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Role of the Ombudsman

The Office of Citizens Aide/Ombudsman (Ombudsman) is an independent and impartial agency
in the legidative branch of 1owa state government which investigates complaints against most
lowa state and local government agencies. Its powers and duties are defined in lowa Code
Chapter 2C.

The Ombudsman can investigate to determine whether agency action is unlawful, contrary to
policy, unreasonable, unfair, oppressive, or otherwise objectionable. The Ombudsman may
make recommendations to the agency and other appropriate officialsto correct a problem or to
improve government policies, practices, or procedures. 1f the Ombudsman decides to publish a
report of the investigative findings, conclusions, and recommendations, and the report is critical
of the agency, the agency is given the opportunity to reply to the report, and the unedited reply is
attached to the report.

Allegations

The Ombudsman received a complaint concerning Bill Smith, a city council member who is also
the Walker Fire Department Chief. The complainant stated that Mr. Smith votes regularly as a
city council member on matters before the Walker City Council (Council) pertaining to the
Walker Fire Department. These actions were aleged to be conflicts of interest in violation of
lowa law.

| nvestigation

We interviewed Council Members Bill Smith and Margaret Moore, former Mayor Matt
Meisheid, City Attorney Robert Hatala, reviewed the agendas and minutes published for the
October 2007 through October 2008 Council meetings, and reviewed the letters from the city
attorney to the mayor. We also researched relevant lowa statutes, case law, Attorney General’s
Opinions, and other resources relating to the issues of conflict of interests.

We provided our initial analysis, conclusions, and recommendations to the Council on July 9,
2009, and requested a written response be delivered to our office by August 15, 2009. The
Council requested three additional extensions, which we granted. However, we did not receive a
response by the final date given in the last extension.

Backqground Facts

The members of the Council at the time of our investigation were Mary Anne Burke, Margaret
Moore, Nina Norris, Bill Smith, and James Voss. The mayor at the time was Matt Meisheid.
Ms. Burke and Ms. Moore are no longer on the Council, and Mr. Meisheid is not currently the
mayor.

The following information pertaining to the specific allegations in the complaint was found in
the minutes of the Council meetings:



December 10, 2007: Motion to approve appointment of new fire fighter, Jeff
Bolander

moved and seconded: Zablek, Meisheid

5 ayes motion carried: Burke, Meisheid, Moore, Smith, Zableck

January 14, 2008: Motion to go into closed session with mediator to solve
appointment issue concerning chief of fire department

moved and seconded: Voss, Moore

3 ayes. Burke, Moore, Voss

2 nays. Norris, Smith

January 28, 2008: Motion to approve minutes of January 14, 2008, meeting referring
to closed session concerning fire department problem

moved and seconded: Smith, Norris

3 ayes. Norris, Smith, Voss

2 nays. Burke, Moore

March 24, 2008: Motion to approve fire department by-laws and constitution
moved and seconded: Norris, Smith
2 ayes. Smith, Norris
1 nay: Moore
1 abstained for lack of information: Burke
Absent: Voss
Motion dies and tabled until April 14 meeting

April 14, 2008: Motion to approve by-laws and constitution of fire department
moved and seconded: Norris, Smith
3 ayes. Smith, Norris, Voss
2 nays. Burke, Moore

April 14, 2008: Motion to approve new firefighter, Jeff Mills
moved and seconded: Norris, Voss
4 ayes. Burke, Smith, Norris, Voss
1 nay: Moore

May 12, 2008: Mation to approve election by fire department of Bill Smith asfire
chief

moved and seconded: (no names listed)

3 ayes. Smith, Norris, Voss

2 nays. Burke, Moore

June 9, 2008: Motion to approve appointment of Bill Smith as fire chief
moved and seconded: Voss, Norris
3 ayes. Smith, Norris, Voss
2 nays. Burke, Moore



According to the minutes, the “Mayor reported that Council member Smith can
vote for the Fire Chief after meeting with City Attorney.”

e July 14, 2008: Motion to approve Curtis Sutcliff asfirefighter
moved and seconded: Voss, Norris
4 ayes: (no names listed)
1 nay: (no name listed)

* July 14, 2008: Motion to approve the eagle scout project at the fire station
moved and seconded: Norris, Smith
(no report on ayes and nays)

e July 28, 2008: Motion to approve upgrade charge for fire department EMT call to
EMT-1 status
moved and seconded: Norris, Voss
3 ayes. Smith, Norris, Voss
2 abstain: Burke, Moore

*  September 8, 2008: Motion to state no need for awnings over fire station because
guttersin use
moved and seconded: Burke, Moore
2 ayes. Burke, Moore
2 nays: Norris, Voss
1 absent: Smith
Motion failed

City Attorney Robert Hatala sent a letter on January 23, 2008, to Mayor Meisheid regarding
whether Bill Smith could vote on matters related to the fire department (see Appendix A). On
page three of thisletter, Mr. Hatala said there is no conflict of interest because the fire chief is
able to hold both positions at the same time, but offered this advice:

| think the better practiceis clearly that where the Council addresses matters that
affect the Fire Department, that the Fire Chief abstain from voting, particularly
where the Council is voting whether or not to approve the appointment of the Fire
Chief.

(Emphasis added.)

The Council approved new by-laws on April 14, 2008, which removed the mandatory retirement
age of 60 for all members of the volunteer fire department. This action allowed the Council to
subsequently vote to retain Bill Smith in his position as the fire chief and not force him into
retirement. As stated in the Council minutes, the motion to approve Bill Smith as fire chief
failed on May 12, 2008, and Mayor Matt Meisheid tabled the motion until clarification was
received from the city attorney.

On June 9, 2008, Mayor Meisheid, after discussions with the city attorney, reported to the



Council that Council Member Smith was able to vote on matters concerning approval of his own
appointment. The city attorney sent written confirmation of his position on June 11, 2008, to the
mayor (see Appendix B). Hereiterated his belief that Mr. Smith could vote on his own
appointment, but that the “ better practice” remained to abstain from voting.

Mr. Smith chose not to follow the city attorney’ s advice as evidenced by his votes referenced in
the minutes above. Of special significance were his votes on May 12 and June 9, 2008, related
to approval of his election to be fire chief for the City of Walker, in which his vote effectively
broke what would have been atie. We questioned Mr. Smith about this. He admitted to those
actions and asserted the votes were proper.

Analysis and Conclusions

In a 1981 opinion, the Attorney General’ s office clearly stated it isimproper for afire chief, who
also simultaneoudly sits as a city council person, to vote on matters pertaining to the fire
department. The opinion quoted Gorehamv. Des Moines Met. Area Solid Waste Agency, 179
N.W.2d 449, 462 (lowa 1970), to state:

[T]he “integrity of representative government demands that the administrative
officials should be able to exercise their judgment free from objectionable
pressure of conflicting interests.”

1981 Op. lowa Att’y Gen. 7-28 at 2.

The opinion then cited Wilson v. lowa City, 165 NW 2d 813, 819 (lowa 1969), as requiring high
standards for public officials, and noted that the rules on conflicts of interest are based on moral
principles and public policy. The opinion concluded:

A fire chief who decides the needs and hel ps make the requests of the fire
department and then votes as a council member on those needs and requests does
not exhibit the required impartiality. ... Accordingly, achief of avolunteer fire
department who is a city council member should abstain from the decision
making process and vote of the council on fire department matters.

d. (Emphasis Added.)

In Wilson the lowa Supreme Court concluded resolutions passed by acity council were void due
to the disqualification of certain members under the conflict of interest provision in the Urban
Renewal Law. The lowa Supreme Court in Wilson stated:

‘Public policy forbids the sustaining of municipal actions founded upon the vote
of amember of the municipa governing body in any matter before it which
directly or immediately affects him individually.’

Wilson, at 819 (quoting Baker v. Marley, 8 N.Y.2d 365, 208 N.Y.S.2d 449, 450, 170 N..E.2d 900,
901).



The court stated thisis because “the participation of the disgqualified member in the discussion
may have influenced the opinion of other members, and ...such participation may cast suspicion
on the impartiality of the discussion.” Id. at 820.

Finally, the court set forth the following fundamental s regarding conflict of interest laws:

Theserules, whether common law or statutory, are based on moral
principles and public policy. They demand complete loyalty to the public
and seek to avoid subjecting a public servant to the difficult, and often
insoluble, task of deciding between public duty and advantage. . . . It isnhot
necessary that this advantage be a financial one. Neither isit required that
there be a showing the official sought or gained such aresult. It isthe
potential for conflict of interest which the law desiresto avoid.

Id. at 822. (Emphasis added.)

Thisisavery clear pronouncement from the lowa Supreme Court. No exception is carved out
for personsin Mr. Smith’s situation to be able to disregard this directive.

In his second letter to the Council concerning thisissue, dated June 11, 2008, City Attorney
Hatala asserted the 1981 Attorney General’s Opinion was limited by the 2004 statutory
amendment to lowa Code § 372.13(10). This statute allows a city council person to hold both
the office of chief of avolunteer fire department and the office of city council person at the same
time, aslong as the area served by the fire department is over 2,000 people. Mr. Hatala believes
that, by alowing for the compatibility of the two offices, the legislature also intended to infer,
without specifically stating, that no conflict of interest could arise for the person holding both
offices. Mr. Hataladid not cite to any legal authority supporting this assertion.

We disagree. It isour opinion the statutory amendment only addresses the issue of
incompatibility. The doctrine of “incompatibility” refers to whether a person can hold two
different offices at the same time. Thisisa separate issue from whether a particular action may
constitute a“conflict of interest.” The fact that it may be compatible for a person to servein two
positions simultaneously does not remove al potential for aconflict of interest to occur in certain
situations.

The language of lowa Code § 372.13(10) does not contradict this position. It may be compatible
for a person to simultaneously serve as a council person and fire chief; however, this does not
preclude conceivable instances in which a conflict of interest could arise. The statute only states
that the two offices are compatible. If the lowalegislature intended that no conflict of interest
could arise in a simultaneous execution of both offices, the legislature could have easily
specified that when it passed the amendment. 1t did not do so.

This distinction is also noted in the 1981 Attorney General’s Opinion discussed earlier in this
report. 1981 Op. Att’y Gen. 7-28. The Attorney General determined the positions of city
council member and chief of a volunteer fire department are not incompatible, thereby allowing



a person to occupy both positions. However, the Attorney General went on to explain that
“public policy may require abstinence from voting because of aconflict.” Id. at 2. In other
words, there may be instances when a conflict of interest arises while a person is holding two
offices simultaneously.

The Council has authority to approve the election of the fire chief and the adoption of thefire
department by-laws and constitution. The council approved new by laws on April 14, 2008,
which in part removed the mandatory requirement age of 60 for all members of the volunteer fire
department. With this change, Bill Smith could officially be eligible to serve asfire chief.
Subsequently, on June 9, 2008, the council approved the election of Bill Smith as fire chief.

The minutes showed Mr. Smith, Mr. Norris, and Mr. Voss to have voted aye, and Ms. Burke and
Ms. Moore to have voted nay on all these matters. If Mr. Smith would have followed the law in
lowa and abstained from voting on the measure to raise the mandatory retirement age limit, he
would not have been eligible to be retained as fire chief. He clearly benefited from his own
actions when he was then appointed as the fire chief. He should have abstained from voting on
the by-law change and his appointment.

If acouncil member seeks to hold another position of responsibility, power, and authority,
clearly aconflict of interest arises when he creates an advantage for himself by voting on his
own appointment. The statutory and common law concerning conflicts of interest requires that
person to avoid even the appearance of impropriety. He should always be acting to further the
interests of his constituency, not hisown. That ishisduty. The people who elected him to that
position deserve no less.

City Attorney Robert Hatala also mentioned that, from a practical standpoint, it will be difficult
for the city to follow the Attorney General’s Opinion. Walker isacity of 800 people. They have
afive-member city council. He asserted the Council would have always been split evenly if Mr.
Smith had followed the law.

That may have been the case on fire department matters affecting Mr. Smith or hisinterests. A
review of the voting record of al five members of the Council revealed, on some issues,
including those pertaining to the fire department, the same council members usually voted the
same way. However, concerning other issues, the votes of the council members did not aways
align. Furthermore, the composition of the Council has changed since the votes in question and
will likely change with future Council e ections.

Regardless of what the vote result will be, when a council member stands to personally gain
from hisvote, heis no longer executing his duty to represent only the interests of his electorate.
At that point, common law dictates he must abstain from voting. For that reason it is not only
the “better practice,” but the only legal practice to choose at that juncture.

Polarized loyalties on certain matters are no reason to disregard the law as established in lowa.
Polarized loyalties may even be an indication of political in-fighting and more independent
thought is not being applied to the matter at hand.



Although lowalaw allows a city council member to also serve as afire chief of avolunteer fire
department, it does not allow that council member to ignore situations that create a conflict of
interest. The council member simultaneously holding the fire chief position must abstain from
voting on matters pertaining to the fire department, especially when the council member stands
to gain something from the vote.

This report identified a number of situations when Mr. Smith voted as a council member on
matters affecting the Walker Fire Department and his position asfire chief. We conclude that
Mr. Smith was legally obligated to have abstained from voting on such matters, and must do so
in the future.

We do not make any determination here asto Mr. Smith’s fitness for the position of fire chief or
the propriety of any of the matters passed by hisvotes. There may be very good reasons for the
other council membersto have voted for such matters’ passage. However, because Mr. Smith, as
acouncil member, has a duty to forward only the interests of the people of the City of Walker, he
may not simultaneously further his own interests by voting in this fashion.

lowa Code § 362.6, explicitly deals with situations where a city council member with a conflict
of interest improperly votes. It provides:

A measure voted upon is not invalid by reason of conflict of interest in an
officer of acity, unlessthe vote of the officer was decisive to passage of the
measure. . . . . For the purposes of this section, the statement of an officer that
the officer declines to vote by reason of conflict of interest is conclusive and
must be entered of record.

(Emphasis added.)

Since Mr. Smith’s vote was decisive on a number of measures in which he had a conflict of
interest, we believe such measures were rendered invalid under this statute.

Summary and Recommendations

The Ombudsman concludes Mr. Bill Smith, in hisrole as council member, possessed a conflict
of interest and acted contrary to law on those occasions when he voted on matters pertaining to
the Walker Fire Department, including, but not limited to, voting for his own appointment asfire
chief. He should have abstained from voting on those matters and stated his reasons for doing so
in the Council minutes. Because he failed to abstain from voting on these issues, and because
his votes were decisive, his actions rendered those measures invalid.

The Ombudsman makes the following recommendations.
1. The Ombudsman recommends Mr. Bill Smith be required to act in compliance with lowa

law as stated in Wilson v. lowa City, 165 NW 2d 813 (1969), and the 1981 opinion by the
lowa Attorney General. He should abstain from voting on matters presented to the



Walker City Council concerning the Walker Fire Department, and to state his reasons for
doing so in the Council minutes.

. The Ombudsman further recommends the Walker City Council take remedial action on
those matters related to the Fire Department and Mr. Smith’s appointment as the fire
chief that were rendered invalid under lowa Code § 362.6, including those actions
specifically referenced in this report.
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Writer's email:
January 23, 2008

Mayor Matt Meisheid
City of Walker

City Halt

408 Rowley Street
Walker, [A 52352

Re: Volunteer Fire Department

Dear Mayor Meisheid: '
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You recently called with questions regandmg the City of Walker's volunteer fire department,
particularly with respect to the election of the Fire Chief and voting by the Fire Chief on matters.

related to the Fire Department.
The Election of the Fire Chief

Authorization for municipal fire protection comes from lowa Code Section 364.18. This section
provides that, "Each city shall provide for the protection of life and property against fire and may
establish, House, equip, staff, uniform, and maintain a fire department..." The City of Walker
has established a Fire Department pursuant to the fowa Code. See Walker Code Chapter 30.
Four sections of the Walker City Code for the Fire Department appear to be relevant for this

matter. These are:

30.02 Organization. The department shall consist of
the Fire Chief and such other officers and personnel

as may be authorized by the Council.

30.03 Approved by Council. No person having otherwise
qualified shall be appeinted to the department until such
appeintment is submitted to and approved by a majority of

the Council members.

30.06 Election of Officers. The department shall elect
a chief and such other officers as their constitution and
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MOYER & BERGMAN, P.L.C.

January 23, 2008
Page 2

the election of chief shall be

e Council. In case of absence
n rank shall be in charge and
‘powers of chief. (emphasis added)

@ depa

rtment shall adopt a

I have been provided with three sets of a purported Constitution and By-Laws of the Walker Fire
Department. | understand that there is no indication that any have been approved as required
by Section 30,08, Only one of the three addresses the election of officers. Because Articie |,

he-election for Chief? Chapter 30.06 of the

The question as | understand it is: Wh 5 0l _ |
" shall elect the Chief and other officers as the

Walker Code provides that the “Départmer
Constitution and By-laws may provide.

According to Article Il Section IV of the Gonstitition and By-laws:

Persons to fill the offices of Chief, Assistant Chief/
ng Office ary/Treasurer shall be
the ar meeting night in November,
elected at the regular meeting night in December,
and installed at the regular meeting night in January
of each year. THE PERSON TO FILL THE OFFICE
OF CHIEF MUST BE APPROVED BY THE MAYOR.

Article Il, Sections | through VI, deal directly with the designation and election of officers,
Section | provides that the departmant shall consist of 30 regular members including the five
officers and 25 firemen. ¢ manner in which this Constitufion and By-laws is
censirucled, | think that the only reasonable interpretation is that only the 30 regular members of

the Fire Department can vote for officers. :

itis generally improper and illegal for a member of @ municipal council to vote on any question
in which ha Is personally interested or whre his personal rights will be affected. Security
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MOYER & BERGMAN, P.L.C.

January 23, 2008
Page 3

{‘s%aé%'r‘z 8@&% is; a}f Eséa on Gi:-.- B LW 28 847 llowa 1926). There are exceptions.

3 & ia mﬁa on mﬁmmt mﬁew@

lowa Code Section 362.5 profibits 4 ¢ty officer or smiployes fromy having an mé& @5& e:f ;eﬂ% o
indirect, in any contract or job of of il or the: maiﬁa ih,;

furnishied or performed for e sor s City

zms s&ﬁiﬁm is void, ’Hﬁwa_»

: t thare was no §mﬂ§a§f§ﬁﬁy ef agﬁa&s wh@;&
cﬁy C@E&ﬂ@% smmfssaz’ serves as 3 @@iﬁﬂi&@‘*ﬁé@fﬁ%@f

I found nothing aééressmg whether the exception for voluniteer firefighters also applied to the
Fire Gﬁzﬁff AE%&%‘_';” statate and opinions referred to above along with the provision in e
-provi yolanteer Fire Chief can serve on the cily councll suggest there is
better practice i n%&aﬁy that where e Council gddresses
ppartiment, that the Fire Chisf a&}&f&m from voling, paiticularly

as%f@ra ih@ Q%ﬁ&if is w&%fng wﬁ&%ﬁsr or niot fo apgrove the appaintment of the Fire Chisf,

it has been suggested that voling on a muller where there is a coifflict of interest is a°
misdemeancr. | have not éxtensively researched this, howaver, this suggestion may cormg from
lowa Code Section 400:2 which applies 164 ¢ivil service commigsionst entering into a contract
with the city. A situation that Is inapplicable here,

lowa Code Section 3628 indicates that a measure voted upon is not nvalid by reason of 2
confiict of interestin an officer of the olly, unless the vote of the officer was decisive to passage
of the measure. I 2 specific majority or unanimous wite of g municipal body 15 required by
stalute, the malodly or vele.must Be computed on the basls of the number of officers not
disauaiified by reason of conflict of interast... Nole also that if there is a violation of an interest
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MOYER & BERGMAN, P.L.C.

January 23, 2008
Page 4

in the pubﬂemm provision | MW Section 382.8, any contract is void. There is no
mentlon of any cr&niﬁa! panal :

Hopefully this m !h?smaﬁé& ¥ éhmto atfandlng the Counch meeting on January 28,
2008, and this can be discussed further,

Sincerely,

ROBERT 3. HATALA
RSH:w i

Enc.

fattars/Mavarf Jan 23, 2008 doc
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Repliesto the Report
City of Walker

PO Box 161
408 Rowley St.
Walker, IA 52352
319-448-4359

27 April 2010

William P. Angrick II
Citizens’ Aide/Ombudsman
Ola Babcock Miller Building
1112 East Grand Avenue
Des Moines, 1A 50319

Dear Mr. Angrick,

In reference to your April 15, 2010 letter, “Whose Interest is Being Served”, the Walker City
Council has decided to bring three issues back before the city council for review.

The three issues directly related to your first recommendation on page 7 include:

I.- The April 14, 2008 motion to approve the by-laws and constitution of the fire
department.

2. The May 12, 2008 and June 9, 2008 motion to approve the appointment of Bill Smith
as Fire Chief.

3. The July 28, 2008 motion to approve upgrade charge for fire department EMT call to
EMT-1 status.

These issues will be on the May 24, 2010 city council meeting agenda.

Sincerely, ‘
[ ,; ( /é% r/ /{i (gg'“?/ﬁ

Phillip J. Auld }
Mayor
Walker, lowa

16



May 16, 2010

William P. Angrick I1
Citizens Aide/Ombudsman
Ola Babcock Miller Building
1112 East Grand Avenue
Des Moines, 1A 50319

Dear Sir;

This is my personal reply to your report. If by law you must give each person involved a chance
to reply; that should have been done at the beginning. 1 do not agree with your findings as I
believe your office has conducted an incomplete investigation. Enclosed you will find the city
attorneys reply to your findings in his letter to the city council. 1 believe we have two different
opinions concerning this situation. [ acted according to the city attorney’s opinion because that
is what we pay him for. Since the new council has been seated I have not voted on Fire
Department matters. I voted according to the need, Ms Moore had conducted a vendetta against
the Walker Fire Dept. and my-self. If I had not voted, new members would not have been added,
equipment not repaired or replaced. At the time I voted the city attorney had rendered his
opinion. Ask yourself where the personal gain is coming from when the job has no pay and
actually cost me money from my pocket to perform.

On page 1 the investigation paragraph you state that you interviewed me. To the best of my
knowledge that never happened. The only time I recall talking to Ms Hart is when I personally
called her. She was asked how she could come with an opinion without talking to all the parties
involved, she stated that “she didn’t have to do that”. The conversation was short and not sweet
and I would not consider it an interview. Council members Nina Norris and James Voss also
called Ms Hart and we’re treated in the same manner. If this is your interview process I believe
it is flawed and should be reviewed. I believe our due process was violated and we were not
given a chance to present our case. Norris and Voss both were told they were council members
and Ms Hart could not talk to them. When Ms Hart was informed that Moore was also a council
member Ms Hart did not respond.

On page 6 2nd paragraph concerning adoption of the By-Laws and constitution is a gross
untruth. We had removed the age requirement in 2004 or 2005 because we were receiving
FEMA and other federal assistance grants. The Grant process prohibits bias on age, sex,
religious, race and several other discriminations. Failure to follow those guidelines removes us
from all federal grants and loans. I was already 62 when the council voted on the new By-Laws
& Constitution. This was a new By-Law & constitution not a amended one as the paragraph
seems to point toward, there were several other changes in the new document not just this one.
The new By-laws and constitution took several months to prepare; it was reviewed by the Fire
Dept. personnel, members of the City Council and the city attorney before the council vote was
taken. As stated earlier the age requirement was not enforced after 2004. It took longer than

17



expected to write and get the new by-laws passed. Age discrimination and sexual discrimination
were strong components of this situation. It included how the department functioned in all areas
not just one or two.

I have addressed what I feel are two main area’s of your report. I will not get into all the legal
statements in your report. I voted because of the need to get things done not because of personal
gain

Thank you,
William J. Smith
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Writer's email: rhatala@simmonsperrine.com

April 30, 2010

Mayor and Council
City of Walker
City Hall

408 Rowley Street
Walker, 1A 52352

Re:  April 15, 2010, Ombudsman Report
Dear Mayor and Council:
I'have had the opportunity to review the Ombudsman's report. | suggest the following:

1. The City of Walker will advise the Ombudsman's office that Bill Smith will abstain
from voting on certain matters involving the Walker Fire Department including the appointment
of a Chief, if he is involved. This will have to be clearly defined. | do not agree that the Chief
must abstain from all matters presented to the Walker City Council concerning the Walker Fire
Department as this would include the budget itself, which is probably the single most important
matter to come before the Council.

2. For those votes that the Ombudsman claims are rendered invalid under lowa Code
Section 362.6, the new Council should reaffirm those actions without Bill Smith voting.

We may want to respond to the report on these issues:

1. The Ombudsman's analysis ignored the fact that lowa Code Section 362.5, which
prohibits a city officer or employee from having an interest, direct or indirect, in any contract or
job of work or material or the profits thereof or services to be furnished or performed for the
officer or employee's city exempts volunteer firefighters.

2. The Ombudsman ignores the history of lowa Code Section 372.3(10) regarding the
compatibility/incompatibility of being a council member and chief.

3. Finally, the Ombudsman makes a distinction between incompatibility and conflict of
interest. Although the concepts may be different in most instances, the only reason here is that
there might be incompatibility between the office of council member and chief is due to a
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Page 2

potential conflict of interest. By doing away with compatibility, the legislature may have also
been doing away with conflict of interest.

In any event, please let me know how the City should respond. If you have any questions, let
me know.

Sincerely,

SIMMONS PERRINE
MOYER BERGMAN, P.L.C.

7

ROBERT S. HATALA
RSH:jw

P.S.  The deadiine for responding is within 30 days of receipt of the Ombudsman's letter.
When did the City receive it?
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Ombudsman’s Comment

Ombudsman’s Commentsto City Council Member Bill Smith’s Reply

Council member Bill Smith responded to our report on May 20, 2010. Heraised several points.

Mr. Smith states he was not interviewed. Our office has a different perspective. Interviews
related to our investigations may be conducted informally. On March 9, 2009, Mr. Smith called
our office and discussed this matter with Ms. Hart. Hetold Ms. Hart that he based his actions on
what the city attorney told him. He stated he would continue to vote this way because he saw no
conflict. He saw the complaint as a vendetta against him. He stated he believed his votes on his
fire chief reappointment and fire department matters were proper; he reasoned that his vote was
necessary to make decisions related to fire department and that he himself did not realize any
financial gain. Ms. Hart discussed with him the relevant legal authorities that she believed
support our position.

Mr. Smith also asserted that the council members were not given due process and the opportunity
to “present their case.” Investigations by our office do not determine legal rights or duties, and
therefore the procedures traditionally associated with the judicia process are not required.
Citizens' Aide/Ombudsman v. Rolfes, 454 N.W. 2d 815 (lowa 1990). Furthermore, the council
members were aware of our investigations and were given the opportunity to respond prior to
publication of thisreport. In our February 18, 2009 letter to Mayor Meisheid apprising him of
the investigation and our specific concerns, we invited comment and any information the city
would like to submit. On July, 9, 2010, our office sent aformal letter to the city discussing Mr.
Hatala' s legal analysis and detailing our position with recommendations and again requesting the
city’sresponse. We asked the city to provide any reasons they were relying upon to reject our
conclusions and recommendations. We never received areply to thisletter, even though we
gave two extensions, initialy until September 4, 2009, and then again until November 2, 20009.

Mr. Smith also objects to language on page six, paragraph two, concerning the adoption of the
by-laws and constitution as a“gross untruth.” He states:

On page 6 2™ paragraph concerning adoption of the By-Laws and constitution is a gross
untruth. We had removed the age requirement in 2004 or 2005 because we were
receiving FEMA and other federal assistance grants. The Grant process prohibits bias on
age, sex, religious, race and several other discriminations. Failure to follow those
guidelines removes us from all federal grants and loans. | was already 62 when the
council voted on the new By-Laws and Constitution. Thiswas anew By-Law and
constitution not a amended one as the paragraph seems to point toward, there were
several other changes in the new documents not just this one. The new By-laws and
constitution took several months to prepare; it was reviewed by the Fire Dept. personnel,
members of the City Council and the city attorney before the council vote was taken. As
stated earlier the age requirement was not enforced after 2004. It took longer than
expected to write and get the new by-laws passed. Age discrimination and sexual
discrimination were strong components of this situation. It included how the department
functioned in all areas not just one or two.
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In consideration of his comments, we have amended that paragraph in this report as follows:

The Council has authority to approve the election of the fire chief and the adoption of the
fire department by-laws and constitution. The council approved new by laws on April
14, 2008, to+remeve which in part removed the mandatory requirement age of 60 for all
members of the volunteer fire department;-thusmaking BH-Smith. With this change, Bill

Smith could officially be eligible to serve asfire chief. Subsequently, on June 9, 2008,
the council approved the election of Bill Smith asfire chief.

Mr. Smiths's objections and our revision do not alter the effect of his actions at issue nor do they
impact our conclusions or recommendations in this report.

Mr. Smith appended to his response a letter dated April 30, 2010 from the city attorney to the
mayor and council. Mr. Hatala states in that letter that our office has “ignored the fact that lowa
Code section 362.5, which prohibits a city officer or employee from having an interest, direct or
indirect, in any contract or job of work or material or the profits thereof or servicesto be
furnished or performed for the officer or employee’ s city exempts volunteer firefighters.”

This section was not included in our analysis because we do not believe it impacts the issue
involved. Section 362.5 generally prohibits city officers or employees from contracting for
goods or services to be provided to the city. The “interest” prohibited by this sectionisa
financial or pecuniary interest. Subsection 8 provides an exemption for contracts with volunteer
fire fighters, who are neither officers nor employees of the city. This effect of this exemption is
to provide that a city employee or officer is not prohibited from being a volunteer fire fighter and
to receive payment for their servicesin that role. See, 1980 Op. Att'y Gen. 699, and Op. Att'y
Gen. #93-8-2(L). We are not questioning Mr. Smith’s ability to serve as avolunteer fire fighter
or to be paid for his service, if the City compensates him; rather, we are concerned with him
making decisions as a council member which benefit his interests as the fire chief or thefire
department he oversees.

Mr. Hatala also states in his |etter of advice to the mayor and council, in response to the issuance
of our report, that we ignored the history of lowa Code section 372.3 (10). [This appearsto bea
typographical error, because that section deals with home rule charter; we assume Mr. Hatala
intended to refer to section 372.13 (10).] This provision was added to the Code of lowain 1990.
Thereisno legislative history that explains what the lowa Legislature intended. However, we
note the immediate preceding subsections (8) and (9) contain similar language dealing with the
eligibility of city council members to serve in another city position, depending on when the
person was elected, when the position was created, or when compensation for the position is
increased. We believe it isreasonable to infer that subsection (10) pertaining to the fire chief
likewise addresses these matters related to compatibility and compensation and not the potential
for conflicts of interests.

Despite the enactment of this statute granting compatibility, the maxim remains. Allowing two

offices to be served simultaneously by the same person does not rule out the possibility and
occasion that a conflict will arise. 1993 Op. Att'y Gen. 4-28. To the contrary, alowing
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compatibility can jeopardize impartiality; because of this, extra care must be taken to avoid even
the appearance of conflict. Id. “Public policy demands that even the potentia for conflict isto
be avoided. “Id.

Mr. Smith disagreed with our recommendation that he abstain from voting on matters affecting
the interests of the fire department. We note that he did abstain from voting on fire department
matters during the April and May, 2010, council meetings. However, given hisposition in his
reply to our report and without his affirmation that he will abstain in the future, we assume he
has not accepted recommendation #1.

Ombudsman’s Commentsto the City’'s Reply

Our office received aletter dated April 27, 2010, from current Mayor Phillip Auld that the city
decided to address 3 of the 12 motions we discussed in our report, specifically:

* TheApril 14, 2008 motion to approve the by lows and constitution of the fire

department.

* TheMay 12, 2008 and June 9, 2008 motion to approve the appointment of Bill Smith as
Fire Chief.

* TheJuly 28, 2008 mation to approve upgrade charge for fire department EMT call to
EMT-1 status.

The mayor told us these issues would be on the May 24, 2010 city council meeting agenda. We
heard nothing more from the city.

On June 2, 2010, Ms. Hart contacted Mr. Robert Hatala, city attorney, to inquire if the city
intended to respond to our report. Mr. Hatala sent an email to Mr. Auld stating it was his
understanding the city did not want him to file aresponse on their behalf. Mr. Auld sent an
email to Ms. Hart. In thisemail he stated those three motions were reconsidered and all passed
4-0. Mr. Auld reported that Mr. Smith abstained from voting on all three motions. We
subsequently reviewed the minutes and confirmed this.

We have determined that the remaining nine motions pertain more to procedural matters or are
close in substance to the three motions that were reconsidered, such that the concerns we had
with them have been adequately addressed. For this reason, we consider the city’s actionsto
constitute an acceptance of our second recommendation.

We appreciate the city’ s response in taking action in follow up to recommendation #2.
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