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Role of the Ombudsman 
 
The Office of Citizens’ Aide/Ombudsman (Ombudsman) is an independent and impartial agency 
in the legislative branch of Iowa state government which investigates complaints against most 
Iowa state and local government agencies.  Its powers and duties are defined in Iowa Code 
Chapter 2C.   
 
The Ombudsman can investigate to determine whether agency action is unlawful, contrary to 
policy, unreasonable, unfair, oppressive, or otherwise objectionable.  The Ombudsman may 
make recommendations to the agency and other appropriate officials to correct a problem or to 
improve government policies, practices, or procedures.  If the Ombudsman decides to publish a 
report of the investigative findings, conclusions, and recommendations, and the report is critical 
of the agency, the agency is given the opportunity to reply to the report, and the unedited reply is 
attached to the report. 

Allegations 
 
The Ombudsman received a complaint concerning Bill Smith, a city council member who is also 
the Walker Fire Department Chief.  The complainant stated that Mr. Smith votes regularly as a 
city council member on matters before the Walker City Council (Council) pertaining to the 
Walker Fire Department.  These actions were alleged to be conflicts of interest in violation of 
Iowa law.   

Investigation 
 
We interviewed Council Members Bill Smith and Margaret Moore, former Mayor Matt 
Meisheid, City Attorney Robert Hatala, reviewed the agendas and minutes published for the 
October 2007 through October 2008 Council meetings, and reviewed the letters from the city 
attorney to the mayor.  We also researched relevant Iowa statutes, case law, Attorney General’s 
Opinions, and other resources relating to the issues of conflict of interests. 
 
We provided our initial analysis, conclusions, and recommendations to the Council on July 9, 
2009, and requested a written response be delivered to our office by August 15, 2009.  The 
Council requested three additional extensions, which we granted.  However, we did not receive a 
response by the final date given in the last extension. 

Background Facts 
 
The members of the Council at the time of our investigation were Mary Anne Burke, Margaret 
Moore, Nina Norris, Bill Smith, and James Voss.  The mayor at the time was Matt Meisheid.  
Ms. Burke and Ms. Moore are no longer on the Council, and Mr. Meisheid is not currently the 
mayor. 
 
The following information pertaining to the specific allegations in the complaint was found in 
the minutes of the Council meetings: 
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 December 10, 2007:  Motion to approve appointment of new fire fighter, Jeff 

Bolander 
 moved and seconded:  Zablek, Meisheid 
 5 ayes motion carried:  Burke, Meisheid, Moore, Smith, Zableck 
 

 January 14, 2008:  Motion to go into closed session with mediator to solve 
appointment issue concerning chief of fire department  

 moved and seconded:  Voss, Moore 
 3 ayes:  Burke, Moore, Voss 
 2 nays:  Norris, Smith 
 

 January 28, 2008:  Motion to approve minutes of January 14, 2008, meeting referring 
to closed session concerning fire department problem 

 moved and seconded:  Smith, Norris 
 3 ayes:  Norris, Smith, Voss 
 2 nays:  Burke, Moore 
 

 March 24, 2008:  Motion to approve fire department by-laws and constitution 
 moved and seconded:  Norris, Smith 
 2 ayes:  Smith, Norris 
 1 nay:  Moore 
 1 abstained for lack of information:  Burke 
 Absent:  Voss 
 Motion dies and tabled until April 14 meeting 
 

 April 14, 2008:  Motion to approve by-laws and constitution of fire department 
 moved and seconded:  Norris, Smith 
 3 ayes:  Smith, Norris, Voss 
 2 nays:  Burke, Moore 
 

 April 14, 2008:  Motion to approve new firefighter, Jeff Mills 
 moved and seconded:  Norris, Voss 
 4 ayes:  Burke, Smith, Norris, Voss 
 1 nay:  Moore 
 

 May 12, 2008:  Motion to approve election by fire department of Bill Smith as fire 
chief 

 moved and seconded:  (no names listed) 
 3 ayes:  Smith, Norris, Voss 
 2 nays:  Burke, Moore 
 

  June 9, 2008:  Motion to approve appointment of Bill Smith as fire chief 
 moved and seconded:  Voss, Norris 

3 ayes:  Smith, Norris, Voss  
 2 nays:  Burke, Moore   
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According to the minutes, the “Mayor reported that Council member Smith can 
vote for the Fire Chief after meeting with City Attorney.” 
 

 July 14, 2008:  Motion to approve Curtis Sutcliff as firefighter  
 moved and seconded:  Voss, Norris 
 4 ayes: (no names listed) 
 1 nay:  (no name listed) 
 

 July 14, 2008:  Motion to approve the eagle scout project at the fire station 
 moved and seconded:  Norris, Smith 
 (no report on ayes and nays) 
 

 July 28, 2008:  Motion to approve upgrade charge for fire department EMT call to 
EMT-1 status  

 moved and seconded:  Norris, Voss 
 3 ayes:  Smith, Norris, Voss 
 2 abstain:  Burke, Moore 
 

 September 8, 2008:  Motion to state no need for awnings over fire station because 
gutters in use 

 moved and seconded:  Burke, Moore 
2 ayes: Burke, Moore 

 2 nays: Norris, Voss 
 1 absent: Smith 
 Motion failed 

 
City Attorney Robert Hatala sent a letter on January 23, 2008, to Mayor Meisheid regarding 
whether Bill Smith could vote on matters related to the fire department (see Appendix A).  On 
page three of this letter, Mr. Hatala said there is no conflict of interest because the fire chief is 
able to hold both positions at the same time, but offered this advice:   
 

I think the better practice is clearly that where the Council addresses matters that 
affect the Fire Department, that the Fire Chief abstain from voting, particularly 
where the Council is voting whether or not to approve the appointment of the Fire 
Chief.   
 

(Emphasis added.) 
 
The Council approved new by-laws on April 14, 2008, which removed the mandatory retirement 
age of 60 for all members of the volunteer fire department.  This action allowed the Council to 
subsequently vote to retain Bill Smith in his position as the fire chief and not force him into 
retirement.  As stated in the Council minutes, the motion to approve Bill Smith as fire chief 
failed on May 12, 2008, and Mayor Matt Meisheid tabled the motion until clarification was 
received from the city attorney.   
 
On June 9, 2008, Mayor Meisheid, after discussions with the city attorney, reported to the 
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Council that Council Member Smith was able to vote on matters concerning approval of his own 
appointment.  The city attorney sent written confirmation of his position on June 11, 2008, to the 
mayor (see Appendix B).  He reiterated his belief that Mr. Smith could vote on his own 
appointment, but that the “better practice” remained to abstain from voting. 
 
Mr. Smith chose not to follow the city attorney’s advice as evidenced by his votes referenced in 
the minutes above.  Of special significance were his votes on May 12 and June 9, 2008, related 
to approval of his election to be fire chief for the City of Walker, in which his vote effectively 
broke what would have been a tie.  We questioned Mr. Smith about this.  He admitted to those 
actions and asserted the votes were proper. 

Analysis and Conclusions 
 
In a 1981 opinion, the Attorney General’s office clearly stated it is improper for a fire chief, who 
also simultaneously sits as a city council person, to vote on matters pertaining to the fire 
department.  The opinion quoted Goreham v. Des Moines Met. Area Solid Waste Agency, 179 
N.W.2d 449, 462 (Iowa 1970), to state: 
 

[T]he “integrity of representative government demands that the administrative 
officials should be able to exercise their judgment free from objectionable 
pressure of conflicting interests.” 
 

1981 Op. Iowa Att’y Gen. 7-28 at 2. 
 
The opinion then cited Wilson v. Iowa City, 165 NW 2d 813, 819 (Iowa 1969), as requiring high 
standards for public officials, and noted that the rules on conflicts of interest are based on moral 
principles and public policy.  The opinion concluded: 

 
A fire chief who decides the needs and helps make the requests of the fire 
department and then votes as a council member on those needs and requests does 
not exhibit the required impartiality. … Accordingly, a chief of a volunteer fire 
department who is a city council member should abstain from the decision 
making process and vote of the council on fire department matters. 

 
Id. (Emphasis Added.) 
 
In Wilson the Iowa Supreme Court concluded resolutions passed by a city council were void due 
to the disqualification of certain members under the conflict of interest provision in the Urban 
Renewal Law.  The Iowa Supreme Court in Wilson stated:  

 
‘Public policy forbids the sustaining of municipal actions founded upon the vote 
of a member of the municipal governing body in any matter before it which 
directly or immediately affects him individually.’  

 
Wilson, at 819 (quoting Baker v. Marley, 8 N.Y.2d 365, 208 N.Y.S.2d 449, 450, 170 N.E.2d 900, 
901).   
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The court stated this is because “the participation of the disqualified member in the discussion 
may have influenced the opinion of other members, and …such participation may cast suspicion 
on the impartiality of the discussion.”  Id. at 820. 
 
Finally, the court set forth the following fundamentals regarding conflict of interest laws: 
 

These rules, whether common law or statutory, are based on moral 
principles and public policy.  They demand complete loyalty to the public 
and seek to avoid subjecting a public servant to the difficult, and often 
insoluble, task of deciding between public duty and advantage. . . . It is not 
necessary that this advantage be a financial one.  Neither is it required that 
there be a showing the official sought or gained such a result.  It is the 
potential for conflict of interest which the law desires to avoid. 

 
Id. at 822. (Emphasis added.) 
 
This is a very clear pronouncement from the Iowa Supreme Court.  No exception is carved out 
for persons in Mr. Smith’s situation to be able to disregard this directive.   
 
In his second letter to the Council concerning this issue, dated June 11, 2008, City Attorney 
Hatala asserted the 1981 Attorney General’s Opinion was limited by the 2004 statutory 
amendment to Iowa Code § 372.13(10).  This statute allows a city council person to hold both 
the office of chief of a volunteer fire department and the office of city council person at the same 
time, as long as the area served by the fire department is over 2,000 people.  Mr. Hatala believes 
that, by allowing for the compatibility of the two offices, the legislature also intended to infer, 
without specifically stating, that no conflict of interest could arise for the person holding both 
offices.  Mr. Hatala did not cite to any legal authority supporting this assertion. 
 
We disagree.  It is our opinion the statutory amendment only addresses the issue of 
incompatibility.  The doctrine of “incompatibility” refers to whether a person can hold two 
different offices at the same time.  This is a separate issue from whether a particular action may 
constitute a “conflict of interest.”  The fact that it may be compatible for a person to serve in two 
positions simultaneously does not remove all potential for a conflict of interest to occur in certain 
situations. 
 
The language of Iowa Code § 372.13(10) does not contradict this position.  It may be compatible 
for a person to simultaneously serve as a council person and fire chief; however, this does not 
preclude conceivable instances in which a conflict of interest could arise.  The statute only states 
that the two offices are compatible.  If the Iowa legislature intended that no conflict of interest 
could arise in a simultaneous execution of both offices, the legislature could have easily 
specified that when it passed the amendment.   It did not do so. 
 
This distinction is also noted in the 1981 Attorney General’s Opinion discussed earlier in this 
report.  1981 Op. Att’y Gen. 7-28.  The Attorney General determined the positions of city 
council member and chief of a volunteer fire department are not incompatible, thereby allowing 
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a person to occupy both positions.  However, the Attorney General went on to explain that 
“public policy may require abstinence from voting because of a conflict.” Id. at 2.  In other 
words, there may be instances when a conflict of interest arises while a person is holding two 
offices simultaneously. 
 
The Council has authority to approve the election of the fire chief and the adoption of the fire 
department by-laws and constitution.  The council approved new by laws on April 14, 2008, 
which in part removed the mandatory requirement age of 60 for all members of the volunteer fire 
department.  With this change, Bill Smith could officially be eligible to serve as fire chief.  
Subsequently, on June 9, 2008, the council approved the election of Bill Smith as fire chief.   
 
The minutes showed Mr. Smith, Mr. Norris, and Mr. Voss to have voted aye, and Ms. Burke and 
Ms. Moore to have voted nay on all these matters.  If Mr. Smith would have followed the law in 
Iowa and abstained from voting on the measure to raise the mandatory retirement age limit, he 
would not have been eligible to be retained as fire chief.  He clearly benefited from his own 
actions when he was then appointed as the fire chief.  He should have abstained from voting on 
the by-law change and his appointment.    
 
If a council member seeks to hold another position of responsibility, power, and authority, 
clearly a conflict of interest arises when he creates an advantage for himself by voting on his 
own appointment.  The statutory and common law concerning conflicts of interest requires that 
person to avoid even the appearance of impropriety.  He should always be acting to further the 
interests of his constituency, not his own.  That is his duty.  The people who elected him to that 
position deserve no less. 
 
City Attorney Robert Hatala also mentioned that, from a practical standpoint, it will be difficult 
for the city to follow the Attorney General’s Opinion.  Walker is a city of 800 people.  They have 
a five-member city council.  He asserted the Council would have always been split evenly if Mr. 
Smith had followed the law. 
 
That may have been the case on fire department matters affecting Mr. Smith or his interests.  A 
review of the voting record of all five members of the Council revealed, on some issues, 
including those pertaining to the fire department, the same council members usually voted the 
same way.  However, concerning other issues, the votes of the council members did not always 
align.  Furthermore, the composition of the Council has changed since the votes in question and 
will likely change with future Council elections. 
 
Regardless of what the vote result will be, when a council member stands to personally gain 
from his vote, he is no longer executing his duty to represent only the interests of his electorate.  
At that point, common law dictates he must abstain from voting.  For that reason it is not only 
the “better practice,” but the only legal practice to choose at that juncture.   
 
Polarized loyalties on certain matters are no reason to disregard the law as established in Iowa.  
Polarized loyalties may even be an indication of political in-fighting and more independent 
thought is not being applied to the matter at hand.   
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Although Iowa law allows a city council member to also serve as a fire chief of a volunteer fire 
department, it does not allow that council member to ignore situations that create a conflict of 
interest.  The council member simultaneously holding the fire chief position must abstain from 
voting on matters pertaining to the fire department, especially when the council member stands 
to gain something from the vote.   
 
This report identified a number of situations when Mr. Smith voted as a council member on 
matters affecting the Walker Fire Department and his position as fire chief.  We conclude that 
Mr. Smith was legally obligated to have abstained from voting on such matters, and must do so 
in the future.   
 
We do not make any determination here as to Mr. Smith’s fitness for the position of fire chief or 
the propriety of any of the matters passed by his votes.  There may be very good reasons for the 
other council members to have voted for such matters’ passage.  However, because Mr. Smith, as 
a council member, has a duty to forward only the interests of the people of the City of Walker, he 
may not simultaneously further his own interests by voting in this fashion.    
 
Iowa Code § 362.6, explicitly deals with situations where a city council member with a conflict 
of interest improperly votes.  It provides: 
 

   A measure voted upon is not invalid by reason of conflict of interest in an 
officer of a city, unless the vote of the officer was decisive to passage of the 
measure. . . . .  For the purposes of this section, the statement of an officer that 
the officer declines to vote by reason of conflict of interest is conclusive and 
must be entered of record.   

 
(Emphasis added.)   
 
Since Mr. Smith’s vote was decisive on a number of measures in which he had a conflict of 
interest, we believe such measures were rendered invalid under this statute.   

Summary and Recommendations 
 
The Ombudsman concludes Mr. Bill Smith, in his role as council member, possessed a conflict 
of interest and acted contrary to law on those occasions when he voted on matters pertaining to 
the Walker Fire Department, including, but not limited to, voting for his own appointment as fire 
chief.  He should have abstained from voting on those matters and stated his reasons for doing so 
in the Council minutes.   Because he failed to abstain from voting on these issues, and because 
his votes were decisive, his actions rendered those measures invalid. 
 
The Ombudsman makes the following recommendations: 
 

1. The Ombudsman recommends Mr. Bill Smith be required to act in compliance with Iowa 
law as stated in Wilson v. Iowa City, 165 NW 2d 813 (1969), and the 1981 opinion by the 
Iowa Attorney General.  He should abstain from voting on matters presented to the 
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Walker City Council concerning the Walker Fire Department, and to state his reasons for 
doing so in the Council minutes. 

 
2. The Ombudsman further recommends the Walker City Council take remedial action on 

those matters related to the Fire Department and Mr. Smith’s appointment as the fire 
chief that were rendered invalid under Iowa Code § 362.6, including those actions 
specifically referenced in this report.   
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Ombudsman’s Comment 
 
Ombudsman’s Comments to City Council Member Bill Smith’s Reply 
 
Council member Bill Smith responded to our report on May 20, 2010.  He raised several points.   
 
Mr. Smith states he was not interviewed.  Our office has a different perspective.  Interviews 
related to our investigations may be conducted informally.  On March 9, 2009, Mr. Smith called 
our office and discussed this matter with Ms. Hart.  He told Ms. Hart that he based his actions on 
what the city attorney told him.  He stated he would continue to vote this way because he saw no 
conflict.  He saw the complaint as a vendetta against him.  He stated he believed his votes on his 
fire chief reappointment and fire department matters were proper; he reasoned that his vote was 
necessary to make decisions related to fire department and that he himself did not realize any 
financial gain.  Ms. Hart discussed with him the relevant legal authorities that she believed 
support our position.   
 
Mr. Smith also asserted that the council members were not given due process and the opportunity 
to “present their case.”  Investigations by our office do not determine legal rights or duties, and 
therefore the procedures traditionally associated with the judicial process are not required.  
Citizens’ Aide/Ombudsman v. Rolfes, 454 N.W. 2d 815 (Iowa 1990).  Furthermore, the council 
members were aware of our investigations and were given the opportunity to respond prior to 
publication of this report.  In our February 18, 2009 letter to Mayor Meisheid apprising him of 
the investigation and our specific concerns, we invited comment and any information the city 
would like to submit.  On July, 9, 2010, our office sent a formal letter to the city discussing Mr. 
Hatala’s legal analysis and detailing our position with recommendations and again requesting the 
city’s response.  We asked the city to provide any reasons they were relying upon to reject our 
conclusions and recommendations.  We never received a reply to this letter, even though we 
gave two extensions, initially until September 4, 2009, and then again until November 2, 2009.   
 
Mr. Smith also objects to language on page six, paragraph two, concerning the adoption of the 
by-laws and constitution as a “gross untruth.”  He states:   
 

On page 6 2nd paragraph concerning adoption of the By-Laws and constitution is a gross 
untruth.  We had removed the age requirement in 2004 or 2005 because we were 
receiving FEMA and other federal assistance grants.  The Grant process prohibits bias on 
age, sex, religious, race and several other discriminations.  Failure to follow those 
guidelines removes us from all federal grants and loans.  I was already 62 when the 
council voted on the new By-Laws and Constitution.  This was a new By-Law and 
constitution not a amended one as the paragraph seems to point toward, there were 
several other changes in the new documents not just this one.  The new By-laws and 
constitution took several months to prepare; it was reviewed by the Fire Dept. personnel, 
members of the City Council and the city attorney before the council vote was taken.  As 
stated earlier the age requirement was not enforced after 2004.  It took longer than 
expected to write and get the new by-laws passed.  Age discrimination and sexual 
discrimination were strong components of this situation.  It included how the department 
functioned in all areas not just one or two.   
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In consideration of his comments, we have amended that paragraph in this report as follows:   
 

The Council has authority to approve the election of the fire chief and the adoption of the 
fire department by-laws and constitution.  The council approved new by laws on April 
14, 2008, to remove which in part removed the mandatory requirement age of 60 for all 
members of the volunteer fire department, thus making Bill Smith.  With this change, Bill 
Smith could officially be eligible to serve as fire chief.  Subsequently, on June 9, 2008, 
the council approved the election of Bill Smith as fire chief.   
 

Mr. Smiths’s objections and our revision do not alter the effect of his actions at issue nor do they 
impact our conclusions or recommendations in this report. 
 
Mr. Smith appended to his response a letter dated April 30, 2010 from the city attorney to the 
mayor and council.  Mr. Hatala states in that letter that our office has “ignored the fact that Iowa 
Code section 362.5, which prohibits a city officer or employee from having an interest, direct or 
indirect, in any contract or job of work or material or the profits thereof or services to be 
furnished or performed for the officer or employee’s city exempts volunteer firefighters.”   
 
This section was not included in our analysis because we do not believe it impacts the issue 
involved.  Section 362.5 generally prohibits city officers or employees from contracting for 
goods or services to be provided to the city.  The “interest” prohibited by this section is a 
financial or pecuniary interest.  Subsection 8 provides an exemption for contracts with volunteer 
fire fighters, who are neither officers nor employees of the city.  This effect of this exemption is 
to provide that a city employee or officer is not prohibited from being a volunteer fire fighter and 
to receive payment for their services in that role.  See, 1980 Op. Att’y Gen. 699, and Op. Att’y 
Gen. #93-8-2(L).  We are not questioning Mr. Smith’s ability to serve as a volunteer fire fighter 
or to be paid for his service, if the City compensates him; rather, we are concerned with him 
making decisions as a council member which benefit his interests as the fire chief or the fire 
department he oversees. 
 
Mr. Hatala also states in his letter of advice to the mayor and council, in response to the issuance 
of our report, that we ignored the history of Iowa Code section 372.3 (10).  [This appears to be a 
typographical error, because that section deals with home rule charter; we assume Mr. Hatala 
intended to refer to section 372.13 (10).]  This provision was added to the Code of Iowa in 1990.  
There is no legislative history that explains what the Iowa Legislature intended.  However, we 
note the immediate preceding subsections (8) and (9) contain similar language dealing with the 
eligibility of city council members to serve in another city position, depending on when the 
person was elected, when the position was created, or when compensation for the position is 
increased.  We believe it is reasonable to infer that subsection (10) pertaining to the fire chief 
likewise addresses these matters related to compatibility and compensation and not the potential 
for conflicts of interests. 
 
Despite the enactment of this statute granting compatibility, the maxim remains:  Allowing two 
offices to be served simultaneously by the same person does not rule out the possibility and 
occasion that a conflict will arise.  1993 Op. Att’y Gen. 4-28.  To the contrary, allowing 
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compatibility can jeopardize impartiality; because of this, extra care must be taken to avoid even 
the appearance of conflict.  Id.  “Public policy demands that even the potential for conflict is to 
be avoided. “Id.   
 
Mr. Smith disagreed with our recommendation that he abstain from voting on matters affecting 
the interests of the fire department.  We note that he did abstain from voting on fire department 
matters during the April and May, 2010, council meetings.  However, given his position in his 
reply to our report and without his affirmation that he will abstain in the future, we assume he 
has not accepted recommendation #1.     
 
 
Ombudsman’s Comments to the City’s Reply 
 
Our office received a letter dated April 27, 2010, from current Mayor Phillip Auld that the city 
decided to address 3 of the 12 motions we discussed in our report, specifically: 
 

 The April 14, 2008 motion to approve the by lows and constitution of the fire 
department. 

 The May 12, 2008 and June 9, 2008 motion to approve the appointment of Bill Smith as 
Fire Chief. 

 The July 28, 2008 motion to approve upgrade charge for fire department EMT call to 
EMT-1 status.   

 
The mayor told us these issues would be on the May 24, 2010 city council meeting agenda.  We 
heard nothing more from the city. 
 
On June 2, 2010, Ms. Hart contacted Mr. Robert Hatala, city attorney, to inquire if the city 
intended to respond to our report.  Mr. Hatala sent an email to Mr. Auld stating it was his 
understanding the city did not want him to file a response on their behalf.  Mr. Auld sent an 
email to Ms. Hart.  In this email he stated those three motions were reconsidered and all passed 
4-0.  Mr. Auld reported that Mr. Smith abstained from voting on all three motions.  We 
subsequently reviewed the minutes and confirmed this.   
 
We have determined that the remaining nine motions pertain more to procedural matters or are 
close in substance to the three motions that were reconsidered, such that the concerns we had 
with them have been adequately addressed.  For this reason, we consider the city’s actions to 
constitute an acceptance of our second recommendation. 
 
We appreciate the city’s response in taking action in follow up to recommendation #2.   
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