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Court Administrator

WILLIAM J. O'BRIEN STATEHOUSE CLARENCE A. KADING
COURT ADMINISTRATOR DES MOlNES IOWA 503]9 JUDICIAL DEPARTMENT STATISTICIAN
EMIL TROTT, JR.
RESEARCH DIRECTOR
May 1, 1974

I was pleased to read the interesting analysis of Iowa's
unified trial court system by Professors Ross, Schmidhauser,
Beatty, and Green. While the findings are admittedly prelim-
inary, the analyses and conclusions deserve serious reflection.

The study begins with an enlightening discussion of the
history of judicial reform in Iowa, narrows to an examination
of trial court unification, and concludes with a comparative
analysis of the social background characteristics and beliefs
of justices of the peace and judicial magistrates based upon
survey data derived from mailed questionnaires. Also reviewed
were the number and type of cases heard by justices of the
peace and magistrates. (For a more detailed description of
the number and type of cases handled by magistrates and the
methods of disposition see the Court Administrator's 1973
Annual Report, forthcoming.) The professors should be com-
mended for their efforts in analyzing the progress of judicial
reform and the performance of the unified trial courts.

Like most innovations, a consolidated judicial system is not
achieved overnight. Progress generally accrues only after the
initial statutory provisions and administrative practices

have been modified or corrected by a series of painstaking
refinements. Fortunately, we can be proud that Iowa is one

of a handful of states which complies with the Model Standards
in three essential areas: judicial structure, court adminis-
tration, and judicial selection. While we are grateful for
the progress made to date, we are mindful that judicial
reform is a never-ending task - an endeavor requiring the
enthusiastic support of every public-spirited citizen.

With careful scrutiny and more in-depth analyses of the merits
and shortcomings of the judicial system, we hope to continue
developing new ways to improve the quality, efficiency, and
effectiveness of the judicial process in Iowa.

I think you will find this study informative.

Sinceredy,

William J. O'Brien
Court Administrator
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If we could first know where we are, and whither we are tending,

we could better judge what to do, and how to do it --- Abraham Lincoln



Part I
THE INSTITUTIONALIZATION OF THE IOWA
JUDICIAL SYSTEM, 1838-1969

The institutionalization of judicial systems has been characterized,
in the American states, by greater specialization of functions and a pre-
ference for professional rather than lay officials. The variations in
the requirements for the office of Justice of the Peace represent the fun-
damental and continuing conflict between advocates of lay vs. professional
management of one level of the judiciary. Other measures of institutional-
ization are (1) the establishment and maintenance of boundaries which
differentiate a particular institution from others, (2) the specialization
of functions within the institution, and (3) the evolution of standardized
institutional procedures and ethical norms.]

The original organization of the territorial judicial system of Iowa
was derivative, patterned after the systems utilized in the area which
became Iowa while it was under the jurisdiction of the territories of
Michigan and Wisconsin, 1834-1838. The adoption of Iowa's own territorial
judicial system was not marked by serious division. The Justice of the
Peace system, originally an appointive plan embodied in H.F. 58, was passed
on January 7, 1839, by a vote of twenty to one in the House of Representatives.
There is no record of a division in the Council or upper house. One year
later, a different method of selection was adopted without roll call division
when on January 14, 1840, the territorial legislature provided for the popular
election of two Justices of the Peace in each county.3 This system was con-

tinued with the adoption of the first constitution of the newly organized



state of Iowa. By 1847, the General Assembly had begun the practice of

bestowing upon Mayors, by special charter, the powers and jurisdiction of
Justices of the Peace. The transition from the looser, relatively unpro-
fessional, relationships of the earlier frontier era to more predictable
institutional obligations was facilitated by adoption of legislation
requiring District Court clerks and prosecuting attorneys be bonded to

the Board of County Commissioners, an action which provoked a roll call
division of 13 to 6 in the Iowa Senate.4 In 1853 a bill was enacted

calling for the election of the state Attorney General and the definition

of the duties of the office. The House division on the bill was 34 yeas to
23 nays while the margin in the Senate was wider, 22 to 8.5 One major
principle considered essential to the maintenance of the boundaries of
judicial institutions is the prohibition of the private practice of law

by judges. An attempt to incorporate such a prohibition in a bill requiring
the bonding of district judges was resoundingly defeated in the Senate,
70123 n 1853.6 On January 28, 1857, provision was made for appeal by

all criminal defendants from Justice of the Peace or Mayors Courts to the
pertinent District Court.7 A year later the Iowa General Assembly expanded
the jurisdiction of Justices of the Peace to trials of all public offenses
involving punishments not exceeding $100 in fines or 30 days imprisonment.

By 1858, a rather complete legal system was in operation consisting
of a Supreme Court, the members of which were elected state wide for six
year terms, judges of District Courts and district attorneys elected for
four year terms, and county judges and clerks elected for two year terms.
In the 1860's the efforts toward professionalization and specialization

which are considered essential to the maturation and institutionalization of

particular judicial systems were rejected in part. For example, the clerk



and the reporter of the Iowa Supreme Court were both made elective offices
with four year ter‘ms.]0 This change was marked by significant roll call
divisions in each house. Conversely, in 1868, an effort was made to establish
an intermediate appellate court system by creating a tier of circuit courts
between the district courts and the Supreme Court, to consist of judges

elected for four year terms. Again the voting divisions in each chamber

were fairly narrow. The Senate vote on final passage was 30 to 19; the

House division was 52 to 38.]] In 1872 another statute designated the term

of circuit judges as four years and granted the circuit courts concurrent
Jjurisdiction on all civil actions but no criminal jurisdiction. House
support for this change was strong, 54 to 12, but the action was marked by
significant absences, 34. Senate action was stronger and more clearcut,
36 yeas, 5 nays, and 9 absent.]2 In 1876 general statutory provision for

the establishment of a Superior Court to replace the police courts of

cities over 5,000 in population was made.]3

1884 and 1886 were years of fundamental change. In the first, the
office of district attorney was abolished and elective county attorneys were
reestablished. In 1886 the circuit courts were abolished and the district
court system reconstituted. This stimulated sharp roll call divisions. The
House approved the change 63 to 31 with 6 abstentions while the Senate approved
30 to 15 with 5 absent.]4 Controversy also arose over elimination of the
Council Bluffs, Davehport and Dubuque terms of the Supreme Court which, by
an enactment of 1886, was established solely as holding its terms in the
state capitol of Des Moines. The Senate divided 26 to 12 and 28 to 18 on the
issue and House passage was assured only after a committee referral (to kill)

motion was defeated 37 to 58.15 This was followed by a long period of relative

stability in the judicial system.



The impetus toward greater specialization and professionalism in the
police courts came quite late, in 1933, when H.F. 210, introduced by Repre-
sentative Mercer, made the election of police judge optiona].]6 In 1937, an
unsuccessful effort was made to eliminate the partisan mode of selecting
judges by substituting a non-partisan nomination and election of Supreme,
district, or Superior Courts.]7 In 1945 a House effort was made to authorize
a study of the efficiency of the Justice of the Peace program, but it was
not acted upon in the Senate. During the late 1940's a variety of efforts
were made to increase the compensation of judges and Justices of the Peace,
and in the case of District Judges and Supreme Court justices, to create a
retirement pension and annuity system.]8 In 1953 an abortive effort was
made to replace the elective Justices of the Peace with a single Justice of
the Peace in each county, to be appointed by the District Court.19

The major modern developments relating to the institutionalization of
the judicial system of Iowa began with the adoption of H.F. 349 in 1955, a
bill to establish the position of judicial statistician in the office of

the Clerk of the Supreme Court.20 In 1957 an effort was made to encourage

earlier retirement of judges but the bill was not acted upon in the House.Z]
In 1959 another modification of the judicial retirement system was enacted,
removing the requirement that Social Security be deducted from judicial
retirement annuities.22 An attempt to include Municipal Judges under the
state retirement system was approved in the same year, as was a bill making
the salaries of judges, clerks and bailiffs of municipal courts um'form.23
An attempt to place elective judgeships on a non-partisan basis died in the
House in 1959 as did an attempt to raise judicial salaries to a level more
closely related to those of top pr‘ofessiona]s.z4
However, 1961 proved to be a very significant turning point in the

institutionalization of both the lower and upper divisions of the Iowa



Judiciary. First, a bill (H.F. 440) was passed requiring Justices of the
Peace to attend periodic instructional conferences.25 Secondly, the salaries

of judges, clerks, and bailiffs of municipal courts were fixed at 80% of the

26

maximum salaries of district court judges. Thirdly, an increase in re-

tirement annuities was enacted.27 And finally, the terms of Supreme Court
justices and district judges were extended.28 The remainder of the 1960's
brought an acceleration of institutionalization efforts. In 1963 modifications
in judicial nominating commissions, elections and other judicial requirements
were adopted.29 In 1965, H.F. 449 provided for a unified trial court system
and the abolition of Justice of the Peace and Municipal Courts. While it

was defeated, the bill became the harbinger of future efforts with success
achieved 1in 1971.30 An unsuccessful effort was made to establish a public
defender system in the same year.3] In 1967, a legislative program to
redefine the jurisdiction and duties of the District Judges was passed.3

The program for a unified trial court system was given substantial support

in the same year but was not acted upon in the House.33 Another basic change
accomplished in 1967 was embodied in a bill (Senate File 283) establishing

district 1ines and reallocations of the number of District Judges to more

adequately reflect the population and judicial case load realities of the

mid-twentieth century.34

These developments set the stage for the final series of actions which
resulted in the adoption and implementation of the Judicial Magistrate system.
The advocates of these changes rather consistently described them as manifes-
tations of greater complexity, specialization and professionalism. The events
between 1967 and completion of the change in the early 1970's thus represented
the fulfillment of a variety of expressed goals during the period of nearly
140 years of judicial activity since the territory of Iowa was created as a

governmental entity. In chapter 2, some of the major purposes and rationals



for these changes are discussed. In chapter 3, the major steps in the
successful development of a unified trial court system in Iowa in the

late 1960's and early 1970's are analyzed. In the concluding chapter, the
immediate consequences of the adoption of these changes are evaluated. Of
all the state legislative conflicts involving the institutionalization of
the state judiciary some of the most intense involved the very threshold
institutions and personnel in the total system -- the Justice of the Peace
and Mayors and/or Police Court systems. Indeed change related to increased
professionalization and specialization was generally most difficult of
attainment at these levels of the judiciary. The major arguments concerning
the performance of the old system and the asserted advantages of adopting a

more professional and more specialized system are discussed in Chapter II.
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Part II
THE PRO'S AND CON'S OF THE IOWA INFERIOR
COURTS, 1838 - 1973

The Justice of the Peace

The office of Justice of the Peace as it still exists in many states
of the United States can be traced to origins developing in medieval
England when transportation was slow, difficult, and expensive. It was
also a part of the system of government by landed families. When the
office was introduced in America, the positions were usually filled by
appointment, but in the Middle Period, as a result of the spread of the
Jacksonian ideas of democracy, the elective system was extended. As the
centralization of power developed in England, the justices were taken over
as part of the national system for the administration of justice.] These
courts had then several useful purposes. They made justice more easily
accessible and cheap for the common man. They made it unnecessary for him
to travel to a distant city, with the expense and the loss of time involved--
which would, in fact, have denied him an opportunity for the judicial
settlement of his difficulties. Many minor disputes between neighbors for
the settlement of which intelligence, human sympathy, and common sense were
regarded as more essential than a detailed knowledge of the intricacies of
the Taw. Upon this basis, it was possible to make use of leading citizens'
in each community; these persons, who came to be known as Justices of the
Peace, were vested with the necessary authority for the adjudication of
minor disputes. For many years the system worked well. The men who held

the offices were usually highly respected in their communities, and the
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office itself was regarded as a distinction. Proudly did these men sign
their names "John Jones, J.P."--Justice of the Peace.

Like so many elements in American government, this system was lifted
bodily from its English setting and transplanted in America. Here it has
remained through a period of approximately three centuries without any
substantial modification; few serious attempts having been made at any time
in any of the states to make such adjustments as changed conditions might
have made desirab]e.z The major defects in the system are the lack of
qualifications of the justices, the fee system of compensation, the practice
of preying upon strangers, and the tendency to find judgment for the plain-
tiff. In the average American community the prestige of the office has all
but vanished. The individuals who occupy it have, for the most part, few
qualifications for the performance of judicial duties. They are sometimes
men of the "small" caliber; in a day of specialization, many of them are
learned neither in the law nor in anything else. They are usually local
politicians who either have no business or have never been able to succeed
in the ordinary pursuits of life.

The majority are far more interested in the fees obtainable than in
the attainment of justice. The fact that most justices are compensated
on a fee basis rather than by salary constitutes one of the most serious
defects in the system. So much is this true that the initials "J.P." have
often been jocularly translated as "judgment for the plaintiff"--since
only through finding judgment for the plaintiff can the justice be sure of
his fees. Large numbers of them allegedly entered into dishonest arrange-
ments with constables and other local functionaries, establishing "speed
traps" for the purpose of harassing motorists. Those who are strangers in

the community are their particular targets, for these people are without
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political influence, and are usually willing to pay their fines in order to
avoid further delay. There are, of course, a few who honestly and con-
scientiously seek to perform the duties of their office, but the percentage
of the total number who do this is pitifully smaH.3

While these comments constitute a serious indictment of the whole system,
they represent the deliberate judgment of practically every person who has
investigated the functioning of this type of local officer. A number of
studies of the Justice of the Peace from various states have been published.
Several of these are cited as they have general applicability to the Iowa
Justice of the Peace courts. As regards the occupational background of
justices, there is no necessary conflict with the judicial function, although
Bruce Smith has observed, "in the majority of cases, the occupations of in-
cumbents provide no guaranty, nor even expectation, that their experience
prior to ascending the local bench would offer any degree of special
qualification." In a study made by the Pennsylvania Bar Association in
1942, the following report was made:

Occupations of the 3,225 justices in sixty-four counties

were taken from county registration records. These occupations

vary with the county, depending on the dominant occupational

pattern of the county; in rural counties most of the justices

were farmers, and in the urban counties most of the justices were

skilled and unskilled workers. Many justices listed their occu-

pations as "justice of the peace," indicating that their judicial

duties were their only gainful occupations. A very few were

lawyers, and only a small number had any experience that would

be of value in judicial work.

Nearly every occupation was represented: there were

doctors, blacksmiths, reporters, bartenders, students, mor-

ticians, W.P.A. workers, and many others. The most numerous

occupation Tisted was justice of the peace--669 or 21 per cent

of the justiies and aldermen surveyed were in these four
occupations.

A survey made in Hamilton County, Ohio, reveals some interesting facts

with regard to both the income of justices and their dockets. In this county
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"the average annual income of justices (from all fees of whatever nature) was
$415.75...with yearly income ranging from $4.30 to $2,557.06. Twenty-six per
cent of them earned less than $200 and sixty-eight per cent less than $300.
Only eight per cent of the justices earned more than $1,000.... The correct
concept to form of the squire is that of a judge, poorly paid and subsidized,
to whom the state farms out its work in the administration of justice in the
counties and townships upon the consideration that he shall collect occasionally
some civil fees. If the desire for economy in local government led to the
development of the present system, arithmetic proves that the desire apparently
has been rea]ized."5 In a few cases found in Erie County, New York, salaries
ranging from $2,500 to $5,000 were paid, but this is unusual; in Pennsylvania,
out of 1,194 justices interrogated in an earlier survey, only five were on

an exclusively salaried basis.

Under such circumstances, it is small wonder that the work is usually
done badly. To refer again to the report on Hamilton County, Ohio: "The
docket entries are made whenever the squire or his family have a few spare

minutes. Wives and children do a considerable amount of clerical work."

The report continues:

...A few magistrates permit their cases to accumulate until something
happens to force them to bring their records up to date. On one
occasion a justice sat up all night to make his entries and have

them ready for the perusal of an interested party the next morning.
The call of the state examiner for the records stimulates a few judges
to feverish clerical activity. As a consequence of the dilatory
manner of keeping official records, the dockets frequently have cases
following in such sequence as March 21, 1929, December 3, 1928,
January 3, 1929, October 7, 1928. One squire delighted in finding
blank pages in old dockets and entering his cases. He achieved such
serial order as June 10, 1925; December 6, 1930; June 12, 1925.
[Al1though some of the justices employed systematic filing methods]

one squire filed the papers of each case in the docket book. Three
kept the papers in desk drawers, being sometimes able to locate the
proper documents and sometimes not. In three cases the papers could
not be located. In two cases papers transferred from squires to their
successors were completely lost.... é few dockets were either lost or
could not be located for examination.
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In 1932, the Michigan Commission of Inquiry undertook an exhaustive
study of local government in that state; and in connection with this study
a careful analysis was made of the justices' courts in six typical counties.
The state constitution provides that there shall be elected in each organized
township not more than four Justices of the Peace.7 These six counties
had an aggregate of 290 Justices of the Peace, but all the judicial business
in the counties, outside of the cities, was handled by twenty-one justices,'
the other 269 having no judicial business whatever. A study of the work
of these twenty-one justices was then made. The situation in the individual
counties was interesting. In Kent County, for instance, where there were
ninety-six Justices of the Peace, nine handled all the cases, five of these
did 88 per cent of the business, and eighty-seven had no cases whatever. In
Cass County, where there were sixty justices, five handled all the cases,
one did 70 per cent of the business, and fifty-five had no cases whatever.
In Luce County, the smallest of the six studies, there were sixteen justices,
of whom two handled all the cases; one did 81 per cent of the business, and
fourteen had no cases whatever. The situation in the other three counties
was similar. The report points out that the maintenance of a magistrate's
court in each township is unnecessary, that the people do not want them and
do not use them. "By bringing all the judicial business in the county before
one or two or half dozen justices, the people have for practical purposes
eliminated all the rest and have made them superfluous institutions."8

In its general conclusions, the report condemns both the township and
the smaller municipalities as units for the administration of justice; the
contention being that this is a state function. With regard to the township,

the report says:
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The township is not a suitable unit to be charged with the
performance of any judicial duties whatever, and the Justice
of the Peace, as a township officer, is wholly out of place in a
modern judicial system. A county court, properly organized and
housed, having a trained judge, a competent clerk, office equip-
ment sufficient for the keeping of proper records, and sitting
at such times and places as the needs of the community should
indicats, ought to replace the obsolete Justice of the Peace
courts.

Thus, in summary, the first criticism of Justices of the Peace is their
lack of qualifications, namely their lack of legal training and their ignorance
of judicial procedure. They are confronted with technical evidentiary questions
which the untrained person will not even recognize, let alone make accurate
and just rulings based upon the case law of the state and federal govern-

ments.]O

It is possible that the lack of qualifications might lead to constitutional
objections.]] The objection is that it is a fundamental principle of due
process that a justice, having the power to deprive a person of his Tiberty
or property, must have a working knowledge of the law since the guarantee of
due process of law requires that every man have his day in court and the
benefits of general law.

Justices of the Peace issue search warrants and they must be issued "not
only in compliance with the directives of the fourth and fourteenth amendments
to the Federal Constitution as interpreted by the cour‘ts."]2

A 1956 study in North Carolina revealed facts that are probably typical
of the qualifications possessed by a "normal" justice of the peace...of the
Justices of the Peace that held office in that state at that date, not one
had a law degree, 75 per cent had not attended college, and 40 per cent had
not completed high schoo].]3

One Justice of the Peace with eight years in the office tries some 200

cases a year on the strength of a seventh grade education and a 1947 edition
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of his state's statutes. Asked to comment on the defendants brought before
him, the Justice of the Peace observed, "I don't ever remember having one
brought before me who wasn't guilty. If the sheriff picks up a man for
violating the law, he's guilty or he wouldn't bring him in here. And anyway
I don't get anything out of it if they aren't gui]ty.”]4
0f 61 Minnesota justices (of the peace) replying to a questionnaire in
the late 1940's, 30 reported that they had access, in the way of law books,

to the statutes only or to nothing g;_a]1.]5

The present weaknesses of the Justice of the Peace System are not recent
innovations although the lack of training in law is a problem of increasing
magnitude. After examining the system in 1927, Chester H. Smith wrote:

The justices of the peace as a class are wholly unqualified

for the positions they occupy. The pernicious fee system

and local politics break down their integrity and lead to

corruption. They are often ignorant and wholly uncontrolled

by statute or constitution. Their decisions are purely per-

sonal. The administration of justice by these lay magistrates

is uncertain, unequal and unstable, and in truth, the system

as such is a denial 8f justice according to our highest con-

cept of that term. "]

When ignorant of the law, to whom should he (the Justice of the Peace)
look for guidance--the legal representative elected by the people, 1ike
himself, or the defense lawyer whose job is to win at any cost? Having your
adversary act as a legal advisor to the trier of the fact should suggest some
impediments to the concept of due process of law and a fair and impartial
trial. Supporters of the system defend compensation in fees, contending that
there is no incentive to find against the defendant in either civil or
criminal action since the Justice of the Peace is paid his costs by whichever
side loses. In practice, however, the Justice of the Peace who decides for
the defendant thereafter finds cases filed before more obliging Justices of

the Peace.]7
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However, in spite of the evidence of a lack of expertise in the law
of the "typical" Justice of the Peace, a point of "common sense" should be
raised. While it may be conceded that the law trained magistrate is more
expert in the knowledge of legal principles, it by no means follows that the
layman Justice of the Peace, in the great majority of cases, does not or
can not administer actual applied justice, which is after all the object
and purpose of the law. Dr. McVicker went on to say--'"can social justice
in the long run be any better administered by some other agency?"]8

The second general charge against the Justice of the Peace court is its
lack of judicial decorum due to make-shift judicial quarters which do not
tend to the dignity of the law, as they are often found in barber shops, the
J.P.'s homes or in his place of business such as an insurance or real estate
office.

The Tack of control over the conduct of Justice of the Peace courts is
another serious charge. "There is no supervision over the work of the indi-
vidual justice, and that his records are often unsatism"actory.”]9 The
Nebraska system admits of control over the justices only on the county level.
This control can and does vary somewhat from county to county.... This Tleaves
the state in a position of total ignorance as to the conditions of its justice
system--an unhealthy state of affairs.zo

The next complaint is that the Justice of the Peace court is truly the
"Plaintiff's Court." What percentage of the cases went to the plaintiff by
default? In Nebraska it ranged from less than one per cent to as much as 100%--

21

about half of the courts reporting gave a figure of 75%. A study of Michigan

courts revealed that while in the justice courts plaintiffs won in about
ninety-nine per cent of the cases, in the superior courts plaintiffs won in

22

only sixty-five per cent of the cases. ...The percentage of convictions

in criminal cases in justice courts is extremely high. Insofar as it is
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possible to determine from official records and local investigations, it

appears that on the average some 98 per cent of all traffic violation cases

tried before Justices of the Peace results in convictions.23

The compensation of most Justices of the Peace is tied to the fee system.

Compensation of the justice by fees, whatever the arrangement for payment,
usually raises serious questions concerning the fairness of the trials:

a) To curry favor with law enforcement officials, the justice
could frequently be tempted to find violators brought in
by them guilty;

b) the testimony of the arresting officer may be given more
finality than might otherwise be the case;

c) the officer will want to bring his case before a justice
who will tend to convict.

The system permits a very unhealthy reciprocity.z4
A study of Justice of the Peace courts in six Michigan counties
revealed that of 933 civil cases disposed of, 926, or 99.2 per cent of the

25

total, resulted in judgments for the plaintiff. According to a survey

in Tennessee, of 25,088 civil cases tried by 67 justices, judgment was
given for the plaintiff in 24,663 cases, or 98.3 per cent of the tota].26
Fee-splitting, though it is impossible to ascertain the extent of
this pernicious and illegal practice, has certainly existed in numerous
instances, and there is reason to believe that it is relatively widespread.27
In 1916, the Iowa State Bar Association, after consideration and dis-
cussion in regular annual session, adopted a resolution endorsing the
abolition of the office of Justice of the Peace and favoring the establish-
ment of a new ambulatory county court to be presided over by a lawyer known

as the "county magistrate." The proposed court would have original juris-

diction over all civil cases involving less than five hundred dollars and

the same criminal jurisdiction as that now exercised by the Justice of the Peace.

28
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The proposal was in keeping with the policy resulting in the establishment
of the superior and municipal courts at the option of the electorate of the
respective districts effected.

The proposed court would largely absorb the small cause litigation which
tends to congest the dockets of the district court, and thus enable the district
court to give its untrammeled attention to the trial and adjudication of the
weightier cases. It would afford to the people of the county a competent law
tribunal for prompt recourse and expeditious service at all times; as the

municipal and superior courts have done in the districts wherein they have

been estabh’shed.29

In general it may be said that the mayor as a judicial officer has met
with no greater success than has the justice of the peace. In fact, there
are some considerations which would tend to make his administration of judicial
matters less successful than that of the ordinary Justice of the Peace.

For one reason, his administrative work has been largely increasing. This
does not give him the time to devote to his judicial duties that he should. In
this respect he is at greater disadvantage than is the ordinary Justice of the
Peace who has more time to familiarize himself with his duties than has the
mayor. The typical Justice of the Peace also has the advantage of a longer
tenure of office than has the average mayor. This added experience is cer-
tainly an aid to the Justice of the Peace in carrying on his work successfuﬂy.30

The specific criticisms of the mayor's court are summarized below:

1. It was Earby's contention that the mayor being both an

executive and judicial officer was unconstitutional but
the court held the constitutional provision referred to

departments of the State of Iowa and not to municipalities.

2. However, a change of venue is allowed automatically only
in cases not involving ordinances.
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3. The Code of Iowa confers on the mayor of a city exclusive
Jurisdiction of all actions or prosecutions for violations
of city ordinances, a suit cannot be prosecuted in the
district court to recover license fees imposed by ordinances
on transient traders.32

4. Mayors of cities and towns where no salary is provided by
ordinance in lieu of fees shall receive for holding a mayor's
or police court or discharging the duties of a justice of
the peace the same compensation as is a]]owgd by Taw for
similar services to Justices of the peace.>”

5. In general it may be said that the mayor as a judicial
officer has met with 92 greater success than has the
justice of the peace. "...his administrative work has
been largely an increasing affair. This does not give
him the time to devote to his judicial duties that he

should have." "The ordinary Justice of the Peace also has
the advantage of a longer tenure of office than has the
mayor."

While it is true that Iowa's Judge M. J. Wade is quoted as asserting:
Stand in the police courts of the large city any morning

in the year and see the unfortunates brought up for what is

called a "trial." The scores of victims are driven through

without opportunity for investigation or explanation--driven

through Tike cattle through a branding pen, hearing, with
scarcely any opportunity for denial, the judgment and the

penalty.3

The criticisms of the Police Courts and the Municipal Courts in Iowa are
not and never have been of the nature launched against the Mayor's Court and
the Justice of the Peace. Few of the many charges made against the latter
courts will be sustained against the Municipal Courts and Police Courts.

(The Superior Courts have not existed in Iowa since Keokuk abandoned their
Superior Court in the late 1960's.)

In contrast with the J.P. and Mayor's Courts, the police judges usually
were appointed by the city council and almost always were qualified lawyers.
The municipal court judges were elected on a non-partisan ballot and were also
attorneys.

Neither the police judge nor the municipal judges were paid on the fee

basis. Both were normally salaried. However, the police judges were usually
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only devoting part-time to the bench. The municipal judges were full-time
members of the judiciary. The salaries were not as high as they should have
been but were sufficient to attract relatively capable judges.

The Municipal Courts were courts of record and had the full services of
bailiffs, reporters and other judicial officials. The police courts apparently
varied with the different cities with some virtually courts of record and well
staffed; others lacked the facilities to be true courts of record.

Both Police Courts and Municipal Courts were usually given adequate
quarters by the city in which to perform their judicial functions. Certainly
they were much more adequately housed than most J.P. courts and many of the
Mayor's courts.

Neither the Police nor the Municipal Courts were ever truly integrated
with the state court system. Their prime responsibility was to the city in
which they were established. Therefore it might be anticipated that at times
a lack of coordination existed between the State District Courts and the
Municipal and Police Courts. However, in some areas, i.e. Cedar Rapids, the
coordination appears to have been usually very close and the Municipal Courts
served the District Court as an adjunct, particularly in juvenile matters.

In cities where the Municipal Court had been created the sentiment for
moving to a unified state court system was often times very slight as the
"average man on the street" seemed to be content with the Municipal Court's

functioning.

In conclusion, the advantages claimed for the old system should not be

overlooked:

1. It keeps justice closer to the people and more flexible
to local influence and need.
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Continued use of the fee system to cover court costs means that
violators and not the taxpayers bear most of the financial burden
of the court system at the lower levels.

Face-to-face justice and more personalized judgment are lost as
in the new system fines often are handled by an out of court
traffic violation office.

It continues the ease of contact with local courts.

The system retains democracy as it allows for election of
lower court officials.

Likewise, the "new" magistrate system of reform has certain obvious

shortcomings according to its critics:

18
s

The public expense for the court.

In point of convenience--county ambulatory courts would have very
practical 1imits on the ability of the judge to convey his court
around the county on demand.

The problem for consideration is the relative value of the more
expert knowledge of the law possessed by the trained magistrate
weighed with the knowledge of local conditions possessed by the

average justice of the peace.

These and other similar questions are explored in the following section

of this publication.

4.

The relatively limited number of hours each week that the
magistrates were available to hear charges against over-

weight trucks. (In the first six months some 2,500 truckers
have neither appeared or mailed in their fines by the specified

time.)
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ITowa Courts (June 1971- )

Municipal Courts (Any city over 5,000 may establish)

1. Ames

2. Burlington
3. Cedar Falls
4. Cedar Rapids
5. Clinton

6. Council Bluffs
7. Davenport

8. Des Moines
9. Dubuque

10. Marshalltown
11. Muscatine
12. Ottumwa

1:3:° % Sitoux LAty

14. Waterloo

Police Courts (Required in all cities over 15,000 with no municipal court)

1. Bettendorf

2. Fort Dodge

3. Iowa City (In cities of less than 15,000 with no
4. Marion municipal court, the city council may
5. Mason City by ordinance provide for Police Court)
6. Newton

7. MWest Des Moines
27 cities with less than 15,000 population

Total = 34 Police Courts
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(Pennsylvania Municipal Publications Service, State College, 1942). See also:
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Part III
THE PURPOSES OF THE UNIFIED COURT SYSTEM IN IOWA

The central objective of this part is to evaluate the conditions and
circumstances surrounding the creation of the "unified" trial court system
in Iowa.] What factors contributed to the legislative decision to replace
justices of the peace, police courts, mayors' courts, and municipal courts
with judicial magistrates and associate district court judges? Why substitute
uniform traffic violation penalties for the more flexible justice under the
old system?

This section demonstrates the fact that judicial reform is a continuing,
never-ending process. As noted by one eminent judicial scholar, "Judicial

reform is no sport for the short-winded."2

Highlights of State Judicial Reforms

A trial court structure similar to that used in England emerged in colonial
and post-Revolution America. What had existed in England since the year 1300
seemed good enough for the States. However, as judicial reformers later re-
marked, the English model was not at that time in its best form for a changing

world. As Dean Roscoe Pound commented:

...the model was English at a time when English judicial organization
was at its worst, and the circumstances of the time in which our judicial
system was wrought did not make against the primitive policy of multi-
plying courts. Hence, in a time when unification is sorely needed, we

go on making new courts.
Fortunately for England, major judicial reform and unification occurred in
1873 and 1875 and the magistrate courts which evolved soon became the envy of
many judicial scho]ars.4 Consequently, while the American Justice of the Peace

declined in power and esteem in the face of growing criticism during the 20th
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Century, judicial innovation in England increased the responsibilities and
prestige of parajudges in magistrate courts. Today, most of England's 16,000
magistrates are neither law-trained nor compensated for their work. The magis-
trates are appointed by the Queen and decide cases in panels of between two

and seven. Ninety-seven per cent of the criminal cases are actually tried

in the magistrate courts.5

On the American scene, judicial reform came much slower. Again, it was
Professor Roscoe Pound who first recognized the conditions for change necessi-
tating judicial innovations.6 The rapid rise of industrialization, urbanization,
mobility, and technology in the late 1800's called into question the judicial
structures and procedures established for the simple agrarian society. More-
over, by the turn of the century, many people were beginning to have reservations
about the wisdom of popularly electing judges; a tenet of Jacksonian democracy.
It was during this era of transition that Professor Pound delivered his land-
mark address to the American Bar Association in 1906 and urged explicitly or
implicitly the following reforms (which 34 years later he delineated in more

detai]):7

1. Non-political selection of judges, reasonably secure tenure, adequate
compensation and retirement for them.

2. Unified state-wide court organization.

3. Simple and speedy judicial procedures established and administered
under judicial rule-making power.

4. Efficient and businesslike court administration.

5. A unified Tegal profession with high standards of admission, ethics
and self-discipline.

6. Simple, speedy and Tow-cost adjudication of small claims and minor
offenses.

7. Legal services and equal justice for all.
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Nearly 70 years have passed since Pound's historic speech, but the reforms
suggested in 1906 have as much importance now as they did then. In many cases,
states still have a long way to go to reach Pound's ideal. The purpose of this
section is to review the progress made by the states in reorganizing their
Jjudicial systems to meet the constant and inevitable demands for change.

Very gradually, several states began experimenting with various methods
of improving their lower courts and consolidating the administration of their
court systems. In 1934 Virginia became the first state to inaugurate compre-

hensive reform in the traditional Justice of the Peace system by providing for

8

a "unified" trial justice system on a state-wide basis. The trial justice

was appointed and supervised by the judge of a higher court; the trial justice
originally was not required to be a lawyer. Today, as the Virginia trial
court system has evolved, the county court judge is appointed for a salaried
four-year term and must have a law degree.

Three years after the Virginia innovation, Tennessee permitted its largest
county (Davidson) to abolish the Justice of the Peace system and institute a

general session court. By 1960, this reform had spread to all but six counties

in the State.9

Maryland established a minor court similar to Virginia's in 1939. Since
that year, Indiana has had a few counties with salaried, law-trained magistrates
appointed and supervised by the circuit court judge. In 1945, Missouri and New
Jersey abolished their JP's. Five years later, California followed suit. Upon
achieving statehood, Alaska (1958) and Hawaii (1959) created magistrate courts
comprised of salaried attorneys appointed by the court. In 1959, Wisconsin
enacted legislation limiting the jurisdiction of Justices of the Peace to cases
involving battery and disorderly conduct. That same year, North Dakota passed

legislation to replace the Justice of the Peace with a salaried, elective, lawyer
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under a county court system. In 1961, New York authorized its counties to
abolish the office of Justice of the Peace. After 1962, Justices of the Peace
elected in New York were required to be attorneys or take a course of in-
struction approved by the State Judicial Council. The year 1962, also found
IT11inois, Idaho, Colorado, and North Carolina adopting judicial amendments to
reorganize their minor courts. Michigan's new state constitution, effective
January, 1964, provided for the elimination of the office of Justice of the
Peace within five years. By legislation, the jurisdiction of the Kansas
Justice of the Peace was severely limited in 1963. State legislation and court
decisions had similar consequences for the Justice of the Peace in Kentucky.
By 1964, the office of Justice of the Peace had been supersceded by municipal
courts through much of Arkansas and in the metropolitan areas of Nebraska and
Minnesota. Justices of the Peace had no jurisdiction to try misdemeanor

10 In 1971, the Texas legislature

cases in either Louisiana or Georgia.
passed a law requiring non-lawyer Justices of the Peace to complete a 40-hour
course on their duties within one year of assuming office or the effective date
of the law.

Today, only a few states still retain the office of Justice of the Peace
in every county.]] What began in the 1930's, spread to the 40's and 50's, and
peaked in the 1960's. In the 1970's the traditional services of justices of
the peace were viable judicial entities only in the more rural Western states.

Reform of the trial courts, however, was only part of the battle. For
Professor Pound and other judicial scholars, effective and efficient adminis-
tration of justice required professional management in a structurally con-

solidated state court system. The first state to approximate this ideal

was New Jersey in ]947.]2 Under the vigorous leadership of Chief Justice
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Arthur Vanderbilt, New Jersey unified its court system and simplified its

procedures. Since that date, only a dozen other states have instituted a

truly "unified" or "consolidated" state court system.]3 Several other states,

however, have incorporated key elements of a unified court plan into the
structure and operations of their courts or have made considerable progress

in that direction. Only a half-dozen states have been relatively indifferent

to the reforms around them.]4

According to Professor Pound, the most important principles of a unified
court organization were: unification, flexibility, conservation of judicial
power, and responsibility. In an article written with prophetic insight in
1940, Pound explained the essential advantages of a unified court system.

...Unification would result in a real judicial department as a depart-
ment of government....Again, unification of the judicial system would

do away with the waste of judicial power involved in the organization

of separate courts with constitutionally or legislatively defined
jurisdictions and fixed personnel. Moreover, it would make it the
business of a responsible official to see to it that such waste did

not recur and that judges were at hand whenever and wherever work was

at hand to be done. It would greatly simplify appeals to the great
saving not only of the time and energy of appellate courts, but to the
saving of time and money of litigants as well....It would obviate con-
flicts between judges and courts of coordinate jurisdiction such as
unhappily have too often taken place in many localities under a com-
pletely decentralized system which depends upon the good taste and sense
of propriety of individual judges, or appeal after some final order,
when as like as not the mischief has been done, to prevent such occurrences.
It would allow judges to become specialists in the disposition of parti-
cular classes of6]itigation without requiring the setting up for them of
special courts.

Pound recommended the establishment of a consolidated court system divided
into three levels: the supreme court, a superior court as the trial court of
general jurisdiction, and a Tower trial court of limited jurisdiction designated
as the county court. There would be no appeals from county court to the superior
court by trial de novo; cases from both trial courts involving new and complex

issues could go to the supreme court by certiorari where they would be heard
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by the justices usually sitting in panels of three. Panels of three judges
would also hear and rule on cases originating in the two lower courts.]6
Although most unified courts are organized along the three-level concept,
some states, seeking a tighter system, have divided their courts into just two
levels: appellate and trial. The trial division is divided by administrative
rule into as many individual trial units as convenience and efficiency dictate,
having due regard for geography, specialization, and other factors. The trial
courts deal with cases of both limited and general jurisdiction. The appellate
division is generally divided into as many three-judge panels as the volume
of appellate work requires, and the panels sit at such times and places as

convenience and efficiency dictate. I11inois and Idaho are leading examples

of the two-tiered structure which is gaining popularity among judicial

reformers.]7

Regardless of the number of levels within a state judicial system, the
significant ingredient in maximizing the quality and quantity of output is
leadership. Most judicial experts agree that the chief justice, as the head
of the entire system should bear the ultimate responsibility of supervising
the judiciary. In performing his administrative duties, the chief justice
should have the assistance of the chief judges in each trial court district
or division. The chief justice also needs a competent administrative staff to
solicit reports from the courts, compile statistical data, prepare budgets,
formulate recommendations on the structure, organization, and functions of
the court system, investigate complaints, and do any other tasks the chief
justice may direct. (As of May 1973, there were still 11 states which did not
have a State Court Adm1'n1'str‘ator*).]8 Moreover, the chief justice should have
the authority under rules of court, to assign judges within the system to

relieve over Toaded courts and transfer cases from one court to another to
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remove the strain of crowded dockets. The clerks should be under the super-
vision and control of the chief justice and his administrative staff.

To insure against the proliferation of specialized courts, Professor Pound

and other judicial reformers have advocated specialized judges. Within a well-

organized judicial system founded upon the principle of specialized judges, cases
involving juvenile, domestic relations, probate, criminal, equity, and other
issues are handled by the regular district court; to whatever extent specialized

handling of them may be necessary or desirable, it is accomplished by assigning

them to specialized judges within the single court. Under this system judges

are able to "deal with their special subjects when the work of the courts is

such as to permit, but available for other work when the exigencies of the

work of the courts require it."]g

Pound's suggestions that states simplify appellate procedure and establish
judicial councils, however, have been largely neglected by the reform movement.
Although the first judicial councils were created in 1923 (Massachusetts and

Ohio) and spread rapidly for three decades, in recent years the councils have

fallen into disuse.20 As envisioned by judicial reformers, judicial councils

comprised of bench, bar, and lay citizenry would study state courts and make

recommendations to improve them. The demise of the judicial councils may be

attributed to a significant degree, to inadequate staff funding and the in-
ability of the busy council members to meet frequently and devote the necessary
time and energy to the improvement of the judicial system.

Nor have most states responded to Judge Cardozo's 1921 appeal to establish
government agencies directly concerned with legal reform. Cardozo suggested
the creation of a "ministry of justice" which would be charged with the duty

"to watch the law in action, observe the manner of its function, and report
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21 Only New York and California

22

the changes needed when function is deranged."
have properly staffed and financed law revision commissions.

Many states have also been lax in simplifying appellate procedure. As
litigation continues to dramatically increase, it is likely that less formalized
procedures for disposing of uncomplicated appeals must be developed. Although
many courts have attempted to solve the critical problem of congestion and
delay by revising their rules of practice and procedure, adopting more efficient
administrative techniques, and adding judges, many judicial scholars are now
convinced that only by removing various segments bf the law from the domain
of the courts can the courts curtail the increasing backlog in 1itigation.23
It has been suggested that automobile accident cases be handled through no-
fault insurance; divorce litigation could be eliminated or drastically Timited
by permitting no-contest suits; traffic laws could be decriminalized and relegated
to administrative disposition. The Chief Justice of the Oregon Supreme Court
has suggested that extremely complex statutory scheme such as mechanics' lien
laws, mortgage foreclosures, bonding laws on public works, statutes of
limitations, probate, and others could be simplified so as to remove sources
of ambiguity and conflict and thus reduce unnecessary decision points.24

Other scholars have proposed sweeping changes in the structure of the judi-
cial system to streamline the appellate process.25 In California, Judge Shirley
Hufstedler and her husband have suggested that immediately after the trial court
judgement, two judges from the intermediate appellate court would meet with the
trial judge and review the alleged error at the trial. The three judge panel
would make post-trial rulings designed to correct error. Moreover, under the
Hufstedler Plan, a new court would be created and inserted between the inter-
mediate and supreme court to hear only cases having precedential value. A

party dissatisfied with the judgment of the Court of Review could petition the

State Supreme Court for a review of the judgment.
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Whatever schemes states may adopt, it is apparent that the problem of
state court congestion and delay is multi-faceted and requires an intricate and
imaginative set of approaches to be successfully confronted. Undoubtedly, for
many Jjudicial systems, greater use of para-judicial personnel and continuing
educational seminars for appellate judges may prove most beneficial; for other
judicial systems, drastic restructuring may be necessary.

Another important characteristic of an innovative judicial system is the
method of judicial selection. Again, it was Professor Pound who urged that
states should select their judges in a non-partisan manner. For several
decades the American Judicature Society and the American Bar Association
campaigned against the partisan election of trial and appellate judges. In
1937, the ABA adopted a resolution endorsing the "Merit Plan" for judicial
selection which was originally proposed by the American Judicature Society.
Three years later, the state of Missouri adopted the plan for some of its
courts and the "Merit Plan" became known as the "Missouri P]an.“26 Under the
Missouri Plan, a judge is selected by the governor from a Tist of two or three
higher qualified persons nominated by a special judicial commission comprised
of lawyers and laymen. The newly appointed judge must stand for a reaffirming
vote at the next general election and every 6 to 10 years thereafter. The judge
has no opponent and is not identified with a political party on the ballot. As
might be expected, tenure is relatively secure.

The Missouri Plan, however, was slow to catch-on. It was not until the
1960's that significant progress in merit selection was achieved. Starting in
1962, the Merit Plan was adopted in Iowa, Nebraska, Colorado, Vermont, Oklahoma,
and Utah.27 Today, only 12 states have enacted laws or constitutional provisions
providing for a merit selection for some or all state judges.28 As pf 1972, 12

states still elected their appellate judges on a partisan basis; 15 states had
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a non-partisan election system; in 7 states the chief executive had the respon-
sibility of filling judicial vacancies and in four states the legislature selected
the Supreme Court judges.29

No state requires judges to retire prior to their 70th birthday, and 16
states have no laws regarding mandatory retirement age of state judges.30
Moreover, all but ten states permit some or all of their judges to render
service in some capacity after their retirement. Only 15 states have judicial
compensation commissions to support judicial salaries high enough to attract
competent personne1.3] Although compensation and pension plans for judges
have Tagged far behind, during the 1960's substantial progress was made.
Beginning in November, 1961, the American Judicature Society launched a
nationwide campaign to increase judicial salaries and retirement benefits.
During the next two years 24 states increased the salaries of some or all
of their judges and 35 states improved their pension plans for judges. By
1972, the median salary for state trial and appellate court judges was $25,000
and $30,000 respective1y.32 Even so, ten states still paid their high court
judges less than $25,000 a year.

The discipline or removal of judges for physical, mental, or misconduct
reasons is another area which received very little attention prior to 1960.
Although Alabama, Louisiana, and Texas permitted judicial removal by the courts,
New Jersey, Michigan, and New York provided for judicial hearings, and Ohio and
Wisconsin empowered grievance committees to consider complaints about judicial
misconduct, it was not until California established a confidential investigation
commission in 1961 that states began to respond to the prob]em?3 Several states

have recently created administrative offices or commissions to investigate com-

plaints dealing with judicial misconduct.
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The most recent innovation in state courts came in June, 1971, when the
National Center for State Courts was officially incorporated. Endorsed by
President Nixon and the Chief Justice of the United States Supreme Court as
well as a number of prominent judicial reformers, the NCSC was established
to aid state courts in studying problems of procedure, court administration,
and the training of judicial personnel. The five major goals of the Center

34

are:

1. To help state courts set and observe satisfactory standards of
judicial administration.

2. To support and coordinate, but not supplant, the efforts of all
organizations active in the field of court improvement.

3. To act as a clearing house for information concerning state courts.

4. To initiate and support research into the problems of courts and
to help states consider and implement recommended solution.

5. To work with the Federal Judicial Center to coordinate research
into problems common to both Federal and State Courts.

Some of the principal research projects funded by the Center in 1973 included:
(1) a study to explore the application of video recording to cut court con-
gestions and improve the quality of justice; (2) an examination of alternative
methods by which states can provide counsel to indigents in misdemeanor cases;
and (3) the testing of a new voice writing technique for training court re-
porters. The Center is also involved with the coordination of judicial training
programs for state trial and appellate judges.

The National Center for State Courts is governed by a Board of Directors
composed of twelve members who must be active judges from state appellate
courts and trial courts of general and special jurisdiction. During the first
year, the Center's work was supported by grants from the Law Enforcement
Assistance Administration and several private foundations. The Center is now

seeking funding from state governments on a population basis.
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As a further step in the march toward administrative innovation in the
Jjudiciary, Chief Justice Warren Burger has proposed the creation of a National
Institute of Justice which would coordinate the research activities and infor-

mation systems within and between the dual judiciary.35

Judicial Reform in Iowa

In Iowa, as in other states, judicial reform has not been an easy pro-
cess. The principle of an independent judiciary operating to insulate the
courts and judges from accountability to the electorate or to the legislative
and executive branches of government has tended to isolate the judiciary
from innovative political reforms. Moreover, the widespread deference to
the value of an independent court system has encouraged an image of the
judiciary as a non-political branch, and that image has been reinforced by
the autonomy of the judiciary, an autonomy unparalleled among other govern-
ment agencies. Under such circumstances, the judicial environment inhibits
reform because the existing situation is so attractive to the established
judicial personnel. In addition, the relatively low visibility of the courts
in the scheme of government has resulted in a gross unawareness of the organi-
zation, operation, administration, and decision-making of the third branch
of government. Indeed, the very nature of the judiciary's work, which in
the great mass of cases affects individual litigants rather than broad con-
stituencies capable of organizing and pressing for reform has attributed to
the difficulty of getting public support or concern for judicial innovation.
Finally, since the judiciary is viewed as a nonpolitical institution, judicial
reformers must somehow eschew those strategies that appear to politicize the

bench. Thus reform is advanced as a nonpartisan endeavor achieved through a

selfless variety of nonpoh‘tics.33
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Although the number of the judges on the Iowa Supreme Court changed six
times during the period 1857-1931, increasing from three to nine; the adminis-
tration and jurisdiction of the State court of last resort did not change
appreciab]y.37 From 1930, through 1943, the Iowa Supreme Court sat in
division with two panels handling the increasing case]oads.38 In September,
1972, the high Court reestablished the divisional method of hearing and
deciding all but the most controversial cases in two rotating panels of five,
each including the chief justice. Again, the rationale for discarding en banc
decision-making was to expedite the disposition of a growing case1oad.39

The only 1imit on the Court's jurisdiction, which is self-imposed, is
that in a case not involving real estate in which the amount in controversy
is less than $1,000, an appeal may be taken only if the trial judge certifies
the cause is one in which an appeal should be taken. While most of its juris-
diction is appellate, in cases involving reapportionment, bar discipline, and
temporary injunctions, the Supreme Court has original jurisdiction.40

Until 1963, the District and Supreme Court justices in Iowa ran in partisan
elections following their nominations by special judicial conventions. Supreme
Court justices were elected for staggered six-year terms; the lower court
members stood for election every four years. The position of chief justice
rotated every six months.

Although the jurisdiction of the Iowa District Courts has been primarily
original, prior to July 1, 1973, the District Courts also heard cases from
courts of limited jurisdiction (e.g., Justices of the Peace Courts, Police
Courts, Mayor's Courts, Municipal Courts). Since July 1, 1973, de novo appeals
may arise from magistrate courts. Originally, the state was divided into 11

judicial districts; by 1925 this number had increased to 25. In an effort to

consolidate the judicial districts into more manageable administrative units,
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the 1970 Legislature reduced the number of judicial districts to eight. General

supervision of the district courts is provided by the Iowa Supreme Court together
with the eight Chief district court judges who are appointed for a two-year term

by the Court.

The Iowa Supreme Court, by and through the Chief Justice, is charged with
exercising supervisory and administrative control over all trial courts in the
state and over the judges and other personnel thereof. The chief district
court judges are empowered to: (1) set the times and places of holding court
and designate the respective presiding judges; (2) supervise and direct the
performance of all administrative business of their district courts and the
magistrate courts within their districts; (3) conduct judicial conferences of
their district judges to consider, study, and plan for improvement of the
administration of justice; and (4) make such administrative orders as necessary.

Moreover, with the adoption of Rule of Civil Procedure 380 in 1969, the
Supreme Court, with the consent of the state legislature, created a judicial
council composed of all chief judges and the chief justices of the Supreme
Court or his designee. The Council is required to meet at least twice a year
to consider all court administrative rules, directives, and regulations necessary
to provide for the administration of justice in an orderly, efficient, and
effective manner, in accordance with the highest standards of justice and judicial
service.

The first important recent improvement in the organization of the Iowa
Judicial system occurred in 1955 with the creation of the Office of Court
Statistician. At this time only twelve states had established an agency chiefly
concerned with the collection and analysis of statistical data related to the
disposition of litigation in the state judicial system. Under the 1955 law, the

Court Statistician was appointed by the Supreme Court and served at its pleasure.
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The Statistician was obligated to:42

1. Collect and compile statistical and other data and make reports
relating to the business transacted by the courts;

2. Collect statistical and other data and make reports relating to
the expenditure of moneys for the maintenance and operation of the
Jjudicial system and the offices connected therewith;

3. Obtain reports from clerks of court, judges, justices of the peace,
mayors, and magistrates, in accordance with law,or rules prescribed
by the supreme court as to cases and other judicial business in
which action has been delayed beyond periods of time specified by
law or such rules, and make reports thereof;

4. Examine the state of the dockets of the courts and determine the
need for assistance by any courts;

5. Make reports concerning the overloading and underloading of
particular courts;

6. Make recommendations relating to the assignment of judges where
courts are in need of assistance;

7. Examine the administrative methods employed in the offices of
clerks of courts, probation officers, and sheriffs, and make
recommendations regarding the improvement of same;

8. Formulate recommendations for the improvement of the judicial
system with reference to the structure of the system of courts,
their organization, their methods of operation, the functions
which should be performed by various courts, the selection,
compensation, number, and tenure of judges and court officials,
and as to such other matters as the chief justice and the supreme

court may direct; and

9. Attend to such matters as may be assigned by the chief justice
and the supreme court.

Although the Statistician was given significant administrative powers,
perhaps because of the title and lack of funding, the office remained almost
exclusively a clearinghouse for statistical data. In January, 1971, the In-
stitute of Judicial Administration recommended that the title of Court
Statistician be changed to "Trial Court Administrator" and that the administrator
should be given a more important role in the operation of the trial courts.43

On June 18, 1971, the General Assembly unified the administrative structure of

the Iowa judiciary by passing a law establishing the Office of Supreme Court
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Admim’strator.44 The Office of Judicial Statistician was placed within the
Administrator's Office and, interestingly, the latter office was granted the
same duties and responsibilities as previously assigned to the Statistician.
Today, the Court Administrator's Office is primarily concerned with screening
Supreme Court cases (writing bench memoranda, recommending cases for divisional
or en banc oral arugment, etc.) collecting and analyzing statistical data from
all the courts in the state, and overseeing the administration of the magistrate
courts under the new Unified Trial Court Act. The Supreme Court Administrator's
Office is responsible for recommending the apportionment of new District Court
judges and magistrates with the change in the caseload or population of a
particular area. Educational seminars for District Court judges and training
programs for judicial magistrates are also the responsibility of the Court
Administrator.

With the platform endorsement of both political parties, the Iowa General
Assembly moved to reform the courts of limited jurisdiction by enacting the
Unified Trial Court Act of 1972 (S.F. 428). A year later, 46 pages of amend-
ments were added (H.F. 585), with the effective date, July 1, 1973. Briefly,
the Unified Trial Court Act replaced the active 515 Justice of the Peace Courts,
899 Mayors' Courts, 34 Police Courts, and 14 Municipal Courts with 191 part-
time judicial magistrates, 6 full-time magistrates and 24 associate district
court judges. In the 39 counties allotted only one judicial magistrate, the
county judicial magistrate appointing commission may, by majority vote, decide
to appoint one additional judicial magistrate and divided the $4,800 salary
between the two part-time magistrates.

On July 1, 1973, the current Municipal Judges automatically became District
Associate Judges. Like their District Court colleagues, the District Associate

Judges must stand for a retention election within the county of his or her
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residence in 1974 and, periodically, thereafter. (District Associate judges
have four-year terms while District Court judges have six-year terms). The
judicial magistrates, on the other hand, are appointed by special County
Judicial bagistrate Appointing Commissions comprised of three members appointed
by the boerd of supervisors, two attorneys elected by the county bar, and a
district court judge designated by the chief judge of the district. After an
initial appointment of one year, the part-time magistrates taking office on
July 1, 1974 are subject to reappointment every two years. Full-time judicial
magistrates have four-year terms. The only statutory requirement for a judicial
magistrate is that the person be an elector of the county of appointment and
less than 72 years of age. Salaries for District Associate Judges, full-time
magistrates, and part-time magistrates were set at $19,500, $17,200, and
$4,800, respectively. A magistrate may be removed from office by a majority
vote of the district court judges of that district sitting en banc following
the submission of a petition signed by at least two percent of the county
electors voting for governor in the last general election.

The jurisdiction of the judicial magistrates is similar to that granted
to the Justices of the Peace under the old system. Magistrates have juris-
diction of nonindictable misdemeanors, including: traffic and ordinance
violations, preliminary hearings, search warrant proceedings, forcible entry
and detainer actions, and small claims (up to $1,000).44 They are also empowered
to hear complaints, or preliminary informations, order arrests, require security
to keep the peace, and take bail. In addition, district associate judges and
Jjudicial magistrates serving on full-time basis have jurisdiction in indictable
misdemeanor cases. The former also have jurisdiction in civil actions for money
judgments where the amount in controversy does not exceed $3,000.46 For admin-

istrative purposes, the district associate judges are placed under the juris-
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diction of the chief judge of the judicial district. The chief judge is
empowered to aliocate the workload of the district associate judges as deemed
necessary.

The Unified Trial Court Act also provided a system of uniform minimum
fines for minor offenses such as: illegal parking ($2), registration card
or plate violation ($5), improper lights, improper muffler or other defective
equipment ($10), running a motor vehicle unattended or failure to dim lights
($10), speeding up to ten miles per hour over the legal limit, violation of
restricted license, or stopping on traveled portion of a highway ($20), and
violation of height, length, or width laws ($25). Except for overtime
parking punishable by a fine not exceeding $10, the defendant must also pay
a $5 court cost. In other misdemeanor cases, judicial magistrates are limited
to imposing a fine not exceeding $100 or imprisonment in the county jail for
not more than 30 days. Under the uniform minimum fine schedule, a defendant
may be saved the inconvenience of appearing in court if upon arrest, and in
the presence of the officer, the defendant mails the citation, admission,
minimum fine, and court costs to the clerk of court. The Iowa Code directs
that three-fifths of the revenue from fines and court costs on state statute
violations be sent to the state treasury and put in the general fund. The
remaining two-fifths is placed in the county's general fund. Fines and court
costs resulting from municipal ordinance violations are split 90-10 between
the city and county with the county retainjng only 10 percent of the total.

The Unified Trial Court Act was approved by the Iowa General Assembly
in 1972 after several years of discussion and debate concerning the structure
and administration of justice in Iowa. As chairman of the Committee on
Judicial Administration of the Iowa State Bar Association, District Judge

Harvey Uhlenhopp (how Supreme Court Justice) in 1958 recommended full-scale
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judicial reorganization in Iowa including the creation of a unified court
system.47 Fifteen years later after more than a decade of unprecedented
judicial reform Judge Uhlenhopp praised Iowa as the only state in the Union
which embraced all three essential principles of modern judicial reorganization:
unified structure, firm internal management and administration, and a merit

48 Although some may take issue as to the degree

system for judicial selection.
of consolidation which has occurred under the Unified Trial Court Act, (the
Associate Director of the American Judicature Society has recently as March,
1973 excluded Iowa from the list of a dozen states having administrative and
structural unification49) the fact remains that Iowa has made tremendous
progress in reforming its judicial system.50

But, more specifically, what were the purposes behind the Unified Trial
Court Act of 1972? Why did judicial reformers believe the enactment of this
law was so necessary? Undoubtedly, there were several important factors which
contributed to the passage of this legislation. Perhaps the most crucial
element was the growing criticism of local justice rendered by elected
officials paid by fees. Throughout the country, there was a strong movement
to abolish J.P.'s and mayor's courts in the 1950's and 1960's. Like J.P.'s
in other states, the lay judges in Iowa were accused of bias, favoritism, legal
incompetency, and degrading the prestige and decorum of the State judiciary.
As noted in the previous chapter, J.P.'s were often considered anti-defendant
in criminal cases and pro-plaintiff in civil cases. Since the J.P.'s income
was dependent upon the number of criminal and civil cases tried in his or her
court, there was a natural propensity to favor the party (police and plaintiff)
responsible for the business. It was no secret that law enforcement officers

had their favorite J.P.'s. For a variety of reasons, some J.P.'s were very

busy while many others had few if any cases. A survey of the 1971 county audits
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indicates that of the 576 Justices of the Peace, only 155 collected over
$1,000--a modest income supplement. Conversely, while 166 J.P.'s earned
less than $100, one couple retained over $15,000 in fees. (Twenty-four
J.P.'s returned all their fees to the County.) Of the 899 mayors eligible
to try minor civil and criminal cases, only 189 or 21% reported handling
any cases during the first half of 1971.

Yet, regardless of their shortcomings, the Justices of the peace and
mayors' courts had strong defenders. Probably the most persuasive arguments
in keeping the inferior courts were those emphasizing: (1) the expedient
manner of trying cases; (2) the availability to render justice of the lay
judges around the clock in rural counties; and (3) the burdensome caseload
removed from busy District Court judges consumed in cases of greater magnitude.
Moreover, some claimed that justice swift and sure was more likely to deter
traffic offenses and misdemeanors than professional justice.

Recognizing both the advantages and disadvantages of the inferior court
system in Iowa, the proponents of the Unified Trial Court Act sought to create
a new judicial system which would rectify the abuses of the old system with-

out destroying the merits of local justice. Instead of abolishing courts

of lTimited jurisdiction as many judicial reformers have advised,S] the Iowa

lawmakers retained the three-tier system: trial court of limited jurisdiction,
trial court of general jurisdiction, and appellate court. Moreover, the
principle of lay justice was continued. Although the Act sought to encourage
lawyers to seek magistrate positions (especially the reasonably well-paid,
full-time magistrate), the modest salary granted to the part-time magistrates
was not likely to attract Taw school graduates. However, unlike the inferior
court judges under the old system, the new judicial magistrates were required
to attend an annual training session directed by the Supreme Court Adminis-

trator. Moreover, the uniform schedule for traffic fines was advanced to
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minimize the disparities in judicial sentencing throughout the state. The
opportunity to admit guilt and pay the minimum fine via mail offered an
expeditious means of disposing routine cases. Judicial reformers believed
the fixed salaries for judicial magistrates would eliminate the judge's
pecuniary interest in cases tried before their court. Moreover, instead of
being elected directly by the people of a partisan ticket, as J.P.'s were,
judicial magistrates were initially appointed by (theoretically, on the
basis of merit) by special County Magistrate Appointing Commissions. Since
three of the six members of these Commissions were selected by partisan
elected Boards of Supervisors, some legislators concluded after the 1973
selection process that partisan politics still played an unwarranted role in
the selection of judicial magistrates in some counties.

The Unified Trial Court Act was also designed to strengthen administrative
coordination and supervision of the courts of limited jurisdiction. Judicial
magistrates are ultimately responsible to the chief district court judge of
their respective districts. In addition, for purposes of comparative sta-
tistical analysis and administrative overview, judicial magistrates must

report (monthly) to the Clerk of Court following:

1. The number of small claims tried to the court and those pending.
2. The number of state misdemeanor cases tried to the court (and to

the jury) and those pending.
3. The number of city ordinance violations tried to the court (and

to the jury) and those pending.
4. The number of preliminary hearings held and pending.
5. The number of forcible entry and detainer actions filed.
6. The number of search warrants applied for.
With cooperation and diligent administrative oversight by the chief district
court judges and the Supreme Court (and Trial Court) Administrator's Office,
the Unified Trial Court system offers a unique opportunity for centralization

of management. This, in turn, should enhance administrative offices and
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leadership asserted by the chief district court judges and the judicial and
administrative personnel at the Iowa Supreme Court.

Undoubtedly, there are still a number of bugs in the Unified Trial Court
Act which must be ironed out before administrative effectiveness and efficiency
will become a reality. Less than two-months after the new law went into effect,
District Associate Judge Thomas Renda of Polk County contended that the new
system "is bogging down big-city courts with unnecessary bookkeeping and
83

paper work...and things are likely to get worse before they get better."

Among the problems Judge Renda cited were:

(1) The abolition of 14 Justices of the peace, police and mayor's
courts in Polk County which were replaced by six magistrates;

(2) A tripled case load in criminal and small-claims sections of
Municipal District Court;

(3) A large increase of paperwork and bookkeeping for both judges
and personnel in the court clerk's office;

(4) An increasing number of jury trials in criminal court.

Some judges claim that the $5 court cost for each case has prompted more
persons in traffic court to plead not guilty and to demand a trial. Others
say that small claims are increasing because the law raised the previous
$100 Timit on small claims to $1,000. Only a $2 fee is required to file

a small claim. Both District Associate Judges Renda and Luther T. Glanton
believe that the civil jurisdiction of non-law-trained magistrates should
be restricted to small claims not over $300 or $400.

A variety of factors have increased the paperwork and bookkeeping of the
lower trial courts. Although some small claims have no merit, they still must
be heard. The clerk's office does the necessary filing of legal papers and
also notifies defendants when they are to appear in court on small claims
cases. In addition, the clerk's office now must keep separate docket books

and separate banking accounts on bonds and fines for each of the district



48

associate judges. Rather than having one central docket as before, the four
district associate judges in Polk County must now make entries in four books.
Consequently, the clerk's office now has four accounts to balance rather than
one for the monthly financial reports required to be given to the county.
Judge Renda recommended a return to centralized docketing of judges' cases

in one docket book and one combined monthly report of fines collected by all
four district associate judges. Noting the increased number of criminal cases
due in part to the requirement that defendants be advised of their right to

a jury trial even for misdemeanors, Judge Renda remarked:

We have 100 jury trials scheduled for September (1973) before the

two judges, and we'll have no one to hear small claims. This system

might be fine for small counties that handle four casescg day, but

it doesn't work here where we get 50 to 75 cases daily.

Other judicial personnel, prosecutors, defense attorneys, and law en-
forcement officers have been highly pleased with the transition to a unified
trial court system. But before getting into a debate as to the merits and
deficiencies of the new system which will be included in the next chapter,
let us briefly review how the Unified Trial Court Act fits into the proposals
advanced by the judicial reform advocates. First, following the advice of
Professor Roscoe Pound and others, Iowa maintained a three-level state court
system without creating specialized courts. The Model Judicial Article
approved by the American Bar Association in 1962 recommended that juvenile,
domestic relations, probate, criminal, equity and other types of cases here-
tofore handled in special courts should go to the district court and to
whatever extent specialized handling of them may be necessary or desirable,
this should be accomplished by assigning them to specialized judges within
the single court. Yet while providing for a trial court of limited as well
as general jurisdiction, the Trial Court Act consolidated the administration

of the trial courts by placing the judicial magistrates and district associate
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judges under the direction of the chief district court judge, and, ultimately,
the supreme court administrator's office. Further unification was provided by
replacing the numerous independently elected J.P.'s and mayors with judicial
magistrates appointed theoretically on the basis of merit by a special
Commission. Thus for purposes of administration and coordination, Iowa has
a two-level judicial system.

There are, however, at least two factors which tend to reduce the degree
of administrative centralization and control. First, judicial magistrates
are initially appointed by a commission of six members, half of whom are
selected by a partisanly elected county executive board. Instead of owing
their selection to District Court judges under whom they work, judicial
magistrates are most beholding to the Commission which appointed them.
(A1though judicial magistrates can be removed from office by a vote of the
District Court judges, this can occur only after the presentation of a removal
petition signed by two percent of the voters.) Secondly, the county clerks
who perform an important clerical role for the magistrates, district associate
judges, and district judges continue to be elected on a partisan ballot. Many
judicial reformers suggest that clerks of courts should be appointed by the
judges. As Iowa Supreme Court Justice Harvey Uhlenhopp put it: "Can you
imagine a business in which the accounting or clerical staff was elected on

its own and was not answerable to management?“55

Finally, by removing partisan elective politics and abolishing the fee
system, the new Unified Trial Court Act appeased judicial reformers who con-
tended that better qualified persons would seek and accept judicial office
if they could do this outside the partisan political arena. A regularized
and respectable salary was also thought to encourage more competent citizens

to serving as inferior court magistrates. (Under the old system, only three
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J.P.'s earned as much in fees as the $4,800 part-time magistrates are paid.)
The prestige of the lower trial courts was also expected to enhance as judicial
credentials improved, business was conducted in a judicial atmosphere (rather
than on the front lawn or in a local judge's home), and arbitrary, capricious,
discriminating sentencing was curtailed by use of uniform minimum fines
schedu]es.56 Under the new system, judicial magistrates also escape from

the stigma of personally profiting by the number of cases disposed by his

or her court. Moreover, for purposes of judicial management and statistical
analysis, uniform record-keeping was likely to improve under the magistrate
system.

In summary, the Iowa judicial system has undergone enormous change during
the last decade or so. While it is perhaps too early to know all the con-
sequences of these reforms, if precedent in other states has any meaning,
we can expect remarkable improvements in the efficiency and administration
of our courts as well as an increase in the caliber and prestige of our Tower
trial court judges. While applauding the unprecedented progress in judicial
innovation, we must continue to remind ourselves that court reform is a "never-

ending task." Hopefully, we will continue to discover new ways to make the

courts better.
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Part IV
THE IMPACT OF REFORM*

The Iowa court unification plan incorporated most of the major changes
advocated by Roscoe Pound and other judicial reformers. In terms of systemic
analysis of judicial systems, these changes were directly related to the
development conception of institutionalization and were designed to affirmatively
promote such goals as professionalization and specialization. Specifically,
as already pointed out in some detail, the new Iowa court system has eliminated
many courts of limited and special jurisdiction, brought the new magistrates
under a coordinated court management program, and implemented judicial selection
methods generally designed to improve the prestige and status of the inferior
courts. It is the purpose of this concluding chapter to examine the impact
of this legislation. One way of doing this is to find out just how Magistrates
chosen under the new system differ from the Justices of the Peace chosen under
the old system. Since the study was undertaken only a few months after the
old system was replaced, the immediate opportunity for a comparison of per-
sonnel during the crucial period of transition between selection systems is
a great one.

Questionnaires were sent to 485 individuals keported as holding office
as a Justice of the Peace as of the end of June, 1973. The list that was
made available to the project turned out to be partially inaccurate, primarily
because it listed a number of Justices of the Peace who had been deceased for
periods of time ranging up to 12 months. Based upon the return of undelivered
questionnaires, approximately 450 forms actually found their way into the hands

*This portion of the project profited greatly from the work of Oti]iaA

Sergeant in coding the questionnaires and Claudia Lewis in doing the necessary
data processing. Their contributions are much appreciated.
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of former Justices of the Peace. Using this latter figure as a base then,
26.7% of the Justices of the Peace returned questionnaires completed in
whole or in substantial part. These 122 Justices of the Peace appeared to
be well distributed over the state, with no apparent biases in favor of or
against any particular geographical area or type of community. Similar
questionnaires were sent to the 201 people who assumed office as Judicial
Magistrates on July 1, 1973. About one-half of these questionnaires were
returned, 99 in all, and again, the response rate appeared to be fairly
uniform over the various sections of the state. It should also be pointed
out that 35 Justices of the Peace were appointed to Judicial Magistrate
positions. This means that less than 10% of the former Justices of the
Peace now hold 17.5% of the Magistrate appointments. Questionnaires from
these respondents are included in the Magistrate data, but not in the
Justice of the Peace analysis. In sum then, we have available for comparison
responses from representative samples of officeholders under both systems.
Five dimensions present themselves for use in the assessment of legis-
lative impact, and data on all were collected on the questionnaires. Specif-
ically, the data permit us to answer the following questions about both sets
of judges, and then to compare the two groups: (1) what kinds of people
were chosen to sit on the bench; (2) how were these people selected, that
is, what factors influenced their recruitment to this form of public service;
(3) what were/are the principal components of their job, and how often was/is
each performed; (4) in their own view, what decisional patterns emerged from
their deliberations; and (5) what is their evaluation of both systems of

administering justice below the District Court level.
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Who are the Judges?

On nearly all components of a general background characteristics dimensinn
there are differences between Justices of the Peace and Judicial Magistrates.
Both groups are predominantly native Iowans by birth and upbringing, but in
terms of the "place in which raised," Magistrates appear to be slightly less
parochial. Of this group, 81.6% were raised in Iowa compared to 87.4% of
the Justices of the Peace. In both cases however the proportion is so high
as to lend support to the allegation that the Iowa inferior judiciary was
basically a closed system with only minimal chance of an outsider being chosen
to hold office, and that revising the structure of the inferior courts has
done little to change the situation.

According to the biographical material completed by the Justices of the
Peace who returned the questionnaire the mean age of the Justices of the Peace
at the end of the system (1973) was 60 years. On the other hand the mean age
of the magistrates appointed to the unified court system was fifteen years
younger (45). Thus the typical magistrate represented at least a newer
generation than did the typical Justice of the Peace.

By far however the most substantfa] differences between the two groups
are in educational Tevel and occupation. JP's for the most part were very
poorly educated, 20.3% having less than a full high school education and only
16.9% having a college degree or better. By way of contrast, 69.1% of the
M's have at least a college degree and only 1.0% have not completed high
school. The thread of parochialism returns however, for 72.9% of the
undergraduate degrees were awarded by Iowa colleges and universities. The
improvement of educational level of inferior court judges is one of the major
salutary effects of the changes in the structure of the court and in the

appointment process. The generally educated, Justice of the Peace was the
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cause of much of the mockery of the judicial system. It cannot be guaranteed
of course that college educated people will render better or fairer decisions,
but certainly the probabilities of this are improved and, if nothing else,

the prestige of the office has been substantially enhanced.

The difference in educational level is reflected in the occupational
structure of the two groups. Only two of the Justices of the Peace returning
the questionnaire indicated that their principal occupation was the practice
of law. The distribution of occupations was rather wide, nearly equal numbers
claiming farming, skilled labor and professional livelihoods. But 47.2% of
the Magistrates are lawyers, an effect that was certainly expected by the
legislators and others who researched the statute while it was in preliminary
stages, even if the extent of the change is surprising. It was argued that
part of the organized bar's motivation in supporting court reform had to do
with the supply of positions for recently graduated lawyers. In fact, further
analysis reveals that herein may be another potential problem with the system.
Nearly one-half, 42.3%, of the lawyers have been practicing for two or fewer
years. They are predominantly sole practitioners, (43.2%), and if they are
part of a firm, they have usually chosen a small one. Only two of the 42
1éwyers claimed that their firm consisted of five or more lawyers. What is
most intriguing however, and perhaps gives a key to understanding the attraction
of the position for struggling young members of the bar, is the relationship
between their judicial position and their private practice. All but one of
the Magistrates indicated that they were continuing to practice while sitting
on the bench; that sole respondent being also a full time magistrate. In
light of recent developments and the ruling from the Eighth District Court
on the propriety of this practice, it might well be anticipated that a rule
against private practice would preclude all but a few lawyers from seeking the

magistrate positions. When asked if their judicial office helped or hurt their
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private practice, the lawyers gave very interesting responses. The plurality,
47.6% said that their private practice had been hurt, primarily because of the
time that they had to spend performing their judicial duties. Another 42.8%
weren't sure of the effect on their private practice, and only 4 of the 42
lawyers, 9.6%, perceived their position as an aid to their private practice.
In these cases the benefits flowed primarily from the "advertising" value of

a public position. With this pattern of responses, it might be expected that
the end of the road is at hand for lawyers who both maintain a private practice
and serve as Judicial Magistrates, that one or the other would have to go.
Such is not the case however, because only 19 lawyer Judicial Magistrates are
considering the prospect of resigning. Although this is 45.2% of the total
number of lawyer Magistrates, the figure is certainly Tower than one might
have expected, given the responses to the previous questions. It would seem
then that the Judicial Magistrate position is very attractive to a young
lawyer, recently graduated from an Iowa law school, who has organized his own
practice, perhaps with one or two associates. The bench appointment was
accepted because of the salary attached and because of its potential for
developing a clientele. Now, six months into the job, he/she has discovered
that being a Magistrate has taken so much time that the practice is suffering.
But resignation is not a serious possibility because of the influence on personal
finances. The loss of the Magistrate salary will not be immediately balanced
by an increase in remuneration from the private practice, hence financial
necessity dictates remaining on the bench. Thus, it's a rather curious
situation, and one not at all unlike that anticipated by court reform cynics.
True the position has attracted lawyers to public service, but certainly not
those members of the bar who enjoy status in their community. In short, the
Magistrate system has become at least in part a subsidy to the legal pro-

fession, keeping a number of young attorneys in the practice of law at the
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risk of serious conflicts in ethical obligations.

The other major point of interest insofar as background characteristics
are concerned is political activity. The change to the Magistrate system
has resulted in the selection of substantially fewer Republicans and more
Democrats to the bench than under the previous system. Of the Justices of
the Peace responding, 68.1% were Republicans, compared to 57.4% of the
Magistrates. Similarly, when respondents were asked to characterize their
political ideology, a definite pattern emerged. The Justices of the Peace
claimed to be Conservative (45.7%), with only 11.4% describing themselves
as Liberal. Magistrates by contrast were more Liberal (23.2%), though
Conservatives still predominated (38.9%). In recent years Iowa has become
much more a two party state, and it would seem that the removal of inferior
court judges from the electoral process has resulted in a weakening of
Republican control of this aspect of the political system.

It is also informative to note that the change in systems has brought
more political activists into public office. Only 6.7% of the Justices of
the Peace had held a prior political office, although 16.7% had sought
election to other than Justice of the Peace positions. Magistrates were
much more politically active, 38.4% having held office prior to their
selection, and 25.3% having sought public office unsuccessfully. In all
cases, the offices sought were local, city council and board of supervisor
positions being the most often mentioned.

The court reform law has caused some major changes in the personnel
rendering decisions in the inferior courts. In many aspects the reform has
accomplished the aims of its advocates in that by several measures the quality
of incumbents has improved. No longer is it true that an inferior court
position falls to those perhaps least qualified to interpret and apply the

law. Under the Judicial Magistrate system judges are more educated and are
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more 1likely to have some expertise in the resolution of legal difficulties.
In that sense then, the reform has had an impact in accord with expectations
The system has also become more politicized however, something which judicial
reformers generally oppose. This tendency is reflected in the increased
numbers of magistrates with prior political experience and a record that
includes unsuccessful attempts to gain public office. Even the balance of
political party representation has undergone substantial change, reflecting
the much discussed relationship between the political system and the judiciary.
On balance, one would have to view the changes in the Taw as beneficial. It
certainly is true that the replacement of the fee system by a salary and the
increase in status accruing to the position has attracted a substantially

more educated class of citizens to public service.

The Recruitment Process

One of the major criticisms of the Justice of the Peace system centered
on the way in which judges were chosen. The allegations were basically of
two types. First, it was argued that, in some cases, public interest in
the position was so low that a Justice of the Peace could be elected with
only minimal electoral participation. This of course implies that very small
blocs, families or neighbors for example, possessed something of a stranglehold
on justice in the township. Alternatively, it was pointed out that Justice
of the Peace positions do not usually require incumbents to be very active
and yet they are remunerated, though not at a very high rate. This situation
is ideal for a political party organization that wished to reward some of the
faithful with public positions of some status in a small community and that
carry with them a small stipend for minimum work. Thus, the argument ran,
political parties would dominate the selection of Justices of the Peace thus

making justice very much a part of local politics.
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The data do not fully support either description of the recruitment
process, though it more closely resembles the former. Responses to the
questionnaires indicate that the majority of the Justices of the Peace
did not initially obtain their office by winning an election. Rather,

54.2% were first appointed to their office under provisions of the Iowa

Code that permit the Board of Supervisors to fill vacancies that occur in

a township office. Even if the Justice of the Peace was first elected to

the position, in only a few cases was there any question as to the outcome

of the contest. In 68.1% of the occasions in which a Justice of the Peace
was newly elected, there was no opponent. When the election was contested,
although one Justice of the Peace was faced by as many as eight opponents,
typically (51.4%) there were only one or two (27.0%) challengers. In
virtually no cases were the elections close; only eight of the Justices of
the Peace indicated that the winning margin had been small. When asked to
indicate the proportion of the vote received, the average Justice of the
Peace indicated that 76% of the electorate had supported his or her can-
didacy. So far, these figures support a relatively cynical view of the
recruitment process. The office was clearly not attractive to a large number
of people, as indicated by the lack of opponents when an election was held.
Although some deaths and other physical factors leading to resignations are
expected, the fact that over half of the Justices of the Peace were appointed
to their office is illustrative of the problems that the political system
encountered when it sought judges to sit on these courts. The only anomaly
in this picture is the voter turnout. The cynical view of the Justice of the
Peace system holds that voters do not cast ballots in these contests, causing
the selection to be made by a very small proportion of the population. This

was distinctly not the case. The Justices of the Peace indicated that for the
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most part turnout in the election after which they first assumed office was
normal or higher than usual. When 72.7% of the Justices of the Peace so
responded, one is at somewhat of a loss to explain the situation. The most
likely explanation is that the Justices of the Peace interpreted the question
as pertaining to a comparison with Justice of the Peace elections in other
years in nearby localities. In this case it could be concluded that turnout
for these elections was at the "expected" level, but not knowing whether
this is more or less than the proportion of voters casting ballots for other
offices. The idea that the electorate chooses Justices of the Peace with
the same degree of attention that it attaches to other offices is not con-
sistent with the conclusions drawn by any student of the inferior courts in
any state.

The relatively high turnout for Justice of the Peace contests could
also be rationalized by a showing of political party activity which leads
to a test of the second theory of Justice of the Peace selection. If a
party were to recruit candidates and then campaign vigorously for them,
fn effect a stimulus to voting was created. But the Justices of the Peace
by their answers to other questions indicated that these elections were of
low public interest. For example, 95.5% said that they did not campaign at
all for the office. Consequently there were only a few responses to a
questionnaire item dealing with campaign expenditures. When answered at
all, the question revealed that the average cost of a campaign for a Justice
of the Peace was $23.91. In the majority of cases, (55.9%) there were no
issues in the campaign. When one was present, it most often had to do
with the quality of justice in the township, the most elementary of all
possible issues. Clearly then, there were no attempts to contest the election

at a political level. In fact, the data indicate a very dull, almost invisible
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campaign, probably most often conducted in places of business and social
activities where candidates could meet the voters unobtrusively and con-
sisting more of informing friends of their presence on the ballot than of
campaigning in the usually understood sense.

Political parties and bar associations were nearly totally absent
from these elections. Fewer than ten of the responding Justices of the
Peace said that any of these organizations had taken an active part in
the campaign. Only four cited these influences as being decisive in the
outcome. For the most part, the Justices of the Peace thought that they
won either because they had no opponent or because of their favorable image
in the community. Thus, these elections in no way resembled the typical
political contest. The evidence of organized activity is so scanty as to
cause the rejection of the "party reward" theory of Justice of the Peace
recruitment. Were it not for the reporting of a high turnout rate, then
the "family influence" model of how Justices of the Peace were chosen
could be accepted. The temptation to interpret the turnout rate as simply
reporting that about the same number of people vote on the Justice of the
Peace office in each election thereby removing the only controverting
evidence for this position is very strong.

The contrast between Justice of the Peace recruitment and Magistrate
selection in other than mechanical aspects is not all that stark. The typical
Justice of the Peace is best described as a self starter, as opposed to a
recruited candidate, who obtained the position more or less by default. The
major point of difference for the Magistrates is that contests for the job
were more common, not a single Magistrate reported an absence of opponents.
Notable in the Magistrate selection process is the relative rarity of

organized recruiting activity. Of the 99 Magistrates responding to the survey,
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22 indicated that their candidacy had been solicited, far less than expected
compared to the Iowa Tegislature for example. Most often, this contact was

by a government official, the identify varying so much as to prohibit general-
izing. Political parties were nearly inactive, only one magistrate reporting
that his party had solicited his candidacy. More active was the organized
bar, but even these groups did not have a significant impact on the recruit-
ment process substantially influencing five Magistrates in all. Even when

the scope of the question was expanded from activity in "your" recruitment

to the selection process generally, political parties did mtshow up as active
participants. The organized bar's activity was seen as more substantial in
that 12% of the Magistrates reported that the bar had recruited candidates,
including the reporting that the bar had asked them to apply. In the case

of both the Justice of the Peace and the Magistrate it is normal to expect
that there were in fact outside influences on the decision to seek office.
With respect to Justices of the Peace, the origin of such pressure was most
often the family, friends or neighbors of the candidate. To properly analyze
this aspect of Judicial Magistrate recruitment, it is necessary to divide

the Magistrates into two groups, lawyers and nonlawyers. The latter group

was apparently recruited in a manner very much 1ike the Justices of the

Peace, family and primary groups having the greatest influence on the
decision to apply. The lawyer Judicial Magistrates were more likely to have
been contacted by the bar and/or government leaders, but the informal pressure
was most often generated by the person's office colleagues. Thus, controlling
for the occupation of the Magistrates, it can be said that the court unification
reform had virtually no effect on the factors which led successful candidates

to seek positions on the inferior courts.
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What the Job Requires

Although the Iowa Uniform Court Act made a number of changes in the
statutes defining the jurisdiction of the inferior courts, the import of
these changes was not significant. Basically, both Justice of the Peace
and Magistrate Courts were empowered to hear four kinds of actions: (1)
pleas on t-affic violations and specified misdemeanors, (2) requests for
search and arrest warrants, (3) preliminary hearings for defendants accused
of serious offenses, (4) small civil suits. Only in the last named category
did the law make a substantial change, raising the ceiling for small claims
from $300 to $1,000. The questionnaire asked the two groups of judges to
estimate the frequency, both absolute and relative, with which they heard
each kind of action. It must be remembered that the data to be presented
below are not statistical summaries; they are recall data in the case of
the Justices of the Peace and in both cases are simply the participant's
perception of the extent to which he engaged in each activity. Table 1
summarizes the distribution of first responses of Justices of the Peace and
Magistrates to the question: "Which parts of your job do you perform most

often?"

Table 1
Most Frequently Performed Duty (By Percentage)
JP M
Hear criminal non-
traffic cases 5l 1:1
Hear traffic cases 55.2 46.7
Hear requests for warrants vl 1.1
Hold preliminary hearings 0.0 1]
Hear small claims suits 3.4 7.8
Paperwork, hold court 24.1 14.4
Other 10.3 27.8
Total 99.8% 100.0%
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It seems clear that the responsibilities of an inferior court judge
have not bcen much changed by the court reform legislation. According to
Table 1, both Justices of the Peace and Magistrates engage in fundamentally
the same kind of activities. The only point of interest is the decline in
frequency with which pleas are taken in non-traffic misdemeanor cases under
the unified court structure. Simultaneously, the Magistrate courts seem
to have experienced an increase in the frequency with which civil actions
were heard. This may be in part a function of the higher Timit for such
cases under the new system, or may result from the increased publicity
given such proceedings in the state's newspapers.

In order to get a more specific answer to the question of what these
judges do, the questionnaire asked the respondents to estimate the number
of times they heard each kind of action in a month. Averages were then

computed for each group, and are displayed in Table 2.

Table 2

Average Number of Cases Heard Per Month By Category

Justice of the Peace Magistrate

Hear criminal non-

traffic cases 5.8 10.6
Hear traffic cases Z2hs/ 40.9
Hear requests for warrants 5l 7.1
Hold preliminary hearings 3.4 5.1
Hear small claims actions 4.7 4.6
Total 40.7 68.3

Again the data show few differences between Justices of the Peace and
Magistrates in terms of their activities. The typical Magistrate hears about

55% more cases than the average Justice of the Peace did, but the changes by
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category are almost minimal. The largest increase has been in traffic cases.
This might be expected, and in fact was one of the motives of the reform's
framers. (nder the old system, law enforcement officials could, and often
did, choos2 the court to which the offender would be brought on grounds other
than geographical location. The officer's discretion under the new arrange-
ment has been substantially reduced, thus a levelling of the caseloads might
be expected. Of interest also is the fact that small claims actions showed
no increase, in fact remaining virtually stationary. Since Table 1 showed
that a larger number of Magistrates indicated this proceeding to be the major
object of their activity it can be concluded that the number of cases had not
varied substantially but the distribution over courts appears to have under-
gone some shifts. In short, the data show a higher caseload for the average
Magistrate, but no clearly defined changes in the type of cases heard compared
with the Justices of the Peace. The court reform legislation has therefore
had only minimal impact on judicial activities.

Having then said that Justices of the Peace and Magistrates decide
épproximate]y the same kinds of cases, the question that remains is
whether the two groups of judges decided them differently. Table 3 displays
the answers given to a series of questions asking how often each group named
was victorious in litigation before the judge. It must again be borne in
mind that Table 3 does not represent statistics on case outcomes, only the
judges' impressions as to the patterns which their decisions have formed.

Neither the misdemeanor nor the traffic defendant fares differently
under the unified court system than in the old Justice of the Peace courts.
The odds on victory are slight in all circumstances, and, within type of

offense, change hardly at all. If anything, the traffic violator is at a



Frequency of Victory by Type of Litigant and Court System

TABLE 3

(In Percentages)

Criminal Traffic Small Claims

Defendant Defendant Plaintiff

JP M JP M JP M
More than Half 7.6 6.0 8.4 4.8 5725 B3 =3
About Half 25.0 25.0 11.9 18.1 P S 30.9
Less than Half 67.4 69.0 79.7 Fi7as) 28 5.8
Totals 100.0 100.0 100.0 100.0 100.0 100.0

69
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slightly greater disadvantage in the Magistrate courts. So again, the data
show no real differences between the two court systems.

Interpretation of the third column of Table 3 is facilitated with the
knowledge of several additional facts. The questionnaire asked the judges
to describe generally the prime characteristics of civil litigants. A Tlarge
number of categories resulted, but one fact stands out: the change to the
Magistrate system has brought about a near total dominance of the court's
civil jurisdiction by business and debt collection interests. Business and
allied interests were cited by 67.9% of the Justices of the Peace as the
typical civil plaintiff. Magistrates gave a response in this category 89.1%
of the time. It should be pointed out parenthetically that a significantly
large minority of Justices of the Peace replied that they had not heard civil
actions and thus had no basis upon which to answer the question, a situation
reflected in Table 2 as well. The latter table showed that Justices of the
Peace and Magistrates héar small claims actions with approximately equal
frequency, but it would appear that such actions are now being filed in more
éourts than was the case previously. Table 3 indicates that the plaintiff is
more likely to win in Magistrate's court than before a Justice of the Peace,
inasmuch as the proportion of judges reporting that civil plaintiffs win less
than half of their suits dropped from 21.8% of the Justices of the Peace to
5.8% of the Magistrates. Most of these changes were to the advantage of the
"about half" category since the topmost description shows a differential of
but 5.8% between the two systems. The theory supporting court reform argues
for the opening up of the judicial system to the people through informal,
readily accessed small claims courts. Critics claim that, though established
in good faith, such a structure inevitably becomes a formal, official extension

of the business community's bill collection process and in many respects fs
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indistinguishable from the District Court. Iowa appears to be a textbook
example of the critics' argument. Business interests now so dominate the
court that only about one case in ten is brought by a private citizen. More
importantly the odds in favor of the plaintiff have changed significantly.

It cannot of course be argued that one phenomenon caused the other, but the
data are certainly consistent with an elitist view of the courts. The basic
reason for the capture of small claims courts by business and other collection
interests is often alleged to be the change in the role perspectives of the
judges. Justices of the Peace are far less likely to be legally educated
than Magistrates. It might therefore be hypothesized that Justices of the
Peace are more likely to base their decisions upon a sense of justice or
equity than upon the letter of the law, hence extenuating circumstances and
similar factors are thought to be more salient to "citizen judges." Conversely,
a judge trained in the law, as nearly half of the responding Magistrates are,
might be thought to be more disposed towards enforcing the letter of the laws
a role orientation that is certainly conducive to decisions in favor of this
kind of plaintiff. Reinforcing this proposition are the judges' responses

to questionnaire items about the role of counsel in their courts. The survey
item was, "How often was each of the following represented by counsel?" The
answers were then recoded into two categories, more than half and less than
half of the group being so represented. Of the Justices of the Peace, 71.7%
said that civil plaintiffs were represented less than half the time. But

the Magistrates appear to run a much more formal court, inasmuch as 58.2%
reported that plaintiffs had counsel in less than one half of the cases they
heard. Interestingly, the proportions for defendants changed hardly at all.
Of the Justices of the Peace, 75.9% said that defendants had counsel in Tess

than one half the cases. The corresponding figure for Magistrates was 72.2%.



72

In sum then, Magistrates courts appear to be much more formal, thereby becoming
more attractive to organized financial and business litigants. This in turn

is reflected in a decisional pattern that is substantially less to the advan-
tage of the defendant than was the case under the Justice of the Peace system.
Whether this result is a sign of progress depends of course upon one's per-
spective. If the supporting idea behind reform of the inferior courts was

to insure cvenhanded justice and emphasis upon a rule of law rather than of
men, then the unified court structure is certainly a success. But if the small
claims courts are to be viewed as a readily accessible forum in which citizens
can seek rodress of grievances, then the Magistrate system leaves much to be
desired. This situation is not at all uncommon. In virtually every juris-
diction that has reformed its courts in such a way as to increase the influence
of the organized and unorganized bar, the result has been the transformation
of small claims courts into debt collection agencies. In the long run it is
simply a question of priorities. By taking steps to eliminate formalistic
decision making, insofar as possible e.g., by forbidding lawyers to appear

as counsel for small claim litigants, the legislature could accomplish the

upgrading of the inferior courts while simultaneously reducing the potency

of corporate and bar interests.

Evaluations

The final topic to which attention might be turned is the view of the
system taken by the participants themselves. To accomplish this, a series
of three items was asked. First, the survey inquired as to whether the
respondent approved of the court reform. The results are quite interesting,
for only 15.5% of the Justices of the Peace thought change was a good idea.
As might be expected, approval was much stronger among the Magistrates, 80.9%

favoring the reform legislation. Accepting for the moment that these are
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altogether expected responses, i.e., Justices of the Peace will disapprove

of the dissolution of their offices and Magistrates will favor the creation

of their positions, it is of some value to inquire into the motivation
supporting the responses. The Justices of the Peace who rejected the change
did so primarily because it "took justice away from the people," or words

to that effect. Over one fourth of the Justices of the Peace, 27.2% gave

this response. It seems highly unlikely that the courts' civil jurisdiction
played a prominent role in this evaluation, since the average caseload in

this area was so small under the Justice of the Peace system. It must there-
fore be concluded that the Justices of the Peace based their answers upon a
philosophical reason relating either to the kinds of people selected for
service or to the mode of recruitment, i.e., appointment rather than popular
election. This seems clear when responses to another item are examined.

The judges were asked why, in their opinion, the legislature had reformed

the court structure. Surprisingly, 52.4% of the Justices of the Peace in-
dicated that the prime reason was that the assembly had yielded to bar
association pressure. Another 26.7% gave responses relating to the general
improvement of the judicial system. The Justices of the Peace seem remarkably
cynical about the reform, and much of the data heretofor presented corroborates
their negative attitude. In terms of the formal selection process, the types
of people chosen to hold office, representation in the courtroom, and the
general outcome of the decisions, the Justices of the Peace are well grounded
in maintaining that the basic reason for the reform was to support the pro-
fessional interests of the bar. Conversely, the Magistrates favor the new
system by an overwhelming margin, 80.9%. Their reasons are as one might
expect but tend to reflect some of the Justices of the Peace negativism. For

example, the Magistrates favor the change because of the increased level of



74

professionalism to be found in the inferior courts (35.1%) and because it
will result in a higher quality of justice (45.7%). This latter factor was
ascribed the major role in the legislature's action, 88.9% saying that the
assembly merely wanted to improve justice in Iowa. Most also feel optimistic
about the chances of the reform proving adequate to the goal, 80.9% indicated
that they anticipated a generally elevated judicial system to result from

the legislation.

The advantages of testing the validity of alternative recruitment
assumptions during the immediate period of transition are underscored by
the contrasts summarized in the empirical findings of this investigation.
Replication in time series for a longer period will, of course, be necessary
before assessment of the long term effects of such systemic changes can be
made.

On the basis of the initial survey, several tentative conclusions may
be drawn about the actual effects of contemporary judicial reform. Effects
which may differ markedly from those anticipated by the protagonists of
such reforms. This preliminary evidence supports the assumption which pre-
dicted that the systemic change would increase the number and percentage of
lawyers. But it did not support the concomitant assumption that professional-
ization ipso facto would result in a quantum Teap in the quality of the new
personnel. If this difference is substantiated on the basis of long term
assessment of the impact of the new magistrates system, it may further
clarify several important issues relating to the social role of legal pro-
fessionals. Such a finding would be particularly relevant to the question
whether lawyers in politics may represent a deviant behavioral segment of
a profession, a segment characterized by lower professional standards and

attainments than those Tawyers totally committed to the goals of the profession

itself.



Appendix I

SMALL CLAIMS DOCKET MAINTAINED BY THE
CLERK AFTER JUNE 30, 1974
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DISPOSED OF

BY CLERK AND PENDING
DISTRICT DOCKETED JUCIAIAL OFFICERS 12/31/73
1 6,396 2,845 3,551

2 5,185 2,685 2,500

3 3,976 2y90e 1,054

4 2,471 1,241 1,230

5 5,163 2,730 2,433

6 3,362 2,379 983

7 2,776 2,194 582

8 2,988 2,126 863
STATEWIDE 32,317 19,121 13,196



APPENDIX II
(e) SMALL CLAIMS

ACTIVITY OF ASSOCIATE JUDGES AFTER JUNE 30, 1973

ASSIGNED BUT NOT

DISPOSED OF BY DISPOSED OF

DISTRICT JUDGES ASSIGNED BY CLERK TRIAL TO COURT  WITHOUT TRIAL 12/31/73

1 B 3,276 356 19 ‘ 2,201

s 2 592 21 379 192

3 s 1,196 14 878 304

4 2 61 - 61 -

5 4 3,425 630 1,004 1,791

6 3 1,860 160 968 i

4 5 1,215 441 309 465

8 2 190 21 169 4
STATEWIDE 25 11,815 1,643 4,487 5,685

9.






