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BACKMAN SHEET METAL, 

Employer, 

and 
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C0t1PENSATION GROUP, 
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Defendants,. 
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INTRO1DUCTION 

FILE NO. 6 88 256 

R E V I E W -

R E O P E N I N G 

MAY 2 51988 

IOWA INDUSTRIAL COMMISS'IONER 

Stuart G. Hall, the claimant, filed a review-reopening 
petition on May 28, 1986. Defendants are Backman Sheet Metal, 
employer, and Iowa Contractors' Workers Compensation Group, 
insurance carrier. The petition seeks additional benefits under 
the Iowa Workers' Compen.sation Act as a result of an injury on 
November 5, 1981. The case was heard and submitted at Des 
Moines, Iowa on February 15, 1988, before the undersi~ned. 

Claimant, in a previous review-reopening hearing on November 
20, 1984, resulting in the decision filed February 25, 1985, was 
awarded benefits based on a 32 percent permanent partial disability 
to his right hand and the entitlement to certain future medical 
benefits. The record in this February 15, 1988 hearing consists 
ot tne testimony of claimant and exhibits numbered l through 12 
with the first four being introduced by claimant and the remaining 
eight being introduce~ by defendants. Official notice is tak~n 
of prior proceedings in this case. • 

ISSUES 

The issues to be considered are: 

1. hhether or not claimant has proved a changed condition 
to support review-reopening • 

. 

2. Whether or not claimant is entitled to healing period 
benetits from February 15, 1985 to July 15, 1985. 
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FACTS PRESENTED 

A deputy commissioner concluded from the hearing on November 
20, 1984, that: 

Claimant has established that his disability 
is causally connected to his November 5, 1981 
injury and is an occupational disease under chapter 
85A. 

Claimant is entitled to permanent partial 
aisability benefits equal to thirty-two percent 
(32%) of the right hand •.•. 

Claimant is entitled to further medical 
treatment including surgical excision and resuture 
of his carpal tunnel decompression scar under the 
direction of Dr. Anthony Ivan Pakiam. 

• • • 

The 6eputy, based upon the above conclusions of law, ordered: 

• • • 

Defendants provide claimant care under the 
direction and control of Dr. Pakiam to the extent 
necessary to secure the recommended surgical 
excision and resuture of his carpal tunnel decompression 
scar and prescribed follow-up procedures. 
[Emphasis supplied] 

Defe·ndants pay accrued amounts in a lump sum. 
• • • 

Claimant's hand was treated pursuant to the deputy commissioner's 
order. Claimant's treatment was described by A. Ivan Pakiam, M.D., 
as conservative treatment and that for a time a TENS unit was 
applied. Claimant testitied that the TENS unit was applied to · 
his right arm and wrist and the TENS unit restricted the use of 
his right arm so that claimant was unable to carry out ordinary 
functions when the arm was involved. or. Pakiam, a reconstructive 
a~ri plastic surgeon, performed a second surgery on the claimant's 
right hand on July 16, 1985. 

The claimant never returned to his regular employment as a 
sheet metal worker, nor did he work at all between February 25, 
l9b5 and July 15, 1985. The claimant was paid healing period 
benetits atter the surgery but was not compensated from February 
25, 1985 to July 15, 1985. Dr. Pakiam indicated that claimant 
"should be off work" from February 25, 1985 to July 15, 1985 and 
the_parties stipulate6 the healing period to be as Dr. Pakiam 
advised. 
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Claimant introduced evidence that impairment had been 
reduced ia his right hand since the second surgical operation. 

APPLICABLE LAW 

The governing statute in review-reopening proceedings is 
Iowa Coae section 86.14(2) which reads: 

In a proceeding to reopen an award for payments or 
agreement for settlement as provided by section 86.13, 
inquiry shall be into whether or not the condition 
of the ern.ployee warrants an end to, diminishment 
of, or increase of compensation so awarded or 
agreea upon. 

The operative burden on the petitioning party in a review
reopening proceeding is to show there has been a change in 
condition in the em~loyee's condition subsequent to the time of 
the former award setting adju6ication. Henderson v. Iles, 250 
Iowa 787, 96 N.W.2d 321 (1959). Stice v. Consolidated Ind. 
Coal Co., 228 Iowa 1031, 291 N.W. 452 (1940); Lawyer & Higgs, 
Iowa Workers' Compensation - Law and Practice, section. 20-2. 

The Supreme Court of Iowa has held that in review-reop ening 
cases if a claimant is fully aware of compensable injuries at 
the time of a prior settlement or award and fails to assert 
these inJuries, he cannot for the first time on a review-reopening 
proceeding claim additional benefits. But, '' ••• if a claimant 
does not know of other employment connected injuries or disability 
at time ot any p,r ior agr ,eement oz( aaJ udica tion, he is · not 
orainarily barred from later asserting it as a basis for additional 
benefits." Gosek v. Garmer & Stiles Comp,any, 158 N.W.2d 731, 
733 (Iowa 1968). · 

Healing period is provided for and defined in Iowa Code 
section 85.34(1)(1981): 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37 [compensation schedule], 
beginning on the date of the injury, and until he 
has returnee to work or competent medical evidence 
indicates that recuperation from said injury has 
been accomplished, whichever comes first. 

A healing period may terminate and later begin again. 
Riesselman v. Carroll Health Center, III Iowa Inaustrial Co~llnis-
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sioner Report 209, 210 (1982); Teel v. McCord, 394 N.W.2d 405, 
4 0 6 { I ow a 19 8 6 ) • 

In the situation where there is an overpayment of benefits, 
creait is allowed for the overpayment. Wilson Food Core. v. 
Cherry, 315 N.W.2d 756 (Iowa 1982). 

ANALYS,IS 

Exhibit 12 is a letter written by Dr. Pakiam indicating the 
claimant's present disability to his right hand had decreased. 
Claimant objected to the introduction of defendants' exhibit 12 
during the hearing on the basis that credit had been not raised 
before as an issue. The objection was taken under advisement 
aur1ng the hearing and is now overruled. Exhibit 12 is admitted 
as being relevant to the case as showing a change of condition. 
Detendants next moved to amend their answer to raise the question 
of credit, which was also then taken under advisement. The 
motion to amend is overruled since credit is taken into consideration 
under the present issues. Wilson, at 757 and 758. ~ 

A change of condition must be shown to maintain a review-reopening 
proceeding. If the action for review-reopening is appropriate, 
then an additional award for healing period benefits and credit 
tor overpayment may be considered. 

Claimant has proven by a preponderance of the evidence that 
there is a change in his condition. Claimant has shown Dr. Pakia m's 
request that he be "off-work" from 11 ••• February 25th, 1985, and 
up to the surg 1ery on July 15th, 1985, .•• 111 (Claimant's Exhibit 1). 
Further, evidence was introduced by claimant showing surgery on 
nis hand and that there has been a decrease in claimant's 
functional impairment since the prior determination that claimant 
haa functional disability in bis right hand of 32 percent. 

Claimant testified he can now clench his right fist and that 
his right hand is better to the extent that he can grip objects 
ana manipulate his Eight hand in performing work although there 
are limitations on the functioning of the hand. 

Defendants introduced, as exhibit 12, a letter of Dr. Pakiam 
written after he had performed surgery on claimant's hand on 
July 16, 1985. The letter, dated September 25, 1987, state d: 

I have worked out the partial permanent disability 
to Mr. Hall's hand to be 20% according to the 
Guides to the Evaluation of Permanent Impairment 
publishea by the A.M.A., 2nd Edition. 

Although Dr. Pakiam opined claimant had permanent dis a bili ty 
to the hand of 20 percent, it is c,lear th ,a t he was us ing the AMA 
Gu16es ana was spe aking of permanent impairme nt. The perma n e n t 
partial disability o f claimant' s h a nd i s al s o 2 0 per cent . 



.. 
HALL V. BACKMAN S,HEET METAL 
Page 5 

As stated earlier claimant had the burden of proving a 
change in condition before he is entitled to a review-reopening. 
Once claimant has established a change in condition has occurred, 
he has the burden of proving his present disability. The report 
of Dr. Pakiam (Ex. 12) is the only evidence which was presented 
which establishes claimant's present impairment or disability. 

Claimant has met his burden in proving entitlement to 
healing period benefits for the period between February 15, 1985 
and July 15, 1985. Claimant's evidence stands undisputed that 
Dr. Pakiam released him from work for this period. However, it 
is also un6isput~d that defendants have overpaid claimant's 
permanent partial disability benefits in that claimant's permanent 
partial disability is less than was anticipated by the prior 
decision. 

Claimant's argument that the issue of credit for overpayment 
was not raised prior to the hearing is without merit. Claimant's -
petition for review-reopening automatically raised the issue of 
claimant's present disability and, therefore, the issue that an 
overpayment may have occurred. 

FINDINGS OF FAC'Il 

Finding 1. Claimant met his burden of proof for a review
reopening proceeding by showing changed condition. 

Finding 2. A prior decision directed that claimant should 
have further medical tre,atment· and that permanent par_tial 
disability was then 32 percent for his right hand. 

Finding 3. Claimant received medical treatment for his 
right hand lncluding a second surgical operation from his 
treating a ,octor. 

Finding 4. Claimant's treating doctor prescribed that he 
~ot work after February 25, 1985, until surgery was performed on 
July 15, 1985. 

Finding 5. Claimant did not work from February 25, 1985 to 
July 15, 1985. 

Finding 6. Claimant's present permanent partial disability 
to his right hand is 20 percent. 

Finding 7. Defendants have overpaid claimant 22.8 weeks of 
permanent partial disability benefits. 

Finding 8. Healing period· benefits should be allowed from 
February 25, 1985 to July 15, 1985 which is 21.143 weeks. 
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Finding 9. The stipulated rate of compensation is $334.47 
per week. 

CONCLUSIONS OF LAW 

A. Claimant has met his burden of proving he is entitled to 
healing period benefits from February 25, 1985 to July 15, 1985, 
or a total of 21.143 weeks at $334.47 per week. 

B. Defendants are entitled to a credit for overpayment of 
claimant's permanent partial disability of 22.8 weeks. 

C. Defendants' credit exceeds claimant's entitlement to 
healing period by 1.657 weeks. 

THEREFORE, IT IS ORDERED,: 

1. Claimant shall take nothing from these proceedings. 

2. Each party shall pay their own costs. Defendants shall 
pay the costs of the court reporter. 

Signed and filed this d.z&aay of May, 1988. 

Copies To: 

~r. Arthur C. Hedberg, Jr. 
Attorney at Law 
840 Fitth Avenue 
Des Moines, Iowa 50309-1398 

filir. John A. Templer, Jr. 
Ms. Ann M. Ver Beul 
Attorneys at Law 
3737 Woodland, Suite 437 
West Des Moines, Iowa 50265 

G-. WOODWARD . .. 
DEPUTY INDUSTRIAL C'OMMIS,SI 10NER 
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-

Claimant had a serious congenital back defect and one prior 
work related injury. Claimant was awarded an additional five 
percent of industrial disability due to surgery from this injury. 
Claimant had already been paid five point four percent by 
defendants. Claimant did ptove, but only by the thinnest 
margin, that the surgery was caused by the injury rather than 
his congenital back condition. 
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INTRODUCTION 

This is a proceeding in arbitration brouvht by ~ichael 
Harmon, claiman~~against Control Services, Inc., employer, and 
Bituminous Insurance Co., insurance carrier, defendants, for 
benefits as a result of an injury that occurred on February 25, 
1986. A hearing was held in Council Bluffs, Iowa on July 13, 
1987 and the case was fully submitted at the close of the 
hearing. The record consists of Joint exhibits one through 27, 
the testimony of Michael Harmon {claimant) and John Earl Jones 
(employer's manager). Defendants provided a copy of the transcript . 
for the industrial commissioner's file. ~oth attorneys submitted 
excellent briefs. 

STIPULATIONS 

The parties stipulated to the following matters~ 

That an employer-employee relationship existed between 
claimant and employer at the time of the injury. 

That claimant sustained an injury on February 25, 1986 which 
acose out of and in the course of employment with employer. 

That the injur~ is the cause oE temporac~ disability during 
a period of recovery and claimant is entitled to temporary 
disability benefits from February 26, 1986 to July 11, 1986. 

That the type of permanent disability, if the injury is 
found to be a cause of permanent disability, 1s industrial 

• 
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disability to the body as a whole. 

That the commencement date for permanent partial disability 
benefits, in the event such benefits are awarded, is July 11, 
1986. 

That the rate of compensation, in the event of an award of 
weekly benefits, is $350.62 per week. 

That the fees charged for medical services or supplies are 
fair and reasonable and defendants are not offering contrary 
,evidence. 

That the medical servic~s and supplies were necessary and 
reasonable medical tre,at1ner1t and defendants are not offering 
contrarJ e~idence. 

. 
That defendants claim no credit under Iowa Code Section 85.38(2) 

Eoc pce~ious payment of benefits under an employee nonoccupational 
group pl ,an. 

That defendants are entitled to a credit foe workers' 
compensation permanent partial disability benefits paid to 
claimant prior to hearing for 26 and 1/7 weeks at the rate of 
$350.62 per week. 

That there are no bifurcated claims. 

That the amount of claimant's costs for Dr. Margules' 
depostion and testimony is $200.00 and that the court reporter 
fee of Rex Blair and Associates to report and transcribe his 
testimony is $129.00. 

ISSUES 

The parties submitted the following issues for determination 
at the time of the hearing. 

Whether the injury was the cause of any permanernt disability. 

Whether clai,uant is e,1titled to per!nanent 1.1artial disability 
be n e f i t s ,J. s i n,1 1J ~, t c la l :i i s ab i l i t " , 

J. 

W'1~tl1er claimant is entitled to me,dical benefits t.ind'9r I,Jw,;. 
C,)::le section 85.27, more sp,e,cificall.t, wheth:er clairnant's 
surgery ~as caused by the work injury or whether it was caused 
oy his preexisting eongenital back condition. 

SUMMARY OF THE EVIDENCE 

Claimant was 36 years old at the time of the injury and 37 
years old at the time of the hearing. He is single and has no 
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dependents. He graduated from high school, attended junior 
college approximately one year and took college cocrespondance 
courses after that for several months. He took general subjects 
and r~ceived C and D grades. He was in the army for three years 
where he completed basic training, advanced individual training 
and military police training. After that he cut trees, clerked 
in 7-11 stores and installed drywall. He has also lugged beef 
for a packing house and performed outdoor constuction work as a 
laborer and has laid concrete blocks. Claimant entered the 
sheet metal trade and attended evening classes for four years as 
an a9prentice before he became fully qualified as a sheet metal 
worker. Sheet metal work requires heaYy lifting and due to back 
problems, claimant learned to be an air balancer, balancing the 
flow of heating an,d air conditioning. ·Air bal 1ancing is not 
heavy work. Claimant said 50 percent of it is paperwork (Transcript 
page 22). Air balancing does require climbing iadders and being 
able to bend and twist and stoop and to work in very awkward 
bodili positions in high places in the upper portions of a room. 
Balancing is a separate specialty within the sheet metal trade. 
At the same time, since sheet metal work is seasonal, claimant 
also purchased a truck and drove as an over the road trucker. 
This business eventually failed. Claimant also studied a year 
and recei~ed a certificate in advanced heating and air conditioning 
(Exhibit 27, pages 1-25). 

Prior to this injury, claimant was previously inj ured on 
Septe~bec 26, 1978 while doing heavy sheet metal work for 
another employer. At that time, he was installing fabricated 
metal and insulated panels at the power plant in Council Bluffs. 
His back simply gave out due to the positioa he was working in 
on that job. Claimant was treated by Cemal M. Adli, M.D., and 
Maurice P. Margules, M.D. As a result of that injury claimant 
W5S off work about two weeks and received 75 weeks of permanent 
partial disability benefits pursuant to a compromise settlement. 
Claimant was treated conservatively for this injury and received 
no surgery. Claimant testified that Dr. Margules returned him 
to work and simply told him to use his own discretion about the 
type of .a.ctivities that he eog,aged in. Claim,ant admitte,i that 
he ha1 (2 pct~t=!;(isting ~·)t1'•J~f1i_,l a l b 1 ack c:::<)11c]1ti ,on prior to that 
injury (Ex. 27, pp. 32-37). Cl a imant also sa i 1 tha t fo ll owing 
that injury hl~ hafi a li 'i: tl~ tigt1tness an(i d i scomfort in h i s 
lower back and a little bit of numbness in his leg (Ex. 27, p. 40 ) . 

Dr. Adli reported that he saw claimant at the emerg ency room 
at Jennie Edmundson Hospital on September 27, 1 978 for pa i n in 
his low back and down into his left foot. He reported that 
claimant told him that approximately five days before this his 
back went out while bending over and pulling panels up into 
position. His back became worse and he could not work. X-rays 
disclosed a spondylolisthesis at L-5 (1st degr e e). Claimant was 
treated conservatively and returned to wock a week l a t e r. Dr. Ad li 
reported again on December 6, 1978 that claimant continued t o 
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have problems off and on when he lifts or bends. The doctor 
added that this was the first time claimant had reported symptoms 
from his --.c..o-ngent-ial defect . but he predict~tl claimant would 
continue to -hav·e- problems, -with his back. Dr. Adli noted that 
claimant was a sheet metal worker and advised him that he should 
probably change his occupation (Ex. 17). 

Claimant then saw Dr. Margules on March 28, 1979. Dr. 
Margules said the injury x-rays on September 26, 1978 disclosed 
spondylolysis of L-5 and very minimal spondylolisthesis of L-5 
over S-1. A myelogram was performed on April 2, 1979. It 
disclosed spondylolysis of L-5 and very minimal spondylolisthesis 
of L-5 over S-1. Dr. Margules stated that these were preexisting 
congenital conditions of the lumbar spine aggravated by the 
injury of September 26, 1978. Dr. Margules wrote a letter on 
March 12, 1979 and another letter on March 21, 1979 in which he 
recommended that cl a i1nafl t d·i scon tin ue his pc e sent occupat.).on, 
seeK employment of a sedentary nature and that he -shouid seek 
retraining through the vocational rehabilitation facilities of 
the state of Iov1a. On July 27, 1979, Dr' . Margules wrote "It is 
o~r opinion that as a result of the inJuries sustained on 
September 26, 1978 Mr. Harmon has a partial permanent physical 
disability which is rated at 10-15% of the body as a whole.n (Ex. 
15) • 

Claimant related that he had some back problems in 1983 and 
again in 1984 when he was driving as an over the road trucker. 
He collected workers' compensation benefits on one of these 
incidents but not on the other one. 

Claimant admitted that he had some continuing back problems 
on August 16, 1984 when he saw R. Schuyler Gooding, M.D., 
because be hurt his back working on his truck. His back was 
"snapping" and his legs were giving way. Dr. Gooding reported 
that claimant had cec~cring old back pain with numbness of the 
left leg, and occasional numbness of the right leg. Dr. Gooding 
said "X-rays of the lu~bac spine revealed a first degree LS and 
Sl spondylolisthesis secondary to spondyloysis, a condition of 
the lower back, that is usually congenital in nature, and which 
can becorn,e symptomatic in physically active peopl ,e." (Ex. 14). 

Dr. Gooding recommended no specific treatment other than to 
avoid overstressing ~is lower back. 

The injury under consideration in tnis case occurred on 
February 25, 1986 when claimant fell approximately eight feet 
from a ladder and landed on his back on the concrete floor while 
working for this employer at the dog track in Council Bluffs. 
Claimant was balancing air at tne time of the injury. Claimant 
s .. 3id that he neve .r returned to i1ea\J'y sheet met,al work after his 
first injury at the power plant on Sept~mbe~ 26, 1978 (Tran. pp. 27 
& 28). Claimant fur~her testified that the instant injury was 
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worse than anything else that had e~er happened before. It 
caused excruciating pain in his lower back, down into his legs 
and up into his neck. He reported this injury to employer. 
Employer indicated that he could see the doctor he had seen 
before so claimant recontacted Dr. Margules. The pain became 
worse. Claimant testified that he c ,an- take pain but that he 
could not take this pain. Claimant was admitted to Jennie 
Edmundson Hospital again and Dr. Margules performed surgery on 
March 17, 1986 (Tran. pp. 30-33). 

The surgery relieved the excruciating pain but claimant said 
that he still has discomfort from the surgery and developed new 
complaints in the right side of his back (Tran. p. 37). Claimant 
returned to work and did office work, computer work and blueprint 
work for five weeks and was then laidoff. Claimant testified 
that he was laidof'f because he had c~~cdir1ed ar1 attorney an,d 
presented a workers' compensation claim (Tran, pp. 38-41). John 
Earl Jones, employer's manager, testified that claimant was 
laidoff because the work was completed (Tran. p. 78). Jones 
also verified that claimant was never called back to work as a 
balancer (Tran. p. 81). Be said that 1t was tacitly agreed 
between he and claimant that if claimant returned to work as a 
balancer it might hurt his back. Jones also testified that 
claimant did not reapply for the job of balancer (Tran. p. 79). 

The medical evidence reveals that claimant was admitted to 
Jennie Edmundson Hospital on February 26, 1986 for pain in the 
lumbar spine and into the left lower extremity after an eight 
foot fall to the concrete floor (Exs. 11, 12, & 13). Dr. 
Margules verified that claimant had not returned to heavy sheet 
metal work after the 1978 injury but had been working as a 
balancer instead which entails less heavy lifting. Dr. Margules 
reported that claimant's back was severely bruised in two places. 
A myelogram produc 1ed no1 evidence of any new abnormality (Ex. 10). 
X-rays also showed that claimant's back condition remained 
unchinged [Ex. 9(1)]. Electromyogram and nerve conduction 
studies were normal [Ex. 9(2)]. On March 2, 1986 claimant was 
discharged with the following diagnosis. 

e' t t\lA L DI J\G;\JOS t S: --------- ~~~-- ---

[Ex. 9 ( 2 ) ] 

Sprain contusion of tne lumbar 
seine due to trauma sustained in 

,I; 

an accidental fall February 25, 
1986. 
Pre-existing spondylolisthe sis of 
LS over Sl, possibly aggrava t ed 
by trauma sustained as in 11. 

Claimant was readmitted on March 16, 1986 (Ex. 8). Dr. 
Macgules p~cEor~ed an excision of the posterior arch of LS and 
disarticulation at the false joints on Ma rch 17, 1986 (Ex. 6). 
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Claimant was discharged on March 24, 1986 (Ex. 5). Dr. Margules 
reported on June 16, 1986~ it was his opinion that at that time 
claimant could return to any schooling activities in order to 
obtain a sedentary type of employment (Ex. 3). Dr. Margules 
finally wrote on June 1,, 1986: 

It was our opinion, at this time, that as the 
result of the injury sustained in the accidental 
fall of February 25, 1986 which aggravated a 
pre-existing condition at the LS level, the patient 
has a partial perrnane,nt physical ,disability wt:iich 
is rated at 10 to 15% of the body as a whole. 

(Ex. 2) 

Dr. Margules,, a neurosurgeon, t 1astifte(~ b,y ,iepostion tha ·t 
claimant suffered two things from the fall of February 25, 1986 
(l) a contusion of his musculature (2) possible change in his 
bony structure at the level of the spondylalisthesis (Ex. 26, p. 16). 
When claimant reported to Dr. Margules that his pain was intolerable, 
Dr. Margules then performed the surgery (Ex. 26, pp. 17 & 18). 

There is an issue in this case as to whether the surgery was 
c~used by th~ fall of February 25, 1986 or whether it was caused 
by claimant's preexisting congenital back condition. Dr. 
Margules testified at one point in his deposition that he felt 
there was a possible change in claimant's bony structures (Ex. 26, 
p. 16) and at another point that claimant had physical anatomical 
change (Ex. 26, p. 19). Yet, in response to defense counsel's 
question as to what objective changes he observed, Dr. Margules 
replied that the x-rays showed no change in the bony structures. 
He added that he proceeded clinically because of the persistant 
complaint of severe pain in the lumbar region and the paresthesia 
in the lower extremities, which is more subjective. He repeated 
that he decided to do the surgery because the patient indicated 
he ha,d a pain which he did not feel he could tolerate (Ex. 26, 
pp. 24 & 25). Dr. Margules added that he also performed the 
surgery to avoid dysfunction of the cauda equina due to mechanical 
trauma. If severe pr~ss ure is applied to t ,he cauda .eq1J ina it 
can cause drastic complications such as bladder, rectal and 
sexual dysfunction (Ex. 26, pp. 26 & 27). 

Ev~n though it appears that Dr. Margules' testimony was 
incons1stant about whether there ~ece or ~ece not obj~ct1ve 
changes in t}1,f:! bony str:uctuces, nevertheless, Dr. Margules 
testified that the fall on February 25, 1986 ~as a material and 
substantial factor in c ,ausi ,ng the a,ggra<.1ation ,of claimant's 
spondylolisthesis and resul ing in his surgery on March 17, 1986 
for resection of the posterior arch at the level of L-5 (Ex. 26, 
PP. la & 19) • 

Claimant had residual pain after the surgery shown by the 



HA~lON V. CONTROL SERVICES, INC 
Page 7 

office notes of July 11, 1986 and September 22, 1986 which Dr. 
Margules said would come and go and probably continue indefinitely. 
Again, Dr. Margules recommended sedentary work (Ex. 26, pp. 20-22). 
The doctor clarified that the ten to 15 percent impairment 
rating that he made on June 19, 1986 was not in addition to the 
earlier rating on July 27, 1979, but rather it was part of the 
same disability (Ex. 26, p. 23). 

There is evidence that the economy had an impact on the 
s11eet metal trade. Claimant testified that union meml)~cs l1ip 
declined from 600 to 300 people (Ex. 27, p. 22). Jones testified 
that employer employed two balancers, instead of three balancers 
at one time after claim,ant fell, and that they d,id not work full 
time. Employer employed five balancers at the time of the 
hearing (Tran. pp. 79 & 80). 

Claimant admitted that after he was laidoff by employer, he 
did not go out and try to find a job (Ex. 27, p. 6 & 7). 
Instead, he drew unemployment compensation from July of 1986 
until the time of his deposition on December 2, 1986 (Ex. 27, p. 8: 
Tran. pp. 61 & 62). Either this is not true or claimant then 
drew unemployment compensation at the same time he was earning 
weekly wages from his UPS job because the record shows that he 
was paid on L~oveJnber 15, 1986, which would mean he stacte,tl t,c) 

work on November 8, 1986 because he was paid weekly [Ex. 25(2}]. 
Claimant was actually working at the time of the deposition. 
Claimant testified that he was earning $10.00 per hour or more 
at the time of the hearing (Tran. p. 44). His current employer 
reported however, that he earns $12.62 per hour [Ex. 25(2)]. 
Defense counsel pointed out a number of other material inconsistancies 
between claimant's testimony at the hearing and the time of his 
earlier deposition which reflect on claimant's credibility (Tran. 
pp. 49-65). Claimant testified that he was earning close to $18.00 
per hour from employer at the time of his injury but on the 
paycheck it shows, $16. 11 per hour. 

At the hearing, claimant testified that he started to work 
for UPS just before Christmas (Tran. p. 42). The UPS record, 
h0wever, indicates that clairna11t sta c t .~~.1 ttJ t.4'0rk on appr o,xi tna t~ l y 
November 8, 1986 [Ex. 25(2)]. ~f t ~r Ch c 1st~as, he was off bu t , 
claimant was r ehi r ,~ ;l 'ot UPS and has continue .. ~ t o wo ck t ha r e as a 
feeder driver, but he does not do any l•Ja,:t incJ or 11ln lo ading . He 
hooks an1 unhooks the trailer from the tractor by mechanical 
means (Tran. p. 43). Driving 3oes present a problem with h is 
neck and the right side of his back from sitting and bouncing in 
the truck. He said that his job is only probationary to see i f 
he can handle it with his back (Tran. p. 45). Also, he could 
get bumped by an employee wi~h more seniority (Tran. pp. 46 & 
4 7) ,. 

Claimant presented a medical bill from Medic a l Anesthe s i a 
Associates in the amount of $525.00 (Ex. 23). There ar e two 
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bills from Dr. Margules. One of them shows that claimant owes 
$'3,170.00 [Ex. 24(1)]. The other one sh.ows tnat cl ,airnant owe ,s 
$20.00 [24(3)]. 

APPLICABLE LAW AND ANALYSIS 

The claimant has the burden of proving by a pceponderance of 
the evidence that the injury of February 25, 1986 is causally 
related to the disability on which he now bas~s his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v,WL. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possfofl-fty is insufficient; a prob,ability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The queiti5n of causal connection is essentially 
within the domain of ekpert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960-)-.---- .. _ .. ___ _ 

- However, expert medical ,evidence mus,t be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in def 1,1 it•~, 1 ptJ sit i.'1e or unequivocal 1 ang uag e. 
Sona ag v-. ~err is .H ,ard_ware, 2 2 0 N. W. 2d 903 ( Io~·,a 19 74) • Howt:!v~r, 
the expert opinion may 6~ accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. F•1rther, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Centra~ Telephone Co., 
261 Iowa 352, 154 N .w·. 2d 128 (19b7). -

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 ;(l956f:-----ff_gthe claiLnant ha ... i a pce,existing condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is er1t i t l ed to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (i962-)- ·;✓- - -

Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexist i ng 
condition. Almquist v. Shenandoah_~urs~~ies, 210 Iowa 72~, 2 54 
N.W. 35 (1934). See also Auxier v. Woodward State Hosp. Sch., 
266 N.W.2d 139 (:Lowa 1978); Gosek v. Garmer and Stiles co-:, "T58 
N.W.2d 731 (I,Jiw~ l968); Barz v. Oler, 257-Iowa so-a;--rTI-N.W.2d 
704 (1965); O1lson v. Goodyear ~,i:r'ltc P. S t or.- ~s, 255 I owa 1112, 125 
N ,.W.21d 251 {1963); •{,eacjtir- ·v·-. i{r·estori.e-T-ic·e-& Rubb ~r Co., 2 53 
Iowa 369, 112 N.W.2d 299 (1961); Zi-egler.-v~-Onitea""States 
Gypsum Co., 252 Iowa 613, 106 N .w. 2d 5:91 CT96'0.). - - ·----

If claimant has an impairment to the body as a whole, an 
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industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
5 9 3 , 2 5 8 N • ~i. 8 9 9 , 9 0 2 ( 1 '9 3 5 ) as f o 11 o ws : ,r I t i s therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
2 s1 , 2 s, rrg=6 3 ) . 

Claimant did-~~ove that the fall of February 25, 1986 was 
the cause of permanent disability. The letter of or. Margules 
dated July 19, 1986 stated that the accidental fall of February 
25, 1986 aggravated a preexisting condition at the L-5 level and 
that claimant had a permanent partial physical disabil1lty which 
he rated at ten to 15 percent of the body as a whole (Ex. 2). 
!c1 l1i~ (]ep,)stition Dr. Margul-es said that the injury was a 
materi~l and substantial contributing factor to the surgery 
which he performed on March 17, 1986 (Ex. 26, pp. 18 & 19). 

Claimant did prove a slight increase in his industrial 
disability due to the injury of February 25, 1986. It is true 
that the permanent functional impairment ratings after both 
injuries, September 26, 1978 and February 25, 1986, were the 
same, ten to 15 percent, and that these ratings were made my the 
same doctor. It is also true that after both inJuries it was 
recommended that claimant perform sedentary work. Therefore, 
defendants argue that there is no change after the second injury 
that was not already present after the first injury. There are 
some distinctions or differences that increase claimant's 
industrial disability as distinguished from his permanent 
functional impairment. 

In the first injury, there was only a strain. In the second 
injury, thera was se~ere trauma from an eight foot fall that 
ca·used two large contusions to clai~nant' s back. The first 
injury, a strain, was treated only with conservative measures 
and claimant recovered. The second injury, a traumatic accident, 
required major back surgery. 

On one hand, it could be ~rgued that claimant may be better 
off after the surgery than before the surgery because his 
lifelong congenital defects which were a threat to his earning 
c~pacity ace corrected. On the other hand, claimant returned to 
the competitive labor market with not only a history of back 
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injury but also a major back surgical procedure. Workecs in 
this catagory, including claimant, find that physical and manual 
labor tyoe of Jobs are foreclosed to them. Michael v. Harrison _ 
Co_unt~, thirty-fourth B1enn1al Report of the ~ndustrfal c'Offi1!1fssioner 
218, 20 (Appeal Decision 1979). Althougl1 claimant had p,rev1ously 
adandoned heavy sheet metal work, he was still able to perform 
the job of air balancer, which was not heavy work but, nevertheless, 
req,uired a fair amount of agility. Jones testified that both he 
and claimant agreed that claimant might get hurt if he tried to 
perform the balancing job again. Therefore, the balancing job 
seems to be foreclosed to claimant since the fall of February 
25, 1986 and the resulting surgery. 

Also, agency expertise includes the knowledge that many 
employers prefer to hire job applicants without a previous 
history of back surgecy for any kind of worK, even light work, 
if it 1night predispose a back i_njury, 

Claimant could possibly be a balancer againz but it is not 
likely that he would be hired with this surgical history and it 
probably would not b1e wise for him to endeavor to try it. 
Claimant testified that although balancing is not heavy work, it 
is done at ceiling heights on ladders with much twisting, 
bending and getting into awkward positions. Dr. Margules 
testified that if claimant were to bend, lift or crawl it would 
be a recipe for a catastrophe and further recurrence of his 
problems (Ex. 26, p. 22). 

Depsite Dr. Margules' admonition to do sedentary work after 
the injury of September 25, 1978, claimant did demonstrate that 
he could perform the job of balancing air. However, whether his 
fall on February 25, 1986 was due to his congenital back condition 
or was simply a slip and fall for some other reason is not known. 
Claimant did not know for sure how he happened to fall. I n any 
event, it seems clear that claimant is now foreclosed fcom the 
job of air balancing since the injury of February 25, 1986 and 
his resulting surgery. 

Claimant sought no employment at all from July of 1986 until 
approximately November 8, 1986. During that period he received 
unemployment compensation benefits. Therefore, it does not 
appear that claimant was highly motivated to work at least 
during that four month period of time. 

The job of driving a truck over the road, ev e n though it 
involved sitting, is not g e nerally considered to be sedenta r y 
employment, in workers' compensation jargon, b ec ause o f t he 
extreme ant:>ur1t (JE j a L·r.: i ng t0 the body whil e ,'lriving tru,cks for 
long perio,:is of tiine as well as c ,ertai n llu t l ~ s nor mally re q,u i r ed 
of the drivers, such ~scrawling in and out of the v e hicles . 

Therefoce, claimant can do work tha t is not str i ctly sede n tary . 

- .. 
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He also drove trucks over the road in between these two inJuries, 
in 1983 and 1984, when he was admonished to do only sedentary 
work. He testified that he had back complaints in 1983 and 1984 
but there was no evidence that he was forced to quit driving due 
to his back condition. He tes.tified that his current job of 
driving a truck over the road does cause discomfort and pain but 
he has been able tcr perform the job. 

The difference in the hourly rate between a sheet metal 
worker and the over the road truck driving job for UPS is not a 
true indication of clailnant s loss of earning capacity. Claimant 
testified that sheet metal work is seasonal and also subject to 
economic fluctuations. The driving job for UPS is a 40 hour a 
week job plus anywhere from two to seven hours o~ertime per week 
[Ex. 25(3)]. It is entirely possible that claimani could earn 
more income on an annual basis in i1is present job as a driver 
than as a sheet metal worker or air balancer. Therefore, 
primarily based upon the element of major back surgery following 
a traumatic fall, it is determined that certain employments are 
foreclosed to claimant resulting in an additional industrial 
disability of five percent over and above the 15 cercent that 

- .L 

claimant was already paid for the prior injury of September 26, 
1978. Claimant is young enough that he can develop new job 
!3i"i,1s. H'2 l1as demonstrated fco,n his past e,nploy~nents an<l 
~,iu~ational e .ffc)cts. i:l1at he is bright and can learn to do \/ery 
tecl1nical ty,pes of work. Claiman 't has, al.r~aJy beet1 paid five 
point four pe~cent industrial disability by employer prior to 
the hearing. Therefore, claimant's award of incre~sed ind~stc1al 
d1.sability of five percent does not re·sult in any additional 
payments by employer. 

Claimant was entitled to see Dr. Margules. Both claimant 
and employer testified that he was told that he could see Dr. 
Margules. 

Whether claimant is entitled to recover for the expenses of 
the surgery depends upon whether the surgey was caused by the 
fall at work or whether is was caused by claimant's congenital 
back condition. An examination of claimant's rnyelogram, x-rays, 
E•IG dnd r1e rve conduct ion studies did not show any abnormal 
findings or any change after the injury of Februacy 25, 1986 
that "'~re clii:.Eecent from the fin-dings after the earlier injury 
on Septemoec 26, 1978 [Exs. 5, 7, 8, 9(1), 9(2), 10 and 11(1)]. 

Dr. Margules' t~·stirnony was equivocal. H:_ sa 1.1 t~~r~ 1.li~r.~ 
po-sstc)l': c:r1d.n'J~s in the oony structures (Ex. 26, p. 16). He 
said there was physical anatomical change (Ex. 25, p. 19). When 
.... on 'fr('Jnte,j by defendants' counsel on cross examination anc:I asked 
for objective evidence of changes, he admitted that the x-rays 
showed no change 1n the bony struct~res, but he performed the 
surgery primarily because of claimant's pecsistant complaints of 
intolerable pain, which was a subjective standard (Ex. 26, pp. 24 
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& 25) • 

The turning point on this decision however, is that Dr. . ~ 

Margules did answer the question of whether the fall caused th~ 
surgery iA the affirmative (Ex. 26, pp. 18 & 19). It is clear 
that Dr. Margules intends to say there was a causal connection 
even though his factual basis for it is either equivocal or 
certainly not clearly explained. Dr. Margules' testimony was 
not controverted, contradicted or rebutted by any other professional 
medical pr ,actiti,oner. Ther ,efore, even. tho 1.1c3,1 i1ls opinion is not 
very satisfying, 1t stands as the only evidence of causal 
connection and he says that the fall caused the surgery (Ex. 26, 
pp. 18 & 19) • 

Therefore, it is determined that claimant has sustained the 
burden of proof by a preponderance of the evidence that the 
surgery was due to the fall of February 25, 1986. Claimant's 
treating physician, the only physician in this case-, said that 
it was a subs,tant1.al factor. A cause need only be a substantial · 
cause, it need not be the only cause. Musselman v. Central 
Tele,phone Co., 261 Iowa 352., 360, 1S4 N:-W:-2a-f'2,a 132 (1967). 
Claimant, therefoce, is entitled to recover the medical expenses 
for the surgery. 

FINDING OF FA.CT 

WHEREFORE, based upon the evidence presented the following 
finding of fact is made. 

That based upon the traumatic accidental nature of the 
injury, the claimant's fall on February 26, 1986 was the cause 
of five percent additional industrial disability, of the surgery 
performed by Dr. Margules and of the residual effects of the 
major back surgery. 

CONCLUSIONS OF LAW 

WHEREFORE, based upon the evidence presented and the principles 
of law previously discussed the following conclusions of law are 
made •. 

That the injury of February 25, 1986 was a proximate cause 
of permanent di sab il i ty an,j s 11 rge ry. 

That claimant is entitled to an additional five percent of 
perma·nent partial di·3'3.ililtty -13 in,111strial disability. 

T11at claimant is entitlt~l t,) r,~(~cJ,1~r the medical e,cpen,ses of 
Medi(;.31 ~,1t~St,nesia ,Associates and Dr. Margules foe the back 
s ,urgery. 
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ORDER 

THEREFORE, IT IS ORDERED: 

That claimant is entitled to an additional five percent of 
permanent partial disability as industrial disability but that 
claimant has already received more than five percent of industrial 
disability from employer and therefore no further amounts are 
due to claimant. 

That defendants pay to claimant or the provider of services 
five hundred twenty-five dollars ($525.00) for anesthesia and 
three thousand one hundred seventy dollars ($3,170.00) for 
physicians care. 

That since it was necessary to make a finding in favor of 
claimant for the payment ,of his m·edic~l e~penses, clai1nant is 
the prevailing party in this action. Therefore, defendants are 
to pay the costs of thts proceeding pursuant to ni~ision of 
Industrial Services Rule 343-4.33 to include one hundred fifty
dollars ($150.00) fo,r the dep<Js.ition of or. Margules anl:i one 
hundred twenty-nine dollars ($129.00) for court reporter costs 
to Blair and Associates (Tran. p. 7). 

That defendants file claim activity reports pursuant to 
Division of Industrial Services Rule 343-3.1. 

Signed and filed this i!l!1aay of March, 1988. 

Mr. Sheldon Gallner 
~ttorn 1ey at Law 
P·O Box 1588 
Council Bluffs, Iowa 51502 

Mr. Gregory G. Barntsen 
t\.ttorney at Law 
370 Midlands Mall 
PO Box 249 
Council Bluff$, Iowa 51532 

C 
~---- -SQ =w.....-.--i __ _..._. ..... ~ 

WfiLTER R. McMANUS, JR. 
DBPUTY INDUSTRIAL COMMISSIONER 
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File No. 685546 

R B I T R A T I O N 

DECISIO· N 

FILED 
MAR 2 8 1988 

IOWA INDUSTRIAL wr~1,~,j~~ION'ER 

STATEMEN~ OF THE CASE 

This is a proceeding in arbitration brought by Joseph Allen 
Harper, claimant, against Carrier Corporation, employer, and 
Liberty Mutual Insurance Company, insurance carrier, to recover 
benefits under the Iowa Workers' Compensation Act as a result of 
an injury sustained October 15, 1981. This matter came on for 
hearing before the undersigned deputy ind us trial comm·issioner 
January 12, 1988. The record was considered fully submitted at 
the close of the hear 1ng. T·he record in this case consists of 
the testimony of the claimant, and joint exhibits 1 through 12, 
inclusive. 

ISSUES 

Pursuant to the prehearing report and order submitted and 
approved January 12, 1988, the following issues are presented 
for determination: 

· 1. Whether claimant's work injury of October 15, 1981 is 
causally connected t ,o the d isab il i ty on which claimant now bas,e s 
his claim; 

2. The extent of claimant's entitlement, if any, to temporary 
total disability/healing period benefits~ . . 

3. The extent of claimant's entitlement, if any, to permanent 
partial disability benefits stipulated to be an industrial 
disability; and 
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4. The appropriateness of certain medical expenses pursuant 
to Iowa Code section 85.2~ 

It should be noted at the outset that at the time claimant 
filed his original notice and petition, he alleged an injury 
date of October l, 1981 and certain records refer to that date. 
However, the parties have stipulated that claimant sustained his 
injury on or about October 15, 1981. 

FACTS PRESENTED 

Claimant began working for defendant employer in 1979 and, 
prior to sustaining the injury under review, sustained two other 
injuries which affected his back. In June 1979, claimant fell 
after catching his leg between a loading dock and a truck bumper 
twisting his back and right knee. Claimant brought an action 
for benefits (industrial commissioner file number 602160) - whi·ch 
was settled pursuant to Iowa Code section 85.35. On May 5, 
1981, claimant felt a sharp pain in his back while reaching 
inside a compressor to remove a screw. Claimant again brought 
an action (industrial commissioner file number 672305) which, 
according to testimony, was dismissed. 

Claimant sustained an injury arising out of and in the 
course of his employment on October 15, 1981 while installing a 
compressor. Claimant explained that while hoisting the compressor, 
he felt his back tighten "severely" with pain going down his 
left leg which was a sensation claimant did not feel he had 
experienced in any of his previous injuries. Claimant, who was 
being treated as a result of the previous 1nJuries, returned to 
see the doctor and was off work until February 1, 1982. Claimant 
explained he was still experiencing back pain but returned to 
his regular job because he had been told by his physician that 
nothing more could be done for his back. Claimant continued to 
work until his discharge for unsatisfactory job performance on 
August 23, 1982. Claimant testified he was thereafter assigned 
to a series of jobs out of the union hall which usually ended in 
what might be considered a nreduction in force discharge" 
because of his inability to keep up with the work. 

Claimant testified his leg pain was getting worse as time 
progressed and when he asked his family doctor for some medication 
for it, was referred to Scott B. Neff, D.O. After examination 
by Dr. Neff, testing and consultation with other physicians, 
claimant underwent surgical procedures pe~formed by Dr. Neff and 
explained he could not work from February 1985 until his release 
to return to work April 7, 1987 with the permanent restrictions 
of no lifti,ng, pushing or pulling. Claimant explained he began 
working in June 1987 for a former supervisor who agreed to work 
around his medical restrictions and physical limitations by 
providing claimant with an assistant who would do the heavy work. 
Claimant currently earns approximately $19.00 per hour but 



.HARPER V. CARRIER CORPORATION 
Page 3 

asserted the tenuous nature of the employment _since the 1company 
is ~urrently in Chapter 11 bankruptcy. 

Claimant testified he has learned to "live with" his back 
pain although he admitted the pain is not as severe as before 
the surgeries. Claimant explained he has pain and stiffness in 
his hip where bone fragment was removed in one of the surgical 
procedures. Claimant is able to drive, feels he cannot walk 
"too far" becaus 1e of tightening in his hip and must remember t ,o 
stand and sit "properly. 11 Claimant opined he is no,t employable 
within his regular trade as a steamfitter/pipefitter because he 
cannot do the heavy work required and must depend on a helper 
which the employer is not, in the claimant's opinion, generally 
willing to provide. 

Sinesio Misol, M.D., testifying in July of 1982 after 
claimant commenced the action due to the June 1979 1nJury, 
stated he first examined claimant on October 24, 1980 when Dr. Robinow, 
who had been treating claimant, · was no longer available. Dr. Misol . 
saw claimant immediately after his injury on May 5, 1981 and, 
when asked where claimant's pain was coming from at that time, 
stat,ed: 

And that I had answered already when we said a few 
seconds ago that he had no radiation of pain, that 
the pain was 1n the back and in the lumbosacral 
area, so the back, the lumbosacral area, is the 
lower part of the back, so that's where the pain 
was coming from. 

(Joint Exhibit 9, pp. 13-14) 

Dr. Misol, aware of all three incidents (June of 1979, May 
of 1981, and October of 1981) at the time he made the determination 
claimant had a permanent and physical impairment of 10 percent, 
testified: 

Q. And would I be correct in understanding you 
that to some extent that permanent impairment that 
you described for him would be attributed to the 
incidents of May 6th of 1981 and October 29th of 
1981? 

A. I don't think I said that anywhere. Correct me 
if I'm wrong. I, myself, I find myself uRable to 
ascribe a percentage of a physical impairment to 
specific incidents of history. All the best that I 
can do is to talk to a patient, listen to how much 
pain he or she has, examine the spine and the 
nerves, realize that it is not normal when compared 
to normal, and try to give it a figure, but I 
cannot tell you or anybody whether that ten percent 
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comes from February of 1980 or July of 1 81 or from 
before or after that because I cannot do it. 

(Jt. Ex. 9, pp. 28-29) 

Medical records of Scott B. Neff, o.o., show claimant was 
seen February 4, 1985 with complaints of pain in the low back at 
the left posterior superior iliac spine radiating down the left 
leg. A CT scan was ordered which revealed a large herniated 
disc to the left side at LS-Sl and a bulging disc at the L4-LS 
level. Dr. Neff concluded that based on claimant's history, the 
ruptured dis,c was related to the previoms trauma to claimant's 
back although he did not specify at that time the trauma to 
which he was referring. On May 28, 1985, claimant underwent 
extensive discectomy with n~urosoraminotomy after which claimant 
did well for about six weeks until his symptoms in the left leg 
began to recur. Claimant was referred to William Boulden,. M.D., 
for a. secon•d opinion who found claimant to have a "tremendous 
,amount of epidural fibrosis" with "significant foraminal ste,nos.is, 11 

either or both of which could caus.,e claimant's symptoms. Dr. · 
Boulden recommended trigger point injections suggesting claimant 
may have to have further decompression, fusion, and discograms 
at 3-4 and 4-5 to make sure there are no other abnormalities 
with the discs. Claimant thereafter returned to Dr. Neff's care 
and discograms were done October 11, 1985 which were totally 
normal at L3-L4 level and reproduced severe back pain at L4-LS 
level. Dr. Neff, before recommending anterior interbody fusion 
and posterior stabilization, referred claimant to Kent Patrick, 
M.D., fot another opinion. Dr. Patrick concurred with Dr. Neff's 
opinion and claimant subsequently underwent lumbar fusion from 
L4 through the sacrum beca ,use of persist 1ent pain., 

On Novembe,r 7, 1985, D1r. N,eff wrote: "It is my opinion that 
the recommended fusion in his lumbar spine is directly related 
to his work injury of October 1, 1981, and is not a new injury, 
but the continuum from that incident. 11 (Jt. Ex. 1, p. 7) 

Dr. Neff's final opinion was rendered April a, 1987 and 
stated: 

Certainly this is a difficult historical situation, 
and it is my opinion that the fusion which was 
required foe his lumbar spine was directly related 
to his work injury of 1981, and this did not result 
from a totally new inJury, but it continued a 
worsening proces.s which occurred since that injury 
of 1981. Certainly there is no way to know the 
exact date that the disc above the bottom disc 
began to break down, but ~bviously both of these 
discs were subje 1ct t ,o the trauma at the t ,ime of 
injury. When it continued to degenerate or break 
down further, then one was probably ruptured on the 
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very date of the injury. 

• • • • 

It is my opinion that this patient has a 25% 
impairment to the body as a whole as a result of 
this injury and the resultant surgery. 

• • • • 

At this time I believe we should end his healing 
period because the last x-rays that were taken 
showed the bone fusion to be substantially complete • 

•.• Certainly he will never be totally without 
symptoms, and that is the reason for un1mpa1rment 
[sic] rating. 

( J t . Ex • l , pp ,. 1-2 ) 

APPLI ,CABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 1, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient~ a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, exp,ert medical evid 1enc·e must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). The expert opinion 
may be accept 1ed or rejected, in whole or in part, by the trier 
of fact. Id. at 907. Further, the weight to be given to such 
an opinion is for the finder of fact, and that may be affected 
by the completeness of the premise given the expert and other 
surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 867. 
See also Musselman~. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 
128 (1967). 

While a claimant 1s not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
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at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Da\1eneor_t Produce Co., 254 Iowa 130, 115 ·N.W.2d 
812, 815 (1962). 

Iowa Code section 85.34(1) provides that if an employee has 
suffered a personal injury causing permanent partial disability, 
the employer shall pay compensation for a healing period from 
the day of the injury until (1) the employee returns to worki or 
(2) it is medically indicated that significant improvement from 
the injury is not anticipated; or (3) until the employee is 
medically capable of returning to substantially similar employ
ment. 

Iowa Code section 85.34(2) provides that compensation for 
permanent partial disability shall begin at the termination of ~ 
the healing period. Iowa Code section 85.34(2)(u) provides that 
compensation for a nonscheduled or body as a whole injury shall 
be paid in relation to 500 weeks that the disability bears to 
the body as a whole. 

Iowa Code section 85.27 provides, in part: 

The employer, for all injuries compensable under 
this chapter or chapter 85A, shall furnish reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
pediatric, physical rehabilitation, nursing, 
ambulance and hospital services and supplies 
therefor and shall allow reasonably necessary 
transportation expenses incurred for such services. 

ANALYSIS 

The essential question for determination is whether claimant's 
injury of October 15, 1981 is causally connected to the disability 
on which claimant now bases his claim. Certainly, claimant 
presents a difficult historical situation. There is no dispute 
claimant suffered from degenerative disc disease and that he 
injured his back o,ri,ginally in 1979 after which he never was 
completely symptom-free. Claimant asserts, however, that the 
injury of October 15, 1981 caused addition~l permanent impairment 
to that which existed prior. To justify an award of benefits, 
claimant must establish that the injury of October 1981 and not 
the previous injuries, was the proximate of the surgery and 
subsequent additional disability. As stated above, the question 
of causal connection is essentially within the domain of expert 
testimony .. 

Two medical experts have presented opinions in this case. 
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Dr. Misol testified after claimant sustained all three 1nJuries 
but before the discovery of the problems whicti eventually led to 
the surgery. Dr. Misol stated essentially that he is unable to 
determine which inJury caused the rating of a 10 percent permanent 
partial impairment. Dr. Misol began treating claimant in 
approximately December of 1980, after Dr. Robinow was no longer 
available. Medical records of Dr. Robinow have not been sub
mitted into evidence and Dr. Misol's records do not reflect 
claimant had a CT scan which was what assisted Dr. Neff in 
arriving at his ul t ,imate diagnosis of herniated nucleus pulposus 
or ruptured disc at the LS-51 level with a 'bulging disc at the 
L4-5 level, manifestation of internal disc disruption. Dr. Neff 
relates claimant's surgeries to the October 1981 injury although 
he acknowledged there is no way to know the exact date the disc 
began to break down. It must be obvious, however, that even if 
both discs were damaged before the incident of October 1981, 
they were also _subject to the trauma of that date. There is no 
evidence to suggest claimant suffered any further trauma to his 
back after this October 1981 injury and, whereas prior to this 
injury claimant had been capable of returning to work in his 
regular job and capable of performing that job, the same is not 
true after the October 1981 injury. Claimant's testimony is 
uncontrove .rted in that when he returned to work in February 
1982, he simply was not performing the job in the same manner as 
he had done before. Claimant distinguished the previous injuries 
from that which occurred in October 1981 by the amount and 
intensity of pain he had in his back which radiated down his 
left leg. Indeed, it was this radiating pain which precipitated 
the referral to Dr. Neff. It is concluded the opinion of Dr. Neff, 
as the treating physician and as the last physician to see 
claimant when all of the facets of claimant's injury may have 
been made more evident, who appeared to do more testing and who 
had the advantage of hindsight, is entitled to greater weight. 
Therefore, this opinion, coupled with claimant's testimony 
concerning the nature of the October 1981 inJury and the course 
of his physical condition after that injury, allows claimant to 
meet his burden that the injury of October 1981 is causally 
connected to the disability on which he now bases his claim. 

Dr. Misol, in July 1982, rated claimant 10 percent permanently 
partially impaired without distinguishing specifically what 
injury gave rise to this impairment rating. It canno,t, however, 
be the subject of dispute that prior to the injury of October 
1981 claimant had already suffered some permanent impairment. 
Dr. Neff opines claimant has a 25 percent impairment to the body 
as a whole as · a result of the October 1981 injury and the 
resultant surgery. 

Functional disability is ~n element to be considered 1n 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
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and inability to engage in employment for which he is fitted. Olson v. 
Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 
Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of imp,airment to the body as a whole by a medical 
evaluator does not equate to industrial disability. This is so 
as impairment and disability are not synonymous. The degree of 
industrial disability can in fact be much different than the 
degree of impairment because in the first instance reference is 
to loss of earning capacity and in the later to anatomical or 
functional abnormality or loss. Although loss of function is to 
be considered and disability can rarely be found without it, it 
is not so that a degree of industrial disability is proportionally 
related to a degree of impairment of bodily function. 

Factors to be considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
immediately after the inju,ry, a ,nd presently; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; age~ education; motivation; functional 
impairment as a result of the injury; and inability because of 
the injury to engage in employment for which the employee is 
fitted. Loss of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are matters which 
the finder of fact considers collectively in arriving at the 
determination of the degree of industrial disability. 

There are no weighting guidelines that indicate how each of 
the factors are to be considered. There are no guidelines which 
give, for example, age a weighted value of ten percent of the 
total value, education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty percent, etc. 
Neither does a rating of functional impairment d~rectly correlate 
to a degree of industrial disability to the body as a whole. In 
other words, there are no formulae which can be applied and then 
added up to determine the degree of industrial disability. It 
therefore becomes necessary for the deputy to draw upon prior 
experience, general and specialized knowledge to make the 
finding with regard to degree of industrial disability. See 
Christens~n v. Hagen, Inc., (Appeal Decision, March 26, 1985); 
Peterson v. Truck Haven Cafe, Inc., (Appeal Decision, February 
28, 1985). 

Claimant is 41 years old with a high school education and 
appears to be of above a~erage intelligence with a good motivation 
to work. He not only has tra:ning as a plumber/steamfitter but 
has also been trained to work with centrifugal and absorption 
machines, a field claimant decided to enter because of the 
limited number of qualified persons who worked in the field. 
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Claimant, although he may no longer be able to perform the heavy 
type of labor associated with his trade, clearly has not lost 
the knowledge garnered from his years of experience and training 
in these fields. Indeed, claimant's present employer hired 
claimant for that very reason. Claimant is currently employed 
at a rate of pay commensurate to what he was rec ,eiving at the 
time of his injury. Although claimant's stresses the tenuous 
nature of this employment because of the financial situation of 
the company, it is claimant's present status which must be 
evaluated. To consider what may happen to claimant in the 
future is pure speculation and not a proper area of inquiry in 
this proceeding. See Umphress v. Armstrong Rubber Company, 
Appe,al Decision filed August 27, 1987. ("It appears ••• that the 
deputy based his decision in part on what may occur to claimant 
in the future as opposed to his present condition. This is mere 
speculation.") It is not, however, an individual's earnings 
which are necessarily 0 1 f major importance -in the evaluation of 
industrial disability but rather the loss or reduction of an 
individual's earning capacity which must be reviewed. It is 
evident from claimant's testimony, as well as the permanent 
medical restrictions imposed on him, that claimant's capacity to 
earn has been hampered as a result of his injury. Considering 
then all the elements of industrial disability, 1t is determined 
claimant has a permanent partial disability of 25 percent for 
industrial purposes. However, the employer asserts, with which 
the claimant d6es not take issue, claimaat had an industrial 
disability of eight percent at the time of his settlement on the 
injury of June 1979. No disablity attributable to the May 1981 
injury has been shown. Therefore, it is detecmined eight 
percent of claimant's 25 percent disability is attributable to 
his previous injury and defendants are liable in this case for 
permanent partial aisability benefits based upon a 17 percent 
1ndustr1al disability. 

While defendants dispute that the care given by claimant's 
family doctor and Dr. Neff was not authorized, the record 
clear ly establishes defendants denied the compensability of 
claimant's claim. Claimant's original notice and petition for 
benefits was filed March 6, 1985. In the answer filed March 12, 
1985, defendants denied the injury date, how the injury occurred, 
the time disabled, and that claimant sustained any permanent 
partial disability as a result of the injury. It is a well 
established principle of workers• compensation law in Iowa that 
an employer or insurance carrier cannot deny the compensability 
of the claim and at the same time control t ,he medical care. 
Further, defendants cannot take advantage of the benefits of 
surgery while disputing its authorization particularly where 
unauthorized treatment improved the employee's condition and 
ultimately may mitigate the e~ployer's liability. Claimant has 
established the medical care received was reasonable and necessary 
for the treatment of the October 1981 injury. Claimant is, 
therefore, entitled to the medical expenses incurred and foe 



HARPER V. CARRIER CORP,QRATION 
Page 10 

healing period benefits for the stipulated period from February 
4, 1985 through April 7, 1987. 

FINDINGS OF FACT 

Wherefore, based on the all of the evidence presented, the 
following facts are found: 

1. Claimant sustained an injury to his back in June 1979. 

2. As a result of the June 1979 injury, claimant had an 
industrial disability of eight percent. 

3. Claimant sustained an injury in May 1981, to which no 
disability has been attributed. 

4. Claimant sustained an injury to his back which arose out 
of and in the course of his employment October 15, 1981. 

5. Claimant was off work as a result of his injury from 
October 15 until February 1, 1982. 

6. When claimant returned to work, he was unable t 10 perform 
his job with the same degree of efficiency as before the injury. 

7. Claimant was discharged from his employment with defendant 
employer in August 1982 for unsatisfactory job performance. 

a. From August 1982 until February 1985, claimant held a 
series of short term jobs secured through the union hall all of 
which resulted in a "reduction in force discharge." 

9. In early 1985, claimant was referred to Scott D. Neff, 
D.O., by his family doctor for treatment of leg pain radiating 
from the back. 

10. Dr. Neff diagnosed claimant as having a herniated 
nucleus pulposus or ruptured disc at the LS-Sl level with a 
bulging ~isc at the L4~5 level manifestation of internal disc 
disruption. 

11. Claimant underwent discectomy and neuroforaminotomy and 
then a lumbar fusion from L4 through the sacrum because of 
pe,rs1stent pain., 

12. Claimant's surgery was causally connected to his work 
injury of October 15, 1981. 

13. Claimant has a permanent partial impairment as a result 
of the work injury of October 15, 1981. 

14. Claimant was unable to work from February 4, 1985 
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through April 7, 1987 as a result of the reasonable and necessary 
treatment he received for the October 15, 1981 work injury. 

15. Claimant has an industrial disability of 25 percent, 
eight percent of which is attributable to a previous injury. 

CONC'L,US IONS OF LAW 

Wherefore, based on the principles of law previously stated, 
the following conclusions of law are made: 

1. Claimant has established that a portion of the disability on which he 
bases his claim is causally connected to his work injury of 
0€tober 15, 1981. 

2. Claimant has established his entitlement to healing 
period benefits for the period from February 4, 1985 through 
April 7, 1985. 

3. Claimant has established he has an industrial disability 
of 25 percent, eight percent of which is attributable to a 

I e • previous 1nJury. 

4. Claimant has established his entitlement to medical 
expenses under Iowa Code section 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants are to pay unto claimant eighty-five (85) 
weeks of permanent partial disability at the stipulated rate of 
three hundred sixty-four and 15/100 dollars ($364.15) per week 
commenc1ng April 8, 1987. 

That defendants are to pay unto claimant one hundred thirteen 
point two eight six (113.286) weeks of healing period benefits 
at the stipulated rate of three hundred sixty-four and 15/100 
dollars ($364.15) for the period from February 4, 1985 through 
Apr i 1 7 , 19 8 7 • 

That defendants are to pay all disputed medical expenses. 

That defendants shall receive full credit for all disablity 
benefits previously paid. 

That payments which have accrued shall be paid in a lump sum 
together with statutory interest thereon pursuant to Iowa Code 
section 85.30. 

That a claim activity report shall be filed upon payment of 
this award. 
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That costs of this action are assessed against 1defendants 
purusant to Division of Industrial Services Rule 343-4.33. 

Signed and filed this ,,p.&foaay of March, 1988. 

Copies to: 

Mr. David D. Drake 
Attorney at Law 
West Towers Office Complex 
1200 35th Street, Suite 500 
West Des Moines, Iowa 50265 

Mr. w. C. Hoffmann 
Attorney at Law 
1000 Des Moines Building 
Des Moines, Ioa 50309 

• 

DE,BORAH A. DUSIK 
DEPUTY INDUSTRIAL COMMISSIONER 
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A 

File No. 685546 

R B I T R A T I O N 

D E C I S I O N 

Prior to sustaining the injury under review, claimant 
sustained two other injuries (not under review) which affected 
his back. Two medical experts testified in the matter: one 
could not specify which of the three injuries gave rise to the 
10% permanent partial impairment rating; one opined the injury 
under review gave rise to the surgery and 25% permanent partial 
impairment. Based on this last medical opinion, taken in 
conjunction with claimant's testimony that after the other 
injuries he was also able to return to work and after this 
injury he could never perform his job as a plumber/steamfitter 
the same, held claimant met his burden that the injury under 
review was the cause of the disability on which he now based his 
claim. 

1803 

Claimant, 41, high school graduate, of above average in
telligence, with good motivation, who has experience as a 
plumber/steamfitter, and in the area of centrifugal and ab
orption machines, who may no longer be able to perform the heavy 
labor involved in those areas, still had the experience and 
training from his years of wo:k. Claim,ant curr ,en,tly employed in 
the field at a rate of pay commensurate with that which he was 
making at the time of his injury. Claimant's request to consider 



the tenuous nature of the employment (current employer in 
bankruptcy proceedings) rejected based on Umphress. Claimant 
found to have a 25% industrial disability. 

1806 

There was no dispute claimant already suffered some permanent 
disability as a result of previous work injuries. Held 8% of 
the 25% industrial disability from the previous injuries making 
this defendant liable for an industrial disability of 17%. 
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INTRODUCTION 

D E C I S I O N 

This is a hearing in arbitration brought by Harriet Den 
Hartog, executor of the estate of Larry Den Hartog, claimant, 
against Farmers Coop Oil Company, employer, and Farmland Mutual 
Insurance Company, insurance carrier, defendants, for benefits 
as a result of ·an alleged injury t ,hat occured on May 16, 1984. 
A hearing was held on May 20, 1987 at Des Moines, Iowa and the 
case was fully submitted at the close of the hearing. The 
record consists of the testimony of Harriet Den Hartog (claimant), 
William J. Muilenburg (coop man.ager), claimant's exhibits A 
through Z, AA through ZZ, AAA through ZZZ, AAAA, BBBB, •an,d CCCC 
and defendants' exhibits 1 through 13. Both counsel submitted 
outstanding briefs. 

STIPULATIONS 

The parties stipulated to the following matters. 

That an employer-employee relationship existed between 
claimant antl employer at the time of the alleged injury. 

That if it is determinied that claimant sustained an injury 
arising out of and in the course of his employment with employer, 
t~en it is stipulated that the injury was the cause of temporary 
disability and that claimant is entitled to temporary disability 
b~nefits from May 16, 1984 through October 31, 1984. 
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That the type of permanent disability, if the injury is 
found to be a cause of permanent disability, is industrial 
disability to the body as a whole; 

That the commencement date for permanent partial disability 
benefits, in the event such benefits are awarded, is November l, 
19 8 4 • ·-

That the rate of compensation, in the event of an award, is 
$172.35 per week. 

That the providers of medical services wo~ld testify that 
the fees charged were reasonable and defendants are not offering 
contrary evidence. 

That the providers of medical services would testify that 
the treatment was reasonable and necessary for the alleged 
injury and defendants are not offering contrary evidence. 

That the medical expenses are causally related to the injury 
but the causal connection to a work injury remains an issue to 
be de,c id ed in this case. 

That no credits are claimed by defendants under Iowa Code 
Section 85.38(2) for the previous payment of benefits under an 
employee nonoccupational group plan or for workers' compensation 
benefits paid prior to the hearing. 

That the claim for Iowa Code Section 86.13 penalty benefits 
has been bifurcated from these proceedings. 

ISSUES 

The parties presented the following issues for determination 
at the time of the hearing. 

Whether claimant sustained an injury on May 16, 1984 which 
arose out of and in the course of employment with employer. 

Whether the alleged injury is the cause of permanent disability. 

Whether claimant is entitled to weekly compensation for 
permanent disability benefits, and if so, the nijture and extent 
0 1 f benefits • 

• 

Whethec claimant is entitled to medical benefits under Iowa 
Code Section 85.27. 

Whether claimant's injury was caused by his own willful 
intent to injure himself. · 

Whether claimant's injury was caused by his intoxication 

., 
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which did not arise out of and in the course of his employment, 
but was due to the effects of alcohol or another narcotic, 
depressant, stimulent, hallucinog~nic, or hypnotic drug not · 
prescribed by an authorized medical practitioner which was a 
substantial factor in causing the injury. 

That in the event it is determined that claimant sustained 
an injury arising out of and in the course of employment, and in 
the event it is determined that the claim is not barred by 
willful intent to injure or his intoxication, then whether the 
claim of Harriet DeR Hartog, as executor of the estate of Larry 
Den Hartog, is barred by Iowa Code Section 85.31(4) because 
Larry Den Hartog died on September 8, 1985 from unrelated causes 
while this claim was yet unliquidated. 

The issue of peaalty benefits under Iowa Code Section 86.13 
is bifurcated. 

SUMMARY OF THE EVIDENCE 

All of the evidence was examined and considered. The 
following 1s a summary of the pertinent evidence. 

Counsel for the defendants made a very compehensive, yet 
succinct summary of much of the pertinent evidence in this case 
in his post-hearing brief. Therefore, a large portion of his 
s•Jmmary will be used as an overview of the facts of this case. 
His summary will then be supplemented by additional evidence and 
other evidence which is also pertinent to the determination of 
this case. · 

Larry Den Hartog began working for Farmers Coop 
Oil Association on January 4, 1984. Mr. Den Hartog 
had a history of alcohol abuse ~nd during the 
previous six months had twice b@en a patient at 
alcohol treatment centers. When Mr. Den Hartog was 
hired, William J. Muilenburg, the manager of 
Farmer.s C10,,op Oil Association, info1 rmed Mr. Den 
Hartog that any evidence of drinking on the job 
would be grounds f 1or immediate term1natio1 n. 

In late April or early May, Mr. Muilenburg was 
informed by a citizen that Larry Den Hartog .had 
been seen purchasing alcohol at a local establishment. 
When confronted by Mr. Muilenburg with this allegation, 
Larry Den Hartog denied that he had returned to 
drinking. 

In March or April, Farmland Industries announced 
a seminar in Kansas City a~aling with LP gas safety. 
After a discussion with M~. Muilenburg, Larry Den 
Hartog agreed to go to the school in Kansas City. 
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Larry Den Hartog understood the schedule was for 
three days of classes beginning Tuesday morning May 
15 and continuing through Thur~day afternoon~ May 
17. Mr. Den Hartog agreed to drive his own vehicle 
from Orange City to Kansas City on Monday, May 14 
and return from Kansas City either late Thursday, 
May 17 or early Friday, May 18. 

In Kansas City, Farmland Industries has a 
self-contained schooling facility with dormitory 
rooms, dining facilities and auditoriums and 
meeting rooms where seminars are conducted. Larry 
Den Hartog's food and lodging had been prepaid with 
the registration for the seminar. 

Farmers Coop Oil Association's business practice 
is to reimburse an employee's actual out-of-pocket 
expenses for gas and meals en route to and from 
work seminars. 

At approximately 6:00 a.m. on May 14, Larry Den 
Hartog went to the offices of Farmers Coqp Oil 
Association and told Bill Muilenburg's secretary 
that Mr. Muilenburg had authorized an advance of 
$100.00 for travel expenses to Kansas City. The 
secretary complied with the request. Mr. Den 
Hartog then promptly left for Kansas City. 

When Mr. Muilenburg learned of the request, he 
was angry because, 1) employees normally got no 
advance monies and simply received reimbursement 
for amounts actually sent; 2) Larry Den Hartog lied 
when he said the advan~e had been authorized by Mr. 
Muilenburg7 and 3) $100.00 was more than twice the 
amount which was generally needed for gas and food 
on the road during the round trip to and from 
Kansas City. 

Larry Den Hartog arrived in Kansas City late in 
the afternoon of Monday, May 14. Mr. Den Hartog 
was assigned to a double room which he shared with 
another seminar participant. The following morning 
Larry Den Hartog's roommate left for breakfast and 
attendance of the seminar meetings before Lacry Den 
Hartog·was out of bed. 

Larry Oen Hartog did not attend any of the 
seminar sessions which began early Tuesday morning 
May 15. When a representative of the school went 
looking for Larry Den Hartog on Tuesday morning May 
15, Mr. Den Hartog · was not in the room and he had 
taken his belongings with him. 
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Larry Den Hartog never attended any of the 
seminar sessions on May 15, 16 or 17 • 

. 

There is no evidence of the whereabouts of Larry 
Den Hartog from 7:00 a.m. May 15 through 9:00 a.m. 
May 16. 

There is no evidence in this record that Mr. Den 
Hartog was engaged in any activity in furtherance 
of his employer's business from 7:00 a.m. Tuesday, 
May 15 through 9:00 a.m. Wednesday, May 16. When 
Larry Den Hartog was specifically asked if he had 
been doing anything within the scope of his employment, 
he failed to answer (Def. 's Ex. 2, p. 23, Interrogatory 
No. 29). 

At approximately 8:50 a.rn~ on Wednesday, May 16 
Larry Den Hartog was involved in a single-vehicle 
accident at a location approximately 100 miles 
north of Kansas City when Mr. Den Hartog 1 s vehicle 
abruptly left the road and ran into a concrete 
bridge pillar. 

At the time of the accident, his employer and 
his wife both expected that Mr. Den Hartog would 
have been attending classes in Kansas City. 

Mr. Muilenburg testified that if Larry Den 
Hartog had appeared at the offices of Farmers Coop 
Oil Association on Wednesday, May 16 with no 
explanation·of where he had been or why he was not 
attending the seminar, Mr. · Den Hartog would have 
been terminated from his employment • 

. 
Farmers Coop Oil Association never paid Larry 

Den Hartog any wages for May 15 and 16, 1984 since 
there was no evidence Mr. Den Hartog was acting on 
behalf of his employer on those dates. 

As a result of injuries sustained in the motor 
vehicle accident, Larry Den Hartog was hospitalized 
for extensive treatment in Omaha, Sioux City, and 
Orange City. Following his release from the . 
hospital and his release to return to work, Mr. Den 
Hartog never contacted Bill Muilenburg seeking 
re-employment at Farmers Coop Oil Association. 
Rather, Larry Den Hartog took a job with the Sioux 
~aunty Sheriff's Department for wages which exceeded 
th 1e w,ages he had previously been paid a·t Farme,rs 
Oil Association. Larry Den Hartog began work 
November 1, 1984 and worked until June 23, 1985, 
when he was terminated for drinking on the job. In 
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July or August 1984 Mr. Den Hartog was treated for 
alcoholism at the Calvary Rehabiltiation Center 1n 
Phoenix, Arizona. On oc about September 7 or 
September 8, 1985, Mr. Den Hartog died in Phoenix, 
Arizona from causes not related to the injury on 
May 6, 1984. 

. .. 
This ex 1cellent summ.ary is now sup,plemented by the following 

additional and other evidence. 

Harriet Den Hartog, testified that the decedent, Larry Den 
Hartog, hung himself while on work release from the rehabiltation 
center in Phoenix, Arizona at 6:00 a.m. on Sunday, September 8, 
1985. She stated that she had talked to him a week before, and 
that claimant saw her brother in Mesa, Arizona the week before 
his death, and claimant sounded good, he liked his job and 
seemed to be doing well (Exhibit 1, pages 5-B). 

Claimant, while he was living, summarized his own institutional 
treatm 1ent for ,alcoholism at interro,gatory numb.er 12. 

a. Alcoholism 
. b. Onknown 

c. State Hospital 
Cherokee, IA 

Keystone Treament [sic] Center 
1Can ton, SD 

State Hospital 
Cherokee· 

Keystone · Treament [sic] Center 
Cant.on, SD 

Calvary Rehab. Center 
Phoenix, A.r.iz. 

Calvary Rehab. Center 
Pho,enix, Ariz. 

(Ex. 2, p. 8) 

d. 30 days - May, 1966 

30 days - Oct. 1972 

10 days - Jan. 1973 

30 days - July - 1983 

42 days - Oct. 1983 

June 18, 1985, -

An examination of claimant's treatment records do not 
indicate h~ was suicidal. On the contrary, the only time 
suicide was specifically mentioned; Dr. Robert A. Komer, D.O., 
at Cherokee stated on January 5, 1973 "There is no evident 
suicidal rumination." (Ex. 6, p. 14). On another occasion when 
claimant was admitte~ on August 4, 1966, his wife indica ted on 
the Commitment Notes that cl1ail!' a nt was not suicidal (Ex. 5, ·p. 11). 
Other than these two recorded references which indicate that 
claimant was not suicidal, there is no evidence in the record on 
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the subJect of suicide until claimant did in fact hang himself 
on September 8, 1985. 

The hospital treatment records do record a fainting episode 
(Ex. S, pp ,. 5 & 15). T''his, had never happened before and 
claimant was real confused afterwards (Ex. 5, p. 23). This 
happened while claimant was hospitalized at Cherokee on August 
4, 1966. 

When claimant was hospitalized at Keystone on July 21, 1983, 
he indicated on a Medical History that he had had blackouts 
years ago (Ex. 7, p. 5). Claimant suffered another episode of 
loss of consciousness at this institution which was described 
briefly as follows. 

On his fifth day of treatment, the patient again 
admitted to drinking beer which , he stated, 
"another patient bought for me". When confronte·,d 
and threatened with dismissal, the patient suffered 
a Gran Mall seizure in the counselor's office. A 
staff doctor was in. attendence at the time. The 
patient suffered some temporary loss loss of 
memory, but appeared improved within 72 hours. He 
was allowed to remain at Keystone. The patient 
fr:equently spoke of "leaving treatillent 1early 11 • 

{Ex. 7, p. 14) 

Claimant stated a number of times at the treatment facilities 
that his drinking began to be a serious problem after his first 
daughter, Kelly, was born a paraplegic on December 13, 1962 (Ex. 5, 
p. 3; Ex. 7. p. 12). 

Claimant's wife testified that he did not have any money to 
take to school at Kansas City and she had none to give him, so 
he got $100.00 from his employer before he left. When she met 
him at the hospital in Omaha after the accident he st i ll had $86.00 
and some odd change left, which in her opinion was just about 

.... 

what he needed for gas for his car (Ex. 1, pp. 11-16~ Ex. 13, p. 37). 
She testified that Muilenburg told her to keep the $86.00 (Ex. 1, 
p. 38). 

Claimant's wife testified that she tried to talk to her 
husband and find out how the accident happened. · He did not 
remember a~ything after the accident. He did not remember 
whether he attended classes or when he left his room (Ex. 1, pp. 
17-21). She testified that claimant took a lie detector test to 
prove that he was telling the truth when he said h e did not 
cemernber what happended (Ex. 1, p. 23). 

In response to interrogatory number 29, cl a imant gave this 
account of his memory while he was still living. 
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Left Orange City and drove to Kansas City and 
checked in at Seminar site and was given a room. 

b. In route from Orange City to Kansas City and at 
the seminar site. 

c. - Left ,orange City early in the morning of May 
14th and drove throughout the day and reached the 
seminar site late in the afternoon. Went to bed 
about Suppertime. Woke up during the night sometime 
on the night of May 14th and the morning of May 
15th and went to the bathroom. Sometime early in 
the morning of May l th, a roommate invited me to 
go to breakfast but I felt too sick to get up at 
that time. Was involved in a one car accident on 
the 16th of May but have no recollection of same. 

(Ex. 2, p. 23) 

Claimant's wife testified that their daughter told her that 
claimant had a bad headache the morning he left town on Monday, 
May 14, 1984. She further testified ~hat claimant was sick and 
did not feel good on Sunday night before he left town (Ex. l, pp. 
18 & 19). Claimant's wife denied that her husband had returned 
to dr~nking before leaving for Kansas City (Ex. l, pp. 50 & 51). 
She said that she had no idea where her husband was during the 
approximate 24 hour period prior to the accident (Ex. 1, p. 23). 
She further testified that she visited that accident scene 
approximately one and one-half weeks later. It appeared to her 
that his car had left the road gradually (Ex. 1, pp. 21 & 22). 

Claimant's wife was asked if her husband had been drinking 
at the time of the accident and she responded as follows. 

Q. And what did you learn from the highway 
patrolman? 

A. He said that -- The first thing I asked, I 
said, "Was there drinking inv ,olved?" He said, "I've 
been a patrolman for 25 years." And he said, "I had 
to get right down next to Larry's mouth in order to 
even understand what he was saying." And he said, 
"No, there was no alcohol involved." He said, 
"There's nothing been found in the car, there's 
been no·srnell on his breath." And he says, . "I know 
what they smell like," he says, "no matter what 
they've had." And he told that to me, and he also 
told it to one of my friends that had taken us down 
there. 

(Ex ,. l, pp. 25-28) 



• 
Page 9 

The patrol report did not show any drinking, arrest or 
improper conduct by the driver. The patrolman did say that the 
car left the road abruptly on the ' right side and struck two 
concrete bridge pillars. Otherwise, the patrolman gave no 
indication how or wh~z' the accident happened (Ex. 4; Ex. AAAA). 

Claimant was transferred from the accident scene to Fairfax, 
Missouri Community Hospital and then to Clarkson Hospital in 
Omaha. Later he was tranferred to Marion Health Center in Sioux 
City and eventually Orange City Municipal Hospital. Claimant 
suffered multiple serious injuries. Probably the most complete 
but yet succinct listing of his injury situation is found at the 
final impressions made by the Marion Health Center on June 2, 
1984. 

FINAL IMPRESSION: 
l.Status post thoracic trauma with multiple fractured 

ribs bilaterally, history o~ flail chest, prolonged 
mechanical ventilation from 5-16 to 5-30, bilateral 
pneumothroax, and status post chest tube placement. 

2.Status post pulmonary contusion. 
3.Status post lacerated liver, exploratory lap,arotomy 

times two. 
4.Status post multiple lacerations with disconnected 

ear that has been re-attached. 
S.Fracture of lumbar vertebra. 
6.Right displaced femur fracture. 
7.Elevated white count with history of Enterobacter 

cloacae and 12 days of Gentamycin. 
a.urinary tract infection with resistant pseudomonas, 

now reolv-ed. 
9.Status post hypoxemia, now non-hypoxemic. 
10.Confusion, resolved. 
11.History of alcohol abuse in the past. 
12.Tobacco abuse. 

(Ex. VV) 

The emergency room physician in Missouri, E. L. Niedermeyer, 
M.o., stated that he did not take a blood alcohol test but he 
added that he did not have any indication or reason for drawing 
an alcohol blood level, and he did not necessarily suspect 
alcohol was involved in this situation at that time (Ex. F). 
None of the hospital records at Clarkson Hospital in Omaha, 
~ention or give any indication or suspicion that alcohol was 
involved in this accident or that claimant was intoxicated at 
the time of the, injury - (Exs. ,, Y, z, AA-,RR). 

I 

Claimant answered interrogatory number 22 as follows while 
he was living. 

Interrogatory No. 22: State with specificity 

. -
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the basis for your contention that the injury arose 
out of and in the course of your employment with 
this emplo·yer. 

Answer: 
As part of my Job, I was sent to Kansas City at 
Employer expense to attend a seminar. I was told 
to provide my own transportation, for which I would 
be reimbursed and I was paid my full salary for the 
trip to Kansas City attending at the seminar and 
return. I was returning to my home from Kansas 
City at the time of the automobile accident. 

(Ex. 2, p. 16) 

Claimant's wife testified that he did not return to work at 
the Coop because after the accident he could not handle the 
physical aspects of the job like handling the large tanks (Ex. 1, 
p. 3 6 ') • 

William J. Muilenburg, employer's manager, testified that he 
hired claimant as a driver salesman delivering LP gas on a bulk 
tLuck which was a job that required exertion and physical effort 
(Ex. 13, pp. 5-15). Be testified that claimant agreed to go to 
school in Kansas City. Claimant was to be paid on the basis of 
the average hours he would have worked if he had not gone to 
school. His tuition, lodging and food for the school were all 
paid by employer. The employee was to drive his own vehicle and 
be reimbursed his automobile expenses when he returned (Ex. 13, 
pp. 15-24). Muilenburg said that claimant was not physically 
able to perform·this job after the accident (Ex. 13, pp. 35 & 
36). Muilenburg testified that claimant was paid fot May 14, 
1984 but he was not paid for May 15 and May 16, 1984. Claimant 
was allowed to keep the $100.00 that he got as expense money 
from the bookkeeper (Ex. 13, p. 36). Muilenburg verified that 
the original agreement was that claimant was to be paid while 
attending this school, all of his expenses for attending the 
school were to be paid, and claimant was to be reimbursed for 
his transporation expenses to and from the school (Ex. 13, p. 39). 

The following colloquy transpired between claimant's counsel 
and Muilenbur·g. 

Q. In other words, you didn't expect him to go 
down to·Kansas City and be stranded down there? 

A. No. 

Q. And he would be just as much on the trip 
coming home as he would going down, would he not? 

A. Pardon me? I don't understand. 

• 
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Q. It's as much an essential part of the trip 
that he come home as that he go down? . 

. A. Yes. 

Q. And you would certainly expect that the trip 
down would b ,e f ,ollowed up by a trip home? ·•. 

A. Yes. 

Q. The place where this accident happened, was 
it on a highway for travel that is customarily used 
to travel between Kansas City and Orange City? 

A. Yes. 

Q. Do you know whether or not this accident 
happened on the portion of the highway for travel 
that was headed toward Orange City or away from 
Or .ange City? 

A. Well, not having been at the scene of the 
accident, I would -- my answer would be on the way 
towards Orange City. 

Q. In other words, it would be northbound, 
northbound portion? 

A. Yes. 

( EX • 13 , pp . 3 9· & 4 0 ) 

Muilenburg testified that he did not know of any facts that 
would support a claim that the accident was a willful attempt by 
claimant to injure himself. Likewise, he testified that he had 
no knowledge of any facts that alcohol or any other drug substance 
was a substantial factor in decedent's automobile accident (Ex. 13, 
pp. 40-48). 

In a response to a request for admissions, Muilenburg 
answered questions five and six as follows. 

5. Admit that the accident occurred on the most 
acceptable and appropriate automobile route between 
Orange City, Iowa and Kansas City. 

Adm,i t. 

6. Admit that the claimant's vehicle was 
travelling said route in a direction away from 
Kansas City and toward Orange City, Iowa. 

. 
• 
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Admit. 

Alan Pechacek, MD., an orthopedic surgeon, who treated 
claimant for his fractured hip and spinal 10Jury, stated that 
claimant suffe~ed multiple injuries and was fortunate ta have 
survived the accident. He began to treat claimant in Sioux City 
on June 2, 1984. He declared that claimant was temporarily 
totally disabled from the date of the accident May 16, 1984 to 
November l, 1984 when he was able to perform the light sedentary 
office job for the sheriff as a dispatcher. He stated that 
claimant could not perform moderate or heavy physical labor 
again, as he had done in the past. Dr. Pechacek described 
claimant's limitations as follows. 

At the time that he did return to work in 
November, 1984, his recovery was such that he was 
really only suited to a sedentary or light job 
activity. Be was certainly not fit for work 
activities that would include lifting, carryingi 
bending, turning, or twist .ing, and prolonged 
standing and/or walking, climbing up and/or down 
stairs, ladders, or on equipment on a continuous or 
repetitive basis throughout a work day. I feel 
that he could have performed job activities involving 
a mixture of standing, walking, and sitting. He 
could probably handle light materials (less than 15 
lbs.) so far as lifting or carrying are concerned, 
but only on an occasional or intermittent basis. 
He was probably not suited for prolonged periods of 
riding or driving vehicles or heavy equipment. 

(Ex. ZZZ) 

Dr. Pechacek applied the Guides to the Evaluation of Permanent 
Impairment, second edition, -published by the American Medic,al 
Association and awarded a five percent permanent impairment of 
the body as a whole for decendent's spinal i .njury. He awarded a 
seven percent permanent impairment of the right hip and converted 
this to three p,ercent of the body as a whole. He comb,ined these 
two ratings to eight percent of the body as a whole. He added 
that he felt that claimant's disability would be greater than 
ten percent because of functional limitations that reduc~d his 
ability to ·perform work (Ex. ZZZ). 

APPLI,CABLE LAW AND ANALYSIS 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 
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Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on May 16, 1984 which arose 
out of and in · th,e course· of his employment. McDowell v. Town of 
Clarksville, 241 N.W.2d 904 {Iowa 1976): Musselman v. Central 
!elephone Co., 261 Iowa 352, 154 N.W.2d 12~ (19~7f. -

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Marl Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The wor,as "out of 11 refer to the cause or source of the 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63 

The words Min the course of" refer to the time and place and 
circumstances oE the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W.2d 63. 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he 1s doing his work or something 
incidental to it. 11 Cedar Rapids Comm. Sch. Dist. v. Ca.dy, 278 N.W.2d 
298 (Iowa 1979), McClure, 188 N.W.2d 283, Musselman, 261 Iowa 
352, 154 N.W.2d 128 (1967). 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of May 16, 1984 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., -257 I 1owa 516, 133 N.W.2d 867 (1965). Lindahl v. 
~- O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A p~ssibility 
1s insufficient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955}. 
The que stio·n of causal connection is essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language~ 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa .1974). However, 

. the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opin.i 1on iSfor the f1,nder of fact, and that 
may be affected by the completeness of the premise given the 
exp~rt and other surrounding circumstances. Bod1sh, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W.2d 
128 (1967). 

If claimant has an impairment to the body as a whole, an 

.. 
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industrial disability has been sustained. Industr1al disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
~93, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 1 disability• ta 
mean 'industrial disability' or loss of earning capacity ahd not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.n 

Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (f963). 

Claimant did sustain the burden of proof by a preponderance 
of the evidence that he sustained an injury which arose out of 
and in the course of employment with employer. The testimony of 
Mu 1 l enburg established .-tha t there was an ag r eemen·t t.ha t cla 1.rnan t 
was to be paid for attending the school and that all of his 
expenses were to be paid by employer as well as his transportation 
expenses to and from the school for the use of his personal 
vehicle. Muilenburg's decision to only pay claimant through May 
14, 1984 was an after the fact unilateral-decision that was not 
part of the original agreement. In effect, Muilenburg granted 
that he had paid claimant for May 15 and May 16 by permitting 
the Den Bartogs to keep the $86.00 in expense money that was not 
used during decedents absence. 

Iowa Code Section 85.61(6) provides: 
The words "personal injury ar1s1ng out of and 1n 

the course of the employment" shall include injuries 
to employees whose services are being performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer, and also injuries to 
those who are engaged elsewhere in places where 
their employer's business requires their presence 
and subJects them to dangers incident to the 
business. 

Employer, in this case, agreed to pay the e~ployee his 
average hourly wages during the period that he travel ed to the 
school and· also during the period that he traveled from the 
school to home again. Employer agreed to pay the employee his 
travel and transportation expenses to the school and to return 
home again. Claimant testified by interrogatory number 22 11 I 
was returning home from Kansas City at the time of the automobile 
accident." (Ex. 2, p. 16). Claimant was 100 miles north of 
Kansas C,it.y 0n the most dir ,e,ct and immediate co,ute to return 
home at the time of the accident. Be was driving in the directio n 
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of home. His suitcase was in the car. Therefore, it is determined 
that the accident occurred while claimant was returning home 
from the school. 

. 

Defendants argue that claimant deviated from his employment 
from the morning of May 15, 1984 until the time of the accident 
on May 16, 1984 because claimant was supposed to be in the 
classrooms at the school. Actually, defendants are correct when 
they state in their b1 rief ''There is no evidence, 10£ the where 
abouts of Larry Den Hartog from 7:00 a.m. May 15 through 9:00 a.m. 
May 16.n 

If there is absolutely no evidence of where claimant was oc 
what he did during this period, it is difficult to state with 
certainty whet.her he did in fact or did not in fact d •evia.te. It 
would appear likely that a deviation occurred because claimant 
was expected to be in the classroom but did not attend any of 
the classes. Assuming that the claimant did deviate, he had 
terminated the deviation when he started home. In Farmers 
Elevator Co., Kingsley, v. Manning, 286 N.W.2d 174 (Iowa 1979), 
the employee was held to be in the course of employment when 
returning home from a company sponsored dinner when he fell 
asleep at the wheel and was involved in an accident. 

Bulman v. Sanitary Farm Dairies, 247 Iowa 488, · 494, 73 
N.W.2nd 27, 30 (1955) held as follows. 

If the employer assumes the burden of the 
workman's coming and going expense, that is held to 
imply that the time of coming and going is a part 
of the time of employment. Or when the employer 
sends him on a special mission apart from his usual 
employment, the coming and going time of such 
mission is implied to be within the course of 
employment. 

Likewise, the claimant in Crees v. Sheldahl Telephone Co., 
258 Iowa 292, 139 N.W.2d 190 (1965) was also found to be in the 
course of employment when involved in an automobile accident 
while returning to his place of employment after an evening meal 
out of town and the employer was in the practice of paying for 
claimant 1 s travel and transportation expenses. 

In addition, the court held in the Crees case ~If, after 
d~viat1ng from the employment or a temporary abandonment, the 
employee returns to the employment, in this case starts the 
return trip home, and is inJured, the injury is compensable." 

- -

In Pohler v. T. w. Snow Constr. Co., 239 Iowa 1018, 33 
N~W.2d 416 (19~8) an employee returning to his bunk car from a 
special errand for his employer was held to be in the course of 
employment. The court said in Pohler that even if it is assumed 
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that the employee deviated from his employment, nevertheless, 
when he reached the place where he had turned aside frmm his 
employment, then the deviation ha·a ended and he- had resumed his 
empl,oymen t. 

The return trip is as much a part of the employment as the 
outbound trip. Heisler v. Strange Bros. Hide Co., 212 Iowa 848, 
850, 237 N.W.343 {1931). 

In Lamb v. Standard Oil Co., 250 Iowa 911, 916 96 N.W.2d 730 
(19591, the return trip was held to be in the course of employment. 
It was also held that clairn,ant's temporary abando,nment (deviation) 
ended when he started the return trip home. See also 1 Larson, 
Workmens' Compensation Law, §19.29. 

Defendants' argument that these cases can be distinguished 
by the fact that the employee completed the business that he was 
sent to do and that Den Hartog did not because he did not attend 
the classes is without merit. Claimant's employment had not 
been terminated at the time of the accident, even though grounds · 
for termination probably existed. Therefore, it is determined 
that under the facts of this case, that even if it is assumed 
that a deviation occurred, that once claimant started home, the 
deviation ended and he resumed his employment. In conclusion, 
it is determined that claimant did receive an injury which arose 
out of and in the course of employment with employer when he was 
involved in an automobile accident on his return trip from 
Kansas City to home on May 16, 1984. 

The parties have agreed by stipulation that the injury was 
the cause of temporary disability and that claimant is entitled 
to temporary disability benefits from March 16, 1984 to November 
1, 1984. 

It is now determined that the injury was the cause of 
permanent disability. Dr. Pechacek established that there is 
permanent impairment and that it was caused by this injury. 
There is no evidence to suggest otherwise. 

Dr. Pechacek awarded an eight percent permanent functional 
impairment of the body as a wh~le. Worse however, are claimant's 
working limitations as described by Dr. Pechacek. Moderate to 
heavy physical labor which claimant had done in .the past was 
foreclosed in the future. Claimant was limited to light, 
sedentary o·ffice type of work· in which he c:ould stand, walk an,d 
sit alternately. He cannot 11ft or carry over 15 pounds. 
Claimant should not lift, carry, bend, turn or twist or do any 
prolonged standing, walking, or climbing. Claimant is entitl ed 
to a 40 percent industrial disability to the body as a whole. 
However, due to his death, he i _ only entitled to receive 
benefits from November l, 1984 to the date of his death on 
Sunday, September 8, 1985. Iowa Code Section 85.31(4). Cla imant 
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is entitled to medical expenses in the amount of $79,485.02 as 
shown in claimant's exhibits CCC through XXX. The report fee of 
Dr. Pechacek in the amount of S75~00 for a medital report is not 
a medical expense but rather a trial preperation expense, 
however, it may be treated as a cost of this action under 
Division of Industrial Services Rule 343-4.33. None of these 
medical expenses were disputed by defendants. On the contrary, 
it was stipulated that they were fair and reasonable charges, 
that the services were reasonable and necessary and were causally 
connected to this injury. 

Iowa Code section 85.16 provides as follows. 

No compensation under this chapter shall be 
allowed for an injury caused: 

l. By the employee's willful intent to injure 
himself or to willfully injure another. 

2. By the employee's intoxication, which did not 
arise out of and in the course of employment but 
which was due to the effects of alcohol or another 
narcotic, depressant, stimulent, hallucinogenic, or 
hypn·otic drug not prescribed by an authorized 
medical practitioner, if the intoxication was a 
substantial factor in causing the injury. 

3. By the willful act of a third party direct~ 
against the employee for reasons personal to such 
employee. 

Defendants have the burden of proving the affirmative 
defense of willful intent to injure himself. Reddick v. Grand 
Union Tea Co., ·230 Iowa 108, 296 N.W. 800 (1941). There 1s 

absolutely no evidence to indicate that claimant willfully 
intended to injure himself at the time of the automobile accident 
and injury on March 16, 1984 or at any other time. On the 
contrary, there only two times that suicide is specifically 
men t1oned in the record and the evidence supports the· proposition 
that claimant was not suicida.l. w·hen claimant I s wife committed 
him to Cherokee, on August 4, 1966, she made a recorded statement 
that he was not suicidal (Ex. 5, p. 11). Dr. Komer, on January 
5, 1973, stated that there was no evidence of suicidal rumination 
(Ex. 6, p. 14). The only evidence in the record that claimant 
was suicidal is the incident when claimant actually took his own 
life on Sunday, September 8, 1985, which was mace than a year 
after the auto·m,obile accident on May 16, . 1984. 

-

Defendants have the burden of proving the affirmative 
defense that alcohol or some other drug substance was a substantial 
factor in causing the injury. Reddick, 230 Iowa 108, 296 N.W. 800. 
There 1s absolutely nn evidence of any substance other than 
alcohol in the entire record. 1t is true, that claimant was 
severely afflicted with the disease of alcoholism and received a 
great deal of treatment for it. Ironically, however, there is 
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to say with absolute ceEtainty that claimant did in fact deviate 
from his employment, if in fact he became sick, blacked out or 
encountered a period on confusion. 

Defendants contend that Harriet Den Hart,og, executor of the 
estate of Larry Den Hartog, cannot recover because all potential 
liability of the employer and insurance carrier was extinguished 
pursuant to Iowa Code section 85.31(4) when Larry Den Hartog 
died from unrelated causes while his claim was yet unliquidated. 
Defendants cite Vanni v. Ringland-Johnson-Crowley Co., Vol. l 
Iowa Industrial Commissioner Report 353 (Appeal becision 1980). 

Iowa Code section 85.31(4) provides "Where an employee is 
entitled to compensation under this chapter for an injury 
received, and death ensues from any cause not resulting from the 
injury for which he was entitled to the compensation, payments 
of the unpaid balance for such injury shall cease and all 
liability therefor shall terminate." Compensation for permanent 
partial disability becomes due at the end of the healing period. 
Iowa Code section 85.34(2). Teel v. McCord, 394 N.W.2d 405 
( Iowa 19 86) • The deputy, t,rr 1 ting an appeal decision on behalf 
of the, commissioner, dee ided as follows. 

Claimant's argument, in essence, is the Mrs. Vanni 
should be able to collect disability benefits for 
the period of time between the last payment of said 
disabilit_y to claimant a·nd t .he · time of his death. 
Obviously, such benefits are accrued. However, 
claimant fails to point out that said benefits are 
unliquidated. That is, where the injured worker 
dies for r~asons not associated with the injury, 
the workman's compensation law has no provision in 
it for the surviving spouse or estate to bring an 
action for an unliquidated number of weeks or 
weekly benefits payments. 

' 
• • 

The Vanni decision is incorrect for several reasons. First, 
nothing in Iowa Code section 85.31(4) requires the benefits to 
be liquidated. Second, the deputy does not explain why he did 
not follow the decision of the industrial commissioner himself 
made just a few months prior to the Vanni decision. Vanni is 
dated October 27, 1980. The commissioner, himself, decided on 
June 4, 1980 in the case of Lundeen v. Quad City Construction, 
Thirty-fourth Biennial Report of the Industrial Commissoner 193 
(Appeal deeision 1980} that the proper construction of Iowa Code 
section 85.31(4) was as follows. 

In light of the purpose and principles served by 
· the Iowa Workers' Compensation Act, it cannot be 
said that an employer is rPleased from all liab i lity 
incurred and owing prior to a claimant's untimely 
death. A fair interpretation of Iowa Code section 
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85.31(4) indicates that any portion of an award 
which has not accrued as of the date of a claimant's 
non- related death will abate along with any further 
liability on the part of the employer. However, 
any award which was due prior to a claimant's 
demise that is still owing upon the date of claimant's 
death does not abate. 

A surviving spouse was awarded benefits on the basis of 
Lundeen in the case of Valerie Handel, survi\7ing spouse of 
Ted Handel, claimant v. Determann Industries, Inc., Vol III Iowa 
Industrial Commissioner Report 120 (September 15, 1982). The 
deputy was reversed by the commissioner on appeal for the reason 
that the surviving spouse in her own right was not a party to 
bring the ,action. H·owever, the commissioner cite 1d Lundeen again 
as good law and a proper interpretation of Iowa Code seccion 
85.31(4). It was ap1par 1ent from the decision that the estate would 
have been a proper party in interest. Valerie Handel, surviving 
spouse of Ted Handel, v. Dettermann Industries Inc., file number 
670157, d ,ec i 1ded January 28, 1983. In this case the action, is 
not brought by the surviving spouse, but rather by the decedent's 
estate. The commissioner indicated in Handel that the injured 
employee's legal representative would be a proper party in 
interest under Iowa Code section 85.26(4). In this case, 
Harriett Den Hartog is the executor of the estate of Larry Den 
Hartog and is a proper party to bring this action. 

The issue of whether Iowa Code sectio,n 85 ., 31 ( 4) extinguishes 
the right of the estate to bring an action was the subject of a 
ruling on a motion to dismiss in the case of Lou Ann Risinger, 
executrix of the estate of Harry w. Risinger, deceased v. Allied 
Structural Steel, ~file number 745320 liled July 6, 1984. The 
aeputy in that ruling agreed with the deputy in Handel that 
Professor Larson shows a wide variance of how the various states 
handle the situation when an employee dies from unrelated causes. 
2 Larson Workmen's Compensation Law section 58.44 (1981). 

The instant case is specifically a situation where claimant 
brought the action himself before he died but died before 
liability was established. The Iowa Supreme Court has not 
addressed this specific situation. In~ case where liability 
had been established prior to death by a memocandum of agreement, 
the Supreme Court held as follows, quoting from the Risinger 
ruling. 

.. 

In the case Tibbs v. Denmark Light and Telephone Cot ., 
230 Iowa 1173,, · · _ N.W. ( 1 4 ),. t · e court rule ·' 
that unpaid installments of weekly compensation 
which had not become payable bec,ome barred at the 
time of death but that any unpaid installments 
which had become due were an asset of the estate, 
the same is any other debt. In Tibbs there was a . -

• 
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memorandum of agreement for payment of 400 weeks of 
compensation which had been entered into before the 
worker's unrelated death. This ruling was recently 
followed in Lundeen v. Quad Cit Constcuc~ion Co., 
23 Biennial R-epor t, Iowa Ind us trial omm.is s ioner . 9 3 
(Appeal Decision 1980). 

The balance of the Risinger ruling is pertinent to this case 
and 1.s quoted below. 

This action was commenced by the worker during 
his lifetime and is now being prosecuted by the 
executor of his estate, the proper party to pursue 
such an action. Handel v. Determann Industries, Inc., 
Appeal Decision, File No. 670156, (January 28, 
l '9 B3) • 

The purpose of workers' compensation is to 
replace lost earnings. Prompt payment of justly 
due benefits is to be encouraged. Wilson Food 
Corporation v. Cherry, 315 N.W.2d 756 (Iowa 1982). 

As shown previously, no recovery can be had for 
any amounts which become payable subsequent to the 
death of Barry w. Risinger. If some amount were 
justly due to Barry w. Risinger and had been timely 
paid he would have received those payments prior to 
his death. His estate would presumably be larger 
as a result of the timely payment of compensation. 

The fir~t alternative is to sustain the motion 
which would reward defendants for a failure to make 
timely payments of justly due compensation and deny 
decedent's heirs what they would have received if 
timely payment of justly due benefits had been made. 

The second alternative is to overrule the motion 
which should result in defendants paying the same 
amount they would have paid if timely payment had 
been commenced and which wo 'uld give deced,ent' s 
heirs the same amou,nt they would have r,eceived if 
timely payment had been paid. 

Permitting the estate to maintain this action is clearly 
consistant ~ith Iowa Code section · 611.20 which provides as 
follows "All causes of action shall survive and may be brought 
notwithstanding the death of the person entitled or liable to 
the same". 

It is also consista~t with Iowa Code section 611.22. 

Any action contemplated in sections 611.20 and 
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611.21 may be brought, or the court, on motion, may 
allow the action to be continued, by or against the 
legal representatives or succes·sors in interest of 
the deceased. Such action shall be deemed a 
continuing one, and to have accrued to such representative 
or successor at the time it would have accrued to 
the deceased if the deceased had survived. If such 
is continued against the legal representative of 
the defendant, a notice shall be served on the 
legal respresentat1ve as in case of original 
notices. 

The Supreme Court has not ruled on this exact situation, 
because in Tibbs liability had already been established by a 
memorandum of agreement, nevertheless, this decision is consistant 
with a steady stream of Supreme Court decisions over the years 
hat have held that the workers' compeasation laws are for the 

' benefit of the injured worker and are to be construed liberally 
to that end. Rish v. Iowa Portland Cement Co., 186 Iowa 443, 
451, 170 N.W. 532, 535 (1919); Barton-v. Nevada Poultry ,Co., 253 
Iowa 285, 289, 110 N.W.2d 660, 662 (1961); Irish v. McCreary 
Saw Mill, 175 N.W.2d 364, 368 (Iowa · 197Q); John Deere Dubuque 
Works v. Meyers, 410 N.W.2d 255, 157 (Iowa Ig87). · · 

FINDINGS OF FACT 

WHEREFORE, based upon the evidence presented the following 
findin,gs of fact are made. 

That employer had sent claimant to the school in Kansas City 
and had agreed to pay claimant his average hourly wage while 
attending the school, pay ·the exp.ense ,s of the school, and pay 
claimant's transportation and travel expens,es to and from the 
school. 

• . 
That claimant was returning home from the school at the time 

of his accident on May 16, 1984. 
. 

That claimant sustained an injury on May 16, 1984 which 
· arose out of and in the course of his employment at the time of 

the automobile accident while returning home from the school. 

That claimant was unable to work due to the injury from May 
6, 1984 to November 1, 1984 • 

• 

That. Dr. Pechacek determined that claimant sustained a 
errnanent functional impairment of eight percent to the body as 

a whole. 

That claimant was no longer tc pe~form employment which 
requires moderate to heavy physical labor as he had done in the 
Past and that claimant was limited to light, sedentary office 

. . 
t • 

. . 
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type of work with a lot of free,dom of movement after the injury. 

Tha~ claimant sustained an inaustrial disability in the 
amount of 40 percent of the body as a whole. 

That claimant died from causes unrelated to this injury on 
September 8, 1985. 

That claimant incurred $79,485.02 in medical expenses. 

That claimant commenced this action in person while still 
1 iv ing. 

That the estate was substituted as the party claimant after 
his death. 

That employer's liability had not been established by 
settlement, award or otherwise at the time of claimant's death 
on September 8, 1985. 

That defendants had paid no benefits to claimant or to his 
estate up to the time of his death. 

That claimant's death was not due to this injury but was a 
result of causes unrelated to this injury. 

That there was no evidence to indicate that claimant's 
injury was a result of his own willful intent to injure himself. 

That there is no evidence that alcohol or any other drug 
substance was a substantial factor in causing the injury. 

That there was evidence that in the past claimant had 
suffered blackouts, fainting episodes and at least one gran mal 

• seizure. 

That claimant did not feel well the night before he left 
home, that claimant's daughter repo~ted that he had a headache 
the morning that he left home, and that claimant testified that 
he was sick on the morning of May 16, 1984 and did not go to 
breakfast at that time. 

CONCLUSIONS OF LAW 

WHERSFORE, based upon the evidence presented and the principles 
of law previously discussed the following conclusions of law are 
made. 

That claimant did sustain an injury on May 16, 1984 which 
arose out of and in the course of employment with employer. 

That the injury was the cause of temporary disability from 

.. 
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May 16, 1984 to November l, 1984. 

That claimant in entitled to healing period benefits for the 
period of temporary disability shown above. 

That the injury was the cause of permanent disability. 

That claimant is entitled to permanent partial disability 
benefits from November 1, 1984 until the date of his death on 
September a, 1985. 

That claimant is entitled to medical expenses for this 
• • 1nJ ury. 

That claimant did not willfully intend to injure himself. 

That alcohol or other drug substances were not a substantial 
factor in causing claimant's injury. 

That the estate was a proper party to this action after 
claimant's death and is entitled to recover both medical expenses 
and workers' compensation benefits from the date of injury until 
the date of death. 

That Iowa Code section 85.31(4) did not extinguish claimant's 
rights to recovery but that this cause of action survived 
pursuant to Iowa Code section 611.20 and 611.22. 

ORDER 

WHEREFORE,·IT IS ORDERED: 

That defendants pay to claimant twenty-four point two eight 
six (24.286) weeks of healing period benefits at the rate of one 
hundred seventy-two and 35/100 dollars ($172.35) per week for 
the period from May 16, 1984 to November l, 1984 in the total 
amount of four thou,sand one hun,dred eighty-five and 69/100 
dollars ($4,185.69). · 

That defendants pay to claimant forty-four point five seven 
one (44.571) weeks of permanent partial disabilty at the rate of 
one hundred seventy-two 35/100 dollars ($172.35) per week for 
the period from November 1, 1984 to September 8, 1985 in the 
total amount of seven thousand six hund~ed eighty-one and 81/100 
dollars ($7,681.81). 

That these benefits are to be paid in a lump sum. 

That interest will accrue pursuant to Iowa Code section 
85.30. 

That defendants pay to claimant seventy-nine thousand four 
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hundred eighty-five and 02/100 dollars ($79,485.02) in medical 
expenses. 

That defendants pay the costs of this action pursuant to 
Division of Industrial Services Rule 343-4.33. 

• 

That defendants file claim activity reports as requested by 
this agency pursuant to Division of Industrial Services Rule 
343-3.1. 

That this case is to be returned to the prehearing calandar 
for assignment on the issue of penalty benefits pursuant to Iowa 
Code section 86.13. 

Signed and filed this 4~ day of February, 1988. 

Copies To: 

M.r. Joe Cosgrove 
Attorney at Law 
400 Frances Bldg 
Sioux City, Iowa 51101 

Mr. Cecil Goettsch 
Attorney at Law 
1100 Des Moines Bldg 
Des Moines, Iowa 50307 

iii 

WAL~ER R. McMANUS, JR. 
DEPUTY INDUSTRIAL COMMISSIONER 
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absolutely no evidence that claimant had been drinking alcohol 
at or immediately before the time of this accident or during his 
absence from the school. On the contrary, the patrol report 
shows no evidence of alcohol. No arrests were made and no 
charges were filed against claimant as a result of the accident 
for any reason. Claimant's wife testified that the patrolman 
told her that he had been a patrolman for 25 years and that he 
put his face next to claimant's mouth and did not detect any 
alcohol substance (Ex. 1, pp. 25-28). The emergency room doctor 
in Fairfax, Missouri, Dr. Niedermeyer, reported in writing that 
he did not have any reason to take a blood alcohol test and that 
he did not suspect that alcohol was involved in this situation 
(Ex. F). 

Furthermore, if claimant left home with $100.00 in cash and 
still had $86.00 after the accident, there is some inference, at 
least, that claimant did not spend alot of money on alcohol or 
anything else, espe~ially considering that claimant probably 
would have purchased some food and some gasoline sometime during 
the period after he left home on Monday, May 14, 1984 at 6:00 
a~.until the time of the accident on Wednesday, May 16 at 9:00 
a. m. 

Even though there is no evidence of alcohol at or before the 
time of the automobile accident, there is evidence that claimant 
was sick. Claimant 1 s wife testified that he was sick the night 
before he left home. She also testified that her daughter 
reported that claimant had a headache on the morning that he 
left home (Ex. 1, pp. 18 & 19). Claimant himself testified at 
interrogatory number 29 that he felt too sick to get up and eat 
breakfast on th,e morning of May 15, 1984 (Ex. 2, p. 23). It 
should also be noted that claimant had a history of blacking 
out, fainting episodes and at least one gran mal seizure. He 
fainted at Cherokee in 1966 and was real confused after that (Ex. 
S, pp. 5, 15 & 23). When he entered Keystone in 1983 he reported 
that he had had blackouts some years ago (Ex. 7, p. 5). He 
suffered a gran mal seizure at Keystone in 1983 with a temporary 
loss of memory, but appeared improved within 72 hours (Ex. 7, p. 14). 

From the foregoing evidence it is determined that defendant 
a·a not sustain the burden of proof by a preponderance of the 
evidence that claimant's injury was due in any respect to a 
willful intent to injure himself, or that alcohol or any other 
drug was a substantial factor in causing the injury. On the 
contrary, there is evidence of fainting spells, blackouts and a 
9tan mal seizure. T1hese, were typically followed by confusion or 
lack of ability to function for up to 72 hours. Hence, there is 
evidence that claimant was sick immediately prior to his period 
of absence. This si~kn,ess com,bined with previous periods of 
lack of consiousness, raises an inference that illness or 
blackouts may be the explanation for his absence from the school 
and the accident itself. Due ~o this evidence, it is difficult 
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File No. 805997 

A R B I T R A T I O N 

D E C I S I O N 

Claimant failed to establish the credibility of the severity 
of his complaints. Claimant awarded 20% permanent partial 
disability based upon an aggravation of a preexisting degenerative 
condition. Claimant had left his employment after working more 
than 30 years for the same employer, had taken his pension and 
had not sought any other employment. 
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INTRODUCTION 

File N 10. 805997 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Albert 
Herrera, claimant, against Lehigh Portland Cement Company, 
employer, and Travelers Insurance Company, the employer's 
insurance carrier. The case was heard at Mason City, Iowa on 
August 20, 1987 and was fully submitted upon conclusion of the 
hearing. The record in the proceeding consists of testimony 
from Albert Herrera, Roger Marquardt, Louis Frasing, Bret Amick 
and Burr Heitland. The record also contains claimant's exhibits 
1, 2 and 3 and defendants' exhibits A, Band D. 

Defendants' exhibit C 1s a video cassette which purports to 
depict some of claimant's activities as observed by Bret Amick. 
It was offered by defendants as surrebuttal evidence following 
rebuttal testimony that had been presented by claimant wherein 
claimant countered testimony given by Amick with regard to 
washing a car and carrying boxes. Claimant objected to the 
video cassette being received into evidence. The basis for the 
objection was that it had not been listed on the exhibit list as 
required by the hearing assignment order, that it had not been 
produced in response to a request for production and that it is 
not actually surrebuttal evidence. Counsel for defendants 
countered that the video cassette is not covered by the request 
for production, that 1t was never intended to be □sed in the 
defendants' case in chief and that it is surrebuttal concerning 
claimant washing a car and the manner in which he did so. 
Defense counsel contends that, since it is surrebuttal evidence, 
it need not have been disclosed in advance of hearing. 
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Determination of what constitutes rebuttal, or surcebuttal 
evidence, and whether it should be received is largely discretionary. 
Karr .v. Samuelson, Inc., 176 N.W ,.2d 204 (Iow·a 1970). The fact 
that testimony might have been useful and usable in the case in 
chief does not necessarily preclude its use in rebuttal. 
In Re Estate of Shama, 245 Iowa 1039, 65 N.\i.2d 360 (1954); 
Blakely v. Bates, 394 N.W.2d 320 (Iowa 1986). Calling a witness 
for the purpose of rebuttal should not, however, be used as a 
device to avoid the provisions of a pretrial order which requires 
the disclosure of witnesses. Moore v. Vanderloo, 386 N.W.2d 108 
(Iowa 1986). Rebutting evidence is that which explains, repeals, 
controverts, disproves, or tends to impeach or otherwise rebut 
evidence of the opponent. State v. Hephner, 161 N.W.2d 714, 718 
(Iowa 1968). The video cassette tape, defendants' exhibit C, is 
cumulative of the testimony given by Amick. Amick's testimony 
was presented by defendants as part of their case in chief. Its 
importance in the case was not substantially changed as a result 
of claimant giving rebuttal testimony. When testifying as part 
of his case in chief, claimant testified that he can wash a car 
at his own speed, the same as he testified on rebuttal. The 
evidence that claimant submitted on rebuttal is found to not be 
significantly different from the evidence he submitted in his 
case in chief. Claimant 1 s rebuttal testimony did not actually 
introduce any new material which would warrant surrebuttal. The 
evidence contained in exhibit C is cumulative with the testimony 
provided by Amick. In summary, it appears that exhibit C was 
offered as surrebuttal evidence solely because it had not been 
listed on an exhibit list as required by the hearing assignment 
order. The hearing ass,ignment order re,quired a list of all 
proposed exhibits to be served on the opposing party no later 
than 15 days prior to the date of hearing. The hearing assignment 
order does not contain any specific s~nction to be imposed upon 
the failure to list an exhibit if the exhibit is something other 
than written evidence, but it clearly states that written 
evidence shall not be admitted at the hearing unless it has been 
timely served on the opposing party. The hearing assignment 
order also indicates that testimony of witnesses who were not 
listed on the witness list will not be permitted unless the 
testimony is clearly rebuttal or surr~buttal . Apparently Amick 
was listed as a witness. Even though a specific sanction does 
not appear in the hearing assignment order foe an exhibit such 
as defendants' exhibit C, the same rules should be applied in 
order to be consistent with the int 0 nt and spirit of discovery 
and the hearing assignment order, namely, that surprise be 
avoided. Exhibit C is not '''clearly rebuttal or surrebuttal. 11

'' 

It was not listed on an exhibit list. Claimant ' s objection is 
therefo~e susta.ined and exhibit C is not received into evid 1ence. 
The request for production would not have required disclosure of 
exhibit C. 
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ISSUES 

The parties indicated that the only issue to be determined 
is claimant's entitlement to compensation for permanent partial 
disability. His healing period was stipulated to run from 
September 23, 1985 to June 24, 1986. It was stipulated that 
claimant had been paid 41 weeks of compensation for permanent 
partial disability and that any additional permanent partial 
disability compensation awarded should become payable commencing 
April 8, 1987. It was further stipulated that the rate of 
compensation in this case is $328.78 per week. It was stipulated 
that claimant sustained an injury on September 23, 1985 which 
arose out of and in the course of his employment and that the 
injury was a cause of both temporary disability and permanent 
disability. 

SUMMARY OF EVIDENCE 

The following is only a brief summary of pertinent evidence. 
All evidence received at the hearing was considered when deciding 
the case even though it may not necessarily be referred to in 
this decision. 

Albert Herrera is a 53-year-old married man who injured his 
back on September 23, 1985 while helping a fellow worker move an 
elevator door at the employer's place of business. Claimant 
reported the injury and was seen by the employer-designated 
physician John R. Yankey, M.D. 

Dr. Yankey was of the impression that claimant had sustained 
an acute back strain as his examination had failed to disclose 
any definite · neurological abnormalities. Conservative treatment 
in the nature · of rest, heat, Tylenol #3 medication and avoidance 
of physical activity was recommended. When claimant showed no 
improvement at the follow-up examination two days later, Dr. Yankey 
referred him to R. L. Emerson, M.D., an orthopaedic surgeon 
(defendants• exhibit A, pages 1 and 2). 

Dr. Emerson examined claimant and formed the impression that 
claimant probably had a herniated disc of the lower lumbar spine 
and that he also exhibited evidence, by x-rays, of degenerative 
disc disease. Further conservative treatment in the nature of 
bed rest and medication was recommended (defendants' exhibit A, 
page 8). When claimant showed no improvement under conservative 
care, a C~ scan ·and myelogram were performed. The CT scan 
showed degenerative changes, but was otherwise unremarkable 
(defendants' exhibit A, page 11). The myelogram showed mild 
bulging at the L4-5. and LS-Sl levels without signs of nerve root 
impingement (defendants' exhibit A, page 13). Dr. Emerson 
concluded that claimant had degenerative disc disease without 
disc herniation. He had no further treatment options to offer 
claimant and suggested that claimant be seen at the Sister Kenny 
Institute 1n Minneapolis, Minnesota (aefendants' exhibit A, page 14). 
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In January of 1986, claimant fractured his right ankle in an 
accident that occ~rred while claimant was in Missouri. Open 
reduction and internal fixation of the fracture was accomplished 
by N. B. Chase, M.D. The history of the incident indicates 
that, at approximately 1600 hours on the date of admission, 
claimant was kicked by a horse and sustained an injury to his 
right ankle (defendants' exhibit A, pages 23-26). Claimant 
testified that the ankle injury occurred by stepping in a rut or 
hole in a roadway upon which he was walking rather than from 
being kicked by a horse. Claimant denied riding any horses 
subsequent to his 1985 injury (defendants' exhibit A, pages 63 
and 6 4) • 

I 

On June 9 and 20, 1986, claimant was evaluated by A. P. Manahan, 
M.D. Following the first vis~t, Dr. Manahan was of the impression 
that claimant had chronic low back pain secondary to a lurnbosacral 
strain and degenerative arthritis of the spine. He found 
claimant to have a good range of motion and normal neurological 
findings. Dr. Manahan suggested that claimant enter a conditioning 
program consisting of physical therapy at the Mercy Hospital in 
Mason City, Iowa, anti-inflammatory medication and use of a TENS 
unit. At the time of the June 20 return visit, claimant appeared 
to have improved somewhat following the therapy, but still 
complained of pain. The report indicates that claimant expres s ed 
a fear of returning to work and of inability to do the same job 
he had previously performed. It also indicates that claimant 
ceased taking the prescription medication because it caused 
headaches and a sleepy feeling. Claimant's pain is characterized 
as a dull ache which is localized in the low back area and 
radiates into both legs. Dr. Manahan indicated that claimant 
could go back to @ a 1 ight job with a 50-p<;>und limit on ~ if ting 
and then gradually work back to his former Job over a period of 
4-6 weeks. Dr. Manahan indicated claimant's neurological 
findings were normal. Claimant was assigned a five percent 
permanent partial impairment rating on the basis of the American 
Medical Association'i Guides to the Evaluation of Permanent Impairment 
(defendants' exhibit A,. pages 18 and 19}. 

Claimant was again seen by Dr. Emerson on July 18, 1986. He 
continued to exhibit a dull aching pain over the low back and 
indicated that his symptoms were related to activities such as 
walking, prolonged sitting, prolonged standing or lifting. A 
physical examinat·ion was normal neurologically. Dr. Emerson 
indicated that claimant had low back pain of unknown etiology, 
but suspected that it was due to degenerative disc disease a nd 
posterior facet arthrosis. He rated claimant as having a 10 % 
permanent partial impairment of the whole man. Dr. Emerson 
~ttributed his 10% impairment rating to the injury that occ urred 
in September, 1985 (defendantR' exhibit A, page 39) He indica ted 
that the only explainable cause for claimant's back pain is hi s 
degenerative disc disease (defendants• exhibit A, p a g e 15). He 
again recommended that claimant be seen at the S,is,t e r Kenny 
Institute (defendants' exhibit A, page 20). 
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On October 20, 1986, claimant was seen at the Sister Kenny 
Institute. A physical examination revealed evidence of mechanical 
low back pain with no sciatic radiculitis. A CT scan showed 
narrowing of the LS-Sl disc space with evidence of degenerative 
changes, but no disc bulging. Aggressive treatment in the 
nature of nerve injections and blocks was undertaken. It 
provided brief temporary relief, but did not improve claimant's 
cona·tion and, in lact, may have worsened it somewhat. It was 
recommended that claimant continue with exercise and accomplish 
weight reduction. A surgical stabilization procedure was 
indicated to be a possible option (defendants' exhibit A, pages 
28-3 0 and 3 5) . Claimant testified· that Al exand1er 11 f son, M. D. , 
the primary physician he dealt with at the Institute, had not 
actually recommended surgery, but had indicated to claimant that 
it was up to claimant as to whether or not he wanted to try 
surgery (defendants' exhibit A, pages 67 and 68). 

On December 11, 1986,- or. Yankey issued a comprehensive, and 
substantially accurate, report regarding claimant's injury, 
treatment, recovery and future prognosis (defendants' exhibit A, 
pages 33 and 34). The report indicates that claimant exhibited 
no signs of muscle weakness, atrophy or other neurological or 
circulatory deficits. Range of motion of the lumbar spine was 
restricted, but strength, sensation and reflexes were intact. 
Dr. Yankey indicated that claimant has many functional limitations 
and should avoid prolonged sitting, standing, bending, driving 
and lifting. Dr. Yankey indicated that claimant was not currently 
capable of working at his normal job or at any other type of job 
~ue to his back pain which accompanies just about any movement 
of his back. Dr. Yankey indicated that claimant's problem was 
not expected to significantly improve or deteriorate in the 
futUJre. 

Claimant is presently· icv 1ol 1ed in a controversy wherein he 
is suspected of altering or tampering with a motor vehicle 
odometer. Claiment denied the allegation, 'but had no explanation 
for the apparent decrease of miles on the odometer of the 
vehicle between the time he purchased it and its subseqlient sale 
(defendants' exhibit A, pages 112-123). 

Claimant was placed under surveillance by Bret Amick on July 
30 and 31, 1987. Amick testified ~that claimant's gait appeared 
normal throughout the period of surveillance. Amick testified 
that, on July 30, he observed claimant bend over, carry and 
Place boxes, which appeared to contain vegetables, in the trunk 
of a car without apparent difficulty. Amick testified that, on 
July 31, he observed claimant washing and drying a car at a 
relatively fast pace without any apparent difficulty. Claimant 
testified that the boxes he CRrried contained clothing and were 
not heavy. He stated that he was able to wash a car, but that 
he did so at his own pace. 
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Claimant was evaluated by Roger F. Marquardt, a qualified 
vocational consultant. Marquardt's report appears in exhibit A 
at pages 109-111. Marquardt expressed the opinion that claimant 
has no functional capacity to permit him to return to any of his 
past employments, but that he does have certain acquired employment 
skills which are transferrable to light or sedentary work, 
particularly in the area of ·maintenance of electrical machines 
and circuits. Marquardt indicated that placement assistance 
would be highly advisable if claimant was to seek employment. 
Marquardt stated that placement attempts should center on 
semi-skilled work in the building maintenance or electrical 
maintenance field -where median.pay is in the range of $7.00 per 
hour and could possibly run as high as $8-$10 per hour. Marquardt 
opined that claimant could earn up to $9.00 per hour in semi-skilled 
work. Marquardt also indicated that wage scales in the Joplin, 
Missouri area would be consistent with those in Iowa. 

Claimant testified that most of his employment career has 
been spent in the employ of Lehigh Farland Cement, but that he 
also has limited -experience in building maintenance, military 
telephone installation and repair and as a gas station attendant. 
He has completed trade courses in air conditioning, electricity, 
mechanical drawing, plumbing and general construction maintenance. 
While at Lehigh, he held a number of different positions. 

Claimant owns a small farm near Joplin, Missour .~and frequently 
travels between the part-time home in Missouri and ~s home in 
Mason City, Iowa, a distance es,ti111ated at appr ,oximately 430 
miles each way. Claimant testified that he sometimes makes the 
drive by himself and that it takes approximately 10 hours • 

. 

Claimant testified that his condition is aggravated by 
almost _any activity in which . he engages. He presently receives 
a pension from the employer in th~ amount of $653.08 per month. 
He stated ·that he was earning $548.00 per week at the time of 
injury and th,at·, in 1984, he earned -in th 1e range of ,$28,000-$30,000. 
Claimant stated that, prior to the time of his injury, he 
planned to work until age 65. He now has a claim pending for 
Social Security disability benefits. He has not looked for work 
since the injury.' Claimant had a full range of fringe benefits 
at his employment, but was uncertain as to what fringes, if any, 
have continued during his retirement. 

APPLICABLE LAW AND ANALYSIS 

.The only issue presented by the parties for determination is 
the extent of claimant's industrial disability that resulted 
from the injury sustained on September 23, 1985 . 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 23, 1985 is causally 
related to the disability on which he now bases his claim. 

I 
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Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs , 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955) . The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or 1n 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Centiaf Telephone Co., 
261 Iowa 352, 154 N.W.2d 12B (1967). 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri- City Railway Co., 219 Iowa 587, 
593, 258 N. W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment .for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 ,(1963). 

The only medical diagnosis that has been made in this case 
is degenerative disc disease in claimant's spine. Agency 
expertise is relied upon to realize that degenerative disc 

--

disease is a long-standing problem and that claimant's degenerative 
condition did not have its origin in the September 23, 1985 
incident. Degenerative condition is, however, a condition which 
is particularly susceptible to injurious aggravations. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
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760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that 1t results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

Claimant had a prior incident involving his back which 
required approximately three months to resolve. It is easily 
conceivable that any aggravation of his degenerative condition 
could be quite troublesome. Claimant was given a five percent 
impairment rating from Dr. Manahan and a 10% rating from Dr. Emerson. 
Dr. Emerson specifically related the impairment to the September 
23, 1985 incident. 

Claimant has substantial limitations as summarized by Dr. Yankey 
in his December 11, 1986 report. 

The only basis for claimant's complaints that has been 
suggested by any of the physicians is the degenerative condition. 
The severity of the complaints is quite subjective. Claimant's 
appearance and demeanor was observed as he testified. There are 
indications in the record that claimant is quite upset with the 
employer, blames the employer for his condition and has no 
desire whatsoever to return to employment with the employer. 
There is nothing in the record, beyond claimants subjective 
complaints, which indicates that the aggravation of claimant's 
preexisting condition that occurred on September 23, 1985 was an 
incident of major long-term consequence. He has not exhibited 
any neurological or other physical changes which can be objectively 
determined. Claimant's motivation and desire to be gainfully 
employed are determined to be suspect as is his credibility 
regarding the severity of his complaints. Claimant seems to 
live the life of a quite active retired person. Nevertheless, 
he has been given impairment ratings and Dr. Emerson has attributed 
the impairment to the injury. The causal connection made by Dr. Emerson 
and his impairment rating are accepted as correct. When all the 
applicable factors of industrial disability are considered, it 
is determined that claimant has sustained a 20% permanent 
partial disability as a result of the injury that occurred on 
September 23, 1985. Claimant's failure to establish the ~ redibility 
of his complaints renders the medically-imposed restrictions on 
his activities lacking in foundation. The restrictions indicated 
by Dr. Yankey appear to be based solely upon claimant's subjective 
complaints. The assessment made by Dr. Manahan is determined to 
by the most accurate assessment of claimant's actual physical 
capabilities. 
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FINDINGS, OF FACT 

1. On September 23, 1985, Albert Herrera was a resident of 
Mason City, Iowa employed by Lehigh Portland Cement. 

2. Albert Herrera injured his back on September 23, 1985 
when assisting a co-worker in moving an elevator door. 

3. The injury to claimant's back was in the nature of a 
strain which aggravated a preexisting degenerative condition. 

4. Claimant has a 10% permanent physical impairment of the 
body as a whole due to the injury sustained in that incident. 

5. Claimant did not establish the credibility of his 
complaints of pain. 

6. Claimant - is not motivated to return to work with this 
employer, or elsewhere. 

7. At the time of hearing, claimant was 53 years of age and 
married, but without any other dependents. 

8. The physical limitations which were indicated by Dr. Manahan 
are accepted as being correct rather than the more restrictive 
estimates of claimant's functional capabilities which have been 
provided by other medical practitioners who based their recommendations 
on claimant's complaints of pain and discomfort, which complaints 
have been found to be unreliable. 

9. Claimant 1s a high school graduate and has worked for 
the employer for more than 30 years in various positions. 
Claimant has also taken various trade courses in air conditioning, 
electricity, mechaniGal drawing, general construction maintenance 
and plumbing. 

10. Claimant appeared to be of at least average intelligence 
and to be emotionally stable. 

11. Claimant has a 20% loss of earning cap~city due to the 
September 23, 1985 injury. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the subject matter of 
this proceeding and its parties. 

2. The injury of September 23, 1985 is a proximate cause of 
impairment of claimant's lumbar spine. 

3. When claimant's permanent disability is evaluated 
industrially, pursuant to section 85.34(2)(u), it is found to be 
a 20% permanent partial disability. 



.. 

HERREP~ V. LEliIGH PORTLAND CEl~lENT COllPAl~Y 
P'age 10 

ORDER 

IT IS THEREFORE ORDERED, that defendants pay claimant one 
hundred (100) weeks of compensation for permanent partial 
disability at the stipulated rate of three hundred twenty-eight 
and 78/100 dollars ($328.78) per week. Pursuant to the stipulation 
of the parties, forty-one (41) weeks have already been paid 
which leaves a remainder of fifty-nine (59) weeks to be paid 
commencing April 8, 1987 consistent with the stipulation made by 
the parties. 

IT IS FURTHER ORDERED that all past due accrued amounts be 
paid in a lump sum together with interest pursuant to section 85.30. 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Division of Industrial Services Rule 343-4.33. 

IT IS FURTHER ORDERED that defendants file Claim Activity 
Reports as requested by this agency pursuant to Division of 
I .ndustrial Services Rul 1e 343-3.J.l. 

~ ,_;~ 
Signed and filed this r~, day , 1988 . 

... 

M,ICHAEL 1G. TRTER'-' · 
DEPUTY INDUSTRIAL COMMISSIONER 

Copies To: 

Mr. Robert W. Pratt 
Attorney at Law 
1913 Ingersoll Avenue 
Des Moines, Iowa 50309 

Mr. c. Bradley Price 
Mr. Mark A. Wilson 
Attorneys at L,aw 
30 Fourth Street NW 
P.O. Box 1953 .. 

Mason City, Iowa 50401 



Claimant, 

vs. 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

• • 
• • 

File No. 733671 

A P P E A L 
ARMOUR DIAL, INC., 

Employer, 
Self-Insur 1ed, 
Defendant. 

• • 
• • 

• • 

D E C I S I O N 

FILED 
MAR 2 8 1988 

IOWA INDUSTRJAL COM,MISSJOH'ER 
STATEMENT OF THE CASE 

Claimant appeals from a review-reopening decision awarding 
benefits based on a 25 percent impairment of claimant's left 
upper extremity. The deputy denied benefits for industrial 
disability holding that claimant did not establish that she 
,sustained a disability to the body as a wh.ol e. 

The record on appeal consists of the transcript of the 
review-reopening hearing and joint exhibits 1 through 11. The 
deputy took official notice of the exhibits received into 
evidence at the arbitration hearing in this matter on August 27, 
1984. Only claimant-appellant has filed a brief on appeal. 

ISSUES 

Claimant states th·e fo,llowing iss ,ue on appeal: "The deputy I s, 
finding that the claimant's impairment and disability are 
limited to the arm and the scheduled portion of the Code as 
opposed to the body as a whole and unscheduled part of the Code 
is error." 

REVIEW OF THE EVIDENCE 

The review-reopening decision reflects the pertinent evidence 
and it will not be totally reiterated herein. 

The deputy made the following findings of fact in the 
arbitration decision filed in this matter: 

Claimant sustained an injury arising out of and 
in the course of her employment when she strained - . 
herself while separating two cartons of canned meat 
which were glued together. 
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Claimant's injury resulted in a reflex sympathetic 
dystrophy with an underlying carpal tunnel syndrome. 

Claimant had a carpal tunnel release performed 
June 3, 1983. The release did not relieve claimant's 
symptomsl . 

Claimant had a series of ganglion blocks in 
February 1984. These resulted in some improvement 
in her: symptoms. 

Claimant will require at least a second series 
of ganglion blocks to return to her preinjury 
status. 

Claimant has not recovered to the extent that 
she can return to work substantially similar to 
that in which she was engaged when injured. 

Claimant has not yet returned to work for 
defendant. 

Claimant has incurred medical expenses related 
to her April 28, 1983 inJury. These include 
medical mileage of the 1270 miles in 1983 and of 
840 miles in 1984, and costs for a series of 
ganglion. 

(Arbitration Decision, page 13) 

Claimant's injury occurred on April 28, 1983. Since the 
arbitration hearing, claimant underwent a second series of 
ganglion blocks on December 5, 1984. The ganglion blocks were 
of little benefit to claimant. See Joint exhibit 5. o. K. Nelson, 
M.D., claimant's treating physician, states his impression of 
claimant's condition in hi~ Janua~y 8, 1985 notes: "Impression: 
She has clinical evidence of ulnar neuropathy or ca radiculopathy 
also improved condition. of reflex sympathetic dystrophy." 
(Joint Exhibit 5) 

Dr. Nelson referred claimant to a Dr. Blair for a second 
opinion. Dr. Blair examined and treated claimant on three 
occasions from March 12, 1985 through April 23, 1985. In his 
March 12, 1985 clinical notes, Dr. Blair states: 

EXAM: Exam reveals the left upper extremity 
ap,pears the same in size, color and texture to the 
right upper extremity. The forearm measured 18 cm 
proximal to the radial styloid, is 1 cm less in 
diameter than the right. The left upper extremity. 
is slightly cooler than the left throughout. Color 
is the same. The skin on the left hand is slightly 
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dryer than the right. She has full ROM of the 
shoulder, elbow, wrist and fingers. No swelling, 
no particular tenderness to touch except the 
posterior arm. Neck has full ROM without reproduction 
of symptoms. 

IMP: The patient was seen and examined with Dr. Blair. 
We feel she is in a late stage of an almost completely 
recovered reflex sympathetic dystrophy now with 
persistent dysesthesias, cold intolerance. 

(Jt. Ex. 7) 

In his April 23, 1985 clinical notes, Dr. Blair states: 

PHYSICAL EXAM: Exam shows the skin to be apparently 
dryer than on the other side and slightly shiny. 
Strength in her deltoid, triceps, wrist flexion and 
extension on the left is all 4+/5 compared with the -- -
right and strength in her biceps is 5- compared 
with 5 on the right. 

IMP: The patient was seen with Dr. Blair and it 
w·as felt that she has received some relief from the 
TENS unit and that the headaches that she described 
could be due to improper placement of the pads. 
She was therefore sent down to PT for review of the 
proper use of the TENS unit and will return in 2 
months for f/u. When she does return AP and lateral 
flexion extension views of her spine will be 
obtained to rule out any pathology here causing 
her symptoms. -

( Jt. Ex. 8) 

On May 13, 1985, Dr. Nelson performed surgery on claimant 
for left ulnar neuropathy. See j6int exhibit 7, page 10. On 
subsequent visits, Dr. Nelson's notes reflect that claimant was 
experiencing shoulder and neck pain, but claimant retained full 
range of motion in her shoulders. See joint exhibits 8-10 • 

On May 7, 1986, Dr. Nelson examined claimant for the purpose 
of evaluating claimant's impairment: 

I saw Mrs. Herring on May 7, 1986. At that time 
I felt that her healing had plateaued and at that 
time I ended her healing period. I estimated her 
permanent physical impairment to be 25% of the 
upper extremity, this equates to a 15% whole man 
extremity. He~ symptoms and disability are the 
result of her injury at wcrk on May 1, 1983. I 
feel that her condition is permanent and have no 

ii 
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other recommendations for treatment. 

(Jt. Ex. 11) 

In the arbitration decision, the deputy states the following 
concerning claimant's prior medical history: 

Claimant recited that repetitive raising of her 
left arm remains a problem. Claimant reported that 
she had injured a tendon in her upper left arm at 
work in 1979 and that she had misse,d "quite a bit" 
of work when hospitalized for stomach problems 
prior to the April 28, 1983 incident. 

On cross examination, claimant elaborated 
concerning her 1979 injury. She stated she ruptured 
a tendon while lifting cases of chili from a pallet. 
She testified that the muscle in her upper left arm 
"caved in." Claimant was off W'0 1 rk b 1eca,use o,f this 
injury from January 10, 1979 through April 1, 1980. 
She reported a Dr. Browning treating her condition 
and performed surgery about 1.5 inches above her 
wrist on her forearm. She stated the doctor 
described such as "clearing out a tunnel" but 
"didn't call it a carpal tunnel. 11 Cla1m,ant stated 
returning to her regular job following her injury 
was "quite an adjustment." She reported that she 
experienced a dull ache in her wrist following this 
injury. Claimant disclosed that she was hospitalized 
in 1982 for severe headaches. She recited that 
tests at that time revealed a pinched nerve. 
Claimant admitted she had experienced pain at the 
base of her skull before 1983 and that such radiated 
into both shoulders. Claimant relayed that in May 
1983 she displaced a rib while loading meat into 
her home freezer. 

( A r b D ,ec • p • 3 ) 

APPLICABLE LAW 

The citations of law are appropriate to the issues and 
evidence. 

ANALYS,IS 

Contrary to claimant's argument, the greater weight of 
evidence supports the deputy's finding that claimant's disability 
is limited to the left upper extremity. 

Claimant states that she e~periences pain in her left 
shoulder, but Dr. Nelson's clinical notes reveal that claimant 
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retains full range of motion in the left shoulder. The arbitration 
decision discloses that claimant experienced pain problems 1n 
the neck and both shoulders before the inJury of April 28, 1983. 
This fact weakens the causal connection between claimant's neck 
and shoulder complaints and her April 28, 1983 work injury. The 
evidence claimant presented just failed to meet her burden. 

FINDINGS OF FACT 

1. Claimant reached maximum medical improvement on May 7, 
1986. 

2. As a result of claimant's April 28, 1983 wo£k injury, 
claimant suffers a 25 percent impairment of the left upper 
extremity. 

CONCLUSIONS OF LAW 
- . 

Claimant is entitled to - healing period benefits from April 
28, 1983 through May 7, 1986. 

Claimant 1s entitled to permanent partial disability benefits 
based upon a 25 percent impairment of the left upper extremity. 

WHEREFORE, the decision of the deputy is affirmed. 

ORDER 

THEREFORE, it is ordered: 

That defendant pay claimant healing period benefits for the 
period from April 28, 1983 through May 7, 1986 at the rate of 
two hundred sixty-eight and 08/100 dollars ($268.08) per week. 

That defendant pay claimant sixty-two point five (62.5) 
weeks of permanent partial disability benfits at the rate of two 
hundred sixty-eight and 08/100 dollars ($268.08) per week 
commencing May 8, 1986. 

That defendant shall pay accrued amounts in a lump sum 
together with interest pursuant to Iowa Code section 85.30. 

That defendant shall receive credit for all benefits already 
paid. 

That claimant shall pay the costs of this appeal in accordance 
with Division of Industrial Services Rule 343-3.1. 

Signed and filed this Jj-a:_, da March, 

UIST 
ISSIONER 
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Copies · To: 

Mr. Robert w. Pratt 
Attorney at L,aw 
1913 Ingersoll Ave. 
Des Moines, Iowa 50309 

M=. Larry Shepler 
Attorney ,at Law 
600 Union Arcaae Bldg. 
Davenport, Iowa 52801-1550 
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Filed 4-15-88 
David E. Linquist 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BIRDEEN HIMSCHOOT, 

Claimant, 

vs. 

MONTEZUMA MANUFACTURING, 

Employer, 

and 

FIREMAN'S FUND INSURANCE, 

Insurance Carrier, 

and 

SECOND INJURY FUND OF IOWA, 

Defendants. 

1402.40; 1801 
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• • 
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• • 
• • 
• • 
• • 
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File Nos. 672778 
738235 

A P P E A L 

D E C I S I O N 

Claimant was not allowed temporary disability benefits for a · 
work-related recurrence of a ganglion cyst. Claimant has not 
proved that she was unable to work for any period of time 
because of the recurrence of the ganglion cyst. 

1402.60 

Doctors had indicated that the ganglion cyst and its recurrence 
were work related. Therefore, claimant was allowed medical 
benefits for the recurrence. 

1802 

Claimant's condition was the _same before and after surgery 
for the ganglion cyst. The medical exhibits did not demonstrate 
the cyst was the cause of any permanent partial disability. 



Claimant was not entitled to healing period benefits for the 
cyst. 

1803 

Claimant had suffered bilateral carpel tunnel syndrome 
because of the work injury. The bilateral carpal tunnel was one 
injury when symptoms for both hands occurred at the same time, 
even though treatment and surgery for each arm occurred on 
different dates about a year apart. Claimant had a functional 
disability of the body as a whole because she had impairment of 
both hands, right greater than the left. 

2203 
.. 

Under the facts of this case claimant's bilateral carpal 
tunnel syndrome was the result of an injury and is not an 
occupational disease. 

3202 

Since bilateral carpal tunnel was found to be one injury 
there was no·second injury fund liability even though claimant 
filed two petitions, two claim files were processed, and the 
surgeries occurred about a year apart. 

4000.1 

Claimant was allowed an additional 30 days of benefits for 
healing period benefits because the employer failed to send a 
section 86.13/Auxier notice. 
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File Nos. 672778 
738235 

APPEAL 

D E C I S I O N 

APR 1 5 1988 

IOWA INDUSTRIAL (:OMMISSIONER 

STATEMENT OF THE CASE 

Claimant appeals from a review-reopening decision awarding 
permanent partial disability, healing period benefits, mileage, 
and medical expenses. 

The record on appea-1 co!'lsists .. of the transcript of the 
review-reopening hearing: o~e joint medical exhibit; claimant's 
exhibits 1 through 3; defendant Second Injury Fund's exhibits 4 
through 6; and defendant employer and insurance carrier's 
exhibits 7 and 8. All parties filed briefs on appeal. 

ISSUES 

The issues on appeal are: 

1. Whether claimant is entitled to benefits from the secon~: 
• • 1.nJury fund; 

2. Whether claimant is entitled to temporary total disablllty 
benefits, additional healing period benefits, or medical expenses; .. 
and 

3. Whether claimant's conditlon ls an occupatlonal disease. 

l 
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REVIEW OF THE EVIDENCE 

The review-reopening decision adequately and accurately 
reflects the pertinent evidence and it will not be totally 
reiterated herein. 

Claimant started working for defendant em~loyer on September 
23, 1980 as a production worker. Her job required many repetitious 
hand movements with both hands. Shortly after she began working 
she experienced a numb and tingling feeling as if her fingers 
had fallen asleep. She saw her personal physician, Nyle Kauffman, 
M_D. She reported to him on October 22, 1980 that she had 
numbness in her arms. Dr. Kauffman referred her to Lynn Kramer, 
M.D., a neurologist. Dr . Kramer saw claimant on April 27, 1981 
and wrote to Dr. Kauffman the next d~y that claimant had bilateral 
carpal tunnel syndrome, right greater than left, and a ganglion 
cyst on the median nerve . on the right. 

On June 4, 1981, Bruce Sprague, M.D., performed surgery 
which was a release of right transverse carpal ligament and 
excision of ganglion of volar surface right wrist. The diagnosis 
on that day was bilateral carpal syndrome and ganglion, volar 
surface, right wrist. On September 9, 1981, Dr. Sprague released 
claimant to return to work without any restriction. 

Claimant returned to work on September 10, 1981 and began to 
have more problems with the left hand. There was a layoff from 
October 20, 1981 to January 8, 1982. After claimant returned to 
work following the layoff, she continued to have problems with 
the left hand and the employer sent her to Robert Carney, M.D. 
On February 12, 1982, Dr. Carney saw her and on February 19, 
1982 took her off work because of pain in the left wrist. 

On March 22, 1982, Albert L. Clemens, M.D., saw claimant for 
pain in the left wrist and a stiff right index finger. He 
diagnosed her as having left carpal tunnel syndrome and recom
mended a release operation which was performed in surgery on 
April 9, 1982. On July 6, 1982, Dr. Clemens released her for 
light work for one month. 

Claimant testified that there was no light duty work at the 
employer. Mary Van Gorp, office manager, and Jack Ramsey, 
foreman for the employer, also testified that the employer did 
not accept a light duty release. Claimant did report for work 
in August 1982 without a full release from a doctor. She 
indicated that she felt she could not do the work and she 
resigne,d. 

Van Gorp testified that she had a conversation with claimant 
• I 

in July 1982 and it was agreed that claimant would not work for 
one more month and that claimant would get a full release and 
return to work. Claimant testified that she had no recollect ion 
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of the conversation but would believe Van Gorp if Van Gorp 
testified that the conversation took place. 

Claimant testified that in July of 1982, she indicated to 
Ramsey that her right hand still was not right and the employer 
made an appointment for claimant to see Dr. Carney. He saw her 
on August 10, 1982 and indicated she had recurrence of the 
ganglion just above the previous ganglionectomy area. 

Dr. Clemens performed surgery on the ganglion on December 
10, 1984 and removed lt. Claimant testified that thls surgery 
did not affect the function to her right hand or arm. She also 
testified at the time of the hearing that she had numbness and 
tingling 1n her hands and that she would not have the grip nor 
the dexterity to do production work for the employer. 

In a letter dated January 15, 1985, Dr. Carney stated, 11 In 
regards to th.e ganglion. recur·r ing,, thls too is not unusual, in 
my opinion. When a person returns to a repetative [sLc] type of 
work causing strain to the previous problem area this could 
indeed occur." Dr. Clemens, in a letter dated June 1, 1983, 
stated: 

It was my opinion that her bilateral carpal 
tunnel syndromes, for which she underwent surgery, 
as well as her original ganglion of her wrist, were 
related to her employment. The recurrence of the 
ganglion in the same place, is not an unusual 
circumstance. It is usually related to the same 
type of repetitive work and I felt this was the 
case in this lady's problems. 

(Jolnt Medical Exhibit, page S4) 

In a letter dated May 25, 1984, Paul From, M.D., stated that 
the original ganglion was related ·to her employment but did not 
express an opinion whether the recurrence was or was not related 
to employment. In a letter dated January 17, 1984, Dr. Sprague 
s ta te,d: . 

Her ganglion has reoccurred, whlch is something 
that happens 10% of the time following excision of 
ganglions, which we feel is probably due to some 
mucoid cells that are left in the area that will 
again produce the gangllonous process. 

I do not feel the ganglion is a work-aggrevated 
[sic] condition~ the carpal tunnel syndromes a re a 
work-aggrevated [sic] condition. 

(Jt. Med. Ex., p. 44) 

• 



• • 

H,IMSCHOOT V. MONTEZUMA MANUFACTURING 
Page 4 

In a letter dated March 13, 1985, Dr. Clemens stated, 0 I h ,ave 
seen her once since the surgery, namely January 10, 1985, and to 
my knowledge, as of that date, she had recovered completely from 
the surgery and I have no knowledge of her current status." (Jt. 
Med. Ex. , p. 51) 

Since claimant's resignation in August of 1982 she has spent 
some of the time in school and worked at various jobs. Some of 
the time is not accounted for in the record. She attended 
community college from September 1982 until May 1983. She has 
not returned to work for the employer. She still has numbness, 
no grip strength, pain in her right arm, and minor problems with 
her left arm. These problems have made doing the various jobs 
she has tried difficult. Dr. Carney, ln September 1982, wrote a 
letter stating that claimant terminaEed her job as a result of 
carpal tunnel syndrome. 

Claimant did not receive workers' compensation checks after 
August 1982. Defendant employer and insurance carrier did not 
give claimant written notice of termination of compensation 
benefits. 

APPLICABLE LAW 

The citations of law in ~he review-reopening decision are 
appropriate to the issues and evidence. 

ANALYSIS 

Claimant argues on appeal that she has sustained two separate 
injuries and as a consequence is entitled to benefits from the 
second injury fund. Claimant's arguments are not persuasive. 
The record clearly indicates that the original diagnosis following 
claimant's first complaints was that claimant had bilateral 
carpal tunnel syndrome, the right greater than the left. That 
diagnosis was made by Dr. Kramer o~ April 27, 1981 and by Dr. Sprague 
on June 4, 1981. These diagnoses were made before February 12, 
1982, the date claimant asserts is the date of the second injury. 
It should be noted that the date February 12, 1982 which claimant 
asserts is the date of the second injury is merely the date 
claimant sought medical treatment for the carpal tunnel syndrome 
in her left hand. 

Claimant argues that the separate memoranda of agreement for 
injuries of April 27, 1981 and February 12, 1982 establishas 
a matter of law that there ar~ two separate injuries. This 
argument is also not persuasive. A memorandum of agreement 
establishes an employer-employee relationship and that the 
injury arose out of and in the course of employment. ~t does 
not indicate what the injuries ~ere or if any permanent impair
ment resulted. It does not establish any fact relating to 
liab1l1ty of' the seco,nd injury fund. In this case, the ·secoiRtl 
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In a letter ,dated March 13, 1985, Dr. Clemens stated ,, 11 ! have 
seen her once since the surgery, namely January 10, 1985, and to 
my knowledge, as of that date, she had recovered completely f~om 
the surgery and I have no knowledge of her current status." (Jt. 
Med • Ex . , p. 51 ) 

Since claimant's resignation in August of 1982 she has spent 
some o,f the time in schoo.1 and worked at various jobs. Some of 
the time 1s not accounted for in the record. She attended 
community college from September 1982 until May 1983. She has 
not returned to work for the employer. She still has numbness, 
no grip strength, pain in her right arm, and minor problems with 
her left arm. These problems have made doing the various jobs 
she has tried difficult. Dr. Carney, ln September 1982, wrote a 
letter stating that claimant terminated her job as a result of 
carpal tunnel syndrome. 

Claimant did not receive workers' compensation checks after 
August 1982. Defendant employer and insurance carrier did not 
give claimant written notice of termination of compensation 
benefits. 

APPLIC,ABLE LAW 

The citations of law in the review-reopening decision are 
appropriate to the issues and evidence. 

ANALYSIS 

Claimant argues on appeal that she has sustained two separate 
injuries and as a consequence ls entitled to benefits from the 
second injury fund. Claimant's arguments are not persuasiv~. 
The record clearly indicates that the original diagnosis following 
claimant's first complaints was that claimant had bilateral 
carpal tunnel syndrome, the right greater than the left. That 
diagnosis was made by Dr. Kramer o'"n April 27, 1961 and by Dr. Sprague 
on June 4, 1981. These diagnoses were made before February 12, 
1982, the date claimant asserts is the date of the second injury. 
It should be noted that the date February 12, 1982 which claimant 
asserts is the date of the second injury is merely the date 
claimant sought medical treatment for the carpal tunnel syndrome 
in her left hand. 

Claimant argues that the separate memoranda of agreement for 
injuries of April 27, 1981 and February 12, 1982 establishas 
a matter of law that there are two separate injuries. This 
argument is also not persuasive. A memorandum of agreement 
establishes an employer-employee relationship and that the 
injury arose out of and in the course of employment. - lt does 
not indicate what the injurie were or if any permanent impair
ment resulted. It does not establish any fact relating to 
liability of the second injury f und. In this case, the =:seC-OiLlrl 
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injury fupd specifically did not stipulate that there were two 
injuries that arose out of and in the course of employment. 
Claimant has not proved by the greater weight of evidence that 
she received two separate injuries and is not entitled to 
benefits from the second injury fund. 

Claimant a~so argues on appeal that she is entitled to 
additional heaiing period benefits and medical benefits for the 
injury on April 27, 1981. The injury discussed in the appeal 
brief is the ganglion cyst and claimant asserts she is entitled 
to healing period benefits from the date the recurrence of the 
cyst was diagnosed (August 10, 1982) to a reasonable tlrne for 
recuperation from the surgery which was performed on December 
10, 1984. In order for claimant to receive the healing period 
benefits, the claimant must prove that the 1nJury resulted in 
permanent partial disability. 

Claimant's own testimony indicated that her condition was 
the same before and after each of the surgeries for the ganglion 
cyst. The medical exhibits do not demonstrate the ganglion cyst 
was the cause of any permanent partial disability. Dr. Clemens 
states that it was not the cause of any permanent pa:tial 
disability. Claimant had returned to work in September 1981 after 
the first surgery which was performed on June 4, 1981. She did work 
several jobs after she quit at the employer in August 1982. 
Claimant is not entitled to healing period benefits as she has 
not proved that the ganglion cyst was the cause of any permanent 
disability. 

Even if claimant is not entitled to healing period benefits, 
she may be entitled to temporary disability benefits if she 
proves that she was una!Jle to work ,due to the injury (the ganglion 
cyst). Claimant has not met her burden of proof. There is no 
evidence that claimant's 1nab1lity to return to work ln August 
1982 was due ·to the ganglion cyst . .. Just as there is no evidence 
that claimant's inability to return to work in August 1982 was 
due to the ganglion cyst, there ls also insufficient evidence to 
conclude that claimant was unable to work after the surgery in 
December 1984. Claimant has the burden of proving the period of 
temporary disabilit'Y, if any. Claimant has r10,t provided s.ufficient 
evidence to determine the period of temporary disability. While 
Dr. Clemens' letter of March 13, 1985 states that claimant had 
recovered completely from the surgery by January 10, 1985, it is 
not sufficient to determine a period of- disability. Also, 
claimant's own testimony as discussed previously indicated that 
her condition was the same before and after each of the surgeries 
for the ganglion cyst. Claimant is not entitled to temporary 
disability benefits because of the ganglion cyst. 

• Dr. Carney, Dr. Clemens, and Dr. From expressed the general 
opinion that the ganglion cyst and its recurrence are work 
related. The defendants should pay the medical expenses for the 



. 
• 

. HI~lSCHOOT V. MONTEZUMA MANUFA,CTURING 
Page 6 

excision on December 10, 1984. 

Claimant also argues she is entitled to additional healing 
period benefits for the injury of February 12, 1982 because she 
was not given notice of termination of benefits as required by 
Iowa Code section 86.13. Dr. Clemens released claimant to do 
light duty work for one month on July 6, 1982. The employer did 
not have light duty work. Claimant reported to the employer on 
August 7, 1982 without obtaining a full release but quit because 
she thought she could not do the work. The complaints she had 
about her condition were the same at the time she quit and at 
the time of the hearing. She was pa1d benefits through August 
8, 1982 but was not given written notice of the termination of 
those benefits. Claimant had discussed with her employer and it 
was the employer's understanding tha~ claimant was to receive 
benefits until August 8, the date she was to return to work. 
Claimant had previously received compensation for surgery in 
1981 and returned to work at whlch time the benefits would have 
ended. Under these circumstances, she had constructive notice 
that compensation would be terminated and she should have known 
that they would terminate on August 8, 1982. Claimant is 
entitled to thlrty days of temporary disability benefits from 
the time she had constructive notice of the termination of 
benefits. She is entitled to benefits from August 9, 1982 
through September 8, 1982. 

The final argument on appeal by claimant is that as an 
alternative to second injury fund benefits, she has suffered an 
occupational disease and should be awarded permanent partial 
disability. Under the facts presented in this case, claimant's 
carpal tunnel syndrome is the result of an injury and is not an 
occupational disease. 

1. Claimant became an ernploy~e of the employer on September 
23, 1980. 

2. Claimant's job required numerous repetitive hand, wrist 
and arm movements with both upper extremities. 

3. Shortly after the claimant started to work she experienced 
numbness in both hands and pain that went up into her arms, the 
right arm worse than the left; a funny feeling in her right 
index finger; loss of grip strength; and a ganglion cyst on her 
r1.ght wrist. 

4. Claimant's employment was the cause of bilateral carpal 
tunnel syndrome. "' 

• 

5. All of claimant's symptoms occurred at the same time and 
were first recorded when she saw her personal physician, Dr. Kauffman, 
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on October 22, 1980. 

6. Dr. Carney, Dr. Kramer, Dr. Sprague, Dr. Clemens, Dr. Solomon, 
Dr. Blair, Dr. Paulsen, and Dr. From all confirmed that claimant 
suffered from bilateral carpal tunnel syndrome even though the 
surgery on the right hand and the left hand were performed at 
different times. 

7. The ganglion cyst on her right wrist which appeared at 
approximately the same time as the bilateral carpal tunnel, and 
the recurrence of it, were caused by her employment. 

8. The ganglion cyst and the recurrence of it did not cause 
her to miss any time from work. 

9. The employer did not send an Auxier notice to the 
claimant when they terminated her temporary benefits in August 
of 1982. 

10. On August 8, 1982, claimant had constructive notice 
that her benefits would be terminated. 

11. Claimant has suffered a 10 percent permanent physical 
impairment of the right hand and a five percent permanent 
physical impairment of the left hand. 

12. Claimant incurred the medical expenses as shown on 
claimant's exhibit 2 for excision of the recurrence of the 
ganglion cyst. 

13. Claimant incurred mileage expenses for her treatment as 
shown on claimant's exhibit 1 for her work-related injuries. 

CONCLUSIONS OF LAW 

The work related injury of bil~teral carpal unnel was the 
cause of permanent disability and also certain ~2dical expenses. 

The claimant is entitled to an additional 30 days or 4.286 
weeks of healing period benefits from August 9, 1982 through 
Septemer 8, 1982 due to the failure of the insurance carrier to 
send an Auxier notice. 

The claimant is entitled to 10 percent permanent partial 
disability for functional impairment of the right hand and five 
percent permanent partial disability for functional impairment 
to the left hand 

Ten percent of the right hand converts to nine percent of 
the upper extremity and five percent of the left hand tanverts 
to five percent of the upper extremity. 
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Nine percent of the rlght upper extremity converts to five 
percent of the body as a whole and five percent of the left 
upper extremity converts to three percent of the body as a whole 
for a combined value of eight percent of the body as a whole. 

Because the claimant has recelved only one injury, and not 
separate injuries, claimant is not entitled to benefits from the 
second injury fund. 

There is a causal connection between the work injury and the 
ganglion cyst. 

The ganglion cyst was not the cause of either temporary or 
permanent disability. 

The claimant ls entitled to payment of medical expenses for 
a section 85.39 examination and the excision of the recurrence 
of the ganglion cyst as shown on claimant's exhibit 2 in the 
amount of $1,253.00. 

The claimant is entitled to payment of mileage expenses in 
the amount of $272.16 as shown 1n claimant's exhibit 1. 

The claimant is not entitled to any additional healing 
period benefits or temporary disability benefits due to the 
recurrence of the ganglion cyst. 

Claimant's bilateral carpal tunnel and ganglion cyst are 
injuries and are not occupational diseases. 

WHEREFORE, the decision of the deputy is affirmed. 

ORDE,R 

THEREFORE, it is ordered: 

That defendants pay claimant forty (40) weeks (.08 x 500) of 
per·manent partial disability benefits at the rate of one hundred 
twenty-eight and 48/100 dollars ($128.48) for a total amount of 
five thousand one hundred thirty-nine and 20/100 dollars ($5,139.20). 
Said payments to be due from September 9,. 1982. 

That defendants pay claimant's mileage expense in the amount 
of two hundred seventy-two and 16/100 dollars ($272.16) as shown 
on claimant's exhibit 1. 

That defendants pay claimant's medical expenses in the 
amount of one thousand two hundred flfty-three and no/100 
dollars ($1,253.00) as shown on claimant's exhibit 2. 

I 

That defendants pay all these benefits to claimant in a lump 
sum. 
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That interest will accrue on the healing period benefits and 
permanent partial disability benfits under Iowa Code section 85.30. 

That defendants pay the costs of the review-reopening 
proceeding and claimant pay the costs on appeal including the 
cost of the transcription of the hearing proceeding. 

That defendants are to file a final report when this award 
ls paid. 

Signed and filed this (fJK day of April, 1988. 

Copies To: 

Mr. Dennis L. Hanssen 
Attocney at Law 
Terrace Center, Suite 111 
2700 Grand Avenue 
Des Moines, Iowa 50312 

Mr. Richard Book 
Attorney at Law 
1000 Des Moines Building 
Des Moines, Iowa 50409 

Mr. Greg Knoploh 
Assistant Attorney General 
Tort Claims Division 
Hoover State Office Building 
Des Moines, Iowa 50319 

DAVI INQUIST 
INDUSTRIAL COMMISSIONER 

• 

l 
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D E C I S I O N 

Compensable gradual injury was found for bilateral carpal 
tunnel syndrome. As claimant did not leave his work permanently 
as a result of pain, it was found that claimant suffered two 
compensable injuries before he permanently left work as a result 
of being terminated for leaving his work station without notice. 
The first injury date resulted in a period of temporary total 
disability and temporary total disability benefits were awarded. 
A second injury date was found which resulted 1n permanent 
disability. The date utilized was the date when claimant's 
physician first realized that the condition would be permanent 
and claimant would not be able to return to his usual work. 
Despite subject complaints of shoulder and back pain, it was 
found that the injuries were confined to the upper extremities. 
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FILE tO. 767993 

R B I T R A T I 0 

JA~' 2 9 1988 

T' is is a procPeding in arbitra ion bought by Bruce T. Boe~ ·ng 1 

laiman , against Oscar 1a er Food Corporation, emplover (herei~ a~ter 
ferred to -s Oscar 1•layer), for ,orkers 1 conpensation ,enefit 

a result of an alleg 0 d injurv on r·ay 14, 1984. On December 
-, 1987,a h~aring was held on claimant's petition and the matter 
a3 cons·aered :Eull su m~t ed al... the clo-.e of this ear g. 

Th _ a r t i e s :1 a T ,2 s u b. i 1... t a a p 2 he a r · n g r e . o r t o r. o n t e s t -e .:1 
. s 1es crd stipc_-~~ons w i~h as approved and acce ted as a 
Ja l. of ch~ record of t is case at the time of h~aring. Oral 

tirnony was re eived during the hLcri~g cr~m clai at nd thQ 
f llo ·ng \tlitnesses: ebecca Ho~n -' . g, Phil sc·huma.cher, Jo .n 

-C 

c e r .. T h e e : .. ~1 i b i t s c e c e i ,l e d i n o t n e :. v id e n c e a t t 11 _ e ~ r i n g 
lisJ..ed in the prehearing repor ,-. Al according to t e 

ehea-i g reporc, th2 parties i-, a·✓ e stj ... ulated co· the, folloidi q 
m rs: 

1 On ~ay l!, 1984, claimant received an injury to Lhe 
right arm which -rose out of and in the course of ernployme~t 
w ' Lh Oscar 1ayer; t .e alleged work injury to the left a-m 

• ins in disnute .. 

2. Claimant's rate of wee ly compensation in the event of 
rt a 1 1ard of weekly benefits fr0m thi- proceed in shall be $165 31 
- r ,,,eek . 

J Claimant was paid 25.21445 wee~s of ~ompensation 
_ .... 
C1L the 

ra f $ e o 165.31 per week prior to the hearing 

ISSUES 

. '"f"lhe parties submitted the following issues for determi11 tion 
ln this oroceeding. 
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I . vhether claimant recei,ed any other injuries arising 
of nd in the course of his e ployment at Oscar ~a_er; 

II . ·het1er there is a causal relations ip between a y of 
ne llege~ ~ork injuries and the claimed disabilities; ana, 

III . The e~tent of w __ ·ly di abili y b nefits to whi-~ 
l3i·. ant i entitled . 

cu J . 

Th~ .f o 11 ow in g i ,-J a u mm a r : o f t he e id enc e pr e s e t e d i 1 t h i s 
se . For the. sake of breviL_._-, o ly the e ~de ce rnost per tine 1t 
this cl~ ision is discussed . ihether or not specifically 

r r -red to int is su mary, all OL the evidence received at t e 
hearin was consid_red in arriving at this decisio1. .swill b_ 

case in any attempted summarization, conclusio s ~bout what 
LA evidence offered mav show are e itabl:. Such concl sions, -
ir any, i1 ti1e follo',- ing surnmar should bt:' considered as preli . .:. 
f'nd·ngs of fact . 

Claimant testified Lhat t:e itiorf .. ed for Oscar I a ·er from 
No ember 1 , 1983 un_il his t_rmina-ion on Januar 3, ~985 . 
'lost o- nis war;, invol'led ham 00n· g i1 i(:h ne \~ . s re ,quir~d to 
L-i 20 71Ound ~ ams en a co11ti uous repetitiv2 ba s i =issembl7 
1 1 n e a s 1- i o n • C 1 a i man t s a 1 a th ~ t a f t e r e· a c h ham a r r iv e c a t , i s 
- or" tat ion he would use ,:i s.:.. .. ~ inch strai ht k½ i fe held in ii s 
right hand to trim the ham H_ steadied the ham using his left 

n . f _er trimming I which o. 1 too a fe se · r,nds, claima.l~t 
id hat he would then throw tbe am over his shoul e: to a bir 

lo tP- behind him . Claimant 0 sti:ied tha_ e,entuallv he was 
ss:. ne .:> a "pace line" wh.:.,_11 processe~ ;-ram 700 to over 1,000 
· m c: d u r in g hi ::;, s · i ft . Phi 1 Sch u n c he r , t ~ e pe r -on n el ma =- g er 
L O~car 1a · er , est.:..f.:.e,:I :-iat claimant 1;,,as pe.,...for_,ing the job 

incorrectly by thrcwing the hams over his shoulder an tha~ he 
h-rn-- were onl .. 16 t:o 17 po nds in ·weight . Sch1Jma her also 

I 

1 greed 'dith claimant's escription of the e.'tent cf t e 
aunt of wrist and hand motions required to perform the job . 

C 1 a i an t ' s e rn o l o y me 11 t pr i o r ·-o "' o r k i n g a t Os c a r 1 a~:{ e r 
co is ed of labo- wor - for a Ford car dealer, care of pa~ients 

t Woodward State Hospital , work in a bakery shop , work in a car 
rental business and emplo-~ment as a cashier- at a I-!arde:J • s 
E t-food restaurant . - . .; 

Claimant testi~i~d tat after on1v six weeks on the job at 
Oscar '/a·.;~r ri-- La a~ begai) to hurt a;;d he £el' n mbness and 
· in_ling ir.1 his -=ingers and hands He said that at times on his 
w ! home from \l01 r:-k the fingers or his right hand would lock 

roun., the s eer~ 19 -he r-> l of his car . He state that he also 
b:.. -n t.o experie.ce -i1, - iculty sl e eping because of the pain and 
nu br ess in his arms.. Claimant te~tifi e d tl at he al s o b e gan to 
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opt ings due to a loss of strength in his hand. Claimant 
aid that he never had these types of problems before working at 
s ar ·layer.. The company rned ical reco1 rds indicated that clairna t 

:irs~ reported right wrist pain to tne medical department on 
or ary 2, 1984. 

In P.pril, 1984, claimant sav1 Robert Deranleau, .. D., for 
1 f~ arm and shoulder pain. In May, 1984, claimant saw Dr. 

r-nJe _u for right wrist and left. shoulder pa.:.n Claimant, at 
haL time, was referred by Dr. Deranleau to an orthopedic 

rgeon, ~. B. Grundberg, t"i.D., wl10 first saw claimant on June 
1, 198 for a complaint that his right h~na ,,as falling asleep 
1 ·i~h ain and nurnbness in tbe carpal tun 01 and metacarpal areas 

c a·mant's right hand radiating into the elbow which had 
11 i..._m-= on graduall}: over tr e last several months. n Dr. Grut dberg 's 
·n~ressio n was that claimant was suffering from right carpal 
··u n 1 syndrome and cr, .... ss over te dinitis of the right v,Jrist. A 
few days later, Dr. Grundberg stated to claimant that he had an 

ion of either quitting his employment at Oscar Mayer and 
r:.aing easier work or undergoing surgery which is net successf 1 

0 perce~ t of the time. C'l~irnant expcessed a ,desire to remain 
or',· .. g at Oscar r1a 1er and chose surgery... On June 20, 1984, 

~1a·mant left work and underwent decompressi_on surgeEy of the 
·i l carpal tunnel syndrome and the cross over tendinitis 
- ndi ion by Dr. Gruridberg. Tl1is surgerJ 1 lS perforrr~ed despite 
-· negati ''= Er-1G test for carpal tur'"nel syndrome although Dr. 
r n- erg noted se eral clinical tests which were positive Lor 

- synarome. 

,.,laimant was released for light dut~ 'ti/Ork by Dr. Grundberg 
u., t 13, 1984, at wr1icn time claima11t .... eturned to "'1 or~. 

1 -ima- ·~vas then placed ba. k 011to the am ooning line ,but at a 
-ed pace. Despite cne reduced pace, claimant again be~an to 

~c ·ence difficul ies .ith both of his a.rms which e? ~e ded 
his shoulder a~d acrossed his back. Claimant returned to 

r Gr ndberg ,,~·ho placed .. im on cleanup duty £ ,or a month. 
1 i ant then -orked on the cleanup crev, at that time v-.1hich also 

olvea cleaning a dehairing machine. This type of work 
ol er use of claimant's hands in order to pry the hair from 

n_ o gs in the machine. Claimant remained on this j,ob for tl e 
n · - several weeks. In October, 1984, Dr. Gru dberg noted that 
lai ant was taking too many pai pills and he tapered off from 
h q antity he prescribea. At tha.t time Dr. Gr ind berg oted 
- t ~he left arm was bothering Jcla imant most of the time. His 

r s~ion at that time was right carpal tunnel syndromei 
op ; bilateral cu~icle tu nel syndrome; and, left carpal 

nn 1 syn rome. Dr. Grundberg recommended that claimant remai n 
n :leanup du ~y indefinitely or bid on an easier job. If 

c rnan could not find easier wark at Oscar !ayer, Dr . Grundber _ .. 
0 0 mended that he look fo r employment elsewhere. 
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laimant the contin1e to \Ork n ·1 January 3, 1985, at 
ich time he was terminated :b Oscar- ta_er foe le 1 ing his job 

a Osca r ayer it .ou per ission . The circ mstances le a: g up 
o his ter ina ion ere in dispute at the hearing. Cldimant 

-esti ied that John Feat er , Sch 1 macher's assistant, told him 
c1at he would have to find a D0 Emanen job other than the 

0 porary clean p job . Ther 0 fore, ~laimant said that he conpleted 
a :.rans fer equest ubid I form . C.!.aimar,t tes ified tha he did 

o _ apply for an ar·ticL lar t~/- e of wor'- • Fea her ~ a S hu. h 0 r 
·~agreed with claimanL 1 S testimony . He tescifiPd Lhat claiman~ 

under o co plusio to ch~ng~ jobs nd that lairn~nt volun ~il_ 
cornplet,ed a transfe ... request to finG lig er ... ork on the cut 
floo . The transfer reque_ form · dicat s ha~ claimant 
r ouested a transfer to tle ut :1oor . ... 

Claimant said that •.-w1hen he st.;Jrte . e ne I job o. the cut 
oor , he could not physicallJ tolerate the work as it e . ceeded 

Dr . Grundberg ' s rest-ictions agains lifting o,er 20 pounds . 
l imant said that e comolained o nis -orema who stated that 

h · 1as unaware of an, such r s--ric.:tions. Claimant said that -~e 
t became angr:' and told is fore~ an that he •1ould o h01te LO 

- t the written re . triction note fron Dr . Grundberg. Claiman~ 
s~a~ea that the foreman told him tnaL hes ould do so. T1~ 
oreman i J..he co· .pany· recor s indicates ha claim nt ne · r 

t.ol "'! him that he 1 as. lea i ... g . Claiman sai at the 1 earing t 1 at 
h l~ft the pla .t at luncnti .e and upon leaving he discussed t'1e 
ma t ._er vl i th u n i a n o f f i c i al s . C l a i , an t t 11 en a r r i "'" e a t hon e d 

· :ocussed he mattPr with his ·mother- and th 0 n returned o the 
l an but , e 11 a ft Pr t he us u a 1 l u n c h b r e ... k t i me . App a r e n t 1 y r l1 e 

aid not return •with any note from Dr . Grund berg . Clai~ ant 
learned upon arriv:ng at Oscar 1a er that he was terminated. 
_la:lant then filed a grievance whi h _ as ul i a~ely de ied bv 
t e compan~ but t _at company officials agreed at t'1e final step 
oft e grievance process not to contest claimant's _laim for 

mplo_/raent coj ?en sat.ion benefits n h1s ep0sitio , claim~ t • s 
u·or_ as to the circum . Lan.~s leading p ~o the te-rninaLion was 
s meAhat differe t tnen his tes :mony a- hearing. In hi 
deposition, claimant ~aid tat he onlv old union officials that 
he as leaving 40rk, not his forema . 

Dr . Grundberg ' s records indicate that an o ember ~o, 1984, 
: -. e d o c to r g a e c 1 - i m ,an t a no t e t ~· t c 1 a i man t s o u la r em a i n o n 

71eanup duty Ear three months . s indicated above, Dr. Grundbe-g 
in October , 1984, had indicated to claimant that he sl:lould b · _ 
on an easier job . Dr . Grundb 1e.cg did not imp1ose ritr.e ermane t 

Ork restrictions against pushing, pulling, or lifting over ~a 
pounds until after an office visit on January 11, 1985, s bseq ent 
~o cllimant 1 s termination . Feather and Sch macher Lesti ied 
Lhat under the transfer rules, claimant could have termin ted 

he transfer and returned to th<2 cleanup crew if he s .. issatis.cied 
or any reason w:th the kill floor job. T ey furth r testified 

.hat: cl imant was terminated only i""or the reaso1 of le hts 
Job without permission which they contend is ave y ser1ou~ 
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101 tion of compan- rules~ in an assembly line tJpP of 
ackin plant where ea h job must be m nned ror the line to 

1. n ot;i e - a t iv e . rn ~ 

n. a~ , 1985, claimant r_t r ·ed L.o Dr .. Grund berg 1ith new 
o la'nts o_ as iff neclr c: d Dr .. Grundoerg dia nosed a _ossible 

.iGal -aiculitis and _,, r ered a m""'elogram te t . Dr . Gr 1 n"'be g 
L ted t t claimant ~ad such cervi alp o~lems x_e ding into 
i.:> u . trem~ties .,:: r 1ea -s. e m elo __ a was perfo med a 
o a Me ~a isL in Sep~e~ 0er, 1985, and he tes r sults ere 

r or al . 9owever , shor~l: ;..C .. er c: e m elogra.n test claima t 
s ;:. red what \va:3 call d at the _i e 1 orand mal s izur " a. a ., 

o a~ily las~ consciou- -ss . Cl imant has at had such a 
u , or a loss of consciousness since that time but c ai1na"i. 

no 1 
· on t e n d s t 1 a t h i s n:: c k a. n a b a c , : , _ v · u L s i c e th a t ·_ me • 

D Gru dbecg diagnosed claimant's b--cl" dif£ic 1 es as c ron1c 
s ain o.:: the cer -,ical soine . All E G tests performed upo 
cl · 1ant since hat time havTe remained normal. Claima t last 

r . Gr ndberg in [,a1, 1986, and the aoc or noted I _or inu,at:on 
L 1 ima t's necY ands~ ulder nai • 

Claima t testified that he de elo 0 d a drug dependenc~ 
ob .em f om sing t~ e medica~io pr_ ·cribe b~ . r. Grundberg 

-fter Dr . Grundberg so pe prescrib"n th·s medication, 1 e 
.:.n_d J.e sa. e E)ai ediL:at ·on illegall· from 11 t . e str _ ts .. ,1 

··-,.- all_, claimant was iaanos~- as a - ug abuser for · e li ~e 
o ne edication pres_ribr.=d by- Dr .. Grund erg T·~·c diag os · s 

m O by Erle v . Fitz, D . C., , ho claim nt said t the earing 
is - ,. chiatrist . Dr MiA...z 1 s bac gro nd is not ,a part ,of ··he 

o or this case . There is also no in icacion on the edical 
epo s bmit ed by Dr . Fitz t,1hat, if a y, specialt .. n e - ic~ e 

D • 7 ma·v ha ·ve or whether is spec·a1t. i;:) bo~rd cert· . ied. 
or ing to claimant he under e~t dug abuse herapy for 
-o irnately 30 d s in L1crc· of 19· 7. Claimant is currentlJ 

su 0 ing Dr . Grun~berg for malpractice because of is alleged du 
_~o lern . Claimant admitte at hear~ng hat e lied in his 

JOsitio bv s a~in that e b 0ff dru sat th~ time o his 
.j, 

d )0si~ion for appro~imately four months. Ho·wever , clai1nan 
s ifiea at hearing that he has been off rugs for ap roxima el~ 
ear . It should be noted tha cl imant rea1es ed and r e c ~ ived .,.. 

pr scriotion for oain medicat·on from Peter ir z, ~1 . D , only -a fQw ~eeks before the hearing int is cas . 

fter leaving Oscar •ayer ~laim n as unemploJed ~or a 
con iderable le gtn of time and rew unernp 01ment ompens tion 
ben fi s . Claimant then work_d or a brief pe iod of time as a 
ar wash attendant and on a construe ion ~rew erec ing grain 

bins. Claimant st3tes that he -as '-omp lle to quit both of 
hese jobs due to his hand and ~-m problems . At the hearin , 

~ -ima t described a continuation o - pai and loss of st·en h 
• n b o h o f h i s a ~ms , □ h ,o u la e r s and b a c k .. He om pl a in o £ 
popping in his ~howlders and iris arc~s along with havin 
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stiff neck on the right side. Claimant testified that symptoms 
ppear after a·ctivity such as raking leaves or while quickly 

_ rning his eek. At the time of the hearing, claimant was 
·orking full time for his father in the family newspaper business 

as an ad salesman and printer. Claimant denies performing any 
y work in such employment. 

In February, 1985, Dr. Grundberg opined that claimant 
s1ffers from a seven percent permanent par~ial impairment to the 
~1ght upper extremity and an eight percent permanent partial 
impairment to c ··1e le=t upper extre1ni J. Dr. GrL1ndberg did 11ot 
ive a spPcific opinion dealing with the causal connection of 

cl--i1ant's sympto1ns to his work. David B. 1lcClain, D.0. 1 

anther orthopedic surgeon, opined that claimant suffers from 
ilateral carpal tunnel syndrome and rates the permanent partial 

impairment as l: percent to each upper e tremity with an overall 
body as a whole impairment of nine percent. Dr. McClain did not 
opine as to the causal connectiori of this impairment to claimant's 
war . 

Peter D. Wirtz, M.D., a board certi~ied orthopedic surgeon, 
eramined claimant in September, 1985, and again in November, 
1987. At the time of his first exam, Dr. \ irtz reports that 
claimant also complained to him of low ba~k pain along ,1ith his 
arm , sb.oulder and neck· difficulties. In his deposition, Dr. v-lirtz 
elieves that claimant's arm S\imDtoms are lf-t7or.-. related but .... -

disagrees with the c~rpal tunnel syndrome diagnosis of Dr. Gcundberg 
and likew~se disagrees with the need for carpal tunnel release 

u_ge.ry p~rformed by Dr. Grundberg. Dr. Wirtz does not believe 
tat a carpal tunnel diagnosis or a determi a~ion concerning 
raroa_ tunnel release s1;rgery is ap9ropriate \·iiL.hout a pGsitive 

lvl test and he notes that all of clair.1ant s paut E G tests 1 ere 
negative. He admits, however, _hat he did not attempt to rate 
laimant's pain, loss of strength or seBsation u .dPr the most 

recent A.~A Guidelines. Dr. Wirtz also does not believe that 
claimant has suffered permanent partial impairment due to the 
negative EMG test. Given a history of prior cervical problems 

. - no cervical problems until after claimant left his emploJment 
at Oscar Mayer, Dr. Wirtz further does not believe that any of 
claimant 1 s cervical or lo\v bac.k pain \vas v~ork related. 

Claimant's appearance and demeanor at the hearing failed Lo 
indicate that he was testifying in a candi and truthful manner. 

At'PLICABLE LAW AND ANALYSIS 

I. Claimant has the burden of proving by a preponderance 
of the ev·aence that claimant received an injury which arose out 
of and in the cour e ,of employrne'1t. Tl"1e words "out of" refer to 
t e cause or source of the injury. The wor , s "in the course of' 
.. efer to the time and place and circumstances of the injury. 
s~e Cede - Rapids Community Sch. ,. Cady, 278 N W .. 2d 298 (Iowa 
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1979, Crowe v . DeSoto Consol . Sch . Dist ., 246 Iov1a 402, 68 1.r . 2a 
3 (1 55) . An employer takes an employee subject to any active 

o,.. do mant healt_ impairrn-ents, and a 11,ork connected injury \tlhich 
more than slightly aggra 1 ates the condition is considered to be 
a personal injury. Ziegler v . United States G;p um Co . , 252 
Io a 613, 620, 106 1. . \~ . 2d 591 (1960) and cases cited therein. 

IL is not necessary that claimant prove that his disabilit~ 
:esults from a sudden unexpecte~ traumatic event. It is sufficienL 

sho hat the disability developed gradually or progressively 
rm war activity over a period of time. McKeeve C stom Cabinets T 

• -------------------
l 1th, 379 _ . v:t . 2d 368 (Iowa 1985) . In ~1c'eever cour also held 

that the date of injury in gradual injury cases is t,e time when 
- ·n prevents the employee from continuing to work. In McKeever, 
he injury date co~ncided •ith the time claimant was finally 

c moelled to give up his job . This date was then utilized in 
erm·ning rate and the timeliness of claimant ' s claim under 

Io a Cade sec ti on 8 5 • 2 6 • 

Defendant argues tha_any application of the c eever gr~dual 
njur: doctrine is not appropriate in this case beca se claimant 

did not plead such a theory. First, this deputy commissioner is 
naw r 0 of any rule of law which requires litigants to plead 

al theories b ~fore a hearing an in any e1ent the technical 
u es of pleading do not apply to administra~ive proceedings. 

T fac~-s giving rise to a gradual injurJ in this case \<Jere well 
'lo., to defendant long before the, hearing g i ,en Dr It· Grund berg's 
f"" • 

1rst report of a gradual onset of symptoms. SecondlJ, the 
_p ·ca ·on of the McKee er doctrine to an overuse syndro1ne case 

c r inly cannot be a surprise legal theory as the lcKeeve.r case 
1 elf involved an overuse syndrome t~pe of case. 

Therefore, the Mcveever gradual injury theory±~ a~pl : cable 
'--, this c se insofar as t e fact that cl ,aimant has sho\..,n a 
9 dua inj~r y which arose out of and int e course of his 

• lo·mpnt . Although Dr. Grundberg did not give a specific 
al connection opinion, it is clear from his treatment and 

0 strictions he placed on claimant's activities that he believed 
h c1a·mant 1 s hand and arm difficulties are work related. 
lthough Dr . Boulden disaarees with Dr. Grundberg's iag r_osis 

~ ~ 

an Lorm of treatment, he did admit that the symptomatology of 
cla.imant 1 s hand,s and arms viere wor 1 related . herefore, the 
reater weight of the evidence establishes a gradual or cumulati ~e 
-a~ma type of injury process t9 both of claimant's ha ds an 
m- which arose out of and in the course of employmen . 

On the other hand, claimant has not shown that the upper or 
l)wer back problems wece work related either b) medical opinion 
~~ ~he facts . It is not clear,_~owever, what Dr. Grundberg 

· ieves as to the cause of claimant's upper back problems i 
ht of the statement that cl imant had such probl ~ s form nJ 
rs n his repot:"t. Claimant had no back problems .. ile 
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war ·ing for Oscar layer . Claimant laims th t the back 
began after the seizure following the myelograrn . This 

probl_ms 
h_ory · s 

pausible as tne reason th ,t t~ e J .lo r m \ s first 
as due to cla· ant 1 s back oai complai t 

r o_rrorme. -

tt problem aris_s as _o injury a ·e whe yo· pplJ the 
radu2l or cJrnulati - e i . jur · __ i:...or:v onto t e i:act ;;; of tn·~ cas - . 
1 imant ~l ,ead an injur dal..t= of Lay anu L - S 

.·. u a tea to b . def_ dant . o .~- -r, tl1is ate re .all:· _ oes -LOL 

_ in ide or rela_e to an· 0 ..:io o di :bili . Claimant ·a -. _ t leave or· u . il June 20 tor .e s rger ~. ..1 t.~,o gh laima . t 
e manentl l_ft his e olo mPnL in Jan , 1985, ~uch a da_ 

~ - ~ - ~ 

ould . ot be utilized for :. injur ~a O und r 1...,-·eeve_ 
ao'- rine bPcause laimant 1~ft b 1~cause he - s ar1gr:y it1 is 

u~er iso ~ hi_h led to tis term~nation, no - b ause of is pain. 
Clai ant is si ply no fou d c edib __ on his c·rcumstan es o 
his termination . Unfor u , r. _ · c ee1~r ourt · id not gi e 
i structions as to hoi to -rri eat an inj ry date' hen clai 1ant 

i rio'- pe·manentlJ lea.e h. em lo e d e 1_0 i .. . .... o e,e , 
ir. must e realized t .. a u1,~er the radual .:.njury nroces--, hPre 
i- a conti uous injur_ eac 1 i=lJ. d e er_ aa~ clai an 1· r! ... :i ;n t:1e 
·!,jurious enviro .ment . Co .segcue ~1 .... , there ma b 1 se. era_ 
1 jury dates ead ·ng to se eral differ en typ~s of , i::abilit 
o er the entire gradual or u ul~ ive · j nrocess. T er2 -o ~, 
e ch tfpe of disabilit .. 1 ma 'a e a diffe t inj r te alt .ough 
i_ is a part o t· e same inj r~,,. roce s . The _reci j r .. 
_ates in this case for th~ _l~imed d:s bilities will be a al 
with below . 

Claimant has not show t e reponderance of Lhe e · ence 
t .at he suffered an injur_ a~ t e resu t of his cl-im of druJ 
buse . This deputy commi--sioner ··ust kro more abo Dr . :: i z 
o accep.i.. an o.9in~on by 1:m as o e c sal conn" _1.. .:.o of 
la 1 mant 1 s alleged drug addi_·on p_oble-s especicll .~ ··he . 

clai ant admitted to obtAi i.g dru, ''from 'he streets." lso, 
no 13.st· g e·ffects from c.ha- seizure follo•1in L. e fil}elo rah l1as 
be n shown to constiLute an injury to claimant ' ~pine or t e 
br in . 

Finally , c airnan 1 as no -ho, that he has an injur_ -,o 
0

· her of hi-=> shoulders or an i jury i o th bod_ as a ;hole .. 
Subjective pain corr.~ lain s lone are not sufficient -o e .stablish 
an injury . Claimant , in his testimony, complaine about pa:n 
~adia ; ing from his arms into his shoulders and acrossed hi 
~n this agency ' s experie ce , his could be the resul~ or man1 
c~uses unrelated to an injury to the ti~sues of the shoul er. 
T e o ly tre,atment claimant has eceived r e lates to th 0 ar::ms '" . 
a diagnostic test fot his ~pper back . Te uppe~ baLk problems, 
howeveL, have not been found ,o :.,e wocv 0 lat~d.. Finall ', · he e 
~s.absolutely no medical ev· ·ence su porL ·ng a y th e y of an 
10 Jury to the· shoulaer; nor las th_ . e b di gnosis or 
spe ific treatment for a sl ould r injury. 
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II. The claimant has the burden of proving by a preponderance 
f the evidence that the work injury is a cause of the claimed 

a:sabilitJ. A disability may be ei her temporary or permanent. 
In the case of a claim for temporary disability, the claimant 
m SL establish that the work injury was a cause of absence from 

o ~ .. and l iost earnings during a period of recovery from the 
inj r~. Generally, a claim of permanent disability invo .. es an 
in'tial determination of whether the work inJury was a cause of 
perLanent physical impairment or permanent limitation in work 

ti ·t_. However, in some instances, such as a job transfer 
at.:sed by a war• .. injury, permanent disability benefits can be 

awarded without a showing of a causal connec~ion to d physical 
.ange of condition. Blacksmith v. M.11-American, Inc., 290 .i .. 2d 

3 8, 354 (Iowa 1980); cSpadden v. Big Ben Coal Co., 288 N.W.2d 
181 (Iowa 1980) . 

The question of causal connection is essentially within the 
dam in of expert medical opinion. Bradshaw v. Iowa 4ethodist 
· o~pital, 251 Iowa 375, 101 N .. \~.2a 167 (1960) .. The opinion of 

perts need not be couched in definite, positive or unequivocal 
lang . age and the expert opinion maJ be accepted or rejected, in 
· hole or in part, by the trier of fact. Sondag v. Ferris Hardware, 

20 .W.2d 903 (Iowa 1974) . The weight to be given to such an 
opinion is for the : inder of fact, and that 1nay be affected by 
the comp_eteness of the premise giv_.o. th 1e e pert and other 

rounding circumstances. Bodish . Fischer, Inc., 257 Iowa 
516, 133 _- .. 2d 867 (1965). 

F rthermore, if the available expert testimony is 1nsufficient 
-lone to support a finding of causal connection, such testimony 

a· be co~pled with nonexpert testimony to sn,w causation and be 
~uff~cient to sustain an award. Giere v, Aase Haugen Homes, Ire., 
259 :owa 1065, 146 l .v~.2d 911, 915 (1966). Such evidence does 
.ot, however, compel an award as a matter of law. Anderson . 

c,s_ar ~a 11er & Co . , 217 1 .r...;.2a 531, 536 (Io,1a 1974). To establisb_ 
c .aloensability, the injury need only be a significant factor, 
rot be the only {actor causing the claimed disability. Blacksmith, 
290 LW.2d 348, 354. In the case of a preexisting condition, an 
employee is not entitled to recover for the results of a pr .- e ist ·ng . . 
lnJurv or disease but can recover for an aggravation thereof 
which resulted in the disability found to exist. Ol~on v. Goodye-r 
Ser1ice Stores, 255 Iowa 1112, 125 '1.ii.2d 251 (1963). 

In the case sub j~dice, clajmant has shown only a work 
~jury to his arms as a result of the gradual injury process. 

First, the views of the primary treating physician, Dr. Grundberg, 
are given greater weight over the other physicians rendering 
Opinions int is ca~e due to his familiari~y with claimant's 
condition on a clin:cal basis. · ~rom the reports of Dr. ,Grundberg, 
claimant establis _ e .. that l1e was off work for: treatment of his 
wor relat~d right hand and arm condition from June 20, 1984 
t~rough ugust 12, 1984. Claimant was not absent again until 
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tis errnination o n January 3 , 1985 . It was first reported by Dr . 
G undberg on Octobe r 2 3 , 1985 to defendants that claimant will 

ave permanent effects from bilateral carpal tunnel syndrome and 
bila_eral cubicle tunr1el svndrome ~na that claimant will not be _.._ 

able to retur n to his normal job at Oscar Mayer . Dr . Grundberg 
r commended at that time that claimant either emain on cleanup 
uty indef i nitely or find easier \Ork. Dr . Grundberg ultimatel· 

r tea claimant's permanent impairment after claimant left ~ork 
in January , 1985, but there does not appear to be any evidence 
hat claimant's condition changed between October of 1984 and 

Januacy of 198:-" . 

Such facts as set forth abov~ under a gradual type injury 
p ocess give r ise to two injury dates for purposes of awarding 
di ability benefits . The first injury date is June 19, 1984 for 
an injury to t he r ight arm resulting in temporary tot~l disability 
e: tending from June 20, 1984 through August 12, 1984 . The 
benefits are labeled temporary total disability rather t~an as 
·ea ling period because Dr . Grandberg expected claimant to return 

~o full duty following the surgery as the purpose of the surgery 
as to return claimant to wc~k . 

A second injury date arises from the fact that claimant 
r 0 turned to work in August, 1984 and was war ing at the time Dr. 
Gru r-berg finall - realized that claimant's bila.teral conditions 

0 r e p e rm an en t on O c to b e r 2 3 , 1 9 8 4 • Thi s i n j u r y \v a s a s i rn u 1 ta 11 E: o u ....i 

injury on October 23, 1984 to both arms due to Dr. Grundberg 1 s 
s·multaneous multiple diagnoses at that time of bilateral cacpal 

u nel syndrome and bilateral cubicle tunnel syndrome . The 
o~ obPr 23, 1984 date also should be the injury date for awarding 

ane t disabili ' y benefits . It would be unfair to require 
£ ndant to pay permanent disaoilit} benefits prior ~o Lhe time 

he authorized physician realized that claimant's con ition ~as 
ermanent . Interest on benefits snould also be paid from that 
at 0 as defendant should have realized from the statement of Dr. 

Grundberg on October 23, 198 , that claimant would have some 
PX ent of perrnanen~ disability to both extremities although he 
was ~at actually rated until January, 1985 . Claimant also is 

oc e titled to healing pe~iod benefits after January 3, 1985 
because it was apparent to Dr . Grundberg on October 23, 1984 

laimant ' s condition was not expected to improve. ,gain, 
only injuries found to be work related in this case was 

lirni , ed to the arms • 

. III. Claimant must establish by a preponderance of the 
011dence the extent of weekly benefits for permanent disability 

0 \l ich claimant is ,entitled. Perman,ent parti ,al disabilities 
rec ssifiea as eitr-ier scheduled or unsc .. eduled. specific 

~c duled disability is evaluated by the functional method; the 
1nd stria! method is used to evaluate an unscheduled disability . 
.:! rtin . Skelly Oi Co., 252 Iowa 128, 133, 106 .W . 2,d 95, 98 
(l GO); Gr: _ .. -es • Eagle Iron Works, 331 .W.2d 116 (Iowa 1983); 
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~imbro v . DeLo n g ' s Sportswear , 332 N . W.2d 886, 997 (Iowa 1983). 
w. 0 n the result of an injury is loss to a scheduled memoer, the 
compensation payable is limited to tnat set forth in tne appropriate 
-u division of Code section 85 . 34(2) . Barton v. revada Poultry 
Co., 253 Iowa 285, 110 N . tv . 2d 660 (1961) . " Loss of useu of a 
. ,~rnbt0r is .,qu i valent to u10-s 11 of the member . oses v. ~ational 

t ·on C . Co ., 194 Iowa 819 , 184 N.vl. 746 (1922). Pursuant to 
Coo section 85 . 34(2}(u) the industrial commissioner may equitably 
prorate compensation pa~able in those cases wherein t e loss is 

m-thing less tnan that provided for in the schedulr:?. Blize 1 .. 1. 

Eagl Signal Companv , 164 N •. 2d 84 (IO\-la 1969). 

From the evidence submit~ed, it is found as a matter of fact 
·at the work injury of October 23, 1984 is a cause of both a 
e en percen t loss in use of the right upper extremity and an 

eight percent loss of use of the left upper extremity resulting 
ace rring at the same time. Based on such a finding, claimant 
~s entitled as a matter of law to a total of 45 weeks of permanent 
partial disability benefits under Io a Code section 85 . 34(2} {s) 
which is nine percent of the 500 weeks , the maximum allowable 
n ber of weeks two simultaneous injuries resultin in the same 

cident . The nine percent figure was arrived at by utilizing 
e A A Guidelines referred to in the evidence by taking the 

r ting of Dr . Grundberg under these guidelines and arri,ing at a 
L tal whole man percentage of nine percent . See Simbrc v . Delong's 
§p rtswearr 332 N . vl.2d 886 (Io\1a 1983). 

Claimant is also entitled to temporary total disability 
e eEi~s from June 20, 1984 through August 12, 1984 as a ~esult 

oft e June 19, 1984 injury under Iowa Code section Sj.33(1). 
Th 0 re ·s _ittle question that claimant left work for surgery at 
t t t·me and was not released by Dr . Gru dberg un il August 12, 
19 84 . 

FI DI GS OF FACT 

l. Claimant was in the employ of Oscar Mayer at all times 
matPrial herein as a ham boner in a meat cutting plant operated 
b, Oscar Mayer . Claimant's job at Oscar Mayer required the 
~xtensive and repetitive use of both of his hands, wrists and 
arms in a cold environment . 

2. On June 19 , 1984, claimant suffered an injury to the 
right arm as a resu 1~t of an overall gradual injury proc 1ess 
medically referred to as right carpal tunnel syndrome and cross 
O"! r tendinitis of the right wrist v1hich arose out of and in the 
course of his employment at OM. 

3 . The work injury of June 19, 1984, was a caus e of a 
P r·oa of temporary total disability during tr e atme n t ad 
r~cover from the work injury from June 20, 1984 thr o ugh Aug us t 
12 , 1984. Claimant underwent decompression surge ry o n J une 0, 
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198 nd was not released to return to work by Dr. Grhlndberg 
u cil August 13, 1984. 

4. On October 23, 1984, claimant suffered a permanent 
i jury to both of his arms at the same time as a part of an 
o Prall gradual injury process medically termed as bilateral 

a~pal tunnel syndrome and bilateral cubicle tunnel syndromP 
~hich arose out of and in the course of his employment at Oscar 
a_er. At this time, claimant's primary treating physician 

:irst released that claimant would not return to full duty at 
Oscar ~1a_·er and that he v-..1ould have to remain on 1 ig ht duty or 
seek work elsewhere. 

5. The work injury of October 23, 1984, was a cause of a 
seven percent permanent partial impairment of he right uoper 

• extremity and an eight percent permanent partial imoairment to 
~he left upper extremity or a total whole man permanent impairment 
of nine percent. Claimant is now oermanentl} restricted from 
pushing, pulling and lifting over 20 pounds as a result of the 
oermanent condition of his arms. Claimant co tinues at the 
present time to suffer from pain, loss of sensation and loss of 
trength in both of his uoper extremities as a result of the 

October 23, 1984 work injury . 

COrCLUSIONS OF L W 

Claiman . has established by a preponderance of the evidence 
entitlement to permanent partial disability benefits and to 
t rnporary total disability benefits as awarded below. 

1. Defendant shall pay to claimant forty-five (45} wee~s of 
0°rm~nent partial disability benefits at the rate of one hundred 
sixt -five and 31/100 dollar ($165 . 31) per week from Oc ober 23, 
1984. 

2. Defendant shall pay to claimant temporary total disability 
benefits from June 20, 1984 through August 12, 1984, at the rate 

· of one hundred sixty-five and Jl/100 dollars ($165.31) oer week. 

3. Defendant shall pay accrued benefits in a lump sum and 
shall receive credit against this award for the wenty-five 
noint two-one-four-four-five (~5 . 21 45) weeks of weekly benefits 
~reviously paid pursuant to the stipulation of the parties in 
- e prehearing report. 

. 4. Defendant sha·ll pay interest on benefits avdt" e herein 
in a manner consistent with this opinion . 

. 5. Defendant shall pay the costs of this action p trsuant to 
Division of Industr ·a1 Services Rul _ 343-4.33. 
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6. Defendant shall file activity reports on the payment of 
th· s award as requested by this agency pursuant ~o Division of 
Industrial Services Rule 343-3.1. 

J, 
0 C/ I 

Signed and filed this <-~ 1 day of January, 1988. 

Copies To: 

Mr. Stephen D. Lombardi 
t-tornev at Law ..c. 

8230 Hickman Road, Suite G 
Des Moines, Iowa 50322 

r . Harry ~ . Da.hl 
Attorney at Law 
974 73rd St., Suite 16 
D s Moines, Iowa 50312 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 

• J 
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File No. 711863 

A R B I T R A T I O N 

D E C I S I O N 

Claimant presented himself with symptoms affecting primarily 
his right arm, but which also involved his neck and shoulder 
region. Although he had been thoroughly evaluated, the consensus 
of the medical practitioners was that he did have bona fide 
complaints and abnormalities, but that they were unable to 
identify the etiology of those complaints and abnormalities. 
~he record clearly showed that the onset of the complaints was 
immediate following the trauma of which claimant complained. It 
was found that, in view of the medically documented physical 
abnormalities, the unknown etiology and the onset upon the 
occurrence of the trauma, that the trauma was a proximate cause 
of claimant's difficulties. Where the difficulties involved 
Primarily the right upper extremity, but also involved the 
cervical spine, the disability was held to be to the body as a 
whole. Where the evidence failed to suggest, based upon claimant's 
education, experience and physical condition, that there was any 
type of employment for which he was reasonably suited, he was 
found to be permanently and totally disabled. Claimant was a 
construction worker who usually did not work during the winter 
months, but the occupation in which he engaged sometimes did 
Provide winter work in the Midwest area or work in warmer states. 
The occupation was held to be not exclusively seasonal and his 
rate of compensation was based upon his previous 13 weeks' 
earnings. 
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INTRODUCTION 

IOWA INDUSTRIAL COMMISSIONER 

File No. ·111863 

A R B I T R A T I O N 

D E C I S I 0 N 

This is a proceeding in arbitration brought by Wayne V. Holliday, 
claimant, against Spencer Company, his former employer and 
Liberty Mutual Insurance Company, the employer's insurance 
carrier. The case was heard at Waterloo, Iowa on July 30, 1987 
and was fully submitted upon conclusion of the hearing. The 
record in this proceeding consists of testimony from Wayne v. Holliday, 
William F. Bower and Patricia Holliday. The record also contains 
jointly offered exhibits 1 through 13. 

ISSUES 

The issues pres,ente,d by the ·parties are -determination of 
whether a causal connection exists between the injury that 
claimant sustained on July 26, 1982 and any permanent disability 
with which he is afflicted. Also at issue is the nature and 
extent of permanent disability. Claimant urges that he is 
permanently and totally disabled and that the odd-lot doctrine 
should be applied. Claimant urges that his healing period runs 
from August 3, 1982 through February 14, 1984. The rate of 
compensation is at issue with the employer contending that 
claimant was a seasonal employee whose compensation should be 
determined under section 85.36(9) while claimant urges that the 
rate of compensation should be determined under section 85.36(6). 
Assessment of costs is also at issue with defendants seeking to 
recover $185.15 for. reporting fees for the deposition of Dr. VanGild ,er 
and $150.00 for an expert witness fee for Dr. VanGilder, totaling 
$335.15. It was stipulated that claimant sustained ·an injury 
which arose out of and in the course of his employment. It was 
stipulated that defendants had paid claimant 180.286 weeks of 
compensation at the rate of $262.58 prior to the date of hearing. 
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SUMMARY OF EVIDENCE 

The following is only a brief summary of pertinent evidence. 
All evidence received at the hearing was considered when deciding 
the case even though it may not necessarily be referred to in 
this decision. The proposed findings and conclus1ons filed by 
the parties were reviewed and are to some extent incorporated 
herein with modifications deemed appropriate by the undersigned. 

Wayne v. Holliday is the claimant in this case. Patricia 
Holliday is his spouse. William Bower is a former tuck pointer 
who l1~es in the Vinton, Iowa,-area. Th~ summary of evi~en~e, 
regarding the general nature of the business of tuck po1nt1ng as 
is hereinafter made is based upon the testimony presented by 
Wayne Holliday and William Bower. The statements regarding 
claimant's abilities, complaints and restrictions are based hlpon 
the testimony from claimant and his wife. 

Wayne V. Holliday is a 45-year-old male whose birth date is 
February 18, 1942. He quit high school during the twelfth grade. 
He was in the Army reserve being on active duty in 1960 and was 
recalled to service in 1962. He received an honorable discharge. 
Re had no further formal vocational, technical or academic 
training. His only training was on-the-job. 

Claimant worked approximately seven months for U. S. Steel 
Corporation, starting as a welder's helper and, by the time he 
left employment with U.S. Steel, he was a welder. 

Claimant began tuck pointing in 1962 and worked basically as 
a tuck pointer from 1962 until 1982 when he was injured. The 
occupation of being a tuck pointer was completely explained at 
the time of the hearing with pictures of the equipment used and 
a description of the activities, skills and exertion of being a 

uck pointer (exhibit 7). 

Tuck pointers primarily repair the mortared joints between 
bricks of a brick building that have deteriorated due to weather. 
A tuck pointer often works from scaffolding which 1s attached to 
the roof of the building. This is done in one of two ways: If 
the building has a ledge overhang, hooks are attached to the 
roof of the building and ropes are dropped from the hooks and 
attached to the scaffolding; if the building does not have a 
ledge on which to fasten the hooks, then the job becomes much 
more difficult. It is necessary then to use 12- to 20-foot 4 x 
6 pieces of lumber, referred to as lookouts, which are placed on 
the roof and extended slightly over the roof. On the end of the 
timber, away from the edge of the building, sandbags are placed 
to counter balance the weight of the scaffolding. 

In order to get the equipment to the roof of the building, 
it is necessary to carry it to the roof of the building. This 
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would be done from within the building, if possible. If not, 
equipment would have to be moved up on the outside of the 
building. Ropes would be attached to the equipment so the 
individuals on the roof could pull the equipment up to the roof. 
The rope could weight in excess of 100 pounds. The lookouts 
could weigh over 100 pounds. The individual on the roof must 
pull the equipment to the roof manually. 

The job of tuck pointing begins with grinding out the 
deteriorated mortar joint with an electric or air powered 
grinder which could weigh approximately 30 pounds. Pictures of 
the grinders were entered into evidence and an air and electric 
grinder were displayed (exhibit 12-4 and 12-5). The tuck 
pointer is required to put pressure on the grinder to clean the 
1oints. It is necessary to hold the grinder to ensure that it 

oes not fall out of the hands of the worker. Both claimant and 
he witness, William Bower, testified to the stress upon the 

body from this type of work. A tuck pointer is often required 
to grind for an eight- or ten-hour day. 

After the grinding has been completed, it is sometimes 
necessary to sand blast the building. A compressor is used to 
create high pressure that blows silica sand against the building 
to clean the bricks. A detailed description of this procedure 
as given. Pictures of the equipment used in the procedure, 
ogetber with actual lengths of sand blast hose and a nozzle and 

hood were displayed (exhibits 12-1, 12-7, and 12-8). Tuck 
o'nters may sand blast for entire days, resulting in fatigue as 

described by the witnesses. 

After the building· is sand blasted t .he actual tuck pointing 
b gins. Mortar is mixed on the ground and sent up to the tuck 
o'nter on the scaffolding. The tuc~ pointer puts from six to 

eight pounds of new mortar on his hock at a time and, using a 
ck pointing tool, which was displayed (exhibits 12-6, 12-10, 

· d 12-11), presses the mortar into the joints between the 
ricks. While this is not as heavy work as sand blasting and 

grinding, it requires constant bending, twisting and turning as 
described by the witnesses. 

Following the tuck pointing, the building is acid washed 
which was described by the witnesses as easy work and may then 
be waterproofed. 

Other than for a period in the 1970's when claimant worked 
.s a structural steel welder in Sidney, Nebraska claimant 

worked as a tuck pointer constantly from 1962 to 1982. 

Before working as a tuck p0inter, the only illness or injury 
experienced by claimant that appeared serious was when he was 12 
Year~ old and was hit by a truck which produced a broken leg and 
Pelvis and brain concussion. Claimant recovered completely fcom 



HOLLIDAY V. SPE1~CER C0?·1PAr~Y 
Page 4 

this injury and residuals of the injury apparently did not cause 
him any problems. 

While working as a tuck pointer in 1977 for Spencer Company, 
claimant suffered a very serious accident. On October 21, 1977, 
he and the owner of Spencer Company had delivered a crane to 
their next Job site on a Friday evening. While returning from 
this task, claimant was involved in an accident with his pickup 
truck which resulted 1n a fracture of two vertebrae in his neck. 
He was cared for by John C. VanGilder, M.D. 

Dr. VanGilder performed a triple fusion on claimant. He 
remained under Dr. VanGilder's care until May 1, 1977 when he 
returned to work as a tuck pointer with no restrictions. 

Claimant did not put in a claim for workers' compensation 
nor did he attempt to excuse himself from any type of duty 
because of restrictions or disabilities. 

Claimant admitted that he is an alcoholic and testified 
that, up until August of 1979, he was drinking rather heavily. 
He entered 1nto1 the Powell Treatment Center at a l1ospital in 
Des Moines. Claimant testified that he had Aot consumed alcohol 
since the date of entering the treatment at Powell. Claimant 
recently quit smoking. 

Claimant continued working at Spencer Company without 
incident until April 1, 1982. At that time, while working 1n 
southern Iowa, claimant was unhooking a compressor from the rear 
of a truck. A picture of the compressor was entered into 
eviden,ce (~exhibits 12-2 and 12-3). This compressor is mounted 
on a trailer that fastens behind a truck. It was used to 
compress air for the sand blasting operation. 

Claimant had unfastened the compressor from the truck. He 
had his back to the compressor and was lifting on the tongue 
pushing the compressor backwards away from the truck. Claimant 
stepped into a small hole, lost his balance and fell. The 
tongue of the trailer fell across his chest causing pain in his 
upper back. He attempted to complete work, but because of his 
injury, returned to Oelwein where he was treated by Darwin B. 
Jack, M.D. He was off work for approximately 11 days. Claimant 
returned to work without restriction of his activities. 

Claimant stated that the residuals of that inJury continued 
to bother him during that summer and to progressi· e ly worsen, 
but he continued to do his job until July 26, 1982. 

On that day, he was working in Estherville, Iowa on a 
hospital. Claimant had gone there with two other individuals 
who are no longer in Iowa and are unavailable for testimony. 
When claimant arrived at the scene, he found that the majo£ity 
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of the building did have an overhang and could be done with 
hooks, but one wing of the hospital did not have an overhang so 
he had to find lookouts in the area. He was able to rent 
lookouts from a local lumber yard. 

One of the individuals remained on the ground while claimant 
carried the rope to the roof from an inside stairway with the 
o her individual. Claimant was pulling up one of the lookouts 
with the rope, hand over hand. He got the lookout about halfway 
up and felt a severe pain 1n the cevical area of his spine which 
caused what he described as an electrical shock to go down both 
of his upper extremities. He immediately let go of the rope, 
dropping the lookout. For the balance of the day, he was unable 
to work and only supervised the work of the other employees. On 
the next day, he went home because of the pain in his back and 
right arm. 

Claimant was treated by Dr. Jack, was seen by David F. Poe, 
MD., and was sent to Dr. VanGilder. Claimant was treated by Dr. • 
VanGilder, and was examined by Arnold E. Delbridge, M.D., and by 
Winthrop s. Risk, M.D. Claimant was evaluated at the Medical 
Occupational Evaluation Center at Mercy Hospital in Des Moines. 

Claimant was found to be totally disabled in accordance with 
the provisions of the Social Security Act and is receiving total 
disability benefits under the provisions of that Act. Claimant 
stated that his weight has gone from approximately 155 pounds 
down to approximately 120 pounds. He cannot mow the lawn or 
vacuum the house without his back hurting. He does help with 
some household work such as washing dishes, etc., but can do no 
stressful work of any type. He is severely limited in the 
periods of time that he can stand and sit and has difficulty 
riding in cars. Claimant has difficulty sleeping at night. 

Claimant's day-to-day medical care has been provided by Dr. 
Jack who monitors claimant's condition with monthly evaluations 
(exhibits 1-2 and 1-8). Dr • . Jack has consistently indicated 
that he considers claimant to be totally disabled (exhibits 1-1 
and 1-16). His notes from 1982 are found in exhibit I at pages 
129-132. 

The neurosurgeon who treated claimant for the 1977 accident 
and for his current problems is Dr. VanGilder. Dr. VanGilder 
has diagnosed claimant's condition as a chronic polyneuropathy 
(exhibit 10, pages 21, 24, 31 and 45). A battery of diagnostic 
tests has failed to identify the etiology of claimant's problems. 
The only definite abnormality consistently found is abnormal 
EMG 1 s of the right ~rm. Reflex changes and some of claimant's 
symptoms have been transitory lexhibit 10, pages 10-13, 16, 17, 
20-25, 27, 29 and 31). Claimant has consistently exhibited 
diffuse loss of sensation of the right arm, but has not exhibited 
atrophy of the arm (exhibit 10, pages 10, 11, 24 and 30). The 
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undersigned was unable to observe any apparent atrophy in 
claimant's arm at hearing. 

Dr. VanGilder rated claimant's right arm as being totally 
disabled and equated it to a 20% disability of the body as a 
whole (exhibit 10, page 28). He felt that the 1977 accident had 
not produced any permanent impairment (exhibit 10, page 4~). 

Dr. VanGilder has consistently stated that the cause of 
claimant's problems 1s unclear (exhibit 10, pages 20, 21, 23, 31 
and 32). He has ruled out the possibilities of the problems 
relating to the 1977 injury, a herniated disc, tumor or other 
mechanical factors (exhibit 10, pages 10-13, 35 and 44). An 
alcoholic neuropathy was indicated to be a possibility (exhibit 
10, pages 19, 20, 27, 33, 34 and 37). Dr. VanGilder stated that 
claimant exhibited indicati·ons of a systemi ,c disease which 
affects more than one nerve (exhibit 10, pages 18 and 20) and 
that he would expect that type of problem to be diffuse, but 
that claimant's problem seems limited to the right arm (exhibit 
la, page 3 7) ., 

Dr. VanGilder testified extensively with regard to the 
effect of the 1982 accident. On page 36, the doctor, following 
a question from claimant's counsel assuming facts in the record, 
res.ponded as follows: 

A. I think I would rather answer the question by 
saying that with his history of trauma and the 
onset of his symptoms, that I felt the symptoms 
were secondary to the trauma. 

On pages 40 and 41 of his deposition, Dr. VanGilder stated 
the following: 

Q. So if I understand your etiology here, you 
indicate that he received these traumatic injuries 
and whatever has happened to him, that started the 
process in motion. 

A. Yes. 

Q, And whether or not it would have happened to 
him in the future or not, it is very difficult if 
not impossible for you to tell. 

A. I can't say. 

Q. But be that · as it may, what started this whole 
process in motion was thos~ traumatic injuries. 

A. That's when he became symptomatic and I presume 
so. 
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At pages 32 through 34, Dr. VanGilder stated: 

Q. Okay. Early on I had touched on the possibility 
of whether his current condition was caused by an 
injury that he had described to you back in 1 82 or 
whatever. What's your feeling about that? 

A. Well, it started with the injury, bat I don't 
think the injury was of the magnitude that persisted 
for the period of time that it has. Plus, we know 
that he had progression of his symptomatology 
somewhere in the middle of this, his change in 
reflexes. And th1s would have been two years after 
an injury. So I don't -- I don't think that's the 
primary cause of 1t, no. 

Q. Okay. 

A. It may have started the symptoms off. 

Q. What would it be about an injury that would get 
it to start those symptoms? 

A. Well, I think it would stretch the nerves and 
cause initial irritation in them. By stretching, 
what I'm saying is, he said something struck him on 
the shoulder at the time. And he probably had some 
trauma to a nerve. But I don't think that would 
cause a progressive sort of phenomenon to occur. 

Q. Ok,ay. 

A. Several months or years after the inJury. 

Q. Is this the type of thing that you would ,expect 
to see in Mr. Holliday toda~ absent that injury? 

A. Is what now, I missed the question? 

Q. Absent the injury, is this the type of thing 
that Mr. Holliday would have expected to incur 
during his lifetime anyway? 

A. I don't know. 

Q. Okay. 

A. Possibly. 

Q. Well, I was trying to figure out from those 
possible or likely causes that you had, if he was 
likely to wind up in the same position anyway? 
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A. I think it's very probable he would, but I 
can't answer that. I don't know. 

Dr. VanGilder clearly indicated that claimant's leg complaints 
were not related to the 1982 traumas (exhibit 10, page 27). 

Claimant was examined by Winthrop S. Risk, M.D., a neurologist 
in Cedar Rapids, Iowa. His reports are located in exhibit 1, 
pages 49-52 and 64 - 67. In his report of October 31, 1983, Dr. Risk 
indicates that claimant's problem resulted from the traumatic 
injuries described in this discussion. In that report he stated 
the following: 

In addition to the neck pain which is associated 
with the severe limitation of movement of the neck 
in all directions and in addition to the upper 
thoracic and arm pain, he experiences pain in his 
right hip and entire right lower limb. 

He assessed claimant's condition as follows: 

Wayne Holliday presents with right sided sensory 
motor impairment, neck pain, back pain, right upper 
limb and thoracic, and right lower limb pains; all 
fitting a pattern of chronic post-traumatic pain, 
with sensory motor impairment. As indicated in the 
examination above, there is no sign of d1s-use 
atrophy of the right limbs. Tendon reflexes are 
generally symmetric. Fluency of movement improved 
with distraction and repetition. Most probably the 
patient suffers from post-traumatic syndrome, with 
somatization. The present degree of impairment, in 
terms of his complaints of pain and limitation of 
movement, appear out of proportion to the actual 
physical findings on ~xamination. An associated 
depressive reaction is present. 

He further stated in that report: 

Given the duration of the patient's present problems, 
prognosis for recovery to a level that would permit 
the patient to return to work is guarded. 

(Exhibit 1-52). 

On July 9, 1984, Dr. Risk again examined c1 a· mant and 
reported: 

Assessment - Wayne Holliday presents with sensorimotor 
impairment of the right arm and leg and symmetrical 
weakness in both lower limbs. In addition, he has 
immobility of the neck. At the present time it is 
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not possible to demonstrate any objective finding 
that would relate these impairments to the accident 
on April 1, 1982. 

On the other hand, the patient exhibits numerous 
findings on his examination that would fit some of 
the categories described in the AMA Guides to the 
Evaluation of Permanent Impairment, copyright 1971 
in Chapter 13 under mental illnesses. These 
findings would fit with a diagnosis of posttraumatic 
syndrome. They would be rated class III (impairment 
of the whole man 50 to 95 percent), and would fit 
Category 3F, conversion or hysterical reaction. 
Given the fact that the patient has been off work 
for two years as a result of his reported symptoms, 
impairment rating would be in the higher range of 
impairment, 80 percent or greater. 

It is not possible to assign permanent impairment 
rating iA this circumstance, because by the AMA 
criteria, the term "impairment" refers to a condition 
which results in a substantial loss of function 
despite treatment, and no efforts have been made to 
treat the patient's psycholog1cal component of his 
illness. Furthermore, a disability rating cannot 
be established since the AMA guide does not provide 
in the case of such psychiatric illness a conversion 
from impairment to disability. 

Finally, with regard to any actual organic injury 
from the patient's accident, as p 1reviously stated 
the major symptom has been pain. It is impossible 
to witness pain or measure it. It is certainly 
conceivable that had the injury occurred as the 
patient described, he may indeed continue to 
experience pain. In this regard, I would defer to 
Dr. VanGuilder's opinion that the patient has an 
AMA disability based on considerations of the upper 
right limb of 20 percent. In addition, the patient's 
neck is nearly completely immobilized, which would 
carry a disability rating of 20 percent, for a 
combined rating of 36 percent. However, it should 
be emphasized again there are no objective criteria 
supporting these conclusions other than the patient's 
persistent complaint of pain and h1s chronic 
impairment that has prevented him from returning to 
work for two years. 

Psychiatric evaluation by a psychiatrist well 
experienced in posttraumatic syndrome would be 
appropriate in an effort to get a more quantitative 
measure of disability related to the patient's 
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psychological component of his illness. 

(Exhibit 1-6 7 ) . 

Claimant was also examined by Arnold Delbridge, M.D., on two 
occasions. The first examination was done in 1983 for Social 
Security purposes. The report following that workup is exhibit 
3. The second examination was done in 1986. The doctor's 
deposition is exhibit 9. 

Dr. Delbridge found little overall change between the two 
examinations (exhibit 9, pages 11-15). He found claimant to 
have markedly limited range of motion in his neck, back and 
right shoulder. He characterized claimant's right hand as 
virtually useless. He found the intrinsic muscles of the right 
hand to be atrophied (exhibit 9, pages 7-10). He estimated 
permanent impairment on pages 19-22 of his deposition. He 
indicated, based upon AMA guides, that there was a seven percent 
whole man impairment resulting from the accident of 1977. Dr. Delbridge 
agreed with Dr. R1,s·k that claimant had suffered a 20% impairment 
due to the limitations of his cervical spine. He then estimated 
a 70% impairment of his right upper extremity which converted to 
42% of the body as a whole. He then combined 13% from his neck 
(20% minus seven percent preexisting) and 42% for his right 
upper extremity giving a combined total of 50% impairment of his 
body as a whole secondary to his accidents of 1982. 

Dr. Delbridge did not feel that claimant's back problems 
were due to the 1982 accident (exhibit 9, pages 21, 28 and 29). 
He discounted alcohol as a factor in claimant's problems (exhibit 
9, pages 26, 34 and 35). 

Regarding claimant's ability to be employed, Dr. Delbridge 
stated: 

As far as this patient's capacity of work, it is at 
this time virtually nill [sic]. He cannot lift 
anything at all because he cannot bend over to do 
it and when he squats to lift he is very weak and 
he can barely support his body weight back up to a 
standing position. Repetitively lifting 1s completely 
out of the question. Standing would give him 
difficulty very soon after beginning the activity. 
Sitting is possible for short periods of time but 
once aga,in he is very limited because of his . 
limited motion as far as turning or adjusting 
himself to do tasks is concerned. 

In brief, what we have here is a gentleman who is 
emaciated, has lost thirty pounds over the past few 
months, is very weak, cannot use his right upper 
extremity for any meaningful activity and has a 
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very very limited range of motion of both his neck 
and his lower back. 

(Exhibit 3). 

At page 16 of his deposition, which is exhibit 9, Dr. Delbridge 
stated the following: 

Q. And what conclusions did you come to, to that, 
regarding the social security claim? 

A. The conclusion that I came to in his social 
security claim was that in my opinion at this time 
this patient is not suitable for any type of work 
whatsoever. 

The doctor indicated that claimant's activities were considerably 
limited dtle to the 1982 injury (exhibit 9, pages 24-26). 

Identifying the situs and cause of claimant's injury was 
thoroughly discussed at pages 30-34 of exhibit 9: 

Q. And you are talking about that this is involving 
the shoulder, as getting into the body side as well 
as the arm? 

A. Yes. This is upper extremity, and I suspect 
that some of this is rotator cuff, and there you 
might be getting into the body as a whole. I 
converted it to body ae a whole to give an illustration 
of how compromised he was on a total body basis. 

• • • 

A. I didn't find any tears necessarily of the 
rotator cuff, so while I did convert it, really 
this is an upper extremity type of difficulty with 
the exception of the sensation, which might be 
attributable to the neurological function, of 
course coming from the cervical spine area. But 
there really wasn't any -- but that was really the 
only thing that I felt it could be attributed to, 
other than the extremity itself. 

• • • 

Q. Do you agree or disagree with Dr. Van Gilder 
that the problems that Mr. Holliday is having with 
his upper right extremity are of unknown etiology? 

A. Well, there is no real ready and pat answers 
regarding his upper extremity, because Dr. Risk 
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speculates on post injury trauma -- post trauma 
syndrome and proposes a quite high impairment. Dr. Van 
Gilder talks about an obscure neuropathy and talks 
about a lesser impairment. The people at Des 
Moines, one of the people that saw him there didn't 
feel that this was alcohol related. His EMG was 
pretty normal except for his ulnar nerve. 

So I didn't really believe that he was an alcoholic 
neuropathy. And I don't really thin~ Dr. Van 
Gilder did either. The way I see Mr. Holliday is 
that Mr. Holliday is somewhat like a reflex sympathetic 
dystrophy of the upper extremity. He had an injury. 
He h,ad immobility. He had pain. He had more 
immobility. He had more pain. He went into a 
spiral and essentially ended up with a useless 
extremity. I see Mr. Holliday as more of a pain 
syndrome, disuse syndrome, than a neuropathy or an 
alcoholic neuropathy. 

Q. So that are you saying maybe because it hurts 
he's not used it, and his hand has deteriorated? 

A. Yes. Indeed his whole body has. I mean, he's 
lost -- when I saw him he had lost 30 pounds off a 
hundred and fifty pound frame. 

Claimant was evaluated at the Mercy Hospital Medical Occupational 
Evaluation Center. He was seen by Robert C. Jones, M.D., a 
neurosurgeon. Dr. Jones diagnosed claimant's condition as a 
strain of neck muscles, right tardy ulnar nerve palsy and 
possibly a stretched brachial plexus. Dr. Jones did not feel 
that claimant's problem was due to alcohol or to the 1977 
accident (exhibit 1-168, 1-169 and 1-171). 

Claimant was also evaluated by Todd Hines, Ph.D., a psychologist. 
Hines indicated that claimant exhibited a modicum of reactive 
depression of a magnitude that was not sufficient to warrant 
treatment (exhibit 1-170, 1-172 and 1-173). 

In concluding the evaluation, it was determined that claiman t 
had a five percent permanent impairment of the body as a whole 
due a stretch injury to the brachia! plexus, that his problems 
had AO relation to alcohol abuse and that they did relate to the 
injuries he sustained in 1982 {exhibit 1-186, 1-187, 1-191 and 
1-192). It was indicated that there were definite limits on 
cla1mant 1 s ability to return to work (exhibit 1-191 and 1-192) . 

• 

Exhibit 1-40 indicates that, at the time of claimant's 1977 
accident, prior to treatment, he exhibited a decrease in sensa tion 
and strength in his right upper extremity. 

• 
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On September 15, 1982, claimant was examined by David F. Poe, 
M.D. Dr. Poe's repo,rt was .1ssue•d_ prior to the time most of the 
diagnostic tests which are now available in this case had been 
administered. It is not particularly definitive of the nature 
or cause of claimant ' s problems. 

Claimant was seen and evaluated by two vocational rehabilitation 
consultants, namely, G. Brian Paprocki and Clark H. Williams. 
The report from Mr. Williams, exhibit 5, is incomplete because 
it does not deal with clairnant 1 s physical capabilities and 
restrictions. Paprocki indicated that claimant would seem to 
have the intellectual ability to complete vocational retraining 
and the report indicates that claimant complained of pain which 
restricted his activities. Paprocki conc l uded that claimant's 
level of daily activities does not approximate even the least 
physically demanding category of employment, namely, sedentary 
employment. He felt that claimant had no transferable skills 
that were within the limits of his residual functional capacity. 
Paprocki indicated that retraining would be hampered due to the 
loss of fine motor control in claimant's right hand. He felt 
that the chances of claimant ever holding competitive employment 
of any type were nil (exhibit 4). 

The evidence in the record regarding the seasons during 
which tuck pointing is performed was provided by claimant and 
William Bower. They stated that most tuck pointing in the 
Midwest is done during the summer months, but that, even during 
the winter, there is tuck pointing work that is done on interior 
walls. They indicated that it is not uncommon for a tuck 
pointing contractor to arrange work in the southern part of the 
country in order to operate through the entire year. 

Exhibit 11 shows that claimant earned $4,966.50 during the 
13 weeks preceding the week which included July 26, 1982. This 
computes to a gross average weekly wage of $382.04. According 
to claimant he was married, but had no dependent children at the 
time of injury. 

APPLICABLE LAW AND ANALYSIS 

The claim,ant has the burden of pr ,oving by a prepon,derance of 
the evidence that the injury of July 26, 1982 1s causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W., 2d 867 (1965). 
Lindahl v.- L. 0. Boggs, 236 Iowa 296,, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. Jahn Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). -

However, expert medical evidence must be considered with all 
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other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal laRguage. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

Dr. Delbridge and the physicians at the Mercy Medical 
Occupational Evaluation Center found claimant's complaints to be 
related to the 1982 trauma. Ors. Risk and VanGilder were 
reluctant to make such a cause and effect relationship. They 
did not, however, indicate -that they were of the definite 
opinion that a causal relationship was absent. A close examination 
of the evidence from Drs. Risk and VanGilder shows that they 
have found no definite, objective basis for concluding that the 
trauma and claimant's current problems are related. 

An expert may testify to the possibility of causal connection, 
but a possibility, standing alone, is insufficient. A probability 
1s necessary to generate a question of fact and sustain an award. 
Burt v. John Deere Waterloo Tractor Works, Supra. The Iowa 
Supreme Court, in Becker v. D & E Distributing Co., 247 N.W.2d 
727 (Iowa 1976) discussed the law on this problem with great 
clarity. Briefly summarized, the Court indicated that an expert 
witness may testify to the possibility, probability or actuality 
of the causal conne,ction bet.w1een a claimant's ,em.ploymen t and his 
injury. If the expert testimony shows probability or actuality 
of causal connection, this will suffice to raise the question of 
fact for the trier of fact and, if accepted, will support an 
award. If the opinion shows a possibility of causal connection, 
it must be buttressed with other evidence such as lay testimony 
that the described condition of which complaint is made did not 
exist before the occurrence of those facts which are alleged to 
be the cause. 

This case presents a lack of consensus from the medical 
practitioners regarding the cause of claimant's complaints, 
other than an apparent consensus that the precise phys iol ,0 19 ical 
cause is unknown. A number of causes have been suggested . Some 
have been discounted. It is, of course, possible that more than 
one causitive factor is involved in this case. One thing that 
is absolutely clear, however, is that Wayne Holliday was able to 
work as a tuck pointer without any complaint or physical restrict ion 
prior to April of 1982. While he may have had some restrictions 
and complaints between April and July of 1982, he was still able 
to work 1n that quite strenuous occupation. After the incident 
of July 26, 1982, he was unable to function as a tuck pointer or 

• 



HOLLIDAY V. SPENCER cor,1PA?JY 
Page 15 

to engage in hardly any other activity. The .abrupt change in 
claimant's physical condition which followed the July 26, 1982 
injury is found to be sufficient to buttress the medical opinions 
and to carry the burden of proving that the injury of July 26, 
1982 is a substantial factor in producing his present disabilities, 
as the same relate to his right arm and neck. The injury of 
July 26, 1982 1s a proximate cause of the disability with which 
he is currently afflicted regarding his right arm and neck. The 
fact that medical science cannot identify the source of a 
problem does not prove that a problem does not exist. The 
appearance and demeanor of claimant and his spouse wete observed 
as they testified and their testimony is accepted as being 
credible and accurate. 

. . 
There is some question regarding whether claimant 1 s permanent 

disability should be evaluated industrially or as a disability 
to his arm, a scheduled member. It is obvious that the bulk of 
his physical limitations deal with his right hand and arm. The 
record also, however, contains reference to injury to his 
brachial plexus, a part of the body which is not located in the 
arm. Claimant also has been rated as having disability, which 
resulted from the 1982 injury, in his cervical spine. Claimant's 
testimony regarding the incident of July 26, 1982, and also the 
earlier incident of April, 1982, clearly establishes that the 
trauma of those incidents was not restricted to his right arm. 
His sy·mptoms are not inconsistent with some type ,of nerve 
impingement in the brachia! plexus or cervical spine. The 
evidence from the Mercy Hospital evaluation and from Dr. Delbridge 
is accepted as correct even though it conflicts with evidence 
from Dr. VanGilder. Claimant's disability is determined to be a 
disability to the body as a whole. It is not limited to claimant's 
right arm. In assessing claimant's industrial disability, the 
problems with his legs are considered to be unrelated to the 
1982 traumas, as indicated by Dr. Delbridge and others. 

As indicated by Dr. Risk and Mr. Hines, it is found that 
there is a psychological component to claimant's condition as 
well as the physical component. 

Drs. Jack and Delbridge have indicated that claimant is 
totally unable to be employed. G. Brian Paprocki has react1ed 
the same conclusion. The physical restrictions that have been 
indicated by Dr. VanGilder are not condusive to readily finding 
gainful employment. 

The record of this case does not suggest a single viable 
occupation or place of employment for Wayne Holliday. He has 
not looked for work~ In his present condition, it would be 
pointless for him to seek work since there is no reasonable 
likelihood that he could be employed in the competitive labor 
market. Total disability under compensation law is not to b e 
interpreted literally as utter and abject helplessness. The 
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ability to earn some wages creates a presumption that the person 
has earning capacity commensurate with the wages that have been 
earned, but the presumption may be rebutted by evidence which 
shows that the post-inJury earnings are an unreliable indicator 
of actual earning capacity. 2 Larson Workmen's Compensation Law, 
section 52.2l(d). The loss of earning capacity is the reduction 
in value of the general earning capacity of the individual 
rather than the precise loss of wages or earnings in any specific 
occupation. Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 
516 (Iowa App. 1977) 100 A.L.R.3d 143. The test of permanent 
total disability in workers• compensation law has long been 
established and may be summarized as follows: When the combination 
of the factors considered in determining industrial disability 
precludes the worker from obtaining regular employment in which 
he can earn a living for himself, his disability is a total 
disability. Guyton v. Irving Jensen, Co., 373 N.W.2d 101, 103 
(Iowa 1985); Mcspadden v. Big Ben Coal Co., 282 N.W.2d 181, 192 
(Iowa 1980) ~ Diedrich v. Tri-City Railway, 219 Iowa 587, 594, 
258 N.W. 899, 902 (1935). Permanent disability means a disability 
that is lasting for an indefinite and indeterminable period. It 
does not require absolute perpetuity. Wallace v. Brotherhood, 
230 Iowa 1127, 1130 (1941). There are few individuals in our 
society whose earning capacity is absolutely zero. Even the 
most severely impaired can, if they choose, produce some level 
of earnings. The test, however, is that the earnings be of a 
sufficient level to make the person self-supporting. It is 
found that Wayne Holliday does not have sufficient residual 
earning capacity to be self-supporting and that he is therefore 
totally disabled. It is further found that the condition of 
total disability, and its underlying physical problems which 
induced it, are long-lasting and indefinite. They are therefore 
considered to be permanent in nature. There has been no progress 
or noted improvement in his conditi6n over the years since the 
injury. The fact, if it be a fact, that some part of his 
overall problem is a depressive reaction or some other psychological 
condition which has arisen from the physical injuries does not 
make his overall condition any less disabling or any less 
permanent. The employer has the choice of medical care under 
the provisions of Code section 85.27. If there has been a 
failure to diagnose and treat any emotional condition that may 
exist, the impact of such failure rests as heavily on the 
employer, who has the statutory duty to provide reasonable care, 
as it does on the employee. It is therefore found and concluded 
that Wayne Holliday is permanently and totally disabled within 
the meaning of section 85.34(3} of The Code. 

The rate of compensation is in dispute. From the testimony 
of claimant and of William Bower. it is clear that, in the 
Midwest, the occupation of tuck pointing is largely seasonal, 
but that there is some tuck pointing work available in the 
Midwest even during the winter months and that some tuck pointing 
companies move their operation to the southern states during the 
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winter months. To compute compensation under - section 85.36(9), 
the occupation must be "exclusively seasonal. 11 From the evidence 
presented in this case, 1t is found that the occupation of tuck 
paining is primarily seasonal in the Midwest, but that it is 
not exclusively so. Accordingly, claimant's rate of compensation 
should be computed under section 85.36(6). It appears that the 
rate previously paid was based upon an average weekly wage of $420.00. 
Exhibit 11 shows that the average weekly wage during the 13 
preceding weeks was actually $382.04. Since claimant was 
married with two exemptions, this provides a rate of compensation 
of $235.70 per week. Defendants are, of course, entitled to a 
credit for the erroneous overpayment •. Wilson Food Corp. v. Cherry, 
315 N.W.2d 756 (Iowa 1982); Wolfe v. Weigel & Stapf Construction Co., 
33rd Biennial Report, 221 (1977); White v. City of Fort Dodge, 
33rd Biennial Report, 222 (1977). 

Claimant seeks to recover the cost of his treatment with Dr. Jack 
as contained in exhibit 8. The total shown is $150.00. The 
treatment provided, according to the evidence from Dr. Jack, is 
in essence a monitoring of claimant's condition. The treatment 
is not unusual or unreasonable. The charges on exhibit 8 appear 
reasonable for a routine office visit. While exhibit 1 shows 
that some services, unrelated to the 1982 injuries were provided 
to claimant, exhibit 8 does not seem to indicate any additional 
charge submitted in this case for those services over and above 
the charge for the routine office visit. Defendants are therefore 
responsible under section 85.27 for the fees of Dr. Jack in the 
amount of $150.00 as shown on exhibit 8. 

FINDINGS 10F FAC'r 

1. Wayne Holliday was an employee of Spencer Company on 
April 1, 1982 and on July 26, 1982 when he sustained injuries 
which arose out of and in the course of his employment. The 
injury on April 1, 1982 occurred when a compressor unit fell 
upon him across his chest. The injury of July 26, 1982 occurred 
while he was using a rope to pull a lookout to the top of a 
building. 

2. At the time of injury, claimant was working as a tuck 
pointer. 

3. Following the injury of April 1, 1982, claimant was off 
work for a period of time which has not been precisely determined 
from the record made, but which appears to have been approximately 
11 days. 

• 

4. Following the injury of April 1, 1982, claimant was able 
to resume the duties of employment, but he experienced some 
difficulties in doing so. 

5. Following the injury of July 26, 1982, claimant has no t 

r 
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returned. to any gain.ful employment of ,any type .. 

6. The precise physiological damage or injury which claimant 
sustained in either of the two incidents that occurred in 1982 
has not been determined. Claimant experiences pain and numbness 
in his right arm. He has suffered a severe loss of the ability 
to use his right hand. Claimant also has pain in his right 
shoulder region and a sensory impairment on the right upper 
portion of the trunk of his body. 

7. It is found to be probable that there is some undiagnosed 
physiological condition in the anatomical region of claimant's 
cervical spine, brachia! plexus and right shoulder which is 
responsible for the symptoms that he experiences in his right 
arm. 

8. It is further found that the injuries claimant -sustained 
on April 1, 1982 and/or July 26, 1982 were substantial factors 
1n producing that physiological injury. 

9. It is likely that there is some emotional component to 
claimant's current physical condition. 

10. The inJuries sustained in either of the incidents in 
1982 are not a probable source of the problems of which claimant 
complains regarding his lower extremities except to the extent 
that the problems may be psychologically induced. 

11. Since the injury of July 26, 1982, Wayne Holliday has 
not returned to gainful employment and has not been medically 
capable of returning to gainful employment substantially similaE 
to that in which he was engaged at the time of injury. 

12. Claimant is found to have reached the point that it was 
medically indi,cated that furthe,r significant improv,ement from 
the injury was not anticipated on August 10, 1983, the date he 
completed his evaluation at the Mercy Hospital Medical Occupational 
Evaluation Center. Subsequent to that date, he bas not been 
under any active recuperative treatment. 

13. Claimant does not have sufficient residual capacity to 
be self-supporting. 

14. Claimant does not have sufficient physical capacity to 
enable him to be employed in any well-known branch of the labor 
market in the geographic ~egion of his residence, or elsewhere. 

15. Wayne Holliday is a 45-year-old married man. 

16. During the 13 weeks prior to July 26, 1982, claimant 
earned $4,966.50. 
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17. The medical care claimant has received from Dr. Jack is 
reasonable treatment for the injuries he sustained on July 26, 
1982 and the charges made are fair and reasonable. -

18. Wayne Holliday has a restricted range of motion in his 
cervical spine and severely limited use of his right upper 
extremity which have resulted from the injuries sustained on 
July 26, 1982. He is in constant pain which is of a level that 
is mentally distracting. 

19. Claimant dropped out of high school during the twelfth 
grade and has no further formal education. 

20. Claimant's enti~e work experience has involved moderate 
or heavy physical labor and proficient use of both upper extremities. 

21. Claimant is reasonably intelligent and a highly-motivated -
individual who would prefer to be gainfully employed rather than 
afflicted with his present state of disability. Claimant is 
emotionally stable, but there may be some psychological component 
to his present condition which has arisen from the physical 
inJuries that he sustained. 

22. Wayne Holliday, Patricia Holliday and William Bower are 
fully credible witnesses. 

23. As between the incidents of April 1, 1982 and July 26, 
1982, the latter is found to be the primary source of the 
disability with which claimant is currently afflicted. 

24. The occupation of tuck pointer is not exclusively 
season a.I. 

C.ONC LUS IONS OF LAW 

1. This agency has jurisdiction of the subject matter of 
this proceeding and its parties. 

2. The injuries claimant sustained on April I, 1982 and 
July 26, 1982 arose out of and in the course of his employment 
with Spencer Company. 

3. Wayne Holliday is permanently and totally disabled 
within the meaning of section 85.34(3) of The Code. 

4. The injuries claimant sustained on April 1, 1982 and 
July 26, 1982 are a proximate cause of his current permanent and 
total disa.bility. , 

5. Claimant's rate of compensation is determined under 
section 85.36(6) and is found to be $235.70 per week. 
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ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant weekly 
compensation for permanent total disability at the rate of two 
hundred thirty-five and 70/100 dollars ($235.70) per week 
commencing July 26, 1982 and continuing thereafter, for so long 
as claimant remains totally disabled. 

IT IS FURTHER ORDERED that defendants pay claimant's expenses 
with Darwin B. Jack, M.D., in the amount of one hundred fifty 
and 00/100 dollars ($150.00). 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Division of Industrial Services Rule 343-4.33. 

IT IS FURTHER ORDERED that defendants file Claim Activity 
Reports as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3.1. 

• I 

[""' C, 
Signed and filed this / _J< day of 

--

MICHAEL G. TRIER ... 
DEPUTY INDUSTRIAL COMMISSIONER 

Copies To: 

Mr. Robert D. Fulton 
Attorney at Law 
616 Lafayette Street 
P.O. Box 2634 
Waterloo, Iowa 50704 

Mr. Jeffrey J. Greenwood 
Attorney at Law 
528 West 4th Street 
P.O. Box 1200 
Waterloo, Iowa 50704 
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File No. 804991 

A R B I T R A T I O N 

D E C I S I Q. N 

Claimant tailed to show causal connection between a work 
incident in which he fell less than three feet and aggravation 
at a preexisting back condition where claimant bowled immediately 
before the work incident and against doctor's instructions 
following the work incident. 

Defendants failed to show that claimant was intoxicated when 
he fell or that, if intoxicated, the intoxication was a substantial 
factor in his work injury. 

I\ 
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INTRODUCTION 

File N,o. 804991 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by the claimant, 
Richard Hosch, against his employer, Bork Transport, Inc., and 
its insurance cairier, Great West Casualty Company, to recover 
benefits under the Iowa workers' Compensation Act as a result of 
an injury allegedly sustained on September 15, 1985. This 
matter came on for hearing before the undersigned deputy industrial 
commissioner at Davenport, Iowa on May 19, 1987. A first report 
of inJury was filed on September 30, 1985. The parties stipulated 
that claimant has been paid 21 weeks of temporary total or 
healing period benefits at the rate of $277.93. 

The recora in this case consists of the testimony of claimant, 
ot Patrick Doherty, of Teresa Hosch, of Colleen R. Torgerson, of 
Brenda Smith, ot Robert Lynn Smith, of Dennis M. Torgerson, of 
Robert D. Gillespie and of Ed Barnett as well as of claimant's 
exhibits 1 through 13, Joint exhibits 14 through 36, and defendant's 
exhibits A through L. 

ISSUES 

Pursuant to the pre-hearing report, the parties stipulated 
that claimant's rate of weekly compensation is $271.26 and that 
medical costs were fair and reasonable for the conditions 
treatea. Issues remaining to be decidea are: 

Whether an employee-employer relationship existed between 
claimant and defendant; 

-- - ---· - . -- - ---
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Whether claimant received an injury which arose out of and 
in the course of his ern.ployrnent; 

.. -

Whether claimant's claim is barred on account of intoxication 
as provi6ea in Iowa Code section 85.16(2); 

Whether claimant's claim is barred as a result of misrepresentations 
to the employer on the job application and elsewherei 

r Whether a causal relationship exists betw 1een claimant's 
/alleged injury and the claimed disability; 

,, 

Whether claimant is entitled to benefits and the nature and 
extent of any benefit entitlement, including the question of 
whether claimant is an odd-lot worker under the Guyton doctrine; 

-ana, 

Whether claimant is entitled to payment of certain medical 
costs as causally related to the work injury. 

REVIEW OF THE EVIDENCE 

Claimant testified that he was born on February 19, 1947 and 
completed the ninth grad 1e in .school. He left school in 1964 and 
subsequently drove an egg truck for his mother's produce business 
until 1972. He then worked as an over-the-road semi driver for 
Cupler Building Corporation. Claimant earned $350 per week in 
that job. Claimant denied receiving reprimands for lateness 
while driving for Cupler. He reported that he was laid off from 
trucking ana then worked as a manual laborer in the Cupler 
factory earning $3.50 per hou~ until he was fired for inability 
to han6le factory work. Claimant then worked for CRST as a 
long-haul semi driver and testified that he earned $450 per week. 
That Job required him to unloaa boxed meat weighing from 70-120 
pounds. From 1977 until 1981, claimant worked at Dawley Transport 
and reported earnings of approximately ~30,000 per year. 
Claimant was terminated from that job for sleeping while enroute. 
He agree6 he had received reprimands for lateness in that 
position. Claimant then worked for Rowley Interstate as a 
long-haul driver of meat shipments. He reported that he earned 
$450 per week, but was terminated after seven months for refusal 
to take a load. Claimant worked for Apple Lines from March 

1. thro1ugh Nove.mb,er, 1982. He initially reported that he left that 
pos1t1on, in which he was earning $250 per week, on account of a 
conflict over hours. He subsequently denied that he had been 
terminatea, but agreed he was not cailed back after being off 
for two weeks. Claimant agreed he had been reprimanded for 
being tardy in the pick-up and delivery of loaas. Claimant 
agreed that the work history he gave in his deposition was 

- - inconsist.en..t__with _his _testimony at hearing. He reporte,d that, 
but for the work history, the deposition was accurate. 

. 
I 
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Claimant testitied that he began working at Bork Transport, 
company which specializes in hauling hazard6us materials in 

bulK, in January, 1983. Claimant testified he worked for the 
company until November 15, 1985 without quitting. He agreed he 
had been discharged for two weeks in August, 1985 after falling 
asleep on the job. He reported that Bob Gillespie had intervened 
an6 had helped him to be rehired at that time. Claimant stated 
hi employer believed he had been drinking during that episode. 

Claimaat denied he had been treated for back problems prior 
to September 15, 1985, but for a three- or four-month period in 
i974 and 1975 when he treated with H. A. Gearhact, o.o., an 
osteopathic physician, and D. w. Kaiser, D.C. He reported he 
had also seen C. S. Gonstead, D.C., in 1974 and 1975, but denied 
he had lost six months of work for back problems in the rnid-1970's. 
Claimant denied he had told doctors he had intermittent trouble 
with his back from the mid-1970 1 s onward. He agreed he might 
have tola his physicians that symptoms in the 1970 1 s included 
right leg pain. Claimant stated he had not had back problems in 
January, 1983 and denied he had misrepresented himself on his 
job application when he reported he had no physical impairments. 
Claimant asserted he had always passed his biennial DOT driver's 
physical. 

Claimant reported that, on September 13, 1985, he loaded his 
truck in Cedar Rapids, drove it to Maquoketa, Iowa, where he 
resides, and parked it at a truck stop. He reported that Bob 
Gillespie, Bork dispatcher, had advised claimant it was permissible 
to park the truck at the Maquoketa truck stop. Claimant stated 
that Todd Bro, Bork owner, had dispatched him out on a load into 
Chicago and then to Wisconsin with a Wisconsin arrival time of 
8:00 a.m. 

Claimant bowled on the evening of September 15, 1985. He 
called Bob Gillespie from the bowling alley to discuss a letter 
he ha6 received which in6icated his wage percentage would be cut. 
Claimant denied that, during the course of that conversation, he 
quit, was fireri or indicated that he would not take out the 
scheduled load. Claimant further denied that he was drunk when 
he talked to Gillespie or that he had been drinking on September 
15, 1985. Claimant reported that he bowled three games consisting 
at ten frames or twenty balls per game. He indicated that he 
~eft the bowling alley at approximately 9:30 p.m. With Mrs. Hosch 
ar1ving, they 6rove back to the east edge of town where his 
house is located and then drove ta the truck stop on the west 
edge of town. There are three stop lights on the route. 
Claimant indicated his wife drove within the 20 mile-per-hour 
speed limit. Claimant stated that, at the truck stop, he got 
into his truck and started the engine. He stated he then got 

_au t, . pu t _~in _h i _s _su i tease and __ said goodbye to h i ,s wife. He 
reported that· he fell approximately four or five feet while 
getting back into the truck. Claimant did not dispute that he 
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had told the insurance adjustor that he fell after the luggage 
was put into the rack and that, in his deposition, he reported 
he fell before the luggage was put into the rack. Claimant 
stated that, in the course of the fall, he twisted to the left 
with pain in his right leg and low back as well as foot numbness. 
Claimant testified that his wife then shut off the truck and 
took, him to the hospital emergency ro,om wher ,e a Dr. Beivy 
examined him. 

On cross-examination, claimant reported that he had arrived 
at the truck at approximately 9:15 p.m. and arrived at the 
emergency room at about 10:00 p.m. Claimant could not recall 
having told the emergency room personnel that he had been 
injured approximately one half hour earlier. Claimant denied 
that he had not gone to the truck that evening. Claimant agreed 
that the Chicago to Wisconsin run would take approximately five 
to six hours. He reported he left five hours early in order to 
sleep and plan for any contingencies. Claimant stated he was 
not tired as he had slept during the day of September 15, 1985. 
He asserted it would have been harder to sleep until midnight 
and then leave, but stated he needed to leave by midnight if he 
were to reach Chicago before rush hour traffic. Claimant agreed 
he haa earlier received reprimands for late hauling. 

Claimant reported that he saw Clifford L. Rask, M.D., on 
September 18, 1985 and that Dr. Rask advised rest. Claimant 
reported that he gave Dick Sayre that report. Claimant testified 
that, in October, 1985, Bork's bookkeeper asked him if he wished 
to continue his Blue Cross/Blue Shield and that claimant advised 
he would be unable to do so without an income. Claimant stated 
that he never received a termination or quit letter • . He reported 
that he applied for unernployme,nt follo,wing his work release by 
Eugene Collins, M.D., in September, 1986 . and received such from 
Bork without contest. 

Claimant stated that, following the September, 1986 work 
release, he talked to Mr. Gillespie regarding his willingness to 
ceturn to work within restrictions imposed. He reported that 
Gilles~ie never got back with him regarding such. 

-. 

Claimant agreed that he had bowled on September 29, 1985, 
although Richard L. Kreiter, M.D., had advised him to remain at 
bedrest. Claimant denied that the bowling aggravated his 
condition. Claimant then bowled three games of ten frames each 
with two balls to each frame. Claimant reported that Dr. Kreiter, 
to whom Dr. Rask had referred claimant, subsequently hospitalized 
claimant fo.r CT scan and myelographic studies. or. Kreiter then 
referred claimant to Dr. Collins who initially injected claimant's 
back and then performed back surgery. 

- - ... _ ;a - ----- - ----
Claimant reported that defendants asked him to be evaluated 

at the University of Iowa, but then denied permission for a CT 
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scan ana myelographic studies which the university requested. 
Claimant identified exhibits 14 through 26 as unpaid medical 
costs related, to the September 15, 19BS incident. He identified 
exhibit 27 as unreirnbursed mileage expenses related to the 
incident. 

Claimant testified that he can sit for two or three hours 
an6 can walk one to two miles. He indicated he can drive for a 
couple of hours and can lift approximately 15 pounds. He is to 
alternate standing and sitting. Claimant reported that he had 
worked for two weeks prior to hearing hauling fertilizer in a 
pickup. he reported the job was to last five days, but that he 
quit after three days as he could not sit in a truck for ten 
hours per day. Claimant stated that exhibit 13 lists jobs for 
which he has applied. Claimant testified that he had not been 
considered for several open gas station jobs once the potential 
employer became aware of his restrictions. Claimant stated he 
had ditf iculty completing job .applications because his r 1eading 
skills are limited. He was willing to undergo vocational 
rehabilitation, if provided. C~airnant testified that Bork has 
drivers who specialize in hauling liquid and, therefore, do 
othing heavier than pulling hoses in and out. 

Teresa Hosch, claimant's wife of 21 years, testified that 
claimant's back was in excellent condition when he started work 
with Bork. She reported that he then had no trouble with 
lifting, twisting or bending and that he water-skied, hunted and 
fished. She reported that he can no longer water-ski or hunt 
and that he no longer goes to church as he cannot kneel. She 
reported that claimant cannot mow the law or rearrange furniture 
and has difficulty vacuuming. Mrs. Hosch reported that the 
couple arrived at the bowling alley at approximately 7:15 p.m. 
on September 15, 1985. She believed claimant was drinking Pepsi 
at the alley. She denied that claimant had any falls or other 
untoward events at the alley and reported that claimant was fine 

• I - • 

and no~ in pain when they ieft the alley. She generally corroborated 
claimant's testimony regarding his fall from the truck. 

Mrs. Hosch called Bob Gillespie from the emergency room. 
She testified that Gillespie initially hung up on her and she 
subsequently called him and they conversed. Mrs. Hosch reported 
that she told Gillespie that claimant likely would be unable to 
take the load out. She reported Gillespie then said he would 
have to dispatch someone else. She denied that Gillespie said 
he had already done so. Mrs. Hosch characterized Gillespie's 
speech as slurred and stated that he had eiher be e n sle eping or 
drinking. Mrs. Hosch reported that, after bowling on September 
29, 1985, claimant's back was ±n the same condition as it had 
been prior to his bowling that evening. She state d she ha s 
helped ciafmant ~-f-ill -out Job applications subs 1equ e nt to hi s war k 
injury. 

. -- - - - ·- -
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Robert D. Gillespie identified himself as the Des Moines 
terminal manager for Bork Transport. He reported that he had 
Known claimant for approximately four to four and one-half years 
at the time of hearing. Gillespie was claimant's dispatcher and 
indicated he talked to claimant on the phone several times every 
day. Gillespie reported that, at times, he had had beers with 
claimant atter work. Gillespie reported receiving a phone call 
tram claimant on September 15, 1985 at between 8:00 and 9:00 p.m. 
He reported that claimant was in an argumentative mood and 
wanted to voice his feelings about the percentage decrease in 
his wage which Dick Sayre had ordered. Gilliespie reported that ,. 
claimant was very forceful and direct in that conversation, but 
generally is not so. Gillespie heard sounds of a bowling alley 
in the background. Gillespie reported claimant as saying that 
claimant had made up his mind he was calling it quits instead of 
patching things up with Sayre. Gillespie stated he assumed 
claimant had been drinking as a result of his past experience 
with claimant and claimant's forcefulness. He characterized 
claimant as generally more forceful after he had been drinking. 
Gillespie stated he had had other problems with getting claimant 
to work on Sunday night and had had prior phone conversations 
with claimant or with his wife about claimant going on tMe road 
on Sunday evening. Gillespie stated that, once he was off the 
line with claimant, he called a driver in Gary, Indiana and got 
an answering machine response. He reported that that driver 
took claimant's assigned haul on the next day. Gillespie agreed 
that claimant had never expressly said he quit, but had said he 
could not work for the wage he would be earning. Gillespie 
agreed he could not recall claimant expressly saying he would 
11ot t .ake the load out. Gillespie did not believe he had written 
in claimant's personnel file that claimant had quit as the 
quitting procedure requires. He was unaware of claimant receiving 
a follow-up letter as per procedure is sent to an individual who 
quits employment with Bork. Gillespie agreed that Dick Sayre 
makes final oeterminations regarding job quits. Gillespie 
believed he had reached the Gary, Indiana driver at approximately 
8:00 a.m. Gillespie reported that the haul was to Wauwatosa, 
Wisconsin and that such was approximately three hours from Gary, 
In6iana. Gillespie did not recall that he himself had been 
drinking on September 15, 1985. He did recall having received a 
phone call from claimant's wife at approximately 10:00 p.m. during 
which she tol6 him claimant had slipped and fallen while getting 
into his truc,k. 

Gillespie stated that the run from Maquoketa, Iowa to 
Wauwatosa, Wisconsin would be approximately six hours. He 
reported that, normally, a driver would leave at a pproximately 
2:00 a.m. he opined that, from past experience with claimant, 
he would have expected claimant to make a 12:00 noon [September 

_lo, _ 1985] . delivery_ to Wauwatos,a_ after sle,epin,g eight hours ana 
starting out on the trip at approximately 5:00 a.m. Gillespi e 
agreea that claimant had been late a number of times while 

- ---- ' - - . -- --



. . . 
HOSCH V. BORK TRANSPORT, INC. 
Page 7 

employed at Bork and, in August, 1985, received a letter advisin,g 
claimant that, if claimant was late again, he would be fired. 
illespie opined it was likely that, had claimant again been 

late, he would have lost his Bork job. 

Gillespie testified that a Bork driver must make a pre-trip 
inspection which takes approximately 15 minutes. He must know 
the federal code regarding transportation of hazardous materials, 
log his duty hours, determine his route, determine whether he is 
at a legal weight, determine if the storage facility has room 
for gasoline, ,drive safely, fill out his log book and have 
customers sign such and lift a hose. He reported that determining 
whether the facility has room involves doing a math conversion 
~ram inches to gallons. He reported that claimant was one of 
the few Bork drivers qualified for handling corrosive materials. 
Gillespie reported the hose weighs approximately 45-50 pounds, 
but that an individual would never have to lift the entire hose 
tone time. Gillespie could not recall having ever had complaints 

r 0 gara 1ng c la iman t I s paper work, ciu ring cla in1an t I s employment at 
Bork. 

Gillespie testified that a back problem would be a substantial 
factor in Bork's decision to hire or to not hire a driver. He 
reported that a Bork driver would be in and out of his truck 
several times per day and would need to climb the ladder several 
times per day, but could be in his truck for up to four hours at 
a time. Gillespie reported he had received a phone call from 
claimant regarding claimant's medical release. He reported he 
told claimant that Gillespie would need a copy of the release. 
Gillespie reported he has not tried to rehire claimant, although 
the company has a desire to put individuals back to work. 
Gillespie stated that he was unaware of how claimant had been 
hired, but stated that the procedure which claimant described 
was not Bork's standard hiring procedure. 

. Gillespie did not know why Dick Sayre had requested medical 
information regarding claimant per a letter of Dr. Rask of 
September 20, 1985. He agreed that would not be done if the 
employee had quit. 

Ed Barnett, who resides in Gary, Indiana, reported that he 
haa worked for Bork Trans~ort for two and one-halt years and haa 
known claimant as a Bork driver. He reported he was aware of 
the September 15, 1985 load as Mr. Gillespie had called him at 
ho~e during daylight hours. He was uncertain as to whether he 
haa talked to Gillespie directly or had responded to an answering 
ma~hine message from Gillespie, but stated that Gillespie had 
tole him claimant was in a tavern drinking and had quit his Bork 
job. Barnett indicated Gillespie advised him he would have to 
take the- 1 oa.a __ -· ----· --- _ _ __ 

.. 

Colleen R. Torgerson testified that she is a co-owner of The 

- - -- - . -- -- - --- --· .. 

;, 
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Bowling Center in Maquoketa. She identified herself as a 
secretary of the mixed doubles league in 1985- 86. She could not 
recall whether claimant haa been drinking on September 15, 1985, 
but reported it was very possible claimant had been drinking. 

Dennis M. Torgerson identified himself as Colleen's husband 
and co-owner of The Bowling Center. He was a professional 
bowler for approximately three years and demonstrated a bowling 
technique, indicating that bowling can involve stooping and 
twisting. Torgerson statea that the Sunday Mixed League's 
starting time was 7:30 p~m., but, because of paperwork on the 
first evening of the leagues, such as September 15, it might 
take a little longer for leagues to start. He reported they 
likely started 10-15 minutes late and finished that much later 
than usual. Mixed doubles were reported as usually taking from 

.. -

two to two and one-halt hours with the ending time being approximately 
9:45-10:15. Torgerson doubted that the league had finished 
after 10:00 p.m. as he and his wife had left the alley by 11:00 
p.rn. He reported they likely finished at right around 10:00 p.rn. 
Torgerson could not remember claimant drinking on September 15, 
1985 or his serving claimant drinks that evening. He reported 
it was possible that his wife or someone else may have served 
claimant drinks that evening. He characterized claimant as not 
'roaring dr:unk" that evening. 

Brenda Smith indicated she first met claimant and his wife 
on Sep,tember 15, 1985 at the bowling center when she and h 1er 
husband were paired with the Hosches for the mixed doubles 
league. Mrs. Smith recalled claimant having a beer on September 
15, 1985. She reported that her husband purchased beer for 
claimant and that claimant purchased beer for her husband 
throughout a two to two and one-half hour time frame. · 

Robert Lynn Smith, Brenaa•s husband, reported that he had 
initially met claimant on September 15, 1985 and that claimant 
statea on that evening he h~d to leave for Chicago at approximately 
midnight. He reported he may have purchased beer for claimant 
that evening an6 that they may have been drinking that evening 
as it was a common practice to buy beers back and forth. Mr. Smith 
stated he ha6 seen claimant drinking in taverns in the Maquoketa 
area. He reported that he could not positively recall whether 
claimant did or di6 not drink on September 15, 1985. Smith was 
uncertain as to whether claimant was severely intoxicated when 
claimant lett the alley that evening, but dici not believe 
claimant was intoxicated when claimant arrived at the alley. Mr. 
Smith testitiea that claimant had been intoxicatea one of the 
three times he had bowled with claimant in the 1985-86 league, 
but that he was uncerta~n that it was the evening of September 
15, 1985. 

---. ---- ·- --- - -- ~- -
Patrick Doherty identified himself as a vocational rehabi itation 

counselor with the Work Fitness Center of the Franciscan Medical 
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• 
Center. ~1r. Doherty received a Masters Degree· in 1978. He 
assists in placing workers who have been disabled with back 
injuries. Doherty reported he saw claimant per claimant's 
counsel's request and performed testing with claimant. He 
reportea claimant as having an I.Q. of 108 which places him in 
the high average range. He reported that claimant had good math 
skills, but reari only at the fifth grade level and spelled only 
at the third grade level. He indicated claimant is restricted 
to lifting only from 15-20 pounds with no prolonged sitting, 
standing or bending. 

,,, 

Doherty opined that, prior to his injury, clain1ant h.ad 
access to 42% of jobs in the labor market and that, following 
his injury, claimant haa access to only 33% of jobs or had 
sustained 24% loss of job access. Doherty reported that claimant 
is now limited to light- duty, sedentary work for which he is not 
academically suited. He characterized as highly improbable that 
claimant could find a job by himself. He reported that claimant's 
ability to conduct job interviews and fill out job applications 
as well as his personal grooming and time off work would interfere 
with his job placement. Doherty did not believe that claimant 
could now maintain a job. He r ,ecommended that claiman.t spend 
pproxiately a year doing coursework to obtain his GED and that 

claimant then do a career assessment inventory to aetermine his 
interests. Doherty opined that, with a year for work on the GED 
and a year for retraining, claimant could earn approximately $5.00 
per hour in telephone repair or $14,000-$15,000 per year iA bill 
collecting. He also suggested claimant might work as a drivers' 
license examiner. He reported that claimant had earned from 
$27,000-$28,000 per year in the trucking industry. Doherty was 
unaware of claimant's prior Job terminations. He stated that he 
was not stating claimant could not do factory work, but that 
such should be preassess~d as he was concerned that claimant 
would have difficulty doing any factory job involving forward 
flexion of the spine. Doherty agreed that he had had no indication 
claimant could not perform the record keeping required of him in 
his trucking jobs. 

Eugene Collins, M.D., is a board-certified neurosurgeon who 
testified by way of his September 5, 1986 deposition. Dr. Collins 
saw claimant at-the request of Richard Kreiter, M.D., on October 
8, 1985. Claimant gave a history of having had pain in his low 
back ten years earlier which had gotten better after six months 
of chiropractic care. He reported that claimant had been doing 
reasonably well with no definite complaints until three weeks 
prior to consultation when, while getting into a truck, his foot 
sl1ppea ana the patient landed on his right leg and soon noted 
~ain in the back of · the right leg, accompanied by numbness, as 
well as some pain in his right ~ip and low back. Symptoms were 

-- increased- by -boweL-rnovemen t _ ana coughing . . __ or. Coll ins reporte d 
that a rnyelogr·am was pert armed during claimant• s Octo 1ber 8, 1985 
hospita .liz ,ation which showed· a herniated disc at. L4-5 on the 

. ----
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left, LS-Sl on the right. The left leg was asymptomatic. There 
was pain in the right leg, back of the leg, consistent with 

11 this disease II at LS-1S l. Chemonucleoly sis was per f orme·d. 

Dr. Collins stated he had no history of claimant bowling, 
but that on the basis of the history given him, he felt that if 
claimant had no problems while bowling and then got on the 
truck, slipped and had symptoms, the symptoms were caused by the 
fall from the truck and not from bowling. Dr. Collins reported 
that it claimant haa bowled about three games on September 29, 
1982, such would not have caused the disc to ~upture, if he had 
symptoms prior to that bowling. Dr. Collins indicated that 
claimant was seen intermittently through April 14, 1986 when he 
called afila complained of let t leg pain and numbness worse o,ver 
the past two weeks. Claimant was then admitted to St Lukes 
H 1ospi tal ana a rnyelogram perf armed conf irrned a herniated disc at 
L4-5 on the left. A laminectomy at L4-5 on the left was performed 
on May 1, 1986. Dr. Collins opined that, if claimant's history 
was correct, he believed claimant's fall from the truck on 
September 15, 1985 was the cause of claimant's May 1, 1986 
laminectomy. Subsequently, the following dialogue took place: 

Q. Initially, I believe you indicated that he was 
asymptomatic on the left side. Why do you feel 
that the laminectomy was caused by the fall on 
September 15, 1985, when initially he was not 
having that many problems on the left side? 

A. There were two ruptured disks. Usually one 
predominates. The pain pathway predominates on one 
side. It was the right one that was the predominant 
one. After the pressure was taken off the right · 
nerve root, the left one started to act up. This 
is not unusual, the way it presented. With more_ 
than one ruptured disk, usually the initial one is 
the maJor culprit and bothers the patient. When 
that one is taken care of, it's not unusual for the 
other one to act up. It's not unusual. 

. De. Collins opined that claimant would have reached maximum 
improvement about tour months after the second surgery and 
therefore, within the past couple weeks of the deposition or as 
at the time of the deposition. He opined that claimant was not 
~ble to return to his previous work and reported that he had 
informed claimant that any activities involving prolonged 
ben~ing, lifting, driving, pushing, pulling, or standing would 
tena to cause him problems and that he should avoid such. He 
reported he had tola claimant to seek sedentary type employment. 
The doctor opined that a reasonable lifting limit for claimant 

_would be 15. _or __ 20 _ pounds. __ He _reported that claimant should not 
stano more than a couple hours a day and that he should not 
Climb stairs excessively. Dr. Collins reported that claimant 

-~----.-- - - - -- - ~ -··-
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d1d not indicate he had sought services et chiropractors from 
1974 up to within a year of his slip on the semi. Dr. Collins 
indicated that bowling three days after complete bedrest had 
been prescribed was not consistent with conservative therapy and 
hearest therapy after a person presented with clinical signs of 
a herniated disc. The doctor did not think bowling helped 
claimant's condition and stated it may or may not have worsened 
his condition. Dr. Collins stated that claimant had not reported 
the September 29, 1985 bowling to him and that he had not 
written down that claimant had bowled on September 15, 1985. Dr. 
Collins reported that vibrations and long rides involved in , 

truck driving were items claimant could not handle. He reported 
that shortened rides would still give claimant trouble with back 
stiffness. He also stated that the more claimant had to get up 
and down from the truck, the more likely he was to have problems. 

Richard Kreither, M.D., testified by way of his deposition 
taken March 28, 1987. Dr. Kreiter is a board-certified orthopaedic 
surgeon. The doctor reported a history from claimant which was 
generally that which Dr. Collins reported, but for the fact that 
Dr. Kreiter reported claimant stated he had some intermittent 

rouble with his back following the episode ten years prior to 
1985. Dr. Kreiter stated he had noted that claimant had had 
sciatica previously and stated that such was similar to the pain 
he was having when seen in September, 1985. On physical examination, 
claimant haa s~asm and positive straight leg raising. Knee 
reflexes were normal and right ankle jerk was absent as compared 
to left ankle jerk. Claimant had good strength in his lower 
extremities. X-rays taken were interpreted as showing a narrowed 
disc between LS and Sl and early narrowing between the L4 and LS. 
1:)r. Kreiter reporte,d he suggested complete bedrest for claimant 
1n order to give his back a chance to heal. Dr. Kreiter reported 
claimant had had a significant problem in 1975 and that his back 
conaition was progressive. lie reported that, once injured, the 
b~ck is more prone to reinjury. Dr. Kreiter reported that he 
a1a not advise claimant to go bowling and explained that bowling 
involves a forward flex position likely to stress the L4/L5 and 
LS/Sl discs in the same manner as do vacuuming and bedmaking, 
~oth ot which he characterized as creating significant complaints 
in persons with back problems. The doctor opined that an 
aggravation ot a preexisting back condition would be more likely 
from bowling over a two and one-half hour period than from 
slipping three feet down a ladder and catching oneself with the 
arm and landing on the feet. He stated, however, that either 
activity could cause back problems. Dr. Kreiter reported that 
the absent right knee jerk could be an old finding related to 
c~aimant's problems from 1975 onward. He reported that claimant 
might have had numb,nes,s prior to September 15, 1985, but purs,uant 
~o the history given, claimant ~id not have numbness to ~he 
aegree-that __ i was aJJo.ther . to __ him and that the same would be ______ _ _ 
crue as regards both his muscle spasm and his positive straight 
leg raising. Dr. Kreiter stated that, when he saw claimant on 
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September 26, 1985, claimant had a disc which .had had previous 
problems as evidenced by the narrowing as seen on x-ray. He 
further stated that claimant had evidence of further irritation, 
at least to the sciatic nerve giving the symptoms and findings 
discussed as found on that date. The doctor stated that, if 
claimant's bowling had caused his symptoms, he would have 
expected that claimant might have had an aching back or a stiff 
back, while perhaps not an excruciating problem (upon leaving 
the bowling alley). He further opined, however, that it is 

.-

possible for a person to engage in an activity and not appreciate 
that they are 11 having problems,.. until several ho,urs later or the ~ 
next day. The doctor reported that claimant's bowling the week 
after he saw claimant on September 26, 1985 would indicate 
claimant was getting over the situation rather rapidly. 

James N. Weinstein, o.o., testified by way of his deposition 
taken April 17, 1987. Dr. Weinstein is assistant professor of 
orthopedic surgery and director of the spinal center at University 
Hospitals. He is a board-certified orthopaedic surgeon. Dr. Weinstein 
saw claimant on February 26, 1987 after reviewing various 
meaical records concerning his low back condition. Claimant 
apparently gave Dr. Weinstein a history substantially as given 
to Dr. Collins. The doctor opined that, if claimant had had a 
low back history dating over a ten-year period with an initial 
problem that responded to chiropractic treatment, but which 
resulted in his being off work for six months with low back pain 
radiating to the right leg, intermittent problems and chiropractic 
treatment over the subsequent ten years, that history certainly 
coul6 have been a substantial contributing factor to claimant's 
on6ition from September 15, (1985) (onward). The doctor 

r ported that forces generated in bowling for two-plus hours 
with a 14-15 pound ball and the twisting involved wo~ld probably 
b more stresstul than ·falling two ,or three feet and landing on 
his feet as claimant described. The doctor later stated that 
the bowling "would be contributory" reporting that he did not 
think it could be said that the bowling or falling off the truck 
or he problem ten years ago was the event, but that there was a 
conti .nuurn of events and somewhere in there it 0 got bad. 11 Dr. Weinstein 
·tatea that bowling after being ordered to bedrest could have 
"hypothetically" sub,stantially contributed to the need fo 1 r 
surgical intervention two or three weeks later. Dr. Weinstein 
state6 it is possible to have a disc at a higher level that can 
cause symptoms at a lower level, but is unlikely that a disc at 
a ~ower level will cause symptoms at a higher level~ Dr. Weinstein 
opined that the usual healing period for an individual following 
a c~ymopapain inJection for herniated disc is for leg symptoms 
to irnmeaiately resolve and for back pain to continue for up to 

· two years or longer. He reported that back pain is never 
resolved by chymopapain injection. 
--~ - ---

On cross-examination, Dr. -weinstein stated the following: 

-----·- --· --... --· --- - - ~ . - -· 
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A. Basea on t he history Mr. Hosch gave me that all 
of this started as of the date of this accident, 
one wou l d think that there was a cause-an6-effect 
relationship, but based on tfue patholphysiology of 
disk aisease and the way in which a disk herniation 
occurs, one would think that maybe other things 
were involved in his past . That a fall from five 
to six feet landing on his feet could have been an 
insult that could have caused the problem, but I 
would guess that there had been some predisposing 
reason for it, some unusual, very unusual, unreported 
cause of disk herniation. 

.. -

Dr. Weinstein stated that, when he had reported that claimant's 
condition was II definitely war k re la tea 11 he had meant that "the 
patient told me that this, h ,appened on the job." 

Dr Weinstein stated that both the bowling and the fall of 
the truck could have been a cause of claimant's back condition, 
ut it was difticult to determine whether they were substantial 

or unsubstantial., 11 positive 11 or un1egative. u 

Dr. Weinstein apparently evaluated claimant on February 26, 
1987 and noted an impression that it was difficult to determine 
the cause of claimant's pain, although he did have instability 
ana symptoms consistent with an L4-Sl disc. He st,ated 11 (h] is 
inj ry is most definitely work related and should be covered by 
workers' compensation." I1npai1rment rating was estimated to be 
12-15%. 

L. E Johnson, . M.D., interprete6 a myelogram of April 17, 
986 dS showing abnormality of the L4-5 level with a small bone 

spur of calcified aisc material arising from the inferior aspect 
?f 14 and displacing the thecal sac along the left side. He 
1nterprete6 the LS - Sl interspace as normal, except for slight 
narr0wing. 

A. E. Berkow, M.D., interpreted a lumbar spine CT scan of 
O,ctober 7, 1985 as showing an extradural compression of the L4-5 
level on the lett side compatable wit.h a h ,erniate ,d disc. He 
repartee there was no evidence of central canal stenosis or 
foraminal stenosis. He later reported that a CT scan also 
showed evidence of some compression of the right sided nerve 
rot at LS-Sl by osteophytes and some protrusion of the disc on 
the right side at LS-Sl. 

An Octooer 7, (1985) nursing history reports he following 
history: 

. - - _ works _at ._Bork _Tr ans,por .. t __ o,n __ 9/ 15/ 8 5 I was getting 
out of ·my-- t r ,uck •. - -- The rails were wet and I s 1 ipped 
and twistea myself and had, a suciden pain back which 

-- .,_ ·-- ---- - -- ---- - -- - --- - - -- ·--
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went down my right leg •.• 

Eugene Collins, M.D., reported that CT scan and myelograrn of 
October, 1985, showed probable disc disease at L4-5 on the left 
and LS-Sl on the right laterally with the LS-Sl obviously the 
symptomatic level on the right s,ide. Chemonucleolysis injection 
was done on October 10, 1985 at the LS-Sl level without complications. 
As of October 12, 1985, claimant was doing well with pain down 
the right leg improved and minimal back spasm. Strength was 
satisfactory in the dorsi and plantar flexors of the feet. 

A report of Richard 
states that nRichard is 
for about 2 1/2 weeks. 
is noted to be painful 
jerk is decreased. 

Kreiter, M.D., of October 3, 1985, 
about the same. He has had symptoms now 
He stayed down." Straight leg raising 

on the right at 45 degrees. Right ankle 

Dr. Kreiter examined claimant on September 26, 1985 noting 
an impression of lumbar disc disease with a right sciatica and 
absent right ankle jeck. He noted that claimant was tender in 
the lumbosacral are~ and in the right sciatic notch; had mild 
spasm and painful straight leg raising on the right at 60 
degrees, negative on the left. Knee jerks were intact; left 
ankle jerk was intact; strength was good. 

On August 11, 1986, Dr. Collins opined that, in view of 
claimant's disc disease at two levels, it would be difficult for 
claimant to work at a job involving bending, twisting, lifting 
over 20 pounds, standing, climbing or prolonged sitting and so 
forth. Be reported it would be difficult for claimant to drive 
a truck for long periods with commitant twisting and other 
activities. He opine6 that claimant may be able to teturn to a 
sedentary job not involving the above activities. 

On February 24, 1986, Dr •. Collins opin·ed that claimant I s 
problem, which necessitated his being seen in the emergency room 
(on September 15, 1985) as well as subsequent treatment, was not 
caused by prior back problems, but was a new incident of injury 
causea by claimant slipping from the truck. 

An accident report of J. Bybee, M.D., of October 2, 1985, 
states that claimant fell from a semi, but did not fall to the 
ground. It reports he twisted his back and was hanging by the 
hands. A note of Dr. Bybee of January 24, 1986 states he had 
examined claimant on September 15, 1985 for a back injury and 
that claimant did not appear to be, and he found no evidence to 
suggest that claimant was under the influence of alcohol. A 
January 30, 1986 Maquoketa Family Clinic note signed by Dr. Bybee 
indicates that Dr. Bybee had given claimant a statement indicating 
he _haa __ f 1ouncLno_ evidenc,e. .of f 1ndings to suggest al ,cohol -use or -
intoxication. 

- ~ --- .. - -- -.. _ .. - -
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A December 10, 1986 note of the Leon Chiropractic Center of 
Douglas G. Leon, D.C., reports that claimant w~s seen on September 
~4, 1983 as well as on apparently a subsequent occasion in 
September, 1983. 

A record of the Gonsteaa Clinic of Chiropractic of January 
28, 1975 reports symptoms of apparently low back pain radiating 
into the right leg to foot for three months. 

H. A. Gearhart, o.o., reported that he had seen claimant for 
low back pain on November 15, November 23, and November 25, 1974. 
Claimant was treated with physical therapy and was improved when 
discharged and has not been seen since 1974. 

Exhibit 1 of exhibit Bis a photograph which shows an 
individual standing beside a semi tractor holding a yard stick. 
The yara stick 1s approximately parallel to the base of the 
tractor ledge and slightly above the second step of the ladder 
into the tractor-trailer side door. The se~ond step is approximately 
two inches lower than the base of the ledge. Exhibit 2 1s 
bowling cards indicating that Dick or Richard Hosch bowled on 
September 15, 1985 and September 29, 1985. Exhibit 3 is a 
January 3, 1987 Clinton Herald newspaper article indicating that 
Job service figures recora a 5.4% unemployment rate for December 
(1986) for Jackson County. Exhibit B, exhibit 10 is claimant 1 s 
Bork Transport personnel file. A January 11, 1984 letter of 
Michael Bedolli of Moreco Energy, Inc. to Tod Bro of Bork 
Transport reports an incident involving a Bork driver upon whom 
Moreco personnel could smell alcohol and who was reported to 
ii ve "acted peculi ,a,r during the entire time he wasl at our plant. 
11 On April 18, 1983, claimant received a w,r it ten. warning for 
being eight hours late to load at ADM in Peoria. An August 13, 
1985 letter reports that, per a discussion of the letter writer, 
Dick Sayre, with claimant, claimant was advised that he had been 
late for a aelivery, that he did not c~ll his dispatcher with a 
mechanical problem and that he had taken his truck home without 
authorization. Claimant was informed that ''(b]ecause of these 
ana other problems" the o·ptions ot ter1nination or hauling gas 
out of Bettendorf were given to claimant. An August 20, 1985 
letter advised claimant per Sayre that he was on 90-days' 
Prob a t1on and had a l % drop in co1mmi ss ion. It no1te,d "Th is is 
the final warning, any intractio,n of company poli ,cy and yo,ur 
position is terminated." 

On June 9, 1983, claimant received two warning notice s, one 
foe failure to mail in paperwork daily and another for hav i ng 
Placaras on the trailer wrong and for failure to be within 25 
feet of the unloading trailer at ADM, Cedar Rapids. On May 4, 
1985, Dick Sayre wrote claimant indicating that, on ac ount of 
problems _with _daily __ mailing of _pap 1erwork, with arriving at 
destination - on time, -·with communicating with dispatch and with 
unloading, Bork would be evaluating claimant's employment 

-_ .. _ - - ·-- ---- - -· -- - - -

·• 
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s·tuation. A hana-written note of May 7, 1985 reports that 
claimant called and the letter was reviewed with claimant 
agreeing to try mailing (paperwork) every three days and that 
another Tulsa situation, apparently in reference to unloading 
problems, would not occur. 

• 
Exhibit B, 12 is a Rowley Interstate file for claimant. The 

file contains a number of notations regarding late delivery 
relative to claimant. A Job Service decision dated July 9, 1982 
determined claimant had not voluntarily left his employment with 
Rowley Interstate Transportation Company as claimant had refused ,, 
to take a dispatch due to pei:s,onal busines,s and important 
personal problems. 

Exhibit B, 13 is claimant's personnel records from Lear 
Siegler, Inc. The exhibit demonstrates that claimant was 
ultimately terminated by that c 1ompany for failure to timely 
report late work arrivals and work absences. 

Exhibit B, 14 are recor6s relative to claimant's prior 
workers' compensation claim resulting from an injury of September 
17, 1969 wherein claimant twisted an ankle. 

Exhibit B, 15 is a report of Patrick D. Doherty, MSR/CRC. 
Mr. Doherty reported that he haa performed. an LMA cornput -er 
aAalysis relative to t~e 1985 national male labor force. He 
indicated the analysis resulted in a 43% access of jobs that 
were available to claimant prior to his injury with post-inJury 
access of 33%. Such was reported as representing a personal 
loss of access to the labor force of 24%. Factors affecting 
employment were listed as: (1) Lack of transferrable educational 
skills, (2) Lack of transferrable work skills, and (3) Poor job 
availability in local labor market with unemployment reported ,as. 
r ,emaining about 10-11% in 11 this area of Iowa." 

Exhibit B, 16 is personnel recoras from Apple Lines. 
Records reflect that claimant was employed at the lines from 
March 1, 1982 through November 18, 1982. Claimant was ultimately 
discharged for failure to leave on a road trip on a timely basis. 
Reporte6ly, claimant went to a local tavern instead. 

Exhbit B, 17 is personnel files from Dahlen Lines. The 
recoras reveal that claimant received a number of written and 
verbal warnings as well as work suspensions for infractions 
generally involving tardiness or leaving work for unexcuse d 
reasons. 

Claimant's exhibits 3 througi1 6 are correspondence from the 
employer, the insurer anci between the attorneys r e garding 
cia iman t~s __ al_leged __ work _ inj,u ry_ an,d c:1eni 1al o f benefits for s uch. 

Claimant's exhibit 11 is a September 24, 1986 letter o f 

- - --- -·--- - ·---- - - ---.- ...... - -
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claimant to the employer aavising that his doctor has released 
him to return to work with certain restrictions and stating that 
a copy of the deposition of Dr. Collins, which outlines such 
restrictions, is enclosed. 

Claimant's exhibit 12 is an AT & T Conununications detailed 
listing of itemized calls. The following calls were made at the 
indicated times on September 15, [1985] : 

Date 

Sep 15 

Sep 15 

Sep 15 

Sep 15 

Sep 15 

No .• 

6. 

Time 

723PM 

7. 727PM 

8. 730PM 

9. 1042PM 

10. l043PM 

TO 
FR 
TO 
FR 
TO 
FR 
TQ, 

FR 
TO 
FR 

Place Area-Number 

Des Moines IA 515 274-5990 
Maquoketa IA 319 652-9009 
Adel IA 515 993-3640 
Maquoketa IA 319 652-9009 
Des Moines IA 515 244-1734 
Maquoketa IA 319 652-9009 
A,del IA 515 993-3640 
Maquoketa IA 319 652-9061 
.Adel IA 515 993-3640 
Maquoketa IA 319 652-9061 

Claimant's exhibit 13 is a hand-written account of jobs into 
w ·ch claimant apparently inquired. The account consists of 
approximately three full wide-lined pages generally indicating 

Min 

]! • 0 

2.0 

1.0 

1.0 

1.0 

tat the company listed is "not hiring" and occasionally indicating 
that claimant is not qualified f 10.r a pos,ition with the com.pany. 

Exhibit Lis the deposition of Colleen R. Torgerson taken 
S ptember 22, 1986. Ms. Torgerson is co-owner with her husband 
of tne bowling center in Maquoketa. She agreed that the Hosches 
were on a mixed doubles .bowling league which had its ~irst night 
on September 15, 1985 and that the league was scheduled to start 
at 7:30. She very much doubted that the league started at 
ex ctly 7:30 on that night because there was always a fair 
amount of paperwork on the first night and therefore it took 
longer to get underway. Ms. Torgerson felt it was possible 
claimant had drunk on the night of September 15, 1985, but 
stated she did not remember specifically that he had had anything 
to drink. 

Exhibit K is a written transcript of a recorded conversation 
between Ms. Torgerson ana Bob Wren taken November 26, 1985. Ms. Torgerson 
?oula not remember bowling against claimant that night, reporting 
1 t "was a kind of a busy n.igh t for me, the first ni ght alw ,ays is 
tor the secretary. 11 Ms. Torgerson answered the following as 
regards claimant's drinking on the evening of September 15, 1985: 

A. As I recall I think he was drinking that night 
- - more _than _the_ other_~eam members but I would hate 

-.. 
to have to - swear - to that because I can't, my memory 
is a little foggy about that night. I know that 

·-·--- -- - - -- - -- - - -----·- - -- -
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I've heard other people mention you know that he 
drinks too much but that's not firsthand information 
for me so. 

Joint exhibit Dis a deposition of Robert Gillespie taken 
September 29, 1986 . Mr. Gillespie was dispatcher for Bork 
Transport Company on September 15, 1985. Mr. Gillespie stated 
hat claimant called him at his home between 7:00 and 9:00 p.m. 

on September 15, 1985. Mr. Gillespie reported that, from the 
background noise, he assumed claimant was in a bowling alley and 
tha he felt claimant had been ~rinking. Gillespie reported 
that claimant indicated he could not work for a load percentage 
w ich he was to be paid. Gillespie stated that claimant did not 
expressly state he was qtiitting his employment, however. 
Gillespie reported that he made arrangements for another driver 

o haul the load for which claimant had been dispatchea because 
Gillespie was unsure as to whether claimant would deliver the 
_ oad. _ Gi-Ilesp ie reported that he received a call f ram claimant's 
wif at approximately 10:30 or 11:00 p.m. on the evening of 
September 15, 1985 in which she reported claimant had slipped 
getting into his truck and was in the hospital. Gillespie 
eported that, at approximately 9:30 or 10:00 p.m. on the night 

September 15, 1985, he had contacted Ed Barnett in Gary, 
diana and arranged for him to pick up and take the load 

riginally assigned to claimant. 

Gillespie denied that he had received a letter from claimant 
requesting that claimant return to work. He reported that the 
comp ny's history is to find jobs for workers who have suffered 
·nJuries when those workers are released to go back to work with 
c , rtain lifting restrictions,, however. 

.-

Gillespie stated he felt claimant had been drinking or was 
i toxicateci since he slurred his words and was somewhat argumentative 
hie he characterized as atypical for claimant. 

G"llespie stated that neither claimant's time of leaving nor 
his being at the truck at the time of the injury would be 

bnormal under ordinary circumstances. He reported, however, 
that normally a person would probably leave around 2:00 a.m. to 
make a delivery in Milwaukee in the morning. He reported that a 
lot at drivers would leave early so that they could sleep for a 

e~ · od at their load point and then deliver their load refreshed 
na reaay to take another load. 

Joint exhibit C is a deposition of Todd Bro taken September 
29, 1~86. Bro was aware that claimant had requested to be 
allowed to come back to work and reported that Howard Shives, 
the satety director, would make decisions concerning that 
req est. _Bro __ reported .that, _ on _ t e morning of September 15, 
19 5, e talked with clai ant and gave him dispatch instructions 
re arding a onday a.m. load. 
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Exhibits A, 13 and 14 list the following medical costs: 

St. Lukes Hospital 
St. Lukes Hospital 
St. Lukes Hospital 
St. Lukes Hospital 
D.r. Gonzales 
Dr. Milas 
Dr. Collins through 
D.r. Rosar i 10 

Dubuque Radiological Assn. 
Dr. Kreiter through 
Maquoketa Family Clinic 
Gonst 1eaa Clinic 
Maquoketa Family Clinic 
Jackson County Hospital 
Jackson County Hospital 
St. Lukes Hospital 
Mercy Hospital Davenport 
St. Lukes Hospital 
Jackson County Hospital 
St. Lukes Hospital Pathology 
St. Lukes Hospital Pathology 

05/01/86 
04/17/86 
04/17/86 
05/01/86 
05/01/86 
05/01/86 
05/29/86 
10/10/85 
03/19/86 
03/19/86 
09/15/85 
01/31/75 
09/18/85 
09/27/85 
10/07/85 
05/06/86 
10/17/85 
04/27/86 
05/14/86 
04/ .23/86 
05/08/86 

$ 25.00 
2Bl.OO 
350.00 
25.00 

700.00 
5,50.00 

4,565.00 
424.00 

24.00 
176.00 

45 •. 00 
85.00 
20.00 
99.00 
56.00 
30.00 

3,776.351 

5.00 
82.00 
17.50 

151.50 

Claimant 1 s exhibits 14 through 26 relate to medical costs 
cla1rnea by claimant: 

Jackson County Hospital 
Jackson County Hospital 
Jackson County Hospital 
Dubuque Radiological Assoc 
Dr. Rosario 
St. Lukes Hospital 
St. Lukes Hospital 
Dr. Gonzales, 
Ra~iology Group, Davenport 
Radiology Group, Davenport 
Mercy Hospital, Davenport 
Jackson County Hospital 

X-ray 
Emergency Rm 
Phys Therapy 

Anesthesi ,a 

Anest,hesia 
X-rays 
Myelog,r:ams 
Msc. 

St. Lukes Hospital Pathology CFS Micro 
Total l?rotein 

St. Lukes Hospital Pathology Blood Testing 

7.2.00 
27 ., 00 
56.00 
24.00 

. 424 .,oo 
5.00 

30.00 
700.00 
25.00 

350.00 
3,776.35 

141.00 
17.50 

151.50 

Claimant's exhibit 27 is a written itemization of medical 
n1i le age as fallows: 

Destination 
Dr. Bybee & Rask 
Dr. Kreiter 

___ Dr. Kreiter -- --·- . -- -- - - - ·-- - . - - --· 
· Dr. Collins 

Dr. Collins 

------ - ---

Date 
09/ 18/ 85 
09/26/85 
10/03/85 
11/01/85 
11/22/85 

Miles 
10 
70 
70 
70 
70 

--
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Dr. Collins 
Dr. Collins 
Dr. Collins 
Dr. Collins 
Jackson County Hospital 
Jackson County Hospital 
Mercy Hospital 
St. Lukes Hospital 
St. Lukes Hospital 
University of Iowa 

Total Miles 

01/07/86 
02/24/'86 
04/14/86 
05/29/86 
09/2 ,4/85 
0 9/ 25/ 85 
10/07/85-10/12/85 
04/17/86-04/18/86 
04/30/86-05/06/86 
02/26/87 

APPLICABLE LAW AND ANALYS,IS 

70 
70 
70 
70 
10 
10 
70 
70 
70 

180 

910 

.. . -

Our first concern is whether an employee-employer relationsh.ip 
existed between the claimant and defendant. 

Iowa Code sections 85.61(1) provides in part: 

2. 11 Worker" or "employee" means a person who has 
entered into employment of, or works under contract 
ot service, express or impliea, or apprenticeship, 
or an employer •••• 

The Iowa Supreme Court stated in Nelson v. Cities Service 
il __ c_o_., 259 Iowa 1209, 1213, 146 N.W.2d 261 (1967): 

This court has consistently held it is a 
c imant's duty to prove by a preponderance of the 
evidence he or his decedent was a workman or 
employee within the meaning of the law ••.• 

And, if a compensation claimant establis,hes a prima 
facie case the burden is then upon defendant to go 
forward with the evidence and overcome or rebut the 
case made by claimant. He must also establish by a 
preponderance of the evidence any pleaded affirmative 
ae f ense or bar to compensation. ( 1C i ta tio·n .s omitted. ) 

Given the above, the court set forth its latest standard for 
determining an employer-employe 1e relations.hip in ~aterpill~_r Tractor 
~o. v. Shook, 313 N.W.2d 503 (Iowa 1981). The court stated in 
Par : 

. . 

I. The employee-employee relationship. As oefined 
in section 85.61 1(2), The Code,, an 11 employee"' is a 
"person who has enter 1ed into the employment of, or 
wlorks under contract of service •.• for an employer. 11 

· Factors- -to -- be - -cohside-red i -n determining whethe,r 
this relationship exists are: (1) the right of 
selection, or to employ at will, (2) responsibility 
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for payment of wages by the employer, (3) the right 
to discharge or terminate the relationship, (4) the 
right to control the work, and (5) identity of the 
employer as th,e authority in charge of the work or 
for whose benefit it is performed. The overriding 
issue is the intention of the parties. McClure v. 
Union, et al., Counties, 188 ""N.W.2d 285 {Iowa 1971). 
{Emphasis added). 

The above issue essentially involves a fact question as to 
whether claimant had voluntarily terminated his employment , 
relations~ip with Bork Transport on the evening of September 15, 
1985. Both parties to the telephone conversation between Mr. 
Gilespie and claimant testified. Both parties agreed that, 
while claimant made statements as to being unable to work for 
the percentage to which his wage had been cut, claimant had not 
stated expressly that he had quit his employment or that he 
would not take out the load which had been dispatched to him on 
the morning of September 15, 1985. We note also that claimant's 
letter notification of his percentage wage cut was apparently 
dated August 20, 1985. We suppose, given that date, that 
claimant had actually received that notification substantially 
earlier than September 15, 1985. Given that circumstance, we 
believe it would have been most unusual for claimant to have 
waited until September 15, 1985, while bowling, to inform his 
employer that he did not intend to continue working at that wage. • 
For that reason also, we find that the evidence does not establish 
an intention on claimant's part to voluntarily terminate his 
employment with Bork on September 15, 1985. Claimant prevails 
on this issue. 

Our next concern is whether claimant received an injury 
whic.h arose out of and in the course of his employment. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on September 15, 1985 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (l967). 

An employee 1s entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and ca~es cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 lowa _847, _124 N~w._2d -_548_J__l963) and Hansen v. State o·f Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words ''out of" refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W. 2d 
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The words "in the course of II ref er to the time and p 1 lace and 
circumstances of the injury. McClure v. Union et al. Counties, 
1 8 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 (1955). 

"An injury occurs in the course of the employment when 1.t is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it., ... Cedar Rapids, Comm. Sch. Dist. v. Caci¥, 278 N. ,W.2d 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 
283 (Iowa 1971), Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.W.2d 128 (1967). 

Again, the question of whether claimant was involved in a 
work incident on the evening of September 15, 1985 is largely a 
fact issue. Claimant and claimant's wife testified as to the 
incident. Claimant's wife reported the incident to Mr. Gillespie 
substantially as testified to at hearing. Mr. Gillespie testified 
that he did receive a call from Teresa Hosch who reported 
claimant had fallen from the truck on the evening of September 
15, 1985. Medical histories, including that of Dr. Bybee, of 
October 2, 1985 are consistent with a fall from a semi, without 
a fall to the ground. Defendants' evidence disputing the work 
incident largely concerns whether claimant had intended to take 
ut a load that evening and whether claimant could have arrived 

at the truck and fallen, given that claimant had bowled approximately 
two to two and one-halt hours that evening. DefendaAts also 
attem,pted to impeach claimant I s credibility. While we, do no,t 
deny the evid,enc,e suggests that, on past occasions, .claimant: has 
engaged in less than responsible conduct and has been less than 
forthright with his employers, we believe the greater weight of 
evidence indicates that claimant was actually at his truck on 
the evening of September 15, 1985 in the vicinity of 10:00 p.rn. and 
that an actual incident in which he fell from the truck occurred 
at that time. Whether that work incident and the aftereffects 
of the fall rise to the level of an injury as defined in our 
workers' compensation act is largely a matter of causal connection 
and will be discussed further below. 

Our next concern is whether claimant's claim is barred on 
account of intoxication as provided in Iowa Code section 85.16(2). 
The section provides that no compensation is allowed for an 
injury caused by an employee's intoxication, which did not arise 
out of and in the course of the employment, but which was due to 
the effects of alcohol not prescribed by an authorized medical 
practitioner, if the intoxication was a substantial factor in 
causing the injury. 

. .. - ~ - --- - .__ ·- . -
... - -- .. 

Much eviaence was presented relative to the issue of whether 
claimant was in fact intoxicated on the evening of September 15, 
l985. Despite the myriad lay evidence submitted, the evidence 

, 
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does not show that claimant was, in the words of one witness who 
actually observed claimant that evening, 11 roaring drunk. 11 

Claimant's behavior that evening may have been unusual; he may 
have had a reputation for drinking; and, he may have been more 
forceful than normal in speaking to Mr. Gillespie. Those items, 
however, without more, do not establish that claimant was 
i toxicated that evening. Furthermore, one would suspect that, 
if claimant had had observable signs of intoxication, they would 
have been evident during his emergency room visit and Dr. Bybee 
woula have reported them. Dr. Bybee did not note any such signs 
in his report of October 2, 1985 and expressly denied evidence 
ot intoxication in two subsequent reports of January, 1986. 
Hence, we do not find factually that defendants have shown 
claimant to be intoxicated on the evening of September 15, 1985. 
Furthermore, the legal standard under Iowa Code section 85.16 
requires that the intoxication be a substantial factor iA 
causing the injury before the intoxication bars recovery. A 
f ctor is substantial when the injury can be directly traceable 

o it. See Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296, 
297 (Iowa 1974). Defendants presented no evidence suggesting 
that claimant's work incident, that is, the fall from the truck, 
as directly traceable to intoxication. The slip and fall which 

claimant described is not so beyond ordinary events of life that 
o e can per se state that an individual's intoxication would be 
a substantial factor in its occurrence. The event could well 
hav occurred in the absence of any intoxicated state. Defendants 
have not preponderated on this issue. 

Defendants also assert that claimant's claim is barred as a 
sult of misrepresentations to the employer on the job application 

ana elsewhere. Iowa has not adopted the legal principle that 
' misrepresentation per se bars recovery. Even if that standard 

w re generally applicable, it would not bar recovery in this 
case, however. IC Larson Workmen's Compensation Law, section 
47.53 states: 

The following factors must be present before a 
false statement in an employment application will 
bar benefits: (1) The employee must have knowingly 
and wilfully made a false representation as to his 
physical condition. (2) The employer must have 
relied upon the false representation and this 
reliance must have been a substantial factor in the 
hiring. (3) There must have been a causal connection 
between the false representation the the inju y. 

I 

The defendants have not shown that claimant knowingly and 
wiltully made a false representation as to his physical condition. 
Claimant testified that he had passed all of his DOT physicals. 
The evfaence shows that claima-nt had had significant back 
problems in 1974 and 1975. Claimant had treated chiropractically 
foe those and testified that they had resolved. The only 
evidence that claimant sought subsequent treatment for his back 

. 
._..__ -- --- --..- .. - ---- .._,.- ·--- ---
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ere two notations of chiropractic care obtained in 1983. 
C aimant had not had surgery or other nonconservative management 
for back problems. Such would suggest that claimant could well 

ve believed that he had no significant ba€k problems at the 
irne of his Bork application. As a heavy manual laborer, 

c1a· ant could have expected occasional backaches and pains and 
ot have seen them as so significant a physical defect as would 

need to be reported on an employment application. Given those 
acts, it cannot be said that claimant knowingly and wilfully 

made a false representation as to his physical condition. 
· Likewise, while Mr. Gillespie testified that a back problem 

old be a substantial factor in Bork's decision to hire or to 
not hire a driver, the evidence does · rtot show that the degree of 
back difficulties claimant was 'having at the time Bork hired him 

a such that those problems, if any, wold have been a substantial 
factor in Bork's decision to hire or to not hire claimant. As 
·efendants have failed to show claimant willingly and knowingly 
made a false representation, whether a causal connection existed 
between claimant's preexisting problems and his injury is moot 
as to the issue of whether any false statement barred benefits. 

e consider the question of whether a causal relationship 
is s b ween claimant's alleged injury and his claimed disability. 

The supreme court of Iowa in Almquist v. Shenanaoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 {1934), discussed the 

, .f · ni tion of personal injury 1n workers' compensation cases as 
allows: 

hile a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
[Citati~ns omitted.] Likew ·se a personal injury 
includes a disease resulting from an injury •••• The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. This must follow, even though 
sch natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body • 

• • • • 

A personal injury, contempl~ted by the Workmen's 
Compensation Law, obviously means an injury to the 

_ body, the impairment of health, or a disease, not 
excludea- bi the act, which comes about, not through 
the natural building up and tearing down of the 
~uman body, but because of a traumatic or other 
urt or damage to the health or body of an employee • 

. -----~---
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[Citations omitted.] The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 15, 1985 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient~ a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion iSfor the fir:ider of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 

·. 160-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Ni9ks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812,815 (1962). 

A cause is proximate if it is a substantial factor in 
bringing about the result. It need be only one c~use of the 
result; it nee6 not be the only cause. Blacksmith v. All 
American, Inc., 290 ~N.W.2d 348, 354 ( Iowa 1980). 

The work inciaent or activity need not be the sole proximate 
cause of the injury if the i~jury is directly traceable to the 

· inciaent. - liolrnes --v.- Bruc,e Motor Freight, Inc., 215 N111W.2 ,d 296, 
297 (Iowa 1'974). 

A treating physician's testimony is not entitled to greater 

-- --- - ------- - -.. ____ .....,...... 
-·------- - - - - -· - • ==- -

. 
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weight as a matter of law than that of a physician who later 
examines cl imant in anticipation of litigation. Weight to be 
given testimony of physician is a fact issue to be decided by 
the industrial commissioner in light of the record the parties 
develop. In this regard, both parties may develop facts as to 
the physician's employment in connection with litigation, if s01 
the physician 1 s examination at a later date and not when the 
injuries were fresh: the arrangement as to compensation; the 
extent and nature of the physician's examination; the physician's 
education, experience, training, and practice; and all other 
factors which bear upon the weight and value of the physician's 
testimony may be considered. Both parties may bring all this 
information to the attention of the factfinder as either supporting 

r weakening the physician's testimony and opinion. All factors 
go to the value of the physician's testimony as a matter of fact 
not as a matter of law. Rockwell Graphic Systems, Inc. v. Prince, 
366 N.W.2d 187, 192 (Iowa 1985). 

An expert's opinion based on an incomplete history is not 
necessarily binding on the commissioner, but must be weighed 
with other facts and circumstances. Musselman v. Central 
Telephone Co., 261 Iowa 352, 360, 154 N.W.2d 128, 133 (1967). 

Dr. Collins, a board-certified neurosurgeon and claimant's 
prim ry treating physician as regards his chemonucleosis of 
October, 1985 and his laminectomy of May 1, 1986, reported that 
he received no history of claimarnt bowling prior to his fall. 
Dr Collins opined that, if claimant had no symptoms while 
bowling, but had symptoms subsequent to the fall, it was the 
f-11 and not the bowling which produced the symptoms. He 
fur her stated, however, that claimant's bowling on September 
29, 1985 did not help claimant's condition and may or may not 
have worsened that condition. Dr. Kreiter, a board-certified 
orthopaeaic surgeon who treate,d claimant early on after September 
15 and subsequently referred him to Dr. Collins, reported that 
bowing results in a forward flexion likely to stress the LS-Sl 
and L4 LS interspaces. He opined that bowling over a two and 
one-half hour period was more likely than slipping three feet 
from a ladder and landing on one's feet to aggravate a preexisting 
back condition, although either could cause back problems. The 
aoctor further stated that, if bowling had produced claimant's 
condition, one would expect aching or a stiff back on leaving 
the bowling alley. He further testified that symptoms may not 
ap ear until a time after one has engaged in the aggravating 
activity, however. Dr. Weinstein, a board-certified orthopaedic 
surgeon who is also assistant professor of orthopaedic surgery 

t_the University of Iowa and director of the University's 
spinal center, examined claimant, but did not treat him. Or. Weinste in 
?Pined that a ten-year history of back problems with radiation 
into the right leg -and~ntermittent symptoms and treatment could 
have been a substantial contributing factor to claimant's 
condition after September 15, 1985. He reported that the forces 
_enerated by bowling for two or more hours are probably more 

- ----- - -- - - -
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stressful [to the back] than falling two to three feet and 
land.ng on one's feet, although both ''could have been" causes of 
back problems. The doctor reported that there is apparently a 
continuum of events over a ten-year period, including the 
bo ling and the fall, with claimant's back "getting bad .. somewh,ere. 
He reported that bowling, after having been ordered to complete 
bedrest, could hypothetically substantially contribute to a 
s bsequent need for back surgery within two or three weeks. The 
aoctor haracte.rized as "unlikely" that a disc at the lower 
level would cause symptoms at a higher level, given the anatonomical 
makeup of the spinal system. In his deposition, he explained 
thdt an earlier characterization, by way of a report, of claimant's 
condition as definitely work-related meant that claimant had 
told Dr. Weinstein that his incident had happened on the job. 

The parties apparently concede that claimant had some sort 
of back condition prior to September 15, 1985. Even had the 
con ition consisted of radial syrnptom,s down the right leg in 
1974 and intermittently subsequent to 1975, those apparently had 
at "acte1d up 11 on such a regular basis that claimant sought 

tr.atment on a consistent basis from 1975 to 1983 and from 1983 
ntil September 15, 1985. At any rate, medical records so 

indicating were not presented at hearing. Hence, the fighting 
issue between the parties is whether claimant's preexisting back 
condition was aggravated by his bowling on September 15, 1985 
and September 29, 1985, by his fall f ram a truck on S ,eptember 
15, 1985 or by both events. As regards such, we note that 
claimant's fall and the bowling occurred in extremely close 
prox·mity to each other. For that reason, Dr. Collins• statement 
tat c. aimant should have had symptoms while bowling and Dr. Kreiter's 
st tement that claimant should likely have had an aching or 
stiff back on leaving the bowling alley are not of any great 
·v~lue in ass·e,ssing the evidence., While claiman.t did not complain 
at back symptoms on leaving the alley and his wife indicated 
tat, on observation, he did not appear to have back problems on 
eaving the alley, Dr. Kreiter has also testified that one may 
ot realize activity has aggravated an underlying condition 

until time has passed. Hence, it is possible that claimant 
ex~erienced symptoms which actually related back to the bowling 
ana not to the fall. It is also possible, as Or. Weinstein 
opined, that both the bowling and the fall could have been 
causally related to back problems. The causation with which we 
are concerned is proximate causation. Proximate causation need 
not be the sole causation, but must be directly traceable 
causation. We believe that claimant's claim fails in that he 
has not shown by a preponaerance of the evidence that his back 
condition is directly traceable to the fall of two or three feet 
on September 15, 1985. Preponderance of the evidence means 
~reater weight of the evidence~ that is, the evidence of superior 
l .nfluence or efficacy~- Bauer ·- v. Reavell, 219 Iowa 1212, 260 N.W. 
39 (1935). Claimant does not discharge his burden of showing, 
by a preponderance of the evidence, the causal relationship by 
creating an equipose. Volk v. InteEnational Harvester Co., 252 

-- - - - --------·-- ------ - ·-
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I wa 298, 106 N.W.2d 649 (1960). Both Ors. Kreiter and Weinstein 
opined that claimant's bowling was more likely than his fall to 
have contributed to his back condition. Only Dr. Collins 
di counted the possibility of claimant's bowling having produced 
claimant's post-September 15, 1985 back condition. Dr. Collins• 
opinion was based on the absence of reported symptoms while 
bowling. As Dr. Kreiter noted, it is possible that symptoms can 
relate to an activity, but only be observable or noticed at a 
time subsequent to the activity. As noted above, the bowling 
and the fall were in such close proximity that symptoms thought 
to have been produced by the later activity could well have been 
produced by the earlier activity. We do not find that claimant 1 s 
back problems can be directly traceable to his fall, which the 
grea er weight of evidence indicates was of less than three feet. 
Further, Dr. Kreiter testified that, had claimant bowled on 
September 29, 1985 without problems, it would suggest that any 

oblems from September 15, 1985 were resolving rapidly. Both 
claimant and his wife testified claimant bowled on September 29, 
1985. Hence, it would appear any problems from the earlier 
incident were resolving as of that date. For that reason also, 
we cannot say that any subsequent back condition and medical 
treatment for such was directly tEaceable to claimant's September 
15, 1985 fall. For that reason also, claimant's claim fails. 

Because claimant has not shown the requisite causal relationship 
between his work incident and his injury and any ensuing disability, 
we need not reach the remaining questions of benefit entitlement 

r entitlement to payment of medical costs. 

FINDING,S OF FACT 

WHEREFORE, IT IS FOUND: 

. On the mor0ing of September 15, 1985, the Bork dispatcher 
instructed claimant to take a semi load for Bork Transport f£orn 
Maquoketa, Iowa to Wauwatosa, Wisconsin for 8 a.m. September 16, 
1985 delivery. 

Claimant and his spouse bowled the first night of mixed 
aoubles league on the night of September 15, 1985. 

Claimant and his spouse arrived at the bowling alley at 
bout 7:15 p.m. 

Bowling commenced by approximately 7:45 and la ed at least 
two hours, but not more than two and one-half hours. 

Claimant bowled three games of ten frames consisting of two 
balls each. 

--- - ---- .. - . -- . --- - - . - . -

Claimant called Bob Gillespie from the bowling alley ea r ly 
in the evening of September 15, 1985. 

- -- - - - ----------- -- -----·--· --- -· - -- --
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Claimant discussed a letter dated August 20, 1985 he had 
received from Bork notifying him of a percentage wage cut. 

Claimant stated he could not work for that percentage~ he 
aid not expressly quit or refuse to take the assigned load. 

Claimant's demeanor, as perceived over the telephone, was 
more forceful than that to which Gillespie was accustomed at 
times when claimant was not drinking. 

Claimant has a reputation for excessive drinking, both in 
his work and his nonwork community. 

Other persons in the bowling alley on the evening of September 
15, 1985 variously reported claimant as either drinking alcohol 
or not drinking alcohol on that evening. 

No one perceived claimant as "roaring drunk'' that evening. 

Claimant and his spouse left the bowling alley by at least 10:00 p.m. 

Claimant could have departed on the run as late as 2:00 a.m., 
b t chose to leave directly after bowling. 

Claimant had received numerous reprimands for tardiness on 
startups and deliveries. 

Claimant had received a written reprimand for tardiness in 
August, 1985, stating that any further tardiness would result in 
is termination. 

Claimant and his spouse returned home driving east through 
Maquoketa, picked up claimant's suitcase and drove back west 
trough Maquoketa to the truck stop where claimant's semi was 
arked. 

Claimant's spouse was driving. She observed the 20 mile-per-hour 
peed limit and observed any of three potential red traffic 

lights. 

After leaving the truck, after starting and inspecting it, 
to say goodbye to his wife, claimant fell a distance of not more 
than three feet while attempting to reenter the truck. 

Claimant and his wife went to the hospital emergency room. 

Claimant reported a fall from his truck to emergency room 
personnel. 

CYaimant'~ -w~fe called Bo~- Gillespie and advised Gillespie 
that claimant had fallen from his truck and would be unable to 
take the dispatched load • 

. - . ---- - -- - --· - .. -
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Bob Gillespie had advised a second driver to take the load 
as claimant would not be taking the load since claimant was in a 
taver11 drinking. 

Claimant advised his treating and examining physicians of 
his fall from the truck. 

Dr. Kreiter directed claimant to complete bedrest on September 
26, 1985. Claimant bowled three games of ten frames, two balls 
each on September 29, 1985. 

Claimant had herniated disc at L4-5 and LS-Sl. He had 
chemonucleosis inJection in October, 1985 for the LS-Sl disc and 
a laminectomy for the L4-5 disc in May, 1986. 

Claimant had had back pain with radiation into his right leg 
in 1974 and 1975. He sought chiropractic care for such. 

Claimant had intermittent back symptoms to 1985. 

Claimant sought chiropractic back care in 1983 on two 
occ.asi ,ons. 

Claimant had no nonconservative care from 1975 until after 
September 15, 1985. 

Claimant had passed required DOT physicals from 1975 to 1985. 

Bowling is more likely to aggravate a preexisting back 
condition than a three-foot or less fall. 

Bowling on September 29, 1985 would indicate that any 
conaition from September 15, 1985 was resolving quickly. 

An activity can aggravate a b ,ack condition without immediate 
onset of pain and stiffness or other symptoms. 

Claimant's bowling of September 15, 1985 and his fall from 
his truck were in very close chronological proximity. 

Claimant's injury and claimed disability are not directly 
traceable to his Septemb,er 15, 19BS fall. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant has established an employee-employer relationship 
between claimant and defenaant. 

- -·-----·- - -- - - -- - ...... 

Claimant has established an incident on September 15, 1985, 
which inc, iden t arose out of and in the course of his emp laymen t. 

--- .. -·-··---- .. -

, 

.. 
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Claimant's claim is not barred on account of his intoxication 
s provided for in Iowa Code section 85.16(2). 

Claimant's claim is not barred as a result of misrepresentations 
to the employer on the job application and elsewhere. 

Claimant has not established an injury which arose out of 
and in the course of his employment on September 15, 1985 and 
has not established a causal relationship between any work-related 
injury and his claimed disability. 

ORDER 

THEREFORE, IT IS ORDERED: 

Claimant take nothing from these proceedings. 

Claimant and defendants share equally the costs of these 
p oceeaings pursuant to Division of Industrial Services Rule 
3 3-4 33. 

Signed and filed this 

Copies To: 

1r. James M. Hood 
Attorney at Law 
302 Onion Arcade Building 
Davenport, Iowa 52801 

Mr Stephen w. Spencer 
torney at Law 

300 Fleming Building 
218 6t 'h. Avenue 
Des Moines, Iowa 50309 

·----- -

- . -. -- - . - -

J~/L. day of 

HELEN JE;AN)WALLESER 
DEPUTY ~bSTRIAL COMMISSIONER 
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File Nos •. 782796 
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0 R D E R 

The appeal decision filed June 21, 1988 ordered defendants 
ay claimant weekly permanent partial disability benefits. 

ow Code section 85, .30 provides for interest for weekly cornpen
a ion payments not paid when due. 

T EREFORE, it is ordered: 

That aefendants shall pay interest on weekly benefits 
awarded in the appeal decision a;,J_set forth in Iowa Code section 85.30. 

S · gned and f .1 led this Z,Z,, _ day of June, 19 8 8. 
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ST 
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D E C I S I O N 

LIBERTY MUTUAL INSURANCE CO., • • 
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• 

• • 
• • JUN 211988 

SECOND INJURY FUND OF IOWA, 

D,efendants. 

• • 
• • 
• • 

tDWA INDUSTRIAL COMMISSJOMER 

STATEMENT OF THE CASE 

Detendants appeal from an arbitEation decision awarding 
permanent partial aisability benefits. Claimant cross-appeals. 

The record on appeal consists of the transcript of the 
arbitration proceeding an6 joint exhibits 1 through 4. Defen-
dants, claimant and the Second.InJury Fund of Iowa filed briefs 

- . 
on a peal. 

I SSU'ES 

Defendants state the following issues on appeal: 

I. Whether the Deputy erred in finding that 
Clairrtant had sustained a 11 gradual imjury." 

II. Whether the Deputy erred in finding 
Clairnant had sustained an injury to the b 1ody as a 
whoie. 

III. Whethei the Deputy erred in awarding · 
Claimant an Industrial Disability Award where he 
found three or more scheduled member injuries 
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IV. Whether the Deputy errea in finding Claimant 
condition permanent. 

Claimant states the foliowing issues on cross-appeal: 

1. Whether claimant sustained an injury to two scheduled 
n1embe rs such as wou lo qualify him for benefits unae r sect ion 
8~. 3 4 { 2) ( s) , The Code. 

2. lf claimant dia not sustain an inJury to two scheduled 
members under section 85.34(2)(s), The Code, the extent of 
~isability for the two scheduled injuries ana the extent of 
liability of the second injury fund. 

REVIEW OF ThE EVIDENCE 

The arbitration decision adequately and accurately reflects 
t e pertinent evidence ano it will not be totally set forth 
herein. 

Briefly statea, claimant, 39 years old at the time of the 
hearing and with a high school education, was employed by 
aefendant George A. Hormel & Company (hereinafter Hormel) from 
March 1971 until August 26, 1985 to strip out rejected sausages 
ana t .o cut long "Ros a" sausag 1es in to smaller pieces. C la iman t 
was required to handle approximately 2000 pounds of meat per 
hour, involving twisting, grasping, pinching, bending and 
lifting both below and above shoulder level. 

Prior to November 1984, claimant had experienced a shoulder 
injury which caused him to miss work in 1976, but claimant did 
not miss work or require medical attention as a result of this 
inJury between 1976 and November 1984. Claimant did report a 
sore right han6 to a doctor 1n Dec~mber 1979. 

On November 27, 1984, claimant experienced severe pain on 
overnbec 27, 1984, in his right wrist while lifting a rack of 

. sausages. Claimant was seen by Dan Miner, a physician's assistant, 
- ~ho indicatea claimant also complained of chronic pain in both 
wrists an6 hands. Claimant was returned to light duty work. 
Claimant again experienced pain, and was seen by Mr. Miner. Mr. Miner's 
notes indicate that claimant told him he had had pain in his 

. right wrist and hand for years. 

Claimant was then seen by Kenton K. Moss, M.D., who diagnosed 
ten6onitis ot the right wrist with possible mild carpal tunnel, 
which he concluded was work related and stemming from "overuse 
syndrome. 11 Dr. Moss"' prescrib 1ed wrist splints for b,oth r,;rists. 
Claimant was off work for 10 days. Claimant returned to his 
regular work, but again experiencea paia and was placed on light 
auty work. 
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Claimant underwent electrical studies of his wrists by Sant 
M.S Hayreh, M.D., a neurologist, in January of 1985. The EMG 
conaucted at that time showed moderate carpal tunnel syndrome on 
the right ana mild carpal tunnel syndrome on the left. Dr. Hayreh 
lso fauna ulnar nerve compression at the right elbow, and at 

th Guyon's canal in the right hand. 

Clairrant was also seen by an orthopedic surgeon, Raymond L. Emerson, 
M.D. Dr. Emerson diagnosed claimant as having bilateral carpal 

unnel syndrome in both hands, constriction of the ulnar nerve 
at the right Guyon canal of the right hand, and possibly thoracic 
outlet syn6rome. Dr. Emerson testified that claimant had 
sufferea an aggravation of his predisposition for carpal tunnel 
s ndrome, but that no permanency had resulted. Dr. Emerson 
lJlOicatea that claimant w~.s unable to work becaus,e of his 
symptoms, an.,a that it was, c-onamon to observe d,evelopment of 
~arpal tunnel syndrome first in one extremity and then the other. 

Claimant missed several weeks of work and noticed improvement 
in his symptoms. Claimant returned to work, but testified that 
he tavored his right arm. Shortly after returning to work on 
March 12, 1985, claimant experienced an incident of severe pain 
in his left wrist. Hormel placed claimant on light duty again, 

nd claimant did not return to full duty work thereafter. 

Claimant acknowledged that he haa experienced pain in his 
hanos prior to both the November 27, 1984 incident and the March 
12, l~b5 incident but had attributea this to normal aches and 
pains from nis work. Claimant also acknowledged wearing wrist 
splints on both wrists even prior to the March 12, 1985 injury, 
which he indicated he wore to prevent further injury. Claimant's 
Plane manager testified that claimant had complained of pain in 
t e wrists prior to the November 27, 1984 injury and when 
claimant returned from seeing the doctor after the November 27, 
1984 inJury. ~ 

In April 1985, Dr. Emerson noted that claimant's symptoms 
had improved in his right upper extremity but that those symptoms 
would likely reoccur if claimant returned to his old duties and 
might eventually require surgical decompression of the wrist 
nerves. Dr. Emerson opined that claimant's condition was caused 
by overuse of his arms and hands at work and recommended that 
claiffiant find less repetitive employment. 

Dr. Emerson also testified that thoracic outlet syndrome 
coula not be aiagnosed with certainty, and that the presence of 
thoracic outlet syndrome in claimant was less certain than the 
Presence of carpal tunnel syndrome. Dr. Emerson also stated: 

• • 

Q. And Doctor, then, that is not to be confused 
with carpal tunnel inasmuch as the thoracic outlet 
syndrome basically is in the shoulder; is that fair? 
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A. That's correct. The -- Unfortunately, they 
will sometiines give the same symp·torns. That's why 
it can be confusing for us to make a diagnosis. 

(Joint Exhibit 3, page 25) 

Dr. Emerson conductea tests of claimant's shoulaer and found 
o impairment. 

Between May 31, 1985 ano August 1985, claimant was seen by 
·harles B. Carignan, Jr., M.D. Dr. Carignan agreed with the 

aia9nos1s ot bilateral carpal tunnel synarorne by Dr. Emerson and 
Dr. ~ass, noting that claimant 1 s conditions "occurred sequentially 
dna probably occurred at different cirnes and as a result of 
separate-disparate inJuries rather than ~s a result of a single 
inc iaen t a r injury. n C 1-a iman t ind i ca tea to Dr. Carignan that he 

, was suffering pain in both wrists, but especially the left 
wrist, as well as pain in his arms to the elbows, and pain in 
both shoulders, particularly the left shoulder. 

At the hearing, Dr. Carignan testified concerning his 
initial examination of claimant on May 31, 1985 as follows: 

Q. And what did you find in this patient as far as 
tunctional impairment first as to the right limb, 
upper limb, ana secondly as to the left upper limb? 

A. Well, his symptoms which combined loss of 
sensation, loss of motor function and strength 
involving apparently a carpal tunnel syndrome on 
the right, I felt at that t±nLe amounted to about a 
20 percent impairment of the extremity as a whole 
in the right upper extremity which was equivalent 
to about a 9 -- a 12 percent impairment of the 
whol~ boay at that time, ~ who1e percent impairment 
functional. And based on my similar findings in 
tne left t1and only more severe in the left I £,el t 
that he was suffeiing about a 30 percent impairment 
of the ~ett upper extremity equivalent to about an 
18 percent impairment of the body as a whole. And 
the comnined impairment of both extremities I felt 
at that time was equivalent to about 21 percent 
impairment of the person as a whole. 

(Tr., pp. 44-45) 

Dr. Carignan also opineo that claimant's left wrist problems 
were the result of his right wrist problems: 

' 

Q •••• it's my understanding from your testimony that 
the functional impairment ratings that you have 
given to Mr. Johnson it ' s your opinion that that 
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functional impairment was caused by Mr. Johnson's 
repetitive movements . at work; is that correct? 

A. The right, yes. I think to some extent the 
involvement on the left was caused by the fact tha~ 
he was babying the right and then threw an undue 
load on the left subsequently. 

Q. Now, isn't it also correct that you have agreed 
that the bilateral carpal tunnel that has been 
diagnosed is something that creeps up gradually? 

.A. Correct. 
syndrome. 

It's what they call an overuse 

. 
Q. So you would agree th~t · the problems that have 
been related to you by Mr. Johnson would constitute 

. . ? an overuse syndrome. 

A. In his case, yes. I think particularly with 
the right wrist. 

• • • • 

Q. And would you agree that because of this 
overuse syndrome there may be a point in time where 
I believe you indicated that the patient may just 
have enough and seek medical care? 

A. When it becomes sufficiently disabling that he 
has to seek help. 

Q. At that ~oint, 1 suppose, would vary from 
individual to individual? 

A. That's correct. 

Q. And in this case you testified that Mr. Johnson 
haa related to you that before he ha6 enough and 
sought medical care that he had symptoms or problems 
in both the wrists or both arms, both han6s and 
both shoulders? 

A. Correct. 

( T· r. , pp. 8 5-8 7 ) 

Dr. Carignan indicated that carpal tunnel syndrome would not 
be caused by a single traumatic e1Pnt: · 

Q. Doctor, in your experience do the proble ms of 
carpal tunnel syndrome creep up gra6ually on the 
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individual workman? 

A. In my experience they do . Carpal tunnel more 
otten is a graaually aeveloping situation. 

Tr., pp. 47 - 48) 

Dr. Carignan also expressed the opinion that claimant's 
ondition was permanent: 

Q. Ana wou l a you explain or elaborate to the Court 
as to why you feel this type of medical problem is 
perrranent wi th the patient? 

• • • • 

A .... his conaition has been quite static with very 
little change. And I believe it's fairly stabilized 
at the present state because of what I've seen. 

• • • • 

Q. Ana so tar as additional improvement is concerned 
oes the length of period that this patient has 

sustainea this problem have any affect [sic] on 
your Judgment as to wnether or not this is a 
permanent injury? 

A • W e 11 , that ·• s w h. at a ,o es nl a k e me th 1 n k th i s • 
Gener ally w 1th tl1ese types of things about 18 
months is the period in which we would normally 
expect progressive improvement in the situation or 
total resolution of it. Based on what we know that 
his problems $tarte6 possibly several months before 
the time in November when .he sought help from his 
employer about it, one woula think certainly -
it's been probably two years since onset. There 
would certainly be change by now if there were 
going to be further improvement. 

(Tr., pp. 46-49, 56} 

On August 23, 1985, claimant reported pain in the left 
1

• houlaer ana wrist to Dr. Moss, which claimant inaicat ·ea had 
been persistent since March 1985. Dr. Moss took claimant off 
work ana again refereed him to Dr. Hayreh. Dr. Hayreh found 
that claimant had 11 very mild 1carpal tunnel syndrom-e in both 

1 si6es along with some involvement of the ulnar nerve at the 
lb,ow. 11 Dr. Hay r eh prescribed medication and placed a res tr ic tion 

on Cla lRLan t 's use ot his han,as ana elbows, but also noted that 
claimant's com~laints were out of proportion to the physical 
findings ana recommended claimant unciergo psychological t e sts. 
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Claiman t was otf work for var i ous periods of time in 1985, 
1 with claiffiant's last day of work occurring on August 26, 1985. 

laimant was earning approximately $1 0 per hour when he left 
work. Claimant coula have bia into another job but did not. 

Between his last day of work on August 26, 1985 and January 
19 86, cla 1man t con.t inued to t1a ve comp lain ts of pain and numbness 
in both wrists, both arms, both elbows and both shoulders, along 
wich clumsiness wnen using his hands and arms above shoulder 
level. Dr. Moss also recommended psychological testing, which 
claimant aeclinea. 

In February 1986, claimant was evaluated by W.P. Cooney, M.D., 
t the Mayo clinic orthopeaic department. Dr. Cooney stated: 

"Obviously there w,as some ,work stress overuse invo,lved and the 
carpal tunnel syndrome was the most prominent condition producing 
symptoms. 11 (Jt. Ex. 1, p. 13) Dr. Cooney also opined that 
claimant haa not suffered any permanency from his carpal tunnel 
ynarome. Claimant was found to have normal range of motion in 

his shoulders. 

At the hearing, Dr. Carignan expressed disagreement with the 
finaings ot Dr. Cooney ana Dr. Hayreh in regards to a lack of 
errnanency. Dr. Carignan, who has psychiatric training, also 

aisagreea with opinions that claimant's symptoms were affected 
by significant functional overlay: 

A ..• . As tar as overlay, sometimes we do see people 
who develop a hysterical component to their symptoms 
in that they will 6evelop bizarre numb patterns or 
bizarre types of paralysis which have no possible 
explanation or organic basis or anatomical or 
physiological basis. And sometimes these types of 
components do occur in association with organic 
conaitions. I found no evirience, however, that any 
of che symptoms that Mr. Johnson was exhibiting 
were in any way of a hysterical nature. They did 
cont orn, exactly to known ana tomi ca 1 patterns and to 
known functional situations which were easily 
explained by the types of lesions he'd haa inflicted 
on ,him. 

('I·r., pp. 54-55) 

Claimant has not found other employment since he left work, 
alchough he has applied at only three employers. He presently 
operates a farm, but testified that he requires assistance from 
family members for many tasks. Clainant's stipulated rate was 
$~77.64. The parties also stipulated that claimant's l~st day 
of work was August 26, 1985, and that claimant was not entitleci 

0 any further temporary total disability or healing period 
benetits prior to August 27, 1985. 
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APPLICABLE LAW 
. 

'!'he "cumu la ti ve inJ u ry rule" may apply when di sabi 1 i ty 
develops over a period of time. The compensable injury is held 
to occur at the later time . For time limitation purposes, the 
inJury in such cases occurs when, because of pain or physical 
a1sabi11ty, the cla1nant can no longer work. McKeever Custom 

1 Cabinets v • Sn. i th ,, 3 7 9 N • W • 2 a 3 6 8 ( I ow a 19 8 5 ,) • 

A ~etition for arbitration may state a claim in general 
terms, and technical or formal rules of procedure need not be 
observea . Alm v . Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W.2d 
161 (1949). 

The manifestation of one injury on two occasions does not 
~ecessarily qua11ty a worker tor secona injury fund benefits 
under section 85.64, Code of Iowa. McMurrin v. Quaker Oats 
Company, l Iowa Industrial Commissioner Report 222 (Appeal 
Decision, April 28, 1981). 

Workers' compensation benefits for permanent partial disabil
ity of two menLbe rs caused by a sing le ace iden t i ,s a scheduled 
benetit unaer Iowa Code section 85.34(2) (s), and the degree of 
6isability must be computed on a functional basis. Simbro v. 
DeLong's Sportswear, 332 N.W.2d 886 (Iowa 1983). 

Bilateral carpal tunnel syndrome resulting from one gradual 
injury process constitutes the loss of two members from one 
accident and is evaluated on the functional basis under section 
85.34(2){s), Code of Iowa. Himschoot v. Montezuma Manufacturing, 
ppeal Decision, April 1~, 1988. 

Iowa Code section 85.64 provides, in part: 

lt an employee who has prev±ously lost, or lost 
the use of, one hand, one arm, one foot, one leg, 
or one eye, becomes permanently disabled by a 
compensable injury which has resulted in the loss 
ot or loss of use of another such member or organ, 
the employer shall be liable only for the degree of 
6isability which would have resulted from the 
latter inJury if there had been no pre-existing 
disability. In aadition to such compensation, and 
after the expiration of the full period provided by 
law tor the payments thereof by the employer, the 
employee shall b,e paid out of the ns ,econd Injury 
Funci" created by this division the remainder of 
such compensation as would be payable for the 
degree ot fermanent disability involved after firsT· 
aeciucting from such remainer the compensable value 
ot the previously las~ member or organ. 
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Iowa Code 85.34(2) provides, in part: 

For all cases of permanent partial disability 
compensation shall be paid as follows: 

•••• 
(s) The loss of both arms, or both hands, or 

oath teet, or both legs, or both eyes, or any two 
thereof, causea by a single accident, shall equal 
t1ve hundred weeks and shall be compensated as 
such, however, if said employee is permanently and 
totally aisablea the employee may be entitled to 
benetits unde£ subsection 3. 

• • • • 

(u) In all cases of permanent partial disability 
other than those hereinabove described or referred 
to in paragraphs 11 a 11 through "t" hereof, the 
co1npe,nsation shall be, p ,aid during the number of 
weeks in relation to five hundred weeks as the 
aisability bears to the boay of the injured employee 
as a whole. 

If it is determined that an injury has produced 
a 6isability less than that specifically described 
in said schedule, compensation shall be paid during 
the lesser number of weeks of disability determined, 
as wil~ not exceea a total amount equal to tne same 
percentage proportion of said scheauled maximum 
compen.s at ion. 

The right of a worker to receive compensation for injuries 
ustainea which arose out ot ana in the course of employment is 

statutory. The statu.te conferring .. this right can als 10 fix the 
mount at compensation to be paid for difterent specific injuries, 

and the employee is not entitled to compensation except as 
roviaec by the statute. Soukup~· Shores Co., 222 Iowa 272, 

268 N.W. 598 (1936). 

Permanent partial disabilities are classified as either 
scheaule6 or unscheduled. A specific scheduled disability is 
evaluated by the functional method; the industrial method is 
u~ea to e~aluate an unsche6uled disability. Martin v. Skelly 
Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960); Graves 
;: Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); S1mbro, 332 N.¼.2d 

ao, b67. -

. An injury is the producing cause; the disability, hdwever, 
15 the result, and it is the result which is compensated. 
§arton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey, 233 Iowa 758, 10 N.W.2d 569. 



JOHNSON V. GEORGE A. HORMEL & COMP~_NY 
Page 10 

It a claimant contends he has inaustrial disability he has 
the buraen ot proving his injury results in an ailment extenaing 
beyond the scheauled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964). 

When the result ot an injury is loss to a scheduled member, 
the compensation payable is limited to that set forth in the 
appropriate suba1vision at Iowa Code section 85.34(2). Barton, 
253 Iowa 285, llU N.h.2a 660. 

11 Loss of use'' of a member is equivalent to "loss" of the 
m~mber. Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 
74b (1921). 

The claimant has the burden of proving by a preponderance of 
tne eviaence that the inJuries ot November 27, 1984 and March 
12, 1985 are related to the disability on which he now bases his 
laim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 

(l9b5). L1naahl v. L~ 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 
(1945). A possib1l1ty is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question ot causal connection is essentially 
w1tnin the domain of expert testimony. Braashaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1560). 

ANALYSIS 

Defendants urge that the deputy erred in determining that 
ciain,ar1t haa suttereo a cu1I1ulative or graau,al injury. Claimant 
a·a n0t allege a cumulative injury. Rather, claimant maintained 
nat he sutfered separate inJuries on November 27, 1984 and 

March 12, 1985. 

However, tne record clearly shows that clainant die not 
suffer any traumatic injuries on those dates. Dr. Carignan 
test1tiea that claimant suttered trom bilateral carpal tunnel 
syndrome, and that bilateral carpal tunnel syndrome is acquired 
gradually. The other doctors whose opinions appear in the 

· record all agree that claimant suffers from bilateral carpal 
· tunnel syndrome, referring to the condition as 0 overus.e syndrome." 

Claimant tola both the physician's assistant and his foreman 
tat he ha6 problems in both wrists even prior to the first 
alleged injury date of November 27, 1984. Claimant wore wrist 
s lints on both wrists prior to March 12, 1985. In addition, 
claimant 's own testimony establishes that he experienced aches 

no ~ains 1n his hanas and wrists prior to Noveffiber 27, 1984 and 
March 12, 1985. Between the two alleged injury dates, in 
January 1985 Dr. Hayreh aiagnose6 carpal tu~nel synarome in both 
of claimant's wrists. · 

. Detenaants on appeal offer no argument that claimant's 
lnjury is not gradual. Rather, defendants' argument is that 
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la 1ntan t shou la not be f ou nci to have suffered a g.r adual injury 
·t claimant did not rely on a gradual injury theory at the 
hearing. ~his ap~roach ~ould allow two parties to make a mutual 
agreement to the detriment of a third party (in this case, the 

econd 1nJury funa}. here, although claimant strongly urged a 
t "nding of two separate traumatic injuries, and claimant's 
attorney went so tar as to request Dr. Carignan to base his 
ratings on two separate inJuries, the medical evidence at the 
hearing clearly shows a graaual or cumulative injury process. 
laimant's work caused pain and discomfort in both of his wrists 

prior to both the November 27, 1984 and March 12, 1985 injury 
aates, and those dates represent the points in time where 
clain,ant 's p ,ain caused him to rniss work. 'l'hey, do not constitute 
tr uma~ic inJuries. 

Tne recora is unaisputed that claima11t suffers from bilateral 
arpal tunnel syndrome. The record also clearly shows that 

c · aimant's carpal tunnel syndrome is caused by his work. It is 
determined that claimant has suffered a gradual injury. 

Some or the mea1cal testimony noted thoracic outlet syndrome 
as a possible part of claimant's condition. However, no definite 
1agnosis ot thoracic outlet synarome was made. For purposes of 

establishing that a disability is caused by claimant's injury, a 
robab1lity is necessary. A possibility is insufficient. In 

aa6ition, Dr. Emerson testified that the symptoms that suggested 
tne possible presence ot thoracic outlet syndrome could also be 
caused by claimant's carpal tunnel syndrome. Claimant has not 
establ1sned by the preponderance of the evidence that he suffers 
f rom thoracic outlet syndrome. 

Claimant in6icatea to various physicians that he suffers 
from shoulder pain. Claimant had a prior shoulder condition. 
There 1& no meaical testimony in the recor6 establishing that 
lairnant's shoulder condition has been aggravated by his work. 

Dr. Emerson tested claimant's shoul6ers and fauna no irrpairment. 
C~ai1nant has not established by a preponder ,ance of the evidence 
a1saoilit~ involving his shoulders . 

. Claimant's present impairment is therefore limited to his 
bilateral carpal tunnel syndrome, ulnar nerve compression, and 
Guyon s canal compression. As claimant's condition causes 
~ 1 sab1lity only to his hanos, wrists and arms, claimant's 
impairment does not extend to the body as a whole. 

S-ection 85.34{2) (s) de,als with the loss of two scheduled 
members tram one accident. It has been determined that claimant 
eveloped bilateral carpal tunnel syndrome gradually over a 

Period of time. Since claimant's bilateral carpal tunn~l 
s na r on,e is tl1e loss of two scheduled rnembe rs as the r e s ult of a 
single gradual inJury process, his disability is to be compen
satea unaer section 85.34(2)(s). 
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It is next alleged that the record does not show claimant's 
conaition to be perrr,anent. Dr. Carignan testified that in his 
opinion claimant's condition was permanent. Dr. Emerson and Dr. Cooney 
s atea that claimant's condition was not permanent. The basis 
tor the conclusions of Dr. Emerson and Dr. Cooney do not appear 
in their reports. Dr. Carignan testifiea that he felt claimant's 
conaition was permanent because it had failed to improve in the 
time he woula expect to see improvement if the condition were 
temporary. Claimant is unable to perform farm tasks because of 
is 01sability, and testitied that he continues to suffer pain 

ana 6isability in his arms. The opinion of Dr. Carignan as to 
permanency will be given the greater weight. Claimant's condition 
is aeterrnined to be permanent. 

Cla inlan t has sought pa~{rrten t .from the second injury fund, 
lleging that the incident of p~in he experienced on November 

2J, 1~84 constitutea a prior inJury under section 85.64, Code of 
Iowa, and the incident of pain on March 12, 1985 constituted a 
secona injury unaer that section. Under section 85.64, claimant 
is required to show that he had previously lost, or lost the use 
o , one member ano subsequently becante permanently disabled by a 
compensable injury that r esu 1 ted in th1e l 1oss of or loss of use 
ot another member. Claimant did not suffer two injuries, but 
one gradual inJury that manifested itself in two episodes of 
severe pain. As indicatea earlier, c~aimant had experienced 
pain and loss of function in both wrists prior to November 27, 
l984 an6 haa worn s~lints on botn wrists prior to March 12, 1965. 
Claimant made statements that he had problems with his wrists 
for some time prior to either alleged inJury date. Claimant was 
aiagnose6 as having carpal tunnel syndrome in both wrists prior 
to i arcn 12, 19b5. Claimant dia not sutfer a prior loss ot a 
schedulea member under section 85.64, Code of Iowa. 

Ctaimant's 6isability is to be .determined by the functional 
me hod under section 85.34(2)(s). The medical evidence indicates 
~laimant 's impairment 1s 21% of the bo6y as a whole. Claimant 
1 s entitled to 21 percent of 500 weeks of benefits under section 

5 34(2)(s), Code ot Iowa, or 105 weeks. 

FINDINGS OF FACT' 

1. Claimant worke6 for defendant George A. Hormel & Company 
from 1971 until August 26, 1985. 

2. Claimant's duties involved the repetitive handling of 
meat, and required claimant to use his hands, wrists, and arms . 

... 
~. Claimant experiencea an injury to his shoulders win 1976. 

4. Claimant experienced aches and pain in his wrists prior 
to I1arch 12, 1965. 
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5. Claimant wore wrist splints on both wrists prior to 
March 12, 1985. 

6. Claimant experienced an episode of acute pain in his 
right wrist on November 27, 1984 while at work. 

7. Claimant experiencea an episoae of acute pain in his 
left wrist on November 12, 1985 while at work. 

8. Claimant returnee to work following tne incident of 
November 27, 1~84 and favored his right wrist by using his left 

r1st to a greater extent. 

9. Claimant suffers from bilateral carpal tunnel syndrome. 

lU. Claimant's bilateral carpal tunnel syndrome is caused 
by his work. 

11. Claimant does not presently suffer any disability of 
h1 shoulders. 

12. Claimant has not been aetinitely a1agnosea as having 
thoracic outlet syndrome. 

13. Clain.ant's irrlfairrnent is confin,ed to bilateral carpal 
unnei syndrome, ulnar nerve compression, and Guyon's canal 

c on1p res s ion . 

14. Claimant's impairment is confined to his hands, wrist 
and rms, ana aoes not extenci to the bo6y as a whole. 

15. Claimant's impairment is permanent. 

16. Claimanc's bilateral carp~l tun~el syndrome is the 
result ot a gradual injury. 

1--,. Clairrlant's rating of functional intpairntent 1s 21 
P cent of the body as a whole. 

18. Claimant's rate of compensation is $277.64 per week. 

19. Claimant's last day of work was August 26, 1985. 

CONCLUSIONS OF LAW 

Claimant has shown by a preponderance of the evidence that 
e has sutferea a graaual injury. 

Claimant has bilateral carpal tunnel synarome caused by his 
work. 

Clain,ant • s functional imp1airment is confined to his, hands, 
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wrists ana arms ana 6oes not extend into the body as a whole. 

Claimant's impairment · consists of the loss of use of his 
nas ana arms causea by a gradual injury. 

Claimant's disability is to be determined on a functional 
basis. 

Claimant's functional impairment is 21 percent of the body 
as a whole. 

Claimant is entitled to 105 weeks of permanent partial 
d1 ability benefits at the rate of $277.64 per week. 

Claimant is not entitlea to benefits from the second injury 
f u _d. 

WHEREFORE, the decision of the deputy is modified. 

ORDER 

THEREFORE, it is ordered: 

That defendants are to pay unto claimant one hundred five 
( 105) weeks of p·ermanent partial disability benefits at a rate 
of two hundrea seventy-seven and 64/100 dollars ($277.64) per 
w ek from August 27, 1985. 

I 

That claimant shall take nothing from the secona injury fund 
1n this proceeding. 

That tiefenaants shall pay accrued weekly benefits in a lump 
um. 

That aefenaants are to be given credit for benefits previously 
aid. 

1hat aetendants Hormel and Liberty Mutual Insurance Company 
ar to pay the costs of this action. 

That defenaants shall file claim activity reports as required 
~Y this agency pursuant to Division of Industrial Services Rule 
343-3.1(2). 

Signed and filed this J. f ¢ day of June, 198'8. 
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\OWA \HOUSlRh\l COMMl!;SIGNE~ 

STATEMENT OF THE CASE 

Defenaants appeal from a review-reopening decision awara1ng 
temporary total disability and medical ben,e fits, and claimant 
cross-appeals. 

The record on appeal consists of the transccipt of the 
review-reopening proceeding; and Joint exhibits 1 through 49. 
Both parties filed briefs on appeal, and defendants filed a 
rebuttal brief. 

ISSUES . 

Defendants state the following issue on appeal: 

· Whetner the deputy had sufficient facts in the record to 
~ake a decision granting claimant additional temporary total 
aisability benefits and meaical expenses related to his back 
Problem in 1984 after the settlement agreement. 

Claimant states the following issues on cross-appeal: 

1. Dia the deputy correctly rule that claimant had es
tablished causal connection between the admitted compensable low 
~ack _inJury of June 17, 1980 and the pain claimant expefienced 
in his low back on May 21, 1984? 

- . 2. Shaula claimant be awarded additional temporary total 
. 01sability benefits beyond the May 21 to August 19, 1984 time 
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3. Did claimant establish a change of condition sufficient 
to ~stify an award of additional permanent partial disability 
benefits? 

REVIEW OF THE EVIDENCE 

Briefly stated, claimant was employed by defendants as a 
route aelivery driver. Claimant drove over a bump on June 17, 
1980 and struck his head, and later began to suffer back pain 
and pain in his right thigh. 

Previously, claimant suffered an injury while driving a 
tractor in 1972 which ~esulted in pain in claimant's left hip, 
extending down into the left leg. Claimant was off work for 
three months and received healing period or temporary total 
disability benefits for the 1972 injury. 

A settlement agreement concerning the June 17, 1980 injury 
provi ing for healing period benefits and 75 weeks of permanent 
partial disability benefits was submitted by the parties. After 

he fil'ng of medical reports fcom David F. Poe, M.D., and John 
• Walker, M.D., giving claimant a rating of impairment of 10 
e~cent of the body as a whole, the settlement was approved by 
his agency on August 31, 1982. Claimant testified that at the 

' ime of the settlement, he thought he would be able to continue 
wo king. 

C aimant worked for Bishop Farms at the time of the settle-
rn nt planting crops, plowing, harvesting, hauling grain, clearing 
la .o and other manual labor. Claimant testified that he was 
i · tial y le6 to believe this was a managerial Job that did not 
require physical labor. Claimant worked at this seasonal job 
from April 1982 until December 198i. Claimant acknowledged that 
h felt this job was beyond his physical capabilities, but that 
he continued with the Job out of financial need. 

Aftec leaving Bishop Farms, claimant was unemployed until 
June 198~. Claimant stated he sent out 100 job applications 
without finding employment. Beginning in June 1983" claimant 

ngagea in selling insurance. 

On May 24, 1984, claimant attended an athletic event in Des 
Mo~nes and when he returned, he experienced pain in his back 
~hich he attributed to riding in the car. Claimant testified he 
, ~elopea a lump at the same ar,ea as the pain from the June 1980 
lnJ ry. Claimant sought medical treatment and was late,.c hos
Pltalizea • 

. Claimant indicated that since the May 1984 incident, his 
right leg is now frequently numb whereas at the time of the 
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settlement in August 1982, he had no numbness. Claimant stated 
nat any physical activity, including riding in a car, brings on 

the numbness. Claimant testified that as a result of his 
physical problems, he is unable to drive any distances and has 
lost insurance business in communities, o,utside, of his immedi.ate 
area. However, claimant also attributed the failure of his 
insurance business to a deteriorating economy in the Waterloo 
area. 

• 
Claimant stated he currently cannot lift 20 to 40 pounds 

i hout resulting pain, cannot drive more than SO to 70 miles 
per day, and has problems with bending 1 stooping, and sleeping 

at he did not have in August 1982. Claimant stated that his 
bac prob1 lem, was "minimal II f ram 1982 until 1'984, and is now 
stable but worse than it was in August 1982. Claimant indicated 
that in 1982 he had some days without pain, but he now has pain 
aily. Claimant described the pain from the 1984 incident as 
ccurring on the right side and two to three inches higher than 

t e 1980 pain. 

Claimant discontinued his insurance business in March 1986. 
C aimant then went into motel management until October 1, 1986. 
laimant managed a motel in Wyoming for 18 days, then returned 
o Iowa. Claimant later managed a motel in Kansas, but again 

turned to Iowa. Claimant acknowleciged that in both instances, 
he quit the positions because he and his wife desired to return 
to Iowa and to be nearer their children. 

In his 6eposition, Dr. Poe testified in regards to his 
assignment of a 10 percent rating of impairment for claimant in 
1 981 as follows: 

Q. What were your future expectations for him at 
hat time as f~r as his prognosis? 

A. I believe that his lumbar s~ine problems would 
be characterized by intermittent flare-ups of 
backaches. Also perioda where he would be com
pletely pain free. 

Q. By intermittent flare-ups, what do you mean, 
once a year, twice a year? 

A. It would be impossible to scientifically 
Predict how often he would flare-up. It might be 
once a year, it might be once in ten years. 

Q. ~o when you made the rating you felt there 
woula be periods,of time when he had no symptoms 
ana other times that he would be down with pain, is 
that 1co r rect? 

' 
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A. Yes, 
,. 

S1[. 

Joint Exhibit 14, pages 17-18) 

or. Poe stated that he saw claimant in June 1984, and 
·eleased claimant t 10 light duty work in Octobe! 1984. Claimant 
, s hospi taliz,ed with another flare-up of pain on December 12, 
_984 and released to light duty work again by Dr. Poe on Jdnuary 
~5, 19 8 5 • 

Dr. Poe stated on August 14, 1985: 

I believe his permanent disability would be in the 
range ot ten percent (10%) permanent whole body. 

At the present time I would limit Richard's 
amotlnt of bending, twisting, lifting and walking if 
this is possible. Certainly I would avoid any 
prolonged abuse and perhaps even given him a weight 
restriction of 25 lbs. 

It is my impression that Richard's problem with 
obesity woula aggravate any lumbar disc disease 
problems. 

~y final diagnosis is lumbar disc aisease at L4 
with myofascial pain syndrome. 

With regard to prognosis I believe this would 
have to be guarded for Rich. It 1s my impression 
that it may be anticipated with his degenerative 
disc disease to go on to repetitive episodes of 
flareups with pain that may respond to various 
conservative measures. 

It is my impression that Rich has lumbar disc 
a1sease aggravated by repetitive episodes of abuse. 
It would be impossible to as ,sign 100% of all his 
present problems to that single accident in 1980 
ana 1nore likely his present problem,s present a 
lifetime of smaller abuses. 

(Joint Exnibit 12) 

On September 18, 1985, Dr. Poe stated: 

It woula be impossible to attribute this disc 
failure to any single episode but more likely is 
related to a lite time of abuse. 

Specifically I would be unable to causedly [sicJ 
relate the relation of all at Mr. Johnson's spine 
problems to one single automobile accident on June 
17, 1980. I appreciate that there may be some 
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causal relationship but there would be no scientific 
basis to attribute all his lumbar disc degenerative 
problems to his single episode. With regard to 
repetitive episodes of abuse causing longstanding 
disc deterioration, I am certain that any normal 
life time activity can cause increased wear of 
lumbar disc and this would be any activity that 
involves bending, lifting, stooping and twisting. 

(Jt. Ex. 13) 

In his deposition, Dr. Poe testified as to claimant's 
condition as of December 13, 1985: 

Q •••• What limitations did you feel would be 
appropriate for him on December 13, 1985? 

A. I think he would be fit for light duty only to 
avoid repetitive bending, lifting and stooping and 
to avoid heavy lifting. 

Q. Can you be more specific as to what you mean by 
heavy lifting, 10 pounds, 20 pounds? 

A. I don't know it its possible to be that 
scientific and be that precise. There would be 
times where he could litt 50 pounds without pain 
and there would be other times where he couldn't 
lift a feather. 

Q But you are not putting any specific limitation 
on him, . 

that correct? l.S 

A. No, 
. sir. 

• • • • 

Q. You ao not feel he is a surgical candidate or 
anything of that nature at this time? 

A. That's correct. 

Q. It's the same as 1980 and '&2? 

A. Yes, 
. 

s1.r .. 

• • • • 

Q. At the time you saw him in December of 19, 
December 13, 1985, was he complaining of any 
numbness or anything in his legs or weakness in his 
lower extremities? 

• 
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A. He complained of midline pain. I saw no 
reference ot any extremity discomfort or numbness. 

· (Jt Ex. 14, pp. 28-29, 3,1) 

Claimant weighs approximately 285 pounds, and weighed over 
00 pounds approximately five months before the hearing. 

Claimant at one time weighed 350 pounds. Claimant acknowledged 
that his doctors have told him his weight aggravates his back 
problem. Claimant stated he had a thyroid operation previously 
hat affected his metabolism. Claimant testified that in 
pproximately 1963, he lifted weights, and could bench press 360 

pounds and "dead lift" 480 pounds. Claimant also served as an 
emergency rne6ical technician on an ambulance crew at the time of 
the hearing, but stated that he avoided lifting patients, and 
also served on a volunteer fire department. The parties stipulated 
hat claimant's rate was $211.30, and that claimant's medical 

bills were reasonable in amount but defendants disputed their 
r lationship to the injury of June 1980. 

APPLICAB.LE LAw 

Upon review-reopening, claimant has the burden to show that 
he has suffered a change in his condition since the original 
dW rd was made. Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 21 
(1959). A mere difference of opinion of experts as to the 
percentage of disability arising from an original injury would 
not_be sufficient to justify a different determination on a 
petition for review-reopening. Rather, such a finding must be 

~s~d 0n a worsening or deterioration of the claimant's con-
ait1on not contemplated at the time of the first award. Bousfield 

• Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957). A 
fQi ure of a conaition to improve to the extent originally 
nticipated may also constitute a change of condition. Meyer~ 

v. Holiday Inn of Cedar Falls, 279 ~.W.2d 24 (Iowa 1978). · 
TRiiiiiijpjj§ 

The Iowa Workers I Com.pensati ,on Act compensates 1naividuals 
to loss of earning capacity because of work-relate6 injuries, 
not for the loss of earning capacity because of career choices. 
Sccarty v. DeKalb Ptizer Genetics, Inc., Appeal Decision filed 

eptemoer 12, 1986. 

ANALYSIS 

On review-reopening, claimant has the burden to show a 
change of condition not contemplated at the time of the original 
awara of benefits. There was no arbitration decision in this 
c . e, as the p ,arties., entered .into an agreement of settle.ment 
Which was approved by this agency on August 31, 1982. Claimant 
has the burden to show he has suffered a change of condition not 
contemplatea by that agreement. 
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The settlement agreement in this case merely recites that 
lairnant will be paid an additional 15 weeks of healing period 
enefits and 75 weeks of permanent partial disability benefits 
epresenting1 15 percent industrial disab1il,1. ty. In addition, .· . 
edical reports were later filed showing that claimant was given 
atings of impairment of 10 percent of the body as whole by two 
hysicians prior to the settlement. These reports constitute 
art of the settlement agreement. 

However, the settlement agreement does not indicate the 
ontemplation of the parties at the time of the settlement as to 
on-physical factors affecting claimant's disability. Claimant 
as the burden upon review-reopening to show a change of con
ition · not contemplated by . the -original award. The settlement 
s silent on the contemplation of the p ,arties· as to non-physical 

· ondi tions. It is impossible to determin,e if there, has been a 
·on-physi 1cal. change of co,ndition, since the settlement that wa,s 
at contemplated by the parties. 

Even it a 6eterrnination as to non-physical change of con
itions could be made, the record shows that claimant has not 
uttered a non-physical change of condition caused by his injury. 

Claimant has suffered a loss of earnings. There 1s no 
hawing that claimant has suffered a loss of earning capacity. 
laimant•s work at the time of the settlement was seasonal. 
aimant's insurance work failed at least in part due to economic 

onditions. Claimant quit two motel management jobs for personal 
asons unrelated to his injury. Thus, claimant's present loss 

f income is of his own making. 

The record shows that claimant was given two ratings of 
mp irment. 1of 10 percent of the body as a who·le by tw·o- physicians 
rior to the settlement~ The medical evidence on review-reopening 
hows that Dr. Poe still rates claimant's impairment at 10 
ercent of the body as a whole. In addition, Dr. Poe testified 
hat at the time he gave the initial rating of impairment in 

. 81, it was contemplated that claimant would continue to suffer 
'laceups of back pain and discomfort. Claimant's 1984 pain 
nciaent was not the result of trauma, but resulted from a ride 
n a car. This type of flareup and claimant's discomfort when 
i61ng in a car appears to have been contemplated at the time of 
he agreement of settlement. Dr. Poe released claimant for 
· ght auty prior to the 1982 settlement. In the review-reopening 
~aring, Dr. Poe stated that claimant is still eligible for 
1 9ht auty work. There was no indication in the record that 
laimant ''s condition was expected to improve at the time of the 
ttlement. There is an indication that claimant's condition 1s 

n part affected by his failure to lose weight. Thus, there is 
0 physical change in claimant's conaition. 

Claimant has also sought additional temporary total disab ility t 

r 
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benefits and medical benefits. Claimant bears the burden of 
showing that the time he was hospitalized or otherwise unable to 
work and the medical benefits he received were causally related 

o the inJury of June 17, 1980. 

The record contains the testimony of Dr. Poe, stating that 
he could not causally connect claimant's present back problems 
following the May 24, 1984 incident to the original June 17, 
1980 injury the settlement agreement was based on. On the 
contrary, Dr. Poe described both the 1984 and 1980 incidents as 
part of a lifelong ongoing process. There is therefore no 
medical eviaence that claimant's hospitalization, convalescence, 

nd medical expenses following the 1984 pain incident were 
ally related to the original injury in June 1980. 

In addition, the evidence suggests other possible causes for 
claimant's 1964 back pain. Claimant continued to work at a Job 
in violation of his medical restrictions even after the settle-

nt in 1982. Claimant's weight has been identified as a source 
o aggravation of his back problems. Claimant at one time 
engagea in weightlifting of up to 480 pounds. Claimant had a 
, rior back injury while driving a tractor in 1972. Based on the 
recora, any of these events constitute as likely a source of 
c l imant's ongoing back pain as the June 1980 incident. Claimant 
has f ile6 to show that his medical expenses, hospitalization 

na convalescence from the May 24, 1984 incident are causally 
r l ted to the inJury of June 1980. 

FINDINGS OF FACT 

l. Claimant and defendants entered into an agreement of 
ttlernent that was approved by this agency on Awgust 31, 1982. 

2. Sai6 agreement of settlement provided for 15 weeks of 
additional healing period benefits and 75 weeks of permanent 
partial disability benefits as the result of an injury on June 
.7, 1980. 

. 3 • The agreement of set tlernen t was based on a rating of 
i mpairment of 10 percent of the body as a whole. 

4. At the time of the settlement, claimant was working at a 
Job that required physical labor contrary to his medical restrictions. 

S. On May 24, 1984, claimant experienced additional pain in 
his lower back after riding in a car. 

6. Claimant was·engaged in selling insurance on May•24, 
198 4, but later terminated his insurance business due to back 
Pain after driving ana economic conditions. 

7. Claimant attempted two motel management jobs outside the 

... 
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tate of Iowa, but terminated both positions aue to a desire to 
r turn to the state of Iowa. 

8. Claimant's back condition is the result of ongoing 
lumbar disc disease. 

9. The settlement agreement of August 31, 1982 contemplated 
n impairment rating of 10 percent of the body as a whole. 

10. Claimant's present rating of impairment is 10 percent 
ot the body as a whole. 

11. Claimant is presently capable of doing light duty work. 

12. At the time of the agreement of settlement, claimant 
was considered capable of - performing light duty work. 

13. Claimant's continuing back pain was contemplated by the 
agreement of settlement of August 31, 1982. 

CONCLUSIONS OF LAW 

Claimant has failed to show a change of condition since the 
a reernent of settlement of August 31, 1982. 

Claimant is not entitled to further permanent partial 
0 1 ability benefits. 

Claimant has failed to show a causal connection between his 
medical expenses, hospitalization and convalescence following 
the incident of May 24, 1984 and his injury of June 17, 1980. 

Claimant is not entitled to any temporary total disability 
1 enefits as a result of this action. 

r 

WHEREFORE, the decision of the deputy is affirmed and 
moaif ied. 

ORDER 

THEREFORE, it is ordered: 

That claimant shall take nothing from these proceedings. 

Claimant is to pay the costs of this action. 

r'j5~ Signea and filed this ~ . day of May, 1988 • 

.,, 

DAVID L , UIST 
INDUSTRIAL COMMISSIONER 
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File No. 684104 

A P P E A L 

DEC. IS ION 

FILED 
MAY 2 o 1988 

IOWA INDUSTRl'AL COMMJ'SSJONER 

STATEMENT OF "THE CASE 

Claimant appeals from a review-reopening decision awarding 
ermanent partial disability and medical benefits, and defendants 
oss-appeal. 

The record on appeal consists of the transcript of the 
review,-reopening .proceeding of March 26, 1986; claimant's 
exhibits 1 through 13; and defendants' exhibits A through E. 
Both parties filed briefs on appeal. 

ISSUES 

Cl . I I 1111' 1 . a1mant states the following issues on appea: 

Whether the deputy industrial commissioner failed to consider 
estimony in the record regarding the change in claimant's 
ondition from the prior review-reopening hearing held on 

November 1, 1982. 

Whether Guyton v. Irving Jensen Company, 373 N.W.2d 101 
(Iowa 1985) allows a finding of a change in condition. 

Whether the deputy industrial cornmiss,ioner has utilized the 
Proper standard in determining a change in condition. 

a W~ether the depu1i.y industrial commissioner erred in .not 
b~ar~1.ng payment under section 85.27, Code of Iowa, of the 
$:ll1ng from Iowa ~et~odist Medical Center in the amount of 

, 406.35, and a billing from Blue Cross/Blue Shield in the 
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amount of $83.00 representing charges not allowed by Blue 
Cross/Blue Shield on Dr. Bunten's bill for the surgery charge 

llowed and payable to Central Iowa Medical for services rendered 
on July 11, 1979. 

Whether costs incurred by the claimant for the expenses of 
ager Marquardt are taxable to the defendants. 

Whether the deputy erred in denying claimant's motion to 
close the record. 

Whether claimant is permanently and totally disabled under 
the meaning of section 85.34(3), Code of Iowa. 

Defendants state the following issue on cross-appeal: 

Whether d ,efendants ar 1e responsible, for th•e expenses of Dr. Summers. 

SUMMARY OF THE EVIDENCE 

Claimant was 61 years old at the time of the hearing, with a 
i th grade education. Claimant had worked at various unskilled 

manual labor Jobs for minimal wages prior to beginning work for 
Younkers in 1975 as a custodial worker. 

The prior review- reopening decision reveals that claimant 
injured his back while lifting a table on June 27, 1979. He 
experienced back and leg pain, and underwent a decompressive 

aminectomy in February 1980. Thomas B,. Summers, M.D,. ,, examined 
claimant on February 23, 1981, and diagnosed a rad1cular syndrome, 
lower lumbar chronic. Claimant was given a rating of 20 percent 
P rmanent partial impairment of the body by Ronald K. _Bunten, M.D., 
0 ~ October 23, 1981, with 10 percent of that amount based on 
disc degeneration aAd 10 percent based on surgery. On December 
14, 1981, claimant was given an impairment rating of 15 percent 
Cf 1the bod.y and a lifting restricti6n of 15 pounds by Thomas A. 
ar strom, M.D. 

When claimant was released to return to work, defendant . 
, ounkers did not rehire him, but did provide vocational rehabilitation 
. Qervices through Richard McCluhan. McCluhan contacted over 100 

i mployers for claimant and obtained a job for claimant delivering 
n~wspapers. Claimant used his car to go to the newspaper route 
it7. Claimant's inco,me fro 1m this job w,as $22 per week. 

Claimant quit this Job. McCluhan also obtained work for claimant 
1~Volving telephone sales of light bulbs, but claimant was 
discharged for not selling enough bulbs. McCluhan testified 
that claimant was also, capable of performing wo1 rk as a custodian 
or security guard. 

re _A mernoran~um of agreement was filed on October 2lr 1la2. A 
view-reopening hearing was held on November 1, 1982. In a de · · · cision dated November 10, 1982, claimant was awarded permanent 
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partial disability be,ne.fits for 33 1/3 percent of the body as a 
whole. That award was affirmed upon appeal by a decision of the 
industrial commissioner on July 29, 1983, and affirmed upon 
appeal to the district court on June 12, 1984. 

Dr. Summers again examined claimant on August 23, 1984. Dr. Summers 
found that claimant's diagnosis remained unchanged, but also 
expressed the opinion that claimant had a significant difference 
or worsening in h,is, symptoms since he first examined claimant in 

1 1981. Dr. Summers later acknowledged that his findings during 
the second examination were similar to the initial examination, 
with the exception that straight leg raising was positive on the 
left at 60 degrees in February 1981, while in August 1984 
straight leg raising was positive on the left at 45 degrees. 
Forward flexion bending in February 1981 was 45 degrees, while 
in Augast 1984 forward flexion bending was 60 degrees. 

Claimant filed a second petition in review-reopening and a 
hearing was held on March 26, 1986. Claimant testified that he 
e perienced more back pain and left leg pain than before and on 

more frequent basis, and that he could not lift, bend, twist 
or walk up and down stairs as well as he could at the time of 
the November 1981 hearing. Claimant stated he worked for two 
weeks as a bartender since the last hearing, but could not lift 
kegs. Claimant was still unemployed at the time of hearing. 
Claimant stated he has lost his back brace. 

Claimant indicated he had never been fired from a job 
because of his back, and that he has never been told he had been 
denied a job because of his back. Claimant admitted that his 
pain was now confined to his left leg, as opposed to both legs 
at the time of the first hearing. Claimant testified he felt he 
could perform such Jobs as fry cook, janitor, shelf siocker, 
night watchman, school crossing guard, and possibly laundry 
worker., Claimant also stated that h 1e felt that 1f the empl,oyers 

. who had denied him employment would~ have had openings, he would 
have been hired. Claimant testified he spends his days in two 
bars in Des Moines in an attempt to obtain employment as a . 
bartender, and that he does not utilize an employment office or 
consult newspaper want ads to f in1d empl 1oym 1ent. 

Claimant's friend, Euric Fountain, testified that claimant 
0 es fishing with him, and claimant is able to climb up and down 

15 foot bank in order to do so. 

_Richard McCluhan testified that he had reopened his fil e on 
~la~mant iR preparation for the second hearing. McCluhan 
1nd1cated that he had located two job possibilities for claiman t 
as a s,ecurity ,gu,ard and as a custodian, but that no def.inite j ob 
offers had been made. McCluhan opined that claimant coild work 
as_a school crossing guard with a pay rate of $6.00 per hour, 
Which was in excess of the minimum wages cl ,aimant had 1ear ,nea 
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prior to his injury • . McC'luhan also testified that claimant had 
missed three of five job opportunity training classes. Claimant 
maintains he had appear ,ed at all five s ,essions but three were 
cancelled due to low attendance. 

McCluhan declined to offer an opinion on whether claimant's 
condition was such that the services or work he could perform 
given his medical condition were so limited in quality, dependa
bility, and quantity that a reasonably stable market for his 
services did not exist. McCluhan also declined t •o state t .hat 
claimant was so handicapped by virtue of the combination of his 
physical injury, age, education, and training that it was more 
l ikely than not that he will not be employed regularly in any 
well known branch of the labor market at full-time adult wages. 
Finally, McCluhan declined to state that claimant had no reason
able prospect of steady, adult full-time employment. McC uhan 

. instead stated that claimant could function as a school crossing 
,guard, janitor, security guard, and possibly as a parking lot 
attendant, laundry worker, cook or dishwasher if prolonged 
standing could be avoided. McCluhan described the market for 
these jobs as stable, regularly and continuously available, and 
paying approximately minimum wage or above. 

McCluhan also testified that according to his observations, 
claimant's ability to walk, bend, and stoop was about the same 
at the time of the second hearing as he observed it to be in 1981 
and 19 8 2. 

The record shows that a medical bill in the amount of $1,406.35 
from Iowa Methodist Hospital was paid by Blue Cross/Blue Shield. 
The parties stipulated that claimant's rate was $102.07. 

The deputy commissioner's dee is ion dated June 19, ·19 8 6 
determined that claimant had failed to show a change of con
dition, and no further benefits were awarded. Claimant filed a 
request for a reheariAg. The deputt commissioner's decision on 
rehearing dated October 3, 1986 found that claimant had shown a 
non-physical change of condition, and awarded 75 percent permanent 
partial disability benefits. Claimant has appealed that decision, 

· and defendants have cross-appealed. 

APPLICABLE LAW 

lipon review-reopening, claimant has the burden to show that 
he has suffered a change in his condition since the original 
ward was made. Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 21 

(l959). A mere difference of opinion of experts as to the 
Percentage of disability arising from an original injury would 
not_b~ sufficient to justify a different determination qn a g:t1 t1on for revi!w-reopening: Ra~her, such a f~nding m0 s t ~e. 

sea on a worsening or deterioration of the claimant's cond1t1on 
not contemplated at the time of the first award. Bousf ield v. 

-. 
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Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957). A failure 
of a condition to improve to the extent originally anticipated 
may also constitute a change of condition. Meyers v. Holiday 
Inn of Cedar Falls, 279 N.W.2d 24 (Iowa 1978). 

A worker is totally disabled if the only services a worker 
can perform are so limited in quality, dependability or quantity 
that a reasonable stable market for them does not exist. Guyton 
v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985). 

In determining industrial disability, the fact that employ
ment opportunities are temporarily restricted due to a local 
economic situation is not a proper factor, in that such con
ditions affect all workers in the area equally, regardless of 
claimant's injury. Webb v. Lovejoy CoTistruction Company, II 
Iowa Industrial Commissioner Report 430 (Appeal Decision 1984). 

"Claimant is not entitled to reimbursement for medical bills 
unless he shows that he paid them from his O'Wn fl:lnds. 11 See 

I' 

Caylor v. Emeloyers Mut. Cas. Co., 337 N.W.2d 890 (Iowa App. 1983). 

Iowa Industrial Commissioner Rule 343-4.33 states: 

co,sts taxed by the ind us trial commissioner or a 
deputy commissioner shall be •••. (4) witness fees 
and expenses as provided by Iowa Code sections 
622.69 and 622.72, (5) the costs of doctors' and 
practitioners• deposition testimony, provided that 
said costs do not exceed the amounts provided by 
Iowa Code sections 622.69 and 622.72, (6) the 
reasonable costs of obtaining no more than two 
doctors' or practitioners' r~ports •••• Costs are tq 
be assessed at the discretion of the deputy commis
sioner or ind us trial commissioner hearing the C'ase 
unless otherwise required by the rules of civil 
procedure governing discovery. ~ 

Section 622.72 (Code, 1987) states: 

Witnesses called to testify only to an opinion 
founded on special study or experience in any 
branch of science, or to make scientific or pro
fessional examinations and state the result thereof, 
shall receive additional compensation, to be fixed 
by the court, with reference to the value of the 
time employed and the degree of learning or skill 
required; but such additional compensation shall 
not exceed one hundred fifty dollars per day while 
so employed. 
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ANALYSIS 

Claimant alleges a change of condition since the original 
teview-reopen1ng decision of November 10, 1982. The record 
contains the testimony of Dr. Summers, which indicates claimant's 
medical condition at his examination in 1984 w,as basically 
unchanged from the time of the prior hearing. Claimant had 
suffered some further loss of straight leg raising, but had 
gained some ability in forward flexion. Other aspects of 
claimant's ability to lift, bend or stoop were unchanged. It 
should be noted that Dr. Summ 1ers w,as comparing his examination 
of February 23, 1981, a point in time prior to the first review
reopening decision, and his examination of August 23, 1984. 
There is a gap ,of one year and nine months between D-r. Summers 1 

first exam~nation and the point in time that the initial de
termination of 33 1/3 percent disability was made. There is no 
evidence to show to what extent claimant's condition may have 
worsened between Dr. Summers' February 23, 1981 examination and 
the hearing on November l, 1982. 

Claimant admitted that his pain is now confined to one leg 
instead of both legs. McCluhan testified that he observed no 
worsening of claimant's ability to walk, bend or stoop. Dr. 
Summers offered no rating of impairment in either the original 
review-reopening proceeding or in this proceeding. Neither Dr. 
Bunten or Dr. Carlstrom, the physicians who did assign claimant 
ratings of impairment, were utilized in the second hearing. 
There is no evidence to indicate that their ratings of impair
ment have changed. It is thus concluded that the record fails 

o show that claimant has suffered a physical change in his 
condition since the hearing on November 1, 1982. 

An increase in industrial disability may occur without a 
change in physical condition. The record shows claimant has 
been unab1 le to obtain meaningful employment since the November 

, 1982 hearing. A reduction 1n earning capacity can constitute 
a change of condition. 

r 

At the time of the original award of benefits, the vocational 
counselor stated that he had difficulty finding a job for 
claimant. Claimant was seen as ,capable of performing work as a 
custodian, parking attendant, or security guard. At the second 
haring, the vocational counselor felt claimant could work as a 
custodian, security guard, crossing guard, and possibly as a 
Parking attendant, laundry worker, cook, or dishwasher. 

At the time of the November 1, 1982 hearing, the vocational 
ou~selor listed telephone solicitation as a possible job for 

claimant. However, claimant had been dismissed from a telephone 
solicitation job just prior to that hearing. At the time of the 
second hearing, the ~ocational counselor no longer listed 
6:lephon: sol~ci tat ion for. claimant as a possible employment • 
. her t .han this, th,e vocational ,co1 unselor enu,merated the same 
Job possibilities for claimant at the second hearing as were 

• 
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listed at the first hearing, and additional job possibilities 
were listed at the second hearing as well. There is no evidence 
to indicate that claimant has attempted any of the jobs listed 
at the time of the first hearing and discovered he was unable to 
perform them. The only employment claimant has attempted since 

he hearing of November 1, 1982 has been a Job as a bartender, 
which was not among the occupations recommended by the vocational 
counselor at the November l, 1982 hearing. Claimant's employ
ment opportunities have not changed since the November 1, 1982 
hearing. 

Claimant has failed to prove a nonphysical change of con
dition since the November 1, 1982 hearing. 

Thus, all the factors that affect claimant's industrial 
disability at the present time were present and contemplated at 
the time of the Nbvember 1, 1982 hearing and award of benefits 
and have ,not chan,ged. If the economic climate in which cl aim,an t 
seeks employment has worsened since the first hearing,, it has 
worsened for all job applicants as well, and does not constitute 

change of condition. The finding of 33 1/3 percent industrial 
disability at the first h,earing shows that difficulty 1n finding 
employrnen ,t for claimant was contemplated in that dee is ion. 1The 
mer~ fact that claimant has indeed been unable to find employ
ment since the first hearing is not a non-physical change of a 
condition. 

Claimant alleges he is an odd-lot employee. Since claimant 
has failed to show a change of condition, the question of 
whether claimant is an odd-lot employee is not a proper issue in 
'_- his case. The extent of claimant's disability was det 1ermined 
n the November 1, 1982 review-reopening decision and _it cannot 

b redetermined in this proceeding unless a change of condition 
i shown. 

Even if claimant had ~~own a ch~nge of condition, the record 
hows substantial work for claimant does exist in the job market. 
he.vocational counselor listed several jobs available to 

c ~ mant, and indicated claimant is employable and that a market 
•e 1sts for hrs services. Claimant himself stated he felt he was 
c Pable of performing several jobs. Claimant is not an odd-lot 

ployee. -

. Claimant also :seeks paym,ent of certain medical bills connected 
~th his injury and surgery. However, the record shows that the 

b~~l from Io~a Methodist Hospital was paid by Blue Cross/Bl ':le 
s t leld. Claimant cannot seek payment from def end ants for his 

atea reason of avoiding a windfall to defendants. Claimant hi nnot .be awarded medical expens~s unless he has pa id th~m 
I mself .. Defendants ~re responsible for any expenses of Central 
8~!a Medical ~nd Dr. B~nten not covered by Blue Cross/Blue 

leld and paid by claimant. 

I 
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Claimant seeks payment by def 1endants for the, services of 
Roger Marquardt, a vocational expert claimant consulted but did 
not use at the hearing. Claimant argues that defendants' 
alleged delaying tactics necessitated these costs. Defendants 
argued that the fee is in excess of section 622.72, The Code. 
Division of Industrial Services Rule 4.33 allows the assessment 
of costs of witness fees and expenses as provided by Iowa Code 
sections 622.69 and 622.72, to be assessed at the discretion of 
the commissio,ner,. Secti 1on 622. 72 limits said compensation to 
$150 per day. Claimant seeks payment ,of $420. 90 in payment f 1or 
Marquardt . Claimant indicates that Marquardt was hired just 
prior to the hearing because defendants' vocational witness, 
McCluhan, was not utilized by defendants until late in the 
proceedings. Marquardt was not used by claimant as a witness 
due to a scheduling conflict. Claimant could have moved for 
L.·rne to depose McCluhan to ascertain the need to employ Marquardt 
as a rebuttal witness. The _ undersigned has not seen any authority 
for imposing a wi t ,ness fee for so·meone w·ho .in fact is n,ot used 
s a witness. Defendants are not responsible for the fees of 

Roger Marquardt. 

Defendants, on cross-appeal, object to being required to pay 
the fees of Dr. Summers as he was ·not the treating physician and 
is services were not authorized by defendants. In addition, 
art of Dr. Summers' fees involved consultation with claimant's 

a torney in preparation for hearing, and the amounts involved 
e ceed the limits contained in section 622.72, The Code. 
C aimant has not addressed this issue in a reply brief. As the 
services of Dr. Sumners do not appear to have been authorized, 

fendants are not responsible for the fees of Dr. S,urnmers. 

Claimant further seeks a reversal of the deputy's ruling not 
0 close the record to defendants because of alleged misconduct. 
~e record shows that defendants did arrange for the presence of 

witness Liz Stelzer for her deposition. Although claimant 
all 9 es that the scheduling •of the a·ep,os it ion did not prov· ide, 
a equate time for claimant t 10 prepare, that defendants d1d not 
c~oper te 1n making this witness available, and that the witness 

id not bring proper records with her to the deposition, no 
requests for a continuance pursuant to Division of Industrial 
ervices Rule 4.23 was made by claimant for the stated 
a.on that the hearing had already been continued before and 

~la1m~nt wished to avoi~ ~urther delay. _DE;fendants did provide 
e_w1tness for a depos1t1on. Rule of C1v1l Procedure 147(a), 

r 117 upon by claimant, does not provide for the san,ct1on of 
losing the record to one of the parties. The deputy's refusal 
0 close the record was prope,r. 

, FINDINGS OF FACT • 

b l. Claimant was awarded workers' compensation benefits 
asea on 33 1/3 percent industrial disability as the result of a 
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hearing on November 1, 1982. 

2. Claimant's physical condition has not significantly 
changed since November 1, 1982. 

3. Claimant has not received a revised rating of impairment 
subsequent to November 1, 1982. 

4. Claimant has not experienced a nonphysical change of 
condition since November 10, 1982. 

5 .. The number and type of jobs, claimant can perform has not 
changed since November I, 1982. 

6. A market for services claimant can perform does exist, 
and claimant is capable of performing jobs that exist 1.n the job 
market. 

7. Cl aim ant 1.s not an odd-lot employee. 

8. Claimant's medical bills from Iowa Methodist Hospital 
ave been paid by Blue Cross/Blue Shield 

CONCLUSIONS OF LAW 

Claimant has failed to establish a change of condition not 
c ntemplated by the original award of benefits and is not 
entitled to additional weekly disability benefits. 

Defendants are not required to pay to claimant medical bills 
wh · ch he has not paid. 

Defendants are not required to pay to claimant the fees and 
penses of Roger Marquardt. 

Defendants are not required to ipay to claimant the fees and 
. penses of Dr. Summers. 

' 
The deputy industrial commissioner did not err 1n refusing 

to close the record to defendants' evidence. 

WHEREFORE, the decision of the deputy is reversed in part 
and modified in part. 

ORDER 

THEREFORE, it is ordered: 

That claimant shall take no weekly disability b ,enefits from 
t his proceeding. · 

That claimant shall pay the costs of this action. 
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Signe,d and filed this 2cJ-6k., day of May, 1988. 
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STATEMENT OF THE CASE 

Defendants appeal and claimant cross-appeals from a review
opening decision in which claimant was awarded permanent total 

isability benefits. The record on appeal consists of the 
• 1pulations in the prehearing report; the transcript of the 

review-reopening proceeding; and exhibits 1, 2, 3 (except pages 
mbered 180-182), 4E, 4G, 5, 7, A through W, Y, Zand AA 

ho gh DD, GG, MM, NN, and 00. Both parties filed briefs on 
ap · al. The deputy properly excluded exhibits 3 ( pages number 
lS0-182), 4(A), 4(B), 4(C), 4(D), 4(F), X, KK, and LL and they 

not considered upon appeal. 
.. 

ISSUES 

Defendants state the following issues on appeal: 

1. The deputy erred in finding a causal connection between 
cl imant's injury and his current c ·ondition. 

2. Cla1mant 1 s industrial disability rating of 100 perceTit 
s unsupported by the record evidence. 

3. The deputy's rate calculation was in error. 

4. The deputy erred in not allowing credit for pas_t payment • 
• 

Claimant states the following issues on cross-appeal: 
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1. The deputy erred 1n excluding claimant's exhibit 3 
regarding rate. 

2. The deputy's rate calculation was in error. 

3. The depu ty fai l ed to award mileage. 

REVIEW OF THE EVIDENCE 

The review-reopening decision adequately and accurately 
reflects the pertinent evidence and it will not be fully set 
forth herein . 

On November 13, 1980, while installing an air conditioning 
coil in a furnace, claimant suddenly became dizzy and disoriented 
and heard a loud roaring noise in his left ear. Claimant sought 

. medical att,ention from the _Department o,f Otolaryngology at the 
, ' nivers i ty 10£ Io,wa Hospital and Clinics . In December 19 8 0, he 

underwent surgery to corre,ct a perilyrnph fistula in the left ear. 
After a few weeks of recovery he returned to work. He continued 
to have periodic mild episodes of vertigo between 1981 and 1983. 
After experiencing severe spinning, dysequilibrium, dizziness, 
profuse sweating and vomiting in June 1983, he returned to 
University Hospitals in July 1983. A second surgery on a 
fistual in the left ear followed. He failed to improve and 
~urther surgery for the destruction of the portion of the left 
nner ear which controls balance was performed in December 1983. 

Te vertigo spells subsided after the last surgery. He has no 
hearing in his left ear and residual dysequilibrium and poor 
balance which do not enable him to move around very much without 
tending to fal 1 to the left side. He becomes d isor ien ted with a 
tartle reaction. Roger A. Simpson, M.D., Bruce Haughey, M.D., 
nd Paul D. Nosal, M.D., have opined that the residual dysequi

l1briu·m and hearing loss, are probabl·y related to the events of 
~ovember 13, 1980. Dr. Nosal rates claimant's whole person 
impairment at 56 percent of the body as a whole. A vocational 
ehabilitation specialist found claimant to be 90 to 100 percent 

vocationally impaired. 

Claimant worked forty or more hours for nine weeks out of a 
0 ~ty-five week period prior to the work inJury. He worked 
hirty-seven or more hours for thirteen weeks in the time period 

May_28, 1980 through October 29, 1980. The hourly rate for this 
er1od of t1m,e was $14. 25. He was not paid for time off taken 

d~ to illness, holidays, or vacations. Employees of defendant 
ou1a usually work 40 hours per week . 

. At time of the hearing claimant was 53 years of age and had 
ninth grade ed uca t Lon but had recently received his GED. In the 

96 0's he successfully completed a correspondent course ·in heating 
;na_aJ.r condit~oning, ?nd refrigeration_r~pair and maintenanc~. 
e 1s also a licensed Journeyman electr1c1an and plumber. Prior 
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to his heating and air conditioning work, he held various 
unskilled and semi- skilled jobs such as a garage mechanic, truck 
driver, door-to-door salesman, house movei, farm helper, and 
military policeman. Most of the jobs he held prior to the work 
injury in this case required heavy lifting and extensive standing 
or walking. 

APPLICABLE LAW 

The citations of law in the review-reopening decision are 
appropriate to the issues and evidence except as they relate t0 
the issue of rate in this matter. 

Briefs by the parties indicate agreement that rate is to be 
calculated pursuant to Iowa Code subsection 85.36(6). That 
~ubsection provides a method to calculate the basis of compensation 
for employees who are paid on an hourly basis and have been 
employed for more than thrrteen weeks at the time of the injury. 

Iowa Code sec t ·ion 8 5. 2 7 prov ide ,s in part, that "the employer, 
for all injuries compensable under this chapter or chapter BSA, 
shall furnish reasonable surgical, medical, dental, osteopathic, 
chiropractic, podiatrial, physical rehabilitation, nursing, 
ambulance and hospital services and supplies therefor and shall 
a low reasonable necessary transportation expenses incurred for 

uch services." 

ANALYSIS 

The filing of a memorandum of agreement conclusively establishes 
he occurrence of an injury a~ising out of and 1n the course of 

employment. While some language in the review- reop•en ing dee is 10n 

m·ght appear to indicate that the memorandum of agreement also 
~ ablishes a causal connection between the injury and claimant's 

d sability, the memorandum of agreement does not establish the 
ca sal connection. Claimant must prove by a preponderance of 

~e evidence a causal connection between the work injury and his 
isability . The physicians are unanimous in their opinion that 

_here is a direct link between claimant's disability and the 
November 1980 injury. Claimant has clearly established by a 
~reponderance of the evidence that he suffered a permanent 
impairment to his body as a whole from the inj1ury. 

Claimant's primary treating physican at University of Iowa 
Hospitals has given claimant an impairment rating of 56 percent 

nd has described a condition that prevents claimant from doing 
:nything ot~er_t~an seden~a~y work in an isolated environment. 
e has no s1gn1f1cant tra1n1ng for such work and successful 

~ocat~onal rehabili~ation is unlikely. Permanent disa~ili~y 
1enef1ts should begin as of June 28, 1983, the day after h~s 
aast day he worked for defendant or anyone else. Because 1t is 
etermined that claimant has suffered a 100 percent loss in 
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earning capacity without the necessity of of changing the burden 
of proof, it is unnecessary in this case to determine if he is 
an odd-lot employee. 

The rate for hourly employees such as claimant is computed 
1nder Iowa Code subsection 85.36(6} using representative weeks. 
vertime work is included but only at the normal hourly rate. 
epresentative weeks are weeks in - which there was no use of sick 

leave or vacation time. Representative weeks in this case must 
mean weeks where there was no substantial use of sick leave or 
vacation time. There were only approximately nine weeks out of 
a forty-five weeks period prior to the work injury in which 
laimant did not use some sick leave or vacation time. Therefore, 

those thirteen weeks which claimant worked thirty-seven or more 
hours would be the proper representative weeks. 

One other matter _should be noted. In the review-reopening 
decision it was ordered that defendants pay for both a report 
from and expert witness fee for Marion Jacobs. Cost may be 
taxed either for either the report or the expert witness fee but 
not both because to tax both as costs would be taxing for 
cumulative evidence. In this case the cost to be taxed will be 
$150 for the expert witness fee. 

FINDINGS OF FA,CT 

1. Claimant is a credible witness. 

2. Claimant was in the employ of defendant at all times 
material herein. 

3. Claimant's job on November 13, 1980 consisted of the 
'nstallation, maintenance, and repair of heating and air condi
t'oning equipment along with necessary plumbing and electrican 
work. 

4. On November 13, 1980, while performing his work for 
~efendant, claimant injured his left ear which resulted in 
immediate hearing loss, tinnitus, and vertigo. 

5. As a result of the work injury, claimant underwent a 
~rgical operation in December 1980 to plug the fistula hole 

with fat material. 

6. Subsequent to the December 1980 surgery, claimant 
~turned to work in January 1981 and except for his hearing loss 

his vertigo sympto·m s diminished • 

. 7. Between January 1981 and June 1983, claimant had recurrent 
Plsodes of mild dizziness which lasted several minutes.· 

8. Beginning in June 1983, claimant began to develop severe 
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episodes of vertigo and nausea from a recurrence of the November 
1980 fistula. 

9. In July 1983, another surgery was performed on claimant's 
l eft ear to patch the recurrent fistula with more fat material 
but claimant's symptoms did not subside after this procedure. 

10. As a result of the recurrent fistula in September 1983, 
claimant underwent a surgical procedure termed a destructive 
l abyrinthectomy which permanently destroyed parts of the left 
i nner ear and resulted in a total hearing loss in that ear. 

11. The September 1983 surgery ended the spontaneous 
episodes of vertigo but claimant still has permanent residual 
dysequilibrium as a result of the 1980 work injury. 

12. As a result of the November 1980 work injury and 
residual dysequilibrium, claimant is unable to walk or stand 

· without grasping a firm object and becomes disoriented upon 
movement of objects around him and after being startled with 
sudden noises. 

13. Claimant had no episodes of vertigo, dizziness, hearing 
loss, or disorientation caused by sudden noises before the work 
injury of November 13, 1980. 

14. Prior to November 1980, claimant had numerous physical 
problems including high blood pressure, obesity, and back pain. 

15. 
diabetic 
the work 

After the work injury, claimant 
and suffering from a peripheral 
injury herein. 

was diagnosed as 
neuropathy unrelated to 

16. Prior to the work injury, claimant had no physical 
impairments or ascertainable disabilities. 

17. Prior to the work injury, claimant was able to fully 
pe rform his work at defendant. 

18. As a result of the work injury, claimant is unable to 
pe rform strenuous work, extensive climbing, or heavy lifting. 

19. As a result of the work injury herein, claimant is 
unable to return to heating and air condition work or any other 

._ wo rk for which claimant is best suited given his past experience 
ana training. 

20. As a result of the 
unable to move about ~freely 

work injury herein, claimant is 
and is confined to a wheelchair . 

• 

t· 21. Claimant is able to drive an automobile at the present 
1me but such driving is unsafe given his tendency to have 

1 
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episodes of vertigo from movement of vehicles around him. 

22. Claimant's work history consists of regular gainful 
employment in the type of work he can no longer perform. 

23. Claimant has suffered a loss in actual earnings from 
employment due to his work injury. 

24. Claimant is motivated to find suitable alternative 
employment but it is unlikely that claimant will ever find such 
employment. 

25. Claimant was born August 28, 1932 and was 53 years of 
age at the time of the review-reopening hearing. Claimant has a 
GED. 

26. Claimant has above average intelligence. 

JUU8f>Z 

27. Claimant has very low potential for successful vocational 
rehabilitation. 

' 

28. As a result of the work injury, claimant has suffered a 
total loss of earning capacity. 

29. 
Jun e 27, 

Claimant has not been employed in any capacity since 
1983 due to his work injury herein. 

30. According to the parties' stipulation, at the time of 
the work injury herein, claimant was married and entitled to 
f i ve exemptions. 

h i s 
31. Claimant worked the following representative 
gross earnings corresponding to those weeks are: 

weeks and 

Payroll Period 
Ending (1980) 

10-29 
10-22 
10-08 
09-2 4 
09-17 
09-10 
08-13 
08-06 
07-30 
07-16 
07-02 
06-11 
06-04 

Number of 
Hours 

3 8. 5 
37.5 
39.5 
41. 0 
41. 0 
40.0 
37.0 
41. 0 
40.0 
37.0 
41. 5 
4 0. 5 
43.0 

$ 

Amount of 
• Earnings 

548.63 
534.38 
562.88 
584.25 
584.25 
570.00 
527.25 
584.25 
570.00 
527.25 
591.38 
577.13 
612.74 - . 

32. Claimant was earning $14.25 per hour during this period 
of time. 

r 
l 

I 

I 

I 
' ' 
• 

' • • 

l 
' I 

; 

I 
' 
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33. Claimant's gross weekly earnings at the time of the 
work injury were $567.26 per week. 

34. Claimant's rate of weekly compensation is $325.30. 

CONCLUSIONS OF LAW 

Claimant has established by a preponderance of the evidence 
tha t the injury of November 13, 1980 is a cause of permanent 
disability. 

Claimant has established by a preponderance of the evidence 
enti tlement to permanent total disability benefits from June 28, 
1983 at the rate of three hundred twenty-five and 30/100 dollars 
( $ 3 2 5 . 3 0 ) per week. 

Claimant is entitled to mileage expenses. 

WHEREFORE, the decision of the deputy is affirmed in part 
and modified in part. 

ORDER 

THEREFORE, it is ordered: 

That defendants shall pay to claimant permanent partial 
disabi lity benefits during the period of his disability at the 
rate of three hundred twenty-five and 30/100 dollars ($325.30) 
per week from June 28, 1983. 

That defendants shall pay accrued weekly benefits in a lump 
sum and shall receive credit against this award for all weekly 
benefit s paid after the date of June 28, 1983 and benefits 
previo usly paid for permanent partial disability. 

That defendants shall pay mileage expenses of one hundred 
eight dollars ( $108). 

That defendants shall pay interest on all benefits awarded 
herein as set forth in Iowa Code section 85. 30. 

That defendants shall pay the costs of this action including 
the costs of the transcription of the review-reopening hearing 
pursuant to Division of Industrial Services Rule 343-4.33. 
Specifi cally, the following costs are taxed against defendants. 

Reporter and transcript for the 
deposition of R.M. Boggs 

Paul Nosal, M.D., report 

Expert witness fee for Marion Jacobs 

$ 55.00 

150.00 

150.00 

JOU8b3 

I 
I 
I 
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That defendants shall file activity reports as requested by 
thi s agency pursuant to Division of Industrial Services Rule 
343 - 3 .1. 

That the matter shall be set back into assignment for a 
prehearing and hearing on claimant's application f o r penalty 
bene fits under Iowa Code section 86.13. 

Signed and filed this 2~ day of June, 198 8. 

Copies To: 

Mr . John Broz 
Attor ney at Law 
630 Higley Bldg. 
Ceda r Rapids, Iowa 52401 

Mr. Rog e r L. Ferris 
Attorney at Law 
1900 Hub Tower 
699 Wa lnut 
Des Mo ines, Iowa 50309 

Mr. Ri c hard C. Garberson 
Attorney a t Law 
500 MNB Building 
P.O. Bo x 2107 
Cedar Rapids, Iowa 52406 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RUS SELL J, KEENEY, 

Claimant, 

vs. 

• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 

File Nos. 789227 / 679931 
789226 

A R B I T R A T I 

A N D 

R E v I E w - JAN 2 9 1988 
R E O P E N I N G 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

• • 
• • 

D E C I S I O IOJIA INDUSTRIAL COMMISSIOSt 

INTRODUCTION 

This is a proceeding for the recovery of further benefits as 
a re sult of injuries claimant received while working for defendant 
on August 26, 1981, March 16, 1982 and February 7, 1984. The 
cases came on for hearing on January 30, 1987. Other than 
allowing the parties to file briefs the matter was considered 
fully submitted upon completion of the hearing. 

Although this case was heard by the undersigned while still 
a deputy, the undersigned is now the Industrial Commissioner and 
the age ncy will treat this decision as a final agency decision. 

Th e record consists of the testimony of claimant, LuRie 
Fair li e , Fred Nekola, Mary ''Pat'' Usher and Hugh MacMenamin, M.D.; 
claimant's exhibits 1 through 10 and defendant's exhibits A, B, 
E, F , J, K, Land portions of D, G, H, and I which were not 
objected to. 

ISSUE 

Th e issue presented by the parties is the extent of permanent 
part i a l disability related to claimant's injuries on August 26, 
198 1, March 16, 1982, and February 7, 1984. 

FACTS PRESE}!TED 

Claimant started working for defendant in May of 1975. On 
Augus t 26, 1981 claimant received an injury arising out of a nd 
1 n t he course of his employment with defendant when, while 
cut ting cords, he strained his back. Claimant went to s e e the 
~ompany nurse and company doctor. Claimant testified that h e 

ad no prior problems with his back. Claimant indicate ti that 
ihe pain he experienced was in his back right buttoc k and right 

eg . Claimant missed some work but then was released ba c k t o 
i 

I 

! 
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work on September 3. Claimant testified that his back pain, 
right buttock pain and right leg pain has continued and basically 
not changed since that date. 

On March 16, 1982 claimant had another injury when he fell 
backwards off a stand onto a metal grate. Claimant disclosed 
that he was off a couple of days but then returned to work. , . 

Claimant stated his back, right buttock pain and right leg pain 
conti nued as before the March 16, 1982 injury. 

On February 7, 1984 claimant was again injured when he fell 
down icy steps at work. Claimant stated he bounced down the 
steps on his buttock and back. Claimant returned to work the 
following day. Claimant revealed that his back pain, right 
buttoc k pain and right leg pain continued as before the injury. 

On March 21, 1985 claimant alleges he had another injury 
while working for Farmstead Foods when while bending down and 
lifti ng up four gambrels he felt a sharp pain like an electrical 
shock in his back. 

In a report to William R. Finn, M.D., dated December 19, 
1978 , W. J. Robb, M.D., stated: 

Russell J. Keeney was examined on December 15, 
1978, in regard to persisting pain in his dorsal 
sp ine or thoracic spine as a result of injury 
incurred in September, 1978, in an automobile 
accident near Oelwein, Iowa. He was riding as a 
passenger in a van, the van was hit from behind and 
rolled over several times, and he sustained injury 
to his back. He was transferred from Oelwein to St. 
Luke's Hospital in Cedar Rapids and attended here. 

Subsequent to the accident, he developed some 
back pain, primarily mid or upper back area. He 
does not recall having had any problem with his 
neck. He had to remain off work on several occasions 
because of the pain in the back and in spite of 
improving some, he still has soreness in this area. 
He is working at this time, however. 

On examination he shows a full range of motion 
of flexion, extension, and lateral bending. He i s 
mode rately tender over the erector spinae muscle 
mass on the right from T4 to Tl2. This is a 
gene ralized tenderness, and I don't detect any 
trigger points. Full flexi on of the spine did not 
seem to produce any symptoms • 

• 

X-ray examination of the dorsal spine does not 
reveal any evidence of fracture-dislocation or 

• 

I 
' 
I 

I 
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abnormality of the bone or joint. 

Diagnosis: STRAIN, ERECTOR SPINAE MUSCLE MASS, 
DORSAL SPINE 

Treatment: The patient's work is probably heavy 
enough that it is straining the muscles some and •· 
constitutes some aggravation but on the other hand 
I see no reason why he should not continue working. 
I think the symptoms of which he complains are 
temporary in nature and will gradually subside. I 
did order some Nalfon, 300 mg. One q.i.d. to try 
for a period of two to three weeks and could be 
renewed if beneficial. I shall plan to check him 
once more in two months. 

. . 
Earl Y. Bickel, M.D., . in a report dated October 3, 1985, 

stated: 

I saw Russell J. Keeney on March 17, 1982. I 
saw him on only one visit. Laboratory tests were 
obtained. A letter was sent to Wilson's on March 
23, 1982, and at this time I felt that he had 
myositis or spondylosis. I was not able to explain 
the exact nature of his problem. 

He was placed on some Tolectin, and I felt that 
his problems would subside. At that time I did not 
anticipate any permanent disability. 

J00867 

In his report dated September 22, 1986, John R. Huey, M.D., 
s tated: 

I saw Russell Keeney in my office March 23, 1984 
with a three week history of pain in his back. He 
stated he had had no prior treatment for back 
problems. He was working on a job at Wilson and 
Company which involved bending over and pulling. 
Most of his pain was in the mid lumbar area of the 
back and over the sciatic nerve. He was not having 
any complaint of numbness in the legs. He had seen 
the company doctor and also Dr. Bickel who placed 
him on Tolectin and obtained an arthritis profile 
which was negative. He continued to work with only 
occasional absenses. 

On examination straight leg raising tests caused 
pain on the right at about 180° and were negative 
on the left. No muscle weakness, spasm or rigidity 

' was present. Reflexes were physiological and he - . 
could bend well in all directions. No sensory 
changes were noted. X-rays of his pelvis were 

I 

I 
J 
' 

I 
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negative for the hip area. Other than a spina 
bifida of the first sacral segment, the films were 
essentially negative of his lumbosacral spine. I 
felt he had a mildly congenital weak lumbar spine 
and advised William's exercises. He was told to 
try to live with and around his problem and to 
elevate his work. 

In summary, his findings were basically negative. 
The straight leg raising tests at 180° were mainly 
on a muscular basis only. I could find no evidence 
of neurological deficit and I feel he has no 
permanency from this episode. 

In a report to claimant's attorney dated December 16, 1985, 
Hug h P. MacMenamin, M.D., stated: 

In reply to your request for information on the 
above patient, in having examined the documents you 
sent, I would state the following. 

My working diagnosis on Russell Keeney is 
chronic low back pain-chronic myofascial strain. 
His second diagnosis is degenerative disc disease 
with a very minimally bulging L-5 S-1 disc and 
spina bifida occulta of S-1. 

Specifically in answer to your question #1 
whether the incident of August 21, 1981, pulling 
hogs, was a causal, contributing, or aggravating 
factor in producing his back complaints, I have no 
specific way of telling. From Mr. Keeney's history 
it sounds as though this was the case. However I 
do not have any medical records from this period of 
time. 

The incident of March, 1985 picking up gambrels 
and trolleys off the floor appeared to exacerbate 
his pain also. 

As to your question #3, in examining the records 
and in examining the modalities for issuing a 
permanent partial impairment rating, namely the 
American Medical Association Guide and the Manual 
for Orthopaedic Surgeons in evaluating permanent 
physical impairment, I do not find any evidence of 
a permanent partial impairment. 

As to your question #6 regarding Mr. Keeney's 
prognosis, he w1ll probably continue with symptoms- · 
as he has in the past, that is, intermittent low 
back pain associated with exertion or activities as 

I 

J • 

i 
I 
I 
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outlined in his history. 
limitations on his future 
encourage him to continue 
doing over the years. 

I would not put any 
employment. I would 
to work as he has been 

Dr. MacMenamin saw claimant on October 8, 1986. A report 
which appears to be dated October~~, 1986 states: 

10/09/86: This patient is a 32-year-old white 
male who is seen for evaluation at the request of 
Wilson Foods. He is seen for evaluation of back 
pain and right buttock and thigh pain. He states 
he had the onset of his symptoms in August of 1980. 
His job at Wilson's Food at that time was cutting 
cords on hogs. This required him to be in a bent 
over position, with the knife in one hand and 
pulling with the other. He states at that time 
that production speeded up. Following this, he 
noted pain in his back in the right ''hip'' and the 
right buttock. He worked through the next several 
weeks and noted that he had to take a bath and 
relax every night in order to try to gain enough 
strength for work the next day. He states that he 
has very little sleep at night because of the pain. 
He has had a history of back pain prior to this, 
but it was mostly in the upper back and not in the 
lower back. 

He was seen at this office 6/1/79 by Dr. Strathman 
for back pain related to a motor vehicle accident. 
This was in the upper back. He was seen 3/23/84 by 
Dr. Huey at this office for trouble with his back 
related to work. He had pain in the right hip at 
that time. As stated, it had been bothering him 
for several months. In August, 1980, the patient 
states he saw the nurse at Farmstead Foods and 
subsequently saw Dr. Sloan and Dr. Solmonson. He 
was treated with medications with only minimal 
improvement. He continued having a lot of pain at 
night and difficulty working. He relates one time 
in 1980 he was reaching and felt sudden pain in the 
right thigh and hip. He has seen Dr. Bickel in and 
around 1983. I do not have a copy of the record of 
this. He had lower and upper back pain at that 
time. He states that he saw Dr. Bickel after he 
went to Union Hall and asked where he could receive 
help. He states that Dr. Bickel did tests for 
arthritis which were apparently negative. He 
to physical therapy for two weeks. He states 
he was diagnosed~as having spina bifida which 
says now has been disproven. 

went 
that 
he -• 

' 

f 
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He has had persistent low back pain and right 
buttock pain through the years. He has been absent 
on several occasions from work. He is presently 
working and does five different jobs. He states 
that he cannot stay in the same job more than 
several days, otherwise his back will bother him. 

,, . 
EXAMINATION: He is a health-appearing white 

male. His forward flexion beyond 50° produces 
discomfort. Lateral bending is 20° bilaterally. 
His straight leg raising signs, on the right, he 
appears to resist any attempt at straight leg 
raising beyond 50°. On the left, it is negative. 
He states that he gets back pain on the right side 
with attempts at straight leg raising. Ankle jerk 
and knee jerk are 2+ and symmetrical, bilaterally. 
Ankle dorsiflexion and toe dorsiflexion is normal. 
He notes sensation is decreased on the lateral 
aspect of the right foot. Patrick's test and 
pelvic rock tests are negative. 

From reviewing the notes, his CT scan done 
5/11/85 at Mercy Hospital does appear to have a 
small bulging disk to the left side at the LS-Sl 
level. Lumbosacral spine films done at Mercy 
Hospital showed slightly narrowed LS-Sl. There are 
no other distinct abnormalities. 

IMPRESSION: 1. Degenerative disk disease, 
15-Sl, with protrusion to the left. 

DISCUSSION: This is the opposite side from the 
pat ient's symptoms. I still do not have any 
distinct pathological cause for the patient's 
right-sided hip pain. Perhaps a follow up CT scan 
or even a myelogram would help -to resolve this. 

The findings or1 testing, i.e., the left-sided 
disk protrusion, does not appear to match the 
patient's symptoms. We do know that he has degenera
tive disk disease at the LS-Sl level. At most, I 
would confer that this will give the patient a 5% 
impairment and loss of physical function to the 
whole body. 

On December 23, 1986 or. MacMenamin stated that after reviewing 
c~aimant's chart he still opined claimant's impairment to be 
five pe rcent. 

On March 21, 198.,6 Jerome G. Bashara examined claimant on 
behalf of claimant and gave the following report. 

r 
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EVALUATION 
3-21-86 

This is an evaluation being seen for the Attorney 
Phillip Vonderhaar. The patient is accompanied 
today by a cover letter from Mr. Vonderhaar; a 
signed patient's waiver; employee records (health ,, . 
records) from the Wilson Food Corporation/Farmstead 
Food Corporation of Cedar Rapids, Iowa; medical 
records from the Mercy Hospital Trauma Center in 
Cedar Rapids, Iowa; medical records from the Lynn 
County Orthopedists, P.C.; medical records from Dr. 
Huey; medical records from Dr. MacMenamin; medical 
records from the Frank T. Hazelton Physical Therapists; 
a deposition taken on Russell J. Keeney; medical 
records from Dr. Robb . and Dr. Bickel; medical 
records from Dr. Finn's office in Cedar Rapids, 
Iowa; x-rays from the Cedar Rapids Radiologists P.C.; 
x-rays from the Orthopaedic Surgeons, P.C. in Cedar 
Rapids; and x-rays from the Cedar Rapids Mercy 
Hospital. 

H.P.I.: 

This is a 31 year old white male who has sustained 
multiple injuries to his lower back while at work 
for the Wilson Foods Corporation, now the Farmstead 
Food Corporation of Cedar Rapids, Iowa. 

The following history was obtained both from the 
patient and corroborated with the above medical 
records which were researched. He had some inter
mittent back discomfort, primar.ily in his neck and 
thoracic region in the late 1970's. Sometime in 
mid July of 1981, he developed low back pain with 
pain radiating down his right lower extremity. 
Sometime between July and August 26 of 1981, he 
began seeing the company nurse on a regular basis 
for complaints of persistent back pain with radiation 
down his right lower extremity which he felt was 
brought on and aggravated by his job in reaching 
and pulling hogs while at work. He has been 
treated nonoperatively throughout the past 5 year 
period with physical therapy, medication and 
restricted acitivity [sic]. He has had several 
o ther specific injuries to his back since August 
and July of 1981. On March 16, 1982 while at work 
he fell approximately 2 feet off of a stand and 
landed on a metal grate. He was seen at that time 
at the Mercy Hospital Trauma Center by Dr. Sawyers~· 
He was treated for abrasions to his left hand and 
both elbows. No x-rays of his lumbar spine were 
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taken at that time, although the patient states 
that he fell because of pain in his lower back. He 
was seen by Dr. Earl Bickel in Cedar Rapids on 
March 17, 1982. Dr. Bickel's primary notes refer 
to his problem from that accident being related to 
the cervical spine and thoracic spine regions. 
Ove~ the last 5 year period the. patient has experi
enced intermittent pain down through his lower 
back, right Sl Joint, with intermittent pain 
radiating down his right lower extremity. 

On 2-7-84, while he was attempting to go down 
some ice covered metal steps, he fell and bounced 
down approximately 14 metal grated steps. He 
complained of pain in his left elbow, left scapular 
region and in his back. X-rays were taken at the 
Mercy Hospital .Trauma Center in Cedar Rapids, Iowa. 
He was released and instructed with ice and aspirin. 
The patient was seen by Dr. John Huey in Cedar 
Rapids on 3-23-84, Orhtopeadic [sic] Surgeons, P.C. 
for complaints of low back pain. X-rays were taken 
at that time and he was started on a William's back 
exercise program. 

On 3-21-85 he was bending over to pick up some 
gambriels [sic], weighing approximately 3 lbs. each 
- 2 in each hand, when he developed some severe low 
back pain and this time the pain radiated down his 
left lower extremity. The patient was seen by Dr. 
MacMenamin. X-rays were reviewed from Mercy 
Hospital. A CT Scan was ordered. A diagnosis at 
that time was made of a herniated disc at the LS-Sl 
level, primarily left sided herniation. 

The patient continues to have back and primarily 
right lower extremity pain aggravated by lifting, 
twist ing or bending and somewhat relieved by rest. 

P.M .H.: 

OPERATIONS: None 

MED ICATIONS: None 

DRUG ALLERGIES: None 

F. & S.H.: 

He is married, and employed at Farmstead as a 
production worker. - • 
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p. X.: 

Height: 
Weight: 

5 '10" 
182 lbs. 

He has mild lumbar paraspinous muscle spasm, 
particularly on the right. Mild tenderness at the 
LS-Sl interspace posteriorly. His straight leg 
raising produces back and butt9~k pain on the right 
at 60 degrees and is negative on the left at 80 
degrees. He has tight hamstrings bilaterally. A 
neurological exam of the lower extremities is 
normal. 

X-RAYS: 

X-rays were reviewed from the Cedar Rapids 
Radiologists, P.C. dated 3-9-82, thoracic spine 
normal. X-rays of the cervical spine dated 3-9-82, 
reveal flattening of the normal cervical lordosis, 
otherwise they appear normal. 

X-rays were reviewed fom the Orthopaedic Surgeons, 
P.C. in Cedar Rapids dated 3-23-84 of the lumbosacral 
spine show some mild narrowing of the LS-Sl disc 
space and a spina bifida occulta of Sl. 

X-rays were reviewed from the Cedar Rapids Mercy 
Hospital, a CT Scan dated 5-10-85, there appears to 
be a herniated disc at the LS-Sl level, centrally 
and to the left. 

DIAGNOSIS: 

1. Herniated lumbar disc L4-Sl. 

I would give the patient a 10% permanent partial 
physical impairment of his body as a whole related 
to the above diagnosis. 

It is impossible to determine how much of the 
permanency rating is attributed to each of the 
incidents which occurred at work, but feel that the 
10% permanency rating is related to some increased 
symptoms which started in July or August of 1981 
and progressively got worse until the present time. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
Personal injuries wqich arise out of and in the course of the 
employment. Section 85. 3 ( 1). ·- . 

The claimant has the burden of proving by a preponderance of 
I 
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the evidence that the injuries of August 26, 1981; March 16, 
1982; and February 7, 1984 are causally related to the disability 
on which he now bases his claim. Bodish v. Fischer, Inc., 2 57 
I owa 516, 133 N.W.2d 867 (1965). Lindahl v. L. 0. Boggs, 236 
I owa 296, 18 N.W.2d 607 (1945). A possibility is insufficient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732_~1955). The question of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

Expert medical evidence must be considered with al l other 
ev idence introduced bearing on the causal connection. Burt, 247 
I owa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Fe rris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expe rt opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. _ Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867 . See also Musselman v. Central Telephone Co ., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

An employee is not entitled to recover for the results of a 
pr eexisting injury or disease but can recover for an aggravation 
thereof which resulted in the disability found to exist. 
Ol son v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(196 3); Yeager v. Firestone Tire & Rubber, Co., 253 Iowa 369, 
112 N.W.2d 299 (1961); Ziegler v. United States Gypsum Co., 252 
Iowa 613, 106 N.W.2d 591 (1960). See also Barz v. Oler, 257 Iowa 
508 , 133 N.W.2d 704 (1965); Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 254 N.W. 35 (1934). 

ANALYSIS 

Claimant has failed to meet his burden in proving his . ' . 
l nJuries of March 16, 1982 and February 7, 1984 resulted in any 
pe r mane nt impairment or disability. Claimant's own testimony 
indica tes that claimant's back, right buttock a nd right l eg pain 
was not changed as a result of either of these injurie s. 
Furthe rmore, the greater weight of medical evidence supports 
s uch a conclusion. 

. The real question then is, does claimant have any permanent 
impa irment or disability as a result of his injury on August 26, 
1981? From the claimant's own statements and the medical 
ev ide nce that has been presented claimant's ba ck complaints did 
~r edate his August 26, 1981 injury. Not only wa s claimant 
1 ~Volved in a motor 'vehicle accident, claimant h a d pain· in the 
r ight side of his back (Defendant's Exhibit F, page 150) and the 
nu r ses notes indicate that claimant wa s having l ow bac k complaint s 
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a s early as June of 1981. By claimant's own testimony he was 
having problems sleeping prior to his August 26, 1981 injury. 
There are also incidents subsequent to his August 26, 1981 
injury about which not much has been said. It would appear that 
c laimant injured his back shoveling snow (Def. Ex. F, p. 152). 
Furthermore, the greater weight of medical evidence indicates 
t hat claimant . had no permanent impqirment as a result of the 
August 26, · 1981 injury. Dr. Bickel opined claimant had no 
permanent disability on March 17, 1983. In a letter dated 
December 16, 1982 Dr. MacMenamin, a treating physician, indicated 
he could find no evidence of permanent partial impairment. More 
weight is given to claimant's treating physicians than Dr. Bashara 
who merely examined claimant. Therefore, claimant only met his 
burden in proving he had a temporary aggravation of a preexisting 
condition. Although there is evidence that might support a 
dec ision in favor of claimant as a result of his injury of March 
21 , 1985 that matter is not before the undersigned. 

It should be pointed out that even if claimant had shown a 
pe rmanent impairment as a result of his injury · on August 26, 
1981 he would still not have prevailed. Permanent impairment is 
only one of the considerations in determining industrial disability. 
Claimant returned to work and continued to do that work at least 
up to March 21, 1985 in the same position he held prior to his 
~ugust 26, 1981 injury. Weighing all the factors that one 
considers in determining industrial disability, claimant failed 
to prove any disability resulted from the August 26, 1981 injury 
or that he had a reduction in his earning capacity. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
co nc lusions of law are made: 

FINDING 1. On August 26, 1981 claimant received an injury while 
working for defendant. 

FINDING 2. Prior to his injury on August 26, 1981 claimant had 
Problems with his back. 

YINDING 3. As a result of his August 26, 1981 injury claimant 
missed work for which he has been compensated. 

f INDING 4. Claimant has no permanent impairment as a result of 
his August 26, 1981 injury. 

~ONCLUSION A. Claimant failed to prove that his August 26, 1981 
injury resulted in any permanent disability. 

• 

£ONCLUSION B. Claimant did meet his burden in proving a temporary 
aggravation of his preexisting condition. 
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FINDING 5. On March 16, 1982 claimant was injured while working 
fo r defendant. 

FINDING 6. As a result of his March 16, 1982 injury, claimant 
mi s sed work for which he has been compensated. 

FINDING 7. Claimant has no 
hi s March 16, 1982 injury. 

permanent impairment as a result o f , . 

CONC LUSION C. Claimant failed to prove that his March 16, 1982 
i nJ ury resulted in any permanent disability. 

FINDING 8. On February 7, 1984 claimant was injured while 
wor king for defendant. 

fIND ING 9. Claimant's medical bills were paid. 

?INDING 10. Claimant's injury of February 7, 1984 did not 
result in claimant qualifying for temporary t o tal disability 
benef its because he did not lose the required time. 

FINDING 11. Claimant's injury of February 7, 1984 resulted 
no pe rmanent impairment. 

CONC LUS I ON D. Claimant failed to prove his February 7, 1984 
injur y resulted in any permanent disability. 

ORDER 

THEREFORE, claimant is to take nothing as a result of these 
proceedings. 

Costs are taxed to defendant pursuant to Division of Industrial 
Serv i ces Rule 343-4.33. 

Signed and filed this 

Cop i e s To: 

Mr . Phillip Vonderhaar 
Atto rney at Law 
840 Fifth Avenue ' 
Des Moines, Iowa 50309-1398 

nK · 11 day of January, 1988. 

L 

DAV-~ / • L QUIST 
AL C MMISSIONER 
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Mr. John M. Bickel 
Mr. Ralph w. Gearhart 
Attorneys at Law 
P.O. Box 2107 
Cedar Rapid, Iowa 52406-2107 
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BEFORE THE IOWA INDUSTRIAL COMMISSlONER 

• ANDREW M. KENNEBECK, • • 

Clairnant , 

vs. 

• • 

• • 
• • 
• • 
• • 

File No. 762999 

l'.PPE;AL 
• 

IO\-iA 6EEF PROCESSORS, INC., F ii L E IE) E C I S I O N 
Employe r, 
Selt-Insurea , 
Detendant. 

• 

Jl:JN 2 4 1988 
• 

IOWA INDUSTRIAL COMMISSiGNER 
• 

STATEMENT OF THE CASE 

Defenaant appeals from an arbitration decision awarding 
permanent partial disability benefits. 

The record on appeal consists of the transcript of the 
arbitration proceeding and joint exhibits 1 through 9. Both 
parties tilea briefs on appeal. 

ISSUE 

Detenaant states the following issue on appeal: Whether the 
deputy erred in awaraing claimant 10 percent industrial disability. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately retlects 
th~ pertinent eviaence ana it will not be totally set forth 
herein. 

Briefly statea, 24-year-ola claio,ant with a high school 
eaucation workeci for aetendant as a '1 gutter, '' which r~quired him 
to use a large knite on hog carcasses. Clairr,ant would "gut " 
approximately 800 hogs per hour. 

_ On April 25, 1984, claimant acciaently stuck a gutter knife 
into his own abdomen. He was taken to the Buena Vista County 
~Ospital by ambulance and haa surgery as a result ot his injury. 
He was releasea to return to work on June 4, 1984 without 
meaically-irnposed restrictions. Clairr,ant then bid into otl1er 
Jobs at Iowa Beef Processors: · 

Q. Ana now long aid you work as a gutter again? 

• 
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A. 1 stayed up there for two or three months. 
then I bia off to a different job. 

Q. What job aid you bid off to? 

A. 1 bia off to the stunner job. 

Q. What is a stunner? 

And 

A. well, a stunner while the hog is still alive is 
stunned by the stunner, ana that's all he does is 
stuns the hogs. 

• • • • 

Q. Okay. hhy was there a change in your position? 
Why die you go from a gutter to a stunner? 

A. I Just didn'c want to do that gutter job any 
more. It was getting to be too much. 

Q. Could you explain what you mean by that? 

A. Well, it was too much work, you know, to be 
ao1ng it all day. Be too wore out at the end of 
the day. 

Q. After you returned to this gutter position aid 
you experience any physical problems? 

A. It was more of an overall weakness than one, 
you know, when I did use certain muscles it felt 
like a real sharp pulling in my stomach, you know, 
like it was ripping muscle apart or something. 

. . 
Q. Did you have these problems before the accident? 

A. No. 

• • • • 

Q. Ana you were earning approximately 6.50 an hour 
as a gutter? 

A. Yes. 

~- Now you•r~ back oown to a Graoe 1, which 1s the 
stun; 1s that correct? 

A. Yes. 

Q. And that pays 6.25 an hour? 
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A. Yes. 

Q. so in essence you were losing 25 cents an hour 
oy 90109 from a gutter to a stun? 

A. Yes. 

Q. Ana where die you move on to after that? 

A. Fron, there I movea on to a shave job which is 
also a Grace 1. 

Q. what is a shave job? 

A. A shave job is use the shave knife. It's a 
rather large knite ana what you do is you shave the 
remaining hair off the side of the hogs. 

Q . l-iow would you compare that job with the job as 
a gutter as far as physical demands of the Jab? 

A. It was much easier because you only have--you 
only use a knite in one hand and that's all you 
have to cio. I rr,ean, you Just have to use your one 
hand and your one arm. As a gutter you have to use 
your knife in one hand plus lift and pull the gut, 
which they're heavy. They weigh around 50 pounds 
or rr,ore. Lot ot tnerr, cio. 

Q. So in essence being a stun is less strenuous 
than being a gutter? 

A. Yes. Ana shaving is less than a stun. 

• • • • 

Q. Have you held any other positions at IBP other 
than a stun or a snaver since you returnee to work 
after the inJury? 

• • • • 

A. I bid onto the split saw. 

Q. what is a split saw? 

A. Split saw, you split the back of the hog after 
tne hog's alreaay been gutteci. That was a GraGe 3 
job. 

J(JlJ880 
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Q. So that would pay more? 

A. It pa1a a quarter more than the gutter job. 

• • • • 

Q. What happened? Why aren't you presently a 
splitter? 

A. It was just way too much work for this guy. 

Q. How 016 it bother you being a splitter physically? 

A. It was you had to use a lot of effort, 
couldn 't do it. I bia off it right away. 

and I 

Q. Well, you say you couldn't do it. What type ot 
problems , Mr. Kennebeck, physically were you 
experienc ing, if any, during the time that you were 
a Sf,litter? 

A. The split saw, it's a big saw, and it's hanging 
trom a cable. But you still have to lift it. You 
lift it up and you put it up into the hog's back 
ana then you got to force it aown through the hog. 

• • • • 

Q. Gkay. But what, if you can, you know, it may 
be hard, but if you detail as to the particular 
type of physical problems that you were feeling 
which made you feel that you couldn't continue as a 
splitter? 

A. Well, first we had to lift it up and then as 
you force it down through you're doing a lot of 
bending over, and I couldn't take it. 

Q. Cid you have any of these problems prior to 
Apr1i 24, 1984--or April 25, 1984? 

A. No. 

Q. What part--specific part of your body would you 
feel strain or acnes or whatever in while you were 
doing tyis type of work as a splitter? 

A. well, on that. splitter JOb it was more 1n rr,y 
shoulders and arms than in my stomach area. 

Q. Cio you have any problem with your stomach area 
at that time? 

• 
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A. Not specitically on that Job, no. 

(Transcript, pages 16-22) 

JOU88~ 

Claimant is currently paid $7.75 per hour as a shaver for 
Iowa Beet Processors. The gutter job currently pays $8.00 per 
hour . 

Claimant testified that he now has problems with his lower 
back area . Gn July 11, 1986, claimant saw Paul From, M.D., and 
cornplainea of weakness in his abdomen and a "problem in the 
lower left s i a e • " 

Claimant testified that he currently feels weak and out of 
sh.ape . He aid not have this teeling prior to A~ril 25, 1984. 
He has returned to some sporting activities but he is not able 
to play basketball as he used to be able to do. Claimant stated 
he has not missed work since his return to Iowa Beef Processors 
1n June 1984. 

On April 16, 1985, K. M. Johannsen, M.D., stated: 

The Buena Vista Clinic office records indicate 
that Mr. Kennebeck returned on 10/25/84 to see Dr. Arthur 
Ames requesting a general examination in reference 
to his previous abdominal injury. His complaints 
were those of intermittent backaches and some 
aiscomfort in his chest associated with hara work. 
Dr . Ames• examination was essentially negative but 
Mr. Kennebeck did complain of lower back discomfort 
with flexion, extension ana lateral bending. A 
blood count and urinalysis were normal. I do not 
associa te the above mentioned complaints with his 
abdominal injury. 

In surr11nary then, based on n"ty last examination of 
6/1/84 , Mr. Kennebeck has made an uneventfui 
recovery from his injuries ana without eviaence of 
any perrr1anent disability. I have revie\:ied the AMA 
Guiaes to the Evaluation of Permanent Impairment 
pages 113-115, ana find nothing to substantiate or 
suggest a permanent disability tor this type of 
inJury. 

(Jo int Exhibi t 2) 

On July 15, 1986, Paul From, M.D., opined: 

Mr. Kennebeck cia sustain a significant laceratio~ 
of his intra-abdominal organs curing a work injury 
0 t Afril 25, 1S84. This dia occasion an apfendectomy 
as well as a laparotomy to repair the laceration. 
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He has aone well and has been able to return to 
work since the surgery, although he still has 
significant abdorr,inal complaints. lt would appear 
that he has either an irritable bowel syndrome, 
gastritis ano/or duodenitis or duodenal ulcer, or 
is developing adhesions from the extensive in
tlan,matory reaction that would have been present at 
the time his gastric contents spilled into the 
peritoneal cavity. He will neea occasional and 
periodic evaluations to make sure that no obstruction 
develops or that any definite peptic ulcer aisease 
is present. I would estimate his permanent partial 
impairment at this time of 5 to 10%. 

(Jt. Ex. 7) 

' 

On December 8, 1986, Davia T. Sidney, M.D., stated: 

His complaints now, at this time, 
continues to have a ''weakness in his 

are that he 
~ n abaomen .•.. 

... He does complain of some back problems on the 
lett side, that at least, temporally, relate to his 
accident at Iowa Beet Packing. 

On examination, this is a healthy, well-built, 
well-nourished young man in no acute distress .•.. 

Mr. Kennebeck haa an 
down at Radiology, P.C. 
your information. 'I'his 
entirely normal. 

upper G.I. series today 
I have enclosed a copy for 

x-ray ot his stomach was 

Mr. Kennebeck has, indeea, suffered injury on 
the Job. He, however, has returped to normal 
err,ployment. He says he also is playing sports and 
bowling, and does not teel restricted in any of his 
activities. He does admit that he is basically a 
healthy fellow. I do not feel he has suffered any 
pern,anent disability from this inJury. His symptoms, 
ot which he ooes complain, are at least terr,porally 
relatea, but I cannot associate them with the 
incident themselves. I would expect him to continue 
on a fully recoverea course without any resulting 
disability from this incident. 

(Jt. Ex. 5) 

, APPLICABLE LAI-. - • 

Permanent partial disabilities are classitiea as either 
s cheaulea or unscheduled. A specific scheduled disability is 
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eva luated by the tunctional method; the industrial method is 
used to evaluate an unscheduled disability. Martin v. Skelly 
O i 1 Co. , 2 5 2 I ow a 12 8 , 13 3 , l O 6 N • W . 2 d 9 5 , 9 8 ( l 9 6 0 ) ; G raves 
v. Eagle Iron Works, 331 N.w.2d 116 (Iowa 1983); Simbro v. 
DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983). 

If claimant has an impairment to the body as a whole, an 
inaustrial disability has been sustained. Industrial aisability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
5 9 3 , 2 5 8 N • W • 8 9 9 , 9 0 2 ( l 9 3 5 ) as f o 11 ow s : " I t i s the r et o r e 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'tunctioriai aisabili ty' to be cornputed in the terms of 
percentages of the total physical and mental ability of a normal 
man. " 

The opi nion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963) 
citea witn approval a decision of the industrial commissioner 
for tne following proposition: 

Disability*** as defined by the Compensation Act 
means inaustrial disability, although functional 
aisability is an element to be considered ••• In 
determi ning inaustrial disability, consideration 
may be given to the injured employee's age, education, 
qualitications, experience ana his inability, 
because of the injury, to engage in employment for 
which he is titted. * * * * 

Functiona l disability is an element to be considered in 
determin ing industrial disability which is the reduction of 
~arning capacity, but consideration must also be given to the 
in~urea employee 's age, education, qualifications, experience 
anct inability to engage in employment for which he is fitted. 
Olson v. Gooayear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1
1
9b3). Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 

( 901). 

A tinding of impairment to the body as a whole found by a 
me~ical evaiuator does not equate to inaustrial disability. 
Th is is so as impairment and aisability are not synonymous. 
Dhegree ot industrial aisability can in tact be much different 
tan the degree of impairment because in the first instance 
reterence is to loss of earning capacity and in the later to 
~nato~i cal or functional abnormaiity or loss. Although loss of 

~nct1on is to be cons1derea ana disability can rarely be found 
Without it, it is not so that a degree of industrial disability 
~ us .E-- r ~ 1' or t ion a 11 y r e l.,a tea to a deg r e e of i rr, p a i rm e n t of bod i 1 y 

nction. 

Factors to be consiaereo in determining industrial disability 

• 

I 

I 
I . 
• 

l 
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include the employee's medical condition prior to the inJury, 
immediately after the inJury, and presently; the situs of the 
injury , its severity and the length of healing period; the work 
exper ience ot the employee prior to the inJury, after the inJury 

. ana potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; age; education; motivation; functional 
impairment as a result of the inJury; and inability because of 
the inJury to engage in employment for which the employee is 
fitted . Loss of earnings caused by a job transfer for reasons 
r.elatea to the injury is also relevant. These are matters which 
the tinder of fact consiaers collectively in arriving at the 
determina tion of the degree of incustrial disability. 

There are no weighting guidelines that indicate how each of 
the factors are to be considered. There are no guidelines which 
g1v~, tor example, age a weighted value of ten percent of the 

, t~tal value, education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty percent, etc. 
Neither does a rating of functional impairment directly correlate 
to a ctegree ot industrial aisability to the body as a whole. In 
o~her woras, there are no formulae which can be applied and then 
aadea up to aetermine the degree of industrial disability. It 
~herefore becomes necessary for the deputy or commissioner to 
araw u~on prior experience, general and specialized knowledge to 
make the finding with regard to degree of industrial disability. 
~e Pete rson v. Truck Haven Cafe, Inc., (Afpeal Decision, 
Feocuary 28, 1985); Christensen v. Hagen, Inc., (Appeal Decision, 
Maren 2b, 1985). 

Industrial disability relates to a reduction in earning 
capacity rather than a change in actual earnings. Michael v. 
Harrison County, 34 Biennial Report, Iowa Industrial Commissio11er 
Report 216, 220 (Appeal Decision, 1979) 

ANALYSIS 

The question on appeal is the extent ot claimant's disability. 
The nonmeaical evidence consists of claimant's assertion that 

:Subsequent to his inJury of Afril 25, 1984, he is unable to 
:Perform the duties of his job as a "gutter." Claimant is still 

employee by defenaant in a ditferent capacity, but at a lower 
hourly rate of compensation than the gutter's job he was performing 
Prior to his injury • 

.. · Claimant was unable to perform a more strenuous job which 
Pala more money. However, claimant ind1catea that he was unable 
to Perform the splitter's job because of resulting pain in his 
arms ana snoulaers. Claimant did not relate his inabili~y to 
herto ~m the splitter's job to his stomach inJury, and indicated 

e quit this JOO because it was too mucl1 work. 

.: 

• 
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The meaical eviaence presented is contradictory. Dr. Sidney 
I 

st.a tes that claimant aoes not suffer any "perrnanent aisability." 
or. Johannsen makes reference to the AMA Guides to the Evaluation 
ot Pe rrr1anent In1pairrr.ent and then concluaes that claintant does 
not suffer a "permanent aisability." 

Dr~ From attributed claimant's condition to irritable bowel 
sy ndrome, gastritis or duodenitis resulting from the spillage of 
s t or11ach contents into the peritoneal cavity. Dr. From has 
ass igned claimant a permanent partial impairment rating of 5 to 
10 i:;e rcent. 

Dr. Johannsen is claimant's treating physician. Dr. Johannsen 
obse rvea claimant on more occasions than dia Dr. From, and Dr. 
Johannsen observed claimant over a longer period of time. Dr. 
Johannsen observed claimant closer in time to his injury 
than aid Dr. From ana Dr. Johannsen performed the surgery to 
r~pai r claimant's stomach inJury. Or. Johannsen consulted the 

, AMA Guides to the Evaluation of Permanent Impairment in forming 
his opinion. Dr. Sydney's opinion, which was in part based on 
an x-ray of claimant's stomach, corroborates the opinion of Dr. 
Jonannsen. Thus, the opinions of Dr. Sydney and Dr. Johannsen 
will be given the greater weight. Claimant has failed to prove 
he su t terea any perrnanen t irnpai rme n t as a result of his injury 
ot Ap ril 25, 1984. 

F'INDINGS OF FACT 

l . Claimant is 24 years old. 

2. Claimant is a high school graduate with no aaditional 
formal eaucation. 

3 . Claimant worked on a farm and on manual labor jobs prior 
t o starting work with Iowa Beef Processors in October 1983. 

, 

4. On A~ril 25, 1984, claimant cut himself with a knife 
blade while working for Iowa Beef Processors. 

5 . Claimant is currenLly employed at Iowa Beef Processors. 

6. Claimant's stipulated rate of weekly compensation is 
$15:S . S4. 

7. Claimant was off work from April 25, 1984 until June 4, 
19~4 as Q result of his injury of April 25, 1984. 

8 . Claimant has not suffer e d any permanent phys ical im
Palr rrie n t as a r e sult of his inJury or April 25, 19 8 4 . 

., - • 

1 
9. Claimant's inability to perform the job duties of a 

s~ l t t e r are not reiatea to his stomach injury of Apr i l 25, 19 8 4. 

I 
• 

l 
r 

I 
l 

I 

I 
I 
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10. Claimant's back problems are not related to his stomach 
nJu ry of April 25, 1984. 

CUNCLUSION OF LAW 

Claimant has not suffered any permanent physical impairment 
s a result ot his injury of April 25, 1984. 

WHEREFORE, the decision of the deputy is reversed. 

ORDER 

THEREFORE, it is ordered: 

That aefenaant is to pay unto claimant temporary total 
1isability benefits from April 25, . 1984 until June 4, 1984 at 
;he r ate ot one hundred fifty-three and 94/100 dollars ($153.94) 

·,er week. 

That detenaant is to be given creait for benefits previously 
Jaid . 

That defendant is to pay the costs of this action including 
:he co st of the transcription ot the hearing proceeding. 

S i gnea and tiled this 'lq't,iC. oay of June, 1988. 

Cop i es To: 

Mr . Ro bert E. ~lcKinney 
Attor ney at Law 
4BU Sixth Street 

. P.O . Box 2lJ9 
Waukee, Iowa 50263-0209 

fl r. E. S. Bikakis 
~t torney at Law 
jqU Insurance tXchange Bldg. 
Sioux City, Iowa 51101 
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BEFORE THE IOWA INDUSTRIAL COMMI SSI ONER 

FRED KI SCHER, • • 
• • 

Cl a imant, • • 
• File No • 765484 • 

vs. • • 
• A R B I T R A T I 0 N • 

i,I LSON FOODS, • • 
• D E C I s I 0 N • 

Emp l oy er, • • 
Se lf-Insured • • 
Defenaant. • • 

1803.1 
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Allo t the ev1aence indicated the injury was to the body as 
a wnole a nd no eviaence indicated it wa s limited to the scheduled 
member o ther than the impairn1ent rating wer e expressed in terms 
ot the upper extremity. 

1402.40 ; 1804 

Cla ima nt awaraed 15 percent perman e nt partial d isability for 
left shoulder injury. Impairment ratings were six percent, nine 
percent , a na three percent. Various doct o rs recommended claimant 
tina ne w work, do no heavy lifting, do no r e petitive work and 
not work a bove shoulder level. 

! 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER F I L E D 
FRED KISCHER, 

Claimant, 

vs. 

\i !LSON FOODS, 

Employer, 
Selt-Insured 
Detendant. 

• • 
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• • 
• • 
• • 
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• • 
• • 
• • 
• • 

INTRODUCTION 

JUN 21988 

IOWA INDUSTRIAL COMMISSIONER 
File No. 765484 

A R B I T R A T I O N 

DECISION 

This is a proceeaing in arbitration brought by Fred Kischer, 
cla imant, against l,ilson Foods Corporation, employer, and 
sel t-insurea aetendant tor benefits as a result of an injury 
tha t occurred on May 17, 1984. A hearing was held in Storm 
Lake , I owa on March 30, 1988 and the case was fully submitted at 
the c lose of the hearing. The record consists of the testimony 
of Fr e e Kischer (claimant), claimant's exhibits l through 13 and 
defendant's exhibits A & B. Defendant's attorney submitted an 
exce llent brief. Claimant's attorney did not submit a brief. 

STIPULATIONS 

Th e parties stipulated to the following matters: 

That an employer-employee relationship existed between 
employer and claimant at the time at the injury; 

That claimant sustained an injury on May 17, 1984 which 
arose out of and in the course of ernployment with employer; · 

That temporary disability benefits have been paid and that 
tempor a ry oisability is not an issue in this case at this tirr,e; 

That the injury is the cause of some permanent disability; 

That the commencement 
bene fits in the event of 
bene tits; is February 26, 

date for 
-an awara 

1985; 

permanent partial disability 
of permanent partial disability 

That the rate or compensation, in the event of an awara, is 
~23J .10 ~er week; 

That all requested medical benefits have been or will be 

I 
I 

' I 
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paia by defendant; 

That defendant makes no claim for credit for benefits paid 
unae r an employee nonoccupational group health plan prior to 
hea ring; 

That defendant is entitled to a credit for 15 weeks of 
perma nent partial disability benefits paid at the rate of 
$230 . 00 per week prior to hearing beginning on November 21, 
1985 ; and 

Tha t there are no bifurcated claims. 

ISSUES 

Th e parties presented the following issues for determination 
at the time of the hearing: 

Whe ther claimant is entitled to permanent partial disability 
benefits , and if so, the nature and extent of benefits t o which 
he is e ntitled, including whether claimant is entitled to 
schedu l ed member benefits or industrial disability benefits for 
an inJury to the body as a whole; ana 

The i s sue of whether claimant is an odd-lot employee as shown 
on the hea ring assignment order was withdrawn by claimant on the 
record a t the time of the hearing. 

SUMMARY OF THE EVIDENCE 

All o f the evidence was examined and considered. The 
following is a summary ot the pertinent eviaence: 

Claimant testified that he was born on July 15, 1953. He 
was 30 yea rs old at the time of the injury and 34 years old at 
the time. of the hearing. He graduated from high school in 1971 
with ave r a ge to below average grades in the lower part of his 
class. He did poor in science but did well in mathematics. · He 
mixea mi nk feed on a fur farm for five years from 1971 to 1975. 
~e s t arted to work for employer in February of 1975 at Cherokee 
ana has be en there ever since except for the period of time from 
approximately May of 1985 to May of 1986. He has worked on both 
beef ki ll ana hog kill. He has performed most of the jobs on 
the kil l floor. Only five other employees have more s e ni o rity 
than cla imant. Claimant testified that he has suffered a few 
episoaes o f tenaonitis and several cuts but none of t h e se 
lnJuries has resulted in a severe disabling injury. 

R On May 17, 1984 claimant was working with regular tr i mmings. 
_egula r trimmings are pieces of fat with a small amount o f meat 
~n_the m. He was instructed to make up 80 p o und box e s of r e gul a r 

tlrr®ing s. He prepared three and o ne-half p a ll e ts o f bo xes of 

JUU8~0 
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regular trimmings with 30 boxes per pallet. The next day he was 
tola that employer wanted 75 pound boxes instead of 80 pound 
boxes. The meat had frozen in the meantime. So, claimant drove 
a l ong rod or bar down into the corner of the boxes and chipped 
out and removed five pounds per box. Then, he reweighed the 
boxes to ensure that they weighed 75 pounds. Claimant testified 
tha t he is left handed and that he did this chipping of the 

_J0US~1 

f r ozen regular trimmings with his dominant left arm. He experienced 
pain that same night while at work in his left shoulder. It was 
wo r s e the following day and grew progressively worse for the 
ne xt few days (Exhibit 1). 

Claimant reported this injury to Mary Kitterman, plant 
nur.se , on May 21, 1984 • . Kitterman sent claimant to see Mark 
Peter son, a physician's ass•istant at the Cherokee Clinic on May 
21 , 1 984 (Ex. 2). Claimant testified and the form 2a verifies 

· that claimant lost about ten days work from May 18, 1984 to May 
28 , 1 984 (Ex. 1, page 2). 

On July 17, 1984, claimant complained again of a strained 
musc l e in his left shoulder and was sent to see the company 
phys ician, Keith O. Garner, M.D. (Ex. 5). Claimant testified 
that he saw Dr. Garner many times in May, June and July of 1984. 
He sa id that he was treated with Motrin, Icy Hot and physical 
ther~py. Icy Hot was the only thing that helped by temporarily 
sooth ing the pain in his left shoulaer. 

Cl a imant demonstrated at the hearing by gestures that the 
pain i s in the top of his shoulder where it joins the neck. 
From there it shoots down into his chest, down into his back and 
up int o his head. 

Dr. Garner referred claimant to D. G. Paulsrud, M.D., an 
orthopedic surgeon in Sioux City, who first saw claimant . on 
September 20, 1984 for pain in the periscapular area up into the 
trapez ius area and out into the subaeltoid region. Dr. Paulsrud 
said t hat claimant had a full range of motion but also described 
some crepitation in the subdeltoid area. X-rays were normal. 
Dr. Pau lsrud diagnosed rotator cuff tendonitis (Ex. 7, p. 2). 

On June 25, 1985, Dr. Paulsrud saw claimant again for the 
~ame continuing complaints, diagnosed rotator cuff tendonitis 
aga in ana concluded that claimant is unsuited for heavy, repetitive 
work using that arm (Ex. 7, p. 1). On November 26, 1985, Dr. 
Paulsrua noted catching and aching in the shoulder with motion. 
~e recommended claimant get retrained for some activity that 
aoe s no t require heavy, repetitive use of this shoulder (Ex. 7, 
~- 3 ). On December I2, 1985, Dr. Paulsrud reported that on 

ovember 26, 1985 claimant had a full range of motion, some 
c r epitation in his rotator cuff, reflexes were equal and active , 
n~ s ignificant muscle atrophy, x-rays were normal and the do c t o r 
ciagnosed chronic rotator cuff tendonitis. He stated that 

, 
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:la imant had a ten percent permanent partial impairment in his 
Lett upper extremity (Ex. 7, p. 4). He charged $35.00 for this 
:eport (Ex. 7, p. 5). Dr. Paulsrud reported one more time on 

•\pri l 29, 1987 at which time he stated: 

As you are aware, Frederick Kischer was seen in 
the office again on February 3, 1987. He returned 
a gain for problems with recurring pain in his left 
shoulder. He reported that he had been hired and 
fired by Wilson Foods two times since he was here 
last, due mainly to problems involved with his 
shoulder. The man does have chronic rotator cuff 
t endonitis. I believe he is in the wrong kind of 
wo rk. It is occupational . in orig in. His permanent 
pa rtial impairment remains the same. 

(Ex. 7 , p. 6) 

Cl aimant testified that Dr. Garner also sent him to see 
Jscar M. Jardon, M.D., at the University of Nebraska Medical 
:ente r, Department of Orthopedic Surgery in Omaha. Dr. Jardon 
nade reports on January 5, 1985 and January 30, 1985. Dr. 
Jardon suspected shoulder impingement syndrome (Ex. 6, p. 1). 
~n ar thr ogram was normal, but Dr. Jardon added that he was 
1nable to get die into the subachromial bursa. An injection of 
tne bu rsa gave relief for two days. He diagnosed chronic 
Jursit i s of the subachromial and recommended conservative, 
:oncentrated physical therapy and nonsteroid anti-inflammatory 
nedications. He said that claimant could try to work but he 
:ecorr,me nded against a lot of activity overhead and heavy lifting. 
Jr. Jardon did not award an impairment rating (Ex. 6, p. 2). 

Cl a imant said that he saw Tim K. Daniels, M.D., on June 16, 
L986 o n his own to see if there was anything else that he could 
lo abou t his shoulder. He said that he got this name from Dr. 
' ,arner. ·er. Daniels recommended to claimant that he rest the 
Lett shoulaer to reduce the pain and inflammation (Ex. 11). 

Claimant's attorney sent him to see A. J. Wolbrink, M.D., at 
the Park Clinic in Mason City on June 25, 1986. He described 
:lai mant's symptoms as pain in the shoulder, supraclavicular 
irea , pe ctoral region, deltoid region, trapezius and neck. He 
idaed that symptoms increased with work activities. He reported 
,o Pa r es thesias or neurologic deficit. X-rays of the cervical 
' . 
,p i ne and left shoulder were normal. Claimant had a nearly 
,orrr,al range of motion. Dr. Wolbrink concluded as f ol l ows: 

It is my opinion that Mr. Kischer has tendinitis 
[sicJ ot the rotator cutt ot the left shoulder and 
possible tear of the meniscus of the AC joint with 
some degeneration of that Joint. He has some 
symptoms to the neck, but do not see evidence of 

i 
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significant injury or arthrosis of the ceryical 
spine. 

It would be my opinion that the rotator cuff 
problems and the tear of the meniscus in the AC 
Joint probably are related to his work situation. 
This may well have started from the incident which 
he describes and has been a bit progressive with 
time, continued use, as well as some degeneration 
since then. 

It is my opinion that, at the present time, Mr. 
Kischer has a permanent impairment of 15% of the 
left upper extremity due to his problems with this 
shoulder. I should note that Mr. Kischer is left 
handed. 

~Ex . 8 , p. .1) 

In a final paragraph Dr. Wolbrink added: "t-lr. Kischer will 
~! way s have some difficulty with this shoulder. He should avoid 
~o rk above shoulder level. Also, repetitive pulling or pushing 
ict i vities with the left arm will cause increased symptoms.'' (Ex. 
3. p.4). 

Dr. wolbrink charged $93.00 for this examinatio n (Ex. 8, p. 1 ) . 

Dr. Wolbrink gave a deposition on September 11, 1986. He 
jaia that claimant reported that he lost a lot of work due to 
-he s houlder injury and that he was also off work for one year 
jue t o a labor aispute, but he was working at the time of his 
~xamination (Ex. 10, pp. 2-4). He gave claimant a c opy of the 
ihou laer owner's manual (Clmt. ex. 10, deposition ex. 1). 

Dr. Wolbrink stated that claimant sustained a 15 percent 
;e rmanent functional impairment of the left upper extremity 
1hich he said converts to nine percent of the whole man according 
-
0 the Guides to the Evaluation of Permanent Impairment published 

,)y the American Meaical Association (.E.x. 10, p. 13). Dr. 
IOlbrink said that he relied only on the history that he took 

I ~r 0 ~1 claimant. He did not have any other history or r e cord~ to 
1 ev iew (Ex. 10, p.p. 18 & 19). He felt claimant should avoid 
'O rk above shoulder level and repetitive pulling and pushing 
~it~ the left arm (Ex. 10, p. 24). Other than those restrictions 
-la1mant is fully capable of working (Ex. 10, p. 26) • 

. Claimant was next referred to Scott B. Neff, D.O., by Dr. 
,a rner. Claimant saw both Dr. Neff and Thomas w. Bower, a 
>hy ~ical therapy consultant, on November 6, 1986. Bower reported 
·
0 Neff that he notea a popping on move ment of the l e ft shoulder 

-n~ aetinite subluxation ot the clavicle (Ex. 9. pp. 1 & 2). Dr. 
e t t founa tnat c~aimant haa a full r a nge of motion of both 

• 
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shoulders. He found no evidence of left shoulder instability or 
subachromial impingement (Ex. 9, p. 4). He said that the other 
docto rs had missed the proper diagnosis. Dr. Neff stated that 
he believea that claimant had a sternoclavicular joint disease 
next to the breastbone and that is where the clicking and 
popp ing occurs (Ex. 9, pp. 4 & 5). Dr. Neff recommended against 
surgery (Ex. 9, pp. 5 & 7). A bone scan and x-rays were essentially 
normal (Ex. 9, p. 3). Dr. Neff assessed that claimant had 
sustained a five percent permanent functional impairment based 
on muscle soreness and aecreased motion (Ex. 9, p. 7). Bower 
took body measurements for claimant's permanent functional 
impairment rating that was awarded by Dr. Neff. Bower verified 
to claimant's counsel that Dr. Neff was not present at the time 
these tests were performea (Ex. 9, pp. 7 & 8). 

Claimant admitted that he did not take all of the physical 
· therapy that was offered to him. He explained that it went on 

for quite a long time and that it really did not help him a lot. 
Somet imes he was sick when his appointments were scheduled. 
Many appointments were scheduled in the mornings and he was not 

' 

able to attend atter working all night. Claimant also stated 
tha t he did not have an Iowa driver's license and that it was 
not always possible to find someone to drive him for the therapy 
treatments. Claimant admitted that he did not ask the employer 
tor transportation to the physical therapy treatments. 

Claimant denied that he told Dr. Garner that he had a 
part-t ime job on February 25, 1985 as reflected in Dr. Garner's 
no tes (Ex. 2, p. 4). Claimant testified that the year he was 
off work , from approximately May of 1985 to May of 1986, was not 
6ue to his shoulder. He added that he did no work of any kind 
auring that year until approximately two or three weeks before 
he returned to work for employer on May 5, 1986. At that time, 
he triea to see if he could be a bartender serving drinks. 
Then, he got his old job back with employer at the plant and he 
returnea· to work there. Claimant said that he was fired for 
missing work due to his shoulder from July of 1986 until October 
ot 1986. Defendant's exhibit B shows that claimant's termiriation 
on July 8, 1986 was a result of four unexcused absences within a 
twelv~ month period. 

Claimant explained that approximately 80 percent of the 
;bsen~es for sickness on his employee work record (Ex. A) were 

or his shoulder but he may not have explained that as the 
reason because he got tired once for missing work due to his 
shoulder. He added that sometimes he was just sick (Def. ex. A, 
Pp . 1-3). Another employee record, the nonwork-related medical 
~: rvice re~ord, shows that claimant received first aid for h~s 

0 
tt shoulaer approximately 11 times between May 21, 1986 ana 

ctober 28, 1987 (Ex. 13). 

Cla imant testitiea that he was now performing the floor boy 
• 

t 
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Jo b. This job requires him to keep the floor clear of fat, skin 
a nd other debris. He cleans up the floor and dumps the aebris 
down the hatcher hole. This job involves pushing a two wheel 
c art that weighs approximately 300 to 350 pounds when empty. It 
we ighs approximately 900 to 1100 pounds when full. It causes 
h im pain to operate the cart but he can shift some of the work 
t o his right arm and shoulder. ,It does not take much effort to 
get it rolling and if it is balanced okay it doesn't take much 
e ffort to make it go. Sometimes it spills and he has to refill 
it . Sometimes if it starts to spill, he can stop it if he 
c atches it soon enough. Other times if it starts to spill, 
there is nothing he can do to stop it. Sometimes he cannot stop 
it because of the weakness in his left shoulder. 

Claimant testified that the floor boy job is one of the best 
jobs that he could have now for his current shoulder condition. 

·Even if it is heavy, it is not repetitive. However he has been 
on the line a few times since May of 1984. The last time, was 
in the spring ot 1987 as a pace boner (Ex. A, p. 5). 

Claimant said that he is more uncomfortable doing knife work 
now than in the past. He said that he saw Dennis Nitz, M.D., a 
neu rologist, who diagnosed mild early carpal tunnel of the right 
hana as a result of a median nerve conduction stuay done on 
Ap ril 1, 1987 (Ex. 12). He stated that this is another reason 
why he is trying to avoia repetitive movements. Dr. Garner 
re ferred claimant to Dr. Nitz for these right arm complaints. 

Claimant explainea that certain Jobs pay bracket amounts in 
aadition to the base pay scale. A bracket is worth five cents 
per hour more. An eight bracket job would then pay 40 cents per 
hour more. Pace boning was an eight bracket job. Claimant 
t es titiea that the floor boy job paid brackets also, however, 
they are not shown on the plant employee service record (Ex. A, 
P , 5) • Claimant conceaed that ntost of his work for employer was 
ze co bracket work. This is verified by defendant's exhibit A, 
pag e 5. 

Claimant said that he could work on the line but he does not 
w~nt to, partly because of his left shoulder, partly because of 
hl s mild early right hand carpal tunnel syndrome, and partly 
because he doesn't feel like he needs to work that hard with all 
~ f his seniority. He repeated that the floor boy job is the 

est Job for him now on account of his shoulder. It is easier 
wo rk and it is easier on the boay. 

Claimant testifiea that he has not pur~ued any tormal 
eaucation or training since high school. 

Claimant admittea that he dia not accept the injection that 
was offered to him by Dr. Wolbrink because Dr. Wolbrink was only 
. co evaiuate him. Claimant denied that Dr. Neff offered to 
, 
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injec t his shoulder. 
time 1n the future. 
phys ician. Claimant 

•from Dr. Jardon. 

Dr. Neff only recommended a shot at some 
Furthermore, Dr. Neff also· was an evaluating 
recalled that he did receive an injection 

Claimant acknowledged that only five other employees were 
senio r to him in the plant. This meant that there are many jobs 
that he could bid into, including utility man. He granted that 
he migh t own a Job on pace boning but he was not aware of it. 
He agreed that most of the line jobs can now be done right in 
front ot you. He dia not believe that he could do the shanking 
job now due to his left shoulder. Claimant concluded by saying 
that he works in pain now Just about all of the time. 

APPLICABLE LAW AND ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of May 17, 1984 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fische r, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
is insufticient; a probability is necessary. Burt v. John 
Deere waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The ques tion of causal connection is essentially within the 
domain ot expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

however, expert medical evidence must be considered with all 
other ev idence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.w.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Ia. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
;XPert and other surrounding circumstances. Bodish, 257 Iowa 
~16 , 133 N.w.2d 867. See also Musselman v. Central Telephone Co., 

. 2 bl 1 ow a 3 5 2 , 15 4 N • w • 2 d 12 8 ( 19 6 7 ) • 

The right of a worker to receive compensation for injuries 
sustainea which arose out of and in the course of employment is 
.statuto ry. The statute conferring this right can also fix the 
~mount of compensation to be paid for different specific injuries, 
~na the employee is not entitled to compensation except as 
[)fO . 

268
Viaed by the statute. Soukup v. Shores Co., 222 Iowa 272, 

N • \v • 5 9 8 ( l 9 3 6 ) • 

. h Permanent partial disabilities are classified as either 
sc eaulea or unscheaulea. A specific scheaulea disability is 
~Valuated by the functional method; the industrial method is 

sea to evaluate an unschedulea disability. Martin v. Skelly 

,. 

C 

I 

t 
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) i l Co. , 2 5 2 I ow a 12 8 , 13 3 , l O 6 N. W. 2 d 9 5 , 9 8 ( ~ 9 6 0) ; Graves v. 
:ag1e lron Works, 331 N.w.2d 116 (Iowa 1983); Simbro v. OeLong's 
;portswear, 332 N. W. 2d 886, 887 ( Iowa 1983). 

If a claimant contenas he has industrial disability he has 
.he burden of proving his injury results in an ailment extending 
)eyona the scheauled loss. Kellogg v. Shute and Lewis Coal Co., 
. 5 6 I ow a 12 5 7 , 13 0 N • w • 2 d 6 6 7 ( 19 6 4 ) . 

If claimant has an impairment to the body as a whole, an 
naustrial disability has been sustainea. Industrial disability 
·as defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
93 , 258 N.W. 899, 902 (1935) as follows: "It is therefore 
•lain that the legislature intended the term 'disability' to 
Lean 'industrial disability' or loss of earning capacity and not 

· mere 'functional disability' to be computed in the terms of 
·•er centages of the total physical and mental ability of a normal 
la n. 11 

Functional impairment is an element to be considered in 
.ete rmining industrial disability which is the reduction of 
a rning capacity, but consideration must also be given to the 
nJ urea employee's age, education, qualifications, experience 
na inability to engage in employment for which he is fitted. 
ison v. Gooayear Service Stores, 255 Iowa 1112, 1121, 125 N.w.2d 
51 , 257 (1~63). 

Claimant has sustained an injury to the body as a whole. 
'he r e'tore, he is entitled to industrial disability benefits. 
l a imant described that his pain is in the trapezius area where 
15 l e ft shoulcier meets his neck. From there, it radiates down 
he front of his bocty to the pectoral area, runs down his back 
n the trapezius area and it migrates up into his head. All of 
.hese areas are in the body as a whole. The first report of 
nJ ury describes a left shoulder inJury. 

Ma rk Peterson, the physician's assistant, treated claimant's 
e tt Shoulaer (Ex. 2, p. 1). Dr. Garner treated claimant's left 

·houlder (Ex. 2, pp. 2-7). Dr. Paulsrud said that claimant's 
. rob~em was in the periscapular, trapezius and subdeltoid areas. 
e a1a9nosed rotator cuff tendonitis (Ex. 7, pp. 1-6). Dr. 
a rdon diagnosed shoulder impingment synarome and chronic 
ubachromial bursitis (Ex. 6, pp. l& 2). Dr. Wolbrink described 
he condition as affecting the snoulder, suprascapular, pectoral, 
el~oia, trapezius and neck. He diagnosed left rotator cuff 
;naonit1s ana a possible tear of the acromioclavic ula r joint 

• 

hx . 8, pp. 1-3). Mr. Bower referred to popping on movement of 
.e lett shoulder ana ' subluxation of the clavicle. Dr. Neff 
isagreed with the other doctors and diagnosed sternoclavicular 
~int disease next to the breastbone (Ex. 9 pp. 1-5). All . of 

e above described body parts are areas of the torso considered 
0 be parts of the boay as a whole. Lauhoff Grain v. McIntosh 

t 
f 
• 
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395 N.W.2d 834 (Iowa 1986); Alm v. Morris Barrick Cattle Co., 
240 Iowa 1174, 38 N.W.2d 161 (1949); Nazarenus v. Oscar Mayer 
Co ., II Iowa Inoustrial Commissioner Report 281 (1982); Godwin v. 
Hick lin GM Power, II Iowa Industrial Commissioner Report 170 
(1981). None of the doctors mentioned the arm except to measure 
the amount of permanent functional impairment in the shoulder, 
ches t, back and neck. Therefore, it is determined that claimant 
has sustained an injury to the body as a whole. 

Claimant was 30 years old at the time of the injury and 34 
years old at the time of the hearing. Claimant is young enough 
to be retrained and learn new skills. The teas ibili ty of 
retraining is one consideration in a determination of industrial 
disabi lity. Conrad v. Marquette School, Inc., IV Iowa Industrial 
Commiss ioner Report 74, 78 ( 1984). At age 30-34, claimant is 
~elatively young. His loss of future earnings from employment 
ctue to his disability is not as severe as it woula be in the 
case of an older individual. Walton v. B & H Tank Corporation, 
I I I ow a Indus tr i a 1 Co mm is s ion er Rep or t 4 2 6 ( 19 81 ) . 

Ciaimant has the advantage of a high school education. He 
has lea rned various jobs over the years while working for 
employer (Ex. A, pp. 4 & 5). Claimant is senior to all but five 
other e mployees in the plant. Therefore, under the bidding 
systerr1, claimant has a wide range of choice of jobs at the plant. 
The large number of different jobs that claimant has been able 
to perfo rrn at the plant is evidence of his adapabili ty, but most 
Oi these skills are not transferable outside of the meat packing 
lnaustry . Claimant testified that he was in the ideal job for 
him now as a floor boy. 

b _Sin~e the inJury, claimant has been able to perform the ham 
~ning Job that paid eight brackets or 40 cents per hour more 

~ an the base pay. He has chosen not to do repetitive W(?rk. 
h ecause of advancing tendoni tis and because with his senior 1. ty 
b~_can ea·rn good money with the least arr,ount of a~use to hi~ . 

0 
ay. Although claimant has not had permanent weight restrictions 

br limita tions manoatorily imposed on him, he has nevertheless, 
~en adv ised by physicians that he will continue to have trouble 

tl ~e aoes repetitive or heavy work. Claimant has suffered 
encto · t · · d po ni ~s a_number of times. He now has crepitus, catching an cf~1 ng in his left shoulder. Dr. Paulsrud recommended that 

he~imant be retrained for some activity that does not require 
h a.vy use of tne shoulder (Ex. 7, p. 3). Dr. Pauisrua said that 
D~.b~:ie ves claimant is in the wrong kind of work (Ex. 7, p. 6) • 
litt. araon recorr1mended against activity overhead and heavy 
enr.

1
lng (Ex. 6, p. 2). Both of these doctors were selected by 

'i:- oye r. ., 

with0~: Wolbrink said claimant will always have some difficulty 
lie st 15

. shoulaer. He should avoia work above shoulder level. 
atea that repetitive pulling and pushing with the left arm 

. 

I 
i 
! 
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wil l cause increased symptoms (Ex. 8, p. 4). Ptlysical therapist 
Bower found popping on movement of the left shoulder and subluxation 
ot the clavicle ( Ex. 9, pp. 1 & 2). Dr. Neff found claimant had 
ste rnoclavicular joint disease next to the breastbone (Ex. 9, pp. 
7 & 8) • 

As for permanent functional impairment ratings, Dr. Paulsrud 
founa ten percent ot the left upper extremity. This converts to 
six percent ot the body as a whole. Dr. Jardon did not assess a 
rat ing. Dr. Garner did not assess a rating. Dr. Wolbrink found 
that claimant's permanent functional impairment rating was 15 
percent of the left upper extremity which he stated converts to 
nine percent of the body as a whole. Dr. Neff made an evaluation 
of a tive percent permanent functiqnal impairment rating of the 
left uppe r extremity based ·upon · measurements performed by Mr. 
Bower . Dr. Neff's rating co~verts to three percent of the body 
as a whole. 

Indus trial disability, or loss of earning capacity, in a 
workers' compensation case is quite similar to impairment of 
earning capacity, which is an element of damages in a tort case. 
Impair ment of physical capacity creates an inference of lessened 
~arning capacity. The basic element to be determined, however, 
1s the reduction in value of the general earning capacity of the 
person rather than the actual loss of wages or earnings in a 
specif ic occupation. Holmquist v. Volkswagen of America, Inc., 
261 N.W.2d 516 (Iowa appeals 1977) 100 A.L.R. 3rd 143; 2 Larson, 
sections 57.21 and 57.31. 

b Alchough claimant dia pace boning a short time ago at eight 
h ~ackets , he has opted to be floor boy to save wear and tear on 

15 al ready aebilitatea body. Claimant testitied that he did 
not. think he could do it again now. By making the choice to 
~VO la repetitive work claimant has partially followed the 
Tecommendation of the doctors to find a different kind of work. 
fJ~ ~on1p1e·tely follow the recommendation of the doctors woula 
tho_ably re~u~re claimant to undergo some retraining or on-
no~ Job ~raining in a new line of work which is not heavy, a·oes 
Po require repetitive use of the arms, and no overhead work. 
ots~ib~~ he can fine such work with err1ployer but the probability 

1na1ng such work is limited. 

h. In one case it was aeter1nined that when claimant returned to 
.ls forme r employment without loss of earnings that there was no 
tnous t . 1 Inau ria disability. t-'1ason v. Armour-Dial, Inc., I Iov,a 
timestrial Commissioner Report 227, 229 (1981). At the same 
empl~ ~her~. is no 100,, percent assurance or guarantee that this 
clai~ r w11~ be able to provide remunerative employment for 
Rohrbant until such time as he is eligible for retirement. 
Re'po r~rg v. Griffin Pipe Proaucts Co., I Iowa Inaustrial Commisioner 

20 2 (Appeal Decision 1981). 

t 
I 
I 
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Therefore, based upon the foregoing factors and allot the 
factors that go into determining loss of earning capacity and 
industrial disability [Ver Steegh v. Rolscreen, IV Iowa Industrial 
Commissioner Report, 377, 381 (1984)], it is determined that 
cla imant has sustainea a 15 percent industrial disability to the 
boay as a whole. 

Claimant submitted an itemized list of costs with the 
prehearing report. The following costs from that list are 
allowed. 

Court reporter charge for $ 92.91 
deposition of Dr. A.J. Wolbrink 

Professional charge of Dr. A.J. 
Wolbrink for deposition 

150 .00 

Medical report from Dr. A.J. Wolbrink 

Meaical report of Dr. D. G. Paulsrud 

27.00 

35.00 

TOTAL $304.91 

Only two medical reports can be allowed pursuant to Division 
ot Inaus trial Services Rule 343-4.33( 6). '.['herefore, the meaical 
report ot Dr. Paulsrud in the amount of $15 .00 cannot be allowed 
because two other medical reports for higher amounts are included 
in the itemization above. 

WHEREFORE, based 
finaings ot fact are 

That claimant's 
back; • 

FINDINGS OF FACT 

upon the evidence presented the following 
made: 

injury is to his shoulder, neck, chest and 

. That claimant is age 34, has a high school education and no 
aoaitionai tormal eaucation or training; 

That claimant is aaaptable but has few, in any, transferable Skills· 
' 

That claimant is young enough to be retrained and to learn 0ther kinds ot work; 

un That two company physicians recommended that claimant 
reapergo. retraining to learn to do work that is not heavy or etitive• 

' 
l'n at the various Per ma . nent functional 

medical specialists awardea claimant 
impairment ratings of six percent, nine 

! 
• 

l 

I d 
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percent and three percent of the body as a whole; 

That claimant did not receive any surgery for this injury 
ana that no surgery in contemplated at this tirne; and 

That claimant has sustained an industrial disability of 15 
percent of the body as a whole. 

CONCLUSIONS OF LAW 

JUU3Ul 

WHEREFORE, based upon the evidence presented and the principles 
of law previously stated, the following conclusions of law are 
maae: 

That claimant has sustained an industrial disability to the 
boay as a whole; and 

That claimant has sustained a 15 percent industrial disability. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay to claimant seventy-five (75) weeks of 
permane nt partial disability benefits at the rate of two hundred 
tnirty-three and 10/100 dollars ($233.10) per week in the total 
amount of seventeen thousand four hundred eight-two and 50/100 
d0 llars ($17,482.50) commencing on February 26, 1985; 

That defendant is entitled to a credit of fifteen (15) weeks 
ot permanent partial disability benefits paid prior to hearing 
at the rate of two hundred thirty dollars ($230.00) per week 
commenci ng on November 21, 1985 in the total amount of three 
tho•1sand four hundred fifty dollars ($3,450.00); 

That·a11 benefits are to be paid in a lump sum; 

That interest will accrue pursuant to Iowa Code section 
85. 3 o; 

0 .That costs are assessed against defendant pursuant to 
lvisio n ot Industrial Services Rule 343-4.33 and in particular, 

~~ose costs previously set out above in the total amount ot 
ree hunarea tour and 91/100 dollars ($304.91); and 

th· That defendant file claim activity reports as requested by 
is agency pursuant to Division of Industrial Services Rule 343-3.1. 

I 

j 

I 
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Signed and filed this~ day of June, 1988. 

Copies To: 

Mr. Steve Hamilton 
Attorney at Law 
PO Box i88 
Storm Lake, Iowa 50586 

Mr. Gavi a Sayre 
Attorney at Law 
223 Pine Street 
Che rokee, Iowa 51012 

WALTER R. McMANUS, JR. 
DEPUTY INDUSTRIAL COMMISSIONER 
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LARRY P. WALSHIRE 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAC K KLASS, SR. , 

Claimant, 

vs . 

COMM ERCIAL SERVICES, 

Employer, 

and 

EXCA LIBUR INSURANCE COMPANY, 
BY AND THROUGH IOWA INSURANCE 
GUARANTY ASSOCIATION, 

2904 

I ns urance Carrier, 
Defendants. 
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FILE NO. 674610 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

Th i s was a proceeding in review-reopening. Additional 
benef its were denied for failure to show a change of condition 
either physically or industrially since the last proceeding. 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JACK KLASS, SR., 

Claimant, 

VS. 

COMME RCI.l\L SERVICES, 

Employer, 

EXCALI BUR INSURANCE COMPANY, 
BY AND THROUGH IOWA INSURANCE 
GUARANTY ASSOCIATION, 

I ns urance Carrier, 
Defendants. 
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FILE NO. 674610 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

FILED 
MAR 28 198S 

IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

Th i s is a proceeding in review-reopening brought by Jack 
Klass , Sr., claimant, against Commercial Services, employer, and 
Exca l ib ur Insurance Company, by and through Iowa Insurance 
Guaranty Association, insurance carrier, for workers' compensation 
ben~fits as a result of an injury on June 25, 1980. A prior 
review-reopening decision from this agency awarding permanent 
Partial disability benefits for a 15 percent industrial disability 
to the body as a whole was filed on November 3, 1983. This 
~ward was increased to 25 percent on appeal in a decision by the 
i
n
aust rial commissioner filed on June 29, 1984. On January 22, 

198
8, a hearing was held on claimant's most recent review-reopening 

Petitio n requesting additional disability benefits for a change 
of cond ition as a result of the original work injury • 

. Th e parties have submitted a prehearing report of contested 
issues and stipulations which was approved and accepted as a 
iart of the record of this case at the time of hearing. or·a1 
f~ltim~ny was received during the hearing from claimant and the 
Kl lowing witnesses: John TenPas, Lawrence Pursell and Shirley 
arass: The exhibits received into the evidence at the hearing 

e li sted in the prehearing report. According to the prehearing 
~epo rt, the parties ~ave stipulated that in the event of an 
0;a

ra of weekly benefits from this proceeding, claimant's rate 
compensation shall be $194.33 per week. 

j 
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ISSUES 

The parties submitted the following issues for determination 
in t his proceeding: 

I . 
causal 1 y 
awa rd. 

Whether claimant suffered a change of 
connected to the work injury since the 

condition 
last @ib.i tration---.. :.J -- -

II. The extent of claimant's entitlement to weekly benefits 
for permanent disability should a change of condition be established. 

SUMMARY OF THE EVIDENCE 

The following is a summary of the evidence presented in this 
case . For the sake of brevity, only the evidence most pertinent 
to th is decision is discussed. Whether or not specifically 
refer red to in this summary,. all of the evidence received at the 
hear i ng was conside_red in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
the ev idence offered may show are inevitable. Such conclusions, 
if any , in the following summary should be considered as preliminary 
findi ngs of fact. 

In a medical report dated December 18, 1981, submitted at 
he~ring during the prior review-reopening proceedings in 1982, 
,
1onn R. Walker, M.D., related the following history: 

The above captioned 51 year old male, comes to me 
fo r diagnosis, evaluation and treatment. He tells 
me that on June 25, 1980 he was the driver of a 
semi-trailer truck, employed by Commercial Services 
of Storm Lake, Iowa, traveling around Algona, Iowa 
whe n his truck was hit head on by a Pontiac that 
had crossed the center line and traveling at an 
est imated speed of 75 miles per hour. The patient 
states that he was going about 40 miles per hour 
when they hit and did have some opportunity apparently 
to slow down before the actual impact. His truck 
was thrown over on it's right side. He says that 
he hung on to the steering very assiduously and 
mo re or less for dear life and following the 
acc ident was taken to Algona for x-rays. The 
X-rays did determine that he had a crushed, right 
ank le. He was then sent on to Fort Dodge where 
surgery was performed immediately by Dr. Stitt of 
F?r t Dodge, Iowa. The patient was discharged after 
f ive days, wearing a cast and he wore this cast for 
at least six or seven weeks and then was on crutches 
fo r several months. After his hospitalization he 
complained more and more about his low back pain 
ana says that he had some in the hospital but it 
9ot worse after he got out. He says that his leg 
was hurting so bad in the hospital that he didn't 

I 
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pay any attention to it because he knew he had a 
fracture, however, he also began to have pain down 
the leg and note numbness if he sat for too long in 
one spot, also particularly if he elevated the foot 
up on the couch or davenport. After some months of 
complaining to Dr. Stitt, x-rays were ordered of 
his low back and elbow. These were read, at least 
according to the patient, as being negative, or 
nothing wrong, but he is not sure. At least no 
treatment was ordered. In August of 1981, he was 
re ferred to the Mayo Clinic by concerned parties 
for a second opinion. X-rays were taken of his 
elbow, back, right ankle and right knee and he was 
told that he would probably have to have an ankle 
fus ion, that he had arthritis. He was given a 
support to wear on his shoe. The patient has not 
been able to return to work because of these 
problems. He still has his job and apparently 
cou ld go back to it. He states that his back has 
been gradually giving him more and more trouble and 
limits his activities. 

He denies any previous back pain or problem, but 
does state that about ten years ago he sprained his 
righ t elbow, but it had not been a problem as far 
as pa in and discomfort was concerned since that 
time . He says that since the accident he has not 
been able to straighten his elbow out quite as 
much , but that there might have been some loss in 
complete extension prior to this, but we cannot be 
sure . He has never had any problems with his right 
knee before, but did have two broken toes on his 
right foot some thirty years ago. He has never had 
any chiropractic or- osteopathic treatments. 

On May 5, 1982, the doctor described the following complaints 
made to him by claimant at that time: 

1.) He gets headaches in the occiput region 
rather than all over his head and this indicates 
some improvement. 

2.) The patient has an aching neck most of the 
time but not all the time. 

3.) The patient has a constant low back ache 
in the lumbar reg ion. 

l 

d 4 • ) He has some d i s comfort in the e 1 bow if he 

8°es any pro or supination or twisting or turning. 
estates that he cannot run a screwdriver. 

I 
• I 

I 
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5.) His right ankle aches 24 hours a day and 
if he is on it it aches worse. 

6.) The right knee still gives out on him when 
he walks. 

Based upon these complaints, his review of past records 
his ex am in at ion of c 1 a i man t , Dr • W a 1 k er r a t ed c 1 aim ant as 
suffe ring from a 22 percent permanent partial impairment to 
whole man. 

• in 

the 

However, in the review-reopening and appeal decisions of 
this agency in 1982, not all of the permanent partial impairment 
descr ibed by Dr. Walker was found to be work related. In their 
brief, defendants point out the following portion of the review
reopening decision on page 6: 

Claimant has a multitude of other complaints, 
including neck discomfort, right knee and right 
elbow pain. Certainly the right knee complaints 
may logically flow from the ankle injury and change 
in gait. The record does not establish a relationship 
between the neck discomfort, the elbow problem and 
this injury. 

* * * 

In another sense, he says claimant has a 22 percent 
impairment that appears to consider certain maladies, 
i.e., elbow and neck, which have never been established 
to be causally related to the incident. 

This portion of the review-reopening decision was sustained 
on appeal by the industrial commissioner. 

At the hearing in this case, claimant and his wife testified 
~ha~ claimant's condition is growing worse over the years. 
k laimant testified that he continues to have trouble with his 
~ee, both shoulders and elbows. He stated that he has difficulty 

~
1th 

his sex life and cannot be as active physically as he was 
s~~ore the work injury. Claimant said that his neck is now more 

lff then at the time of the prior hearing. 

, Dr. Walker reexamined claimant on July 30, 1984. As he did 
ln l982, Dr. Walker listed the following complaints made to him: 

1.) He has a constant dull ache starting at 
the base of the c~rvical spine and radiating up in 
to the occiput region and ending at that region. 

2.) He has a dull ache across the trapezius 
area bilaterally which is intensified after he is 
up and around for any period of time. 



KLASS V. COMMERCIAL SERVICES 
Page 5 

3.) He has a constant, dull ache in the 
mi dline in the lumbar region which bec ome s wor se 
w: th any activity. At times he has shooting pains 
down the entire right l eg to the ankle and he 
points basicall y to the L-4, L-5 and h-5, S-1 
reg ion. 

4.) He has aching in both kn e es when he walks 
or the weather changes. He says this is a dull 
ache around the patellae or kneecaps as he puts it. 

5.) Both elbows have intermittent dull aches, 
especially with damp or cold weather. 

6.) The right ankle gives him a constant, 
ach ing pain. 

However, Dr. Walker goes on to state as follows: 

OPINION: This patient seems to have a lot more 
pa in and discomfort based pretty much on his 
examination which includes the loss of neck motion 
and his subective [sic] complaints. It is my 
opi n i o n that the patient has some increase in his 
permanent, partial impairment. His pe rmanent, 
par tial impairment at this time in my opinion is 
eval uated at 33% of the whole man. 

JOO~O 

Two vocational rehabilitation counselors and evaluato rs 
~ployed by the state, John TenPas and Lawrence Pursell, testifie d 
~at despite claimant's high motivation, he is unemployable. 

0wever , TenPas testified at the previous review-reopening 
Proceed ing s in 1982 and issued the same opinion. Te nPa s admitted 
~~ hear ing in this case that he formed his opinions in March, 82 ~ before the review-reopening hearing and his opinions have 
remained unchanged since that time. Pursell testified that his 
0
Pinions were based upon TenPas' findings and ev aluations 

~erformed in March, 1982. The testimony of TenPas was excluded 
drom the consideration in the last revie w-reopening proceedings 
~: to f ailure to list him on a witness list served upon defendants 

P lor t o hearing. 

u Claimant testified that he is 55 years of age. Claimant is 
t~able to read and write. Claimant has not been employed since 
to~ wo r k ~njury. Claimant believes that he is 100 p erc ent 
t eh al~ Y . d 1 s ab 1 e d • C Lai man t s a id that he sought voc ation a 1 
to ~?1 l1tation after the work injury but the counselo rs indic ated 

1m that he was unemployable. 

• 
f 
t 

I 
I 

i 
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APPLICABLE LAW AND ANALYSIS 

In a review-reopening proceeding, claimant has the burden of 
establishing by a preponderance of the evidence that he suffered 
a change of condition or a failure to improve as medically 
ant icipated as a proximate result of his original injury, 
subsequent to the date of the award or agreement for compensation 
under review, which entitles him to additional compensation. 
De ave r v . Armstrong Rubber Co • , 1 7 0 N • W • 2 d 4 5 5 ( I ow a 19 6 9 ) ; 
Meyer s v. Holiday Inn of Cedar Falls, Iowa, Iowa App., 272 N.W.2d 
24 ( 1978). Such a change of condition is not limited to a 
physical change of condition. A change in earning capacity 
subsequent to the original award which was prox irnately caused by 
the original injury also constitutes a change of condition under 
Tow Code section 85.26(2) and 86.14(2). See Mcspadden v. Big 
Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and Blacksmith v. 
ffi~Ame rican, Inc., 290 N.W.2d 348 (Iowa 1980). 

With reference to the alleged physical change in this case, 
claimant ' s subj e ct iv e comp 1 a int s are 1 i t t 1 e d i ff ere n t th an the 
c~plaints he had at the hearing in 1982. At the hearing in 
this case, claimant only described additional neck stiffness. 
~is additional stiffness was verified in the 1984 report of Dr. 
Walker . However, it was found in 1982 that claimant's neck 
problems are not work related and this deputy industrial commissioner 
is helpless to reverse a prior final agency decision on the 
matte r. Claimant's attorney points to age as a factor to award 
more benefits in this case. It is well settled that a change of 
c~ndi tion must include factors which were not anticipated at the 
time of the prior award. Meyers at 24. It can safely be 
ass~med that it was anticipated in the prior proceedings that 
claimant would grow older. 

a· With reference to any change in claimant's industrial 

8
15abil ity, it seems rather clear that claimant is unemployable. 

W~wever, claimant nas been unemployable since the date of injury • 
. ether or not the prior award was sufficient or not is not an 
issue be fore the undersigned deputy. Al so, the exclusion of the 
~ocat ional rehabilitation information at the prior hearing in 

P
ay, 1982 , cannot form the basis of a second review-reopening 
roceea ing. 

c O~ the whole record, the undersigned deputy commission er 
t~rta inly empathizes with claimant's current problems. However, 
co~a~n~ersigned must follow the law and no significant change of 

1t1on could be found. 

FINDINGS OF FACT 

anki!· Claimant conti!1ues to have problems regarding his right 
neck ' both knees, both shoulders, both elbows, low back and 

or cervical spine. 

I 
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2. Claimant is 57 years of age. His level of education, 

1JUU!:Jl.O 

his ability to read and write, his work experience and occupational 
ski lls have remained unchanged since the injury. Claimant was 
unemoloyable in May, 19 82, and remains unemployable at the 
present time. 

3. It could not be found that claimant's physical 
or the degree of his industrial disability has changed 
May, 19 8 2 • 

CONCLUSIONS OF LAW 

condition 
• s 1.nce 

Claimant has not established entitlement to additional 
pemanent partial disability benefits. 

ORDER 

1. Claimant's petition in this matter shall be dismissed. 

2. Defendants shall pay the cost of this action 
Division of Industrial Services Rule 343-4. 33. 

A 
Signed and filed this !JJ day of March, 1988. 

LARRY P. WALSHIRE 

pursuant to 

DEPUTY INDUSTRIAL COMMISSIONER 

Copies To: 

Mr, Dav id A. Opheim 
Attorney at Law 
lOO Boston Centre 
P • O. Box 1314 
Fort Dodge, Iowa 50501 

Mr. Tito Trevino 
Attorney at Law 
so 3 Snell Bldg. 
P, O. Box 1680 
Fort D odge, Iowa 50501 

Mr R . 
At•t oy M. Ir1.sh 

orney t L 729 a aw • 
De In7urance Exchange Bldg. 

s Moines, Iowa 50309 

Mr. Ce . 1 A Cl Goettsch 

11~orney at Law 
O Des Moines Bldg. 

De 
s Moines, Iowa 50309 

• 
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Filed March 2S, 1988 
LARRY P. WALSHIRE 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LARRY KNIGHT, 

Claimant, 

vs. 

PRINC E MANUFACTURING COMPANY, 

Employer, 

and 

• • 
• • 
• • 
• • 
• • 

FILE NO. 733994 

: A R B I T R A T I O N 
• • 
• • 
• • 
• • 
• • 
• • 

D E C I S I O N 

NORTHWESTERN NATIONAL INSURANCE: 

1803 

Insurance Carrier, 
Defendants. 

• • 
• • 
• • 

Cla imant found to be entitled to only 25 percent permanent 
Partial disability benefits as a result of his inability to 
'.eturn to heavy work. He is currently employed in a light duty 
Job. 

I 
' 
• 
j 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LARRY KNIGHT, 

Claimant, 

vs, 

PRINC E MANUFACTURING COMPANY, 

Employer, 
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• • 
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NORTHWESTERN NATIONAL INSURANCE: 

Insurance Carrier, 
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FILE NO. 733994 

A R 8 I T R A T I O N 

D E C I S I O N 

F \LED 
MAR 2 9 19Si 

IOW~ \ROUS1R\fll COMM\SS\ORER 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Larry Knight, 
claimant, against Prince Manufacturing Company, employer (hereinafter 
'.efer red to as Prince), and Northwestern National Insurance, 
insurance carrier, for workers compensation benefits as a result 
of an alleged injury on May 23, 1983. On February 9, 1988, a 
hearing was held on claimant's petition and the matter was 
conside red fully submitted at the close of this hearing. 

, The parties have submitted a prehearing report of contested 
issues and stipulations which was approved and accepted as a 
part o f the record of this case at the time of hearing. Oral 
test imony was received during the hearing only from claimant. 
T~e exhibits received into the evidence at the hearing are 
ltsted in the prehearing report. According to the prehearing 
report , the parties have stipulated to the following matters: 

1. On 
out of and 

May 23, 1983, 
in the course 

claimant received 
of his employment 

an 
at 

injury which arose 
Prince. 

2. Claimant's rate of compensation in the event of an award 
of Weekly benefits from this proceeding shall be $225.50 per 
Week. 

he ~- Claimant is ,only seeking temporary total disability or 
an~ling period benefits from May 24, 1983 through July 25, 1983 
th from.June 9, 1987 through June 26, 1987. Defendants agree 
bea t claimant was not working during these times. Claimant has 
st!n Paid a total of nine weeks of weekly benefits at the 

Pulated rate before the hearing. 
1 

' 
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4. If the injury is found to have caused permanent disability, 
t he type of disability is an industrial disability to the body 
as a whole. 

5. If permanent disability benefits are awarded, they shall 
beg in as of July 25, 1983. 

6. With reference to the requested medical expenses, it was 
ag reed that the provider of the services would testify that the 
charges were reasonable and defendants were not offering contrary 
evidence. 

ISSUES 

The parties submitted the following issues- for determination 
• 1n this proceeding: 

I. Whether there is a causal relationship between the 
wor k injury and the claimed disability; 

II. 
claimant 

III. 
bene fits 

The extent of weekly disability benefits to which 
is entitled; and, 

The extent of claimant's entitlement to medical 
under Iowa Code section 85.27. 

SUMMARY OF THE EVIDENCE 

The following is a summary of the evidence presented in this 
case . For the sake of brevity, only the evidence most pertinent 
to th is decision is discussed. Whether or not specifically 
refer red to in this summary, all of the evidence received at the 
heari ng was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
the ev idence offered may show are inevitable. Such conclusions, 
lf a~y, in the following summary shall be considered as preliminary 
find ings of fact. 

Claimant testified that he has worked for Prince since 1973 fnd continues to work for Prince at the present time. Between 
97 3 and 1983, claimant worked in material transfer as a forklift 

~pe ~a to r moving materials both inside and outside of the plant. 
la~mant currently works in this job. During his depositio n, 

c}aimant said that the work is "pretty light duty.'' Claimant 
a so stated that on occasion he is required to physically handle 
$~me materials to a<;:complish his job. Claimant currently earns 

•12 per hour over a 40 hour work week and receives incentive 
Pay . The evidence does not show that claimant is earning less 
on a weekly basis than he would have had the injury not occurred . 

! 

I 
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After a 10 month layoff period in 1983, claimant was returned 
to work by Prince to a job different than the _forklift operation. 
Cla imant testified this new job involved assembly work in which 
he was located at a work station and worked in assembly line 
fashion on ''piston rods" utilized to manufacture hydraulic 
cyl inders. This work involved repetitive lifting and bending 
while reaching and placing rods weighing from 10 to 50 pounds in 
posi tion so they may be worked upon with an air powered impact 
wrench. It was while performing this job that claimant suffered 
his alleged work injury herein. 

Claimant testified that after two weeks on his assembly job, 
he began to gradually experience low back pain radiating into 
his right leg. Claimant initially felt that he was just not in 
good physical shape and that the pain would eventually subside. 
However, the pain ·steadily grew worse until on May 23, 1983, 
while working at the wash tank performing the same type of -
repet itive heavy lifting, claimant could no longer tolerate the 
pain and was sent by his supervisors to the company doctor, R. L. 
Morgan , M.D. Dr. Morgan diagnosed acute myofascial strain of 
the lumbosacral spine and prescribed rest and muscle relaxant 
medica tion. Claimant was sent home but upon awakening the next 
morning he could not get out of bed. With the help of his 
family he went to a hospital emergency room. Claimant was then 
hospitalized by Dr. Morgan and treated with bedrest, traction, 
physical therapy and whirlpool baths. While in the hospital, Dr. 
Morgan consulted with an orthopedic surgeon, M. E. Wheeler, M.D. 
Claimant was discharged after five days in an improved condition 
but claimant said that his back still hurt. He continued to 
receive treatment from Dr. Morgan for a short period of time and 
then he was exclusively treated by Dr. Wheeler until he was 
returned to work by Dr. Wheeler on July 25, 1983. 

At hearing and in his deposition, claimant denied any prior 
chr~n ic back problems and any prior low back or leg difficulties. 
Claimant said that three or four years after he was first hired 
at ~rince, he hurt his neck while pulling on "bar stock." 
C~a1rnant said that he was hospitalized for five days at that 
t~me and was placed under the care of Ors. Paulsrud and Ashmore, 
first names unknown. No reports or records from these doctors 
were offered into the evidence in this case. 

W The evidence does not reflect any restrictions imposed by Dr. 

8heele r on claimant when he returned to work in July, 1983. 
howeve r, claimant testified that he experienced difficulty when 
He returned to the same assembly job that he had in May, 1983. 
estated that fellow employees helped him perform the heavier 

~~rk~ _Despite this. assistance from fellow employees, claimant 
p ~t if1ed that he continued to experience chronic back and leg 
fain •. Claimant was then returned by Prince to his former 

P
Otkl1ft operator job, a job he continues to perform at the 
resent time. 

l 

i , 
I 
t 
j 
l 

I 
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Claimant did not seek further treatment from Dr. Wheeler 

J00915 

unti l August 7, 1985, when he returned complaining of increased 
pain. He told Dr. Wheeler that he had never been pain free 
since July, 1983, and that his current forklift work is now 
caus ing him problems at the end of the day. Claimant returned 
aga in to Dr. Wheeler in October, 1985, with continued complaints 
of back difficulty. At that time Dr. Wheeler attempted to use a 
TENS unit, an electrical nerve stimulation device to relieve 
claimant's pain. Claimant testified that Dr. Wheeler offered no 
further solutions to his pain and he then sought out treatment 
from D. F. Sievert, D.C., in the form of chiropractic adjustments 
beginning in March, 1986. Claimant said that he only received 
tempo rary relief from Dr. Sievert's treatment. 

In July, 1986, claimant was examined by John Walker, M.D., 
anothe r orthopedic surgeon • . Claimant at that time complained of 
pain and stiffness in his low back but not in the right leg. He 
also complained of pain in the neck and down his left arm. This 
pain he stated at that time occurred two or three times a week 
and lasted one to two days. After his examination and tests, 
includ ing a CT scan and a myelogram of the upper and lower back, 
Dr. Walker opined that claimant was suffering from irritation of 
the rami dorsalis of the posterior nerve roots of the intervertebral 
joints on the right side at L4/5 and LS/Sl levels of the spine. 
Dr. Walker states that this condition is related to the work 
activity leading up to the episode of May 23, 1983. In June, 
1987, Dr. Walker stated as follows with reference to the permanency 
of claimant's low back problems: "[I]t is my opinion within 
reasonable medical probability that the patient has a permanent 
partial impairment to the body as a whole of approximately 8% as 
a result of the work related incident June 22, 1983, while 
working at Prince Manufacturing.'' 

With reference to claimant's neck problems, Dr. Walker 
stated that claimant has cervical ruptured discs at CS/6 and 
C6/7 of the upper spine with encroachment of the cervical nerve 
root canals at these levels with degenerative disc disease and 
c~rvical spondylosis and spondylarthrosis. He stated as follows 
~lth reference to causation and extent of claimant's neck 
impairment: 

••• There is no doubt that this kind of condition 
can develop over a period of many years while he 
was working as a fork lift [sic] operator, but I 
cannot relate this to any particular one time 
acc ident. But, from all of our experience within 
reasonable medical probability, some of these 
abnormal findings in the cervical spine can also be 
~elated to his work activity which he had been 
involved in over an eleven or twelve year period. 
~tis difficult to put any percentage on this, but 
it has to be taken into consideration. 
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On June 9, 1987 and again on June 16, 1987, claimant returned 
to Dr. Wheeler who, at that time, performed epidural flood 
procedures in his low back as a result of a flare-up of low back 
pa in radiating into both legs at that time. Claimant was 
subsequently discharged by Dr. Wheeler in an improved condition 
af ter the epidural floods but claimant testified that only the 
leg pain tended to improve with this procedure. Claimant was 
off work from June 8 through June 26, 1987, as a result of this 
flare-up and treatment. Claimant has not missed work or sought 
furthe r treatment since that time. 

After May, 1983, claimant has reported several incidences of 
back injuries at work to Prince Management between August 24, 
1984 through September 10, 1985 and again in May, 1987. These 
episod es all occurred while performing his forklift operator 
work at Prince. The September, 1985, injury occurred as a 
resul t of a contusion to his back when a handle of a car ''let 
go" while claimant was pulling qn it throwing claimant into a 
steel rack. At that time claimant sought treatment again from 
Dr. Wheeler but Dr. Wheeler reports that the problems subsided 
after two days. Claimant denies telling Dr. Wheeler that the 
incident "almost knocked him out" as reported by the doctor in 
his off ice notes. 

Claimant testified that he at some time (it is unclear in 
the record) was placed by Dr. Wheeler on a 25 pound lifting 
restr iction. The precise nature of any such restriction was not 
contained in any of the records from Dr. Wheeler offered into 
the evidence. However, claimant's testimony in this regard is 
uncontr overted. Claimant testified that he is still bothered by 
low back pain from the bouncing and jarring while operating his 
lift truck. Claimant said that only laying flat upon the floor 
is of any help in relieving his low back pain. Claimant said 
that should he lose his job, he could not returned to any of the 
oth~r type of employment he has held in the past both at Prince 
or in his employment before Prince. Claimant stated that his 
~ack problems developed primarily after activity. Although he 
15 able to perform a limited amount of sporting activity such as 
~ennis and golf, too much of this activity bothers him a great 
eal. 

n. Cla imant testified that he is 46 years of age and only has a 
1 nth grade education. Claimant attempted to complete his 

requirements for a GED but was not able to do so. Claimant's 
work expe rience before his employment at Prince was mainly in 
~aboring occupations. Claimant worked as a meat cut ter performing 
ea~y work for several years and as a grounds keeper for a short 

g~r~od of time for a parks department of a municipality. . . 
thaimant has no significant military training. Claimant testified 
fat he is very high on the Prince plant senority list. The 
d~tu

1
re, ,however, of Prince as a viable business e ntity was not 

a t w1.th at the hearing. ; 

f 
• 
I 
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Claimant's appearance and demeanor at the hearing indicated 
tha t he was testifying in a candid and truthful manner. 

APPLICABLE LAW AND ANALYSIS 

I. Claimant has the burden of proving by a preponderance 
of the evidence that claimant received an injury which arose out 
of and in the course of employment. The words "out of" refer to 
the cause or source of the injury. The words "in the course of" 
refer to the time and place and circumstances of the injury. 
See Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 
IT79); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). An employer takes an employee subject to any active 
of dormant health impairments, and a work connected injury which 
more than slightly aggravates the co~dition is considered to be 
a personal injury. Ziegler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960) and cases cited therein. 

It is not necessary that claimant prove his disability 
results from a sudden unexpected traumatic event. It is sufficient 
to show that the disability developed gr~dually or progressively 
from work activity over a period of time. McKeever Custom 
Cabine ts v. Smith, 379 N.W.2d 368 (Iowa 1985). The McKeever 
court also held that the date of injury in such cases is a time 
when pain prevents the employee from continuing to work. In 
McKeever the injury date coincided with the time claimant was 
finally compelled to give up his job. This date was then 
utilized in determining rate and the timeliness of claimant's 
claim. 

Although there was a stipulation that claimant had suffered 
a work injury on May 23, 1983, the stipulation did not deal with 
the nature of the injury. Given the credible testimony of 
claimant and the medical reports which demonstrate a gradual 
onset of low back difficulties and a continuation of this injury 
process at Prince, it will be found that claimant suffered a 
gradual or cumulative trauma injury to the low back at Prince. 
On May 23, 1983, claimant was compelled by his pain to leave his 
~e~ular work at Prince that he was performing at the time of the 
lnJury and has never really fully returned to such work. 

d The evidence indicates that there could be a second injury 
a~e on June 9, 1987 relating to the absences from work for the 

epidural floods. Such an injury date was not pled nor was the 
~etition amended to include a request for disability benefits 
or_absences from work in 1987. However, the claim for healing 

Period benefits for these absences was contained in the prehearing 
~P~rt and there was no objection from defendants as to lack of 
~tic ~ or surprise to this claim. Also, the technical rules of 

~.ead 1ng do not apply in an administrative pleading. Yeager v. 
Tltes tone Rubber Company, 253 Iowa 369, 373, 112 N.W.2d 299 961). However, no such injury date can be found. Claimant's 

I 
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ev idence is lacking as to what actually preciptated this flare-up 
of back pain and whether this resulted in any ~ay from work 
ac tivity. Such a void in the evidence prohibits a second 
fi nding as to the injury date, not the failure to plead such an 
i njury date. 

II. The claimant has the burden of proving by a preponderance 
of the evidence that the work injury is a cause of the claimed 
disability. A disability may be either temporary or permanent. 
In the case of a claim for temporary disability~ the claimant 
must establish that the work injury was a cause of absence from 
wor k and lost earnings during a period of recovery from the 
inj ury. Generally, a claim of permanent disability invokes an 
initial determination of whether the work injury was a cause of 
permanent physical impairment or permanent limitation in work 
act i vity. However, in .. some instan.ces, such as a job transfer 
caused by _a work injury, permanent disability benefits can be 
awarded without a showing of a causal connection to a physical 
change of condition. Blacksmith v. All-American, Inc., 290 N.W.2d 
348 , 354 {Iowa 1980); Mcspadden v. Big Ben Coal Co., 288 N.W.2d 
181 (Iowa 1980). 

The question of causal connection is essentially within the 
doma in of expert medical opinion. Bradshaw v. Iowa Methodist 
Hospi t al, 251 Iowa 375, 101 N.W.2d 167 (1960). The opinion of 
experts need not be couched in definite, positive or unequivocal 
lang uage and the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris Hardware, 
220 N.W. 2d 903 (Iowa 1974). The weight to be given to such an 
opinion is for the finder of fact, and that may be affected by 
the completeness of the premise given the expert and other 
surro unding circumstances. Bodish v. Fischer, Inc., 257 Iowa 
516 , 133 N.W.2d 867 (1965). 

Furthermore, if the available expert testimony is insufficient 
alone to support a finding of causal connection, such testimony 
may be coupled with nonexpert testimony to show causation and be 
suffic ient to sustain an award. Giere v. Aase Haugen Homes, Inc., 
25 9 I owa 1065, 146 N.W.2d 911, 915 (1966). Such evidence does 
~ot , however, compel an award as a matter of law. Anderson v. 
_scar Mayer & Co., 217 N.W.2d 531, 536 (Iowa 1974). To establish 
compensability, the injury need only be a significant factor, 
~~t be the only factor causing the claimed disability. Blacksmith, 

O N.W.2d 348, 354. In the case of a preexisting condition, an 
~m~loyee is not entitled to recover for the results of a preexisting 
!~~ury or disease but can recover for an aggravation thereof 
S lch resulted in the disability found to exist. Olson v. Goodye ar 
_e rv ice Stores, 255 Iowa 1112, 125 N. W. 2d 251 ( 1963) . .. 
P In the case sub judice, claimant contends that he suffered 
;rmanent disability as a result of the work injury due to 

ermanent impairment to the body as a whole. With reference to 

• 
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claimant's low back problems, the causal connection opinions and 
t he opinion as to permanency by Dr. Walker are uncontroverted. 
Also, claimant credibly testified that he continues to have low 
back problems. Dr. Wheeler did not render an opinion on this 
topic. Claimant testified that he has a 25 pound lifting 
re striction imposed by Dr. Wheeler and this testimony is un
controverted. Therefore, claimant has established by the 
greater weight of the credible evidence that the work injury was 
a cause of an eight percent permanent partial impairment to the 
body as a whole. 

The neck problems, however, could not be found to be work 
related. Claimant's only neck injury at work occurred many 
years ago. Claimant did not mention chronic neck or arm problems 
until 1986 well after the onset of his low back problems in 1983. 
Given claimant's testimony, a finding of causal connection of 
the neck problems could not be based upon the vague opinion of 
Dr. Walker contained in the medical reports. 

III. Claimant must establish by a preponderance of the 
evidence the extent of weekly benefits for permanent disability 
to which claimant is entitled. As the claimant has shown that 
the work injury was a cause of a permanent physical impairment 
or limitation upon activity involving the body as a whole, the 
deg ree of permanent disability must be measured pursuant to Iowa 
Code section 85.34(2)(u). However, unlike scheduled member 
disabilities, the degree of disability under this provision is 
not measured solely by the extent of a functional impairment or 
loss of use of a body member. A disability to the body as a 
whole or an "industrial disability'' is a loss of earning capacity 
res ulting from the work injury. Diederich v. Tri-City Railway Co., 
219 Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment 
or restriction on work activity may or may not result in such a 
loss of earning capacity. The extent to which a work injury and 
a.resulting medical condition have resulted in an industrial 
disab ility is determined from examination of several factors. 
Thes~ factors include the employee's medical condition prior to 
t~e injury, immediately after the injury and presently; the 
sit~s of the injury, its severity and the length of healing 
Pe r 10a; the work experience of the employee prior to the injury, 
after the injury and potential for rehabilitation; the employee's 
qual ifications intellectually, emotionally and physically; 
ear~ings prior and subsequent to the injury; age; education; 
~otivation; functional impairment as a result of the injury; and 
1~~b ility because of the injury to engage in employment for 
~ l ch the employee is fitted. Loss of earnings caused by a job 
0~ans fer for reasons related to the injury is also relevant. 
p so~, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963). See 
!Sterson v. Truck Haven Cafe, Inc., (Appeal Decision, February 

, l98S). 

' 
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Claimant's medical condition before the work i n jury was 
excellent and he had no functional impairments or ascertainable 
disabilities. Claimant was able to fully perform physical tasks 
involving repetitive heavy lifting. Claimant is not able to do 
so now and is unable to return to the type of work he was 
performing at the time of the work injury or most other physical 
l abor type of work he had in the past. Claimant's treating 
physician, Dr. Wheeler, has imposed lifting restrictions upon 
claimant's activity and claimant's credible testimony demonstrates 
physical activity restrictions which prohibit his return to 
heavy physical labor. However, claimant's usual work over the 
years at Prince was operating a forklift in the job he is 
currently able to perform at the present time, albeit with some 
continuing problems. Given claimant's history of recurrent 
problems, it is likely he will continue to experience difficulties 
in the fut u r e • 

Apart from his lost earnings _during his healing period which 
wil l be compensated by healing period benefits, claimant has not 
suf fered a significant permanent loss in actual earnings as a 
result of his disability. However, a showing that claimant had 
no loss of actual earnings does not preclude a finding of 
ind ustrial disability. See Michael v. Harrison County, Thirty-Fourth 
Biennial Reports of the Iowa Industrial Commissioner 218, 220 
(1979 ) .. 

Claimant is 46 years of age and in the middle of his working 
career. His loss of future earnings from employment due to his 
disab ility is more severe than would be the case for a younger 
or older individual. See Becke v. Turner-Busch, Inc., Thirty-Fourth 
Biennial Reports of the Iowa Industrial Commissioner 34 (1979) 
and Walton v. B & H Tank Corp., II Iowa Industrial Commissioner 
Re po r ts 4 2 6 ( 19 81 ) • 

Claimant has shown motivation to remain employed despite 
Physical pain on a regular basis. He should not be penaltzed 
for t his remarkable effort by denying him adequate disability 
benefi ts. 

Gi ven claimant's education and past experience, he is not a 
like l y candidate for successful vocatio nal rehabilitation • 

. Claimant's current employment is suitable at the present 
time , the future stability of which is unknown and is probably 
~o di fferent then the future of any other manufacturing o rganization 
in th is state. 

After examination of all the factors, it is f o und as a 
~~tte r of fact that .claimant has suffer ed a 25 per cent loss of 
bis earning capacity as a result of his work injury to hi s l ow 
ack . Based upon such a finding, claima nt is enti t l ed as a 

~atte r of law to 125 weeks of permanent partial disability 
enefits under Iowa Code section 85.34(2)(u ) whi c h is 25 percen t 

• 

i 
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of 500 weeks, the maximum allowable for an injury to the body as 
a whole in that subsection. According to the stipulation, such 
benefits shall be awarded from July 25, 1983. 

As claimant has established entitlement to permanent partial 
di sability benefits, claimant may be entitled to weekly benefits 
fo r healing period under Iowa Code section 85.34 from the date 
of injury until he returns to work; until he is medically 
capable of returning to work; or, until he reaches maximum 
healing, whichever occurs first. Claimant has shown entitlement 
to healing period benefits from May 24, 1983 until June 25, 1983. 
Cl a imant's entitlement to healing period benefits for an injury 
on May 23, 1983 ended when he returned to work on July 25, 1983. 
Consequently, claimant is not entitled to additional benefits 
for healing period for the 1987 absences from work. Had the 
1987 absences had been shown to be the result of additional work 
injuries at Prince he would have been entitled to additional 
temporary total disability benefits. 

IV. Pursuant to Iowa Code section 85.27, claimant is 
ent itled to reimbursement for reasonable medical expenses 
inc urred in treating a work injury. Claimant's request for 
med i c al expenses is listed in the prehearing report. All of 
these expenses relate to the 1987 absences from work as a result 
of t he epidural floods. The greater weight of the evidence 
shows that the epidural floods were a result of a flare-up of 
~i~ back condition which developed as a result of the 1983 
tnJury and therefore he is entitled to those benefits. 

FINDINGS OF FACT 

1 . Claimant was a credible witness. 

2. Claimant was in the employ of Prince in May, 1983 and 
remains in the employ of Prince at the present time as a forklift 
opera tor • 

. . 3. On May 23, 1983, claimant suffered a gradual or cumulative 
1~Jury to the low back which arose out of and in the course of 
hts employment at Prince. Over a two week period while performing 
~ new assembly job requiring repetitive lifting and bending of 
eavy objects, claimant developed chronic low back and leg pain 

6rec ipitated by nerve root irritations in the joints of the low 
a~k . On May 23, 1983, claimant was compelled by his low back 

Pain to leave work and seek medical treatment. Claimant has no t 
returned to that job since that time. 

of 4. The work in.jury of May 23, 1983, was a cause of a period 
e ~emporary disability from work beginning on May 23 , 198 3 and 

1
~~ tng on July 25, 1983. Claimant returned to work on July 27, 

t 3 and reached maximum healing at that time . Claimant's 
n!~a tment after July 25, 1983 appears to be only maintenance i n 

Ure t o take care of occasional flare - ups. 

l 
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5. The work injury of May 23, 1983 was a cause of an eight 
percent permanent partial impairment to the body as a whole and 
of permanent restrictions upon claimant's activity consisting of 
no lifting over 25 pounds and no repetitive lifting of heavy 
objects. This impairment and the restrictions are the result of 
claimant's low back difficulties. Claimant has current neck 
problems but claimant had an injury to his neck many years ago 
two or three years after he first started at Prince. The extent 
of claimant's physical restrictions and impairment due to his 
neck problems could not be determined from the record in this 
case . 

6. The work injury of May 23, 1983, and the resulting 
permanent partial impairment is a cause of a 25 percent loss of 
earn ing capacity. Claimant is 46 years of age and only __ has a 
ninth grade education. Claimant is unable to return to heavy 
repeti tive physical labor work as a result of the work injury. 
Claimant's only significant past work history has been heavy 
physic al labor in a packing plant. Claimant's primary work 
activ ity over the years at Prince has been as a forklift operator 
and claimant continues to work at this job which appears to be 
suitable at the present time despite continuing complaints. The 
stability of Prince Manufacturing is unknown. Claimant has 
demons trated a low potential for successful vocational rehabilitation. 
Claiman t continues to experience pain in his job and will likely 
continue to suffer pain in the future. Claimant has not suffered 
a loss of income as a result of the work injury. 

7. The medical expenses listed in the prehearing report 
totalling $591.10 are causally connected to the work injury of 
May 23, 1983 and were incurred by claimant for reasonable and 
necessa ry treatment of a work injury. The epidural flood 
treatments in 1987 appear to be treatments of aggravations of a 
Preexis ting condition. 

CONCLUSIONS OF LAW 

_Cla imant has established by a preponderance of the evidence 
ent 7tlement to permanent partial disability benefits, healing 
Period benefits and medical benefits as awarded below. 

ORDER 

1. Defendants shall pay to claimant seventy-five (125) 
~eeks of permanent partial disability benefits at the rate of 
(

0 hundred twenty-five and 50/100 dollars ($225.50) per week 
rom July 25, 1983. 

f 2. Defendants shall pay to claimant healing period benefits 
h~om May 23, 1983 through July 25, 1983, at the rate of two ndred twenty-five and 50/100 dollars $225.50) per week. 

i 
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3. Defendants shall pay claimant the sum of five hundred 
ninety-one and 10/100 dollars ($591.10) as reimbursement for 
medical expenses. 

JOU9~3 

4. Defendants shall pay accrued weekly benefits in a lump 
sum and shall receive credit against this award for all benefits 
prev iously paid. 

5. Defendants shall pay interest on benefits awarded herein 
as set forth in Iowa Code section 85.30. 

6. Defendants shall pay costs of this action pursuant to 
Div ision of Industrial Services Rule 343-4.33. 

7. Defendants shall file activity reports on the payment of 
thi s award as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3.1. 

Signed and filed this Jo/ day of March, 1988. 

Copies To: 

Mr. Harry H. Smith 
Atto rney at Law 
632-6 40 Badge row Bldg. 
P. 0 • Box 1194 
Sioux City, Iowa 51102 

Mr• James M. Cosgrove 
Attorney at Law 
llQg Badger ow Bldg. 
P~ o. Box 1828 
5t0 ux City, Iowa 51102 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 

• 
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MICHAEL G. TRIER 

BEFORE THE IOWA INDUS TRIAL COMMISSIONER 

MARVIN KNUDSEN, • • 
• • 

Claimant, • • 
• File No . 825121 • 

vs . • • 
• A R B I T R A T I • 

MADDEN TRUCKING, • • 
• D E C I s I 0 N • 

Employer, • • 
Defendant. • • 

1110, 1402. 30 , 3400 

0 N 

Claimant, a truck driver, was struck by a vehicle while 
making preparations to unload a lo ad. It was found that his 
inj uries arose out of and in the course of empl oyment, even 
tho ugh his log book did not show him to be on duty at the time. 

Claimant's injuries were found to include a fractured 
fib ula, which was not diagnosed until approximately five days 
after the incident, where claimant's legs were not x-rayed at 
~i s initial emergency room visit and he testified that the pain 
1n his leg had been present ever since he was released from the 
hospital emergency room immediately following the ac c ident. 

The employer's subrogation rights with regard to a third 
Pa rty claim in the state of Minnesota were held to not be a 
sufficient reason or excuse for non-payment of benefits. It was 
he ld that the potential or fact of a third party settlement does 
not absolve an employer from paying benefits which are justly 
due under Chapter 85. Section 85. 22 pr ovides a right of subroga t i on , 
no t an excuse for non-payment. 

, 
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BEFORE THE IOWA INDUSTRIAL COMMISS !ONER IOWA INDUSTRIAL COMMJSSIONER 

MARVIN KNUDSEN, 

Claimant, 

vs. 

MADDEN TRUCKING, 

Employer, 
Defendant. 
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• • 
• • 
• A • 
• • 
• • 
• • 
• • 

File 

R B I 

D E C 

No • 825121 

T R A T I 0 N 

I s I 0 N 

-·---------------------------------------
INTRODUCTION 

This is a proceeding in arbitration brought by Marvin Knudsen 
against Madden Trucking, his uninsured employer. The case was 
heard and fully submitted on March 30, 1988. The record in this 
proceeding consists of testimony from Marvin Knudsen, claimant's 
exh ibits 1 through 4 and defendant's exhibit A. 

ISSUES 

The issues presented by the parties at the time of hearing 
are whether claimant sustained an injury which arose out of and 
in the course of his employment; whether the alleged injury is a 
cause of a period of temporary total disability; and, whether 
~he alleged injury is a cause of the medical treatment expenses 
incur red by the claimant. It was stipulated that an employer
employee relationship existed at the time of injury, that the 
period for which the claimant was off work ran from September 
~O, 1985 through October 29, 1985 and that the rate of compensation, 
in the event of an award, is $152.94 per week. The employer did 
not .dispute that claimant was injured in the vehicle-pedestrian 
accident upon which the claim is based, but the employer contends 
that the injury did not arise out of and in the course of 
empl oyment. The employer also contends that there is no causal 
connection between the alleged injury and some of the medical 
treatment for which claimant seeks payment • 

• 

SUMMARY OF EVIDENCE 

The following is a summary of evidence presented in this 
~~se . Only the evidence most pertinent to this decision is 
lscussed, but all of the evidence received at the hearing was 

considered in arriving at this decision. Conclusions about what the evidence showed are inevitable with any summarization. The 
conc~usions in the following summary should be considered to be 
Preliminary findings of fact. • 

f 
t 
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Marvin Knudsen testified that, on the Saturday before the 
accident, he had picked up a load of angle iron in Detroit and 
had then driven with it to Minneapolis, Minnesota, where he 
ar rived at approximately 4:10 p.m. on Sunday afternoon. Claimant 
te stified that he slept in the truck behind the White Castle 
Restaurant that evening, got up the following morning, had 
breakfast at the restaurant and then drove the distance of 
approximately three or four blocks to the customer's location 
where he was to unload. Claimant testified that the customer 
had a large unloading area and that claimant wanted to know the 
specific dock at which he was to unload before pulling into the 
cus tomer 's lot. 

Claimant testified that he parked the truck next to the curb 
on the street, leaving the motor running, walked across the 
street, inquired about where he was to unload and then started 
walk ing back toward the truck. Claimant testified that, while 
crossing the street back to the truck, he was struck by a car, 
knocked unconscious and taken to Methodist Hospital. 

Claimant testified that, while at the hospital, he was 
x-rayed, had stitches and was then released with instructions to 
retu rn to his own physician at home in a few days to have the 
stitches removed. 

Claimant testified that he took a cab back to the scene of 
the accident where another individual drove the truck to the 
dock, got it unloaded and then drove the truck for him back to 
the interstate. Claimant testified that his leg had been 
hurting ever since he left the hospital and that he then drove 
ba~k to Boone, Iow~on the interstate highway without stopping 
while enroute. \J/ 

Claimant testified that he arrived at the terminal in Boone 
a~ approximately 5:00 and that Mr. Madden, his employer, drove 
him to his home. 

Cla intant testified that, the next morning, he got out some 
crutche s to use that were in his home from a time when his son 
~~s sick. He testified that, on Friday of that week, he went to 

15 family physician, John M. Wall, M.D., to have the stitches 
removed. While there, claimant complained of his leg and was 
sent for x-rays which showed a cracked fibula. 

Claimant confirmed that exhibit 2 contains the bills that 
Were incurred in obtaining treatment for the accident. 

Claimant testified that he had not started the daily log at th
e time when the accident occurred and that he did not think to 

P~t in the log that he was on duty, but not driving, at the time 0 the ace iden t. 

I 
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Claimant testified that, following the accident, his chest 
hurt for a week or two and that it then went away. He stated 
that the pain in his leg persisted longer than the chest pain. 

It was indicated by claimant and his counsel that a settlement 
has been made in the state of Minnesota against the driver of 
the vehicle which struck claimant. Claimant testified that he 
has not received any proceeds from the settlement. Claimant 
stated that he did not know the amount of the settlement and 
that it was being handled by his Minnesota attorney. 

Claimant's exhibit 3 contains an ambulance report which 
indicates that claimant had a large laceration on his forehead 
and seemed confused. No other injuries were noted. The emergency 
department record, part of exhibit 3, indicates that claimant 
had not lost consciousness, but seemed confused. The report 
further indicates that claimant had a .laceration on his forehead 
and nasal bridge, but that he denied pain in other parts of his 
body. The follow-up instructions from the emergency department 
indicated that claimant should see his own doctor in five days 
fo r suture removal and that he should also contact a doctor if 
any problems developed or if any changes in his condition 
occurred. The only x-ray reports in the record are of claimant's 
chest and skull. There is no indication that his legs were 
x-r ayed. 

Exhibit 4 is a report from John M. Wall, M.D., dated April 
17, 1986. The report begins ''This is to certify that I saw and 
at tended Marv in Knudsen star ting Sept. 13, 1985 for an injury 
sustained in a car pedestrian accident ••• '' Dr. Wall then goes 
on to describe injuries in the form of lacerations on the face 
~~ nose, stitches, swelling in claimant's left foot and tenderness 
in the mid portion of claimant's left leg. The report indicates 
that an x-ray showed a fine, hairline transverse fracture of the 
left fibula. The report shows that a return appointment was 
Scheduled for October 1, 1985, at which time tenderness was 
still present in the left leg and ankle. The report indicates 
that claimant was told to remain at modified rest and to return 
fo r a recheck in one month. The recheck appointment occured on 
Oct?ber 29, 1985, at which time the doctor indicated that 
claimant's face, nose and leg were all essentially well healed. 
T~e.second page of exhibit 4 indicates that Dr. Wall stated 
c aimant was released for work as of October 29, 1985. 

t Claimant's exhibit 2 is a collection of medical bills which 
0 tal $797.00 as itemized in the pre-hearing report. 

AP~LICABLE LAW AND ANALYSIS 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on September 9, 1985 which 
arose out of and in the course of his employment. McDowell v. 
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Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.4d 128 (1967). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of" refer to the cause or source of the 
inj ury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971)°; Crowe v. DeSoto Consol. Sch. Dist., 
2 4 6 I ow a 4 0 2 , 6 8 N • W • 2 d 6 3 ( 1 9 5 5 ) ··• 

A traveling employee is within the course of his employment 
whi le he pursues many of the activities of daily life for the 
ent ire time he is on the road. Crees v. Sheldahl Telephone Co., 
258 Iowa 292, 139 N.W.2d 190 (1965); Volk v. International 
Harv-: ster Co., 252 Iowa 298, 106. N.W.2d 649 (1960). Such 
empl oyees are in the course of their employment from the time 
they leave home until the time they return home. Heissler v. 
Strange Bros. Hide Co., 212 Iowa 848, 237 N.W. 343 (1931). 
Acco rding to claimant's testimony, which is controverted only by 
his l og book entry for the date in question, he was in the 
process of arranging to make a delivery at a customer's place of 
~usine ss for his employer. Knudsen's explanation of the manner 
1n which he completed the log book for that date is accepted as 
correct. Knudsen was clearly acting in the course of his 
~rn~loyment when he was struck while crossing the street. For an 
lnJ ury to arise out of the employment, the injury must be a 
natural incident of the work. It must be a rational consequence 
of a hazard connected with the employment. Cedar Rapids Community 
Sch. v . Cady, 278 N.W.2d 298 {Iowa 1979). Knudsen's injuries 
when s truck by the vehicle while crossing the street clearly 
arose out of his employment. 

The claimant has the burden of proving by a preponderance of the ev idence that the injury of September 9, 1985 is causally 
related to the disability on which he now bases his claim. 
~?dis h v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965 ) . 
- 1nd ahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
~oss161lity is insufficient; a probability is necessary. 

7~rt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 
~- 2 ~1955). The question of causal connection is essentially 
8
1th7n the domain of expert testimony. Bradshaw v. Iowa Methodist 

_osp1 tal, 251 Iowa 375, 101 N.W.2d 167 (1960). 

I 
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However, expert medical evidence must be considered with all 
other evidence introduced bearing on the caus91 connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). The 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 90 7. Fur the c, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

The agency's experience, technical competence and specialized 
knowledge may be utilized in evaluating evidence. Iowa Code 
sect ion 17A.14(5). Claimant placed the onset of pain in his leg 
at the time he left the hospital. He complained of it to Dr. Wall 
and an x-ray revealed a hairline fracture. A reading of Dr. 
Wall 's report indicates that he apparently considered the leg 
injury to have occurred when claimant was struck by the vehicle. 
There is nothing about the accident which would make the chance 
of a leg injury in any way remote. If claimant was, in fact, 
walking south, as is indicated in claimant's exhibit 1, his left 
side would he the first part that would be struck by a westbound 
vehicle. It is not difficult to believe that claimant's left 
leg could have been injured in such an incident. It is therefore 
found that the injuries claimant sustained when struck by the 
vehicle on September 9, 1985 included lacerations and contusions 
to his face and head and a hairline fracture of the fibula in 
his le ft leg. 

Claimant's testimony and a review of exhibits 3 and 4 
clearly show that the medical expenses contained in exhibit 2 
were incurred in obtaining treatment for the injuries claimant 
susta ined on September 9, 1985 and are therefore the responsibility 
0 f the employer • 

. Since it was stipulated that claimant sustained no permanent 
disabil ity in the injury, he is entitled to receive temporary 
total disability from the time of the injury until he either 
returns to work or is medically capable of returning to employment 
S~bstantially similar to that in which he was engaged at the 
~lme of the injury, whichever occurs first. Iowa Code section 
ES.33( 1). From the records both at the Methodist Hospital 
d~erge ncy Room and from Dr. Wall, it is clear that claimant was 

1 rected to rest from the date of injury up until Dr. Wall 
relea sed him to return to work on October 29, 1985. According 
to the dates stipulated by the parties, this is a span of seven 
~nd one-seventh weeks for which claimant is entitled to receive 
emporary total disability compensation. 

Iowa Code section 85.22 gives the employer a right of 

• 

' 
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subrogation and provides a method for the employer to obtain a 
lien upon any recovery that the claimant may obtain from a third 
party. The fact that claimant may obtain such a recovery, or 
that a settlement has been made with the proceeds being held by 
claimant's attorney in the state of Minnesota, does not justify 
the failure to pay benefits due under Chapter 85 of The Iowa 
Code in a timely manner. In fact, the first unnumbered paragraph 
of section 85.22 envisions a system where workers' compensation 
benefits are paid and the employer then looks to the third party 
for reimbursement. If the employer in this case pays benefits 
to the claimant in accordance with this decision, it would then 
have a lawful right of subrogation against any recovery from any 
third party which claimant may obtain due to the accident which 
is the subject of this litigation. 

FINDINGS OF FACT 

1. On September 9, 1985, Marvin Knudsen was a resident of 
the state of Iowa, employed by Madden Trucking, an employer who 
main tained a place of business at Boone, Iowa. 

2. Knudsen was injured on September 9, 1985 when struck by 
a veh icle while crossing a street in the process of preparing to 
make a delivery of freight which he was hauling as part of the 
duties of his employment with Madden Trucking. 

3. Following the injury, claimant was medically incapable 
of performing work in employment substantially similar to that 
he performed at the time of injury from September 10, 1985 until 
Octobe r 29, 1985 when claimant became medically capable of 
retu rning to employment substantially similar to that in which 
he was engaged at the time of injury. 

4. Claimant's appearance and demeanor were observed as he 
testified and he is found to be a fully credible witness. 

5. Medical expenses incurred by claimant in the total 
amount of $797.00 as itemized in the pre-hearing report were 
reasonable expenses that were incurred in obtaining reasonable 
treatment for the injuries he sustained on September 9, 1985. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the subject matter of 
this proceeding and its parties. 

2. Claimant sustained injury to his head and l eft leg on 
September 9, 1985 which arose out of and in the course of his 
employment with Madden Trucking. 

3. Claimant is entitled to receive seven and one-seventh 
~eeks of compensation for temporary total disability under the 

I 
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provisions of Iowa Code section 85.33. 

4. Claimant is entitled to recover $797.00 in medical 
expenses under the provisions of Iowa Code section 85.27. 

JOU931 

5. The fact that a third party settlement may be recovered 
does not constitute any lawful justification or excuse for the 
failure to pay benefits which are owed to an employee under the 
prov isions of Chapter 85 of The Code of Iowa. 

ORDER 

IT IS THEREFORE ORDERED that defendant pay claimant seven 
and one-seventh (7 1/7) weeks of compensation for temporary 
total disability at the stipulated rate of one hundred fifty-two 
and 94/100 dollars ($152.94) per week payable commencing September 
10, 1985. 

IT IS FURTHER ORDERED that defendant pay the entire amount 
in a lump sum together with interest from the date each payment 
came due until the date of payment at the rate of ten percent 
(10%) per annum pursuant to Iowa Code section 85.30. 

IT IS FURTHER ORDERED that defendant pay claimant seven 
hundred ninety-seven and 00/100 dollars ($797.00) as and for 
reimbursement for medical expenses he incurred. 

IT IS FURTHER ORDERED that defendant pay the costs of this 
action pursuant to Division of Industrial Services Rule 343-4.33. 

IT IS FURTHER ORDERED that defendant file Claim Activity 
Reports as requested by this agency pursuant to Division of 
Indus trial Services Rule 343-3.1. 

signed and filed this ( f,.S.- day of 412 r; I I 1988 • 

Copies To: 

Mr. Leonard R. Holland 
Attorney at Law 
P.o. Box 138 
307 First Street NW 
Dayton, Iowa 50530 

. ' 

. . ' /) ~i' 
/f/;0e,k/j _" . I /hVL -

MICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

I 
f 
t 



" 

KNUDSEN V. 1•1ADDE,, TRUCKING 
?age 8 

Ms. Dorothy L. Dakin 
Attorney at Law 
712 Arden Street 
Boone, Iowa 50036 

Mr. Kieke C. Quinn 
Mr. Benjamin T. Doran 
Attorneys at Law 
809 8th Street 
P.O. Box 248 
Boone, Iowa 50036 
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File No. 800074 

A R B I T R A T I O N 

D E F11SL END 
fEB 2 5 19SS 

\OWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by David Koetters, • • 

c1a1mant, against State III Electric, employer, and Heritage 
Mutual Insurance Co., insurance carrier, to recover benefits 
Under the Iowa Workers' Compensation Act as a result of an • • 
1nJury sustained July 24, 1985. This matter came on for hearing 
befo re the undersigned deputy industrial commissioner December 3, 1987. The record was considered fully submitted upon the 
receip t of joint exhibit 26 (the deposition of John J. Dougherty, 
M.o.) December 14, 1987. The record in this case consists of 
:he testimony of the claimant, Elliot Rush, and Lynda Boyd; and · 
Joint exhibits 1 through 29, inclusive. 

ISSUES 

Pursuant to the prehearing report and order submitted and 
approved December 3, 1987, the issues presented for determination are : 

1. Whether claimant's work injury is the cause of any 
Pe rmanent disability and, if so, the nature and extent thereof; ana 

2. 
sat io n The extent of claimant's entitlement to weekly c ompen

for temporary total disability/healing period benefits. 

FACTS PRESENTED 

Claimant, an electrician by trade, sustained an injury 

' • 
i 
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arising out of and in the course of his employment July 24, 

J00~34 

1985, when he fell into a hole while following a line of conduit. 
Claimant was hospitalized where his left shoulder was reset by 
Dr. H. N. Hirsch and his arm placed in a restraining device so 
he could not move it. Claimant stated he was referred to John J. 
Do ugherty, M.D., who treated him with medications, physical 
therapy and a TNS unit which he still uses for pain control. 
Claimant last saw Dr. Dougherty at the end of December 1986, 
when he was treated for a broken hand sustained in a home 
acc ident. Claimant acknowledged that since his treatment for 
tha t home accident, he has neither continued with nor sought the 
car e of any medical provider. 

Claimant testified he was never told by Dr. Dougherty he was 
released to return to work. However, in December 1986, when his 
wo rkers' compensation payments ceased, claimant contacted his 
local union business office and requested to have his name 
plac ed on the employment r~fetral list. Claimant was sent to 
two j obs in 1987, both of which he was able to perform satis
fac t orily. He maintained, however, that the other workers on 
the j ob "took care of" him by doing all the lifting, carrying 
and pulling and that neither job required any overhead work. He 
also acknowledged that since his injury he has worked on a 
remodeling project, has done some painting, has been a consultant 
on t he installation of a computer system and was attempting to 
install an overhead fan at home when he fell in December 1986. 
Cla i mant stated that since his work injury he has not c onducted 
any ac tive job search outside of placing his name on the union 
refer ral list and has not taken any action toward a change in 
voe at ions. 

Claimant identified his current symptoms as constant pain 
his le ft shoulder, arm .and neck which he described as a dull 
ache , at times severe. He testified he cannot work overhead 
with any degree of efficiency because the extended use of his 
a~m overhead or any heavy repetitive lifting or pulling causes 
his pain to intensify . 

• in 

. Elliot Rush testified he is the business manager for the 
Sioux City local electrical union and as such is responsible for 
referr ing union members to work. He explained that after 
rece i v ing an order for workers from an employer, he begins his 
refer rals from the top of the list discussing with each worker 
whether or not the J'ob is within his caoabilities. He stated 
wh · ... en claimant was called in 1987 about work on the Powerhous e , 
~~aimant indicated he was willing to at least try the work and 

at he received no complaints on the quality or quantity of 
wo rk claimant performed while on the job . 

. Lynda Boyd, M.S., , C.R.C., C.I.R.S., testified that she 
~~v ~ewed the vocational rehabilitation report of Gail Leonhardt 
.Joint exhibit 22) and that she strongly disagreed with its 

• 

• 

' • 
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content and conclusions particularly with regard to the assertion 
claimant has lost 99.04 percent access to the 9riginal employment 
market to which he had access before he became injured. Ms. Boyd 
maintained 99.04 percent is very high and would indicate significant 
res trictions had been imposed which she did not believe, based 
on a review of the medical records, had been imposed on claimant. 

John J. Dougherty, M.D., orthopedic surgeon, testified he 
began treating claimant September 30, 1985 on referral from Dr. Hirsch 
who had performed a closed reduction on the shoulder dislocation 
(dis location of the left humerus, fracture of the greater 
tuberosity left humerus, fracture of the left clavicle (joint 
,exhibit 3)). An arthrogram performed in October 1985 showed no 
evidence of a rotator cuff tear and an EMG study showed some 
e,.ridence of denervation in the deltoid and brachial radialis. 
Dr. Dougherty's office notes indicate claimant was not making 
much progress toward healing until February 10, 1986 when he 
noted claimant was beginning to show some improvement. One 
mon th later, however, claimant was referred to Dennis Nitz, M.D., 
for evalua'tion who opined after examination on April 1, 1986 
claimant's ''status post left shoulder dislocation with small 
humeral head avulsion fracture and fractured left clavicle" was 
"clinically stable" and that there was "no evidence of cervical 
radic ulopathy, brachial plexopahty, entrapment neuropathy." (Jt. 
Ex. 2) 

Claimant thereafter returned to Dr. Dougherty's care who 
noted on June 6, 1986 that when claimant was seen May 13, 1986, 
the possibility of claimant's returning to work was discussed 
but re jected by claimant. Dr. Dougherty wrote: 

It appears that Mr. Koetters has pretty well 
reached a plateau •.•. Basically, I have no other 
s ignificant treatment for him •••• 

As far as disability, I think we should wait 
three months and give him a disability •••• As far as 
restrictions, I would say he's probably going to 
have some difficulty as far as abducting and 
wo rking above his head, but I would not be adverse 
t o letting him do whatever he feels he can do with 
limitation by pain and possibly by some weakness. 
I would feel at this point in time that he will 
Probably have a disability of about 10% of his left 
up~er extremity, but I think it would be best to 
wait at least another three months and then determine 
his disability. 

~~ arthrogram and E:1G were done again in November 1986 at which 
a~~e Dr. Dougherty notes claimant had no evidence of denervation 
h' the EMG was normal. At that time, Dr. Dougherty expressed 

1.s belief that claimant's range of motion was good and his 

• 
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power was back. Dr. Dougherty wrote on December 30, 1986: 

Attempting to arrive at a disability rating on 
this patient, it would be my opinion he's probably 
entitled to about 5% of his left upper extremity. 
As I mentioned before, his EMG looks normal now 
around the shoulder ••.• I am just at a loss to 
explain why he can't do more than he says he 
reportedly is able to do. 

JOU936 

Claimant was seen for evaluation July 9, 1986 by Horst G. Blume, 
M.D., who concluded: 

It is my opinion, within reasonable medical 
probability, that the patient has a permanent 
partial disability to the left arm of 36%, which 
includes a partial injury to the auxillary nerve 
due to loss of strength and pain of 20%, --and 16% 
due to loss of range of motion, and the injury 
sustained are a direct result of the work-related 
accident when the patient fell on July 24, 1985. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
pe rsonal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The claimant has the burden of proving by a preponderance of 
t he evidence that the injury of July 24, 1985 is causally 
related to th~ disability on which he now bases his claim. 
Bodi sh v . F i s c her , I n c • , 2 5 7 I ow a 51 6 , 1 3 3 N • W • 2 d 8 6 7 ( 1 9 6 5 ) . 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
i32 (1955). The question of causal connection is essentially 
Within the domain of expert testimony. Bradshaw v. Iowa Methodist 
~Ospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The expert medical evidence must be considered with all 
~ther evidence introduced bearing on the causal connection. Burt, 

47 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
f erris Hardware, 220 N.W.2d 903 (Iowa 1974). The 
bxpert opinion may be accepted or rejected, in whole or 111 part, 
¥ the trier of fact. Id. at 907. Further, the weight to be 

91ven to such an opinion is for the finder of fact, a nd that may 
be affected by the completeness of the premise given the expert :~d other surroundin•g circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 

15
7 • See also Musselman v. Central Telephone Co., 261 Iowa 352, 
4 N.W.2d 12s (1967). 

I 
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If a claimant contends he has industrial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
25 6 Iowa 1257, 130 N.W.2d 667 (1964). A shoulder 1nJury, 
however, is not scheduled, being an injury to the body as a 
whole. Alm v. Morris Barrick Cattle Co., 240 Iowa 1174, 38 N.W.2d 
161 (194 • 

Iowa Code section 85.34(1) provides that if an employee has 
suffered a personal injury causing permanent partial disability, 
the employer shall pay compensation for a healing period from 
the day of the injury until (1) the employee returns to work; or 
(2) it is medically indicated that significant improvement from 
the injury is not anticipated; or (3) until the employee is 
medic ally capable of returning to substantially similar employ
ment. 

By the very meaning of the phrase, a person with a 
"permanent disability" can never return to the same 
physical condition he or she had prior to the 
injury .•••• See, 2 A. Larson, The Law of Workmen's 
Compensation§ 57.12 (1981). The healing period 
may be characterized as that period during which 
there is reasonable expectation of improvement of 
the disabling condition,'' and ends when maximum 
med ical improvement is reached. Boyd v. Hudson 
Pulp & Paper Corp., 177 So.2d 331, 330 (Fla.1965 ) . 
That is, it is the period "from the time of the 
in jury until the employee is as far restored as the 
pe rmanent character of his injury will permit." 
Winn Drilling Company v. Industrial Commissioner, 
32 Ill.2d 144, 145-6, 203 N.E.2d 904, 905-6 (1965). 
See also w. Schneider, Schneider's Workmen's 
Compensation, § 2308 (1957). Thus, the healing 
pe riod generally terminates "at the time the 
at t e nding physician determines that the employee 
has recovered as far as possible from the effects 
of the injury. Winn, 203 N.E. at 906. 

Armstro ng Tire & Rubber Co. v. Kubli, 312 N.W.2d 60, 65 ( Iowa ner) . 

Iowa Code section 85.34(2) provides that compensa tion f o r 
P;rmanent partial disability shall begin at the terminatio n of 
tne he aling period. Iowa Code section 85.34(2) (u) provide s t ha t 
~ompensa tion for a nonscheduled or body as a whole injury s ha ll 
t~ Paid in relation t c 500 weeks that the disabil i t y bear s t o 

e bod y as a whole. 
., 

ANALYSIS 

Ge nerally, a claim of permanent d i sability i nvokes an 
t . • I 

t 
I 

f 

l 
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initial determination of whether the work injury is the cause of 
permanent physical impairment or permanent li~itation in work 
ac tivity. Considering the claimant's testimony with regard to 
his current physical complaints and capabilities in conjunction 
with -the medical records and opinions, it is accepted claimant 
will never return to the same condition he was in prior to the 
work injury of July 24, 1985 and that it is, therefore, the 
cause of a permanent impairment. Further, based upon the situs 
of the injury (dislocation of the left humerus, fracture of the 
greater tuberosity, fracture of the left clavicle) as well as 
cla imant's testimony of subjective symptoms beyond the upper 
ex tremity, it is accepted claimant sustained an injury to his 
shoulder which constitutes under Alm, supra, an injury to the 
body as a whole. See also Nazarenus v. Oscar Mayer & Co., II 
Iowa Industrial Commissioner ~eports 281 (Appeal Decision 1982). 
In Alm, claimant had a rating of 25-30 percent impairment to the 
arm and the court, no ting the anatomic al 1 oca tion of_ the injury 
exte nded from the arm into the shoulder, ruled that the injury 
was not restricted to a schedule; thus, an injury to the shoulder 
which produces permanent impairment entitles the claimant to an 
industrial disability. See also Lauhoff Grain Co. v. McIntosh, 
395 N.W.2d 834 (Iowa 1986). 

The mere fact that the rating pertains to a scheduled member 
does not mean the disability is restricted to a schedule. 
Pulle n v. Brown & Lambrecht Earthmoving, Incorporated, II Iowa 
Indus trial Commissioner Reports 308 (Appeal Decision 1982). 
There are two impairment ratings in the record. Dr. Dougherty, 
claimant's treating physician, rated claimant as having a 10 
~ercent permanent partial impairment to the upper left extremity 
in June 1986 a·nd reduced that to 5 percent in December 1986. Dr. 
Blume, who saw claimant for evaluation in July 1986, rated 
claimant as having a permanent partial disability to the left 
arm of 36 percent. Neither Dr. Hirsch, who performed the closed 
reduct ion, nor Dr. Nitz, who saw claimant for evaluation, 
Provid e any permanent partial impairment rating. 

B Dr. Dougherty's opinion is given greater weight than Dr. Blume's. 
asea on Dr. Blume's report, there is no indication that he 

availed himself of any of the x-rays or EMG tests previously 
Performed, that he performed any diagnostic tests himself and it 
would appear he relied in large measure on the subjective 
~?mpla ints of claimant. Further, Dr. Blume bases 20 percent of 
tis rating on neurological injury while tests, done subsequent 
0 the rating, reveal the absence of any neurological injury. 

d Functional disability is an element to be considered in 
eterm ining industrial disability which is the reduction of 

!a~ning capacity, but consideration must also be given to the 
nJured employee's age, education, qualifications, experience 

a~ inability to engage in employment for which he is fitted. Olson 
~ Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963) • • 

I 
t 

l 
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Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of impairment to the body as a whole by a medical 
evaluator does not equate to industrial disability. This is so 

;00939 

· as impairment and disability are not synonymous. The degree of 
industrial disability can in fact be much different than the 
degree of impairment because in the first instance reference is 
to loss of earning capacity and in the later to anatomical or 
functional abnormality or loss. Although loss of function is to 
be considered and disability can rarely be found without it, it 
is not so that a degree of industrial disability is proportionally 
related to a degree of impairment of bodily function. 

Factors to be considered in determining industrial disability 
incl ude the employee's _medical condition prior to the injury, 
immediately after the injury, · and presently; the situs of the 
i.njury, its severity and the length of healing period; the work 

· experience of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; age; education; motivation; functional 
impa irment as a result of the injury; and inability because of 
the injury to engage in employment for which the employee is 
fitted . Lo s s o f earn i ng s ca used by a j ob tr ans fer for r ea sons 
rela ted to the injury is also relevant. These are matters which 
the finder of fact considers collectively in arriving at the 
dete rmination of the degree of industrial disability. 

There are no weighting guidelines that indicate how each of 
the factors are to be considered. There are no guidelines which 
9ive, for example, age a weighted value of ten percent of the 
total value, education a value of fifteen percent of total, 
mo~ivation - five percent; work experience - thirty percent, etc. 
Neither does a rating of functional impairment directly correlate 
to a degree of industrial disability to the body as a whole. In 
Other words, there are no formulae which can be applied and then 
added up to determine the degree of industrial disability. It 
there fore becomes necessary for the deputy to draw upon prior 
e~pe rience, general and specialized knowledge to make the 
~~n~ ing with regard to degree of industrial disability. See 
_t tstensen v. Hagen, Inc., (Appeal Decision, March 26, 1985); 
~te rson v. Truck Haven Cafe, Inc., (Appeal Decision, February 
.!S , 1985) • 

. Claimant is 47 years old (45 at the time of injury) who, as 
Wtll be discussed, has had a lengthy healing period as a result 
of the injury. He is a high school graduate with previous work 
expe rience as a truck driver, warehouseman, equipment operator f~ assembler and who has, since 1962, worked as an electrician 
; residential, commercial and industrial settings. He described 
a~s heal th be fore his injury as "generally good" al though he 
~so now admits to problems with restricted breathing due to 

I 
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asthma and high blood pressure compounded by obesity and alcohol 
intake. For an extensive period in 1987, claimant returned to 
his previous employment and, after three weeks - on the job, was 
named foreman earning approximately $18.50 per hour, about $3.00 
more per hour than a journeyman electrician. Neither Dr. Dougherty 
no r Dr. Blume impose any particular restriction on claimant 
outside of pain tolerance, essentially leaving it to claimant's 
disc retion as to what he may or may not be able to do. Claimant 
a~g ues, however, his work as an electrician is heavy work 
requiring he be able to sustain working over head which he does 
not feel he can do with any degree of efficiency. As support, 
claimant points to the vocational rehabilitation evaluation 
report of Gail Leonhardt. (Jt. Ex. 22) That report is, however, 
given little weight in this analysis because of its questionable 
probative value. The undersigned's observation of claimant at 
the time of hearing and the actions of the claimant himself in 
returning to work and showing his ability to perform his job 
satisfactorily establish claimant clearly has not been precluded 
from 99.04 percent of the labor market to which he had access 
prio r to his injury. Claimant argues that the only reason he 
was able to do these jobs was his union coworkers "took care of" 
him by doing the heavy work. Elliot Rush attested to this as 
being the prevailing attitude, in his opinion, throughout the 

• 
un1on membership. Accepting this testimony, a question arises 
as to whether or not there is any reason to believe this would 
not continue in the future, thus, allowing claimant not only the 
opportunity to return to work but also to work in his chosen 
trade . It is accepted, however, that claimant's work injury has 
~f~ected his capacity to earn since claimant, prior to his 
1nJury , had no need to depend on the assistance of others. 
~onsid ering, then, all of the elements of industrial disability, 
it is concluded claimant has established he has a permanent 
Partial disability of 10 percent for industrial purposes. 

The final question for resolution is claimant's appropriate 
h'=aling period. Claimant prays for a healing period from July 
24 , 1985 through February 2, 1987--the period from injury to 
r~turn to work. Defendants assert claimant's healing period 
~nould cease July 9, 1986, the time of Dr. Blume' s rating since 
it is reasonable to conclude it was then medically indicated 
that significant improvement from the injury was not anticipated 
a~ that claimant was then capable of returning to employment 
~Ubstantially similar to his preinjury employment. Dr •. Dougherty 
~n July 1986 rated claimant 10 percent permanently partially 
~mpaired. H~wever, in December 1986 the rat~ng ~s reduced .. 
8
1early , claimant must have improved over this six month period. 

Woth Dr. Nitz and Dr. Blume recommend additional tr ea tment. 

5hen considering all the possible dates the medical experts 
fugges t as when claimant reached maximum medical recovery, it is 
touna claimant's healing period ended November 28, 1986 when the 
~suits of the EMG showed no evidence of denervation and the 

arthrogram was es sent iall y negative. Pursuant to Iowa Code 

I 
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section 85.34(2), permanent partial disability benefits shall 
commence November 29, 1986. 

FINDINGS OF FACT 

Wherefore, based on the evidence presented, the following 
facts are found: 

J00941 

1. Claimant sustained an injury arising out of and in the 
course of his employment July 24, 1985, when he fell in a hole 
while tracing a line of conduit. 

2. Claimant is currently 47 years old, a high school 
gr aduate, and has worked as an electrician since 1962. 

3. Claimant's work as an electrician requires pulling, 
li fting and carrying materials of various weights as well as an 
ab ility to work with the arms overhead • 

• 
4. Claimant suffered a dislocation of the left humerus, 

f racture of the greater tuberosity, left humerus and fracture of 
the left clavicle in the work accident July 24, 1985. 

5. Claimant's injury is to the shoulder, extending beyond 
the upper extremity as claimant perceives persistent pain in his 
sho ulder, neck and _arm. 

6. Claimant's injury is the cause of a permanent impairment. 

7. Claimant cannot work overhead with the same degree of 
efficiency as before his injury. 

8. Claimant has been able to return to work as an electrician 
but must depend on the assistance of others to do the heavier 
wo rk which causes his pain to intensify. 

9. Claimant's capacity to earn has been hampered as a 
result of the injury. 

10. Claimant has a 10 percent industrial disability as a 
result of the injury. 

11. Claimant reached maximum medical recovery November 28, 
19 86 when the last EMG revealed no denerva tion and the arthrogram 
Was essentially normal. 

CONCLUSIONS OF LAW 

Wherefore, based on the principles of law pr evio usly stated, the following conclusions of law are made: 

1. Claimant has established his injury is the c a use o f the 
! 
I 

I 
• 
l 

I 
I ---
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disability on which he now bases his claim. 

2. Claimant has established he sustained -an injury to the 
body as a whole. 

JOU942 

3. Claimant has met his burden of proving an industrial 
disability of 10 percent as a result of the July 24, 1985 injury. 

4. Claimant has established entitlement to healing period 
benefits for the period from July 24, 1985 through November 28, 
1986, inclusive. 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendants shall pay claimant seventy point four twenty-nine 
(70.429) weeks · of healing period benefits at the stipulated rate 
of three hundred forty-eight and 20/100 dollars ($348.20) per 
week. , 

Defendants shall pay to claimant fifty (50) weeks of permanent 
partial disability benefits at the stipulated rate of three 
hundred forty-eight and 20/100 dollars ($348.20) per week 
commencing November 29, 1986. 

Defendants shall receive full credit for the fifty-three 
(53) weeks ($18,447.18) of temporary total/healing period 
bene fits and the twenty-one (21) weeks ($7,309.26) of permanent 
partial disab~lity benefits previously paid. 

Payments that have accrued shall be paid in a lump sum 
together with statutory interest thereon pursuant to Iowa Code 
sec tion 85. 30. 

A claim activity report shall be filed upon payment of this 
award. 

Costs of this action are assessed against the defendants 
Pursuant to Division of Industrial Services srule 343-4.33. 

Signed and filed this ,;..5~day of February, 19 88. 

.,, DEBORAH A. DUBIK 
DEPUTY INDUSTRIAL COMMISSIONER I 

I 

I 
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Copies to: 

Mr. Harry H. Smith 
Attorney at Law 
P.O. Box 1194 
632-640 Badgerow Building 
Sioux City, Iowa 51102 

Mr. Charles T. Patterson 
Attorney at Law 
P.O. box 3086 
200 Home Federal Building 
Sioux City, Iowa 51102 

• 
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1108.50, 1803.1, 2209 
Filed June 27, 1988 
HELENJEAN WALLESER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

TERRY L. KOLLN, • • 
• • 

Claimant, • • 
• • 

vs . • • 
• File Nos • 782163 • 

FARMLAND FOODS, INC. , • 816127 • 
• 816128 • 

Employer, • • 
• A R B I T R A T I 0 
• 

and • • 
• D E C • I s I 0 N 

AETN A CASUALTY & SURETY • • 
COMPANY, • • 

• • 

Insurance Carrier, • • 
De fendants. • • 

1108 .50, 1803.1, 2209 

N 

Claimant did not show cervical complaints were r e lated to 
~o alleged work incidents or to cumulative trauma at work. 
Claimant haa had prior work experience which could have produced 
dege nerative disc disease as well as a motorcycle accident which 
he haa failed to report to medical practitioners. Physicians 
Op ined that the condition preexisted employment. Claimant did 
no t s how entitlement to greater permanent partial disability 
benefits that defendants had already paid for bilateral carpal 
tunnel syndrome. 

JOU944 
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TERRY L. KOLLN, 

Claimant, 

vs. 

FARMLAND FOODS , INC. , 

Employer, 

and 

• 

AETNA CASUALTY & SURETY 
C0!1PAN Y, 

Insurance Carrier, 
De fendants. 

• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
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• • 
• • 
• • 
• • 
• • 

INTRODUCTION 

File Nos. 782163 
816127 
816128 

A R B I T R A T I O ~ 

D E C I S I O N 

Thes e are proceedings in arbitration brought by the clairr,ant, 
Terry L . Kolln, against his employer, Farmland Foods, Inc., and 
its ins urance carrier, Aetna Casualty & Surety Company, to 
recover benefits under the Iowa workers' Compensation Act as a 
result ot inJuries allegealy sustained on July 13, 1984, November 
~4_, 198 4 and January 20, 1986. This matter came on for hearing 
<tore the unaersigned deputy industrial commissioner at Sioux 

~tty , I owa on February 2, 1988. First reports of injury were 
_l Lea on January 4, 1988 as regaras the alleged July 13, 1964 
;niu ry ; on December 13, 1984 as regaras the alleged November 14, 
~b 4 i nJury; ana, on January 4, 1988 as regards the alleged 

{~~uary _20, 1986 injury. As regards the alleged November 14, 
4 l nJury, the parties have stipulatea that claimant's rate ot 

co•pensa tion is $275.42 and that claimant has been paid healing 
berioa be netits ot $2,373 .lU ana permanent partial disability 
enef1ts of ~8 ,337 .15. 

The ~ecora in this case consists of 
ano of M . 
35 ary Tigges, R.N., as well as of 

• 

ISSUES 

the testimony of 
joint exhibits l 

claimant 
through 

thatPursu 0 nt to the pre-hearing report, the parties stipulated a,, : laimant' s rate of weekly compensation as regards the 
tn ie<,~ a . l'lb4 inJuries is $275 .42 ana a s regaras th e all e g ed 19 8 6 

ury ls $245.86. They turther stipulated that the provide r o t I 
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~a1cal services ~ould testify the tee for such services was 
reasonable and that defendants are not otfer ing contrary evidence. 
Tr:e issues rentaining to be deciaed are: 

1. \~hether claimant has received injuries which arose out 
or ana in the course of his employment on the alleged injury 
aates ; 

2. Whecher a causal relationship exists between claimant's 
allegea injuries and claimed disability; 

3 . whether claimant is entitled to benefits and the nature 
and extent of any benefit entitlement; and, 

4. Whether claimant is entitled to payment, in whole or in 
part , of Dr. Blume's charges for an independent medical examination 
unaer Iowa Coae section 85. 39. 

REVIEW OF THE EVIDENCE 

Claimant's aate of birth is June 27, 1951. He is a high 
school graauate who also completed an 18-month course in aviation 
~chanics. He has been feaerally certified in aviation mechanics, 
although his certification is not now in effect. Claimant has 
never workea as an aviation mechanic. Claimant has worked as a 
farme r with his father; as an upholsterer and upholsterer's 
:ie1per; as a laborer in a hide plant; and, as a laborer at 
Farms tead Fooas. Claimant has also owned and continues to 
0~(::ra te his own ui:,ho1stery business • 

. Claimant reported that, on July 13, 1984, he was working as 
a for ker on the 25-pouna HRI line. He described the forker as 
nav1ng an approximately 18-inch long prong with which to scoop 
~PS-pounct sections of bacon. He reported that the labore; then 
turnea and twisted from the waist while sliding the bacon into a 
bo~. Glanas were also picked out ot apf;roximately 50% of the 
~lices. The inaiviciual must raise his arms above shoulder 
rieight and then slide down to turn the bacon into the box. The 
tui1 box then slides down the line. The left arm is used on the o· . 
~fosite s1ae ot the table where sµbstantially tl1e same procedure 

tS to ll owe a. 

Claimant reporcea that, on July 13, 1984, he had neck pain 
:uch that he reported to the nurse's station and received 
:~Pi rin. he inaicatea that his toreman threateneci to tire him 
r ~e were oft the line for any length of time, even though a 
?~O l.er was also blowing on his neck. A nursing not~ whi<:h tvlary 
l99es, R.N., occupational health nurse for Farmland Foods, 
c~ent i~iea as her own for July 13, 1984 indicates that cla~mant 
n· 111Pla.ined of a sore neck and claimed he needed to work twice as 
.:ca since he was training a new scooper. Claimant t ook two 
Q._e t d · ametaphine tablets ana was given two to take later. Acco r ing 

.1VtJ94G 
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to the report, cla.imant retused referral to a doctor if the 

JUU~4'7 

doc tor was only to describe muscle relaxants. Claimant subs equently 
saw R. twl. Mason, twi. D. , on his own. Dr. Mason took claimant off 
wor k t(>r two aays with a work return of July 19, 1984. Claimant 
reportea that he then took no aspirins or other medication for 
his neck, although he did receive medication for his hands. 

Claimant reportea that, on November 14, 1984, he was either 
work ing as a scooper, a handler, a bacon grader or packing off. 
Cla imant des er ibea each process ana each involved repetiti ve 
hana move1nents over the course of an eight-hour day. Claimant 
1naicatea that his fingers began to swell and that he lost 
dexterity. He saw Donald Soll, M.D., who prescribed acetametaphine 
ana a splint. Claimant returnee to work ana reportea a gradual 
wor sening ot his hand symptoms. He subsequently saw Dr. Mason 
who reterrea hirr1 to John Green, M.D. Dr. Green performed 
elec trorr1ylographic studies and, subsequently, bilateral carpal 
tunne l releases; right release on February 7, 1985 and left 
release on March 7, 1985. Claimant returned to work approximately 
eignt weeks following his releases and was comfortable until 
three or four months subsequent to his work return, at which 
time he exp er ie:ncea bilateral swelling of his hands. Claimant 
reported that he then saw Dr. Green in January, 1986. 
Anti-1nflammator ies were prescr ibea. Claimant ceased to us e 
them as they upset his storr,ach. In February, 1986, Chester 
Thompson, M.D., evaluatea claimant. Dr. Thompson recommenced 
Claimant work in a warmer environment in a job requiring less 
s~eea ana repetition. Dr. Thornpson felt that claimant's index 
finge r linjury] had resulted in perrr1anent injury, but that 
Claimant's hand ana wrist swelling as well as his numbness would 
~ar~ed ly_improve with a change in claimant's environment. Dr. Thompson 
nai ca tea that, as of ftlarch 17, 1986, claimant had a 20% permanent 

partial impairment of the right hand and a 15% permanent partial 
1mpo.1 rment of the left hand. 

On January 20, 1986, claimant reported that he experienced 
P~Oblem~ with his lett hip ana left arm and shoulcier r:iumbness 
w lle either working in scooping or packing off. Claimant 
~ta ~ea that he usea BenGay and aspirin for those conditions as 
oav i sea by the plant nurse. He also saw Robert Soll, M.D., who 
~et:,ortealy at temp tea manipulation and f lexi r al. On F~bruary 8 , ~ 
986, Dr. Soll reported that radiographic x-rays obtained sh owe a 

~lai mant haa a narrowed CS-6 disc space. Dr. Soll apparently . 
r!fe rred claimant to Alan Fr ion, M.D. , a neurologist. Dr. Fr ion 
• po~tea that claiffiant's neurological examination with respect 
~~~h is upper extremities was within normal limits and that 
s ~lrriant had a relatively free range of motion ot th e cervical 
rP1 ne When examined • ., Dr. Frion opined that claimant's pain was e:~ a tea to his spur formations seen on r aaiog r aphs, but that 
aeaininat1on did not show hard evidence of radiculopathy or 

<: t eas · · ch e 1n cervical mobility. 'l'he aoctor state a that he felt 
ances that claimant's arthritic process was self-limiting we r e 

I 
I 
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fairly good ana that there was no current ev iaence ot a need for 
surg ical intervention. The doctor advised claimant to take 
aspirin on a regular basis tor a week or two to aetermine 
whe ther such would reauce his general level of neck discomfort. 

JOU948 

The insurer subsequently referred claimant to John J. Dougherty, 
M.D. Dr. Dougherty, of Orthopaedic Associates of Sioux City, P.C., 
saw claimant on October 2, 1986 and reported on October 31, 1986 
that claimant presented a markedly degenerative disc at CS-6 
with markea s~ur formation. He in<iicated that, upon exan1ination, 
claimant's range of motion was really fairly good with only 
minima l ai scomf or t with rotation to the right. 'The doctor 
reported that claimant did not appear to have neurological 
prob iems, but inaicatea that claimant might develop such in the 
tuture because of marked spurring of the foramina. He reported 
claimant as naving scoliosis and increased kyphosis. The doctor 
indica ted that claimant had good strength in his hand, although 
he may have a bit ot thenar a trophy on the right. The doctor 
opined that claimant probably developed carpal tunnel syndrome 
frorr1 the repetitive work he was doing and that the carpal tunnel 
releases appeared to have been successful. He opined that 
claimant was entitled to two- to three-percent perrnanent partial 
impairment to his upper extremities as a result of his carpal 
tunnel reJ.eases. He inaicatea claimant's hanas dia not look 
swo~len , that his joints looked okay and that his range of 
motion was good. The doctor opined that claimant's neck condition 
a1d not appear to be related to claimant's work, but was the 
result ot an ola, long-stanaing inJury which claimant may or may 
not remember . The doctor inaicated that claimant's upholstery 
work was not harder than his work at Farmland ana may have been 
the prec ipitating cause [of claimant's neck condition] before 
c la 1 man t eve r w or k e d f or Farmland • 

h In March, 1987, claimant's counsel referred claimant to 
or~t Bluffie , M.D., a neurosurgeon. Dr. Blume agreed that 

c~a1mant's permanent partial impairment should be 20% of the 
~l9ht hana ana 15% of the left hand per Dr. Thompson. 'I'hE: 
00ctor opined , based upon information in the claimant's history 
~na mea1.caJ. reports as well as his own examination, that claimant's 
_ony spur formation as well as his degenerative disc disease ~ev: 10Pea aur1.ng claimant's work at Farmland Fooas and that 
~~ritat ion of the rami dorsalis of the posterior nerve roots of 
r·e lntervertebral joints ot the mia lower cervical spine on the 
.
19ht , with suspicion of intermittent lower cervical nerve root 

~rrlto. tion, was an a~gravation of a preexisting condition. He 
P~Por ted that claimant had shoulder and arm pain as well as 
Peevlously reported neck pain. fie opineci that claimant's 
t rmanent partial impairment was 10% of the body as a whole as a 
c~!ul t ot his cervical spine conaition. Dr. Blume adv1sea tha~ 
w imant have a myelograrrl and CT scan before "pr oper treatment 
as 1 n1t1atea. Dr. Blume' s charges were as tollows: 

I 
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comprehensive office visit of March 16, 1987 
B NG of Ma r ch l 7 , l s i c ) 19 b 7 
o ttice visit of April 1, 1987 

$150.00 
190.00 

50.00 

On Mar ch 16, 1987, claimant was self-employed in his upholstery 
shop and was not working elsewhere. 

Claimant reportea that, at times, he limped at work as a 
resul t of a dull, aching pain in his left hip. He reported that 
ne too k up to six aspirins per ctay tor that condition. Claimant 
:ast t reated for neck pain in February, 1986 with Dr. Soll. 

Cl aimant initially testified that he was terminated on June 
9, 1986 after he had had too many doctor visits scheduled. He 
later s tated that the plant supervisor indicated his termination 
resu lted from claimant's failure to seek other jobs in the 
fac tory atter Dr. 'I'hompson had recorrunended claimant not continue 
wor king in his present job. Claimant reported that he lacked 
+:.ne seniority for other Jobs and that the union bidding systern 
in effec t prevented the employer from assigning him to jobs 
witnin Dr. Thompson's restrictions • 

. Cla imant reported that he has not found other employment 
since nis June 9, 1986 termination. Be has continued in his 
upholste ry business which he characterized as part-time. 
Cl~imant agreed that, from November, 1987 through Christrr1a s , he 
haa an i ncrease in that business. He characterized January and 
:ebru~ry as slow months in the upholstery business. Clairr1ant 
ag r eed that he is under grand jury indictment for selling drugs. 

Cla i mant testitiea that he continues to have loss of finger 
aoa hand dexterity with a decrease in strength in his arms and 
w~1sts . he reportea that his neck is stiff with limited range 
0 mo tion in co 1 d we at he r • 

198 
Claimant agreea he had had a motorcycle accide nt in July, 

ho~. He was bounced off his motorcycle and thrown over the 
r. 00 of a car. Claimant statea the injury was primarily to his 
cl?h t _lower calf with some right hip pain. Claimant is not 
u.ldllfl ln9 0 hif, injury. Claimant could not recall hav~ng h ad 

0
PPe r bac k and shoulder blade tenderness as reported in an 

iutpatient recor<.i ot July 14, 19 8 3. Claimant deni e d having been 

0
~V~ lvea in auto accidents when questioned as t o such by Dr. Ma s o n 

Cl uly 19, 1984 ana by Dr. Dougherty on October 28, 1986. 
sp1 imant stated it was possible he had had finger swelling a n d 
Pos1~~l ng per Dr. Soll in March, 1984. He inaicatea it wa s a lso 
sim~t~le that his right wrist complaints of Octobe r, 1984 we r e 

Qr to the problems of March, 1984. 

as aOn July 19, 1984, or. Mason reported that c laiman t wa s see n 
Ju ly 

1
tes ult ot a sprainea nec k whi c h o ccurrea wh ile wo r ki n g o n 
3 , 19b4. On October 8, 1984, Or. So ll p l aced c l aimant o n 

• 

! 

t 
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anti-inflammator1.es for one week for strain of his rigtit forearm 
tendons. On November 14, 1984, Dr. Mason diagnosed bilateral 
carpal tunnel syndrome. On January 11, 1985, Dr. Green reported 
claimant's account of his accident as repetitive flexion and 
extension ot the wrist causing bilateral carpal tunnel syndrorr,e. 

JOU9SO 

On August 25, 1987, Eaward M. Schima, M.D., a board-certified 
neu rologist, reportea that, on examination of August 4, 1987, 
cla i mant did not have objective weakness or reflex change. His 
co~laints were entirely subjective. He suspected that claimant's 
carpal tunnel syndrome was related to repetitive work at Farmland 
Fooas , but that clain1ant 's neck problem was a preexisting 
conai tion. The doctor estimated claimant's permanent "disability" 
as two to three percent ot the hands and his cervical [apparently 
permanent a isabi li ty] at five percent. The doctor reported that 
cla11nant may requ1 re turther study including a CT scan of the 
cervical spine to help delineate the extent of neck problems. 

In his deposition of January 11, 1988, Dr. Schima opined 
that claimant's upholstery work may have contributed to his 
carpal tunnel, but [had not likely contributed] to clairr1ant's 
other conditions. The doctor reported that get ting older is one 
cause o t spur forrrLation in the cervical area, but stated that 
trauma can also cause or accelerate the condition. He opined 
that there coula be multiple causes for claimant's neck pain and 
that i t was possible his job caused the pain. 

Claimant testified that the upholstery business involves 
keeping books, doing orders and operating a heavy-duty sewing 
~chine, a buttonholer and a foam shreader. Claimant advertises 
~~s up ho lstery business in the teJ..ephone directory serving 

arter Oak, Denison ana Dow City, Iowa. 

APPLICABLE LAW AND ANALYSIS 

Ou r t 1.r st concern is whether or not cla irr1an t received an 
!njury which arose out of and in the course of his employment. 
~ n his . pet 1. t ion , c 1 a i man t a 11 e g es an in J u r y ci ate of Nov e mb e ~ 14 , 
rn
984 Wlth injury resulting from repetitious use of both hands. 

~he lowa Supreme Court upneld the theory of cumulative tr auma as 
~P~rop r ia te in factually app r opr ia te workers' compensation 
(~ain,s in ~lcKeever Custom Cabinets v. Sn1ith, 379 N.W.2ci 36 8 
su~~a 1985). As c).a1.mant alleges a cumulative injury, the 
h issue of causal connection becomes intertwined with the 
~~~aae c issue of whether claimant receivea an injury which arose 

of ana in the course of his employment. 

ev . Cla imant has the bu raen ot proving by a preponderance o f tne 
14lC1!n~ e that he receivea injuries on July 13, 1984, No vembe r 
,.

0
' 984 ana January 20, lS,86 which arose out ot a nci in t h e 

2du~se o f employment. McDowell v. Town of Clarksv ille, 241 N .w. 
o4 (Iowa 1976); Musselman v. Ce ntral Te l eph o n e Co., 2 61 I owa 
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3~~ , 154 N.W.2d 128 (1967). 

An employee is entitlea to compensation for any ana a~l 
personal inJur ies which arise out of and in the course of the 
ernp lo}·ment. Section bS.3(1). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 

.1vu~s1 

4 u 2 , 6 b N • vJ • 2 a 6 3 ( 19 5 5 ) an a ca s es c i t e d at pp • 4 0 5 - 4 O 6 o f the 
I ow a Rep o r t • S e e a 1 s o S i s t e r Ma r y B en e d i c t v . S t . t-1 a r y ' s C o r p • , 
255 Iowa 84 7, 124 N. W. 2d 548 ( 1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

'I'he woras "out ot" refer to the cause or source of the 
inju ry. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

'I·he woras "in the course of" refer to the tin\e ana place and 
circumstances of the injury. McClure v. Union et al. Counties, 
lb8 N.W. 2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. 01.st., 
24 6 I ow a 4 0 2 , 6 8 N • W • 2 d 6 3 ( 19 5 5 ) • 

''An inJury occurs in the course of the effiployment when it 1.s 
wlth1n the period of employment at a place the employee may 
~easonably be, ana while he is doing his work or something 
~ncioental to it." Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2a 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 
2&3 (Iowa 1971), Musselman v. Central Telephone Co., 261 Iowa 
"52 , 154 N.W.2d 12& (1967). 

21 
The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 

. 8 1 ow a 7 2 4 , 7 31-3 2 , 2 5 4 N • W • 3 5 , 3 o ( 1 9 3 4 ) , a i s cu s s ea the 
oefini t1on of personal injury in workers' compensation cases as 
tollows : 

~hile a personal injury does not include an occupational 
disease under the workmen's Compensation Act, yet 
an_ injury to the health may be a personal injury. 
lC1 tations omittea.J Likew1.se a personal 1.njury 
1ncluaes a disease resulting from an injury .••• The 
resuit ot changes in the human body inciaent to the 
gene ral processes of nature do not amount to a 
Personal injury. This must follow, even though 
suc h natural change may come about because the life 
has been aevotea to labor and hard work. Such 
resu lt of those natural changes does not constitute 
~ personal inJury even though the same brings about 
~mpa irment of heaith or the total or partial 
incapacity ot the functions of the human body • 

• • • • 

1 
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A personal inJury, contemplatea by the workmen's 
Compensation Law, obviously means an injury - to the 
boay, the impairrrlent of health, or a disease, not 
excludea by the act, which- comes about, not through 
the natural building up and tearing aown of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.] The injury to the human body 
here contemplated nlust be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
aestroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the buraen of proving by a preponderance of 
the ev idence that the inJuries cited above are causally related 
to the aisabili ty on which he now bases his claim. Boaish v. 
Fische r, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Linaahl v. 
L · e, • Boggs , 2 3 6 I ow a 2 9 6 , 18 N • W • 2 d 6 0 7 ( 19 4 5 ) • A p OS s i bi l i t y 
1s ins ufticient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question ot causal connection is essentially within the 
domai n o f expert testinlony. Bradshaw v. Iowa t-'lethodist Hospital, 
2 51 I ow a 3 7 5 , 1 0 1 N • W • 2 d 16 7 ( l 9 6 0 ) • 

How ever, expert medical evidence must be considered with all 
other ev idence introduced bearing on the causal connection. 
Burt, 2 47 Iowa 691, 73 N.w.2d 732. The opinion of exp e rts need 
not be couched in definite, positive or unequivocal language. 
§ondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expe rt opinion may be accepted or rejected, in whole or in 
tar t~ by the trier ot fact. Id. at 907. Further, the weight .t o 
e give n to such an opinion isfor the finder of fact, and that 

il'ay be a ffected by the completeness of the premise given the 
;~Pert a na other surrounding circumstances. Bodish, 257 Iowa 

2
~6, 133 N.W.2d 867. See also Musselman v. Ce ntral Tele phone Co . , 
l low a 3 5 2 , l 5 4 N • W • 2 d 12 8 ( 19 6 7 ) • 

At ~earing, claimant testifiea that work processes in which 
ne was 1nvolvea on or about Novernber 14, 1984 c onsi s t e d of 
~ep~ titi ve hand movements during an eight-ho ur day and that, 
~u rlng this tirr1e, he exp er iencea a swelling in his hands and 
aoss of finger dexterity. Dr. Soll apparently presc ribed 
s~et~me tap~ine and hana splints. Dr. Green . c o nduc~ea Et-1G 
C!~aies ana, on January 11, 1985, noted an impress i o n that 
t ~ltrtant haa bilateral carpal tunnel syndronle. Carpa l t unnel 

1; ~ea~ es we re subs eq u·e n t l y p e r tor me d on the r i g ht o n Feb r u a r Y 7 , 
~x 5 _Q nd on the left on March 7 , 1985. Dr. Thomp son, who 
; aminea claimant in e arly 1986, advis e d c l a imant t o wo r k i n a !~:me: _e ~v1r o nment in a J Ob r equiring l ess s pee ci and repetition . 

t Qctv 1ce sugges t s tha t or. Thompso n b e lieved the r e was a i 
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relat1onship bet\•1een claimant's job and his hand condJ. tion. Dr. 
Dougherty expressly opined that claimant's carpal tunnel syndrome 
was a tunction ot his repetitive work at Farmstead Foods. On 
January 11, 19&5, Dr. Green indicated that, per claimant's 
selt-report, repetitive tlexion and extension of his wrists had 
proaucea carpal .tunnel syndrome. Dr. Schima suspected that 
claimant's carpal tunnel syndrome related to his repetitive work 
fo r Farmstead, although claimant's upholstry work may have 
contributea. All ot the above derr1onstrates that claimant's 
carpal tunnel syndrome was an injury which arose out of and in 
the course ot his employment with Farmsteaa Foods and that such 
1nJu ry and subsequent surgery has produced claimant's claimed 
a1saoility to his hands. Tne parties have stipulated that 
claimant had been paid healing period benefits of $2,373.10. 

• 

Ther e apparently is no claim for further healing period benefits. 
The parties further stipulated that claimant has already received 
permanent partial disability benetits at the appropriate rate 
and in the amount of ~8,337.15. At the appropriate rate of $275.42, 
such woula equal 30.270 weeks of permanent partial disability 
benefits. 

The right of a worker to receive compensation for injuries 
sus tained which arose out of and in the course of employment is 
sta t utory. 'I'he statute conterring this right can also fix the 
amoun t of compensation to be paid for different specific injuries, 
ana tne employee is not entitleci to compensation except as 
prov ided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936) • 

. An inJury is the producing cause; the disability, however, 
15 the result, ·and it is the result which is compensated. 

1~rt?n v. Nevaoa Poultry Co. , 253 Iowa 28 5, 110 N. W. 2d 660 

( 
~6i) ; Daile;y v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 

19 4 3 ) • 

An inJury 
~lSab 1 l l ty to 
• c h .l.v , t e arm. 
Commissioner 

to the wrist is generally considered to result in 
tne hana rather than to the upper extremity, that 
Elam v. Midland Manufacturing, II Iowa Industrial 

Report, 141 (App. Deen. i98l). 

Section 8~.34(2) compensates for various enumerated inJuries 
as f oliow s: 

~- For the loss of a hanci, weekly compensation 
curing one hundred ninety weeks. 

m. The loss of two-thirds ot that part of an arm 
between the shou1cter joint and the elbow joint 
s hall equal the loss of an arm ana the compensation 
~he~efor shall be weekly compensation during two 
1unarea fitty weeks. 

t 
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s. The loss ot both arms, or both hands, or both 
teet, or both legs, or both eyes, or any two 
thereot, caused by a sin9le accident, shall equal 
tive hundred weeks and shall be compensated as 
such, however, if said en1ployee is permanently and 
totally disabled he may be entitled to benefits 
under subsection 3. 

Webster's Ninth New Collegiate Dictionary, defines an 

J009S4 

acc1aent as an unforeseen and unplanned event and as an unexpected 
happening causing loss or inJury which is not due to any fault 
or misconduct on the part of the person injured, but for which 
legal relier may be sought. 

In cases of doubt as to workers' compensation cases, the 
court must construe statutes liberally with a view to extending 
aid to every employee who can be fairly brought within them. 
Usgaara v. Silver Crest Golf Club, 127 N.W.2d 636 ( Iowa 1964). 

Init ially we are concerneo with the situs ot claimant's 
scheauled injury. The greater weight of medical references are 
to the hand and to impairments in the fingers, wrist or hand and 
not to the upper extremity or arm. That finding suggests that 
claimant's 1.nJury is properly located in the wrist or hand 
region . We next must consider whether claimant's injury is 
Properly compensable under section 85.34(2) (1) or section 85.34(2) (s). 
As noted above, on January 11, 1985, Dr. Green's impression was 
ot bila teral carpal tunnel syndrome. Claimant's surgeries were 
performed within four weeks of each other. Past experience with 
car~al tunnel inJuries has lea the undersigned to believe that 
.. ~ 1s common to schedule bi later al releases sequentially, 
~J. th0ug h within a short time frame, in order to avoid total 
. 1sableme nt of both hands simultaneously on the part of the 
lnju rea party. 'I·he overall sequence of claimant's complaints 
~ugges ts that his conditions in both hands developed simultaneously 
dna not sequentially. 'l'he fact that surgeries were scheduled 
Wlth' . th in fo ur weeks of each other also suggests such. We believe 

rat_ t~e s~quential scheauling ot surgeri~s in such ~lose 
~a~Xtm1ty 1s not sufficient to remove claimant's claim from the 
m aitional benefits possible under section 85.34(2)(s) where the 
w:oical. evidence as a whole suggests that claimant's condition 
ts a bilateral inJury resulting from repetitive, work-related 

htauma . (As set forth above, an accident need not be one 
df>f,e . or ning. lt is the untoreseeaoleness and the absence ot fault 

u n misc O n duct on the pa r t of the in j u red p e r son w hi ch is co mm on l Y 
iaers tooa to proauc~ an acciaental happening.) 

on We finally consider claimant's actual disability entitlement 
198:ccount ot his bilateral carpal tunnel synorome ~ rr:i Fe~ruary, 

'Dr. Thompson rated claimant's permanent partial 1.mpa1rment 

I 

I 
I 

I 
I 
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as 15% of the right hand ana 20% of the left hana. Dr. Thompson 
then noted it was likely tha c claimant would ha·ve a marked 
imp rovement in his hand conaition with a change in his environment 
anci a decrease in repetitive movements. Dr. Blume, who evaluatea 
cla irr1ant curing and after March, 1987, agreed with Dr. Thompson. 
Dr . Dougherty saw claimant in October, 1986 and then reportea 
tha t claimant haa a two- to three-percent irnpairment of his 
uppe r extremities. He indicated that claimant's hands did not 
look swollen, that his joints were okay and that claimant had 
good range of motion. Dr. Schinia evaluated claimant on August 
25, 1987. He then stated that claimant's irr1pairment was two to 
three percent of the hanas. Claimant was terminatea on June 9, 
1~86 . Bence, the Blume, Dougherty and Schima evaluations were 
all subsequent to claimant's termination and at a time when 
claimant haa haa a change from his environment during which he 
was evaluated by Dr. ·Thompson. Dr • . Dougherty is an orthopaedist; 
Dr. Schima is a neurologist; and, Dr. Blume is a neurosurgeon. 
Drs. Dougherty and Schima arrived at independent impairment 
rating s at ter independent evaluations. As defendants not ea in 
their brief, neither summarily adopted the other's evaluation. 
We note that that fact also lends credibility to their evaluations. 
\ve no te that it is of little significance whether we adopt Dr. Dougherty's 
or Dr. Schima's impairment ratings, even though Dr. Dougherty 
references impairment to the upper extremity and Dr. Schima 
refere nces irrlpairment to the hana. Two percent of the hand, 
under the AMA guides, is equal to two percent of the upper 
extremity. 'l·hree percent of the hand, under the AMA guides, is 
~qual to three percent of the upper extremity. We have already 
aec1aed that, under Iowa law and the facts of this situation, 
claimant's impairment is to the hand, but must be evaluated 
unaer secton 85.34(2) {s). When the impairments are construed in 
the ligh t most favorable to claimant, it is found that claimant, 
at bes t, has an impairment of three percent of each hand. As 
noted ,. three percent of a hand equals three percent of the upper 
extremity and, unaer the At-lA guiaes, three percent of the upper 
extremity equals two percent of the body as a whole. Under the 
ANA gu ides' combined values charts, two percent of tr1e body as a 
whole , when combined with another two percent of the body as a 
'iJnoie , equals a four percent body as a whole permanent partial 
l~airment. A four percent boay as a whole impairment equals 20 
weeks Ot benet1.ts unoer section 85.34(2) (s). Cla1.rnant has 
~lteaay received substantially greater than that amount of 
c enet 1 ts on account of his November, 19 8 4 in Jury. For that 
Peason, claimant is not entitled to further benefits in this 
toceea ing. 

· We next consider the questions raised by claimant's alleged 
in)urie s ot July 13, --1984 and January 20, 1986. 

out I~i tial~y, we note that the law as to the issu~s of.arising 
bet ot ana 1.n the course of ana as to causal relationship 

ween any claimed injury and any alleged disability are as set 

: 
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rorth above in reg a rd to cla irr1an t 's carpal tunne_l syndrome with 
tne exception of the f o 11 owing : 

While a claimant is not entitlea to compensation for the 
resu l t s of a preexisting injury or disease, the mere existence 
at the tirr1e of a subsequent inJury is not a defense. Rose v. 
John Deere Otturr.wa Works, 247 Iowa 900, 908, 76 N.w.2d 756, 
/b0-76 1 ( 1956). If the claimant had a preexisting condition or 
01sability that is aggravated, accelerated, worsened or lighted 
up so tnat it results in disability, claimant is entitled t o 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812 , 815 ( 19 6 2 ) • 

An ex~ert's opinion based on an incomplete history is not 
necessarily binding on the commissioner, but must be weighed 
with other tacts ana circumstances. t-1usselman v. Central Telephone 
~, 2 61 I ow a 3 5 2 , 3 6 0 , 15 4 N • W • 2 d 12 8 , l 3 3 ( 19 6 7 ) • 

Cla imant alleges a work incident on July 13, 1984 when he 
expe rien c ed neck stiffness and pain and had cold air blowing on 
h1s nec k. Claimant apparently lett work that day. It is 
unclear whether claimant left voluntarily or left as a result of 
a suspens ion for tnrowing meat. Nurse's notes do reflect the 
neck stiffness of that date and that claimant refused to see a 
00ctor as ot that date. Claimant voluntarily saw Dr. Mason, 
apparent ly his own physician, on July 19, 1984. Dr. Mason 
reportea a neck sprain of July 13, 1984 while at wo rk. The 
,bove suggests that claimant did experience neck pain at work on 
Ju.1y 13 , 1~84. 'I·he question remains as to whether such related 
to work o r as to whether such resulted in an injury as contemplated 
~noer ou r workers' compensation act, however •. Cla~mant further_ 
est1f 1ea that, on January 20, 1986, he experienced left arm and 

Shoulaer numbness while working in either scooping or packing 
~ff. Cl aimant was apparently off work again at that time, but 
cis aetenaants point out in their brief, it is unclear as to 
whether he was off for flu or for neck symptoms. He nce, again, 
:~i.t.e cla imant may well have experiencea numbness as o f that 
~te , the question remains as to whether his experience at wo rk 

a;s an in Jury within our act. To ascertain such, we mus~ loo k 
Cl 

the med ical causation questions. Dr. Blume, who examined 
a aimant in March, 1987, relates claimant's degener a t i ve di sc 
t~sease a nd spur formation to claimant's work at Farmstead and 
anPOtts that there is an irritation of the ner ve r oo ts whi ch i s 
O[.iiagg ravation of a preexisting condition. We find Dr. Blume' s 
Clan ion t ~stimony confusing at best. Dr. Schirr,a, who examine d 
Pte irr,~n t . 1.n August, 198 7, opined that his neck pr o b lems we r e a 
caue xist ing conaition and indicate d that the r e c o uld be _mu l tiple 
tha~es t <:> r neck pain, "including aging and tr a uma. He d i d s t a t e 
Who e Cla. ~mant 's J o b was a pos sible cause o f nec k pa in. Dr. F r ~on , 
ex- xamined claimant early on, found that cla i ma nt' s neur o l ogi ca l 
no;~lnlat~o ~, wicn resp e ct t o his upper e xtr e rr1i ti es , was wi th i n 

,a limits and tha t cl a imant had r elat ively free r ange of 

• 

f 

I , 
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~t ion ot the cervical spine. The doctor related claimant's 
pa in to spur formations seen on radiographs. He· described 
clairr1ant' s condition as an arthritic process which was likely 
self-limiting with no current evidence of a need for surgical 
intervention. Dr. Fr ion's remarks suggest a long-standing 
cond ition such as Dr. Schima opined. Dr. Dougherty, who examined 
claimant in October, 1986, opined that claimant's neck condition 
01d not appear to be work-related. He reported that the condition 
:ikely resulted from an old inJury which clairr1ant may or may not 
remember. Dr. Dougherty further opined that claimant's extensive 
work as an upholsterer may have been a precipitating cause of 
the neck cond1. tion betore claimant began work at Farmstead. We 
note that clairr.ant did have a motorcycle accident in July, 1983 
in which he was thrown from his motorcycle and over the hood of 
a car. Claimant deniea having haa any motor vehicle accidents 
to ~oth Ors. Dougherty and Mason. We find claimant's express 
den1a1 ot any motor vehicle accidents troubling. Coupled with 
claimant's overall demeanor at hearing, it leaves us to believe 
tnat cla imant was not an altogether credible witness. We adopt 
the opin ions of ors. Dougherty and Schima that claimant's 
cond1tion was preexisting as such would be consistent with 
claimant's previous motor vehicle accident, the degenerative 
nature of his disease and the work in which claimant was engaged 
Prior to his Farmstead err1ployment. We find that, while claimant 
:na Y we 11 have ha a neck pain on J u l y 13 , l 9 8 4 and arm and shoulder 
~tbness on January 20, 1986, both at work, neither condition 
was so related to work as to suggest that the conditions were a 
work injury which arose out of and in the course of claimant's 
employrrten t. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

wh · Cl~ imant ~as involved in work on or about November 14, 1984 
lch involvea repetitive hand movements during an eight-hour 

work day. 

Cia 1ffiant experienced swelling 1.n his hands and a loss of 
aexter ity. 

Cla imant was treated medically with acetametaphine and hand 
Splints . 

car Elect rorr,y e iog r af'h ic studies ind 1. ca ted claimant had bi 1 ate r al 
Pa l tunnel syndrome. 

That conaition was d1aynosea on January 11, 1985. 

lettCa rpal tunnel releases were performed on the right and the 
on February 7, 1985 ana March 7, 19b5, respectively . 

• 
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Claimant had past experience, both full-time and part-time 
in his own upholstery business. 

Upholstery work also involves hand motion. 

Repetitive work at Farmsteaa Foods was a substantial factor 
in the development of claimant's bilateral carpal tunnel syndrome. 

Claimant's rr,edical symptoms ana impairment were con£ ined to 
the hand ana wrist. 

Cla imant's carpal tunnel synarome was a single, untoreseen 
occurr ence or event. 

Cla imant's hana condition, as of February, 1986, was likely 
to markedly improve with a change in claimant's environment. 

Cla imant was terminated trom Farmstead Foods on June 9, 1986. 

Dr. Dougherty examined claimant in October, 1986; Dr. Blume 
examined claimant in March, 1987; and, Dr. Schima examined 

l • C.ia1mant in August, 1987. 

Upon examination by Dr. Dougherty, claimant's hanas were not 
swo llen and he had good range of motion. 

Dr. Schima's examination was most recent and most reflective 
of claimant's current condition. 

Cia irrLant's impairment is approximately three percent of each 
hana. 

Three percent of each hana equals three percent of the upper 
extremi ty and equals two percent impairment of the body as a 
Who1e . 

t· Two percent impairment of the boay as a whole combined with 
wo Percent impairment of the body as a whole equals four 

Percen t impairment of the body as a whole under the Al-'lA Guides 
~ the Eva luation of Permanent Impairment. 

at Claima~t experienced neck stiffness on July 13, 1984 while 
work while cola air was blowing across his neck. 

L, Cla imant experienced left arm and shoulder numbness while 
"Ot k . 

ing on J anuar-y 2U, 1986. 

Claimant had degenerative aisc disease with bony spurring in tne c . erv1cal area. 

t Claimant haa worked for over a decaae, either part-time or 
Ull-t l me, as either an u~holste rer's helper o r in his upholstery 

• 
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bus iness. 

Claimant had had a motorcycle acciaent in July, 1983 in 
wh ich claimant was thrown from his motorcycle and over the hood 
ot a car . 

Claimant did not relate the accident to medical examiners 
ano expressly deniea having had any motor vehicle accidents to 
Ors . Dougherty and Mason. 

Claimant lackea creaibility. 

Claimant's neck problems and any cervical condition were 
,;reex isting conditions, not related to work at Farmstead. 

CONCLUSIONS OF LAW 

TH EREFORE, IT IS CONCLUDED: 

Cla imant has shown an injury which arose out of and in the 
cou rse of his employment on November 14, 1984. 

Cla imant has shown a causal relationship to that injury and 
his cla irnea disability as a result of his bilateral carpal 
tunnel syndrome. 

Cla imant is entitled to compensation for his bilateral 
carpa l tunnel syndrome under section 85.34(2) (s). 

Cla imant is entitled to permanent partial disability on 
account of his bilateral carpal tunnel syndrome equal to four 
P:rce nt ot the body as a whole or 20 weeks of permanent partial 
aisab ili ty benefits. 

Detendants are entitled to creait for benefits previously 
Paid. 

ana 

ana 

Cla imant has not 
tn tne course of 

Cla irr,ant has not 
in the course of 

es tabl i sr1ed an 
his employment 

established an 
his employment 

injury which arose 
on July 13, 1984. 

out of 

injury which arosi out ot 
on January 20, 1986. 

Claimant has not establishea a causal connection ·between 
Clai mea work incidents of July 13, 1984 and January 20, 1986 
any cl . . . 

the 
• ana 

aimea disability. 

ORDER 

TliE.REFORE, I'l' IS ORDERED: 

Defendants pay claimant permanent partial disability benefits ' I 
' 
I 

i 
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tor twenty (20) weeks at the rate of two hundred seventy-four 
and 42/100 dollars ($274 .42) on account of his November 14, 1984 
1nJ ury. Detendants take credit tor benefits previously paio, 
whi ch credited benefits are in excess of the twenty (20) weeks 
to which claimant is entitlea. 

Claimant take nothing from these proceedings relative to his 
cla11ned inJuries ot July 13, 1984 and January 20, 1986. 

Claimant pay costs of these proceedings pursuant to Division 
ot lnaustrial Services Rule 343-4.33. 

S igned and filed this 

Cop ies To: 

Mr. ha rry Ii. Smith 
Mr. LeRoy J. Sturgeon 
Attorneys at Law 
6,2-6 40 Badgerow Building 
P.o. Bo x 1194 
Siou x City, Iowa 51102 

Ms. Jua ith Ann Higgs 
Mr. Thomas M. Plaza 
Attorney s at Law 
200 Ho me Federal Building 
P.o. bo x 3086 
Sioux City, Iowa 51102 

;;_7j___ day of _c',..,J.,:=:::!_-~-· 1988. 

~1 J~--;_ c,. w&a~~ 
HELENJE ·"r<W

1

ALLESER 
DEPUTY r,r USTRIAL CO~lMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ELLEN S. KRIEG ER, 

Claimant 

vs. 

MENT AL HEALTH INSTITUTE, 

Employer, 

ana 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 
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FILE NO. 635312 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

Claimant in a review-reopening proceeding from a prior award 
tailed to demonstrate a change of physical or non-physical 
~ange of condition and additional disability benefits were 
aenied . 

.. 
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ELLEN S. KRIEGER, 

Claimant, 

vs. 

MBNTAL HEALTH INSTITUTE, 

Employer, 

and 

::3TATE OF IOWA, 

Insurance Carrier, 
Defenaants. 
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FILE NO. 635312 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

FILED 
MAY 1 O 1988 

tOWA INOUSTRfAL COMMISSIONER 

STATEMENT OF THE CASE 

Th is is a proceeding in review-reopening brought by Ellen S. 
Kriege r, claimant, against the Iowa Mental Health Institute, a n 
agency of the State of Iowa, employer, for the re covery of 
~oditional workers' compensation benefits as a result of an 
1nJury on June 6, 1979. A prior review-reopening decision for 
this in Jury was filed on July 15, 1983. On March 4, 1988, a 
hearing was held on claimant's petition filed herein and the 
matter was considered Eully submitted at the close of this 
hearing • 

. The parties have submitted a prehearing report of contested 
issues and stipulations which was approved and accepted as a 
Part of the record of this case at the time of hearing. Oral 
~estimony was received during the hearing from claimant and her 
tusb~nd , Jerry. The exhibits received into the evidence at the 
tearing are listed in the prehearing report. 

. . In the last review-reopening proceeding for weekly permanent 
a~s~bility benefits, a deputy industrial commissioner found 
c aimant to have suffered a 25 percent industrial disability as 
a result of the work injury and weekly benefits we r e awarded 
~~co r

1
aingly. This decision was not appealed and became the 

na agency dee is ion. 

ISSUE 

Cl . The only issue submitted by the parties is the extent of 
foaimant's entitlement to additional weekly compensation benefits 

ran a lleged change of condition. 

J0U96~ 
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SUMMARY OF THE EVIDENCE 

The following is a summary of the evidence presented in this 
case. For the sake of brevity, only the evidence most pertinent 
to this decision is discussed. \~hether or not specifically 
referred to in this summary, all of the evidence received at the 
hearing was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
the evidence offered may show are inevitable. Such conclusions, 
1f any, in the following summary should be considered as pre
l iminary findings of fact. 

Claimant testified that at the time of the last hearing on 
June 23, 1983, her back had improved and remained constant in 
thi s improved state until rv1a·y or June of 1984. At that time she 
claims in this proceeaing that her back worsened without any 
precipitating injury. When this back condition worsened she 
returned to Alfrea Savage, D.O., the original treating orthopedic 
surgeon. According to claimant, Dr. Savage injected her with 
cortizone on three occasions and eventually referred her to 
another orthopedic surgeon, Koe rt Smith, M.D. Dr. Smith hospitalized 
claimant for approximately a week. According to Dr. Smith, the 
hospitalization was for the purpose of helping claimant cope 
w~th her pain and for bed rest and further tests. Dr. Smith 
aiso inJected claimant with steroid injections during this 
~?sp italization which improved claimant's condition according to 
nis office notes. Claimant testified that she did get some 
relief from Dr. Smith's treatment in the hospital but that she 
had l ost the feeling in her right foot for almost a year after 
this episode. She states that the feeling has now returned. 

Claimant testified that she must limit the amount of household 
~O rk she can perform and that her husband vacuums the house for 
er: She states that she cannot perform gardening or canning 

activities as she once did. She states that she is "somewhat 
~o r: e" than she was at the time of the last hearing in June of 
h98J~ For example she stated that on the Sunday before the 
earing in this case she could not place a 16 pound ham into her 

~~en • . ~he said that she could have done this in June of 1983. 
b e saia that she spends 10 days every month in her bed due to 
Dack a~d leg pain. She explained that she has not returned to 
c~· ~mith recently because all of the doctors in this case 
'I' ntinually prescribe the same treatment; bed rest and use of 
tlleno1. She feels that she simply continues to do this each 
t h m~ she has episodes of pain. Finally, claimant complained 
toah she was unable to live the lifestyle that she once had due 

er low back pain . ... 

Cl · ' 
be tt aimant' s husband testified that he thought she was doing 

er but that after the last hearing she had a set back and 

I 
. 
I 
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then s he has not recovered from the set back. __ He said that 
ther e were many things she could no longer do such as riding in 
a boat and tieing shoes for their boys. He said_ that she is 
down more days in a month than she was in 1983 and that he does 
not know how she could hold a job. 

With reference to claimant's employment status since the 
last hearing, claimant remains unemployed. Claimant said that 
she ha s applied for jobs but has not been hired except for a job 
i.n 1966. This job consisted of affixing labels on i terns at home. 
Claimant was paid a piece work rate for this work. She said 
tnat s he coula not perform this job because she could not lift 
the boxes although she could perform the labeling work. She 
currently is doing volunteer work at a local school as a teacher's 
aid. She spenas one and a half to two and a half hours per day 
over th ree days a week. She stated that she hopes that this 
ac tiv ity will eventually lead to employment at the school. 

I n cross-examination, claimant admitted that she was unable 
to find work · at the time of the last hearing. She also admitted 
to dif ficulties in every day activity such as riding in a boat 
and pe rforming housework at the last hearing. She admitted that 
she was advised by Dr. Savage before the last hearing not to 
work outside the home and that she felt in 1983 that she could 
not work five days a week. 

In August, 1985, Dr. Smith rated claimant's current permanent 
partia l impairment as constituting a 20 percent permanent 
Partial impairment to the body as a whole under the guidelines 
contained in the manual for orthopedic surgeons published by the 
American Association of Orthopedic Surgeons. Dr. Smith states 
as follows in his January, 1985 report: 

It is my opinion that Ellen Krieger's present 
symptoms are related to her previous work injury. 
The reason that people have laminectomies and 
~ers istent radicular symptoms are given a 25% 
impairment is because intermittently they will have 
acu t e episodes such as Mrs. Krieger just experienced. 
She has had no new injury and her present symptoms 
ar~ very typical of post laminectomy recurrent 
~c1a tica. It is my opinion that she has not 
ln~ reased her permanent impairment rating, I would 
th ink a 25% permanent impairment rating would be 
app ropriate and consistent with her present and 
Pas t history and symptoms. She was last seen on 
12-7-84 and at that time was up nearly all day; 
although she would usually rest a couple hours in 
the afternoon. She is able to do li ght housework 
~xcept any vacuuming and other heavy activity. She 
18 still wearing her corset full time but basically 
was improving. 

JOU9f.i4 
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CONCLUSIONS OF LAW 

. ---- ~--- -·-··- - -- -~ -. -

In a review-reopening proceeding, claimant h~s the burden of 
establishing by a preponderance of the evidence that she suffered 
a change of condition or a failure to improve as medically 
anticipated as a proximate result of the original injury sub
sequent to the date of award or agreement for compensation under 
review, which entitles him to additional compensation. Deaver v. 
Armstrong Rubber Co., 170 N.W.2d 455 (Iowa 1969); Meyers v. 
Holiaay Inn of Ceciar Falls, Iowa, Iowa App., 272 N.W.2d 24 
(19 78). Such a change of concii tion is not limited to a physical 
change of condition. A change in earning capacity subsequent to 
the original award which is approximately caused by the original 
inju ry also constitutes a change of condition under Iowa Code 
sect ion 85.26(2) and 86.14(2). See Mcspadden v. Big Ben Coal Co., 
2~8 N.W.2<i 181 (Iowa 1980); Blacksmith v. All-American, Inc., 
290 N.w.2d 348 (Iowa 1980). 

In the case sub judice, claimant has not shown a change of 
cond ition either physical or non-physical. Her testimony and 
~nat of her husband that she is worse is simply not substantiated 
oy the medical evidence and such a question is largely a matter 
of meoical opinion. Neither claimant nor her husband are 
~dical experts. The difference between the rating of permanent 
partial impairment in the last review-reopening proceeding and 
:lr. S1nith' s rating in this case appears to be simply a difference 
of op inion as to the rating of claimant's condition which has 
not changed since 1983. Smith agreed that her condition has not 
changed in his January, 1985, letter report. The fact that she 
h~s experienced an episode of significant back pain in 1985 is 
Slmply consistent with the views of Dr. Savage at the last 
ne~r ing in 1983 that claimant will continue to experience 
episodes of back difficulty for the rest of her life. Also, her 
~?rk. restrictions are unchanged. She still should avoid heavy 
lft1ng and repetitive bending • 

. ~laimant's employment situation also has not changed. She 
~ema1ns unemployed. Although deputy commissioners can differ as 

0 the extent of claimant's industrial disability in 1983, she 
~a~ not able to return to work in 1983 and this remains true 
ao~ ~y~ This judge cannot simply overturn a prior final agency 
ec1s1on without a showing of a significant change in condition. 

"l . Although claimant did not prevail in this proceeding her 
~ aim was argueable and her testimony and that of her husband 
~~Peared to be sincere. Therefore, she will be awarded the 

s t s of this action. 

FINDINGS OF FACT 

l. Claimant was a credible witness. 

J00965 
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2. In the spring and summer of 1985, claimant_experienced _~ _ 
s1gniticant recurrence of low back pain and leg pain requiring 
hospitalization and medical treatment consisting of bed rest and 
othe r pain relief modalities. The recurrence of pain was caused 
by the original work injury of June 6, 1979. 

Claimant has not established by the evidence that her 
cu rrent condition has changed since the last hearing of June, 
1983 . She continues to experience recurrent episodes of low 
back pain requiring bed rest and medication. Claimant continues 
,o experience difficulties with housework and with everyday life 
act1v1ties. She continues to have difficulty with heavy lifting 
r~et itive lifting and prolonged walking. She continues to be 
unemp lo·yed since the last hearing. 

CONCLUSIONS OF LAW 

Claimant has not established by a preponderance of the 
evide nce entitlement to additional permanent partial disability 
benef its. 

ORDER 

1. Claimant shall take nothing from these proceedings. 

2. Defendants shall pay the costs of this action pursuant 
to Div ision of Industrial Services Rule 343-4. 33. 

Signed and tiled this J1- day of May, 1988. 

Copies To: 

Mt· William Bauer 
Attorney at Law 
:lXth Floor Burlington Bldg. 

• O. Box 51 7 
Burling ton, Iowa 52601 

Ms J A · 0 anne Moeller 
assistant Attorney General 

0~0ver _State Office Bldg. 
5 Moines, Iowa 50319 

~ 
LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DARRELL L. LEAMING, 

Claimant, 

vs. 

TOM BORNHOLTZ d/b/a SIOUX 
SALES COMPANY, 

Employer, 

and 

CITIZ ENS SECURITY MUTUAL 
INSURANCE, 

Insurance Carrier, 
Defendants. 
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FILE NO. 818155 

A R B I T R A T I O N 

D E C I S I O N 

FILED 
APR 20 1988 

IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Darrell L. Leaming, 
claimant, against Tom Bornholtz d/b/a Sioux Sales Company, 
employer (hereinafter referred to as Sioux Sales), and Citizens 
Securi ty Mutual Insurance, insurance carrier, for workers' 
compensation benefits as a result of an alleged injury on 
Februa ry 27, 1986. On January 20, 1988, a hearing was held on 
claimant's petition and the matter was considered fully submitted 
at t he close of this hearing • 

. The parties have submitted a prehearing report of contested 
Issue s and stipulations which was approved and accepted as a 
fart_o f the record of this case at the time of hearing. Oral 
est imony was received during the hearing from claimant and the 

fol~ o".'ing witnesses: Judith Leaming and Harry Bornholtz. The 
exhibits received into the evidence at the hearing are listed in 
~he prehearing report except as otherwise stated below. According 

1
°
1

the prehearing report, the parties have stipulated to the 
0 lowing 1natters: 

1. On February 4, 1986, claimant received an injury which 
:r~se out of and in the course of his employment with Sioux 
a es, (February 27, 1988 was first date of disability). 

a 2. Claimant's rate of weekly compensation in the event of 
n award of weekly benefits from this proceeding shall be $264. 58, 

' 
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3. Claimant -1s· -only seeklng temporary -total disability or 
healing period benefits from March 1, 1986 thrqugh August 12, 
1986; August 22, 1986 through March 1, 1987; and, March 3, 1987 
through May 11, 1987. Defendants agree that claimant was not 
work ing during these periods of time. 

4. If the injury is found to have caused permanent disability, 
the type of disability is an industrial disability to the body 
as a whole. 

5. The medical bills submitted by claimant at hearing were 
fai r and reasonable and causally connected to the medical 
condi tion upon which the claim herein is based but that the 
issue of their causal connection to any work injury remalns an 
issue to be dee ided here in. 

Taken under advisement at hearing were objections to exhibits 
7A and defense exhibit A. Defendants object to the opinion 
lette r of Richard Adams, M.D., exhibit 7A, on the grounds of 
lack of foundation, competency, relevancy and, under Chapter 
17A, Code of Iowa, as not being the type of evidence a reasonably 
prudent person would rely upon in the conduct of his/her important 
affa irs. This objection is overruled. The heresay nature of 
the evidence was overcome by claimant's compliance with agency 
rules regarding service of such evidence upon defendants before 
the hearing. Defendants had ample opportunity to cross-exam Dr. 
Adams prior to hearing. With reference to competency and 
founda tion, it must be noted that the evidence of Dr. Adams' 
background and qualifications to render a pathology report was 
lacking but that it is also noted that Dr. Adams is a pathologist 
at the Iowa Methodist Medical Center in Des Moines, Iowa. Dr. 
Carls trom, whose qualifications as a neurosurgeon were not 
questio ned by defendants, is a staff doctor at the Iowa Methodist 
Medical Center in Des Moines, Iowa. In Dr. Carlstrom's deposition 
testimony he found no problem with Dr. Adams' qualifications in 
giving weight to his opinions. Furthermore, written reports 
from staff pathologists certainly are the type of evidence that 
Physic ians rely upon in the course of their treatment of patients 
at the Iowa Methodist Medical Center and certainly the type of 
evi~ence permissible under Iowa Code section 17A.14. Therefore, 
exhibi t 7A is received into the evidence • 

. Claimant objects to defense exhibit A on the same grounds 
ta~sed by defendants in their objections to exhibit 7A. However, 
~~ls o~jection ls sustained and exhibit A will be excluded from 
s e evidence. The exhibit appears to be nothing other than a 
t~~marization or paraphrasing of some of the medical evidence in 

1s case. As it is not complete as to all of the medical 
~~idence, it frankly is not reliable and should be excluded for 

e reasons stated by claimant in his objections. Therefore, 
exhibit A is excluded from the evidence. However, despite being 
excluded from the formal evidence, the content of the exhibit 

I 
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was reviewed and considered in the same manner as - would be 
"argument" in the same fashion as defendants' p9st-hear ing hr ief 
a~ summarization of evidence was considered in arriving at this 
dec ision. 

ISSUES 

The parties submitted the following issues for determination 
in this proceeding: 

I. Whether there is a causal relationship between the 
work injury and the claimed disability; 

II. The extent of weekly disability benefits t6 which 
claimant is entitled; and, 

III. The extent of claimant's entitlement to medical 
benefits under Iowa Code section 85. 27. 

SUMMARY OF THE EVIDENCE 

The following is a summary of evidence presented in this 
case . For the sake of brevity, only the evidence most pertinent 
to t his decision is discussed. Whether or not specifically 
refer red to in this summary, all of the evidence received at the 
hear ing was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
~he evidence offered may show are inevitable. Such conclusions, 
lf any, in the following summary should be considered as preliminary 
find ings of fact. 

Claimant testified that he has worked for Sioux Sales since 
1984 as a traveling salesman of law enforcement equipment and 
g~ods. Claimant continues in this work activity at the present 
time. Claimant resides in Des Moines and each week he drives 
his automobile to all areas of the state and adjacent areas of 
~ordering states in the course of his sales work. Claimant 
esti fied that he is successful in this work and to date he 

e~rns approximately the same amount of money he earned at the 
time of the work injury in this case. Claimant's supervisor, 
the owner of Sioux Sales, testified that claimant has been a 
90od salesman for his company and remains to be so at the 
Present time • 

. The facts surrounding the work injury are not in real 
~~spute. Claimant testified that on February 4, 1986, he was on 

e road in the course of his sales activity. Claimant testified 
!hat on the evening of February 4, 1986, while walking from his 

0
°te1 room to the motel office to cash a check prior to going 
~t for evening supper, he slipped and fell on ice on the motel 

~:dewalk striking the upper left side of his forehead, cutting 
ls scalp just above the left eyebrow. Claimant said that he 

i f . ' 
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to these normal x-rays Dr. Disbro- opines that the - compression 
fractures in claimant's spine occurred sometime between August 
23, 1986 and claimant's hospitalization in March, 1987. Claimant 
did not report any seizure falls during this period of time to 
his physicians or at hearing. Claimant denies any back problems 
prio r to the Waterloo incident. 

The fighting issue in this case was the alleged causal 
connect ion between claimant's fall on February 4, 1986 and 
claimant's brain hemorrhage and corrective surgery. The neuro
surgeo n who performed the corrective brain surgery, Dr. Winston, 
has opined that he does not believe that the fall was related to 
the events leading up to the surgery. However, upon closer 
scrutiny in his deposition testimony, Dr. Winston's views were 
very unclear. He stated that he believes that the condition was 
caused by trauma from some r~cent falls but the only history 
given to him by claimant prior to the surgery was the February 
4, 1986 fall. Dr. Winston states as follows in his deposition: 

A. It was my opinion, based upon the surgical 
findings, that the fall of 2/4/86 had nothing to do 
with my surgical findings of the day I operated on 
the patient, had nothing whatever to do with any of 
tha t other information, had strictly to do with 
what I was looking at. 

When asked if it were his opinion that there was no causal 
connect ion between the fall and the brain hemorrhage, Dr. Winston 
states as follows: 

A. Well, I think that's stretching it a point. 
Because we're talking about several things here, so 
I'm not sure I can answer your question. It was 
give n -- I was given the impression and made the 
speculation in my letter of May 12th, 1986 to 
Doctor Hostetter and sent a copy to Doctor Shreck 
that if there was in some hematologic mechanism, 
which I am not an expert in, some kind of traumatic 
incident that occurred three or four weeks before, 
arid that this set off an abnormality, that then 
there might have been some credence to having what 
occurred then three to four weeks later to Mr. Leamir1g 
-- that that, in fact, might have been the case. 

The letter that I reviewed at the request 
of counsel seemed to indicate that this indeed was 
the case, and therefore my letter agreeing with 
that opinion is based on my agreement with someone 
who has expertise in the area of hematology, which 
I do not have. 

f 
• 
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Robert R. Schreck, M.D., a hemologist, to which Dr. Winston 
re fers to in the above passages, -· had examined claimant when he 
fi rst arrived at Mercy prior to the braln surge.ry. Blood tests 
at that time indicated to Dr. Schreck that claimant had a 
borderline level of factor IX in his blood, a clotting agent. 
Claimant also had a prior diagnosis of Christmas disease, a form 
of mild hemophilia from a factor IX deficiency. Dr. Schreck 
opined initially that the February 4, 1986 fall combined with 
claimant's blood disorder precipitated the hemorrhage and 
su rgery. Dr. Winston defers to Dr. Schreck as to the effect of 
cl aimant's blood disorder on the hemorrhage later in the month 
of February. However, what was confusing to Dr. Winston was 
that Dr. Sehr eek has most recently opined that claimant does not 
have such a blood disorder. However, despite hls change of 
opinion as to the condition of claimant's blood, Dr. Schreck 
still maintains that there is a causal relationship between the 
fal l early in Febru·ary and the events later in February leading 
up to the brain surgery. He e_xplains in his deposition that 
the re is simply no other possible cause given his medical school 
tra ining but that he definitely would defer to neurosurgeons on 
the matter. 

Claimant's treating neurologist, Dr. Adelman, D.O., clearly 
opines that the February 4, 1986 fall caused the hemorrhaging in 
claimant's brain which necessitated the emergency surgery in 
~arch, 1986. He also opines that claimant's loss of consciousness 
in May and August of 1986 were "break through" seizures caused 
by t he original fall and the necessary corrective surgery. 

Thomas A. Carlstrom, M.D., another board certified neuro
surgeon, also issued a causal connection opinion in this case. 

d
D~. Carlstrom testified that he did not examine claimant but he 

ld not feel it necessary to do so to render an opinion in this 
c~se . Dr. Carlstrom felt that Dr. Winston's reported surgical 
find ings contained in his records are consistent with a fall 
several weeks prior to the surgery and that it was his opinion 
that the February 4, 1986 fall was a cause of the hemorrhaging 
a~ brain surgery later in the month. 

Finally, in December, 1987, Richard Adams, M.D., a pathologist 
at t~e Iowa Methodist Medical Center, issued a report of his 
: amination of tissue samples taken from claimant's brain during 

0 
e March, 1986, surgery. According to Dr. Adams, he found not 

w~~ y evidence of fresh hemorrhage but also "reactive gliosis" 
w l ch was a finding compatible with a trauma injury several 
ee ks prior to the acute hemorrhaging episode. 

Ve Claimant testified that although he continued to perform 
thr y Wel~ in his curr:ent sales work at Sioux Sales, he states 
onat he .LS slower mentally then before and must spend more time 

1 each sales call. Claimant's wife testified that claimant has 
a0s t emotional response and that "he does not care about things 
s much as he did before." The only physician to opine as to • 

Q 

' • 

i 
• 
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any permanent ·defects from the brain injury was Dr. deGravelles - · 
who opined from psychological testing that claimant has a 20 to 
25 percent permanent partial impairment to the ·body as a whole 
under AMA Guidelines as a result of hls deficits in affect, 
behavior, thinking and his potential for restoration. Dr. Adelman 
states that claimant will likely be on anti-seizure medication 
al l of his life and that it is likely that he will have another 
seizure in the future. Dr. Adelman explains that if he does 
have another seizure, he will again be prohibited from driving 
for a slx month period. 

Claimant continues 
in ab i 1 it y to 1 if t over 
lift ing is not a major 

to complain 
25 pounds. 
part of his 

of back problems and of 
However, he admits that 
sales work. 

an 
heavy 

Claimant testified that his past employment primarily 
consisted of sales work over the last 25 years. Before that, 
claimant was engaged in many jobs primarily of a physical nature 
such as construction but that he worked for a short period of 
time as a bartender. 

Claimant stated at hearing that he is 50 years of age. 
Claimant did not graduate from high school but received his GED 
in the navy. 

The owner of Sioux Sales testified that he is satisfied with 
claimant's current performance as a salesman and that he has not 
n~ticed any change in claimant's ability to do his work slnce 
his work injury. 

Claimant's appearance and demeanor at the hearing indicated 
that he was testifying truthfully. 

APPLICABLE LAW AND ANALYSIS 

I. The claimant has the burden of proving by a preponderance 
0

~ the evidence that the work injury is a cause of the claimed 
~lsab ility. A disability may be either temporary or permar1ent. 
n the case of a claim for temporary disability, the claimant 

must establish that the work injury was a cause of absence from 
~O~k and lost earnings during a period of recovery from the 
~n~u7y. Generally, a claim of permanent disability invokes an 
1n1t1a1 determination of whether the work injury was a cause of 
Permanent physical impairment or permanent limitation in work 
activity. However, in some instances, such as a job transfer 
~ausea by a work injury, permanent disability benefits can be 
warded without a showing of a causal connection to a physical 

~~ange of condition. Blacksmith v. All-American, Inc., 290 N.W.2d 
18~, 354 (Iowa 1980) "'; Mcspadden v. Blg Ben Coal Co., 288 N.W.2d 

( Iowa 19 80) • 

' 
I 
I 

i 
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The question of causal connection is e ssentia lly within the 
domain of expert - medical opinion. - Bradshaw v.- Iowa Methodlst 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). _ The opinion of 
experts need not be couched in definite, positive or unequivocal 
lai:iguage and the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974). The weight to be given to such an 
opin ion is for the finder of fact, and that may be affected by 
the completeness of the premise given the expert and other 
surrounding circumstances. Bod ish v. Fischer, Inc., 257 Iowa 
516, 133 N.W.2d 867 (1965). 

Furthermore, if the available expert testimony is insufficient 
alone to support a finding of causal connection, such testimony 
may be coupled with nonexpert testimony to show causation and be 
suff icient to sustain an award. Giere v. Aase Haugen Hornes, Inc., 
259 Iowa 1065, ·14 6 N. W. 2d · 91_1, 915 ( 196 6). Such evidence does 
oot, however, compel an award as a matter of law. Anderson v. 
Oscar Mayer & Co., 217 N.W.2d 531, 536 (Iowa 1974). To establish 
compensability, the injury need only be a significant factor, 
not be the only factor causing the claimed disability. Blacksmith, 
290 N.W.2d 348, 354. In the case of a preexisting condition, an 
employee is not entitled to recover for the results of a preexisting 
.i.njury or disease but can recover for an aggravation the reof 
which resulted in the disability found to exist. Olson v. Goodye ar 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 

In the case sub judice, with reference to claimant's brain 
hemor rhage difficulties, the evidence clearly establishe s that 
he has suffered a permanent impairment to the body as a whole 
from t he hemorrhage and brain surgery in the latter part of 
Februa ry and the first part of March, 1986. The v iews of Dr. 
deGravelles were uncontroverted. Defendants take issue with the 
doctor 's use of the AMA Guides but this deputy commissioner is 
not about to question the doctor's use of the Guides without a 
contrary medical opinion. 

Also with reference to claimant's brain hemorrhage, the 
greate r weight of evidence shows the requisite causal conne ction 
~etween the fall of February 4, 1986 and the p e rmanent partial 
impairment found by Dr. deGravelles. The opinions o f Dr. Win s t o n 
~~re c~r~ainly important as he was. indeed the surgeon. ~o wev e r, 

l.S op1n1ons were not consistent w1 th the facts. He bel 1.eves 
~~at c laimant's problems were due to the fall but no other 
Lsto ry of a fall was given o ther than the fall on February 4, 

198 6. Claimant appeared to be credible when he indicated he had 
~o ot~er falls. Also, the doctor was very uncl e ar in his 
sephos 1 tion when he tried to explain his v i ews. Like wi s e, Dr. 
c _ree k' s views were somewhat suspect due to his c hange in 

Opl, . , v· n1on as to the claimant's blood di s orders. Ho wev er, t he 
lews of Dr. Carlstrom and Dr. Adams were very c onvinc ing and 

7onsi stent with claimant's credible testimony. Of c ritical 
~Portance was the pathology report from Dr. Adams which wa s 

' 
J 
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hemorrhage. Dr. Winston's views were apparently made without 
the benefit of this pathology report. · 
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With reference to claimant's back problems, the requisite 
causal connection could not be found. The only medical o pinion 
offe red to support the causal connection the ory was that of Dr. 
Disbro and he opined that the compression factors occurred 
dur i ng a period of time in which there were no seizure falls. 
It i s within the specialized experience of this deputy commissioner 
in deciding hundreds of workers' compensation cases over the 
last several years, that compression fractures need not be 
caused by trauma and can be the result of simply belated muscle 
spasms from a prior work injury. However, without supportive 
med i c al opinion in this case baslng a causal connection finding 
simply on such speculation by this deputy commissioner would be 
whol ly improper. 

II. Cl-aimant must establish by a preponderance of the 
evidenc e the extent of weekly benefits for permanent disability 
~ which claimant is entitled. As the claimant has shown that 
the work injury was a cause of a permanent physical impairment 
or l imitation upon activity involving the body as a whole, the 
degree of permanent disability must be measured pursuant to Iowa 
Code s ection 85.34(2)(u). However, unlike scheduled member 
disab ilities, the degree of disability under this provision i s 
not measured solely by the extent of a functional impairment or 
loss o f use of a body member. A disability to the body as a 
whole or an "industrial disability" is a loss of earning capacity 
resul ting from the work injury. Diederich v. Tri-City Railway Co., 
219 Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment 
or res triction on work activity may or may not result in such a 
loss o f earning capacity. The extent to which a work injury and 
a.resulting medical condition has resulted in an industrial 
disability is determined fr om examination of several factors. 
These factors include the employee's medical condition prior to 
t~e i njury, immediately after the injury and presently; the 
situs o f the injury, its severity and the length of healing 
Period ; the work experience of the employee prior to the injury , 
afte~ the injury and potential for rehabilitation; the employee's 
qual ifications intellectually, emotionally and physically; 
ear~ing s prior and subsequent to the injury; age; education; 
~ot1vation; functional impairment as a result of the injury; and 
l~~bility because of the injury to engage in employme nt for 
w !ch the employee is fitted. Loss of earnings caused by a job 
6lans fer for reasons related to the injury is also relev ant. 
p-son , 255 Iowa 1112, 1121, 125 N. W. 2d 251, 257 ( 1 96 3). See 
!eterson v. Truck Haven Cafe, Inc., {Appeal Decision, Februar y 

, 1985) • 

e Claimant's medical condition before the work injury was 
Xcellent and he had no functional impairments or asse rtainable 

1 
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disabilities. Claimant was fully able to "intellectually handle 
his job. Claimant's pace is now slowed and he ¢loes not function 
as well as before. Also, hls wife is believed and this deputy 
co~issioner accepts her vlew that claimant is now somewhat 
emotionally impaired. However, as pointed out by the defendants 
pain and suffering and the loss of emotional response is not 
compensable under workers' compensation law if it does not 
result in a loss of earning capacity. Only those injuries which 
affec t directly a person's ability to be employed can be compensated. 
Claimant, in this case, has shown considerably resiliency and is 
func tlonlng quite well as a result of hls serious injuries. 
Claimant is not restricted at the present time from driving or 
other physical tasks. 

Apart from his lost earnings during his healing period which 
wil l be compensated by healing period benefits, claimant has not 
suffe red a significant permanent · loss in actual earnings as a 
resul t of his disability. However, a showing that claimant had 
no loss of a-ctual earnings does not preclude a finding of 
industrial disability. See Michael v. Harrison County, Thirty
Fourth Biennial Report of the Iowa Industrial Commissioner 218, 
220 (197 9). 

Given the above, however, claimant ls still in a precarious 
situa tion. He remains significantly functionally impaired. Dr. 
Melman has opined that it is likely that claimant will experience 
anothe r seizure in the future. The probability that claimant 
will suffer such seizures in the future severely effects his 
employability. Claimant remains functionally impaired to a 
cons idered amount according to his rehabilitation physicians. 
Therefore, despite his currently suitable and stable employment, 
claimant remains significantly industrially disabled. After 
examination of all the factors of industrial disability, it is 
found as a matter of fact that claimant has suffered a 20 
Percent loss of his earning capacity from his work injury. 
Based upon such a finding, claimant is entitled as a matter of 
ia'H to 100 weeks of permanent partial disability benefits under 
t~wa Code section 85.34(2)(u) which is 20 percent of 500 weeks, 

e maximum allowable number of weeks for an injury to the body 
as a whole in that subsection. 

a· A~ claimant has established entitlement to permanent partial 
h.Lsa?1lity benefits, claimant is entitled to weekly benefits for 
.ealing period under Iowa Code section 85. 34 from the date of 
l~jury until he returns to work, until he is medically capable 
0 returning to substantially similar work to the work he was 
~~rf? t~ing at the time of injury, or until it is indicated that 
w~nif1cant improvem~nt from the injury is not anticipated, 

lchever occurs fir st. 

se· Although claimant did return to work briefly before his last 
l.zure in August, 1986, it was apparent that he had not reached 

• 
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maximum healing because of this seizure~ - Claimant could not 
reach maximum healing and return to his work at Sioux Sales 
unti l he had been seizure free for at least six months. This 
did not occur until his return to work on May 17, 1986. Con
sequently, permanent partial disability benefits will begin at 
tha t time. Claimant will be entitled to healing period benefits 
prior to that time. 

III. Pursuant to Iowa Code section 85.27, claimant is 
entitled to an order directing the defendants to pay reasonable 
med i c al expenses for treatment of the work injury. Claimant ls 
enti tled to an order of reimbursement only for those expenses 
which he has previously paid. Krohn v. State, .,,.._,...- N.W.2d 
(Iowa 1988) Supreme Court decision filed March 16, 1988. 

__ , 
As the back condition w~s not found work related, the 

following charges were excluded from the list attached to the 
prehear ing report. 

Mercy Hospital 3-9-87 $3,754.09 
Dr. Adelman 3/9/87 - 3/18/87 635.00 
Tylenol III Drugs 3-7-87 7.87 

Total $4,396.96 
Defendants will be directed to pay the balance of the bills 

listed in the prehearing report either directly to the physicians 
or medical providers if the bill is unpaid or to claimant or his 
group insurance carrier if the bill has been paid. 

The suit costs requested in the prehearing report by claimant 
will be awarded to claimant except that it is the pol icy of this 
agency that report fees should not exceed an amount that a 
Phys i c ian would be paid if he were to testify orally in a 
depos ition or at hearing. Therefore, there is a maximum limit 
of $15 0.00 per report. 

FINDINGS OF FACT 

1. Claimant was a credible witness. 

2 . Claimant was in the employ of Sioux Sales at all times 
ma t erial herein. 

3. On February 4, 1986, claimant suffered an injury to the 
~~ad which arose out of and in the course of his employment with 

10ux Sales. While on a road sales trip, claimant slipped and 
!el~ injurying his head and other parts of his body requiring 
'l'edi~a~ attention in the form of stitches to close a head wo~nd. 
b~e . lnJury set up a µiechanlsm which eventually led to extensive 
-a~n hemorrhaging on the left and right frontal areas of 

~la imant' s head leading to seizures, loss of balance, gal t and 
bos~ of mental functions. This condition required emergency 
ra in surgery to remove excess blood and damaged brain tissue. 

' 
r 
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3. - The work injury of February 4, 1986, was a cause of a 
period of disability from work beginning on Mar~h 1, 1986 
through August 12, 1986; from August 22, 1986 through May 11, 
1987, at which time claimant returned to work and reached 
maximum healing. Although claimant was hospitalized and unable 
to work due also to nonwork related back problems in March, 
1987, his brain injury remained to be a significant factor in 
causing hls inability to return to work during all of these 
per iod s of t im e • 

1 uu979 

4. The work injury of February 4, 1986, was a cause of a 20 
to 25 percent permanent partial impairment to the body as a 
whole as a result of claimant's brain deficits in affect, 
behavior, thinking and potential for restoration. It is likely 
that claimant will suffer brain seizures in the future. 

5. The work injury of February 4, 1986 and resulting 
permanent partial impairment ia. a cause o~ a 20 percent loss of 
earning capacity. Claimant is not able to mentally perform the 
job as before. Claimant has not suffered a loss of earnings as 
he is making the same as before in suitable and stable employment. 
However, his sales work has been adversely affected by his 
inab ility to perform as fast as before and the risk of future 
sei zures is significant must be taken into account to measure 
his loss of earning capacity. Claimant's loss of emotional 
response has no immediate impact on his loss of earning capacity. 
Claimant does have potential for rehabilitation in other sales 
a~ sedentary work which would not require driving. 

6. The medical expenses listed in the prehearing report 
reque sted by claimant were incurred by claimant for reasonable 
and necessary treatment of his brain condition as a result of 
the work injury on February 4, 1986, excep t for the expenses relating 
to his back condition which total $4,396.36. 

CONCLUSIONS OF LAW 
... 

Claimant has established by a preponderance of the evidence 
ent i t lement to permanent partial disability benefits, healing 
~ riod benefits and medical benefits as awarded below. 

ORDER 

1. Defendants shall pay to claimant one hundred (100) weeks 
~f Permanent partial disability benefits at the rate of two 
Undred sixty-four and 58/100 dollars ($264.58) per week from 

Ma Y 12 , 19 8 7 • 
... 

2. Defendants shall pay to claimant healing period benefits 
~~om March 1, 1986 through August 12, 1986, August 22, 1986 
t rough March 1, 1987 and March 3, 1987 through May 11, 1987 at 

P
he rate of two hundred sixty-four and 58 / 100 dollars ($264.58) 
er week. 

• 
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3. Defendants shall pay the medical expenses listed in the 
prehearing report except for those identified in the Analysis 
sec tion of this decision ($4,396.96) as relating to claimant's 
back problems. This payment shall be made either to claimant or 
his group insurance carrier if the bill has been paid or to the 
medical service provider directly if the bill is unpaid. 

4. Defendants shall pay accrued weekly benefits in a lump 
s~ and shall receive a credit against this award for all 
benefits previously paid. 

5. Defendants shall receive credit for previous payment of 
benefits under a nonoccupational group insurance plan, if 
appl icable and appropriate under Iowa Code section 85. 38 ( 2). 

6. Defendants shall pay interest on weekly benefits awarded 
herein as set forth in Iowa Code section 85. 30. 

7. Defendants shall pay the costs of this action pursuant 
to Division of Industrial Commissioner Rules 343-4. 33 and 
speci fically the costs delineated requested by claimant in the 
prehearing report except that the defendants shall only pay the 
s~ of one hundred fifty and no/100 dollars ($150.00) for the 
charg es of Dr. Schreck to prepare his report. 

8. Defendants shall file activity reports on the payment of 
this award as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3 o 1. 

Signed and filed this c)Oday of April, 1988, 

Cople s To: 

Mt• William R. King 
Mr W · 11 · At· 1 1 am W. Schwa r z 

torneys at Law 
2300 p · . D 1nanc1al Cente~ 
es Moines, Iowa 50309 

Mr · Harry Dahl 
At- t o 
97 rney at Law 
s ~ 7 3rd Street 
• lll te 16 
Des 

t•ioines, Iowa 5 O 312 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 

• 



1108.50; 1402.40; 1803 
Filed February 23, 1988 
WALTER R. McMANUS, JR. 
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JAMES LEOPOLD, 
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File No. 771493 

R B I T R A T I O N 

D E C I S I O N 

Claimant proved causal connection between boning hams and 
permanent d isab il i ty. 

Treating physician awarded five percent of the hand. 
Claimant's evaluating physician awarded 27 percent of the right 
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uppe r extremity. Defendant's evaluating physician awarded zero 
percent. Claimant's evaluator gave no satisfactory reason for 
rating the upper extremity. Defendant's evaluator was inconsistant 
with the basic facts upon which he based his decision. Defendant's 
counse l effectively proved that claimant's evaluator had incorrectly 
applied the AMA Guides in several particulars. 

Claimant was awarded five percent of the right hand based on 
the treating physicians rating. 
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INTRODUCTION 

A 

File No. 771493 

R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by James Leopold, 
cla imant, against Oscar Mayer Foods Corporation, empl oyer, and 
sel f-insured defendant fo r benefits as a result of an injury 
that occurred on June 14, 1 984. A hearing was held in Des 
Moine s, Iowa on July 8 , 1987 and the case was fully submitted at 
the close of the heari ng. The r ecord consists of the testi~o ny 
of Dav id B . McClain, D.O. (cl aimant ' s evaluating physician) , 
James Leopold (claimant) and j oint exhibits A through F. 
Defend ants provided a transc r ipt of the hearing for the industrial 
commi ssioner ' s fi l e. Bo t h atto r neys f i led outstanding briefs. 

PRELIMINARY MATTER 

Defendant sought to introduce into evidence defendant's 
exhib it G, a repor t from Alfredo Socarras, M.D., which was 
delivered to defendant ' s counsel during the course of the 
~ear ing (Transcr i pt page 71). Defe ndant ' s counsel stated that 
lt was offered as rebuttal evidence. Nevertheless, it is still 
a medical r eport and the information it seeks to rebut was known 
Well before the hear i ng . Claimant ' s counsel objected to the 
admission of defendan t ' s exhibit G for several reasons. Claimant's 
motion to excl ude defe ndant ' s exhibit G was granted for the 
reaso n that th i s docume n t was not served in a timely manner as 
requi red by paragraph six of the hearing assignment order. 
~oo re v . Vanderloo , 386 N. W.2d 108 ( I owa 1986). Defendant's 
:Xhib it G will r emain a part of the record as an offer of proof 
in the event of an appea l ( tran. , pp. 88 - 92). 

, ST I PULATIONS 

The parties stipulated to the following matters. 

That an employer - employee relationship existed between 
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cla imant and employer at the time of the injury. 

That claimant sustained an injury on June 14, 1984 which 
aro se out of and in the course of his employment with employer. 

That the injury was the cause of temporary disability during 
a period of recovery and that entitlement to temporary disability 
is not an issue in this case at this time. 

That the commencement for permanent partial disability 
bene fits, in the event such benefits are awarded is, September 
24 , 1984. 

That the weekly rate of compensation in the event of an 
award is $161. 54 per week. 

That claimant's entitlement to medical benefits or medical 
evaluations are not -an issue in dispute in this case at this 
time . 

That defendant's claim no credit for benefits paid prior to 
hear ing. 

That claimant's claim for penalty benefits under Iowa Code 
sect ion 8G.13 has been bifurcated from these proceedings. 

ISSUES 

The parties submitted the following issues for determination 
at the time of the hearing. 

Whether the injury is the cause of any permanent disability. 

Whether the permanent disability, if any, is to the right 
hand or to the right upper extremity. 

Whether claimant is entitled to any permanent partial 
disab ility benefits, and if so, the extent of benefits. 

SUMMARY OF THE EVIDENCE 

All of the evidence was examined and considered. The 
follo wing is a summary of the pertinent evidence. 

The key physicians in this case are (1) Arnis B. Grundberg, 
M.o. , treating physician, (2) David B. McClain, D.O., claimant's 
evalua ting physician, and (3) Peter D. Wirtz, M.D., defendant's 
evaluating physician. The brief of claimant's counsel very 
~arefully, clearly, succinctly and fairly summarizes most of the 
acts of this case in the following words. 

j 
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STATEMENT OF FACTS 

------ . 

Mr. Leopold worked on the line of Oscar Mayer 
prior to the date of his injury, June 14, ~1984. He 
worked with a whizard knife doing ham boning. 
(Transcript p. 6). Use of the knife required a 
constant back and forth shaving motion. (Transcript 
p. 68). 

Mr. Leopold developed pain and weakness in his 
right hand and wrist. His fingers would stiffen 
and lock inflexion, a condition relieved only by 
manipulating the fingers open with his left hand 
and working them back and forth. (Transcript pp. 69, 
70, 71, 72; Exhibit A). He also experienced 
tingling and electronic shock sensations in his 
hand and wrist. (Transcript pp. 69, 72; Exhibit A). 
At that time Mr. Leopold experienced intermittent 
elbow pain. (Transcript p. 73; Exhibit A). 

Oscar Mayer, Mr. Leopold's employer, sent him to 
Dr. Robert Deranleau for treatment. (Transcript p. 70). 
Dr. Deranleau saw Mr. Leopold for about 30 days and 
then referred him to Dr. Grundberg, an orthopedic 
surgeon in Des Moines, Iowa. (Transcript p. 7, 70, 
Exhibit A). Dr. Grundberg examined Mr. Leopold on 
July 13, 1984. (Transcript p. 70, 73, Exhibit A). 
Dr. Grundberg sent him for an EMG evaluation. (Transcript 
p. 73; Exhibit A). Dr. Grundberg's impression of 
Mr. Loepold's [sic] condition was right ulnar 
tunnel sydrome [sic] and trigger finger of the 
right long, ring and little fingers. (Exhibit A). 

Dr. Grundberg saw Mr. Leopold again on July 24, 
1984. In spite of the fact the EMG was normal, 
clinically Dr. Grundberg found mild right cubital 
tunnel syndrome, right ulnar tunnel syndrome, right 
carpal tunnel syndrome, and trigger finger of the 
right long ring and little fingers. (Exhibit A). 

Mr. Leopold underwent outpatient surgery on 
August 1, 1984 for decompression of the right unlar 
[sic] and carpal tunnels and decompression of the 
right long, ring and little trigger fingers. 
Surgery was followed by office visits on August 10, 
1984 and August 31, 1984. Mr. Leopold still 
complained of a shock-like sensation and weakness 
in his hand. (Exhibit A). 

Dr. Grundberg released Mr. Leopold to light duty 
on September 24, 1984 and to full duty on Occotber 
[sic] 8, 1984. (Transcript p. 73; Exhibit A). Mr. 
Leopold returned to work and attempted full duty 
but he still experienced problems with his hand ' I I 
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which prevented him from doing full duty. (Transcript 
p. 74). He saw Dr. Grundberg again on October 12, 
1984 complaining of pain over the unlar [sic] area. 
(Transcipt p. 8; Exhibit A). Dr. Grundberg examined 
Mr. Leopold at this time and found his right grip 
was only 40 while his left grip was 95; right pinch 
was only 8 while left pinch was 11. Dr. Grundberg 
released Mr. Leopold to light duty for 3 weeks and 
then back to full duty. (Exhibit A). Mr. Leopold 
left Oscar Mayer at his time. (Transcript p. 74). 

Mr. Leopold returned to Dr. Grundberg on January 
7, 1986 complaining of local symptoms over the 
right carpal tunnel ,?rea where Dr. Grundberg 
operated and weakness ·in his right hand. He still 
experienced discomfort at the elbow and intermittent 
mild numbness and _tingling. up and down his hand. 
(Transcript pp. 74-75; Exhibit A). These symptoms 
bothered him at work in 1986 and continue to cause 
him problems at work. (Exhibit A, Transcript p. 76). 

Dr. Grundberg's tests in January 1986, a year 
and a half after his injury, indicated his right 
grip was only 90 while his left grip was 135. His 
right pinch was only 9 while his left p i nch was 12. 
(Exhibit A). Mr. Leopold is right-handed. (Transc ript 
p. 77; Exhibit A). His injury caused him to be 
weak, he could not open jars. Dr. Grundberg rated 
Mr. Leopold's permanent partial impairment 5% of 
the right hand due to residuals of carpal tunnel 
syndrome. (Exhibit A). 

The parties agreed at that time to get another 
independent medical evaluation. Mr. Leopold was 
re ferred to Dr. David B. McClain, an orthopaedic 
su rgeon specializing in traumatic surgery and 
certified in disability evaluation. (Transcript pp. 
17 , 14, 16). Dr. McClain examined Mr. Leopold on 
Ma rch 17, 1986. Transcript p. 17, Exhibit C). At 
that time Dr. McClain found Mr. Leopold sufferred 
[s ic] decreased range of motion and sensory impairment 
in his right hand. Dr. McClain rated Mr. Leopold's 
impairment 27% of the upper right extremity as a 
result of the trauma and surgical intervention. 
(.Tr anscript pp. 35-36, Exhibit C). 

Defendant Oscar Mayer thereafter r e f e rred Mr . Leopo l d 
to Dr. Wirtz. Dr. Wirtz examined Mr. Leopold a nd 
f~ und decreased feeling over the right index, l o ng, 
ring and 5th fingers. (Exhibit E). Dr. Wirtz se nt 
Mr. Leopold to the Physical Therapy and Sports 
Ce nter in Des Moines for t e sts. The cybex test o f I 
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the wrist and forearm indicated deficits on the 
right side in all motions. The extention maneuver 
deficit was a significant level. (Exhibit D). Mr. 
Leopold's right grip strength was also diminished 
as well as his right pinch strength. The cybex 
test showed Mr. Leopold's average grip strength 
deficit on the right side was 8.9% and his average 
pinch strength deficit on the right side was 21.6%. 
(Exhibit D). 

Dr. Wirtz in his letter to Defendant, concluded, 
in spite of the cybex test and decreased sensation; 
the surgery had not left Mr. Leopold with an 
anatomic or functional impairment based on range of 
motion, neurological (sensation) and strength. 
Exhibit E) • · 

Mr. Leopold's present complaints are that his --- -
right hand is weaker than his left hand, he still 
experiences pain in his elbow and wrist, and he 
still has electronic sensations in his arm. 
(Transcript p. 77). In addition, the symptoms 
cause him problems in his work. (Transcript p. 76, 
77). He still can't open jars or run a roto ~iller. 
(Transcript pp. 77, 78). He continues to suffer 
loss of strength, sensation, and motion. 

This concludes the summary of the evidence prepared by 
cl aimant's counsel. Claimant testified that he has been performing 
the job of carpenter for the past several months prior to the 
he aring. He indicated that he was able to perform the work but 
did have continuing complaints of weakness, tingling and locking 
of his fingers. 

In summary, the impairment ratings of the physicians are as 
fo llows. 

~B YS IC IAN 

Arnis B. Gundberg, M.D. 
Oa V id 8 • Mc Cl a in , D • 0 • 

Pe t e r D. w i r t z , M. D. 

DATE 

1-7-86 
5-7-86 

10-22-86 

RATING 

5 % 
27% 

0% 

BODY PART 

Hand 
Right Upper 
Extremity 
--------

Dr. Wirtz in his report only discussed the fingers, hand and 
Wt ist. 

APPLICABLE LAW AND ANALYSIS 

The claimant has the burden of proving by a pr eponderanc e of 
the evidence that the injury of June 14, 1984 is causally 
te lated to the disability on which he now base s his claim. 

1 t 
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Bod i sh v • F i s c her , I n c • , 2 5 7 I ow a 51 6 , 1 3 3 N • W . 2 d 8 6 7 ( l 9 6 5 ) . 
Lind ah 1 v . L • 0 • Boggs , 2 3 6 Iowa 2 9 6 , 1 8 N • W • 2 d 6 0 7 ( 1 9 4 5 ) • A 
poss ibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt , 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sond ag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part , by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
exper t and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

Permanent partial disabilities are classified as either 
scheduled or unscheduled. A specific scheduled disability is 
evaluated by the functional method; the industrial method is 
used to evaluate an unscheduled disability. Martin v. Skelly 
Oil Co ., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960) ; · Graves v. 
Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's 
S po r ts we a r , 3 3 2 N • w • 2 d 8 8 6 , 8 8 7 ( Iowa 1 9 8 3 ) • 

All of these physicians knew that they were examining 
claiman t and evaluating him for the carpal tunnel and ulnar 
tunnel and locking finger condition which occurred on June 14, 
1984 while working for employer. None of the physicians suggested 
any other cause for- his finger, hand or wrist problems. The 
award of a rating implies that the disability is caused by the 
alleged injury at work for which claimant is being examined. Dr. 
McClain testified that there was a causal connection between 
c~airnant's work and the injury and between the injury and the 
disabi lity (Tran., pp. 26-32). There is no evidence that any of 
~he doctors believed there was any other cause for claimant's 
tmpairrnent. It is true that claimant has done carpenter work 
Since the injury with employer, but none of the physicians 
~uggested that carpenter work was causally connected with the 
~mpai 7rnent. Dr. Grundberg was aware of the carpenter work. Dr. 
CClain knew that claimant was engaged in construction work. 

There fore, it is determined that claimant's work boning hams and 
operat ing a whizard knife for employer, from July of 1983 until 
June 14, 1984, was the cause of his carpal tunnel, ulnar tunnel 1nd trigger finger condition which resulted in surgery on August 
'1984 and subsequent disability. 

Practically all the evidence in all of the medical repo rt s I 
I 
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and in the testimony of Dr. McClain and the testimony of the 
claimant which mentions body parts specifically talks about the 
fingers, hand and wrist. Only rare, casual, fleeting, passing 
mention is made of intermittent elbow pain (Tran., p. 73; 
Exhibit A) or discomfort at the elbow (Tran., p. 75). The 
physical effect of the intermittent elbow pain and elbow discomfort 
appeared to be insignificant. The following colloquy transpired 
between claimant and his counsel. 

Q. You had a little elbow pain intermittently but 
it wasn't much of a problem? 

A. Yes. 

Q. And your neck and shoulder didn't bother you? 

A. No, they don't. 

(Tran. p. 73) 

A second question and answer were as follows 

Q. You also stated that you have a little bit of 
discomfort at times at the elbow and intermittent 
mild numbness and tingling in the ulnar nerve 
distribution. Do you have tingling up and down 
your hand? 

A. Yes, sir. 

(Tr an. p. 75) 

Why Dr. McClain rated the right upper extremity and felt 
that claimant's impairment extended into his arm (Tran., p. 44) 
ls_ not immediately clear from either his testimony or his 
w~1 tten report (Ex. C). His discussion of claimant's impairment 
centered on the thumb and index finger and dorsiflexion and 
Palmar-flexion of the wrist (Tran., pp. 33-3 7). Practically 100 
Pe rcent of the evidence in this case, which mentions a body 
Part, is about the fingers, hand and wrist. The wrist has been 
determined to be a part of the hand. Elam v. Midland Mfg, II 
Iowa Industrial Commissioner Reports 141 (Appeal Decision 1981). 
Consequently, it is determined that claimant's injury, impairment 
and disability are all to the right hand. 

, As to the degree of impairment, the testimony o f Dr. McClain t~ not pursuasive. Simply as a matter of reason, it is not 
1kely claimant coul•d satisfactorily perform the job of a 

~arpenter, using hammers and the o ther tools which he described 
in his , testo~mlcnu if he had lost one-fourth or mor e of the use 
Of his right arm. Although claimant had some complaints, th e r e 
was no indication that he could not satisfacto rily perfo rm his 

• I 
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job for his carpentry employers after he left this employer. 

Furthermore, defendant's counsel clearly demonstrated on 
cross examination that Dr. McClain had not properly followed the 
instructions in the American Medical Association Guides to the 
Evaluation of Permanent Impairment, second edition (Tran., pp. 37-59). 
Defendant's counsel demonstrated several particulars in which Dr. 
McClain did not follow the rating evaluation method prescribed 
in the publication. The AMA guides may be used and relied upon 
in deterJ!!..in.ipg permanent partial disability under Iowa Code 
section ( -8 5 • 3 2 @ Cay 1 or v • Em p 1 o ye r s Mu t • Ca s • Co • , 3 3 7 N • W • 2 d 
890, 895 (Iowa App. 1983). Dr. McClain eventually conceded that 
''My opinion is that the examination was not done with the 
criterion using this guideline. It's done on the basis of the 
guideline book being a guide, not an absolute word-for-word 
guide that we go by." (Tran., p. 62) • 

Even though it was demonstrated that Dr. McClain had not 
applied the instructions and formula in the guide properly, his 
impa irment rating is, nevertheless, admissible under Division of 
Indus trial Services Rule 343-2. 4 which provides "Nothing in this 
rule shall be construed to prevent the presentations of other 
medical opinion or guides for the purpose of establishing that 
the degree of permanent impairment to which the claimant would 
be entitled would be more or less than the entitlement indicated 
• 
ln the AMA guide." 

Dr. McClain's statement that the impairment is to the right 
upper extremity is not supported by his testimony which specifically 
speaks to and rates the fingers and the wrist. Furthermore, his 
percentage of impairment is not reasonable in light of claimant's 
testimony that he can perform the job of a carpenter and the 
rating s of the other two orthopedic surgeons. 

The rating of Dr. Wirtz is not persuasive either. It is not 
consis tant with the physical findings mentioned in his letter 
and it is not consistant with the cybex test results which are 
ment ioned in his letter. It is difficult to beleive that 
~laimant has absolutely no anatomic impairment or functional 
l~pairment when (1) the cybex test show deficits on the right 
stde in all motions; ( 2) that the extension manuever deficit was 
signif icant as compared to the opposite side; (3) that his 
aver age grip strength deficit was 8.9%; and (4) that his pinch 
streng th deficit on the right side was 21.6% (Ex. D). 

Dr. Grundberg has the most reasonable, persuasive, acceptable 
~~rmanent impairment rating consistant with the other evidence 
1n_ the record. He ,is also the treating physician and surgeon in 
ihts case. Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 
87, 192 (Iowa 1985). Therefore, it 1s determined that claimant 

h~s sustained a 5% permanent functional impairment of the right 
hana based upon the evaluation of Dr. Grundberg the treating 

,, 
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physician. 

FINDINGS OF FACT 

WHEREFORE, based upon the evidence presented the following 
findings of fact are made. 

That claimant's work of boning hams and operating a whizard 
knife for employer was the cause of his carpal tunnel, ulnar 
tunnel and locking finger injury on June 14, 1984 which resulted 
in surgery on August 1, 1984. 

That the injury was the cause of permanent disability to 
claimant's right hand. 

.. 

J0U990 

That the claimant has sus.t .ained a p~rmanent partial impairment 
of 5% of the right hand. 

CONCLUSIONS OF LAW 

WHEREFORE, based upon the evidence presented and the foregoing 
pr inciples of law the following conclusions of law are made. 

That the injury of June 14, 1984 was the cause of permanent 
disability. 

That the permanent disability is to the right hand. 

That claimant is entitled to 9.5 weeks permanent partial 
di sability benefits. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay to claimant nine point five (9.5) weeks 
~f permanent partial disability at the rate of one hundred 
si xty-one and 54/100 dollars ($161.54) per week in the total 
a"lo unt of one thousand five hundred thirty-four and 63/100 
~Ollars ($1,534.63) commencing on September 24, 1984 as stipulated 

0 by the parties. 

That all accrued benefits be paid in a lump sum. 

That interest will accrue pursuant to Iowa Code section 85.30. 

That the costs of this action are assessed against defendant 
Pursuant to Division• of Industrial Services Rule 343-4.33. 

t' . That defendant file claim activity reports as requested by 
nis agency pursuant to Division of Industrial Services Rule 

343-3. l ' I 
I 
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That this case is returned to the prehearing calendar for 
as signment on the issue of whether claimant is entitled to 
penalty benefits under Iowa Code Section 86.13. 

Signed and filed this 

Copies To: 

Mr . David S. Wigg ins 
Atto rney at Law ~ 

700 West Towers 
1200 35th Street 
West Des Moines, Iowa 50265 

Mr. Harry w. Dahl 
Atto rney at Law 
974 73rd St., STE 16 
Des Moines, Iowa 50312 

w._,,...,,. · Ac 
WALTER R. McMANUS, JR. 
DEPUTY INDUSTRIAL COMMISSIONER 
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MIC HAEL LINDSAY, 

Claimant, 
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Employer, 
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UN ITED FIRE & CASUALTY COMPANY,: 

Insurance Carrier, 
Defendants. 
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File No. 797014 

A R B I T R A T I O N 

D E C I S I O N 

The evidence clearly showed claimant to have a preexisting 
cond ition. He lost no time from work due to the alleged injury. 
The re was strong evidence of subsequent, intervening trauma. 
Claimant was found to be unreliable. Held for defense due to 
r,!a imant's failure to prove injury arising out of and in the 
cou rse of employment. 
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INTRODUCTION 

FI L 6<.09~3 
JAN 2 5 1988 

IOWA INDUSTRIAL COMMISSIONER 
C0t1MISS I ONER 

File No. 797014 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Michael 
Lindsay, claimant, against Cycle Country, employer, and United 
Fire & Casualty Company, insurance carrier, for benefits as a 
result of an alleged injury when claimant picked up a Yamaha 
motor fork head on or about November 1, 1984. The case was 
heard before the undersigned deputy industrial commissioner at 
Storm Lake, Iowa, on June 24, 1987, and was fully submitted at 
the close of the hearing. 

The record in the proceeding consists of testimony from 
Michael Lindsay, Jerry Lindsay, Charles B. Carignan, Jr., M.D., 
Janice Danbom, Pat Feuerhelm, Michael James Fritz and Dick 
Gibson; depositions from Michael Lindsay, John J. Dougherty, M.D., 
Harry W. Hargett, D.C., Daniel G. MacRandall, M.D., and Darwin W. 
Hoover, D.C.; claimant's exhibits 1 through 68; and, defendants' 
exhibits A through N. 

ISSUES AND STIPULATIONS 

The parties stipulated to the following matters: 

That an employer-emplovee relationship existed bet~een 
~l~imant and the employer at the time of the above alleged 
1·!1Juries; " 

f' That the type of permanent disability, in the event of a 
1nd1ng of permanent disability for the alleged picking up of a 

Piece of equipment on or about November 1, 1984, is partial 

• 
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disability to the body as a whole; and, 

That claimant's rate of compensation, in the event of an 
award, is $104.00. 

The issues presented for determination at the time of the 
hearing were as follows: 

Whether claimant sustained an injury on or about November 1, 
198 4; 

Whether the alleged injury of November 1, 1984 is the cause 
of any temporary or permanent disability; 

. . 

Whether claimant is entitled to temporary disability benefits 
du ring a period of recovery for the alleged injury of November 
1, 1984; 

Whether claimant is entitled to any permanent disability 
bene fits for the alleged injury of November 1, 1984; and, 

Whether claimant is entitled to payment for medical charges 
and bills as set forth in Iowa Code section 85.27. 

SUMMARY OF EVIDENCE 

The following is only a brief summary of pertinent evid e nce. 
All evidence received at the hearing was considered when deciding 
the case even though it may not necessarily be referred to in 
th i s decision. 

The summarization of evidence submitted by defendants is 
substantially correct and is incorporated herein with a few 
mod if ica tions. 

Michael Lindsay is 28 years of age and currently resides in 
Wo rthington, Minnesota. He was raised in Spirit Lake and went 
to school in Arnolds Park. His first job was as an employee for 
the City of Arnolds Park in the street department where he did 
heavy labor. Claimant has worked for his brother, Jerry E. Lindsay, 
as a dock builder. He went to work for Morton Buildings in 1968 
a~a worked for Morton Buildings for about three years. While 
tne r e , he was hit in the head by a stee l be am a nd suff e red 
serious, permanent injury. 

Cl aimant went to work for Cycle Country i n J a nu a ry o f 1984. 
~e wor ked a short period of t i me, was laid off and then 1t1a~ 

~ecalled. On November 1, 1984, while li f ting a bo x, claimant 
reported he twisted and his back went out. At that time, he 
1111 en ~ to H a r r y ~·l • H a r g e t t , o • C • , a c h i r op r a c to r . Ev e n t u a 11 y 
~la imant was referred to t he Orthopedic Clinic in Sio ux Fa l~s, 

0 Uth Dakota, where he saw Daniel G. MacRandall, M.D. He did 
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not miss any work at Cycle Country because of the incident of 
November 1, 1984. He worked up until the time he was laid off, 
because of the seasonal business of Cycle Country, on February 
1, 1985. He was operated on in September of 1985 when a disc 
and some scar tissue were removed. As a result of the operation, 
cla imant's lifting was restricted to 45 pounds. 

Since then, although doctors say he can work, claimant has 
been unable to hold down any type of employment. He currently 
is receiving rehabilitation and general assistance from the 
state of Minnesota. Claimant has completed his GED. He has 
seen Paul D. Anderson, D.O., a psychiatrist, in Spencer. 

Claimant filed his petition in July of 1985. He admitted at 
the hearing that he had problems with his back prior to his work 
at Cycle Country. In his deposition and to Dr. MacRandall, he 
had denied prior back problems. On cross examination, claimant 
did admit that he had seen Darwin w. Hoover, D.C., for a long 
time. He had in fact seen him over 50 times for a series of 
problems and had numerous visits within four months of the time 
the alleged incident took place as evidenced by Dr. Hoover's 
records, exhibit A. Claimant further admitted he was hurt while 
working for Lindsay Dock Service and did file workers' compensation 
claims against his brother. Claimant admitted he told Dr. MacRandall 
he had no previous problems with his back, which was not true. 

Charles B. Carignan, Jr., M.D., testified that he is a 
certi fied family practitioner. The first time he saw claimant 
in regard to this injury was in July of 1985, at Attorney 
Wilcke 's request. As a result of the examination on July 20, 
1985 , Dr. Carignan wrote a report (claimant's exhibit F). At 
the time of this examination, Dr. Carignan stated on the last 
page : 

In addition, the small areas of numbness to pinwheel 
prick and light touch sensation found on the 
posterior right thigh does not correspond to Mr. Lindsay's 
complaints which he described in a rather vague and 
ill-described way. As a result I feel that most, 
if not all, of Mr. Lindsay's problems are of a 
psychosomatic nature which, while they cause 
impairment, are difficult to evaluate and to treat. 

At this time Dr. Carignan gave claimant a rating of 10% 
~erma~ent impairment to the body as a whole which was the same 
unctio nal impairment which he had received as a result of his 

~et~lernent with ~1orton Buildings (defendants' exhibit H). Dr. 
arignan said he does a significant amount of workers' compensation 

work for Mr. Wilcke. He further admitted he is not an orthopaedic 
~~rgeo n. As a result of the operation, Dr. Carignan increased 
!.s_disability rating to 20% of the whole man. Dr. Carignan did 

admit that a portion of this disability rating is the result of 
l 
• 
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his previous injury sustained at Morton Buildings. 

Dr. Carignan said claimant was able to work after the 
November 1, 1984 incident up until the time he was laid off in 
February of 1985. He further admitted there was a CT scan and 
an EMG performed by Dr. MacRandall almost seven months after the 
incident, both of which were normal. Dr. Carignan testified 
that claimant did work as a dishwasher in the summer of 1985 and 
mowed yards. He did admit that something could have happened 
t hat summer which could have caused him to have this operation. 
Dr. Carignan stated that claimant's current weight restriction 
w0 uld be 45 pounds. 

Jerry Lindsay, who is claimant's brother, testified that 
cla imant had worked for him intermittently. Jerry Lindsay 
sta ted that claimant had filed several workers' compensation 
cl aims against him and that he had been injured while working 
fo r him. He stated that his brother had a serious head injury 
wh ile working for Morton Buildings which left claimant with 
headaches, memory and psychological problems. He stated that he 
hired him when he was unemployed and that claimant performed 
heavy labor. 

Jan Danbom testified that she was the personnel manager for 
Cycle Country. She stated that claimant was not a particularly 
good worker and that he missed a number of hours of work. He 
did not, however, miss any more hours after the accident than he 
did before. He never brought any statement from a doctor 
ind icating he should have light-duty work. He was let go in 
Feb ruary because of a general layoff by the company due to the 
cycl ical nature of the products they make, which had nothing to 
do with the November, 1984 incident. The only times claimant 
worked for Cycle Country were January 6, 1984 through January 
27 , 1984 and August 17, 1984 through February 1, 1985. The box 
Wh ich he was lifting at the time was not 70 pounds, as he 
t es tified, but rather weighed 39 pounds. Ms. Danbom stated 
cla imant did not appear unusual at the time of the alleged 
in j ury or afterwards. 

Pat Feuerhelm, Vice President of Cycle Country, testified 
that the box that was being lifted at the time was only 39 
Pounds, not 70 pounds. Mr. Feuerhelm stated that nothing 
appea red to be differ ent about t he wo~k habit s of claimant af t er 
as opposed to before the incident. The witness sta ted cl a imant 
Wen t back to regular work and never did light-duty wo r k . Mr. Feue r helm 
t 0 st' f ' - 1 l ed t hat claimant was not the best 2mployee . 

Dr. MacRandall testified by depositi o n, e xhibit N. He is a n 
ort~opaedic surgeon in Sioux Falls, South Dak o t a . He f irst saw 
cl aimant on February 1, 1985. His physical e xam was fairly 
~o rmal at that time. Claimant had a go od r ang e o f mo tio n i n h i s 
ac k, good strength in his legs and good s e nsation. I t wa s f e l t 
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that claimant had a lumbosacral strain (deposition, pages, 

J009~7 

lines 8-12). Claimant gave the doctor a history on February 1, 
1985 , that he had never had any difficulty with his back prior 
to his present ailment (deposition page 6, lines 14-25). The 
doctor diagnosed the problem as lumbosacral strain based upon 
the history given to him by the patient of no prior problems and 
the fact that his physical exam did not show anything to suggest 
any main problem (deposition page 8, lines 7-12). The patient 
was seen February 15, 1985 and was feeling better at that time 
(deposition page 8, lines 20-23). He was next seen on March 22, 
1985 and was continuing to feel better. At that time claimant 
was discharged by Dr. MacRandall and was free to go back to work 
{deposition pages 10 and 11). 

Claimant returned on April 11, 1985. He stated he had been 
shoveling snow when he felt a stabbing sensation in his leg and 
came in because of the sticking type pain in his left anterior 
groin . That type of pain means either a new injury or an 
aggravation of an old injury (deposition page 11, lines 15-25). 
The diagnosis as a result of the snow scooping incident again 
was musculoskeletal strain (deposition pages 12 and 13). 

Claimant returned May 9, 1985, reported that he was feeling 
be tter and was discharged at that time (deposition pages 13 and 
14). He was seen a month later on June 7, 1985. He exhibited, 
for the first time, numbness over the outer area of his left leg 
and other signs of a L5/Sl radiculopathy {deposition pages 14 
and 15). Because of his continual complaints a CT scan and EMG 
were performed. Both were interpreted as normal (deposition 
page 15, lines 1-11). Claimant exhibited no evidence of a 
herniated disc and was released on June 20, 1985 to go back to 
work (deposition pages 17 and 18). 

Claimant returned on July 12, 1985 and stated he had been 
working with his mower when he noted a pull in his back (deposition 
Page 19, lines 2-18). He exhibited sciatic notch tenderness for 
the first time. Claimant then was informed that he could go 
back to work with a lifting restriction of no more than 20 to 30 
Pounds (deposition page 21, lines 4-8). 

Claimant returned August 23, 1985 and again on September 16, 
l985 with increased complaints. He was hospitalized and the 
myelogram and CT scan performed at that time showed a large 
centr al disc, both to the right and to the left (deposition page 
2~, lines 1-5). It was decided to operate (deposition page 26, 
lines 18-22). Claimant had an LS/Sl hemilaminectomy and a disc 
excis ion of his Sl nerve root (deposition page 27) . 

. 
Claimant had a normal recovery until Novemb e r 21, 1985 when 

he came to the hospital with abdominal pain. He was hospitalized 
and consulted a psychiatrist for his anxiety. Dr. Hoverstein 
was concerned about kidney stones (deposition page 33, lines 
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7-21). Dr. MacRandall gave claimant a permanent partial disability 
rating of 10% (deposition page 35, lines 12-25). The doctor 
gave claimant a lifting restriction of no more than 40 pounds 
(deposition page 38, lines 1-8). 

Dr. MacRandall felt, based upon the history he had obtained 
from claimant of no previous injuries to the back, that the 
incident in November of 1984 was probably the instigating 
incident. The doctor went on to say that, if there had been 
prior incidents of minor back problems and treatments by chiropractors 
or other medical facilities, this would probably change his 
opinion. Dr. MacRandall clearly qualified that his opinion was 
based on the history he obtained from claimant on February 1, 
1985, that he had no prior history of back problems (deposition 
page 44, lines 22-25; pag~ 45, lines 1-2). Dr. MacRandall 
stated that claimant had had a lot of injuries and it would be 
difficult to say exactly which one caused the disc to finally 
rupture (deposition page 28, lines 17-25). 

Dr. MacRandall, based upon claimant's current condition, 
gave him a 40-pound weight restriction (deposition page 48, 
lines 9-10). Dr. MacRandall testified that claimant reached 
maximum physical recovery on April 4, 1986 (deposition page 53, 
lines 20-21). Dr. MacRandall stated that the abdominal pain 
claimant had was the result of constipation or bowel obstruction 
(deposition page 55, lines 11-16). 

Dr. MacRandall concluded his deposition by again reiterating 
that his opinion was based upon the history obtained that there 
were no prior back problems or history associated with claimant. 
The doctor stated that, if he had a history of prior problems, 
he would have doubt as to when the precipitating incident 
occurred (deposition page 59, lines 16-19). 

Harry W. Hargett, D.C., testified by deposition, exhibit L. 
When claimant came to him, he contended that he had had no prior 
~ack problems. Dr. Hargett treated him for muscle spasms. Dr. Hargett 
15 a chiropractor who treated the individual with manipulations. 
I~ is interesting to note on the questionnaire of Or. Hargett 
filled out by claimant that he indicated he had never had low 
back problems, pain between the shoulders, neck problems or arm 
Problems • 

. As shown on exhibit A, claimant had been treating with Dr. Hoover 
since 1975. Since that date, he had seen him on over 50 occasions. 
The most recent occasion began June 15, 1984, approximately four 
months before the alleged incident in November of 1984 at Cycle 
Country. At that time, Dr. Hoover stated in his notes that 
claimant had stepped into a hole which severely injured his 
lower back. It was diagnosed as a severe sprain of the lumbosacral 
area and resulted in claimant having 12 chiropractic treatments. 

I 
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Darwin W. Hoover, D.C., testified via deposition, exhibit M. 
Claimant was first seen in May, 1975, when ha had an accident 
while installing dock planks when he slipped and fell (deposition 
page 4, lines 6-12). Claimant was next seen in January of 1977 
for minor problems. He was seen on May 17, 1978 for mid-thoracic 
strain (deposition page 7, lines 18-20). Claimant was seen May 
7-18, 1979 for a lumbar strain and sprain and misaligned vertebrae 
from an injury sustained while working for Morton Buildings. 
Claimant was seen again in September of 1979 when he was injured 
while wheeling a cart onto a trailer bed which was slick with 
dew. The cart slipped and injured claimant between the shoulder 
blades. He was treated 10 times in September and once in 
October for that injury (deposition page 11, lines 1-6). 
Claimant was seen on _March 3, 6 and 11 in 1980 for an injury 
sustained when he was lift~ng gutter onto a trailer, twisted and 
injured the sacral area (depostion page 12, lines 1-9). Claimant 
was next seen on October 23 and 27 of 1980 for a catch in the 
middle of the back which occurred while working for Morton 
Buildings (deposition page 12, lines 23-25; page 13, lines 1-4). 
He was seen again December 15, 1980 for a misaligned 5th thoracic 
vertebrae. This again was a workers' compensation matter 
(deposition page 13, lines 18-21). It was the result of a 
rafter table injury. 

After this injury, Dr. Hoover discussed proper ways to lift 
straight forward and so forth with claimant (deposition page 15, 
lines 3-8). Claimant was next seen in April of 1981 when it was 
reported there was a lumbar involvement or stiffness in the back 
(deposition page 16, lines 16-25). Workers' compensation paid 
for the treatment, which was a lower back problem. Dr. Hoover 
saw claimant on June 15, 1984. Claimant was carrying a long 
plank when he turned. The plank hit a tree which threw him off 
balance and he stepped into a hole which severely injured his 
lower back. Claimant had a severe sprain of the lumbosacral 
area (deposition page 1, lines 1-12). This was paid for by the 
workers' compensation carrier. 

Dr. Hoover stated he saw claimant more frequently than other 
patients. Dr. Hoover's notes indicated that, in 1975, there was 
right leg pain for one week which radiated down the back to the 
knees. Dr. Hoover was not consulted and did not treat claimant 
• 
in regard to the time he was struck by a steel beam in 1980. 

John J. Dougherty, M.D., testified via deposition, exhibit K. 
Dr. Dougherty is an orthopaedic surgeon in Sioux City, Iowa. He 
first examined claimant on October 17, 1985. He did not come to 
any conclusion from that examination as it was only three weeks 
post hemilaminecto~y and claimant could not be doing any work. 

Dr. Dougherty subsequently reexamined claimant on September 
19, 1986. The doctor had the benefit of reviewing Dr. MacRandall's 
records as well as Dr. Hoover's records showing a multiple 
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history of treatments from 1975 through June of 1984. Dr. Dougherty 
felt that claimant had a permanent functional - impairment as 
exis ted at the time of his last examination. The doctor felt he 
would be limited to lifting 30 to 40 pounds and would give him a 
functional disability rating of 10% of the body as a whole 
(deposition page 17, lines 11-15). 

Dr. Dougherty did not think you could relate one single 
inc ident on one single day in November of 1984 to the problem. 
Dr. Dougherty felt claimant had had multiple problems with his 
back and, after the incident in November of 1984, he was able to 
return to work and was able to continue to work (deposition page 
18, lines 1-8). Claimant terminated his employment and did not 
do so because of his back problems. Claimant was getting along 
fine and apparently had a little flare up in June. Dr. MacRandall 
did a CT scan and EMG, both of which were interpreted as normal 
(depo sition page 18, lines 18-24). The record shows that he 
worked as a dishwasher and also mowed yards and had some problems 
with a mower. Dr. Dougherty felt it was impossible to single 
out one incident as the cause of claimant's problems (deposition 
page 19 , 1 in es 1 7-18 ) • 

Dr. Dougherty felt number one, the patient did not have much 
trauma at the time of the incident and, "Number two, he said his 
back went out. That's a standard statement of the lay population, 
my bac k went out. I don't know what that means." (Deposition 
page 44, lines 16-22). Dr. Dougherty felt that the snow shoveling 
incident in April of 1985 could be significant (deposition page 
50 , lines 8-14). The doctor felt that it was significant that 
claimant allegedly was injured November 1, 1984 and continued to 
work for the company until February of 1985 without missing any 
work because of the alleged injury. If, in fact, he had an 
injury or back problem, he would have been unable to work 
(depos ition page 50, lines 20-25; page 51, lines 1-5). It was 
furthe r significant that the CT scan and EMG in June of 1985 
were normal, but that, in September, they were positive. 
Someth ing in the interval -- July, August, September -- must 
have caused further damage to this individual's back (deposition 
Page 52 and 53). 

APPLICABLE LAW AND ANALYSIS 

An employee is entitled to compensation for any and all 
Personal injuries which arise out of and in the course of the 
e!'!tployment [Iowa Code section 85.3(1)]. 

Claimant has the burden of proving, by a preponderance of 
th~ evidence, that he received an injury on November 1, 1984 
which arose out of and in the course of his employment. McDowell 
~- Town of Clarksville, 241 N.W.2d 904 (Iowa 1976 ) ; Musselman v. 
~entral Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

i 
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Claimant has the burden of proving, by a preponderance of 
t he evidence, that the injuries of November 1, 1984 are causally 
r elated to the disability on which he now bases his claim. 
Bod i sh v • F i s c her , I n c • , 2 5 7 I ow a 51 6 , 1 3 3 N • W • 2 d 8 6 7 ( 1 9 6 5 ) ; 
Lind a h 1 v • L • 0 • Bogg s , 2 3 6 I ow a 2 9 6 , 1 8 N • W . 2 d 6 0 7 ( 1 9 4 5 ) . A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
73 2 (1955). The question of causal connection is essentially 
wi thin the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 275, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal co nnection. 
Bur t, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). Howe v er, 
the expert op1n1on may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may b e affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
51 6, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
26 1 Iowa 352, 154 N.W.2d 128 (1967). 

Claimant's injury record shows numerous injuries to his back. 
The history of the treating physician, Dr. MacRandall, wa s 
always premised on the fact that the patient did not have a back 
problem as was reported to Dr. MacRandall during the entire 
hi s t o ry of his consultations with claimant. The actual history 
obviously is much different. 

Claimant's deposition was taken December 3, 1985. He did 
not tell the truth concerning his medical histo ry when his 
depos ition was taken. When his deposition was take n he claimed 
the only thing he could do was walk (deposition page 20, lines 
15-1 8). When asked if he had any prior back problems, he stated 
at pag e 25, 1 ines 18-22, "I think maybe once befo r e when I 
worked out at Morton's I had to go, was up h e re in the top in 
betwee n my shoulders. I think I did something o nc e . I went t o 
the doc tor once and that was about it." And again at page 26, 
lines 1-6, "But that was years ago. I couldn't t e ll yo u it's 
been s o long. I can't reme mbe r t he doctor's name . As f a r a s 
back problems before, no I hav e n't had back pr obl ems." 

On page 27, lines 1-6, whe n aske d wheth e r he had g one t o Dr . 
Hoove r before, claimant stated, "I think I mig ht ha ve whe n I 
Wor ked for Mor ton Building that time the n. Q: You don't 
remember any other times? A: No, just t hat. Tha t wa s years 
ago ." That was from an individual who as recentl y as t he summer 
of 1984 had seen Dr. Hoover 12 times for what Dr. Hoover stated 
Was a serious back injury. 

.. 
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Although he filed claims against his brother and had a back 
injury in the summer of 1984 while working fo~ his brother, when 
asked during his deposition, "Did you ever have back pains when 
you worked for your brother?", his answer was, "To my recollection, 
no." (Deposition page 27, lines 7-10). 

Claimant further denied that he told Dr. MacRandall he was 
out shoveling snow when he felt a stabbing pain against his left 
leg (deposition page 24, 1 ines 1-8). 

This is an individual who has had numerous insults to his 
back over a long period of time. This is an individual who has 
had psychosomatic problems and may have suffered brain damage in 
the Morton Building accident with the steel beam. 

The record is clear that claimant had a long-established 
prob lem and, therefore, there is no evidence to show within the 
rea lm of reasonable medical certainty that the incident of 
November 1, 1984 was the precipitating cause of his back problems. 

The next question which needs to be decided is whether the 
incident on November 1, 1984 aggravated a preexisting condition. 
Clearly the evidence shows that claimant did not miss any work 
as a result of the incident on November 1, 1984. He was able to 
compl ete all of his work and was terminated by Cycle Country 
only because of the seasonal nature of the business and because 
they no longer needed claimant as an employee. 

As Dr. Dougherty testified, it is significant that the 
alleged incident in itself was minor in that claimant was 
allegedly picking up a piece of equipment which weighed 39 
pounds , that he missed no work and that he continued to work for 
a four-month period without missing any work. 

It is also significant that Dr. MacRandall discharged him on 
March 22, 1985 as being OK. He reappeared at Dr. MacRandall's 
office because of a snow shoveling incident on April 11, 1985. 
He again was dismissed on May 9, 1985, but reappeared on June 7, 
1985 complaining of some additional pain. At that point, a CT 
scan and EMG were done, both of which were normal. Claimant 
reappeared on July 12, 1985 as a result of a mower incident. He 
then was seen several times until September when a myelogram and 
CT scan were done which showed a bulging disc. 

Clearly, the evidence indicates that claimant was able to 
c~ntinue to work without apparent difficulty. If he, in fact, 
did have an aggravation which was caused by the incident while 
wo~king for Cycle Cpuntry, it was minor. Subsequent problems, 
Which either resulted from scooping snow, mowing yards, working 
a~ a dishwasher, or some other incident claimant will not 
disc lose, most likely caused claimant's unstable back to go out. 
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Claimant has not met his burden, medical or otherwise, to 
show that an injury, or aggravation of a priQr injury, arose out 
of and in the course of his employment. 

What we have in this case is an individual whose testimony 
is unreliable. Perhaps claimant's shortcomings as an historian 
are due to the head injury at Morton, perhaps they are not. 
Whatever the reason, the inconsistencies are of such a magnitude 
as to render claimant's testimony too unreliable. The evidence 
clearly shows that the incident at Cycle Country was insignificant 
when compared to the numerous other problems claimant has had, 
so insignificant that he continued to work and perform his job 
for four months, which he was unable to do after all the other 
previous incidents noted on his record. 

The only doctor with all of the evidence, Dr. Dougherty, 
stated that one cannot assess or determine that the minor 
incident at Cycle Country was the cause of claimant's problem. 
Dr. MacRandall's opinions cannot be considered due to the fact 
he continually prefaced all of his opinions based upon the fact 
that claimant had not had prior back problems which, in fact, 
was a complete falsehood. The change between the CT scans and 
othe r diagnostic tests of June and September, 1985, is strong 
evidence that some incident occurred which caused the further 
bulging of the disc which was long after claimant had left his 
employment at Cycle Country. Clearly, claimant has not met his 
burden to show that there was any injury or aggravation of a 
preexisting condition which resulted in a temporary or permanent 
disability nor is there any permanent condition which resulted 
from the incident of November 1, 1984. Dr. Dougherty's assessment 
of this case is accepted as correct. 

FINDINGS OF FACT 

1. Claimant had a significant low back problem which began 
as early as 1975. 

2. Claimant saw Dr. Hoover over 50 times for back problems 
Prior to the incident in question. 

3. Claimant worked from November 1, 1984 through February 
of 1985 without missing any time at work as a result of the 
alleged injury on November 1, 1984. If he sustained any injury 
on November 1, 1984, it was a temporary aggravation of a preexisting 
condition that was so minor as to not produce any disability 
Whatsoever . 

. . 4. Claimant w~s relieved of his job, not because of his 
lnJury or the fact he was unable to complete his work, but 
because of a general layoff due to lack of business of the 
employer. 
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5. Claimant was discharged from treatment by Dr. MacRandall 
on March 22, 1985. 

6. Claimant had a snow shoveling incident on April 11, 1985 
which resulted in further problems to his back. 

7. Claimant was discharged from treatment by Dr. MacRandall 
on May 9, 1985. 

8. A CT scan was performed on June 7, 1985 as well as an 
EMG , both of which were interpreted as normal. 

9. Claimant had a mower incident on July 12, 1985, which 
resulted in further treatment. 

10. A CT scan and myelogram performed in September, 1985 
showed a herniated disc and surgery was then performed. 

11. There were many and numerous insults to claimant's back 
over the period of his life. It is impossible to pick out any 
one specific incident to state that it was a substantial factor 
in producing the bulging disc and subsequent operation which was 
per formed in September of 1985. 

12. Claimant did not substantially aggravate a preexisting 
condi tion so as to result in temporary or permanent disability 
while working for Cycle Country as he at all times was able to 
perfo rm his job. 

13. Claimant lost no time from work due to the alleged 
injury to his back on November 1, 1984. 

14. Claimant was not taken off work by a physician as a 
result of the alleged injury to his back on November 1, 1984. 

15 . Claimant's testimony is unreliable. He has psychological 
Problems, however, and it cannot be determined whether the 
unreliability is due to honest mistake as opposed to intentional 
deceit. 

CONCLUSIONS OF LAW 

1. Claimant did not sustain the burden of proof, by a 
Preponderance of the evidence, that he sustained an injury or 
aggravation to his back on November 1, 1984 . 

. 2. Claimant did not prove, by a preponderance of the 
evidence, that any injury or aggravation which occurred on 
November 1, 1984 was a proximate cause of any pain, disability 
or medical treatment regarding his back, subsequent to February 
1

1 1985. 
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3. Claimant did not prove any entitlement to temporary or 
permanent disability benefits for his alleged . back injury. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing from 
t hese proceedings. 

,J0.1.00S 

IT IS FURTHER ORDERED that costs are assessed against 
claimant pursuan.t to Division oj: Industrial Services Rule 343-4.33. 

:&, ,,....-
Signed and filed this 25 day of -julri"'"''j , 1988 • 

• 

Copies To: 

Mr . Ernest W. Wilcke 
Atto rney at Law 
82 6 1/ 2 Lake Street 
P.O. Box 455 
Spi rit Lake, Iowa 513 60 

Mr . Dick H. Montgomery 
Atto rney at Law 
Pro f e ssional Building 
P.O . Box 7038 
SpencEr--.. _Iowa 51301 

MI HAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER • 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PAULlNE LINN , - • • 
• 
• 

Claimant , • File No. • 

vs . 

WEBSTER CI'I'Y PRODUC'I·S , 

Employer , 
Self - Insu r ed , 
Defendant. 

• 
• 
• 
• 
• 
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• 
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• 

IOWA INDUSTRIAL COMMISS IOUER 

STATEMENT OF THE CASE 

A p p 
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E A L 

s I 0 N 

Claimant appeals from a review- reopening decision denying 
all compensation because claimant failed to establish either a 
ch•nge in her physical condition or in her earning capacity not 
considered a n d contemplated in the prior appeal decision . 

The recoro on appeal consists of the transcript of the 
revie w- reopening hearing and clairnant ' s exhibits 1 through 4. 
Both parties filed briefs on appeal . 

ISSUE 
• 

The issue on appeal can be stated as whether claimant 
establ ished a change of condition causally related to her 
atfecti ng her earning capacity . 

• 

REVIEW OF THE EVIDENCE 

has . . 
1nJury 

The review - reopening decision adequately and accurately 
reflects the pertinent evidence and it will not be set forth 
nere in. 

APPLICABLE LAI, 

The citations of law contained in the review- reopening 
Oec 1· . · s1on are <3,ppropriate to the issue and evidence . 

J010U6 

. _ In Johnson v . Schwans Sales Enterorises , Appeal Decision 
~lLeo .''lay 2S, 1988 , tJ1e inoustr ial commissioner denied further. 
,:ne t1ts where claimant failed to establish a change of Gonct1t1on. 
'~e commissioner noted _ that it was impossible to determine 
'ether claimant had sustained a chanse of condition since the 
erio , settlement agreement 010 not specify the contemplation of ti1e 
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parties as to claimant's future earning capacity. 

ANALYSIS 

JO.t.007 

The deputy's analysis of the evidence in conjunction with 
the law is adopted. Claimant has failed to show a change of 
:ondition since the prior hearings. It is difficult to determine 
whether claimant has establishea a change of condition where no evidence 
was introduced at the prior hearings as to claimant's future 
earning potential. Introducing evidence for the first time at 
this hearing only shows what claimant's present condition is--it 
aoes not demonstrate that claimant's condition has changed. 

The findings of fact, conclusions of law and order of the 
deputy are adopted herein. 

FINDINGS OF FACT 

1. Claimant and her husband testifiea that the intensity 
and length of her migraine headaches has increased after the 
earlie r proceeding. 

2. Those allegations were not corroborated by any medical 
ev1aence ana by themselves are not shown to be a reliable 
indica tion of a change in claimant's physical condition. 

3. Claimant saw Job Service and took a GATB test concerning 
' ner employability after the earlier proceedings. The opportunity 
for this test was available to claimant at the time of the 
earlie r proceedings. 

4 . 
earlier 

Claimant's jewelry party 
hearings and decisions. 

5. One factor 
was the economy in 

in the failure 
Fort Dodge. 

business failed after the 

of the jewelry party business 

6 . 
paying 

One reason for fewer jobs in Fort Doage ana lesser 
jobs was the economy. 

7. Claimant made no attempt to find employment prior to the 
earlier hearings and decisions and has not attempted to seek 
employment since the earlier proceedings. 

CONCLUSIONS OF LAW 

Claimant has failea to show a causal connection between the 
Injury and any increased disability. 

• 

. Claimant has failea to prove by a preponderance of the 
evidence ·1:nat she has encountered either a change in her physical 
conaition or in t1er earning ca!?acity not considered and con-

l 
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templated at the earlier hearings and at the time of the appeal 
decision by the industrial commissioner. 

\vHEREFORE, the decision erf the deputy is affirmed. 

ORDER 

THEREFORE , it lS ordered: 

That claimant take nothing fro@ this proceeaing. 

That claimant is to pay the costs of this proceeding in
cludi ng the cost of transcription of the hearing proceeding 
unde r Division of Industrial Services Rule 343-4.33. 

That defendant file any reports required by Division of 
Industrial Services Rule 343-3.1. 

Signed and tiled this 

' . cop ies To: 

Mr. Tito Trevino 
Attorney at Law 
?.o . Box 1680 
503 Snell Building 
Fort Dodge, Iowa 50501 

Mr. Richard Karr 
Attorney at Law 
711 Secona Street 

-Webster City, Iowa 50595 

• 

• 

20it,, day of June, 1988. 

DAVIDE. NQ IST 
INDUSTRIAL OMM SIONER 

• • 
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- -- ·--- . - · . BEFORE THE IOWA INDUSTRIAL COMMISS !ONER 

TIM LITTON, • • 
• • 

Claimant, • • 
• FILE NO. 825590 • 

vs. • • 
• A R B I T R A T I 0 N • 

ECONOMY FIRE & CASUALTY CO., • • 
• D E C I s I 0 N • 

Employer, • • 
• 

FILED • 
and • • 

• • 
AMER ICAN MOTORISTS INS. co., • APR 181988 • 

• • 
Insurance Carrier, • • 

IOWA INDUSTRIAL COMMISSIONER Defendants. • • 

INTRODUCTION 

Timothy Litton, the claimant, filed an arbitration petition 
against Economy Fire & Casualty Company, employer, and American 
Motorists Insurance Company, its insurance carrier, on January 
2, 1987, for benefits under the Iowa Workers' Compensation Act 

.JV.LUU'--

as a result of an alleged injury on February 28, 1986 (originally 
alleged to be February 25, 1986). At Council Bluffs, Iowa on 
February 9, 1988, before the undersigned the case was heard and 
submitted. 

The record consists of the testimony of Timothy Litton, 
Dav id John Dickey and Harriett L. Weaver; joint documentary 
exhibits 1-52 and deposition exhibits 53-60. 

In the approved prehearing report certain stipulations were 
made . The parties stipulate9 claimant received an injury 

·~rising out of and in the course of his employment. Only the 
1ss ues which remain for decision follow. 

ISSUES 

1. Whether there is a causal connection between the claimant 's 
fall on February 28, 1986 and his claimed disability. 

2. The nature and extent of disability is questioned. 
') 

3. The awarding of healing period payments to claimant for 
the period commencing June 9, 1986 and ending August 28, 1987. 

• 

' i 

, 
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4. Whether claimant should receive medical expense- benefits 
und er Iowa Code section 85.27. 

FACTS PRESENTED 

J01010 

Claimant was injured on a ladder at Cedar Rapids , Iowa on February 
28, 1986 when a rung broke on the ladder. He was working as an 
ins urance adjuster for the defendant employer and was descending 
from a residential roof after inspecting for a claim. When the 
rung broke his right knee struck a lower rung of the ladder. 
Cl aimant avoided a fall to the ground by grasping the ladder. 
Thi s incident was observed by John J. Arp, claimant's supervisor. 

At the time of injury claimant's weight was about 260 pounds. 
His knee immediately became painful and swollen and claimant 
test ified that he treated it with compresses and sought relief 
for aches to his back and other parts of his body by using a 
whirlpool at the motel where . he was staying. Claimant testified 
he continued self-treatment to his knee which was his main 
concern, but he had continuing pain in his back and hips. 

On June 6, 1986, during the inspection of a roof for the 
defendant employer claimant's right knee locked. Claimant went 
down on the roof and after he worked out the locked condition of 
his knee ' and descended from the roof he called his supervisor. 
Claimant told the supervisor he could not work any longer. He 
neve r returned to work for defendant employer. 

After conservative medical treatment failed, knee surgery 
was performed by R. Michael Gross, M.D., in July of 1986. As 
claimant became more mobile he stated his back became worse and 
he d iscussed his back problem with Dr. Gross at the end of 
Augus t or September. He was then treated by Dr. Gross and other 
Physic ians by therapy and cortisone shots. 

On January 29, 1987, R. Schuyler Gooding, M.D., a neurosurgeon, 
Per formed back surgery on claimant after a CT s c an revealed a 
he rniated disc on the left at LS-Sl. The LS-Sl discectomy by Dr. 
Gooding resulted in much improvement. On August 28, 1987, Dr. 
Gooding released claimant for work stating that claimant had 
reached the ''maximum medical benefits'' from his lumbar surgery. 

Claimant opined that both the knee surgery and the back 
surgery were successful and that he felt good al though he needed 
to be careful. Claimant reduced his weight by over 70 pounds 
from the time of the incident on February 28, 1986, which was 
Part of therapy at the recommendation of his physicians. .I· 

' t 
APPLICABLE LAW 

The claimant has the burden of proving by a prepond e r a nce o f ~ 
the evidence that the injury of February 28, 1986 i s c ausally 

• 4 
1 
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related to the disability on which --he now bases· his claim. 
Bod is h v • Fischer , Inc • , 2 5 7 Iowa 51 6 , 13 3 N • W. 2 d 8 6 7 ( 1 9 6 5 ) • 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d ,607 (1945). A 
poss1b1lity is insufficient; a probability is necessary • 

. Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
with in the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferri s Hardware, 220 N.W.2d 903 (Iowa 1974). The expert opinion 
may be accepted or rejected, in whole or in part, by the trier 
of fact. Id. at 907. Further, the weight to be given to such 

, an opinion is for the finder .of fact, and that may be affected 
ty the completeness of the premise given the expert and other 
surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 867. 
See also Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 
128 (1 967). 

An injury to a scheduled member which, because of after
effec ts (or compensatory change), creates impairment to the body 
as a whole entitles claimant to industrial disability. Barton v. 
Nevad a Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). 
Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943). 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
~arto n, 253 Iowa 285, 110 N.W.2d 660 (1961); Dailey, 233 Iowa 
5 8, IO N. W. 2d 5 6 9 ( 19 4 3 ) • 

The opinion of the supreme court in Olson v. Goodyear 
Serv ice Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963) 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability*** as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ••• In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted.**** 

I owa Code section 85.34(1) as amended provides as follows: 
.., 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 

, 

I • 
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of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on th~ date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
improvement from the injury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employment 
in which the employee was engaged at the time of 
injury, whichever occurs first. 

Iowa Code section 85.27, as amended, provides in part: 

The employer, for all injuries compensable under 
this chapter or chapter 85A, shall furnish reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
podiatric, physical .rehabilitation, nursing, 
ambulance and hosptt~l services and supplies 
therefor and shall allow reasonably necessary 
transportation expenses incurred for such services. 
The employer shall also furnish reasonable and 
necessary crutches, artificial members and appliances 
but shall not be required to furnish more than one 
set of permanent prosthetic devices. 

• • • 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. 

In Barnhart v. MAQ Incorporated, I Iowa Industrial Commis
sioner Report 16, 17 (1981), the following statement of law 
pertaining to failure to obtain authorization from defendants 
for medical treatment appears: 

As the second full issue on appeal, defendants 
claim they should not have to pay Dr. Wilson's bill. 
The evidence shows that defendants did not know 
claimant went to see Dr. Wilson and that claimant 
was sent to that doctor by his then-lawyer. Often, 
such an allegation would be valid; in the usual 
compensable case, defendants have the right to 
choose the care, as it is clearly stated by the code 
section. However, defendants in their answer 
denied that claimant's injuries arose out of and 
the course of the employment; further, the issue of 
arising out of a~d in the course of the employment 
was included in the pre-hearing order as an issue 
to be tried. It does not seem logical that defendants 
can deny liability on the one hand and guide the · 
course of treatment on the other ... (Emphasis added) 

JOiU.1~ 
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ANALYSIS 

A causal connection must be shown in this case by claimant 
to exist between the injury of February 28, 1986 and the claimant's 
bac k problems. 

It is undisputed that the ladder incident on February 28, 
19 86, took place and that at the time the claimant was acting in 
the course of his employment and that it arose out of his 
empl oyment. Claimant had knee surgery on July 31, 1986 and back 
surgery occurred on January 29, 1987. 

At the time of the incident on February 28, 1986, claimant 
test ified that: 

••. I felt a jolting and a pop as I stopped going 
down. 

Q. Where the ' regard to the anatomy was pop in 
of your body, Mr. Litton? 

A. My knee, my right knee. 

Q. And where at that time did feel ' you pain, 
if any? 

A. Well, it hurt like hell. Pardon my 
language. My right knee. I got real stiff and 
r eal sore all over, but my right knee just, you 
know, hurt quite a bit. It swole up instantly. As 
a matter of fact, I commented to John, I said 
Jesus, look at this, because my pants got real 
t ight in the knee. 

Q. And did you continue working that day or 
did you call it a day? 

A. 
stiff. 
sore . ... 

No. I was real stiff. My back was real 
My knee hurt real bad and my shoulders were 

From February 28, 1986 until June 6, 1986, the claimant 
te~t ified that he had daily swelling of his knee and he · also had 
P~in in his back and in both hips which he thought was because 
0

1 
the knee. His knee would lock periodically. Howev er, ., 

~ aimant continued to work until about June 6, 1986, when his 
\o/~ee_locked when he \'{as walking down a roof. Claimant stopped 

rk1ng and sought medical treatment for his knee. 

' 

' 
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Claimant stated that after his knee surgery in July of 1986, 
his back became worse as he became-- more mobile and that by the 
end of August or the first part of September he was discussing 
his back problem with Dr. Gross who had performed the knee 
surgery. 

John J. Dougherty, M.D., an examining physician, reported 
t hat he was not sure as to whether the back injury was caused by 
the fall on February 28, 1986. Joel T. Cotton, M.D., another 
ex amining physician, expressed the opinion that it was not;while 
Dr. Gooding, a treating physician, expressed the opinion that it 
was. Dr. Cotton is a neurologist who does not perform surgery. 
Dr. Dougherty is an orthopedist specialist who reported but was 
no t deposed. Dr. Gooding is a neurosurgeon who specialized in 
the type of operation that was performed on claimant. Dr. Gooding 
expressed the opinion that the back injury was caused by the 
ladder incident. He opined it was caused at the time the ladder 

1 rung broke, but with increased mobility claimant's back became 
wor se as time progressed. · Reports of Dr. Gross, who performed 
the knee surgery, support Dr. Gooding's view of how the back 
problem became worse at a later time. 

Dr. Gooding's medical opinion is accepted as best describing 
cla imant's medical condition in view of his: (1) specialization 
prec isely in the medical problem involved; (2) the greater 
opportunity he had as a treating physician to observe claimant; 
and, (3) the manner in which his view be st describes the development 
of t he medical problem as it co i ncided with ove r t developmen t s . 

Defendants claim that claimant lacks credibility and that 
the causal connection is flawed by his lack of credibility both 
as t o his own testimony and as to the testimony of doctors who 
rel ied upon the history given to them by the claimant. 

Claimant's credibility is attacked on the basis of misrepresentation 
of fact in prior statements. Defendants produced the transcript 
Of a tape interview of claimant by Michael Sigwalt, an employee 
~f de fendant Economy Fire & Casualty Company. In this taped 
in terview dated June 16, 1986, claimant, at best, evaded answering 
the question as to whether he had had a prior knee injury other 

,than when in high school and at worst claimant deliberately 
evaded answering that he had been injured on the job for a prior 
empl oyer in 1985. When pressed for an answer to this question 
claimant answered "not really." However, it should be pointed 

.
0 ut that claimant did state in his application and also in a 
health questionnaire to defendant employer that he had had prior 
s~ rgery for his right knee. See exhibit 45. Michael Sigwalt 
did not appear to testify as to the authenticity and accurac y of"' 
~he ~ranscript of the tape for the defense nor did he give 
es t1rnony by deposition. 

-, 

• 
1 Claimant concealed information to obtain a job with Re public ~ 

nsurance. Claimant explained that he did so because he despe ra te l y 
~eeded WO r k. 

•• 

• 

I 
• 

I 
I 
I 
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Defendants next assert that claimant's 1985 knee problem 
never really went away and that the problem was perhaps aggravated 
by the "fall'' on June 6, 1986. The exact words of claimant are: 
" ..• I was on top of a roof in a small town in western Iowa and 
as I was walking down the roof the knee locked and I went down 
and I couldn't work it out. I stayed up there about 35 minutes 
t rying to work the knee out." What occurred when claimant's 
knee buckled on June 6, 1986 was not shown as a fall or as a 
f all causing injury. 

Defendants claim that claimant did not tell John Arp or 
Jo anie Ward, employees of defendant, that he had hurt his back. 
Cl aimant claims that he did. This is conflicting testimony, but 
i t is not unusual for honest differences to exist between what 

1 is s aid and what is heard particularly concerning what appeared 
at the time to be something aside from the focus of attention, 
claimant's knee. At all times claimant emphasized the overriding 
concern was his knee until after his knee operation. This would 
al so apply to when claimant went to doctors for help on his knee 
and he thought that his back problem was caused only by the knee 
condition. Claimant's mother, Harriett L. Weaver, testified to 
explain her son's belief concerning his back that she had been 
told by a doctor that an injury in a leg could cause back 
problems and that she had relayed this information to the 
cla imant shortly after the ladder fall. 

Defendants also complained that Frank W. Iwe r s en, M. D. 's 
report shows in October of 1986 that claimant "began having back 
t r ouble in September of 1986 •••• '' Trouble comes in different 
degr ees and in any event this testimony is not inconsistent with 
the opinion of Dr. Gooding that the back injury was brought on 
by increased mobility which mobility increased after the knee 
surgery . 

. No other attacks on claimants credibility by defenda n t s have 
merit or relevancy to the case . 

Under all the circumstances claimant's relevant testimony 
~a~ not been impeached. His credibllity is sound as to the 
1 nJury and its results including the case histories related to 
Physlc ians. 

Claimant's account of events fit with known facts. He was 
no t incapacitated nor had he indicated any back problems which 
~e~ate in any way to any incident in evidence other than the 
1nJury of February 28, 1986. To assert the knee and back 
Problems may have been caused by a prlor knee injury in 1985 
~oes not explain; (1) why there was no complaint of back injury 

e fore the February 28, 1986 incident; (2) why he became in
capacitated for his back problem only after that incident; and, 

• 
I 
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( 3 ) 
had 
t he 

the need for surgery on his -knee - on July 
already been successfully operated on in 
treating physician, Thomas C. Bush, M.D. 

31, 1986 when he 
1985 according to 

Further, the testimony at the hearing by David J. Dickey, an 
unbiased observer who became acquainted with claimant in Little 
League, substantiates that early in April of 1986 claimant was 
having trouble with his back and not just his knee. Dickey 
observed that claimant's posture and movements indicated that he 
was having back pain at the time. 

A casual connection to the injury of February 28, 1986 and 
the back problems has been demonstrated to exist by a preponderance 
of the evidence. 

Claimant's back injury gives rise to the need for a determination 
of industrial disability with reference to the body as a whole. 

~ E·irst, functional disability will be considered as it applies to 
cla imant's body. 

Dr. Dougherty, in reporting to defendants' attorney on 
October 5, 1987, gave claimant a 10 percent disability to his 
body (Exhibit 3). Dr. Cotton reported to defendants' attorney 
on J uly 15, 1987 and later testified in a deposition that the 
cla imant had a functional disability to the whole man of five 
percent (Ex. 6). Dr. Gooding, who had performed the back 
su rge ry, in a deposition (Ex. 59, p. 19) confirmed his earlier 
report to claimant's attorney in which he rated functional 
disab ility of the whole person at 15 percent. 

It is accepted that claimant will have extreme difficulty 
~nd probably will find it impossible to obtain employment as an 
• 
insurance adjuster or as a manager of claims in the insurance 
indus try. He has demonstrated this by his testimony pertaining 
to applying for work. However, claimant's earning capacity has 
no t been reduced to the extent he pessimistically asse rts. 

Claimant appears in the long run to be highly motivated and 
his loss of weight will greatly enhance his chance of getting 

•rewarding employment in areas other than insurance. Claimant's 
. fu nc tional handicap should not hurt him much in view of his 
relative youth (age 39) and education. Indeed, claimant is so 
clo se to having enough hours to receive a bachelors' degree in 
the arts or science that he might exacerbate earning capacity by 

·Pi cking up needed college hours. Claimant had demonstrated an 
a~ility to supervise others and earn a good salary when he was 
wi th Republic Insurance. ~ 

Claimant is founo to be 20 percent industrially disabled. 

It follows from the authority cited and the prior analysis ~ 
t~at healing period benefits should be awarded for the period of 
June 9, 1986 through August 28, 1987, inclusive . 

I 

i 
I 
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In view of the fact that defendants denied any obligation 
for the claimant's injury of February 28, 1986, there was no 
unauthorized medical treatment. Medical expenses should be 
awa rded to claimant. 

FINDINGS OF FACT 

Finding 1. On February 28, 1986, claimant received an 
injury arising out of and in the course of his employment with 
defe ndant Economy Fire & Casualty Company. 

Finding 2. As a result of his February 28, 1986 injury, 
claimant had medical problems with his right knee and back. 

Finding 3. As a result of his injury claimant had surgery 
Lo his r .cght knee a,1,1 back. 

Finding 4. 
injury on June 

Finding 5. 
1987. 

Finding 6. 
has l,)St about 
about 185. 

Claimant began to miss work because of his 
9, 1986. 

Claimant ceached ma~imum recovery on August 28, 

As part of claimant's medical treatment claimant 
70 pounds from the date of injury and now weighs 

Finding 7. As a result of his injury claimant has a permanent 
funct ional impairment of 15 percent. 

Finding 8. 
cred its near 1 y 
be a motivated 

Claimant ls now 34 years 
sufficient for a BA or BS 
person. 

of age 
degree 

and 
and 

has college 
appears to 

Finding 9. Claimant has experience primarily as a law 
enforcement officer, insurance claims manager and claims adjuster, 
but has held a variety of full time and part-time jobs on a 

· sho rt term basis. 

Finding 10. Claimant would have great difficulty obtaining 
employment in law enforcement or as an insurance claims manager 
or claims adjuster for an insurance company. 

the 
Finding 11. 
relevant and 

Finding 12. 
stated claimant 

Claimant 
material 

is found to be credible in so far as 
testimony given by him in this case. 

Upo~ the principles of law and facts previously 
is found to have a 20 percent industrial disability. 

• 

• 

l 
' 
i 
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CONCLUSIONS _OF_ LAW 

A. Claimant has met his burden in proving he has an industrial 
disability of 20 percent as a result of his injbry on February 
28 , 1986. 

B. Claimant is entitled to temporary disability benefits 
from June 9, 1986 to and including August 28, 1987. 

C. Claimant is entitled to medical benefits under Iowa Code 
sect i on 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

1. Defendants shall pay claimant one hundred (100) weeks of 
permanent partial disability benefits ·at the rate of two hundred 
seventy and 63/100 dollars ($270.63) per week ·and sixty-three 
point seven-one-four (63.714) weeks of healing period at the 
rate o f two hundred seventy and 63/100 dollars ($270.63) per 
week together with interest as provided under Iowa Code section 
85. 3 0 . 

2. Defendants are to pay the medical bills pursuant to the 
itemi zed list filed in this proceeding. 

3 . Costs of this action are assessed against the defe ndants 
pursuant to Division of Industrial Services Rule 343-4.33. 

4 . Defendants shall file activity reports on payment of 
this award as requested by this agency pursuant to Di vision of 
Indus trial Services Rule 343-3.1. 

5. This case is returned to pretrial status pending hearing 
on the bifurcated issue under Iowa Code section 86 .13. 

Signed and filed this llJi.1. day of April, 1988. 

I ., 

G. WOOD ARD 
DEPUTY INDUSTRIAL COMMISSIONER 

. 
l 
t 

' 

I 
I 
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Copies To: 

Mr. Sheldon M. Gallner 
Attorney at Law 
803 Third Ave. 
P. 0. Box 1588 
Council Bluffs, Iowa 51502 

Mr • James E • Harr is 
Attorney at Law 
Suite 200 Westmark Plaza 
1070 7 Pacific Street 
Omaha, Nebraska 68114 

Mr. Thomas M. Plaza 
Attorney at Law 
200 Home Feder al Bldg. 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BONNIE L. LOTERBAUER, 

Claimant , 

vs. 

CON AGRA , INC. /ARMOUR FOOD 
COMPANY , 

Employer , 

ana 

TBE TRAVELERS , 

lnsurance Carrier, 
Defenaants. 
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File No. 780519 

A P P E A L 

D E C I S I O N 

FILED 
MAY 2 o 1988 

tOWA INDUSTRIAL cor~r~1~SiONE8 

STATEMENT OF THE CASE 

J 1.0~0 

Claimant appeals from an arbitration decision denying all 
compensation because she did not establish a causal connection 
between her injury and her claimed permanent disability. 

The record on appeal consists of the transcript of the 
arbitration hearing and joint exhibits 1 through 37. Both 
parties tiled briefs on appeal . 

ISSUE 

The issue on appeal can be stated as whether claimant has 
est~blished a causal connection between her injury and her 
c la1mea disability. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately reflects 
the pertinent evidence and it will not be set forth herein. 

APPLICABLE LAW 

The citations of law in the arbitration decision are ap
propriate to the issues and evidence . • 

ANALYSIS 

The deputy's analysis is adequate and accurate and will not 
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F ,OTERBAUER 
>age 2 

V. · CON AGRA, INC./ARMOUR FOOD COMPANY 

.1V.J.0~1 • 

:)e expanded herein. 

FINDINGS OF FACT 

1. Claimant had preexisting problems with depression prior 
t o October 27, 1984 and has had problems with depression since 
t hat date. 

2. Claimant had treatment for back conditions in 1973 and 
1975 ana had recurrent back complaints prior to October 27, 1984 
Nhich she did not remember at deposition and of which she 
~enerally did not inform her physicians. 

3. Claimant gave her physicians varying medical histories 
:oncerning her stated work injury. 

4. It is uncertain whether claimant experienced a specific 
~ork incident with onset of pain or, if so, the exact nature of 
any specific work incident or how any such work incident or 
claimant's normal work conditions might have produced her back 
::::omp 1 a in ts • 

. 
5. Claimant has thoracic kyphosis and lumbar lordosis which 

preexisted October 27, 1984. 

6. Claimant has osteoporosis and mild osteoarthritis. 

7. Claimant's physicians have found little organic basis 
fo r her back complaints. 

8. Claimant's back complaints relate to her lumbar lordosis, 
thoracic kyphosis, osteoporosis, and mild osteoarthritis. 

~· 9. Claimant's back complaints in part relate to her depressive 
'"'i sorde r. 

10. Claimant's depressive disorder is not related to her 
wo rk inJ u ry. 

11. Claimant was not a credible witness. 

12. Claimant's work injury is not a cause of her stated back 
:::omplaints. 

Claimant has not 
0

~ October 27, 1984 
:11. sabili ty. 

CONCLUSIONS OF LAW 

established that the injury she s ustained 
is the cause of her claimed permanent .. 

WHEREFO~E, the decision of the deputy is affirmed. 
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V. CON AGRA, INC./ARMOUR FOOD COMPANY 

ORDER 

THEREFORE, it is ordered: 

That claimant take nothing further from this proceeding. 

That claimant pay the costs of this proceeding pursuant to 
Industrial Services Rule 343-4.33. 

Signed and filed this 20tit day of May, 1988. 

Cop ies To: 

Mr . Andrew H. Torgerson 
Atto rney at Law 
15 1st St, NE, Suite 302 
Maso n City, Iowa 50401 

Mr. Mark Wilson 
At t o rney at Law 
30 4th St, NW 
Maso n City, Iowa 50401 

DAVID u1NQUIST 
-. INDUSTRIAL C MISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DONALD LUEKE~l, 

Claimant, 

vs. 

• 
• 
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File No. 810114 

A P P E A L 
JAN 2 7 1988 
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JOHN DEERE DUBUQUE WORKS 
OF DEERE & COMPANY, 

• • IOWA INOUSTRIAL COMMISSIO~ff 1 

DECISION r 

Employer, 
Self-Insured, 
Defendant. 

• • 
• • 
• • 
• • 
• • 

STATEMENT OF THE CASE 

Defendant appeals and claimant cross-appeals from an arbitration 
decision dismissing claimant's petition. 

The record on appeal consists of the transcript of the 
arbitration proceeding and joint exhibits 1 through 19. Both 
parties filed briefs on appeal. 

ISSUE 

Defendant's issue on appeal is whether the deputy properly 
dismissed claimant's petition as prematurely filed. Claimant's 
issues on cross-appeal are whether defendant is estopped from 
asserting the statute of limitations, and whether the discovery 
rule applies to his claim. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately reflects 
the pertinent evidence and it will not be totally reiterated 
herein. 

Briefly stated, claimant began working for derendant in 1969. 
On May 1, 1972, he began duties in an engine test department, a 
position which exposed him to a noise level of 95 dBA. He was 
laid off February 21, 1982. He resumed work November 1, 1982, 
as a mechanic. On March 3, 1982, he began operating a ''super 
sucke r'' vacuum, with a noise exposure of 76 dBA. 

. -
Joint exhibit 19 established that claimant has held numerous 

job classifications with defendant and has been transferred 
several times. Noise level exposures in these positions varied 
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from 69 dBA to 99 dBA. Mervin McClenahan, M.D., stated that 
noise level exposure as low as 82 dBA could cause hearing loss. 

Claimant brought his hearing loss to the attention of 
defendant's medical department in 1982. He was advised by Dr. 
McClenahan, on February 7, 1983, that he had a noise-induced, 
work-related hearing loss. In May of 1984, he was advised by 
defendant's safety director that the statute of limitations 
barred any claim for workers' compensation hearing loss benefits. 
In June of 1985, he re-inquired as to hearing loss benefits, 
based on his exposure to the vacuum noise, but was again told by 
the safety director that his claim was barred. His most recent 
work assignment has a noise exposure of 78 dBA. Claimant filed 
his original notice and petition on January 2, 1986. 

APPLICABLE LAW 

Iowa Code section 85B.8 states: 

Date of Occurrence. A claim for occupational 
hearing loss due to excessive noise levels may be 
filed six months after separation from the employment 
in which the employee was exposed to excessive 
noise levels. The date of the injury shall be the 
date of occurrence of any one of the following 
events: 

1. Transfer from excessive noise level employment 
by an employer. 

2. Retirement. 
3. Termination of the employer-employee relation

ship. 
The date of injury for a layoff which continues 

for a period longer than one year shall be six 
months after the date of the layoff. However, the 
date of the injury for any loss of hearing incurred 
prior to January 1, 1981 shalr not be earlier than 
the occurrence of any one of the above events. 

Iowa Code section 85.26(1) states: 

Limitation of actions. 
1. An original proceeding for benefits under 

this chapter or chapter 85A, 85B, or 86, shall not 
be maintained in any contested case unless the 
proceeding is commenced within two years from the 
date of the occurrence of the injury for which 
benefits are claimed or, if weekly compensation 
benefits are paid under section 86.13, within three 
years from the oate of the last payment of weekly _ _ 
compensation benefits. 

Under In Re Declaratory Ruling of John Deere Dubuque Works 
~f Deere & Company, III Iowa Industrial Commissioner Report, 147 
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(1983), if a worker who has been exposed to permanent sensorineural 
hearing loss is transferred from the area of exposure to a 
non-exposure area, the statute of limitations under Iowa Code 
section 85.26 begins to run from the date of such transfer; if a 
worker is not transferred from the area of exposure, the statute 
of limitations would not begin to run until retirement or 
termination of the employment relationship. The first of these 
events to occur will "trigger" the running of the statute of 
limitations. 

Excessive noise level means sound capable of producing 
occupational hearing loss. Section 85B.4(2), The Code. 

The noise levels set forth under section 85B.5, The Code, 
are presumptive only. They do not constitute minimum levels at 
which a noise level will be viewed as excessive. Muscatine 
County v. Morrison, 409 N.W.2d 685 (Iowa 1987). 

Because the times and intensities under section 85B.5, The 
Code, are not minimum levels for excessive noise, a change in 
work assignment from an area where the noise level exceeds the 
times and intensities set forth in section 858.5, The Code, to 
an area where said times and intensities are not exceeded would 
not necessarily constitute a transfer under section 858.8, The 
Code. Daughetee v. John Deere Dubuque Works, File No. 779848, 
Appeal Decision June 30, 1987. 

ANALYSIS 

Claimant alleges he has suffered a hearing loss arising out 
of and in the course of his employment. Iowa Code section 85B.8 
states that a claim of hearing loss may be filed six months 
after separation from the employment in which the employee was 
exposed to excessive noise levels. The date of the injury is 
the date of the earliest of three events -- retirement, termination 
of the employment relationship or · transfer from the excessive 
noise level employment by the employer. 

In the instant case, claimant is still employed by defendant 
and, thus, neither retirement nor termination of the employment 
relationship has occurred. Defendant alleges that claimant was 
transferred from excessive noise level employment by his em9loyer 
when he was laid off on February 21, 1982. Defendant argues 
that when claimant returned to work, his noise level exposure 
was 76-78 dBA, less than the 82 dBA which Or. Mcclenahan indicated 
as a minimum for the occurrence of hearing loss, and therefore a 
transfer occurred. 

However, the reford shows that claimant is subject to 
reassignment to varying levels of noise exposure. He nas been 
so transferred numerous times in the history of his employment 
With defendant. His layoff on February 21, 1982 and recall on 
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November 1, 1982 to work with noise exposure, albeit less noise 
e xpo sure, was not a transfer within the meaning of section 85B.8. 
Rather, such action was merely a reassignment within the same 
wor k force, and is subject to change. 

Claimant works in an environment that continues to expose 
him to potentially excessive noise levels. He is subject to 
t ransfer to even greater noise exposure at any time. His action 
is thus premature and it follows that it is not barred by the 
sta tute of limitations under Iowa Code section 85.26. In light 
of this determination, all other issues on appeal are moot at 
th i s time and will not be addressed. 

FINDINGS OF FACT 

1. Claimant has been employed by the John Deere Dubuque 
Wo r ks of Deere and Company for 23 years. 

2. Throughout his employment with defendant, claimant has 
held several positions and has been transferred numerous times. 

3. Claimant's exposure to noise has varied according to the 
pos itions he has held. 

4. Claimant is currently exposed to a noise level of 78 dBA. 

5. Claimant is currently subject to transfer to other 
depa rtments with excessive noise levels. 

6. Claimant has not retired or terminated his employment. 

7. Claimant has not been permanently transferred from 
exces sive noise level employment by the employer. 

CONCLUSION OF LAW 

Claimant has failed to prove, by a preponderance of the 
• • evidence, that six months has passed after one of the three 

triggering events set forth in section 85B.8, The Code, and thus 
this matter is not ripe for adjudication under Chapter 85B, The 
Code . 

WH EREFORE, the decision of the deputy 1s affirme d. 

ORDER 

THEREFORE, it is ordered: 

That this 
Prejudice. 

matter be and the s ame 
• 

is h e reby dismi ssed without 
- • 

That the costs of the arbitration proceeding a r e taxed 
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one-half to claimant and one-half to defendant and that 
costs of the appeal, including the transcription of the 
proceeding, are taxed to defendant. 

Signed and filed this 21--a., day of January, 1988 . 

• 

the 
hearing 

DAVID NQUIST 

Cop ies To: 

Mr . David A. Lemanski 
Atto rney at Law 
200 Security Building 
Dub uque, Iowa 52001 

Mr . Leo A. McCarthy 
Ms. Jane Mylrea 
At t orneys at Law 
222 Fischer Building 
Dubuque, Iowa 52004-0239 

INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

. AMES LUMLEY, • • 
• FILE NO • 763158 • 

Claimant, • • 
• A p p E A L • 
• , s . • 
• D E C I s I 0 N • 

:ITY OF DES MOINES, IOWA, • • Fl L • E D • 

Employer, • • 

Self-Insured, • 
MAY 2 O 1988 • 

Defendant. • • 

· IOWA JNDOSlHIAL CUMr~ISSIONER 

STATEMENT OF THE CASE 

Defendant appealed from an arbitration decision awarding 
hea ling period benefits beginning on April 16, 1984 and con
tinuing in the future until the conditions of Iowa Code section 
85.3 4(1) are satisfied. The arbitration decision also ordered 
defendant to provide and pay for reasonable medical treatment of 
claimant's obesity to the extent necessary to allow for the knee 
surge ry contemplated by claimant's treating physician. 

The record on appeal consists of the transcript of the 
arbitration hearing and joint exhibits l through 6. Both 
part ies have filed briefs on appeal. 

ISSUES 

The issues on appeal can be stated as whether claimant is 
entitled to a running· award ·of healing period benefits and 
whether defendant must provide reasonable and necessary medical 
treatment to allow for the knee surgery contemplated by claimant's 
treating physician. 

REVIEW OF THE EVIDENCE 

On April 16, 1984, claimant sustained an injury to his right 
knee when a stack of chairs tell and hit his right knee. 
~la irnant reported this injury to his foreman and went to see a 
0octor. Claimant stated that at the time of the injury he 
weighed about 225 pounds. 

Claimant was reterred to Kent M. Patrick, M.D., on May 9, 
1984. In a letter on that date Dr. Patrick opines: · 

Physical exam reveals an overweight gentlemen 
[sic) in no acute distress. He has an antalgic 
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LUMLEY V. CITY OF DES MOINES, IOWA 
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gait on the right. Examination of the righ.t knee 
reveals a Grade 2 effusion. Range of motion is 
from Oto 110 degrees. The leg is relatively 
straight with some tendency towards varus. He has 
pain along the medial joint line and pain with 
McMurray's testing. Ligamentous stability reveals 
some mild medial laxity. 

Three views of the knee, including a standing AP 
and patellar views, reveal what appears to be 
significant medial compartment disease. He has no 
osteophytes to speak of but the joint space itself 
seems to be almost gone. He has some sclerosis on 
the tibial side of the joint implying a more long 
standing process. On the patellar view it appears 
he has some degeneration of the facet between the 
lateral femoral condyle and the patella. 

The situation was discussed in detail with the 
patient. His symptoms may be on a degenerative 
joint basis which have been made more symptomatic 
by the type of work he does. _On the other hand 
this may represent an isolated meniscal which is 
giving him his acute pain on top of an underlying 
degenerative joint~ I think for now we need to get 
him settled down with some Indocin Sustained 
Release capsules. I would like to see him back in 
approximately ten days for follow-up. If he 
continues to have significant problems, we may need 
to consider an arthroscopic exam. 

I spoke with him about the possibility of an 
upper tibial osteotomy at some point down the road. 
I am hopeful that we can get things comfortable for 
him on the Indocin Sustained Reiease and allow him 
to make some decision in the future as to whether 
his knee bothers him enough to require an osteotomy. 

Diagnosis: Medial compartment gonarthrosis, 
right knee, with possible acute tear, right medial 
meniscus. 

{Jo int Exhibit 1, pages 19-20) 

Dr. Patrick released claimant for return to work on May 29, 
l98 4. Claimant returned to work on that date but he experienced 
Pain and subsequently returned to Dr. Patrick: 

~ 5-30-84: Mr. Lumley returns today for follow-up · 
of his right knee. He returned to work yesterday 
but while puihing some de~~s he had a giving way 
episode with a rather loud klunk. His knee has 
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been sore since that time and indeed he has a Grade 
2 effusion today. He is tender along the medial 
joint line as well. 

With a problem so quickly after returning to 
work I suspect that Mr. Lumley does have some 
significant medial compartment disease, either in 
the form of degenerative changes with or without a 
meniscal tear. I think at this time he should have 
an arthroscopic evaluation and treatment as indicated 
through the scope. At some later date he might 
require the upper tibial osteotomy that we discussed 
on his initial visit but for now the arthroscopic 
surgery should be able to get him through. He 
would like to proceed with this as soon as possible 
so that he might get better and return to his 
normal lifestyle, including work. His general 
health is good. His only medication is the Indocin 
which I have given him and Codeine apparently 
bothers him, although I don't know that it is a 
specific allergy. Past surgeries include a gastric 
stapling, gall bladder surgery and hemorrhoid 
surgery. He apparently has not been in the hospital 
for any medical problems. He has had an upper 
respiratory infection recently but has had no fever 
with it. His exam in the office today is normal 
with the exception of some fluid behind the left 
ear drum. There is no erythema to go with it. He 
is scheduled for surgery on Tuesday the 5th of June. 
Time off work should be in the neighborhood of 2-4 
weeks, depending on what is found at the time of 
surgery. 

(J t. Ex. 1, p. 21) 

JO:tOJO 

Dr. Patrick performed the arthroscopic surgery on June 5, 
1984. After this surgery claimant continued to experience 
?roblems as Dr. Patrick's subsequent letters note. In an August 
.24 , 1984 letter, Dr. Patrick states: 

, 

Mr. Lumley returns today and continues to have 
signiticant trouble. He is using a cane to get 
around, as well as taking medicine. He continues 
to show a significant effusion, and I am afraid we 
are fighting a losing battle. 

I dia get a standing AP and lateral of his knee 
today. This shows him to be in slight varus 
alignment with significant narrowing of the medial 
Joint space. I think that an osteotomy to shift 
him over into valgus is going to be necessa ry if we 
are going to improve this man's status. This 
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UMLEY V. CITY OF DES MOINES, IOWA 
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would, of course, carry with it several months of 
rehabilitation, but ultimately I would hope that he 
could return to his job at the Botanical Center. 
He would like to think about this before proceeding 
with another surgical procedure. He is to notify 
me in the next week if and when he would like to 
proceed. If not, then some type of situation will 
need to be worked out for an impairment rating, 
although I think that this would be unfair. The 
only right thing is to improve the status of his 
leg. 

J t. Ex. 1, p. 11) 

,u.LUJJ.. 

Dr. Patrick's subsequent· letters indicate that claimant's 
3teotomy surgery was pos.tponed several times due to upper 

1

?spiratory infections and diarrhea. See joint exhibit 1, pages 
-10. Claimant testified that the osteotomy was eventually 
:heauled tor late November or early December, 1984, but claimant 
tated that there was a mix-up at the hospital when he arrived: 

' 

Q. why don't you tell us if that surgery took 
place. 

A. No, it didn't. 

Q. Why not? 

A. well, there was a mix-up in the hospital and 
his office. 

Q. As to what? 

A. Well, we were -- I was told to be there at 
eight o'clock by his nurse. I had a card, and I 
oon't know what I did with it, but I had it on the 
card. 

And so we were getting ready to go, and the 
hospital called and said, ''Well, you were supposed 
to be here at six o'clock," and I said, "No. I got 
it right here. It says, 'eight.'" She says, "Well, 
you better call you doctor's office.'' 

So I did, and the nurse reassured me. 
said, "No, it's at eight o'clock," and so 
get a call to Just postpone it, you know, 
don't come in." 

' 

She 
then we 
"Just 

Q. Did the surgery get rescheduled after that? 

A. No. Doctor Patrick told me to go to the City 
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doctor -- back to the City doctor. 

Q. This was in December of '84? 

A. Yeah. 

Q. Did you do that? Did you go back to the doctor? 

A. Yes, I did. 

Q. What did the City doctor do for you? 

A. Well, me and Mike -- That's when you were 
there; right? He --

Q. Just you. 

A. He told me that I couldn't have the surgery. I 
weighed too much. 

(T ranscript pp. 17-18) 

Claimant opined that at that time he weighed approximately 
35 0 pounds. 

Michael Peterson, safety and training administrator for 
aefe ndant, testified concerning the osteotomy surgery scheduled 
in November or December 1984: 

Q. During your discussions with the City doctor, 
in his discussions with Doctor Patrick, why was the 
surgery scheduled that third time if everybody was 
s o concerned about his weight? 

A, I think Jim's case -- I can't speak for the 
doctors. I can make, I guess, an assumption here. 
Maybe that's not appropriate to do, 

I believe there was some concerns all along 
about his weight, but there was also a weighing of 
what the potential was for benefit versus not doing 
it. I think it -- at one point it was considered 
t o be the risk was better to go with the surgery 
e ven though the weight was there. 

However, at one point the weight had Just 
exceeded -- gotten to such a level that, I think, 
Doctor Patrick th~n -- I believe Doctor Patrick 
took the initiative on this -- suggested that it 
was not appropriate. The r_isk was [sic] now swung 
too tar, and there really would not be that much 
benefit. 

• 
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• • • • 

Q. Did Doctor Patrick tell you that the weight 
needed to be taken care of before the surgery could 
be done? 

A. I have never discussed Jim's case personally 
with Doctor Patrick. 

Q. Okay. Did Doctor Schultheis tell you? 

A. Yes. 

Q. Did Doctor Schultheis tell you that the surgery 
on his knee needs to be done? 

A. Yes. 
help him 

He agreed that the surgery would eventually 
if he could get the weight loss down. 

,T r. , pp. 59-62) 

Claimant was then sent to Dr. Patrick for an impairment 
:a t ing: 

Mr. Lumley returns today tor an impairment 
rating. The City has requested this of me. We 
discussed the possible upper tibial osteotomy 
again, and I teel that it will improve his situation, 
but I am unsure as to whether we will let him 
return to his old job. In order to maximize the 
potential benefit of this procedure, Mr. Lumley 
needs to work diligently on weight loss. He needs 
to lose somewhere between SO and 100 pounds. This 
whole thing with work has gotten him quite upset. 
He requested some Librium to help him relax, and I 
complied with this. I told him that this is not 
s omething we can do on an ongoing basis, but I 
c ould help him some during this particularly 
stressful time. 

On exam he continues to show a significant 
effusion in the knee. He is tender along the 
medial aspect of the knee and has a restricted 
range of motion from -15 to 90 degrees. This gives 
him an active motion of 75 degrees. With this in 
mind and has continued discomfort, I feel he 
warrants a permanent partial impairment rating of 
25% of the right lower extremity. Presumably with _ 

• 
a gooa surgical result this would be less. Certainly 
nis pain shoula be better, but as mentioned above, 
I don't know if he is going to be able to return to 
heavy work on that knee. His chances tor a good 
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~UMLEY V. CITY OF DES MOINES, IOWA 
?age 7 

result will be maximized by the weight loss. I 
would hope this is something Mr. Lumley can do but 
he has already failed at wight [sic] loss over the 
past years, including a surgical procedure for 
weight loss. So far he is tolerating his Nalfon. 
Ultimately this may give him enough discomfort that 
he can get along. I need not see Mr. Lumley back 
unless he or the City decides that we should indeed 
go ahead with the osteotorny. (Emphasis added) 

(J t. Ex. 1, p. 6) 

Claimant was sent to Scott B. Neff, D.O., for evaluation on 
January 7, 1985: In his evaluation report Dr. Neff opines: 

Physical examination shows the right knee to 
have a 0-90 degree range of mot1on, +l effusion. 
The left knee has a 0-100 degree range of motion. 
There is no crepitus. 

In my opinion, this patient has a 20% disability 
with reference to his right knee. Based on the 
fact that he has had an arthroscopic medial menis-
cectomy, I would feel that his disability is 15% 
due to degenerative changes, and 5% due to the 
alleged meniscus injury. It is doubtful in my 
mind, based on the patient's history, as given by 
himself and his wife, that the blow, supposedly, 
from a table, caused the meniscus injury itself. I 
would feel relatively comfortably saying that the 
patient had significant meniscus disease, simply 
based on him walking around at this size, squatting, 
twisting, carrying meat, and doing the activities 
of normal living, before he was hit by this table 
which slipped off the cart. · 

As originally described by Coventry, the upper 
tibial osteotomy is a very successful operation. 
Coventry's original criteria were that there were 
no arthritic changes in the lateral compartment, 
and the lateral meniscus be normal, and the patient 
have no ligamentous instability, and be of normal 
weight. 

I think upper tibial osteotomy in this patient 
is destinea to fail, based on the patient's size, 
and the development of his lateral compartment 
arthritic diseas~. 

(J t. Ex. _:i, p. 27_) 

• 

Defenaant sent a letter to claimant dated December 19, 1984, 
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which states that defendant has retained Liz Barstad, vocational 
rehabilitation counselor, to assist claimant with his rehabilitation. 
See joint exhibit 4. Barstad closed claimant's case on March 
15, 1985, stating: "As per request of the account the case is 
c losed aue to lack of client's interest in pursuing a weight 
loss program." (Jt. Ex. 2, p. 1) 

Claimant testified that he spoke with Barstad on about ten 
occasions. Claimant stated that Barstad attempted to get him 
i nto some weight loss programs and attempted to get him to go to 
vocational Rehabilitation. Claimant testified that he would 
like to lo~e weight, but his wife must drive him to his appoint
me nts because he has difficulty driving due to his weight. 
Claimant related that he has difficulty fitting behind the 
steering wheel and working the clutch and brake in his car. 
Claimant stated that the programs that Barstad suggested were 

1 too expensive for him. Claimant indicated that he did go to 
Voca tional Rehabilitation for an intake interview as Barstad 
requested. 

Claimant testified that he received two letters from defen
dan t suggesting weight loss programs claimant could go to at 
aefendant's expense but that he did not go to these programs 
because he lacked transportation. Claimant stated that he would 
part icipate in a weight loss program if he had transportation 
and that if he loses weight he would have the recommended knee 
surgery. 

Claimant revealed that he has had weight problems in the 
pas t ana that at one point he underwent a gastro bypass procedure 
("s tomach stapling'') to lose weight. Claimant stated that at 
the time the procedure was performed he weighed 270 pounds. 
Claimant related that after he had healed from the gastro bypass 
surgery he went to work for defendant and that he weighed about 
~20 pounds. Claimant opined that h~ was able to keep his weight 
aown as long as he was working. See (Tr., pp. 24-25) On 
cross-examination claimant testified that he first noticed that 
he was gaining weight when he was sitting at home and could. not 
Walk. See (Tr., p. 34). 

APPLICABLE LAW 

The citations of law contained in the arbitration decision 
are appropriate to the issues and evidence. 

In Shilling v. Martin K. Eby Construction Co., Inc., II 
lnaustrial Commissioner Report 350 {Appeal Decision 1981), (no 
appeal taken), . the industrial commissioner awarded temporary 
to ~a~ ctisabi li ty benefits during the period claimant was· re
ce iving weight_ loss treatment necessary for proposed surgery on 
Claimant's back and the industrial commissioner ordered defen
oants to proviae and to pay the reasonable expenses related to 
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cla imant's weight reduction including any necessary surgical and 
hosp ital expenses. Id. at 355. In Moore v. Des Moines Metro 
Transit Authority, IV Industrial Commissioner Report 250 (Appeal 
Decis ion 1983), (District Court reversed and awarded running 
award of healing period benefits, Supreme Court remanded for 
full commutation), the deputy industrial commissioner writing 
the final agency decision awarded healing period benefits for 
the reasonable perioa necessary for claimant to lose weight so 
he could undergo back surgery. 

In Aaams v. Waterloo Community School District, Thirty-third 
Biennial Report of the Industrial Commissioner 80, 83 {Appeal 
Decis ion 1977). The industrial commissioner ordered defendants 
to pay the costs of "Weight Watchers" as it had been ordered by 
claimant's physician. 

Iowa Code section 85.27 (1984) states: 

The employer, for all injuries compensable under 
this chapter or chapter 85A, shall furnish reasonable 
surgical, medical, dental, osteopathic, chir opractic, 
poaiatric, physical rehabilitation, nursing, ambulance 
and hospital services and supplies therefor and shall 
allow reasonably necessary transportation expenses 
incurred for such services. The employer shall 
also furnish reasonable and necessary crutches, 
art ificial members and appliances but shall not be 
required to furnish more than one set of permanent 
p r osthetic devices . 

• • • • 

For purposes of this section, the employer is 
obligea to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
inJury without unaue inconvenience to the employee. 
It the employee has reason to be dissatisfied with 
the care offerea, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
sui ted to treat the inJury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
Other care. In ~n emergency, the employee may . _ 
choose his care at the employer's expense, provided· 
the employer . or his agent cannot be reached im
mediately. (Emphasis added) 
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ANALYSIS 

The greater weight of evidence establishes that claimant's 
righ t knee injury of April 16, 1984, has resulted in permanent 
impairment to claimant's right lower extremity. Both Dr. 
Patrick and Dr. Neff agree that claimant suffers some permanent 
impa irment. 

The extent of this permanent impairment is undetermined at 
th i s time. Dr. Neff opines that claimant suffers a 20 percent 
permanent partial impairment to the right lower extremity. Dr. 
Patr ick opines that it is ts percent, but he also opines that 
with a n osteotomy this rating would be less. Dr. Neff opines 
that the surgery " ••. is destined to fail based on the patient's 
s~ze , and development of his lateral compartment arthritic 
::iisease. 11 

Dr. Patrick's opinions as to the extent of claimant's 
impai rment and need for surgery are adopted over those of Dr. 
~eff . Dr. Patrick has had. numerous contacts with claimant over 
a longer period of time. 

All of the physicians involved in this case agree that 
~lairnant must lose weight before any surgery s hould be attempted 
Jn cla imant's knee. Defendant has made some attempts to assist 
claimant to lose weight but these attempts have failed because 
ciairnant lacks necessary transportation and money to atte nd 
~eigh t loss programs. Iowa Code section 85.27 requires the 
employer to pay for reasonable medical and transportation 
=Xpens es necessary to treat the injury. Theref or e , def e ndant 
shall furnish all reasonable medical treatments necessary to 
help c laimant lose weight and defendant shall pay for ·claimant's 
reasonable transportation expenses necessary in claimant's 
Height loss treatment. 

The deputy awarded claimant healing period be nefits until 
the conditions of Iowa Code section 85.34(1) are satisfied. 
{unni ng awards for healing period have been made by this agency 
.to f acilitate weight loss necessary to achieve maximum medical 
~mprovement. See Shilling v. Martin Eby Construction Co., Inc., 
~I I ndustrial Commissioner Report 350 (Appeal Decision 1981 ) . 
~e als o Moore v. Des Moines Metro Transit Authority, IV In
~ust rial Commissioner Report . 250 {Appeal Decision 1983). The 
3teater weight of evidence supports the deputy's running award 
)f healing period benefits. 

Claimant's motivation will likely play an imp ortant part in 
)is recovery. Claimant must make a serious effort to achieve 
:he weight loss necessary for his recovery. His failure · to do 
~o may stop the running of the award because at that time no 
:urther recovery will be anticipated. 
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FINDINGS OF FACT 

1. Claimant sustained an inJury to his right knee on April 
16 , 1984 while he was stacking chairs for defendant. 

2. At the time of the injury claimant weighed 225 pounds. 
, 

3. Claimant's right knee injury has been diagnosed as 
medial compartment gonarthrosis with possible acute tear, right 
medial meniscus. 

4. Claimant neeas surgery to correct his knee injury. 

S. Claimant continues to experience knee pain which hampers 
cla imant's ability to walk. 

6. Claimant has been unable to perform acts of gainful 
emp loyment due to knee pain since the April 16, 1984 injury. 

7. As a result of claimant's inability to walk or work, 
cla imant has gained in excess of 175 pounds • 

. 
8. Claimant must reduce his weight to alleviate his knee 

pain and to undergo surgery on his knee. 

CONCLUSIONS OF LAW 

Claimant sustained an injury to his right knee arising out 
of and in the course of his employment on April 16, 1984. 

Claimant has established that his obesity is causally 
related to his April 167 1984 right knee injury. 

Claimant is entitled to reasonable and necessary medical 
trea tment for his obesity. ... ' 

l 
Claimant is entitled to healing period benefits from April 

6, 1984 and continuing until the conditions of Iowa Code · 
sect i on 85.34(1 .) are satisfied. 

WHEREFORE, the decision of the deputy is affirmed. 

ORDER 

THEREFORE, it is ordered: 

That detendant shall pay to claimant healing period benefits 
at the rate ot two hundred eight and 30/100 dollars ( $208.30) 
~e r ~eek commencing April 16, 1984 and continuing until the 
conditions of Iowa Code section __ 85.34(1) are satisfied. 

That defendant shall pay accruea amounts in lump sum togethe r 

' ' l 
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with interest pursuant to Iowa Code section 85 •. 30. 

That defendant shall receive credit for amounts already paid. 

That defendants shall provide and pay for reasonable medical 
and transportation expenses necessary for claimant's weight 
reduction. 

That defendant shall pay all costs of this action pursuant 
to Division of Industrial Services Rule 343-4.33 • 

. 
That defendant shall file claim activity reports as requested 

by this agency pursuant to Division of Industrial Services Rule 
343-3. 1. 

Signed and filed this 

Copies To: 

Mr. David D. Drake 
Attorney at Law 
West Towers Off ice 
1200 35th St., Suite 500 
Des Mo ines, Iowa 50265 

Ms. Anne L. Clark 
Assistant City Attorney 
City Hall 
Des Moines, Iowa 50307 

2,,QPf-_,day of April, 1988. 

DAVI 
INDUSTRIAL 

QUIST 
MISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER IOWA INDUSTRIAL COMMISSIONER 

CHARLES E. MCBIRNIE, • • 
• File Nos. 692457, 700671 • 

Claimant, • 756245, 756247 • 
• • 

vs. • R E V I E w -• 
• • 

OSCAR MAYER & COMPANY, • R E 0 p E N I N G • 

• • 

Employer, • D E C I s I 0 N • 

Self-Insured, • • 

Defendant. • • 

INTRODUCTION 

These are proceedings in review-reopening brought by the 
claimant, Charles E. McBirnie, against his self-insured employer, 
Oscar Mayer & Company, to recover benefits under the Iowa 
Workers' Compensation Act as a result of injuries sustained or 
allegedly sustained on July 1, 1979, March 15, 1981, March, 
1983, and August 1, 1983 through September 12, 1983, respectively. 
This matter came on for hearing before the undersigned deputy 
industrial commissioner at Des Moines, Iowa on June 11, 1987. A 
first report of injury was filed on January 25, 1982 regarding 
the July 1, 1979 injury; on April 23, 1982 regarding the March 
15, 1981 injury; on April 25, 1985 regarding the March, 1983 
alleged injury; and, on April 25, 1985 regarding the August-September, 
1983 alleged injury, respectively. The parties stipulated that 
claimant has been paid 16.25 weeks of benefits as regards the 
July 1, 1979 injury and 12.5 weeks of benefits as regards the 
March 15, 1981 injury. 

The record in this case consists of the testimony of claimant, 
of Julie Ann McBirnie, of Dan Severns, of Brenda Goeden, of 
Cecilia O'Brien and of Phil Schumacher as well as of exhibits 1 
through 26, all offered jointly. 

ISSUES 

Pursuant to the pre-hearing report, the parties stipulated 
that claimant's rates of weekly compensation are: $256.58 as 
regards the July 1, 1979 and the March 15, 1981 injuries; $278.09 
as regards the March, 1983 injury; and, $260.19 as regards the 
August-September , 1983 injury. The parties further stipulated 
that medical costs were fair and reasonable and that claimant 
did receive injuries which arose out of and in the course of his 
employment on July 1, 1979 and March 15, 1981. The parties 
further stipulated that a causal relationship exists between 

' 
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: hose injuries and temporary total disability or healing period 
9reviously paid as outlined above. The parties stipulated that 
: laimant was entitled to five weeks of temporary total or 

.healing period as regards the July 1, 1979 injury and 20 weeks 
Jf temporary total or healing period disability benefits as 
regards the March 15, 1981 injury. They further stipulated that 
jefendant is to receive credit for benefits previously paid as 
se t forth above. The parties stipulated that the commencement 
1ate for additional benefits, if any are due for permanent 
~artial disability as regards the July 1, 1979 and March 15, 
1981 injuries, is August 1, 1983. As regards the July 1, 1979 
and March 15, 1981 injuries, the issue remaining to be decided 
is the nature and extent of benefit entitlement as to permanent 
~artial disability with the dispute being as to whether claimant 
is entitled to scheduled member benefits under Chapter 85 or 
,occupational disease benefits to be evaluated industrially under 
Chapter 85A. 

As regards the March, 1983 and August-September, 1983 
alleged injuries, the issues remaining to be decided are: 

Whether the injuries arose out of and in the course of 
claimant's employment; 

Whether a causal relationship exists between the alleged 
inj uries and claim disability; 

Whether claimant is entitled to benefits and the nature and 
ex tent of any benefit entitlement; and, 

Whether claimant is entitled to payment of medical costs. 

Apparently, a Chapter 858 issue remains to be decided in a 
bifurcated hearing. 

As regards the July 1, 1979 and March 15, 1981 injuries, 
cla imant contends that the injuries are occupational diseases 
and that claimant should be compensated for loss of earning 

.capacity as a result of the injuries or, alternately, that 
c laimant is entitled to additional permanent partial disability 
to scheduled members as a result of the injuries. Defendant 
asserts that the injuries are to a scheduled member only. 

As regards the alleged injuries of March, 1983 and August-September, 
1983, claimant contends either a specific injury on approximately 
March 2, 1983 to claimant's back which arose out of and in the 
course of claimant's employment or cumulative injuries to 
claimant's back which have caused claimant to be disabled since 
approximately September 12, 1983. Defendant denies that claimant 
has injuries or disability to his back and indicates that 
c laimant's low back condition results from a cause or causes 

_to tally unconnected to work. Claimant contends and defendant 

• 
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denies that the odd-lot doctrine applies to claimant in this 

.1Vl04Z 

case. The pre-hearing assignment order does not designate the 
iss ue of whether claimant is an odd-lot employee under the 
Guyton doctrine as an issue that was to be tried in this case. 
Li kewise, the pre-hearing conference notes do not designate the 
odd-lot doctrine as having been discussed at pre-hearing conference. 

REVIEW OF THE EVIDENCE 

Claimant was born in March, 1946. He left high school 
wi th out graduating and obtained a GED in 1985. He has had some 
pr ior work experience driving a semi-truck after completing a 
truc k driver training school as well as experience as a welder, 
gree nhouse worker and factory laborer before beginning work at 
Oscar Mayer in July, 1969. Claimant initially worked at various 
Oscar Mayer jobs on the kill floor including bagging meat, as 
well as working at the viscer~ tabl~; the shaving line and the 
bung room before beginning work in the boning department in 
app r oximately 1972. Claimant has been in the boning department 
since that time. 

Claimant testified that he first developed problems with his 
righ t hand in approximately 1980 or 1981 for which he saw Robert 
F. De ranleau, M.D., the company doctor. He reported that Dr. Deranleau 
refe rred him to Arnis Grundberg, M.D., who subsequently performed 
right hand and elbow surgery in early 1982. Dr. Grundberg 
per f ormed left arm surgery approximately six weeks later. 
Claimant reported that he was released for light-duty work with 
a subs equent full-duty work return. Claimant testified that 
co-workers had to help him meet his production quotas once he 
was released to full duty and that he subsequently had problems 
with numbness, tingling and aching of his palms and elbows on 
the right. He reported similar, but not as severe, left arm 
co~plaints. Claimant reported that, on April 25, 1983, an 
ep1condylitis surgery was performed on the right and that he was 
off work until August, 1983. Claimant testified that he was 
running approximately "30 percent" on his work return, but that 
he has not worked at Oscar Mayer since September, 1983. Claimant 
indica ted that he currently has pr obl ems with numbness and 
weakne ss in his hands as we ll as e l bo w ac hing. He indica t ed he 
cannot grasp pencil s , do9r knobs, styrofo am cups o r drinking 
glasses. He reported that he has difficulty picking up coins, 
so rting dollar bills and turning newspaper and mag a zine pages. 

Claimant asserted that he had had upper back problems prior 
to March, 1983 consisting of ple uri s y and mus c le spasm betwee n 
the shoulder blades. He attributed those pr obl ems t o blading in 
fron t o f a blower and to reaching across the boning table to 
9~ab meat. Claimant did not recall having had mus c l e spasm in 
his s houlder in June, 1980. He denied that a hospitaliza tion in 
August, 1980 was related to low back muscle spas m. Claimant 
tes tified that he had slipped on fat in the locker room on 

' \ 

I 

I 

I 
I 

l 



J.-iCBIRi\JIE V. OSCAR l-11AYER & COIYlPAl~Y 

Page 4 

approximately July 5, 1979 and had slipped on steps on his way 
to the Oscar Mayer lunch room in July, 1982, but could not 
recall having seen Wayne E. Rouse, M.D., for acute low back 
pr oblems in 1968. 

In March, 1983, claimant was boning Boston butts. The 
unprocessed product comes to the worker on a conveyor belt. 
Cla imant variously described the procedure for acquiring product 
from the belt as involving turning and ducking under an upper 
l evel conveyor, reaching and grasping the meat and then pulling 
the meat onto the [boning] table. He described the maneuver of 
turning variously as involving a "twist at the waist" or turning 
the hips at an angle sideways in order to reach the meat. The 
product is boned and processed and commercial parts are placed 
in a plastic, dishpan-like tote which is pushed onto the conveyor. 
Bones and other debris are placed in a bucket. Claimant reported 
tha t more twisting and reaching was required at his work station 
than would have been required of a worker on the opposite side 
of t he table. Claimant stated that the video of the picnic 
bon ing line in evidence shows the opposite side of the line 
whe re workers face the meat and, hence, was different from his 
own work situation. Claimant reported that he was generally 
third, fourth or fifth in line and that persons nearer to the 
top o f the line, such as he, would generally have a greater 
quan tity of product as well as a better quality of product to 
debo ne . 

Claimant described the average weight of a butt as from 7-15 
pounds , stating that seven was probably too low. He reported 
that sometimes the weights were greater than 20 pounds. Claimant 
indica ted that, on Mondays, butts were stiffer, colder and drier 
as they had been in the cooler all weekend. Claimant testified 
that the boning department temperature was from "real cold" to 
appr ox imately 50 degrees and that he was required to work on a 
brick floor which was wet and sloped towards the drains. 

Claimant reported back ache and spasm on March 2, 1983. He 
repor ted to first aid and was given muscle relaxants. He 
subsequently saw Dr. Deranleau o n March 7, 198 3 . The d octor 
apparently prescribed ho t so a ks, ex e rci se and, as of Ma r ch 14, 
1983 , physical therapy at the Dallas County Hospita l. Claimant 
was taking muscle relaxers for his hands and arms at that time. 
He tes tified he really was not worried about his back as he was 
''scared'' about his hands. Claimant was off work from his 
epicondylital surgery on April 25, 198 3 until on August 1, 1983; 
he r eported his back continued to ache during that period, but 
he did exercises and soaked in a tub for the bac k ache. Claimant 
said that, following his work return in August, 1983, his back 
would bother him by~the end of the wee k. He repo rte d tha t he 
was off following the weekend on Monday and Tuesday, Se ptember 
(~2 and 13], 1983 as he had a sore throat, although, as far as 
his back was concerned, he could have returned to work on Monday. 
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Claimant testified that, on Tuesday, while sitting on his couch 
at home, he developed severe back pain. He was subsequently 
hospi talized for 18 days with treatment by Dr.· Rouse, his family 
physician for the past 23 years. Claimant reported that Dr. Rouse 
subsequently referred him to Dr. Gundberg and Robert Gitchell, M.D., 
as well as Stuart Winston, M.D. Claimant has also seen Peter 
Wirtz, M.D., and William R. Boulden, M.D., on account of his 
back . Claimant testified that he told "Kay" that he wanted to 
see Dr. Grundberg for his back. 

Claimant testified that his back currently aches continually 
and that he has worsening muscle spasm. He testified that he 
was hospitalized for muscle spasm in December, 1986. Claimant 
reported a "constant weird feeling" in his right leg with 
complete numbness to the knee at times. Claimant testified that 
his spasm may become so severe that, if he does not deal with it 

1 immediately, he will be in bed for three of four days. Claimant 
reported he takes Motrin, Tylenol with codeine, an analgesic and 
two aspirins a day as well as Advil for his back pain. Claimant 
indicated that his back pain is now worse than it was when he 
was at the vocational rehabilitation center in Des Moines. 
Claimant reported that, at hearing, his weight was approximately 
200 pounds and that he had weighed around 218 pounds in September, 
1983. 

Claimant reported a conversation with Phil Schumacher, 
personnel director for Oscar Mayer at Perry, following Dr. Wirtz's 
deposition of June, 1985. Claimant indicated that he subsequently 
contac ted state vocational rehabilitation. He testified that 
they sent him home as "they couldn't do anything for me." 
Claimant agreed that they had suggested pain center treatment; 
claimant then reported that the vocational rehabilitation 
personnel told claimant he would not be accepted for pain center 
treatment after he had dealt with the pain on his own for six 
months as it was then "too hard to break existing patterns." 
Claimant agreed that vocational rehabilitation personnel had 
told him he may have been depressed. Claimant asserted that he 
had_had a pretty mild depression and was "mad" and "real disappointed." 
Claimant testified that he is currently receiving Social Security 
disab ility benefits and th~t, at time of hearing, had recently 
been recertified as eligible. Claimant reported that Dr. Walker's 
examination had lasted approxiately 5.5 hours and had included 
both the taking of measurements and grip and strength testing. 

Julie Ann McBirnie, claimant's wife of 23 years, substantiated 
claimant's testimony as regards his life activity restrictions 
and continuing problems with muscle spasm. 

Phil Schumacher ~testified that claimant was terminated at 
Oscar Mayer under a clause in the union contract stating that 
any absence in excess of 18 months would result in termination 
of employment. Schumacher testified that Oscar Mayer has a 
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policy against rehiring previous employees. He reported that, 
fo r that reason, claimant would not be rehired at Oscar Mayer if 
he did apply for work, although the plant has bired persons with 
cla imant's kinds of conditions. He indicated there are pork 
plants other than Oscar Mayer in Iowa. 

Mr. Schumacher reported that exhibit 2 is a video tape of a 
long shot of the picnic boning conveyor line. He reported that, 
in the current operation, Boston butts are not asided into totes 
and therefore a video of the picnic line was made as it was 
identical to the layout of the butt line and was very similar to 
the 1983 butt boning procedure. Mr. Schumacher testified that 
picn ic boning pieces are somewhat heavier than butt boning 
pieces. The video was viewed by the undersigned. 

Schumacher indicated that the plant floor drops one-fourth 
1 inc h in elevation per foot towards the drains as required by 

fed eral regulation. 

Schumacher indicated that, on February 7, 1983, a notice of 
the Perry Oscar Mayer plant closing was posted. The plant has 
been able to stay open on two different occasions subsequent to 
that posting. Schumacher indicated that OSHA has not issued a 
citation relative to claimant's complaint regarding the plant's 
boni ng operation. 

Mr. Schumacher assumed that Dr. Deranleau's services in 
March , 1983, as well as the services for physical therapy at 
Dallas County Hospital were paid as a workers' compensation 
cla im. 

Mr. Schumacher reported that the company doctor would make 
the determination as to whether prescription drugs should be 
given an employee; the employee would decide whether they needed 
their hands wrapped. Mr. Schumacher reported that there are 
currently a total of 10 inside-out ham boners at the Oscar Mayer 
Plant . He indicated the job description provided defense 
counse l and Dr. Bolden accurately described their present duties 
and that, in addition, they would train individuals on new 
methods of boning, apparently piece boning, with less than 50% 
of their time spent on actual inside-outside ham boning. 
Schumacher reported that the patch skin and bone picnics job is 
still available at Oscar Mayer, but reported that the job does 
not ex ist as described in the April 18, 1972 job description in 
tha~ the duties of taking off the patch skin and blood clots, 
bruises and hair roots is now performed by individuals ot~er 
than the picnic boners. He reported that the service boning 
~onveyo rs, or electric truck job, is not available as described 
in that, while the physical demands remain the same, a common 
serv ice pool of workers for both picnics and hams is no longer 
used as the two operations are now performed on different floors. 
He reported that the job of service line boning no longer exists. 
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Schumacher reported that piece ham boning has been performed at 
Oscar Mayer from approximately May or June, 1983. 

Schumacher recalled a conversation with claimant of June, 
1985 in which claimant told Schumacher claimant was going to 
come back to work as Dr. Wirtz had indicated in a deposition 
tha t claimant was capable of returning to work with no restrictions. 
Sch umacher reported that he advised claimant that claimant was 
off work under the care of Dr. Rouse and that claimant could not 
return to work until he had a written release from Dr. Rouse. 

Schumacher testified that temperatures in the area where 
hams are boned would be under 50 degrees, but would ''bump up 
pre tty close to that." He indicated that the floor in the area 
is wet from time to time throughout the day and that there are 
coo ling units on the sides of the floor which can create drafts, 
although he was uncertain that there would be drafts in individual 
work stations. Schumacher opined that, of approximately 150 
bone rs in the plant, approximately 20 have in excess of 15 years 
senio rity. 

Dan Severns is a supervisor in industrial engineering at the 
Oscar Mayer plant in Perry. He has had prior work experience as 
an industrial engineer and has attended ergonomics and other 
related seminars. Mr. Severns indicated he was familiar with 
the butt boning operation in 1983. Severns reported that 85% of 
rough butts were from light hogs weighing approximately 7 3/4 
pounds and 15% were from heavy hogs weighing approximately 11 
1/2 to 12 pounds with the heaviest weights being approximately 
16 pounds. Severns reported that, in the boning operation, the 
bone , gristle and skin are discarded and the boneless butt, the 
~lade meat and the plate fat are reserved in the tote. He 
indic ated that the net weight in a tote would be approxiately 
85% of the total weight from the table. The tote standard is 
bonele ss meat from seven butts or approximately 40 pounds. Once 
the tote is filled, the worker turns slightly to the left and 
pushes the tote up a 22 degree incline onto another conveyor. 
T~e work standard for light butts would be 42 units per hour 
with seven butts in a tote. Therefore, Severns testified that a 
worker would deal with slightly over six totes per hour with the 
totes pee day totalling 6 plus multiplied by 7.67 hours. 
Severns reported that, when claimant was boning, the operation 
was a rough butt boning operation, whereas now the operation is 
a Boston butt boning operation. He explained that Boston butts 
are now not placed in the tote, but remain on the conveyor. 
~everns was unaware of the number of knife cuts required, but 
indicated it was possibly as high as 50, although he was uncertain 
as to whether it would have been between 50 and 75. Severns 
agreed that the greatest number of cuts would be required for 
the leanest of the three grades of butts boned. Severns reported 
that occasionally a worker would need to reach across the four 
foot wide conveyor to get a product as the product would be 
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beyond the conveyor's center, even though the attempt was to 
have the product at the center. Severns indicated he was 

.J VJ.04 7 

co nfused as to claimant's statement that turning [fully] in the 
work station was not possible. An 18-inch space exists between 
the cut board and the back of the next work station. He indicated 
a worker should be able to turn within that space and [time] 
should have been allowed for turning when boning job standards 
were established. 

Severns reported that the jobs of boning hams inside out, of 
pa tch skin boning, of service boning conveyor and of operating 
electric truck now exist at Oscar Mayer although minor method 
changes have taken place since 1983. He reported that the 
physical demands from such jobs remain basically the same as in 
1983, however. Severns reported that service loin boning is one 
of the more physical jobs i~. the plant and reported that there 

1 i s no longer a loin boning operation at Oscar Mayer. Severns 
indicated that jobs at Oscar Mayer are coded by points to 
ind icate the pay scale for such jobs with a lower point total 
ind icating the job requires less force or physical demand. 
Ra nges are from A for the lightest jobs to D for the heaviest 
jobs. Boning Boston butts is a code A job. Boning hams inside 
out is a code B job. 

Brenda Goeden testified that she is a vocational rehabilitatio n 
spec ialist with a masters degree in personnel and counseling 
with an emphasis on job development and placement. She identified 
exh ibit 22 as a VOCOMP output analysis. She described VOCOMP as 
a tool used to produce a listing of various jobs a worker can 
phys ically perform. The jobs supplied from VOCOMP are based 
upon the profile supplied, including the individual's work 
his t ory, interests, aptitude, behavioral patterns from his work 
histo ry, vocational training, education and physical capacities 
or r estrictions. Ms. Goeden reported that a labor market survey 
would be done if a worker expressed an interest in a job title 
supplied through the VOCOMP analysis system. Ms. Goeden reported 
that the data supplied the VOCOMP computer for claimant included 
Dr. Grundberg's restrictions. She reported that average GATB 
scores were supplied the computer and that vocationa l tr a in i ng 
and educa t ion was l imited t o 12 months . Ms. Go ed en r e ported 
tha t a total of 68 jobs were supplied t hrough the VOC OMP analys i s . 
It was not determined whether those jobs were available in the 
locale. Not all jobs required training that could be completed 
wi t hin 12 months. Ms. Goeden agreed that all jobs might include 
some reaching, handling, fingering or feeling. Ms. Goeden 
reported that was not considered significant as Dr. Grund berg 
had only moderately restricted claimant as regards those activ i ties . 
She agreed that a labor market survey wou l d be r e quired t o 
de t e rmine the feasioility of any given job f o r claiman t . 

Cecilia O'Brien, R.N., testified that she is a vocational 
r ehabilitation specialist with Intracorp and has been s uch sinc e 
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July, 1986. Her prior work experience includes five and one-half 
yea rs as a Swift Independent Packing Company plant nurse. Ms. O'Brien 
testif ied that in that job she had worked with meat packing 
workers as regards job modification and employee restrictions or 
job transfers on account of employee restrictions. Ms. O'Brien 
reported she had contacted Oscar Mayer and had visited the plant 
as well as having visited with Ors. Grundberg and Boulden. She 
reported she was aware of Dr. Grundberg's restrictions on 
cla imant and reported that Dr. Boulden had placed no back or 
ha nd restrictions on claimant. Ms. O'Brien opined that claimant 
sho uld not do a knife job given the symptoms that he has and his 
prob lems with dexterity, feeling and grasping. She reported 
that Dr. Grundberg's weight limit should also be considered and 
tha t claimant should work in a warm as opposed to a cold environment. 
Mti. O'Brien reported that packing plant jobs she might consider 
for claimant included stun and shackle hogs as that involved 

1 grasping large objects and not fine motor skills, driving hogs, 
cutt ing the feet off hogs and yard worker. She reported that he 
cou ld possibly work as a day janitor or work pushing hogs into a 
cooler, although she would have to check with Dr. Grundberg to 
see whether any weight limits apply to pushing or pulling. She 
repo rted that, in driving hogs, some individuals use slappers, 
some use electric prods and others simply "holler" at the hog. 
She was unaware of whether Oscar Mayer allowed workers latitude 
as to the method in which the workers performed the job or 
whether they required the use of a particular tool. Ms. O'Brien 
agreed she had not viewed any of the jobs described as performed 
at Oscar Mayer or reviewed the Oscar Mayer job descriptions 
rega rding any of the jobs. Ms. O'Brien testified that, while 
work ing at Swift, she had been aware of workers with both carpal 
tunnel and ulnar tunnel who had been hired by Swift. She 
repo rted that bilateral carpal, cubital and ulnar surgeries and 
epicondylitis surgery would not necessary preclude employment 
altho ugh, as plant nurse, she would have advised that the person 
would have trouble if placed in a knife job. Ms. O'Brien 
repo rted that, as plant nurse, if a job applicant had had back 
spasm or other indication of back problems, she would have sent 
them to the company doctor for x-rays. Ms. O'Brien opined that 
the ability to spell is not indicative of intelligence. 

Kay Stokely, who has a Bachelor of Science degree in nursing 
from the University of Iowa, testified she has been employed by 
Oscar Mayer since 1969. Nursing notes relative to claimant were 
discussed. An entry for June 2, 1980 reflects that claimant 
cal led stating he would be under a doctor's care for one or two 
weeks on account of massive muscle spasms in the neck, arms, 
ches t and back. The note states "not work connected.'' A note 
of October 28, 1981 reflects that claimant came to the first aid 
station on that date reporting a sore left arm and that an ACE 
bandage was applied to the arm. A note of March 4, 1983 reports 
that ''lower back better, both shoulders sore •••• Analgesic was 
administered." An entry of March 28, 1983 indicates "right 
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elbow, cannot fully extend. Will see Dr. Grundberg April 5 at 3:00. 
Back okay." After claimant's work return of August 1, 1983, the 
balance of the entries do not report back pain. She reported 
that entries of August 2, 1983, August 3, 1983, August 4, 1983, 
August 9, 1983, August 18, 1983, August 19, 1983, August 23, 
1983 and September 9, 1983 related to claimant's arm which she 
characterized as including the wrist. Ms. Stokely indicated 
that her entry on claimant's employee attendance card for 
September 12, 1983 indicated that claimant had called and 
reported he would be under a doctor's care all week for sore 
throat and back. An entry of September 15, 1983 indicates that 
claimant had called and stated he would be in the hospital the 
rest of the week for back muscle spasm. Ms. Stokely indicated 
that in August, 1983, claimant was administered analgesic twice 
and Darvon once. She reported that she supposed that medication 
taken for arm or wrist pain· would .also affect back pain for a 

1 few hours. Ms. Stokely st-ated' that no physician had advised her 
that claimant was off work for a work-related injury in September, 
1983. 

Patricia Massengill had had 20 years of experience working 
in the Dallas County Hospital and has worked at Oscar Mayer for 
21 years. She apparently is not a licensed practical nurse, but 
has gained exp2rience primarily from on-the-job training rather 
than from formal education. Ms. Massengill examined the first 
aid station nurse's notes for her entries relative to claimant. 
On September 28, 1981, claimant wanted his wrist wrapped. On 
March 2, 1983, claimant had a sore lower back with "twisting in 
the middle of the back" for which he was given analgesic. On 
March 14, 1983 claimant's back was no better; claimant saw 
Robert Deranleau, M.D., the company doctor. Ms. Massengill had 
not seen claimant after March 14, 1983. Upon examining a ''white 
card'', she reported that she had made a notation on August 15, 
1983 of ''Pulled muscles in back", however. She reported a 
similar notation for August 16, 1983. Neither notation referenced 
a work injury. On September 12, 1983, and September 13, 1983, 
claimant phoned and reported a sore throat. 

Thomas w. Bower is a physical therapist. Bower reported 
claimant had full range of motion of the hands and wrists and 
that, under AMA guides, he would have no range of motion impair~ent. 
He reported that he understood two previous EMG's done postsurgically 
were normal and that, on that basis, he would assume the nerves 
~ere functioning normally and not contributing to any further 
impairment. Claimant's grip strength was recorded through use 
0 ~ a dynamometer which measures force or torque registered at 
five different positions. Generally, minimal grip strength is 
generated at the first and fifth positions with maximum torque 
generated at the mid position or the third oosition of the 
dynamometer. Such should produce a bell-sh;ped curve. Bower 
reported that claimant's dynamorneter test was inconsistent in 
that it did not truly show a bell-shaped curve once grip strength 
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values were plotted. Bower reported that claimant's pinch grasp 
test also yielded questionable values in that a wide variance of 
values existed. He reported that, in that test, the individual 
is asked to pinch another dynamometer between the index finger 
and thumb over three successive trials. Usually, there is a 
5-10% difference between each successive trial. In claimant's 
case, there was a 40% variability on one side and a 30% variability 
on the other side. Bower testified that the dynamometer should 
give a valid result regardless of whether the individual had a 
strong grip or a weak grip. On cross-examination, Mr. Bower 
ind icated he was unaware that claimant had cubital ulnar surgeries 
on both hands or that claimant had had epicondylitis surgery. 
Bower indicated he does perform physical impairment ratings of 
backs and that, if claimant had flexion of 30 degrees of the 
lumbar spine~ that would represent a 6% (impairment) and extension 
of 15 degrees would represent a 1-2% (impairment). He reported 

' that there was no impairment ·tor lateral flexion right and left 
of 30 degrees. Mr. Bower related that Dr. Grundberg had performed 
claimant's left carpal, ulnar and cubital surgeries after an EMG 
of 1981 was interpreted as normal. He further agreed that, in 
evaluating disability from the nerves, sensory deficit, pain, 
discomfort and loss of strength are all taken into account even 
though several of those are not measurable objectively. 

William R. Boulden, M.D., is a diplomat of the American 
Board of Orthopaedic Surgery and a fellow of the American 
Academy of Orthopaedic Surgeons. Dr. Boulden stated that, after 
exam ining claimant initially on September 15, 1986, he believed 
claimant had myofascial pain that his work may or may not have 
prod uced. The working diagnosis was of degenerative changes of 
the lumbar spine present since at least·l983. The doctor opined 
that most of [the changes] were soft tissue irritation with 
maybe some irritation of the degenerative changes in claimant's 
back . He reported that these should have been a temporary 
situation if properly treated and (if claimant were) properly 
advised and counseled in the proper use of his back in the 
future. Dr. Boulden indicated that claimant should be instructed 
on proper biomechanical use of his spine; instructed on proper 
low back exercise to keep his back more supple, lose and not 
Pro ne to aggravation; and "making sure that his work site did 
not have jobs that were detrimental to performing proper biomechanical 
u~e of the spine.'' Dr. Boulden reported that he had reviewed a 
video tape of the deboning process at Oscar Mayer and had not 
see n anything that was physically demanding concerning the back 
Other than that he would recommended claimant have a five-gallon 
bucke t or plastic milk carton underneath his table in order that 
he could alternate from standing on both feet at once as to not 
agg ravate his back. The doctor opined that if the floor had a 
iuarter-inch drop per foot, that should not present a problem 
or claimant's back if he learns how to use his back properly 

through proper education. The doctor reviewed the job descriptions 
ana physical demands of the jobs of bone hams inside-out, patch ' i 
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skin and bone picnics, service boning conveyors and electric 
truck and reported that there were no physical demands which 
cla imant's back could not tolerate or working conditions which 
his back could not tolerate under those particular jobs. The 
doc tor apparently had some reservation about the job of service 
lo in boning as it involves very large weights {apparently 
lif ting approximately 100 pounds). The doctor opined that 
cla imant's back could tolerate both the physical demands and 
wo r king conditions for the descriptions on exhibits 9 and 10, 
both designated bone loins. 

Dr. Boulden opined that, per evaluation of Mr. Bower, 
cla imant's grip strength tests varied too greatly from the 
standard deviation to show whether claimant had any objective 
grip strength weakness. The doctor reported that he and Mr. Bower 
were unable to make a permanent partial impairment rating on 

1 cla imant based on his normal motion, normal EMG's, and inconsistent 
gr i p strength tests as according to AMA guidelines claimant did 
no t qualify (for permanent impairment). Dr. Boulden reported 
that he would prophylactically restrict anyone who had had 
carpa l tunnel surgery from repetitive bending of the wrists and 
from use of vibratory power equipment. Dr. Boulden opined that 
cla imant should probably be able to cut meat using a non-vibratory 
elec tric wizard knife that is not as physic a lly demanding on the 
wris t or hand. He reported that a job consisting of sorting 
dif f erent boxes and dumping them into larger tubs or containers 
did no t require repetitive physical bending of the wrists. The 
docto r recommended the use of a soft-handled knife in order not 
to i rritate any fibrous tissue about the scar area. The doctor 
opi ned that claimant would have no problem with his hands in 
doing any of the jobs outlined above other than, as regards 
boning hams inside-out, claimant's knife should have at least a 
cushio n grip handle and that, if possible, claimant should use a 
wiza rd rather than a deboner knife. Claimant should wear a 
wrist splint for all jobs. 

Dr. Boulden indicated that claimant did not relate he had 
susta ined a back injury at work on March 2, 1983 for which the 
company physician had treated him. Dr. Boulden opined that 
some t h ing may have occurred ar o und March 2, 19 83 to c l aima n t ' s 
back , but he stated that findings on physical examination 
re fe rencing to pain in the lower back since March 2 were not o ut 
of t he ordinary. The doctor opined that claimant's history of 
re turning to work until approximately mid-April, 1983 and then 
be ing off for approximately 14 weeks on account of his arm 
surgery and then returning to work in August, 1983 with additio nal 
back problems after his return to work and eventual hospitalization 
did not necessarily indicate that something was occurring in hi s 
bac k that was more than a muscle strain in that, had claimant 
no t had full rehabilitation prior to being off work for 14 wee ks 
a~d if he did nothing during that period for rehabilitation of 
his back, then "[w]ith the underlying degenerative changes, that 
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would fit along with what you described in his symptomatology.'' 
(Deposition page 26, lines 7-9). The doctor reported that he 
did not know what type of work claimant was performing in March, 
1983. The following discussion then took place: 

Q. If he was boning butts, which he estimated 
weighed 10 to 25 pounds, and if the speed of the 
chain was approximately 50 per hour, and he would 
bone perhaps 430 to 450 during an eight-hour day, 
and if you would consider that the weight that he 
would be handling would be approximately three ton 
during that period of time, and he was standing on 
an uneven brick floor with a slope, and you have a 
temperature between 40 and 50 degrees, and the job 
required twisting for each bone, each butt that he 
boned, would that be the type of job that would 
aggravate this underlying degenerative condition? 

A. It's possible. First of all, I don't 
understand the job at all. It would be hard for me 
to conceive that he bones out 50 butts an hour. 
That would be almost a butt a minute. Maybe he is 
good, but that's almost impossible if we are 
talking about boning out a butt, we are talking 
about the large shank or ham side of the butt. 

Number two, requires him to twist, I'm not 
aware that there was any job there that was twisting. 
Obviously if he twisted without moving his feet, he 
could be taught properly how to move his legs and 
his back. I am saying if what you have told me is 
absolutely true, then, yes it could. 

Dr. Boulden later opined that it is possible for degenerative 
disc disease to be accelerated with improper back usage. 

Dr. Boulden reported that he did not really know what Dr. Winston 
was referring to when he indicated upon examining claimant in 
1984 that claimant suffered a chronic, recurrent lumbosacral 
s train, obesity and chronic pain syndrome. Dr. Boulden reported 
that Dr. Gitchell's impression that claimant had degenerative 
disc disease with minimal nerve root irritation and weak abdominals 
as far as supporting his back was more consistent with what he 
found regarding claimant. Dr. Boulden did not recommend pain 
center treatment for claimant as claimant's pain source has not 
bee~ identified yet and ''[I]f it is something that is treatable, 
obviously the pain center has no benefit at all.'' Dr. Boulden 
also reported that claimant upon questioning did not seem to be 
that incapacitated with his pain. The doctor agreed that, with 
respect to the carpal tunnel, cubital tunnel and ulnar nerve 
Problems for which claimant was treated, that without protection 
there was a higher instance of reoccurrence where an individual 
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has previously had surgery and then returns to the same type of 
work. Dr. Boulden indicated that bilateral (positive) Tinel's 
and positive Phalen's would not indicate clinical findings of 
c arpal tunnel because they are subjective tests. He reported 
that he would not operate unless EMG changes (consistent with) 
carpal tunnel syndrome were found. Dr. Boulden opined that grip 
strength would be important. 

John R. Walker, M.D., is a board-certified orthopaedic 
surgeon who has practiced in the Waterloo area for over 37 years. 
Dr . Walker opined that claimant's permanent impairment combined 
of the lumbosacral and sacroiliac would equal 18% if he could 
''properly get at least the sacroiliac in some kind of shape with 
trea tment.'' Dr. Walker had rated the right arm at 32% of the 
arm and the left arm at 24% of the arm. The doctor felt that 

.cla imant had very little loss of abduction or adduction, but had 

, 

no measurement in degrees as to those left wrist motions. 
Cla imant had lost the last ten degrees of full extension of the 
right elbow. Pronation and supination of the right elbow were 
normal. Claimant had no shoulder problems. Claimant's abduction 
and adduction of the wrist joint on the right were normal 
th roughout. Flexion and extension of the left elbow joint were 
normal. Rotation of the left elbow joint was normal and claimant's 
shou lders on both the right and the left were normal. Dr. Walker 
repo rted that claimant had about 60 degrees of forward flexion 
of the thoracolumbar spine. He reported that claimant did not 
have any loss of extension and felt that claimant could have 
forc ed himself to a fairly good range of motion. The doctor 
s tated that he remembered, but had not recorded, that claimant 
had pain or a positive straight leg raising test at 30 degrees. 
Dr . Walker opined that claimant does not have a disc problem, 
but had chronic, painful sacroiliac sprain giving telalgic 
radi ation into the thigh and groin on the right side. Dr. Walker 
~pined that he had assigned claimant 32% (permanent partial 
impairment) of the right arm which, under the AMA guides, he 
translated into 19% of the body as a whole; had assigned claimant 
24% [permanent impairment] of the left arm and translated that 
to 14% of the body as a whole; and had assigned claimant 18% of 
the body as a whole for the back. He reported that he then 
added the whole body percentages (of impair~ent) to achieve the 
fig ure 51% whole (person impairment). Dr. Walker agreed that, 
under the AMA guides, the figures would have been combined 
~a ther than added. He also agreed that the combination of 
impairment could very well be 42% (permanent partial impairment 
of the body as a whole). 

Dr. Walker opined that an incident on March 2, 1983 when 
claimant was pulling meat off the line and twisted his back and 
felt immediate low back pain caused the pain he described as 
occurring in the sacroiliac joint. Dr. Walker recommended that 
he treat claimant to try to make claimant feel better, but 
stated that, when he had last seen claimant in March, 1986, 
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claimant had reached maximum medical recuperation. The doctor 
op ined that, without further treatment, he would not release 
claimant to return to gainful employment. Dr. Walker opined 
that further treatment for claimant's ''upper extremity'' would 
fail and that claimant could not return to his previous work he 
did before, given his present impairments of his arms. The 
doctor opined that repetitive use of the wrists and elbows had 
produced claimant's upper extremity conditions. He opined that 
the condition should be considered an injury rather than a 
disease. 

A. B. Grundberg, M.D., is a member of the American Society 
for Surgery of the Hand and of the Academy of Orthopaedic 
Surg eons. The doctor first saw claimant on July 10, 1981 with 
~omplaints of pain in the right upper extremities and numbness 
and tingling. His final diagnosis regarding claimant was a 
compression of the mediqn nerve at the wrist and compression of 
the ulnar nerve at the right elbow as well as probable thoracic 
outlet syndrome. On January 18, 1982, Dr. Grundberg did a 
decompression of the right carpal and ulnar tunnels and the 
ulnar nerve at the right elbow. He reported that claimant 
received only partial relief from that surgery and continued to 
have trouble until he had last seen claimant on January 28, 1986. 
On April 25, 1983, Dr. Grundberg performed a lateral epicondylitis 
of the right elbow as claimant was having discomfort in that 
area . The doctor determined that claimant had a compression of 
the median and ulnar nerves of the left wrist and the ulnar 
nerve at the left elbow and decompressed those on March 10, 1982. 
He reported that claimant was improved following that surgery, 
but did not recover altogether and was still having trouble when 
last seen on January 28, 1986. Dr. Grundberg opined that, under 
the Manual for Orthopedic Surgeons in Evaluating Permanent 
Phys ical Impairment, claimant had a 10% impairment of his right 
upper extremity and a 10% impairment of his left upper extremity. 
Dr. Grundberg opined that claimant's complaints about loss of 
strength in his hands would be consistent with the diagnosis he 
had made and with the surgery performed. The doctor indicated 
he would expect a person that does physical labor to have a 
norma l grip strength of about 80-85 pounds, while claimant has a 
grip strength of approxiately 70 (pounds) in each hand. The 
doctor opined that claimant's grip strength could decrease with 
repet itive work activity and that such would be consistent with 
the type of problem he has. The doctor opined that he sees more 
of "these problems" in the meat packing industry than in some 
other industries because of the hard, repetitive nature of that 
work . The doctor stated that lateral epicondylitis usually does 
not leave any permanent impairment • 

., 
The doctor reported that claimant mentioned low back pain 

Only on October 18, 1983 and May 11, 1984. 

Peter D. Wirtz, M.D., is a member of the American Board of 
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Orthopedic Surgery and the America Academy of Orthopedic Surgeons. 
The doctor first examined claimant on June 6, - 1984. In a 
deposition of June 20, 1985, Dr. Wirtz reported that a Dr. Socarras 
performed an electromyographic study on October 8, 1984 and 
opined that no abnormality existed as far as conduction studies 
or electromyographic evaluation. Dr. Wirtz opined that, based 
upon loss of five degrees of right elbow motion, claimant had a 
th ree percent impairment of the right upper extremity, but did 
not have other permanent physical impairment. The doctor 
subsequently evaluated claimant on May 1, 1985. He opined that, 
other than his elbow impairment, claimant had no orthopedic 
findings that would indicate an impairment of his body. Dr. Wirtz 
opi ned that he would not recommend additional treatment orthopedically 
for claimant. He opined that, based on his examination of May 
i, 1985, claimant has no activity restrictions. The doctor 

1 
reported that he was familiar with the physical requirements of 
boning at Oscar Mayer and reported that claimant was physically 
fit to perform the duties of a boner as described by defense 
counsel. He further opined that the physical activity required 
for doing boning work would not aggravate and cause musculoskeletal 
str ain in the back. Following an extended hypothetical question 
conc erning claimant's symptoms and various evaluations, Dr. Wirtz 
opi ned that claimant's September 13, 1983 episode of back spasm 
at home would be a substantial factor in any disability or 
symptoms that he would have had after that date. The doctor 
fur ther opined that, if claimant on October 15, 1983, while 
riding in a car, had a "flare-up" of his back, that flare-up 
would be a causative factor in any signs and symptoms of the 
back or legs after that date. Dr. Wirtz opined that claimant 
would benefit from treatment at the Mercy Hospital Pain Center. 
Dr. Wirtz opined that he would not have performed surgery based 
upon findings on electromyographic study in 1981. He stressed 
that nerve surgery [in the upper extremity] should be done on 
objective findings and, that if the electromyographic study did 
not indicate permanent damage, he did not feel surgery would 
benefit a patient any more than non-surgical treatment. Dr. Wirtz 
stated, regarding his rating of claimant's back, that he used 
the AMA guides as a guideline only and that, with claimant's 
straigh t leg raising in a sitting position normal, the l oss of 
10 degrees of full flexion while standing may be due t o voluntary 
restr iction of bending. On cross-examination, Dr. Wirtz stated 
a possibility exists that boning hams could possibly produce an 
acute lumbar strain. 

The doctor stated that, upon neurological examination of 
August 6, 1984, claimant had decreased feeling over the index 
and fifth fingers of both hands, worse on the right, and that 
the claimant had a Tinel's sign on the ulnar nerve, right and 
left, to the fifth fingers. The doctor opined that claimant was 
c~pable of doing boning table work. The doctor stated that he 
did not advise claimant in May, 1985 that he should not go back 
to work at Oscar Mayer and that he did not recall advising 
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claimant in May, 1985 that he should pursue vocational rehabilitation, 
but reported that such would be appropriate advice. The doctor 
also stated he did not advise claimant in May, 1985 that he 
should obtain a TENS Unit and use it for possible relief of his 
back symptoms, but reported that such may benefit claimant. 

In a deposition of June 19, 1986, Dr. Wirtz stated that he 
had seen claimant on February 13, 1986 and that claimant then 
had indicated he had been evaluated in the Ames area and was on 
Social Security because of multiple problems. Claimant's 
symptoms included lower backache off to the right side as well 
as right elbow stiffness and bilateral hand numbness. Examination 
of the lower back did not reveal muscle spasm. Claimant was 
able to flex his back 30 degrees while standing, extension of 
his back was 15 degrees and lateral flexion was 30 degrees 

1 
right, 30 degrees left. Straight leg raising in the sitting 
position was 90 degrees on the right and 90 degrees on the left; 
supine position was 40 degrees on the left, 40 degrees on the 
r ight with backache. Knee jerks were 2 on the right and 2 on 
t he left and ankle jerks were O on the left and O on the right. 
On examination of the big toe, extensor hallicus longus, revealed 
f ive over five and no sensory deficit was noted in the lower 
ext remities. Flexion of the patient's knees and flexion of the 
hips gave pain in the back area. 

Examination of the hand showed claimant had decreased 
fee ling over the thumb, index, long and ring fingers of both 
hands, worse on the right than on the left. Claimant had Tinel 
sig n on the forearm just proximal to the carpal tunnel release 
sc ar which radiates to the long finger and to the elbow. The 
l eft median nerve did not have a Tinel sign. The Tinel at the 
elbow was positive on the right with radiation to the shoulder 
and , on the left, was negative. Laterally, the right elbow had 
a well-healed scar. The range of motion of the right elbow was 
15 degrees to 140 degrees whereas the left was O degrees to 140 
~eg r ees. Dr. Wirtz again stated that claimant's only physical 
impa i rment was an elbow loss of motion of 15 degrees equaling a 
thr ee percent impairment of the right upper extremity under the 
Ai\1. A g u id es • Dr • w i r t z r e po r t e d th a t Mar v in M • Hurd , M . D . , 
Per formed an electromyographic study on claimant t o evaluate the 
uppe r extremity on October 8, 1984 and concluded that the study 
revealed no abnormalities in either upper extremity. Dr. Wirtz 
reported that Dr. Hurd's study indicated that claimant's neurol ogical 
su rgery left him with no permanent impairment. Dr. Wirtz 
reported that Dr. Hurd evaluated by way of conduction studies 
the right median, right ulnar at the wrist, the left median, the 
left ulnar at the wrist, the right ulnar and the left ulnar at 
the elbow and that the nerve conduction studies wer e no rmal. 

Dr. Wirtz opined that the location of claimant's symptoms in 
the right lower back area in the muscular ar e a around the pelvis 
wou1a not be indicative of a sacroiliac strain. Likewise, the 
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doc tor indicated that x-rays of May 1, 1985 and August 6, 1985 
wer e not indicative of a problem with sacroiliac strain. Dr. Wirtz 
indicated that claimant did not have symptoms in the inguinal 
area of the body and that he saw no possibility of a herniated 
disc in claimant's low back. Dr. Wirtz indicated he had reviewed 
Dr. Walker's letters and that they did not alter his opinions or 
conclusions. On cross-examination, Dr. Wirtz opined that, 
assuming 150 degrees is normal, claimant lacks 10 degrees of 
flexion and lacks 10 degrees of extension, which would be a 25 
deg ree loss of motion equal to three percent based upon lack of 
extension and three percent based upon loss of 10 degrees of 
flexion. He agreed that, on the left extremity, assuming normal 
to be 150 degrees, claimant would have a three percent impairment 
of the extremity because of loss of flexion. Dr. Wirtz stated 
that only abnormal findings were mentioned in his report and 
clin ical notes. 

Dr. Wirtz reported that he evaluated claimant's back for 
disab ility in accordance with the k~A guides. The doctor 
repo rted that, on February 13, claimant's flexion was to 30 
deg rees forward with his legs straight while standing and that, 
if such correlated with other ranges of motions, claimant would 
have an impairment. The doctor stated that he would agree with 
the AMA guides and give a physical impairment of six pe:cent for 
such flex ion "[i] f the restriction of motion at thirty degrees 
was based on a back condition ••• " The doctor reported that, 
unde r the AMA guides, extension to 15 degrees would represent 
between a one and two percent impairment. The doctor agreed 
that claimant's lateral flexion on gross measurement was 30 over 
30. He then stated he had used the AMA guides for evaluating 
claimant's physical impairment upon the measurement recordings 
only as "an overview as to the motions." 

The doctor explained that he did not use the AMA guides 
port ion pertaining to nerves in determining physical impairment 
of claimant's median and ulnar nerve because claimant's EMG was 
normal. The doctor reported with respect to claimant's positive 
Tine l sign that, on the right side, the median nerve was percussed 
in the forearm just on the elbow side of the wrist and just on 
the elbow side of the scar and that claimant had radiation to 
the elbow which is not correct. He stated that claimant also 
desc ribed a radiation to the long finger which is correct, but 
tha t radiation both ways is not common. The doctor stated that 
the left median nerve of the wrist did not have a Tinel sign and 
that the Tinel sign at the elbow on the right over the ulnar 
ne rve radiated to the shoulder, which is not appropriate, 
Whereas on the left there was no Tinel sign. The doctor described 
the Tinel sign as a physical examination technique that relies ·, 
upon the patient on a subjective basis as to what is wrong with 
the patient. He reported that, in claimant's case, without a 
Positive EMG, he felt it had little reliability. Dr. Wirtz 
reported that his assumption was that 140 degrees of flexion was 
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normal for claimant and that 15 degrees of loss of extension was 
an abnormality. He agreed he had not given a _rating for any 
loss of flexion. 

Wayne E. Rouse, M.D., is a board-certified family practitioner. 
Dr. Rouse initially indicated that he had no medical records 
showing he had treated claimant for back difficulties prior to 
1983, but later reported that he had seen claimant for acute 
lurnbosacral muscle spasm on January 12, 1968. Dr. Rouse hospitalized 
claimant between September 13, and October 1, 1983 for recurrent 
spasm of the lumbosacral area requiring medication and physical 
therapy. Dr. Rouse indicated that, from October, 1983 through 
May, 1984, claimant had probable muscle spasm, limitation of 
back motion, and at times positive straight leg raising. Dr. Rouse 
opined that there was a causal relationship between the condition 
for which he saw claimant in September, 1983 and the incidents 

1 as related in exhibits 1 and 2 of Dr. Rouse's deposition. 
Exhibit 1 is an outpatient admission report of March 7, 1983 
which states: "3/2/83 pull ·ing meat off line twisted back." 
Exhibit 2 is hand-written notes. A note of March 7, 1983 states: 
"pain in lower back since 3/2." Dr. Rouse indicated he had not 
placed any specific weight lifting limitations on claimant. He 
later indicated that he advised claimant to not lift over 25 
pounds. He reported that he had advised claimant to perform 
exercises for back stretching and strengthening and to walk to 
tolerance as a form of exercise. The doctor stated that he had 
advised claimant to not return to work at Oscar Mayer because he 
f elt that claimant's job, as described to him, would aggravate 
c laimant's condition. The doctor reported his understanding of 
the job as involving · standing on an uneven surface, twisting of 
claimant's back and working in a cold, moist and damp environment. 
He opined that those conditions could be condusive to aggravating 
chronic, recurrent back strain and spasm. Dr. Rouse indicated 
that claimant is five feet eleven inches tall and that the ideal 
weight for a large framed individual of claimant's height and 
age would be between 175-185 pounds. He reported that, as of 
April 6, 1987 claimant weighed 205 pounds. Dr. Rouse felt that 
a sloped floor and moving meat could cause a back problem, but 
agreed it would be difficult to ascertain what slope would cause 
an injury. He reported that he had never been to Oscar Mayer's 
Plant and that he had not seen any video tapes of the sort of 
work claimant had done. Dr. Rouse reported that, in responding 
to the earlier hypothetical question regarding claimant, he had 
felt that claimant had lost the symptoms in his low back while 
off work. Dr. Rouse indicated that claimant had informed him 
that claimant stood in position working on a line as a boner and 
that that gave him problems. The doctor reported he was not 
familiar with the sort of work a boner does. Dr. Rouse reported 
that, in his April 9, 1985 letter, he had assumed that the 
Opinions of Dr. Gitchell and Dr. Winston, given November, 1983 
and June, 1984, respectively, were still extant. He subsequently 
explained that he did not have correspondence concerning any 
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fo llow-up visit with Dr. Gitchell and that, therefore, in the 
April, 1985 letter, he was referring to his own clinical notes 
regarding claimant and indicating that claimant was still having 
di fficulty. He therefore felt claimant should not return to 

· work. Dr. Rouse reported his clinical notes indicate that, on 
January 12, 1968 claimant was treated with acute lumbosacral 
muscle spasm, was rechecked on January 19, 1968 and returned to 
wo rk on January 22, 1968. He reported that, in 1976, claimant 
complained of back pain, but the clinical condition found was 
ple urisy with muscle spasm. Dr. Rouse indicated he had not 
detected any muscle atrophy in claimant. 

Deposition exhibit 1 is a copy of a Dallas County Hospital 
eme rgency outpatient record indicating an admission date of 
Ma rch 7, 1983 and reporting spine strain, indicating that on 
March 2, 1983 ''pulling meat off line twisted back." Page two of 

'~xhibit 1, handwritten medical notes of September 27, 1982, 
March 7, 1983, and March 14, 1983 report back pain, initially 
pain on the right side of the back under the shoulder blade. 
The March 7 note reports pain in the lower back since March 2. 
It also reports that pain is across the back with sharp pain in 
the middle at the level of LS. The March 14, 1983 note reports 
tha t claimant is still tender as above. 

Deposition exhibit 2 is physical therapy records indicating 
that initial treatment was on March 14, 1983 through Dr. Deranleau. 

Illness and accident records for claimant reveal that 
claimant has had a past pattern of absenteeism for which he had 
rece ived written warnings and that claimant had had two prior 
back pain complaint investigations while at Oscar Mayer, one 
occurring when he slipped on a stair and the other occurring 
when he slipped on loose shower in the men's locker room. 

Joint exhibit 19 indicates that claimant received a service 
Pin on July 28, 1974 and on July 28, 1979 as well as a notation 
of a 15-year service oin awarded to Charles McBirnie, undated. 
Oscar Mayer awarded ail pins. 

Joint exhibit 20 is a copy of a newspaper article entitled 
"Workers comolain about hand numbness." The article contains an ... 
al legation by an unidentified Oscar Mayer worker that the 
condition (of carpal tunnel syndrome) started showing up after 
Prod uction requirements were raised at the (Oscar Mayer) plant. 
Page 3 of joint exhibit 20 is another article by the same 
repo rter entitled "Oscar cited for health hazard." The article 
?ta tes that the Iowa Occupational Safety and Health Agency had 
issued a citation to the Oscar Mayer plant as well as imposed a 
$4,ooo fine following an inspection wherein the agency found 
that ham boning employees had been exposed to "undue repetitive 
motion trauma. This trauma was caused due to repeated hand and 
wrist exertions causing, aggravating or precipitating the carpal 
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t unnel syndrome, tendonitis, ganglion cysts, numbness 
t ingling of the hands, and sprains and strains of the 
wrists, arms and shoulders.'' 

and 
hands, 

1 v.1.0b 

Defendants' exhibit 1 is a computer printout of jobs prepared 
by Vocomp Output Analysis. 

Defendants' exhibit 2 is an International Rehabilitation 
Associates Inc. Vocomp report concerning claimant. The reporter 
s tates that, in considering claimant's physical restrictions, 
considered jobs were light, defined as lifting or carrying 20 
pounds and/or frequent walking and standing. The job title 
search was also limited to jobs which typically did not involve 
s t ooping, kneeling and crawling, reaching, using the hands and 
using the fingers. Jobs were selected which had at maximum a 
specific vocational preparation time of 12 months as well. 
1!ocational possibilities listed included miller wet process, Wad 
compressor operator adjuster, bulk plant operator, steep tender, 
hone y processor, chiller tender, second operator mill tender, 
quality control technician, concreting supervisor, and cabin 
equ ipment supervisor. 

Defendants' exhibit 3 is an International Rehabilitation 
Associates report of specialist Cecilia O'Brien concerning the 
disability of carpal tunnel regarding claimant. Beyond the 
carpal tunnel and the notation of the 10% rating to the upper 
ex tremity on both left and right per Dr. Grundberg, the specialist 
also notes claimant's 1983 hospitalization for acute back spasms. 
The report states that claimant refused to answer questions 

' per taining to his finances, stating it was none of Oscar Mayer's 
business and that claimant was unwilling to delineate job ideas 
or interests indicating that "the state people said 'he was 
unemployable'." The report also contains the following " ••• 
at torney for claimant, then stated that this specialist was 
placig his client in an awkward position because he was on 
soc ial security. He could not afford to support his family or 
[s ic] less than that and this specialist could not guarantee him 
a wage equal to or greater than what he was now receiving, •.• " 

Joint exhibit 24 is a stipulation of the parties that 
cla imant's disability is caused by repetitive use of hands, 
wrists and elbows and that such use is more common in a meat 
Pack ing plant than outside of claimant's occupation. 

Joint exhibit 1 is medical reports relative to claimant. A 
November 11, 1986 report of William R. Boulden, M.D., reports 
tha t the doctor has reviewed claimant's 1983 films and that 
early degenerative changes were present at that time. The 
doctor further state~ that he would not rate claimant's back 
because claimant had preexisting degenerative changes. An 
Oc tober 2, 1986 report of Dr. Boulden reports that the CT Scan 
shows degenerative disc disease at L4-5, some at LS-Sl with some 
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minor foraminal stenosis secondary to the degenerative process. 
There was no evidence of any herniated disc. On September 15, 
1986, Dr. Boulden found claimant's hand very tender in the right 
epicondylar region over a well-healed incision. Claimant had 
full flexion, pronation and supination. He had pain extending 
to neutral degrees. He had bilateral Tinel's of both wrists and 
a positive Phalen's at both wrists. Allen's test was normal and 
there was no Thenar muscle wasting. The doctor reported that 
c laimant had two ''MGs" since carpal tunnel release and that both 
were normal. On examination of claimant's back, claimant had 
left and right lateral bending of 30 degrees in each plane with 
extension of 30 degrees. Claimant had a lot of low back pain 
with forward flexion and right posterior thigh pain. Straight 
leg raising on the right caused posterior right thigh pain to 
the knee, negative on the left. Great toe extensors were 4/5 on 
the right as compared to the left. Deep tendon reflexes were 

1 equal and symmetrical in the knees and ankles. 

An October 18, 1985 Individual Written Rehabilitation 
Prog ram Closure Addendum, signed by Tim Grasey as counselor, 
reports that claimant's file is being closed as a result of the 
evaluation. The reported states "The pain factor and loss of 
sensation of the hands, make it unlikely you can work competitively. 
Since our services would not improve chances of employment you 
are ineligible for services. If things improve you can reapply.'' 
An October 1, 1985 report of Gerald Bennett, counselor, states 
that from the beginning the counselor's impression was that 
cla imant felt evaluation and vocational planning were quite 
fut ile. The reporter characterizes claimant as a rather typical, 
midd le aged worker who has been disabled from doing the physical 
work that he has performed basically all of his life. He 
characterizes this as a rather overwhelming situation in that 
many of these workers enjoy their work and really do not plan to 
do anything other than what they have been doing, perhaps for 
decades. He states that claimant appears to be very much in 
tha t position. The reporter states that the staff overall felt 
claimant was not employable at that time and the counselor 
state s that perhaps involvement in a pain clinic to help him 
adjus t to the distress that he frequently knows might be a more 
prof itable route for claimant. The reporter notes that the 
sta ff felt there might be a depression component in claimant's 
lack of ability to concentrate and discuss vocational planning. 
He notes that some staff members felt claimant could benefit 
from counseling regarding the way he feels about himself and his 
vocational future. He states it was suggested to claimant a 
number of times that, if he is able to make a better adjustment 
to his discomfort and stated pain, he might want to consider 
reevaluation at a later date. 

A. June 24, 1985 report of James A. Hardinger, D.O., reports 
an impression of low back pain secondary to unstable low back 
and paresthesias of both upper extremities secondary to old 
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carpal tunnel syndrome and ulnar nerve compression. He reports 
that reflexes in claimant's lower extremities .were normal with 
c irculation and neurofunction in both lower extremities appearing 
normal. Claimant had very poor lower back mobility. He had a 

· straight leg raising test positive at 30 degrees on both the 
right and left side. Hip abduction and adduction caused dicomfort 
on both sides. Claimant was able to attain 90 degrees of 
flexion at both hip joints, but had very poor forward flexion, 
possibly less than 90 degrees at his waist, also with restricted 
rotation. 

In a July 17, 1985 report, John R. Walker, M.D., stated 
that, at that time, "subsequent and because of and only following 
the injuries that he has suffered at the Oscar Mayer Company," 
cla imant has the following persistent complaints_: 

1. Constant pain in - the posterior lateral aspect of the 
right elbow which radiates down from the lateral epicondyle to 
the dorsum of the wrist into the forearm; 

2. Cannot extend his arms completely with all ranges of 
motion painful, particularly if they are repetitive; 

3. Grip in the right hand is weak and elbow aches and, when 
res ting the elbow on the table, it is tender to touch; 

4. An aching of the palm of the right hand with a tingling 
sensa tion especially involving the right thumb, the second, 
third and fourth fingers as well. Claimant has a loss of 
stre ngth and grip and does not have good proprioception and 
cannot feel well and cannot pick up small items such as coins or 
stamps without actually looking at them. The doctor reports he 
~as apparently lost some tactful sensation and also has difficulty 
in turning pages of a · book or handling paper money; 

5. In the left elbow, arm, hand and fingers, claimant has 
the same complaints as on the right, except not as severe. He 
notes that claimant does not have the lateral, epicondylar pain 
nor the anterior arm pain. He notes that claimant feels the 
rang e of elbow motion on the left is normal; 

6. In the lumbosacral area, Dr. Walker reports claimant 
notes pain and aching in the midline which radiates expecially 
to the right sacroiliac area. He notes that the pain is made 
worse by sitting and standing for any length of time and that 
all twisting, bending or lifting makes the pain increase; 

7. Severe righ~ sciatic notch pain with sitting particularly 
and only in the right leg, thigh and buttock. Claimant has 
n~mbness on the right, anterior thigh, completely noted when 
s itting only. Claimant has some posterior thigh pain through 
the posterior aspect of the knee with the knee becoming stiff. 
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Dr. Walker states that claimant has to help his hip flex by 
g rabbing his pant leg and lifting his leg. 

Dr. Walker reports that AP and lateral views of claimant's 
' e lbows are within normal limits as are AP and lateral views of 

t he forearms and wrists. He reports that AP and lateral views 
a nd right, left, oblique views and spot views of the lumbar 
spine reveal a spina bifida occulta of S-1. Sacroiliac joints 
a ppear to be within normal limits. The doctor opines that he 
d id not believe there was any particular narrowing of the fifth 
l umbar disc and that the disc spaces were within normal limits. 

Dr. Walker opined that claimant had lost elbow motion and 
had certainly lost a great deal of tactile sensation as well as 
s tereognosis involving the fingers and thumbs of both hands. He 
c haracterized this as residuals of his median and ulnar nerve 

1 problems and surgical decompressions and residuals following the 
d e compressions. Dr. Walker opined that claimant had a permanent 
impairment of the right upper extremity of 32% and that claimant 
had a permanent impairment of the left upper extremity of 24%. 
He reported that claimant also had a mild lumbosacral sprain, 
but more particularly a chronic, very painful sacroiliac sprain, 
giving him a so-called telalgic radiation of pain into the 
anterior thigh and probably into the posterior aspect of the 
th igh as well. The doctor reported that this was brought on by 
cl aimant's original injuries at the plant as described in the 
fi rst paragraphs of the doctor's report. The first paragraph of 
the doctor's report deals with . the development of claimant's 
upper extremity problems. Dr. Walker felt that claimant could 
be rehabilitated fairly well with either a sacroiliac arthrodesis 
or multiple injections of the right sacroiliac joint with 
Cortisone and Xylocaine. 

In a report of February 13, 1986, Peter D. Wirtz, M.D., 
indicated that, on examination of the low back, claimant had no 
muscle spasm, flexed to 30 degrees while standing, with extension 
to 15 degrees and lateral flexion of 30 / 30. Straight leg 
ra ising in the sitting position was 90/90 and in the supine 

.~osition was 40/40 with backache. Knee jerks were 2/ 2 and ankle 
.Je rks were 0/0. Extensor hallicus l o ngus was 5/ 5 with no 
·sensory deficit in the lowers. Flexion of claimant's knee and 
h ips gave pain in the back area. On examination of the hand, 
c ~aimant had decreased feeling over the thumb, index, long and 
r ing fingers of both hands, right worse than left. Tinel sign 
was present in the forearm proximal to the carpal tunnel release 
scar radiating to the long finger and the elbow. The left 
median nerve did not have a Tinel sign. Tinel sign wa s positive 
on the right to the shoulder and negative on the left. There 
were well-healed scars medially as well as a well-healed scar 
l aterally on the right elbow. Range of motion of the right 
e lbow was 15 degrees to 140 degrees and on the left O degrees to 
1 40 degrees. Dr. Wirtz opined that claimant's loss of motion of 

t 

I 



• 

~1CBIRNIE V. OSCAR MAYER & COMPANY 
Page 25 

the right elbow resulted in a three percent impairment of the 
upper extremity. He further opined that, since claimant demonstrated 
no objective findings for neurological involvement of the lower 
back nor objective restriction, he had a musculoskeletal strain 
and not a permanent impairment. 

In an August 6, 1984 report, Dr. Wirtz had diagnosed claimant's 
conditions as, (1) status postop bilateral carpal tunnel release; 
(2) status postop bilateral ulnar nerve tunnel release; (3) 
status postop bilateral elbow ulnar nerve compression; (4) 
status postop right lateral extensor tendon release; (5) neuropraxia, 
median nerve, bilaterally, and ulnar nerve, elbow, bilaterally; 
(6) right elbow stiffness; (7) musculoskeletal strain, lower 
back area. 

On June 20, 1984, Stuart R. Winston, M.D., a neurosurgeon, 
1 ~eported that claimant was then overweight, being 215 pounds on 

examination and that claimant bends and extends abnormally with 
limited flexion. He reported that reproducing claimant's work 
s ituation with rotation about the waist caused an increase in ' 
his difficulty with lumbosacral pain. Dr. Winston described 
c laimant's work situation as requiring lifting ten pounds, 
t wisting to the left about 460 times per day and working on a 
f loor which was slanted, requiring claimant to lift at an 
unusual angle. Dr. Winston reported claimant's gait as essentially 
no rmal though claimant favored the right lower extemity upon 
f irst arising until he "gets going some." He characterized 
c laimant's strength as excellent with straight leg raising being 
negative. Reflexes were symmetric but reduced at the ankles 
bilaterally. The doctor's impression was one of chronic recurrent 
lumbosacral strain, obesity and a chronic pain syndrome. 
Electrodiagnostic study of the paraspinals and lower extremities 
were negative. Dr. Winston opined that a chronic pain center 
might be advantageous to claimant and stated he had ''a great 
deal of difficulty in seeing how this man can return to his 
fo rmer occupation.'' 

Marvin Hurd, M.D., inte~preted nerve conduction studies, 
that is, an EMG study of the lower extremities as normal. 

Robert Deranleau, M.D., reported in notes of September 27, 
1982 that claimant had pain in the right side of the back under 
t he shoulder blade; he reported on March 7, 1983 that claimant 
had had pain in the lower back since March 2, 1983 with the leg 
f eeling tight. He also reported that the pain was across the 
back with a sharp pain in the middle level, apparently at LS. 
On March 14, 1983, the doctor reported that claimant was still 
tender, as above. Medical notes indicate that, on August 23, 
1971, claimant twisted his back at work and it began to hurt the 
next day. The diagnosis was apparently of a strain of the right 
l ower back. A note of July 5, 1979 indicates that claimant fell 
and landed on the back, bruising the lower back. A note of June 



L·lCBIRilIE V. OSCA~ !•iAYI.:R & CO11Pl-u1Y 
Page 26 

23, 1981 indicates that claimant has pain in the right elbow and 
t1r ist, his arm goes to sleep and his wrist ach_es. The note 
Eurther states that the left wrist aches and that claimant drops 
: hings, especially with the right hand. 

A discharge summary of Dr. Deranleau from the Dallas County 
~ospital dated August 29, 1980 for an admission of August 27, 
1980 reports that claimant has had a history of muscle spasms in 
1is shoulders and back and that claimant was at work and had a 
sudden onset of back pain which radiated to his chest. The 
Jallas County Hospital Emergency Outpatient record for an 
admission date of March 17, 1978 indicates that, on March 2, 
1983, claimant was pulling meat of the line and twisted his back. 
rhe diagnosis is one of spine strain. Nabil Faltas, M.D., 
interpreted x-rays of the lumbar spine of March 8, 1983 as 
s howing a questionable borderline narrowing of the L-5/S-l 

1ir, tervertebral disc space • . Also noted was an incomplete fusion 
J f the spinous process of S-1. An outpatient emergency record 
wi th an admission date of apparently March 17, 1978 reports that 
claimant slipped and hit his right hand on a table and the hand 
was painful and swollen below the fourth and fifth digits. 

On April 9, 1985, Wayne E. Rouse, M.D., reported that 
c laimant's job involved standing on an uneven floor while doing 
considerable lifting. He opined that claimant's back complaints 
wer e directly related to the job performed and stated that 
claimant was precluded from similar employment due to his back 
condition. Dr. Rouse indicated that the point of maximum 
recuperation would be December, 1984 or January, 1985 in that 
the symptomatology seems to be leveling off with neither progression 
nor improvement. He reported that "at that time" he would not 
an ticipate further improvement medically in claimant's condition. 
Dr. Rouse indicated that claimant's physical limitations resulted 
direc tly from his work at Oscar Mayer. He reported claimant's 
phys ical limitation as of April 8, 1985 as follows: Claimant 
awo ke about three times a night with pain in his low back with 
radiation of pain into the right leg1 riding in a car caused 
cla imant's right leg to go to sleep with leg becoming completely 

.numb after approximately one hour of riding1 right leg sensation 
wo uld return after five to ten minutes of activity. Prolonged 
si tting for more than one hour caused numbness and increasing 
pa in in the low back with relief from pain achieved only from 
exercise or from relaxing in a hot tub. The doctor stated there 
are permanent physical limitations from the injury sustained 
while working at Oscar Mayer and that claimant would have "these 
l imitations of duration of time, position, and physical capabilities 
within the time frames mentioned above.'' 

A return to work slip of Dr. Rouse dated April 2, 1976 
contains under remarks, the notation "[c]ontusion of the peronal 
ne rve and bone on right lower leg.'' 
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Robert Gitchell, M.D., an orthopaedic surqeon, reoor~Pn on 
December 19, 1983 that claimant stated his job involved handling 
approximately 25-pound bundles of meat about 450 times each day. 
Claimant also stated that the work floors were sl~nted and that 
this may bother claimant as well. On examination, straight leg 
ra ising was positive on the right at 80 degrees and negative on 
the left; knee jerks were 2/2; ankle jerks were 1/1; atrophy was 
not noted in either calf or thigh; sensation was grossly intact 
in the lowers; range of motion of the back was fair with pain at 
the extremes. Claimant was tender at the right SI joint although 
there was no tenderness in the sciatic notch. He was tender in 
the lumbosacral spine at about the L4-5 area. The doctor stated 
that he had programmed claimant on abdominal and back extensor 
exercises as he felt claimant needed to greatly improve the 
supporting structures of his back if he were to return to doing 
heavier type work as he had done in the past. The doctor 

1 thought that, in four to six weeks from the time of the report, 
claimant could consider going back to work. He reported that he 
would like to see claimant in approximately four weeks to check 
his progress. 

A September 15, 1983 note of Dr. Rouse reports that claimant 
has severe back spasm and that claimant has a history of recurrent 
back spasm, apparently without complaints of trauma. 

Arnis Grundberg, M.D., performed a lateral epicondylitis of 
cl aimant's right elbow on April 25, 1983. Dr. Grundberg has 
opi ned that claimant can perform light work involving lifting 20 
pounds on an infrequent basis. He further reported that claimant 
should not work in extreme cold and that claimant was moderately 
restricted as to stooping, kneeling or crouching to pick up 
something light from the floor; as to crawling under a table to 
plug in a cord; as to reaching out with one or both arms and, as 
to grasping, holding, turning or handling an object with the 
fingers. 

APPLICABLE LAW AND ANALYSIS 

Our first concern is the nature and extent of claimant's 
disability as a result of his July 1, 1979 and March 15, 1981 
conditions affecting his upper extremities. Claimant contends 
the extremity conditions are occupational diseases under Chapter 
85A and should be evaluated industrially. Defendants contend 
claimant's conditions result in scheduled member disability 
pursuant to Iowa Code section 85.34(2)(m). 

A treating physician's testimony is not entitled to greater 
weight as a matter of law than that of a physician who later 
examines claimant in anticipation of litigation. Weight to be 
given testimony of physician is a fact issue to be decided by 
the industrial commissioner in light of the record the parties 

1 

develop. In this regard, both parties may develop facts as to 

• 
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the physician's employment in connection with litigation, if so; 
the physician's examination at a later date and not when the 
injuries were fresh; the arrangement as to compensation; the 
extent and nature of the physician's examination; the physician's 
education, experience, training, and practice; and all other 
factors which bear upon the weight and value of the physician's 
testimony may be considered. Both parties may bring all this 
information to the attention of the factfinder as either supporting 
or weakening the physician's testimony and opinion. All factors 
go to the value of the physician's testimony as a matter of fact 
not as a matter of law. Rockwell Graphic Systems, Inc. v. Prince, 
366 N.W.2d 187, 192 (Iowa 1985). 

The right of a worker to receive compensation for injuries 
s ustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 

\a~ount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 

1

268 N.W. 598 (1936). 

Iowa Code section 85A.8 provides: 

Occupational diseases shall be onJy those diseases 
which arise out of and in the course of the employee's 
employment. Such diseases shall have a direct 
causal connection with the employment and must have 
followed as a natural incident thereto from injurious 
exposure occasioned by the nature of the employment. 
Such disease must be incidental to the character of 
the business, occupation or process in which the 
employee was employed and not independent of the 
employment. Such disease need not have been 
foreseen or expected but after its contraction it 
must appear to have had its origin in a risk 
connected with the employment and to have resulted 
from that source as an incident and rational 
consequence. A disease which follows from a hazard 
to which an employee has or would have been equally 
exposed outside of said occupation is not compensable 
as an occupational disease. 

Iowa Code section 85.34(2)(m) provides: 

The loss of two-thirds of that part of an arm 
between the shoulder joint and the elbow joint 
shall equal the loss of an arm and the compensation 
therefor shall be weekly compensation during two 
hundred fifty weeks. 

Claimant's argument apparently is that claimant's carpal, 
c ubital and ulnar conditions and his epicondylitis are forms of 
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tenosynovitis and, therefore, are occupational diseases as 
tenosynovitis was among specific occupational _diseases statutorily 
delineated prior to the 65th General Assembly's repeal of the 
specific disease table. As defendants point out in their brief, 
claimant has not presented expert evidence supporting claimant's 
position. Indeed, Dr. Walker opined that claimant's extremity 
conditions should be considered injuries and not disease processes. 
Likewise, claimant's conditions apparently result from cumulative 
trauma to his upper extremities arising from repetitive movements 
of the extremities in his job. While the question was not 
before the court in McKeever Custom Cabinets v. Smith, 379 N.W.2d 
368 (Iowa 1985), the facts presented in that case suggest that 
the Iowa Supreme Court would find that conditions resulting from 
repetitive traumatic processes are more properly evaluated as 
injuries under Chapter 85, rather than as diseases under Chapter 
85A. We believe such is tne better result as it provides a 
clearer distinct .ion between· the nature of the disease and injury 
process and, thus, prevents unnecessary confusion in the law. 
Furthermore, we believe defendants ·are correct in asserting 
that, even were claimant's conditions found to be occupational 
diseases, section 85A.17 provides that compensation payable 
would be as provided in the workers' compensation law. Under 
Chapter 85, claimant's extremity conditions must be evaluated 
under the schedule and not industrially. 

We consider claimant's entitlement under the schedule. Ors. Wirtz, 
Walker and Grundberg evaluated claimant's hand. Dr. Wirtz 
alternately found a three percent impairment to the right upper 
extremity and no impairment to the left upper extremity and also 
a six percent impairment of the right upper extremity and a 
three percent impairment to the left upper extremity. Dr. 
Walker found a 32% impairment of the right upper extremity and a 
24% impairment of the left upper extremity. Dr. Grundberg found 
a 10% impairment of both upper extremities. All three physicians 
are respected, board-certified orthopaedic surgeons well known 
professionally to this agency. Additionally, Dr. Grundberg is a 
member of the American Society for Surgery of the Hand, was 
claimant's treating physician for all his extremity problems and 
performed his right and left surgical releases and his epicondylitis 
surgery. Drs. Wirtz and Walker were examining physicians only 
and lack Dr. Grundberg's additional expertise in conditions 
affecting the hand. Dr. Grundberg has moderately restricted 
claimant as to reaching out with one or both arms and as to 
grasping, holding, turning or handling an object with the 
fingers. That restriction placed after long-time treatment of 
claimant appears the most objective evidence of claimant's upper 
extremity impairments. For the foregoing reasons, we accept 
Dr. Grundberg's opinion that claimant's condition has resulted 
in a 10% loss of use of each arm. Under section 85.34(2)(m), 
claimant is therefore entitled to 25 weeks of permanent partial 
disability benefits on account of each extremity loss with 
benefits to commence August 1, 1983. As the losses were incurred 



• 

MCBIRNIE V. OSCAR t-iAYER & COI-lPANY 

Page 30 
• 

substantially prior to August 1, 1983 and as each loss represents 
a separate injury, the benefits for each loss should be paid 
concurrently. 

We next consider whether claimant sustained either a specific 
back injury on March [2], 1983 or a cumulative back injury in 
Aug ust-September, 1983. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury which arose out of and in 
the course of his employment. McDowell v. Town of Clarksville, 
241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

An employee is entitled to compensation for any and all 

1 

personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of" refer to the cause or source of the 
• • • 1nJury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
c ircumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 (1955). 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
~easonably be, and while he is doing his work or something 
incidental to it." Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 
283 (Iowa 1971), Musselman v. Central Telephone Co., 261 Iowa 
352 , 154 N.W.2d 128 (l967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 7 2 4 , 7 31-3 2 , 2 5 4 N • W. 3 5 , 3 8 ( 1 9 3 4 ) , di s c us s ed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
[Citations omitted.] Likewise a personal injury 
includes a disease resulting from an injury ••.• The 

' I 
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result of changes in the human body incident to the 
general processes of nature do not amount ~o a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

• • • • 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.] The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the healt,, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury is causally related to the disability 
on which he now bases his claim. Bodish v. Fischer, Inc., 257 
Iowa 516, 133 N.w.2d· 867 (1965). Lindahl v. L. o. Boggs, 236 
Iowa 296, 18 N.W.2d 607 (1945). A possibility is insufficient; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The question of 
caus al connection is essentially within the domain of expert 
te stimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
24 7 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
~e rris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
ex pert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
g iven to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise giv en the expe rt 
a nd other surrounding circumstances. Bodish, 257 Iowa 516, 133 N. W. 2d 
867. See also Musselman v. Central Telephone Co., 261 I owa 352, 
154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 

I 
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r esults of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
r ecover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

The evidence reveals claimant sought treatment for back 
spasm as early as 1968. Claimant's description of his alleged 
March 2, 1983 work injury is confusing in that we are unable to 
de termine whether claimant asserts he had a specific work 
inc ident on that day or whether claimant merely states he 
experienced pain on that date which claimant related to his job 
dut ies. In any event, claimant's description of his job duties 
appears somewhat exaggerated. For reasons which will be further 
developed below, we are unable to say the duties per se produced 
an injury to claimant's back. Dr. Walker has opined that 
cla imant had an incident on March 2, 1983 when claimant was 
pul ling meat off the line and twisted his back and felt immediate 
low back pain, which incident caused pain in the sacroiliac 
join t. Dr. Walker was an examining physician only, however, and 
examined claimant lo~g after March 2, 1983. We are uncertain as 
to what Dr. Walker relied upon in reporting a March 2, 1983 
inc ident as nursing notes for March 2, 1983 do not relate an 
inc ident. The only contemporaneous note of twisting is a March 
7, 1983 admission note staing claimant twisted his back pulling 
mea t off the line. We cannot determine whether such refers to a 
spec ific work motion, routine work motions or claimant's self 
desc ription of the condition of claimant's back. Claimant's 
fai lure to testify as to specific activities of March 2, 1983 
make s the point additionally confusing. As we have no specific 
testimony concerning a work incident on March 2, 1983, nor even 

u 

a medical history precisely recording any such event, we are 
unable to find a specific incident of March 2, 1983 which 
produc ed injury to claimant's back. We, therefore, consider 
cla imant's allegation of a cumulative injury. 

Dr. Rouse, claimant's family practitioner, has stated a 
causal relation exists between the conditions related on a 
medical note and outpatient admission record of March 7, 1983 
and the condition for which the doctor treated claimant in 
September, 1983. He acknowledged he was unfamiliar with the 
work a boner performs, but for claimant's description of claimant' s 
work duties. The doctor opined claimant's work conditions, as 
the doctor understood those conditions, could be condusive to 
aggravating chronic, recurrent back strain and spasm. The 
doc tor had understood that claimant's condition had improved 
wh ile claimant was off work. Claimant reported at hearing that 
his back continued to ache while he was off work fr om April 24, 
1983 to August 1, 1983 and that he did exercises and used hot 
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soaks to relieve his condition during that period. Such is 
inconsistent with Dr. Rouse's understanding and appears inconsistent 
with the onset of claimant's severe back spasm on September 13, 
1983. On that date, a Tuesday, claimant had not worked almost 
four full days on account of a sore throat before the onset of 
hs debilitating symptoms. Claimant, himself, testified that, on 
Monday, he was "backwise" ready to return to work. On Tuesday, 
while sitting on his sofa at home, he experienced severe back 
spasm for which he was hospitalized. Claimant's worse symptoms 
were far removed from any actual work activity. One would 
generally expect an individual's most severe symptoms which are 
aggravating a condition to be present while the individual is 
working or in close chronology to work activities. Claimant's 
actual history, therefore, discounts the weight to be given Dr. Rouse's 
opinion concerning a work related aggravation of claimant's 
underlying back condition. 

Dr. Wirtz, on the other hand, has opined that claimant's 
back spasm at home on September 13, 1983 would be a substantial 
factor in claimant's symptoms and [physical] disability after 
that date. Dr. Wirtz does not relate the September 13, 1983 
spasm to claimant's work. For reasons noted above, it appears 
inconsistent to relate that spasm episode to work which claimant 
had not performed for some four days. 

Dr. Boulden initially stated claimant had myofascial pain 
which claimant's work may or may n t have produced. He later 
stated it was possible [emphasis added] claimant's job as 
described in claimant's counsel's hypothetical question could 
aggravate an underlying degenerative condition or accelerate 
degenerative disc disease. Dr. Boulden had earlier stated that 
the job viewed on video should not physically tax the back. We 
discount this statement somewhat as the video does not show the 
job claimant actually performed, but rather a job with both 
noted similarities and dissimilarities. The job recorded on the 
video does not involve a great deal of twisting of the lower 
back, however. Dr. Boulden reported that the one-fourth inch 
floor slope should not produce back problems with proper back 
use. Such appears reasonable. Mr. Schumacher testified that 
federal regulations require a one-eighth to one-fourth inch 
slope in packing plant construction. It appears highly unlikely 
such sloping would be required if the slope were a usual or 
recognized cause of back ailments in packing house employees. 
[We note in passing that we know of no other workers' compensation 
claim in which the slope of the packing house floor was implicated 
as a causative factor in claimant's back complaints. Again, if 
the slope can produce such problems and the slope is routinely 
required in packin~ plants, we find it unusual that we are 
unaware of other cases where such claim is made.] The hypothetical 
question to which Dr. Boulden responded referenced to claimant 
boning approximately 50 butts per hour, each weighing 10 to 25 
pounds. Mr. Severns reported that butts to be boned would weigh 

l 
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between 7 3/4 and 12 pounds and that an average worker would be 
expected to bone 42 butts per hour. Claimant .stated the average 
weight of butts was 7 to 15 pounds. He further testified that, 
a fter his hand surgeries, he needed co-workers' help to meet his 
boning production quotas. He stated he was running at only 
approximately 30% on his August, 1983 work return. The above 
facts undermine the hypothetical question as placed and further 
make it doubtful that claimant's work conditions produced his 
spasmatic back condition. Further, as noted earlier, claimant 

'

had episodes of back spasm over an extended time and even 
predating his Oscar Mayer employment. Thus, while we do not 
doubt that claimant has seriously disabling back complaints and 
we sympathize with the distress these undoubtedly cause him and 
his family, we cannot say on this record that those complaints 
ar ose out of and in the course of his employment. For that 
r eason, claimant's claim must fail. 

I As we have not found an injury which arose out of and in the 
co urse of claimant's employment, we need not address the remaining 

! questions that claimant's claim presents. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

Claimant's conditions in his upper extremities are the 
result of cumulative traumatic injury and are not disease 
processes. 

Claimant had a decompression of the right carpal and ulnar 
t unnels and of the ulnar nerve at the right elbow on January 18, 
1982. Claimant had decompression of the median and ulnar nerves 
of the left wrist and of the ulnar nerve at the left elbow on 
March 10, 1982. Claimant had a lateral epiconylotis surgery on 
April 25, 1983. 

I Claimant performed repetitive movement of his upper extremities 
on his job; such repetitive movement culminated in his carpal, 
cubital and ulnar conditions. 

Claimant's conditions in his upper extremities are evaluated 
under the schedule and not industrially. 

Ors. Wirtz, Walker and Grundberg are all respected, board-certified 
orthopaedic surgeons. 

Dr. 
Surgery 

Grundberg is a member of the American Society for 
of the Hand • 

• 

Dr. Grundberg was claimant's treating physician for claimant's 
extremity problems and performed claimant's right and left 
s urgical releases and his epicondylitis surgery. 

• 
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Ors. Wirtz and Walker examined claimant only and lack 
additional expertise in hand conditions. 

J01074 

Claimant is moderately restricted as to reaching out with 
one or both arms and as to grasping, holding, turning or handling 
an object with the fingers. 

Claimant sought treatment for back spasm on various occasions 
from 1968 onward. 

Claimant began work at Oscar Mayer in 1969. 

It is unclear whether claimant had a specific work incident 
on March 2, 1983 or experienced pain while performing his 
regular work duties. 

Claimant had physical therapy at Dallas County Hospital for 
a period beginning March 14, 1983 to relieve his back condition. 

Claimant was off work from April 25, 1983 to August 1, 1983 
following his epicondylitis surgery. 

Claimant's back continued to ache while he was off work. 

Claimant did exercises and used hot soaks to relieve his 
condition while he was off work. 

Claimant returned to work on August 1, 1983. 

Claimant worked on the Boston butt boning line. 

Claimant boned butts with weights of from 7 3/4 pounds to 15 
pounds. 

Workers were expected to bone 42 butts per hour. 

Co-workers assisted claimant in making his production quotas 
following his extremity surgeries. Claimant was boning approximately 
30% of quota after claimant's August 1, 1983 work return. 

The boning area floor has a one-fourth inch per foot slo?e t o 
the drain. 

Federal regulations require a one-eighth inch to one-fourth 
inch slope in meat packing facilities. 

With proper back use, a one-fourth inch floor slope should 
not produce back problems. 

Claimant last worked for Oscar Mayer on Friday, September 9, 
1983. 

' 
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Claimant was off work Monday and Tuesday, September 12 and 
13 , 1983 on account of a sore throat. 

On Monday, September 12, 1983, claimant was ready to return 
to work as regards his back. 

On Tuesday, September 13, 1983, in the afternoon while 
s itting on his sofa at home, claimant experienced severe back 
spasm for which he was subsequently hospitalized. 

Claimant's back spasm at home on September 13, 1983 was 
remote in time from his work at Oscar Mayer. 

Dr. Rouse was unfamiliar with claimant's work conditions as 
cla imant described those conditions. 

1U1075 

At hearing, claimant appeared to exaggerate the difficulties 
in his work conditions. 

The hypothetical question placed to Dr. Boulden was inconsistent 
.with claimant's actual job duties and claimant's actual job 
performance. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant is entitled to permanent partial disability resulting 
from his upper extremities conditions of 10% of the right arm 
and 10% of the left arm. 

Claimant has not established a back condition which condition 
arose out of and in the course of his employment, either by way 
of a specific work injury of March, 1983 or by way of a cumulative 
injury during August-September, 1983, 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendants pay claimant permanent partial disability benefits 
fo r twenty-five (25) weeks on account of his right arm at the 
ra te of two hundred fifty-six and 58/100 dollars ($256.58) per 
wee k with those benefits to commence August 1, 1983. 

Defendants pay claimant permanent partial disability benefits 
for twenty-five (25) weeks on account of his left arm at the 
rate of two hundred fifty-six and 58/100 dollars ($256.58) per 
week with those benefits to commence on August 1, 1983. 

Defendants pay accrued amounts in a lump sum. 

I 
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Defendants pay interest pursuant to Iowa Code section 85.30. 

Defendants pay the costs for proceedings in file numbers 
i92457 and 700671 pursuant to Division of Industrial Services 
,ule 343-4. 33. 

Claimant take nothing from proceedings in file numbers 
756245 and 756247. 

Claimant pay the costs for proceedings in file numbers 
756245 and 756247 pursuant to Division of Industrial Services 
, ule 343-4.33. 

Defendants file Claim Activity Reports as requested by this 
¼g ency pursuant to Division of Industrial Services Rule 343-3.1. 

Signed and filed this 

Copies To: 

iMr . Dennis L. Hanssen 
,A ttorney at Law 
iSuite 111, Terrace Center 
\2 700 Grand Avenue 
, Des Moines, Iowa 50312 
I 

~Mr. Harry w. Dahl 
:Attorney at Law 
I 974 73rd Street 
Suite 16 
Des Moines, Iowa 50312 

I 

I 

I , 

3Jh.. _day of _LY,-'r/--"tJ',<-r:-=·"-')_--'=-- r 1 9 8 8 • 

HELEN JEAN/W~LLESER 
DEPUTY IND~TRIAL COMMISSIONER 
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Gt NNY E. McCLELLAN, 

Claimant, 
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MIDWES'I' BISCUIT C0~1PANY, 
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D E C I S I O N 

J010 77 

• 

Claimant tound to be an odd-lot employee. She has remained 
~ne mployed since her leaving of her employment and she is unable 
t o r e turn to her past employment because of her disability. 
Despite a reasonable eftort to look for work she has failed to 
fina suitable employment. Detendants' evidence that she was 
emp l oyable in the local labor market was not convincing. 
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FILED 
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Insu r ance Carrier, 
Detendants. • • IOWA INDUSTRIAL COMM1SS!Otiffi 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Genny E. McClellan, 
:laimant, against Miawest Bi scuit Company, employer (hereinafter 
referred to as Miawest) , and Wausau Insurance Company , insurance 
:ae rier, tor workers ' compensation benefits as a result of an 
~lleged inJury on August 8 , 1985. On March 4, 1988 , a hearing 
Nas held on claimant ' s petition and the matter was considered 
tul ly submitted at the close of this hearing • 

. The parties have submitted a pr~hearing report of contested 
issues and stipulations which was approved and accepted as a 
?art of the record of this case at the time of hearing. Oral 
tes timony was rece i ved during the hearing from claimant and the 
fol lowing wi t nesses : Richard McClel l an; Jeannette Mullahy; and , 
2lark Wil l iams. The exhib i ts received into the evidence at the 
.hea ring a r e lis t ed in the prehearing report. According to the 
·prehearing report , the parties have stipulated to the following 
·ma tters: 

1. On August 8 , 1985 , c l a i mant received an injury arising 
out of ana i n the course of her employment with Midwest; 

2. Cl a ima nt ' s 
an aware of week l y 
Pe r week; 

rate of weekly compensation in the event of 
benef its from this proceeding shall be $127.83 

. 3. Claiman t is not seeking additional temporary total 
a isability o r healing period benefits in this proceeding; 
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4. If the injury is found to have caused permanent disability, 
the type of disability is an industrial disabili~y to the body 
as a wnole; ana, 

s. If permanent partial oisability benefits are awarded 
herei n, they shall begin as of February 28, 1985. 

ISSUES 

The parties submitted tne following issues for determination 
1n this proceeding: 

r·. Whether there is a causal relationship between the 
work injury and the claimed disability; and, 

II. The extent of claimant's entitlement to weekly benefits 
for permanent disability. 

SUMMARY OF THE EVIDENCE 

The following is a summary of evidence presented in this 
case . For the sake ot brevity, only the evidence most pertinent 
to this oecision is discussed. Whether or not specifically 
referred to in this summary, all of the evidence received at the 
hearing was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
~he eviaence offered may show are inevitable. Such conclusions, 
1t any, in the following summary should be considered as preliminary 
findi ngs of fact. 

Claimant was born February 24, 1929 and is presently 59 
~ears of age. Claimant weighs 185 pounds and is five foot two 
inches tall. Claimant has worked outside the home during much 
ot_the marriage. She held positions as a production worker, 
waitress, ana clerk. Each of these jobs required standing, 
lifting, and bending and paid a minimum wage or slightly higher. 

Claimant testified that she received no special job skills 
0 ~ training on any one of these jobs. Her formal education is 
limited to high school. She has no college, vocational training, 
or post high school academic training. Recent vocational 
testing done by G. Brian Paprocki, a vocational expert retained 
by claimant, indicated substantial deficiency in claimant's math 
Skills . 

Claimant said that she was first employed at Midwest Biscuit 
Of Burlington, Iowa in 1979. She worked on the production line 
:~king a~d ~ackaging ~~okies and cr~ckers ~nti~ late 1980 when 

e movea with her family to Coloraao. While 1n Colorado 
~laiman~ ~aid that she worked at~ production job. In March, 
~~l, claimant moved back to Burlington and resumed work at 

M~owest Biscuit in April. Her employment continued at Midwest 
Biscuit through August 8, 1985, the date of her injury. I 

I 
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On August 8, 1985, near the end of her regular eight hour 
sh ift, claimant testified that she was bending over to pick up a 
can of crackers. The can was located close to the floor and 
we ighed between 10 and 20 pounas. She explained that as she 
lif ted the can, she felt pain in her low back or she felt 
something give way. She saio that she looked for the foreman to 
report the injury but could not locate him. Claimant stated 
tna t she dia not pursue him at the time because she did not 
th ink then that the injury was 1 ikely to be serious. Claimant 
tes tified tnat when she awoke the following day, she was in 
terrible pain and could not get out of bed. 

Claimant then reported her injury to her employer and was 
referred to Gordon Baus ti an , .M • D • . She saw D r • Baus ti an the 
fir st Monday following her injury. Or. Baustian later referred 
claimant to Koert Smith, M.D., an orthopedic surgeon. Dr. Smith 
has been claimant's primary treating p~ysician since that time. 

Dr. Baustian saw claimant on August 12, 1985. He concluded 
she suftered "acute back syndrome" due to the injury on August 
8, 1985. Dr. Baustian prescribed Indocin, an anti-inflammatory 
drug , and Tylenol for pain. He also referred claimant to 
physical therapy at Burlington Medical Center. The physical 
ther apy was discontinued because the therapist feared that he 
was 1naking the back problem worse. 

Dr. Baustian's examination on August 12 1985, s howed straight 
leg raising to 30 degrees on the right, 45 deg~ees on the left. 
There was some decreased pin prick and vibratory sensation of 
the right lower extremity. There was noted tenderness in the 
low lumbosacral Junction and along the S-1 joint on the right • 

. Further examination on August 26, 1985, by Dr. Baustian 
1ndicateo that claimant complained of being worse physically. 
Dr . Baustian switched her medications and kept her off work 
until September 19, 1985. 

Then, on September 4, 1985, Dr. Baustian reported that 
Claimant was somewhat better and that the medication switch 
he lped but her back symptoms remained unchanged. Claimant was 
unable to straight leg raise more than 45 degrees bilaterally. 

-

On September 12, 1985, claimant saw the 
She wanted to return to work. Although the 
reservations, he released claimant to work. 
re turned to work on September 16, 1985. 

·, 

doctor and insisted 
doctor h a s some 

Claimant then 

, 

Upon her return to work, claimant said that she could not 
hanale the work and worked only a short time before her back 
Pain forced her to seek medical help again. She left work the 

J01U~0 
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morning of the 17th due to increasing pain in her low back and 
tnto the right S-1 joint area. Claimant was then referred to Dr. 
Koer t Smith, an orthopedic surgeon. 

Dr. Koert Smith examined claimant on September 19, 1985. He 
tou nct limited range of motion in the lumbar spine. He found 
tenderness at L-5 and S-1 ana marked tenderness over the right 
sac roiliac Joint and proximal gluteal area. Dr. Smith gave 
claimant an injection of Marcaine and Celestone and ordered h e r 
to r emain oft work. 

Dr. Smith saw claimant again on September 25, 1985. At that 
time she reported continued pain in the back but not in the leg. 
She indicated she had been attempting to take short walks each 
day . Straight leg raising at 80 degrees on the right sid~ 
causea pain behind the knee. The doctor observed a slight 
sensory deficit on the right side. Claimant was again advised 
to stay off work. 

On October 7, 1985, Dr. Smith examined claimant and found 
cons iderable tenderness over the S-1 joint on the right side. 
Clai mant reported continuing to take Tylenol No. 3 (pain medication) 
on an intermittent basis. Dr. Smith ordered Motrin as an 
anti-intlammatory. 

Claimant was seen again on October 23, 1985, for pain in the 
right S-1 joint reaching 6own into the right leg. There was 
pain on the right side and straight leg raising at 90 degrees 
revealed tenderness on the right S-1 joint area. Dr. Smith 
elec ted to reinject the S-1 joint with 4cc of Marcaine and 2cc 
of Celestone. This was the second such injection. 

Claimant was seen again on November 7, 1985 and reported 
slow in~rovement. She indicated she was having continued 
t roub le with any type of heavy housework and was unable to 
vacu um. She stated that even bed making tended to bother her 
back . She expressed difficulty with sitting. Physical examination 
~evea lea tenderness in the right S-1 joint area. The doctor 
~ns isted she remain off work at that time. 

On November 14, 1985, clain1ant called Dr. Smith and request e d 
a return to work slip. The doctor authorized the same. Claimant 
re turned to work on November 18, 1985 and worked until November 
25 , 1985. On November 25, claimant stated that she was only 
able to work an hour or so when she noted a significant recurrenc e 
of pain in her right leg. This pain had been progr e ssing over 
the week and she was working to the point that she simply could 
no t tolerate the pain and stopped working. Dr. Smith r eported 
on December 5, 1985, ~pon examination, that claimant continue d 
to have pain in the back, radiating down the leg. Intermittently, 
he reported that she had sharp pain in the right S-1 joint are a 
~swell as down into the hip. Claimant also r epo rted numbnes s 
J.n t he lateral a spect of the leg . ' f 
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Upon physical examination on December 5, 1985, Dr. Smith 
tound absent ankle jerks. The doctor noted claimant showed more 
signs of S-1 and nerve root compression on the right side. At 
that time, Dr. Smith was considering epidural steroid injection 
at the L5/S-l level based on absent ankle jerks. 

Claimant was seen again December 12, 1965, and ankle jerks 
were again absent. Straight leg raising at about 50 to 60 
aeg rees caused pain in the back. She informea the doctor she 
was only able to do very light housework without pain. 

On December 23, 1985, claimant called the doctor to arrange 
the epidural steroid injection. The injection was completed on 
December 24, 1985, at Burlington Medical Center. 

Dr. Smith next saw claimant on January 3, 1986, approximately 
10 ctays after the steroid injection. Claimant informed the 
docto r that her leg pain was better for four or five hours after 
the inJection but soon thereafter the symptoms returned and she 
fel t her back was worse after the inj~ction. She indicated 
diff iculty with sleeping and stated she had given up playing 
bingo since she was not able to sit. She told the doctor she 
and her husband had moved because she could not go up and down 
sta irs. She expressed concern that her condition prevented her 
from going to work. At this time, the doctor diagnosed her as 
suf fering from neurogenic low back pain disc injury with periodic 
acute episodes with persistent body lists and sciatic pain. 

In early February claimant had an acute episode of back pain 
brought on when she bent over to pick up an object and had 
sudd en severe pain in her back. She stayed in bed over the 
weekena and called the doctor the following day. When she saw 
the doctor on February 14, 1986, she indicated she was beginning 
to slowly get better and was continuing to take her Motrin. She 
told the doctor she was treating her acute episodes with moist 
neat . She continued to complain of pain in her back, right leg, 
and calf. Physical examination on February 14, 1986, revealed 
range of motion limitations. The doctor advised claimant to 
continue with her treatment of staying down as much as possible, 
applying moist heat and continuing with Motrin and Tylenol No. 3. 

Claimant returned for further follow up of her back and 
r ight leg pain on February 28, 1986. She stated she was feeling 
better and had been up a little more. She continued to complain 
ot rather constant pain, sharp pain if she twisted wrong. She 
continued on Motrin and Tylenol. Physical examination revealed 
range ot motion limitation. The doctor encouraged her to 
continue with Motrin and to continue to try to slowly be up as 
much as she could tolerate. I 

! 
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When claimant next returned to the doctor on March 20, 1986, 
she aavised that she had experienced an increase in pain. She 
sta ted that she was able to stand only about ten -minutes at a 
time aoing activities such as washing dishes. She described the 
pain as being in her back and in the lateral aspect of the right 
calf . She denied any numbness. 

Physical examination again revealed absent ankle jerks. 
~nge ot motion was limited. A second epidural steroid injection 
was discussed with claimant but was not prescribed by the doctor 
at t hat time. 

J010~3 

On April 8, 1986, claimant had another acute episode. She 
was r eaching across the table to pick up something and noted the 
~uaaen onset of pain in her mid back, a little bit to the right 
s1ae . She stayed down at home, applied moist heat, took Motr in 
and Ty lenol and on April 22, 1986, when she saw the doctor and 
reportea this to him, she was just getting over that episode. Physical 
examination revealed once again absent ankle jerks. The doctor 
notea a subjective sensory deficit on the right calf. The 
docto r advised her to continue trying to slowly be up more, 
cont inue Motr in and Tylenol and return in six weeks. 

Claimant returned again on June 3, 1986 and indicated she 
was about the same. She complained of increasing pain in her 
back due to the car ride made to Muscatine to see Dr. Kessler, 
the consulting physician for the workers' compensation insurance 
carrie r. Ankle jerks were again absent. The doctor also noted 
senso ry deficit on the right side. 

On July 14, 1986, claimant again returned to the doctor. 
She complained of a worsening of her condition. She complained 
of_pa in continuously in her low back with acute intermittent 
episoaes. She complained of an acute episode on June 25th and 
~~othe r on July 1st and explained those to the doctor. She also 
~iscussea with the doctor her restrictions at home including 
inability to do anything other than light housework, inability 
to vacuum, inability to do the laundry, inability t o make the 
bed , inability to do grocery shopping, and inability to walk 
m~ re than a block at a time. On July 14, 1986, the doctor f ound 
limi tea range of motion and also absent ankle jerks. At that 
time, the doctor opined that she suffered from right S-1 radiculopathy . 
ke stated claimant could not tolerate working eight hours a day 
even with minimal lifting. Be felt that she simply could not 
toler a te standing on her feet that long. 

~ 
Dr. Smith also on July 14, ~ estimated claima nt's 

tunctional capacities over an eight hour period would permit her 
to s it for intervals as long as two hours as well as sta nd for 
~wo hours or walk for two hours at a time with some rest in 
etween. She woula be able to lift ten pounds occasionally, 

car r y ten pounds occasionally , a s well as squa t a nd c l i mb 

I 

I 



occasionally and she could frequently reach above shoulder level 
ano would have no trouble in simple grasping, pushing, pulling 
or performing fine manipulations. She could als-o use her feet 
tor repetitive movements as in operating foot controls with only 
mi la restrictions in the operation of automotive equipment or 
be ing around moving machinery. 

In Dr. Smith's letter of August 25, 1986, he stated: 

... As indicated in the letter, I did last evaluate 
Mrs. McClellan on July 14, 1986. At that time, 
although she had intermittent good and bad days 
with intermittent acute episodes, her condition 
overall has remained stable since January of 1986. 
At that time, I indicated that I felt she had a 5% 
whole man impairment and I feel that rating continues 
to apply today. As indicated in your letter, she 
did have a CT scan that was normal, but continues 
to have some symptoms suggestive of a herniated 
disc. Occasionally a myelogram can detect a 
herniated disc that is not apparent on a CT scan, 
but because of her intermittent and at this time 
tolerable symptoms, no further studies are planned • 

... At this point with the degree of her symptoms 
ana her age, it is her choice to not work as 
opposed to proceed with additional testing and 
potential surgery and I certainly can not [sic] 
disagree with that decision. 

The doctor then concluded that settlement of the case at 
this time would be the most appropriate course for all parties. 

With respect to the duration of claimant's condition, Dr. Smith 
stated in his report of March 10, 1986: 

-

••. I would hope that gradually in the future, that 
her condition would improve and that she ultimately 
woula be able to certainly return to four hours a 
day and hopefully back to her regular job ...• 

He also indicated that the x-rays indicated minimal evidence 
of aegenerative disease and degenerative arthritis. 

The doctor also indicated in his deposition that claimant's 
Obesity causes weakness and loss of tone of the muscles of her 
back and that extra weight is transmitted through the spine and 
ce rtainly into the low back and puts additional stress or strain 
on the low back area. ~ He also conceded that people that are 
Obese are likely to have complaints similar to claimant's, even 
though sometin1es seen in people who are not obese, and even in 
the absence of trauma. 

' I 

i 
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The aoctor further concluaed in the deposition: 

A. In July of '86, she did report, between 
the time I evaluated her in June of '86 and July of 
'86, two episodes where she had had acute episodes. 
During those episodes, she indicated she wasn't 
doing anything particularly heavy; simply twisted 
wrong and haa the onset of sudden, severe pain. 

Claimant testified that she has not returned to Dr. Smith 
since July of 1986. Claimant states that her back condition is 
11 abo ut the same'' since the date of inJury and that she has pain 
al l of the time but it beconies severe during periodic episodes 
~nd a list of these episodes was submitted into evidence. 
Despite these problems, she explained that she has not returned 
to Dr. Smith because she is doing simply what Dr. Smith tells 
he r to ao when pain episodes occur. On cross-examination 
claimant admitted that she became upset with Dr. Smith due to 
his assessment that she is obese. 

Claimant denies any prior back problems and only admits to 
occasional backaches before the work injury in this case. 

In May, 1986, claimant was evaluated by Patrick 
another orthopedic surgeon retained by defendants. 
report of June 26, 1986, Dr. Kessler stated: 

Kessler, M.D., 
In his 

I feel Ms. McClellan is suffering from a chronic, 
fairly severe low back strain with some chronic 
degenerative changes, but no evidence of significant 
radiculopathy or disc disease. She was somewhat 
difficult to evaluate because of her gross inconsistencies, 
somewhat in her history but primary in her exam. 

He further concluded that he felt she would be able to 
Pertorm the occupation in which she had been engaged and had 
reached maximum improvement with no more than a 5 percent 
Permanent partial impairment from the chronic pain and decreased 
motion. 

In Dr. Kessler's return to work evaluation, there was no 
restrictions with respect to either sitting or standing for a 
Period of six to eight hours, except for alternating the two 
Positions occasionally. There were no restrictions with respect 
to repetitive movement and the only weight restriction was over 
20 pounds. 

Claimant testified that she has not been employed since her 
last aay at Miawest Blscuit. She states that she wants to wo rk 
ana does not want to "sit around." However, she does not 
~elieve that she can perform any meaningful job and Dr. Smith 
d9tees with this attitude. Claimant states that she i s r e gi s tered 

• 

• 
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wi t:h Job Service ot Iowa and periodically checks want ads. She 
has appliea for a job at Walgreen's. None of her efforts to 
aa te have proven success£ ul. 

Eviaence was submitted from two vocational rehabilitation 
consultants. Claimant retained G. Brian Paprocki. From a 
te lephone interview and educational testing Paprocki opines that 
claimant is not employable. His assessment of claimant's 
industrial disability was excluded at hearing as not within his 
expertise as a vocational consultant. Paprocki points to 
claimant's age, lack of educational skills, especially in math 
ana claimant's extensive aisability as unsurmountable barriers 
to employment. He notes that Dr. Smith has indicated that 
cla imant can only work less than four hours per day and then in 
only certain physical positions. He also felt that period 
absences trom work during claimant's frequent flare-ups of back 
pr oblems also restricts her employability. 

Clark Williams was retained by defendants. Williams stated 
at hearing that suitable employment is available in the area of 
claimant's resiaence with restrictions imposed by physicians. 
He then lists various jobs in the Dictionary of Occupational 
Titles contained in Job Services' job listing in the Burlington 
area. He also described various ads in the local newspapers for 
certain types of jobs he felt claimant could perform. In 
ar riving at this list, Williams states that he formulated a work 
capabilities analysis from the restrictive views of Dr . Smith 
and the more liberal views of Dr. Kessler. Williams did not 
contact any potential employer to determine claimant's physical 
abi lity to perform any of the positions nor did he refer any job 
leads to claimant. williams states that placement was not his 
Job . He perceived his job as only providing assistance to 
Per s ons seeking employment. · 

Claimant's appearance and demeanor at the hearing and that 
of her husband indicated that they were testifying in a candid 
and truthful manner. 

APPLICABLE LAW AND ANALYSIS 

J01U~6 

I. The claimant has the burden of proving by a preponderance 
~~ tne eviaence that the work injury is a cause of the claime d 
a1sability. A disability may be either temporary or permanent. 
In the case of a claim for temporary aisability, the claimant 

D 

must establish that the work injury was a cause of absence from 
~ 0 ~k and lost earnings during a period of recovery from the 
~n Jury. Generally, a claim of permanent disability invokes an 
1n1tial determination of whether the work injury was a cause of 
~er~anent physical impairment or permanent limitation in work 
activity. however, in some instances, such as a job transfer 
caused by a work injury, permanent disability benefits can be 
awaraea without a showing of a causal c onnection to a physical 

l 
I • 
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change of conai tion. 
348 , 3 5 4 ( I ow a 19 8 0 ) ; 
:81 (Iowa 19 8 0 ) • 

Blacksmith v. All-American, Inc., 290 N.W.2d 
Mcspadden v. Big Ben Coal Co., 288 N.W.2d 

,v1..087 

The question of causal connection is essentially within the 
aomain of expert medical opinion. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). The opinion of 
experts need not be couched in definite, positive or unequivocal 
language and the expert opinion may be accepted or rejected, in 
who le or in part, by the trier of fact. Sondag v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974). The weight to be given to such an 
opinion is tor the finaer of fact, and that may be affected by 
the completeness of the premise given the expert and other 
sur rounding circumstances. Boaish v. Fischer, Inc., 257 Iowa 
516 , 13 3 N • W • 2 d 8 6 7 ( 19 6 5 } • 

Furthermore, if the available expert testimony is insufficient 
a1one to support a finding of causal connection, such testimony \ 

may be coupled with nonexpert testimony to show causation and be 
suff icient to sustain an award. Giere v. Aase Haugen Homes, Inc., 
259 Iowa 1065, 146 N.W.2d 911, 915 (1966). Such evidence does 
not , however, compel an award as a matter of law. Anderson v. 
Osca r Mayer & Co., 217 N.W.2d 531, 536 (Iowa 1974}. To establish 
compensability, the injury need only be a significant factor, 
~ot be the only factor causing the claimed disability. Blacksmith, 
l90 N.w.2d 348, 354. In the case of a preexisting condition, an 
~~loyee is not entitled to recover for the results of a preexisting 
lnJu ry or disease but can recover for an aggravation thereof 
wni.ch resulted in the disability found to exist. Olson v. Goodyear 
Serv ice Stores, 255 Iowa 1112, 125 N .W. 2d 251 ( 1963). 

In the case sub judice, the evidence established that 
claimant has suffered a permanent impairment as a result of the 
work injury. Claimant's testimony that she had no chronic back 
~roble ms before August 8, 1985, is uncontroverted and claimant 
lS_found to be creaible. Both orthopedic surgeons rendering 
opinions in this case indicate that claimant has at least a five 
Pe~ce nt permanent partial impairment to the body as a whole. Dr. 
~~1 th 1 s causal connection views are uncontroverted as Dr. Kessler 

1~ not specifically render a causal connection opinion. To the 
exte nt that Dr. Kessler's views are not favorable to claimant 
t~e v iews of Dr. Smith, the primary treating physician, are 
91ye~ greater weight in this proceeding due to his more extensive 
C!in1cal involvement in claimant's case. Claimant's obesity 
Probably aggravated her back problems, but an employer takes an 
;mp~oyee as he is with his or her personal attributes and 
rai lties. 

II. 
~Viaence 
to Which 
the work 

Claimant must establish by a preponderance of the 
the extent of weekly benefits for permanent disability 
claimant is entitled. As the claimant has shown that 
inJury was a cause of a permanent physical impairment 

l 
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or limitation upon activity involving the body as a whole, the 
deg ree of permanent disability must be measured pursuant to Iowa 
Coae section 85.34(2) {u). However, unlike scheduled mernber 
aisabilities, the degree of disability under this provision is 
not measurea solely by the extent of a functional impairment or 
loss of use of a body member. A disability to the body as a 
whole or an "industrial disability" is a loss of earning capacity 
resulting from the work injury. Diederich v. Tri-City Railway Co., 
219 Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment 
or restriction on work activity may or may not result in such a 
loss of earning capacity. The extent to which a work injury and 
a resulting medical condition has resulted in an industrial 
aisability is determined from examination of several factors. 
These tactors include the employee's medical condition prior to 
the injury, immediately after the injury and presently; the 
situs of the injury, its severity and the length of healing 
period; the work experience of the employee prior to the injury, 
afte r the injury and potential for rehabilitation; the employee's 
qual ifications intellectually, emotionally and physically; 
earn ings prior and subsequent to the injury; age; education; 
motivation; functional impairment as a result of the injury; and 
inability because of the inJury to engage in employment for 
which the employee is fitted. Loss of earnings caused by a job 
trans ter for reasons related to the injury is also relevant. 
Olson, 255 Iowa 1112, 1121, 125 N .w. 2d 251, 257 ( 1963). See 
Pete rson v. Truck Haven Cafe, Inc., (Appeal Decision, February 
28, 19 8 5) • 

Claimant's medical condition before the work injury was 
excel lent and she had no functional impairments or ascertainable 
disabilities. Claimant's testimony and her extensive work 
histo ry indicate that claimant was fully able to perform physical 
tasks involving such things as repetitive lifting, bending, 
twist ing and stooping, and prolonged standing and sitting. 

Claimant's treating physician, Dr. Smith, has given claimant 
~ permanent impairment rating to the body as a whole. More 
importantly, however, in an industrial disability case is an 
a~sessment of claimant's physical capabilities. Again, Dr. Smith's 
views are found to be the most credible due to the longer 
Clin ical involvement in claimant's case and his views are most 
cons istent with claimant's credible testimony. Dr. Kessler has 
0nly seen claimant once for a brief period of time. According 
to Dr. Smith, claimant cannot work eight hours a day and is able 
~o only work, assuming an optomistic prognosis, four hours a day 
lt there is no heavy lifting, repetitive lifting, bending, 
twis ting and stooping; or, prolonged sitting or standing. 

Claimant's medical condition and the physician imposed work 
restrictions prevents claimant from returning to her former work 
or any other work which requires claimant to violate those 
restrictions. Claimant's severe work restrictions appear to 

• 
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proh ibit most types of work claimant has performed in the past 
and to any other work for which claimant is best suited given 
her age, education and work history. Claimant remains unemployed 
despi te a reasonable effort to seek alternative employment with 
Job Service ot Iowa. According to the Supreme Court, such a 
factual setting gives rise to an application of the so-called 
"oaa-lot" doctrine. This doctrine is a procedure device designed 
to s hift the burden of going forward with respect to employability 
to the employer when claimant demonstrates a reasonable but 
unsuccessful effort to look for work. Klein v. Furnas Elec. Co., 
384 N.W.2d 370, 375 (Iowa 1986). A worker becomes an "oad-lot" 
employee when an injury makes a worker incapable of obtaining 
employment in any well known branch of the labor market. 
Guyton v. Irving Jensen Co., 373 N.W.2d 101, 105 (Iowa 1985). 

, An oda-lot worker can only perform services that are so limited 
i n quality, dependability or quantity that a reasonably stable 
market for them does not exist. Id. In Guyton, the Supreme 
Cou rt held that under the odd-lot doctrine, there is no presumption 
that merely because the worker is physically able to do certain 
work , such work is available. where a worker makes a prima 
facie case of total disability by producing substantial evidence 
that the worker is not employable in the competitive labor 
marke t, the burden to produce evidence shifts to the employer. 
It the employer tails to produce such evidence and if the trier 
ot fact finds that the worker does fall into the odd-lot category, 
the worker is entitled to a finding of total disability. Id. at 
10 6. 

In the case sub Judice, claimant made a reasonable effort to 
fi nd suitable work and produced expert evidence of her lack of 
employability in the competitive labor market. However, defendants 
a1a go forward with the evidence with the testimony of Clark 
Wi lliams who opines that claimant does not fall into the odd-lot 
category. However, a review of all the factors of industrial 
disability clearly place claimant into the odd-lot category 
desp ite defendants' evidence. 

Regardless of the evidence dealing with the reasons surrounding 
claimant's leaving Midwest's employment, such evidence is not 
particularly important because it is clear that, given Dr. Smith's 
views, claimant is not working at Midwest today because of her 
aisability. Defendants attempted to escape odd-lot liability 
with the views of Dr. Kessler and Clark Williams, but such 
evidence was not convincing. Dr. Kessler again did not spend 
enough time with claimant to be convincing with reference to his 

1 
Views on the authenticity of claimant's objective complaints. 
The testimony of Williams is likewise shallow. First, his views 
mu st be reJected because they are based upon a physical capabilities 
assessment which he, not any particular physician, developed 
f rom a reading ot both the reports of Dr. Smith and Dr. Kessle r. 
Th is deputy feels that the views of Dr. Smith and Dr. Kessler 
a re extremely divergent and do not lend themselves to any sort 
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of blending. Second, the listing of available jobs is not 
convincing. There was no attempt to actually determine for the 
Jobs listed if claimant is physically or mentally suitable for 

·such Jobs and whether such Jobs would be regularly available to 
claimant. There was actually no contact by Williams with any of 
the potential employers. williams appears to have a rather 
r estricted view of his role in a workers' compensation proceeding 
ana distinguishes between placing claimant into a job and 
assisting claimant in finding a job. 

The claim by Williams that claimant was uncooperative in 
failing to fill out exhibit 10 consisting of over 30 pages of 
~uestions is equally not convincing. Any person, including the 
Jnoersigned, would have difficulty in completing the form and 
no re importantly unaerstanding the nature of some of the questions 

;imposed. Many of these questions are personal and could be 
?erceived as harassment rather than an attempt at vocational 
rehabilitation. The undersigned believes that seeking such 
intormation was not harassment, but this does not change the 
fact that it could be perceived as such. Given claimant's lack 
Jt eaucational abilities which Williams himself found, it is 
1nderstandable that she may have misconceived his purpose and 
r efused to cooperate. 

The undersigned was likewise not impressed with the report 
Jt Paprocki whose only testing involved math skills and who 
9r rived at his conclusions after a telephone interview. It 
~oula appear that both Williams and Paprocki where hired for the 
?Urpose of litigation rather than for any true vocational 
rehabilitation. Consequently, their views are considered 
-'lCCordingly. 

Regardless of the role of the vocational counselors in this 
~ase, the fact remains that claimant remains unemployed today 
2 nd nothing defendants have done has changed this fact. 

Claimant is 59 years of age and nearing the end of her 
_-1orking career. However, in Diederich v. Tri-City Railway Co., 
~19 Iowa 587, 258 N.W. 899 (1935), which also involved a 59 year 
?ld person, the court held that advanced age did not prohibit a 
: inaing of permanent total disability. In this case, claimant 
1ad no plans of retirement before the work injury. Working life 
!oes not end at age 59 or 60 years of age. It must be recognized 
: hat older persons are in the work force who are beyond the age 
) f 59 years of age. Older persons regularly become employed 
~ven after retirement from their lifelong career jobs. 

Claimant has shown motivation to remain employed and has 
t ttempted on more than one occasion to return to her job at 
1iawest but was unable to do so because of her disability. • 

• 
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Although claimant has a high school education, she exhibited 
be low average scholastic aptitudes tram testing by vocational 
couselors. Most of the vocational rehabilitation consultants 
ag ree in this case that claimant is not a good pfospect for 
vocational retraining due to her age and disability. 

Afcer examination ot all the factors, it is found as a 
matter of fact that claimant falls into the ''odd-lot'' category 
a nd is 100 percent permanently and totally disabled in that 
t here is no suitable or stable work available for claimant in 
the geographical area of her residence. Base6 upon such a 
iinding, claimant is entitled as a matter of law to permanent 
total disability benefits under Iowa Code section 85.34(3) 
du ring the period of her disability which, in all likelihood, 
wil l be the rest of her life. 

In light of the finding of permanent total disability, the 
question of credit for benefits pai6 is moot. 

FINDINGS OF FACT 

1. Claimant ana her husband were credible witnesses. 

2. The work injury of August 8, 1985, was a cause of a five 
percent permanent partial impairment to the body as a whole and 
of permanent restrictions upon claimant's physical activity 
consisting of standing, sitting and walking but only with 
pe riods of rest and not over two hours at any one point in time. 
~lso, claimant can do no lifting or carrying above 10 pounds. 
Claimant can only occasionally bend or crawl an6 at no time can 
s he squat. She cannot work in areas of unprotected heights; 
wo rk in marked temperature changes; work around machinery; or 
drive an automobile on a prolonged basis. In the future, 
c laimant may be able to work up to four hours per day if she 
improves as anticipated. 

J01091 

3. The work injury of August 8, 1985, was a cause of a 100 
Pe rcent loss of earning capacity. Claimant is 59 years of age 
but had no retirement plans before her work injury. Claimant 

''.has not returned to work and has mace a reasonable but unsuccessful 
effort to find suitable work within the geographical area of her 

.residence. Due to her lack of education and her disability, 
c laimant is only able to perform services which are so limited 

1.in quality, dependability, or quantity that a reasonable stable 
market for them does not exist. Claimant is not employable at 

,any competitive labor market within the geographical area of her 
r esidence. Claimant is a high school graduate but due to her 
a ge ana disability, vocational retraining is not a feasible 
a lternative. 

CONCLUSIONS OF LAW • 

Claimant has established by a preponderance of the evidence 
~ntitlement to permanent total disability benef i ts. 

' 

I 

I 
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JlJlO~Z 

ORDER 

1. Defenaants shall pay to claimant permanent total disability 
benefits for an indefinite period of time in the future during 
the perioa of her ctisability at the rate of one hundred twenty-seven 
and 83/ 100 dollars ($127.83) per week from August 8, 1985. 

2. Defenaants shall pay accrued weekly benefits in a lump 
sum and shall receive a credit against this award for all weekly 
benefits previously paid. 

3 . Defendants shall pay interest on weekly benefits awarded 
herei n as set forth in Iowa Code section 85.30. 

4. Defendants shall pay the costs of this action pursuant 
to Div ision of Inaustrial Services Rule 343-4.33. 

5 . Defendants shall file activity reports on the payment of 
this aware as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3.1. 

Signed and filed this zj, day of May, 1988. 

Cop i es To: 

Mr . Michael J. Schilling 
Attorney at Law 

·20 5 Witte Bldg. 
Box 1111 
Bu rlington, Iowa 52601 

~,r . E. J. Kelly 
At torney at Law 
270 0 Grano Ave. 
Te rrace Center, STE 111 
De s Moines, Iowa 50312 

~ {/J uJ~ I 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 

• 

I 

I 
. 
I 
' 

I 



I 
' I. 

J010~3 

2209; 3201 
Filed March 22, 1988 
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MARTHA MCCOY, 

Claimant, 

vs. 

DONALDSON COMPANY, INC., 

Employer, 

and 

TRAVELERS INSURANCE COMPANY, 

Insurance Carrier, 

and 

SECOND INJURY FUND, 

Defendants. 
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FILE NOS. 805200 & 752670 

A R B I T R A T I O N 

DECISION 

It was held that claimant suffered two cumulative traumas to 
the right and left extremities at different times as a result of 
carpal tunnel syndromes. The Second Injury Fund was then held 
liable for a difference between the combined effect of the two 
disabilities in the form of a 60 percent industrial disability 
and the small amount of permanent disability benefits to be paid 
by claimant's employer for the scheduled member injuries involved. 
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IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 
This is a proceeding in arbitration brought by Martha McCoy, 

cla imant, against Donaldson Company, Inc., employer (hereinafter 
referred to as Donaldson), Travelers Insurance Company, the 
insurance carrier for Donaldson, and the Second Injury Fund for 
workers compensation benefits as a result of alleged injuries on 
September 1, 1982 and June 25, 1984. On January 4, 1988, a 
hearing was held on claimant's petition and the matter was 
considered fully submitted at the close of this hearing. 

• 
The parties have submitted a prehearing report of contested 

issues and stipulations which was approved and accepted as a 
part of the record of this case at the time of hearing. Oral 
testimony was received during the hearing from claimant and 
Wayne Funk. The exhibits received into the evidence at the 
hearing are listed in the prehearing report. According to the 
Prehearing report, the parties have stipulated to the following 
matters: 

1. With 
1, 1982 and 
which arose 
Donaldson. 

reference to 
again on June 
out of and in 

• 

defendant Donaldson only, on September 
25, 1984, claimant received an injury 
the course of her employment with 

J010~4 
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2. With reference to defendant Donaldson only, claimant's 
rate of weekly compensation in the event of an award of weekly 
bene fits from this proceeding shall be $236.68 for the June, 
1984, injury and $224.21 for the September, 1982, injury. 

3. Claimant is not seeking additional temporary total 
disab ility or healing period benefits in this proceeding. 

Taken under advisement at the hearing was an objection by 
defendant Second Injury Fund to a portion of the deposition 
testimony of Thomas B. Summers, M.D., Exhibit I, and specifically 
Dr. Summers' answer to the question "Can you give us some 
examples of jobs which would not be suitable for her based upon 
complaints of either or both hands?" Defendant Second Injury 
Fund argues that this is an improper question of a medical 
doctor as it calls for a question beyond his expertise and that 

, the doctor was not shown to be a qualified rehabilitation 
specialist. This objection is overruled as the objection goes 
to the weight that the undersigned should give to Dr. Summers' 
opin ions rather than to its admissibility in an administrative 
proceeding. In any event, the answers are not particularly 
probat ive as it identifies jobs involving "vibrating tools" in 
the course of industries which the doctor was familiar with. 
The doctor did not identify what types of industry he was 
famil iar with. 

, 

Also, taken under advisement was an objection from the 
defendant Second Injury Fund to any application of a cumulative 
trauma theory to this case as first applied by the Iowa Supreme 
Court in the case entitled McKeever Custom Cabinets v. Smith, 
379 N.W.2d 368 (Iowa 1985). Defendant Second Injury Fund argues 
that claimant has not plead such a theory before the hearing and 
no other injury dates were plead in this case. This objection 
is likewise overruled. First, legal theories need not be plead 
befo re they can be applied by a tribunal _to the facts of a 
contested case. Second, the operative facts relied upon by 
claimant in this case and specifically the factual setting of a 
grad ual onset or worsening of carpal tunnel syndromes over time 
were well known to all parties to this case long before the 
hear ing. In fact, the McKeever case itself arose from a carpal 
tunnel type of work injury. Third, any requirement that a 
claimant is limited at hearing to only the injury dates pled in 
an overuse syndrome type of case would be unusually harsh and 
contrary to the humanitarian principles of the Iowa Workers' 
Compensation Acts. Cumulative trauma theory is extremely 
complicated and difficult to apply even by specialists in the 
workers' compensation law. The guideance of McKeever is not 
definitive for all factual settings and a tribunal may choose 
from several differing dates over a long period of time and 
d~ffering injury dat~s may result depending upon the types of 
disability requested by the claimant. Given claimant's long 
history of medical treatment for overuse syndrome, the multiple 
reports of injury involved in this case and the depositions from 

---

, 
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physicians taken in this case describing a long process of 
gradual injury, defendant Second Injury Fund was not mislead nor 
did it lack reasonable notice that claimant had _cumulative or 
grad ual injury claim. Defendants, as well as claimant, are 
pr esumed to know the law before they arrive at a hearing. 

ISSUES 

The parties submitted the following issues for determination 
at the hearing: 

I. Whether claimant received an injury arising out of and 
in t he course of employment; 

II. Whether there is a causal relationship between the 
work injury and the claimed disabilities; 

III. 
claimant 

The extent of weekly disability benefits to which 
is entitled; and, 

IV. The weekly rate of compensation to which claimant is 
ent i t led. 

SUMMARY OF THE EVIDENCE 

The following is a summary of evidence presented in this 
case . For the sake of brevity, only the evidence most pertinent 
to this decision is discussed. Whether or not specifically 
re f er red to in this summary, all of the evidence received at the 
hearing was considered in arriving at this decision. As will be 
the case any attempted summarization, conclusions about what the 
ev i de nce may show are inevitable. Such conclusions, if any, in 
the following summary should be considered as preliminary 
fin dings of fact. 

Claimant testified that she worked for Donaldson from 
Nov ember 7, 1972 until November 9, 1984. She stated that she 
performed many jobs at Donaldson such as making boxes, common 
labo rer work, assembly press, ''saws'', ''heliarc" and work on the 
J?a int line. Claimant testified that she earned $9.37 per hour 
in her job at the time of the alleged work injuries in this case 
in 1984. Claimant stated that in addition she received approximately 
three hours of extra pay per week for a reward for meeting 
Production quotas. Claimant testified that most of her work at 
Do naldson's involved repetitive hand work which was at times 
he avy . 

. . The facts surrounding the alleged work injuries are in 
!dispute. Claimant testified that she first began to e xperience 
~lfficulties with her right arm and wrist following work activity 

,in 1980 while ''making boxes" at a rapid pace. She said that her 

1
r 1ght hand would occasionally fall asleep after repetitive 

I 

I 
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act ivity but she didn't "think much about it" at first. However, 
cla imant said that her hand problems gradually grew worse with 
pain and tingling in the right hand following her work on her 
shi ft and during the night. She repor tea her problems at that 
time t o her supervisors and she was referred to the company 
docto r. According to her medical records, claimant was subsequently 
refe rred to an orthopedic surgeon, Carl O. Lester, M.D., who 
trea t ed claimant over the next several years for carpal tunnel 
probl ems in both the right and left hands and arms. After his 
treatment consisting of medication and wrist splints, Dr. Lester 
firs t imposed work restrictions on claimant's activities as a 
res ul t of her right hand problems in March, 1980. However, Dr. 
Lester noted in April, 1980, that claimant also had left hand 
diffic ulties at that time. Claimant said that despite her left 
hand problems, the right hand symptoms were much worse and 

, eventually in September, 1980, she received carpal tunnel 
release surgery to the right hand. After a few weeks following 
the surgery, claimant returned to work. In May, 1981, Dr. Lester 
stated that claimant should avoid, in the future, jobs involving 
pushing with the palm of the right hand or any repetitive act 
that applies pressure to the palm while pushing with the right 
hand. However, he opined that claimant suffered no permanent 
partial disability to her right arm as a result of the carpal 
tunne l problems. Dr. Lester also recommended that claimant 
contin ue wearing wrist splints. 

Claimant testified that despite the restrictions imposed by 
Dr. Lester in 1981, her work at Donaldson after that time would 
occasio nally violate these restrictions and she continued to 
experienc e bilateral arm and wrist pain. Dr. Lester continued 
to impose the same restrictions which eventually prohibited 
hea~y l ifting in excess of 25 pounds. Ac c ording to Dr. Lester's 
medical r ecords, claimant's right arm difficulties continued 
into 1 982. In September, 1982, claimant testified that she - --
began t o experience greater difficulties with numbness, tingling 
and pa in in her left wrist and arm. At that time Dr. Lester 
treated claimant with injections into the left arm. In November, 
1982 , Dr . Lester indicated that claimant's work limitations as a 
:esult o f her left hand injury are the same as limitations 
imposed for right hand problems. Claimant continued t? be 
treated periodically by Dr. Lester for both left and right hand 
problems but mostly for her left pain in 1983. Also, during 
1983 , Dr. Lester imposed gradually more restrictive limitations 
on her work activity consisting of no lifting over 25 pounds and 
a Proh i b ition against several repetitive jobs at Donaldson which 
became more numerous as time went on. However, claimant testified 
that she was still occasionally assigned to these jobs when she 
was needed by Donaldson. Finally, in Dec ember, 1983, Dr. Leste r 
he r fo rmed a carpal tunnel release surgery on cl a imant's left 

and . 
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According to the records of Dr. Lester, claimant continued 
to experience both left and right hand and arm problems in 1984. 
Following the left hand surgery, Dr. Lester first indicated that 
his restrictions against several jobs at Donaldson and the 
prohib ition against lifting over 25 pounds was permanent. 
Claimant was last seen by Dr. Lester on August 17, 1984, for 
left hand and arm pain. At that time, claimant apparently 
became dissatisfied with Dr. Lester's inability to solve her 
problems and she requested and obtained a second opinion from 
Scott Neff, D.O., another orthopedic surgeon. After his evaluation 
of claimant, Dr. Neff continued to see claimant a few times in 
1984. Claimant was last seen by Dr. Neff in January, 1985. 

According to Dr. Neff, claimant did not complain to him 
about left hand problems when she first saw him on August 31, 
1984, 14 days after claimant was last treated for left arm and 
hand pain by Dr. Lester. Dr. Neff states that in his report and 
in his deposition that the focus of his attention was on the 
right hand pain and a possible reoccurrence of carpal tunnel 
problems and what appeared to be new ulnar nerve problems. 
After his conservative therapy failed to alleviate claimant's 
difficulties, Dr. Neff referred claimant to a specialist in hand 
surgery at the University of Iowa, Bruce Sprague, M.D. After 
his examination of claimant in October, 1984, Dr. Sprague 
concluded that claimant had a good result from surgery on the 
left. However, with reference to the right extremity, Dr. Sprague 
states in his report of August 15, 1984, that there was scarring 
around the mid-palmar or palmar cutaneous nerve and tendonitis 
in the extensor compartments of the right wrist along with 
irritatio n of the ulnar nerve. Dr. Sprague notes that nerve 
conduct ion studies, however, were normal. Dr. Sprague concluded 
that cla imant would not be able to continue performing any 
repetitive type of work due to these problems. Dr. Sprague 
noted that claimant had not been able to work since September 
10, 1984, because of these right hand problems. 

In October, 1984, claimant returned to work at Donaldson in 
a special light duty status in which she worked as a janitor on 
a part-time basis and received partial workers' compensation 
benefits. Claimant testified that she was assigned to scrub 
floo rs, vacuum floors and perform other general cleaning janitorial 
duties. She also was assigned on occasion as needed back to the 
various assembly jobs at Donaldson that she performed before 
September 10, 1984. unfortunately, this special arrangement for 
claiman t did not last. In November, 1984, claimant was laid off 
in a general plant wide economic layoff. However, when she was 
recalled in December, 1984, she was informed at a meeting 
attended by the plant manager at Donaldson and the union president 
that work was no longer available to claimant under her work 
restrictions. Company officials indicated that they needed a 
person who would be available to perform occasionally regular 
work in the plant on an as needed basis. Claimant testified 
that she was unhappy with Donaldson's decision to terminate her 

...... 
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and that she felt that there were jobs she could do despite her 
disability. The union president testified that a person with 
less seniority than claimant was hired for a janitorial position 
afte r claimant was terminated by Donaldson. 

,vl.0~9 

In January, 1985, Dr. Neff opined that claimant suffered 
from a three percent permanent partial impairment to her right 
extremity as a result of her continuing problems. He later 
rai sed this rating in June, 1987, to five percent due to claimant's 
cont inuing problems. Dr. Neff felt that the claimant had no 
disab ility to the left arm because she did not complain to him 
of le ft hand problems. In his deposition, Dr. Neff attributed 
cl aimant's hand problems to claimant's work at Donaldson but 
noted in his records that claimant also suffered pain while 
washing walls and peeling potatoes at home. On one occasion in 
October, 1984, Dr. Neff complained that claimant's pain complaints 

·were no t consistent. 

On December 6, 1986, claimant was evaluated by a neurologist, 
Thomas B. Summers, M.D. Dr. Summers arrive d at similar conclusions 
as tho se of Dr. Neff concerning the extent of claimant's impairment 
to the right arm. Al though he did not have Dr. Neff' s medical 
report s or deposition, Dr. Summers was aware of Dr. Neff's 
opin i o n as to the extent of claimant's right and left hand 
impa i r ments. Contrary to Dr. Neff's opinions, Dr. Summers 
concluded that claimant has at least "minimal" impairment to the 
left a rm. He rates this impairment at two p e rcent of the left 
arm. He felt that it ·was most likely that the overuse of the 
left a rm was caused by the claimant's right hand difficulti e s in 
1980, as claimant is right handed and transfe rred many of her 
hand wo rk from the right to the left at that time. Finally, Dr. 
Summers pointed out under the new AMA Guidelines for measuring 
impa irme nt, unlike before, subjective symptoms of pain and loss 
of sensation can be- utilized to arrive at an impa irment rating • 

. At the present time claimant is still t a king Motrin for her 
pain f o ur times a day and her right arm bothers her more than 
her left arm although she insists that she continue s to experie nce 

. 1:ft hand difficulties. Claimant is 44 years of age and has a 
hig h s c hool education. Claimant testified that she was a "C" 

· student in high school. Claimant said that she had no other 
formal training. Prior to working at Donaldson c laimant worked 
as a waitress and as a clerk in a shoe store and a grocery store 

._ ear ~i ng approximately $.75 per hour. Before working at Donaldso n, 
claimant said that she has never earned more than $.75 per hour. 
Cla imant and the president of the union at Donaldson testified 
tha t since claimant's terminatio n, the union c o ntract provided 
for~ cut in wages to the extent of $1.76 per hou~ b u t the.un~o n 
pr es i dent testified that he was planning an upcoming ne gotia t ion 
to reinstate this wage cut. Claimant was limite d in te s t ifying 
as to her efforts to look for suitable work after he r t e rminatio n 
at Donaldson due to rulings a t hearing by the und e r s igned that 

--
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she should not testify inconsistently with her answers to 
inte rrogatories which had not been supplemented as required by 
appl icab~e procedural rules. However, in response to defendant 
Second Injury Fund's question, claimant testified that she was 
unsuccessful in seeking work since December of 1987. Her job 
seeki ng efforts have consisted of monitoring the local newspaper 
and making an application to a local electric utility company 
fo r the position of meter reader. 

Since September, 1986, claimant has been working as a 
self-employed babysitter and is currently taking care of three 
smal l children. She denies the ability to hold the heavier 
childr en in this work. Claimant testified that since she now 
has three children, she has gross earnings of approximately $150 
per week from her babysitting work. 

Claimant's appearance and demeanor at the hearing indicated 
that she was testifying truthfully. 

APPLICABLE LAW AND ANALYSIS 

I. Claimant has the burden of proving by a preponderance 
of the evidence that claimant received an injury which arose out 
of and in the course of employment. The words "out of" refer to 
the cause or source of the injury. The words "in the course of" 
refer to the time and place and circumstances of the injury. 

JU.i.100 

See Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 
1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (195 5). An employer takes an employee subject to any active 
of dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Ziegler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960) and cases cited therein. 

It is not necessary that claimant prove her disability 
results from a sudden unexpected traumatic event. It is sufficient 
to show that the disability developed gradually or progressively 
from work activity over a period of time. McKeever Custom Cabinets v. 
Smith , 379 N.W.2d 368 (Iowa 1985). The McKeever court held that 
the date of injury in gradual injury cases is a time when pain 
~r~ven ts the employee from continuing to work. In McKeever the 
1nJury date coincided with the time claimant was finally compelled 
to give up his job. This date was then utilized in determining 
the rate and the timeliness of claimant's claim under time 

· limitation provisions. 

In the case sub judice, the greater weight of the evidence 
shows that claimant had a longstanding ongoing injury process to 
~a?h of her extremities. Whether or not there were two separate 
~nJ ur ies to the right' arm is not important. What is important 
1 ~ th~ injury date for purposes of rate and awarding permanent 
disability for the right arm impairment. Obviously, claimant 

-
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permanently left her employment at Donaldson when she was 
fi nally terminated in December, 1984. Under the McKeever 
doctrine this could be considered as the time of injury • 

J\J.1.1. u .l 

. However, she was in a part-time job at that time and her gross 
weekly earnings would not be reflective of the proper rate for 
he r disability. The evidence indicates that she permanently 
l eft her normal work at Donaldson on September 10, 1984. After 
tha t time she was placed in a light duty janitor job on a 
part-time basis. The alleged date in the petition for the right 
arm injury certainly was one of the many injury dates and a part 
of t he overall cumulative injury process but she returned to 
wo r k after that time for a short period of time and continued to 
suffer additional cumulative injuries. Therefore, the correct 
date of injury under the McKeever doctrine for the cumulative 
injury process to claimant's right extremity is September 10, 

, 1984. 
' 

The next question is the injury date for the left hand 
prob lems. Although claimant's left hand difficulties were less 
severe, it does appear from the record that claimant's work 
restrictions were, in part, at least attributable to claimant's 
left hand difficulties according to the records of Dr. Lester. 
However, it is apparent from the records of Dr. Neff that 
claimant did not leave for normal work at Donaldson on September 
10, 1984 due to pain and difficulties from her left hand. 
The refore, that ~.njury date would not be appropriate for the 
left hand difficulties. There is actually a multitude of 
poss ible injury dates in the left hand cumulative injury process 
and a problem arises as to choosing one of those dates to be 
rep r e sentative of the entire process. It appears to this deputy 
that the only logical way to approach the problem is to realize 
tha t e ach absence of work or period of disability during this 
process would have its own injury date. Consequently, each type 
of disability will have its own injury date. If there were 
pe r iods of temporary disability during this process, the injury 
date for that temporary disability would have a different date 
than later periods of disability. If permanency is ultimately 
f?und, the logical injury date for any award of permanent 

.disability benefits should be the time when it became reasonably 
apparent that claimant suffered permanent impairment. Defendants 
sho uld not be expected to pay permanent disability benefits 
Pr i or to that time. The matter of injury date for permanency 
wil l be discussed below. 

II. The claimant has the burden of proving by a preponder a nce 
0 ~ the evidence that the work injury is a cause of the claimed 
disability. A disability may be either temporary or permanent. 
In the case of a claim for temporary disability, the claimant 
mus t establish that the work injury was a cause of a bsence fr om 
~o rk and lost earnings during a period of recovery f rom the 
7n~u~y. Generally, a claim of permanent disability invokes a n 
1 n1t1al determination of whether the work injury was a cause of 

• • 
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permanent physical impairment or permanent limitation in work 
ac tivity. However, in some instances, such as a job transfer 
caused by a work injury, permanent disability benefits can be 
awarded without a showing of a causal connection to a physical 
change of condition. Blacksmith v. All-American, Inc., 290 N.W.2d 
348 , 354 (Iowa 1980); Mcspadden v. Big Ben Coal Co., 288 N.W.2d 
sBl ( Iowa 1980). 

J01tu~ 

The question of causal connection is essentially within the 
domain of expert medical opinion. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). The opinion of 
experts need not be couched in definite, positive or unequivocal 
languag e and the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974). The weight to be given to such an 
opinion is for the finder of fact, and that may be af fee ted by 

'the completeness of the premise given the expert and other 
surrounding circumstances. Bodish v. Fischer, Inc., 257 Iowa 
516, 133 N.W.2d 867 (1965). 

Furthermore, if the available expert testimony is insufficient 
alone to support a finding of causal connection, such testimony 
may be coupled with nonexpert testimony to show causation and be 
sufficient to sustain an award. Giere v. Aase Haugen Homes, Inc., 
259 Iowa 1065, 146 N.W.2d 911, 915 (1966). Such evidence does 
not , however, compel an award as. a matter of law. Anderson v. 
Oscar Mayer & Co., 217 N.W.2d 531, 536 (Iowa 1974). To establish 
compensability, the injury need only be a significant factor, 
not be the only factor causing the claimed disability. Blacksmith, 
290 N.W .2d 348, 354. In the case of a preexisting condition, an 
employee is not entitled to recover for the results of a preexisting 
injury or disease but can recover for an aggravation thereof 
which resulted in the disability found to exist. Olson v. Goodyear 
Service Stores, 255- Iowa 1112, 125 N.W.2d 251 (1963). 

Defendant Donaldson does not really dispute the fact that 
~lairnant suffered at least a five percent permanent partial 
impairment to the right arm. The record supports such a finding 

. as all doctors except for Dr. Lester agree with this rating. Dr. 
·Lester's views in 1981 that claimant had no impairment is not 
convincing as to a rating of claimant's current condition. 
Also , it is unusual in the experience of this agency for a 
~hysic ian to impose permanent work restrictions due to a work 
injury and then to conclude that the work injury failed to cause 
any Permanent loss of use or impairment. 

The extent of permanency for the left hand is hig hly contested 
by.the parties. However, the greater weight of the credible 
evidence establishes that such an impairment, albeit a small 
a~ount, does exist. First, Dr. Lester rendered no opinion as to 
the extent of claimant's left hand impairment following the 
December, 1983, surgery. However, Dr. Lester imposed restrictions 

.. .. 

I 

I 
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on claimant's work activity which continued throughout his 
t reatment of claimant's left hand problems and this treatment 
continued until 14 days before claimant was examined by Dr. Neff. 
Dr. Neff failed to give claimant a rating for her left hand 
because she did not complain to him. However, there was a clear 
hi s tory of complaints for left hand pain. Claimant testified 
that she still had hand difficulties. In the face of this 
te stimony and Dr. Summers' clear opinions, Dr. Neff's opinions 
are not convincing. Also, Dr. Summers is more convincing on the 
is sue of permanent impairment ratings because only he recognized 
the ch_ange in the new AMA Guidelines which now recognizes that 
pa tie nts can have a rateable permanent impairment with only 
subjective pain and loss of sensation complaints in nerve type 
in juries. Therefore, claimant will be awarded permanent partial 
di sability benefits for a five and two percent permanent partial 
impairment to the right and left arms respectively. 

We now arrive at the issue of the proper injury date for 
purposes awarding permanent disability benefits for the left 
hand. As discussed previously, the most appropriate date would 
be the time when it became reasonably apparent that claimant's 
le ft hand difficulties were permanent. Employers should not be 
expected to pay permanent benefits prior to that time. The 
views and reports of Dr. Lester would be determinitive of this 
issue as he was the only treating physician for claimant's left 
hand problems. He issued no permanent impairment rating for 
cla imant's left hand and probably was never asked to do so. 
However, the most appropriate time for an injury date given his 
reco rds would be the time when Dr. Lester considered claimant's 
work restrictions as permanent restrictions. The available 
ev id e nce in this case is admittedly unclear and confused by the 
fac t that the November, 1982, restrictions imposed for the left 
hand were the same as those imposed for the right hand. However, 
there is one report of Dr. Lester that is dispositive of the 
matter. On April 30, 1984, Dr. Lester noted in his treatment 
repor t following the carpal tunnel surgery in December, 1983, to 
the left hand that the restrictions were now permanent. This 
was the first time that Dr. Lester us ed the words ''permanent'' in 
' impo sing work restrictions referring to the left hand problems. 
Therefore, April 30, 1984, shall be considered the injury date 
fo r the purposes of awarding permanent disability benefits for 
the left hand cumulative trauma. 

Claimant also seeks additional disability benefits from the 
Second Injury Fund under Iowa Code section 85.63-85.69. This 
~und was created to compensate an injured worker for a permanent 
i ndustrial disability resulting from the combined ef f ect of two 
se parate injuries to a scheduled member. The purpose of such a 
sche~e of compensati~n was to encourage employers to h~re or 
r etain handicapped workers. See Anderson v. Second InJury Fund, 
262 N.W.2d 789 (Iowa 1978). There are three r equireme nts under 
the statute to invoke Second Injury Fund liability. First, 

I 
1 

I 
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there must be a permanent loss or loss of use of one hand, arm, 
foot , leg or eye. Secondly, there must be a permanent loss of 
use of another such member or organ through a compensable 
subsequent injury. Third, there must be permanent industrial 

· disab ility to the body as a whole arising from both the first 
and second injuries which is greater in terms of relative weeks 
of compensation than the sum of the scheduled allowances for 
those injuries. 

According to the Supreme Court decision rendered in Second 
Injury Fund v. Mich. Coal Co., 274 N.W.2d 300, 304 (Iowa 1979), 
if this agency finds as to claimant's present condition an 
indus trial disability to the body as a whole, the agency must 
also make a finding "as to the degree of disability to the body 
as a whole of the claimant caused by the second injury." Such 
languag e appears to make employers at the time of the second 

' injury liable for disability benefits in excess of the prescribed 
schedu led amounts set forth in Iowa Code section 85.34 (2) (a-s). 
Howeve r, Mich. Coal merely stands for the proposition that when 
the Second Injury Fund effects loss of use of a member and also 
extends into the body as a whole, a determination must be made 
as to the degree of industrial disability caused by the second 
injury. It does not mean that a scheduled loss is to be rated 
industrially. Fulton v. Jimmy Dean Meat Co., filed July 23, 
1986 , appeal decision, appeal to the District Court pending. 
Therefo re, it is found that the degree of industrial disability 
due to the combined effects of the prior loss and the second 
injury loss is greater than the disability caused by the prior 
and secondary losses combined, whether the loss is measured 
functio nally or industrially, then the fund will be charged with 
the difference. Id. at 5 & 6. Defendant Second Injury Fund 
argues that Fulton is incorrect. However, this agency precedent 
by the industrial commissioner is binding upon the undersigned 
deputy until the decision is reversed by the Supreme Court. 

In the case sub judice, we have already determined that 
claimant suffered a compensable permanent disability on September 
10, 1984, as a result of cumulative trauma to the right extremity. 
Also, it was found that claimant suffered a prior compensable 
Permanent disability on April 30, 1984, as a result of cumulative 
t~auma to the left extremity. The Iowa Supreme Court has 
directed that the laws of workers compensation should be construed 
liberally in favor of the claimant due to the humanitarian 
purpose s of the act. Beier Glass Co. v. Brundige, 329 N.W.2d 
280, 283 (Iowa 1983). Defendant Second Injury Fund argues that 
although the fund was created to hire the handicapped, it was 
not intended to be applied in this case to aid the r etention of 
handicapped people in their employment. The undersigned can see 
no distinction between the encouragement of employment of 
handicapped people and the retention of handicapped people. 
Whe n the statutory language is applicable to the operative 
fac ts, the courts or administrative agency should not adopt 

J01104-
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strained interpretations to artificially road block an injured 
worker's recovery of benefits. See Iowa Beef Processors v. Miller, 
312 N • W. 2 d 5 3 0 , 5 3 2 ( Iowa 19 81 ) • There fore , c 1 aim ant i s en t it 1 ea 
to Second Injury Fund benefits provided her industrial disability 
exceeds the combined scheduled member disability benefits. 

III. A disability to the body as a whole or an "industrial 
disability'' is a loss of earning capacity resulting from the 
work injury. Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899 (1935). A physical impairment or restriction 
on work activity may or may not result in such a loss of earning 
capacity . The extent to which a work injury and a resulting 
medical condition has resulted in an industrial disability is 
determ ined from examination of several factors. These factors 
include the employee's medical condition prior to the injury, 
immediately after the injury and presently; the situs of the 

· injury , its severity and the length of healing period; the work 
experie nce of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intell ectually, emotionally and physically; earnings prior and 
subsequent to the injury; age; education; motivation; functional 
impairment as a result of the injury; and inability because of 
the injury to engage in employment for which the employee is 
fitted . Loss of earnings caused by a job transfer for reasons 
related to the injury is also relevant. Olson, 255 Iowa 1112, 
1121, 125 N.W.2d 251, 257 (1963). See Peterson v. Truck Haven 
Cafe , Inc., (Appeal Decision, February 28, 1985) • 

• 
Before the combined effects of claimant's compensable 

' ' 1nJuries in this case, claimant was able to perform her work 
although she experienced chronic pain and difficulties in so 
doing. Following the permanent injuries in this case, claimant's 
Physici ans have imposed permanent restrictions of claimant's 
work activity by prohibiting tasks such as heavy lifting, 
repeti tive lifting, and most repetitive tasks involving twisting 
or movement of the arms while at work. Claimant's medical 
cond ition prevents her from returning to her former work or any 
other work which requires claimant to violate these restrictions. 
Claimant's laborer and assembly work at Donaldson was the type 
of work for which she is best suited given her education and 
Past working experience. Claimant's only past working experjence 
has been in unskilled work prior to being employed by Donaldson. 

Although it is unclear what efforts claimant has made to 
seek suitable work, it is clear that her babysitting work is not 
~ suitable replacement for earning capacity or the loss of her 
Job at Donaldson. Aside from the loss of weekly earnings she 
has. l?st important fringe benefits. Of i~por~a~ce t~ the. 
dec 1s1on as to the extent of claimant's d1sab1l1ty, 1s evidence 
concerning claimant's~ actual employability outside of Donaldson 
and the extent and nature of available work in the geographical 
area of her residence. Claimant has not availed herself of the 

--
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,urden shifting aspects of the so-called "odd-lot doctrine" in 
:he Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985). 
towever, there is one critical fact that is very probative as to 
he lack of available work to claimant. Despite the availability 
,f a broader array of jobs at Donaldson, Donaldson saw fit to 
erminate her because there was no work available within her 
estrictions. Also, claimant appeared to be willing and ready 

.o work at that time and at the time of the hearing in this case 
~na to date her only income is from babysitting. Despite some 
athe r obvious evidentiary problems claimant had in this case, 
.hese operative facts are clear evidence of a substantial 
ndustrial disability. 

Claimant is 44 years of age and at the end of her working 
aree r. Her loss of future earnings from employment due to her 
isability is more severe than would be the case for an older or 

'younger individual. See Becke v. Turner-Busch, Inc., Thirty
ourth Biennial Report of the Iowa Industrial Commissioner 34 
1979) and Walton v. B & H Tank Corp., II Iowa Industrial 
ommissioner Report 426 (1981). 

Although claimant has a high school education and exhibited 
.ver age intelligence at the hearing, 1 it tle is shown in the 
vidence as to claimant's potential for vocational rehabilitation. 

After examination of all of the factors, it is found as a 
atte r of fact as a result of the combined effects of the 
urnula tive injuries of April 30, 1984 and September 10, 1984, 
laimant has suffered a 60 percent loss in her earning capacity. 

Therefore, Donaldson shall be ordered to pay 12.5 weeks of 
ermanent partial disability benefits from September 10, 1984 
nd five weeks of permanent partial disability benefits from 
pril 30, 1984 (credit to be given for benefits already paid), 
nder Iowa Code section 85.34(2)(m) which is five percent and 
wo percent respectively of 250 weeks, the maximum allowable 

, umber of weeks for an injury to the arm in that subsection. 

~ Based upon the finding of industrial disability for the 
ombined effects of the two injuries, claimant is entitled as a 
atter of law to 300 weeks of permanent partial disability 
ene fits from the Second Injury Fund under Iowa Code section 85.34(2)(u ) 
hich is 60 percent of 500 weeks, the maximum allowable number 
·f weeks for an injury to the body as a whole in that subsection. 
ed ucted from this amount pursuant to statute it is 17.5 weeks 
f disability benefits to be paid by Donaldson. Therefore, the 
econd Injury Fund shall be ordered to pay to claimant 282.5 
eeks of permanent partial disability benefits beginning 17.5 
ee ks after the second injury, September 10, 1984. 

I 

None of the stipulated rates of compensation could be 
~i lized in this award. Claimant credibly testified that she 

I 
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earned $9.37 per hour over a normal 40 hour work week plus three 
additional hours of pay on average for meeting production quotas. 
The union president indicated a figure of $9.04 per hour but he 
was unsure as to this amount. Therefore, it is felt that 
claimant's testimony is probably more accurate and it will be 
fo und that claimant's gross weekly earnings are $402.91 per week 
during 1984. Claimant testified that she was married with one 
dependent child. The amount of gross weekly earnings combined 
with claimant's entitlement to three exemptions on her tax 

J01.1.0 7 

returns entitles claimant to a rate of compensation pursuant to 
the industrial commissioner's rate benefit schedule book to $253.73 
per week for both cumulative injuries found in this case. 

FINDINGS OF FACT 

1. Claimant was a credible witness. 

2. Claimant was in the employ of Donaldson prior to December, 
1984, as a general laborer and assembly operator. Such work 
involved repetitive and at times heavy repetitive work with 
claimant's hands. 

3. On April 30, 1984, claimant suffered an injury to the 
left arm which arose out of and in the course of her employment 
at Donaldson. This injury consisted of a cumulative injury in 
t he form of carpal tunnel syndrome over a number of years from 
repetitive heavy work at Donaldson. This injury resulted in a 
t wo percent permanent partial impairment to the left extremity 
and permanent work restrictions against repetitive work and work 
involving lifting over 25 pounds. April 30, 1984, was the first 
time it became reasonably apparent to claimant's treating 
physician and to Donaldson that claimant's left hand impairment 
and work restrictions were permanent. 

4. On September 10, 1984, claimant suffered an injury to 
the right arm which arose out of and in the course of her 
employment at Donaldson. This injury consisted of cumulative 
~nJury in the form of a carpal tunnel syndrome and ulnar nerve ' . 
irritation over a number of years from repetitive heavy work at 

. Donaldson. This injury resulted in a two percent permanent 
partial impairment to the right extremity and permanent work 
restrictions against repetitive work and work involving lifting 
over 25 pounds. On September 10, 1984, claimant permanently 
left her usual work at Donaldson and she returned to work in 

I October, 1984, in a part-time light duty janitor job. Claimant 
was then informed in December, 1984, that she was terminated by 
Donaldson because there was no longer work available to her 

' given her restrictions. 

' 5. The combined effect of cumulative trauma work injuries 
of April 30, 1984 and September 10, 1984 and the resulting 
permanent partial irnpdirment caused by these cumulative traumas 

I 

I 
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,as a cause of a 60 percent loss of earning capacity. Claimant 
ls 44 years of age and has a high school education but no other 
"o rmal training. Cl aim ant's only work experience prior to being 
,mployed by Donaldson in 1972 was work as a waitress and as a 
;~ore clerk for $.75 per hour. Claimant was earning $9.37 per 
1our over a 40 hour work week plus additional pay for three 
1ours each week on average during the year 1984. Claimant was 
~ rminated in December, 1984, by Donaldson due to her work 
l imitations caused by her cumulative traumas caused by her work 
, t Donaldson. As a result of her cumulative injuries, claimant 
:annot return to her regular work or any other work to which she 
ls best suited. Subject up to December, 1987, claimant made an 
rnsuccessful effort to look for suitable work and remains 
1illing to work at the present time. Since September, 1986, 
:l aimant's only work activity has been as a babysitter in which 
;he currently earns approximately $150. 00 per week. 

6, Claimant's gross weekly earnings at Donaldson during the 
•e ar 1984 was $402. 91 per week. 

CONCLUSIONS OF LAW 

Claimant has established by a preponderance of the evidence 
,ntitlement to permanent partial disability benefits awarded 
>e low. 

ORDER 

1. Defendant Donaldson shall pay to claimant five (5) weeks 
>f permanent partial disability benefits at the rate of two 
1undred fifty-three and 73/100 dollars ( $253. 73) per week from 
,pril 30, 1984 and twelve point five (12,5) weeks of permanent 
>artial disability benefits at the rate of two hundred fifty-three 
ind 73/100 dollars ($253, 73) per week from September 10, 1984. 

2. Defendant Second Injury Fund shall pay to claimant two 
'• undred eighty-two point five (282.5) weeks of permanent partial 
lisability benefits at the rate of two hundred fifty-three and 
.' 3/100 dollars ($253, 73) per week beginning seventeen point five 
17,5) weeks after September 10, 1984. 

3. Defendants shall pay accrued weekly benefits in a lump 
,um and shall receive credit against this award for all benefits 
•reviously paid. 

4. Defendants shall pay interest on benefits awarded herein 
s set forth in Iowa Code section 85.30. 

5. Defendants, Donaldson and Second Injury Fund, shall pay 
.he costs of this acti'.on pursuant to Division of Industrial 
ervices Rule 343-4.33 and the cost of providing the undersigned 
' '1th a trial transcrip in proportion to their liabilities for 

v011U& 
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:he awards made in this decision. As defendant Donaldson 
;oluntarily paid twelve point five (12.5) weeks of permanent 
~rti al disability benefits before the hearing in this case, 
;hall pay only two percent (2%) of these costs and defendant 
3eco nd Injury Fund shall pay the balance. 

it 

6. All defendants shall file activity reports on the 
Jayme nt of this award as requested by this agency pursuant to 
Jivis ion of Industrial Services Rule 343-3.1. 

<'I{\. j 
S igned and filed this Q::,< day of March, 1988. 

' . • op1es To: 

~r. Arthur C. Hedberg 
\ttor ney at Law 
840 Fifth Ave. 
Jes Mo ines, Iowa 50309 

~r. Wi lliam D. Scherle 
\tto rney at Law 
803 Fleming Bldg. 
)es Mo ines, Iowa 50309 

~r. Robert D. Wilson 
~ss i s tant Attorney General 
1oover State Office Bldg. 
)es Moines, Iowa 50319 

I 
al 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 
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---------·-·-----

To correct minor typographical errors, the arbitration 
decis ion filed in this matter on March 22, 1988 is amended as 
follo ws: 

1. The third sentence of the first full unnumbered paragraph 
on page 8 should read: 

However, it is apparent from her lack of complaints in 
the records of Dr. Neff that claimant did not leave £e~ 
her normal work at Donaldson on September 10, 1984 due 
to pain and difficulties from her left hand. 

2. The second from last sentence contained in finding 
number 5 on page 15 should read: 

S~ejee~ ~~ Subsequent to December, 1987, claimant made an 
unsuccessful effort to look for suitable work and remains 
willing to work at the present time. 

Signed and filed this 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL 

• 

COMMISSIONER 
I 
I 
I 
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Copies To: 

Mr. Arthur C. Hedberg 
~ttorney at Law 
840 Fifth Ave. 
Des Moines, Iowa 50309 

Mr, William D. Scher le 
Attorney at Law 
803 Fleming Bldg. 
Des Moines, Iowa 50309 

lir. Robert D. Wilson 
Assistant Attorney General 
Hoover State Office Bldg. 
Des Moines, Iowa 50319 
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IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

J0111~ 

Defendants appeal from an arbitration decision awarding 
per manent partial disability benefits for impairment to claimant's 
left arn1 and for hearing loss in claimant's left ear. 

The record on appeal consists of the- transcript of the 
arbitra tion hearing and joint exhibits 1 through 34. Both 
par ties have filed briefs on appeal. 

- . 

ISSUES , 

Defendants state the following issues on appeal: 

1. The hearing officer erred in finding that 
Claimant developed a hearing loss in his left ear 
subsequent to his injury on March 21, 1984. 

2. The hearing officer erred in finding that 
Claimant's permanent hearing loss in the left ear 
resulted from trauma to his head in his March 21, 
1984 inJury. 

3. The hearing officer erred in finding the 
Claimant's costs ~with Dr. Zimmer relate to his 
comp~nsable hearing _loss. _ _ __ _ 

• 

! 

l 
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REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately reflects 
the pertinent evidence and it will not be totally reiterated 
he rein. 

JOi.113 

Claimant sustained injuries on March 31, 1984 when the truck 
1n which he was riding left the roadway, went through a guardrail, 
and came to rest in a bunch of trees. Claimant was part of a 
two-man driving team for defendant employer and at the time of 
the accident, claimant was sleeping in the sleeper area of the 
truck . Claimant stated that during the accident he struck the 
left side of his heaa and shoulder against a corner inside the 
truc k. Claimant indicated that as a result of the accident he 
sustained a broken arm, but did not recall whether he sustained 
any bruises or abrasions to his head. 

Claimant related that about one and one-half months after 
the injury he began experiencing a humming in his head which 
claimant described as ''like somebody was blowing a horn in your 
ear , your left ear all the time." (Transcript, page 36) 
Cla imant stated that he went to his family doctor to have the 
wax cleaned out of his ear and that shortly after the wax was 
removea he lost all hearing in the left ear. Claimant testified 
that he had had wax problems which affected his hearing before 
the injury, but that his hearing always returned to normal when 
the wax was removed. 

Claimant testified that he 
treatment of his hearing loss. 

went to Albert Zimmer, M.D., for 
In a December 10, 1985 letter, 

Dr. Zimmer opined: 

I have seen Mr. Steven McDonough several times. 
He was first seen in November of 1984. At that 
time he was complaining of hearing loss in the left 
ear, ot sudden onset, following , trauma to his head. 
Audiograms taken using masking of 60 decibels, 
revealed a hearing level of 20 decibels in the 
right ear, and about 70 decibels in the left ear. 
Auditory evoked brainstem response was unremarkable. 
Middle ear tomograms revealed clouding of the left 
tympanic cavity, but no destruction of bone. 

He continues to complain of some tinnitus, and 
occasional vertigo. Be has a sensorineural hearing 
loss in the left ear, most probably related to 
trauma to the head. He also has a conductive 
hearing loss related probably to trauma to the 
head, proaucing infection. 

~ • 

t 
t 
r 

I 

While some of his hearing loss is probably : 
re ia te·a -- to ·no { se -exposure . that -·any on·e-·-f aces,--the -- ----- -~-- - - --- -------·--·-~- r 
bulk of it is directly related to the head trauma. 
He will probably continue to have some problem for 
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the remainder of his life. 

(Joint Exhibit 7) 

In his February 18, 1986 deposition, page 12, Dr. Zimmer 
opines with a reasonable degree of medical certainty that 
claimant suffers a 100 percent impairment to the left ear as a 
result of the March 21, 1984 injury. 

Joint exhibit 27 is a physical examination form completed by 
Dr. H. Rosen ana dated January 16, 1980, and under the general 
comments it reveals some hearing loss left ear but perceives 
w~isper and voice with good ear adequately. Claimant did not 
recall Dr. Rosen indicating an~thing about a hearing loss or 

·performing an audiogram. Joint exhibits 24, 25 and 26 are 
physica l examination forms for examinations performed on February 
18, 1985, July 26, 1983, and September 16, 1981, respectively. 
These examinations reveal no hearing problems. However, claimant 
revealed that those examinations did not involve audiometric 
tests. 

Ciaimant's wife, Cheryl McDonough, testified that she has 
~nown claimant since 1980 and that she did not notice that 
:la imant was having difticulty hearing until about two months 
:¼fter the March 21, 1987 injury. 

JU.l.114 

Car l Fanger testified that he team 6~ove with claimant for 
lbout a year before the March 21, 1984 injury and that during 
:hat time he did not notice that claimant was having any difficulty 
1earing with his left ear. 

John Orey. testified that he is pastor of the church that 
~laimant attends and that he is a personal friend of claimant. 
>rey statea that he knew claimant prior to March 21, 1984 and 
-hat he did not notice that claimant was having difficulty 
tearing until atter the March 21, 1984 injury . 

. Claimant is 40 years old with a GED and no other formal 
.raining. His work experience consists of driving a truck for 
:~e last 22 years except for one year in which he worked as a 
ltspatcher. Claimant currently works for defendant employer as 

local truck driver because he does not like to work as a team 
tiver which would require him to sleep while his partner drives. 
estated that his current job does not require him to unload 
artons or boxes. Claimant related that the local truck driving 
ob pays less than the team driving job he had at the time he 
as injured. . ., 

Claimant _suf fer_s a _14 percent ___ impairment to the left upper.. - -·· - ---
Xtremi ty but has no restrictions on the use of his left arm. 

·
3 opined that he ·- has some difficulty picking . up a gas 
ose with his left arm. Claimant stated that he is right-handed. 

j 

4 
1 
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APPLICABLE LAW 

Iowa Code section 85.34(~)(u) (1983) states: 

In all cases of permanent partial disability 
other than those hereinabove described or referred 
to in paragraphs "a" through "t" hereof, the 
compensation shall be paid during the number of 
weeks in relation to five hundred weeks as the 
disability bears to the body of the injured employee 
as a whole. 

If it is determined that an injury has produced 
a disability less than that specifically described 
in said schedule, compensation shall be paid during 
the lesser number of weeks . of disability determined, 
as will not exceea a total.of said scheduled 
maximum compensation. 

When an injury results in impairment outside of a scheduled 
~ember , a claimant is entitled to have his disability rated 
inaustrially. Functional disability is an element to be con
sidered in determining industrial disability which is the 
reduct ion of earning capacity, but consideration must also be 
given to the injured employee's age, education, qualifications, 

1ul.115 

expe rience and inability to engage in employment for which he is 
fitted. Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 
251 (1963). Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 
660 (1961). 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not synonymous. 
Degree of industrial disability can ,in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 

_anatomical or functional abnormality or loss. Although loss of 
:function is to be considered and disability can rarely be found 
-~itnout it, it is not so that a degree of industrial disability 

1 s proportionally related to a degree of impairment of bodily 
funct ion. 

. Factors to be considered in determining industrial disability 
~ncluae the employee's medical condition prior to the injury, 
~mmea iately after the injury, and presently; the situs of the 
1 nJ ury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
~nd potential for rehabilitation; the employee's qualifications 
_l.ntellectually, emotionally and physically; earnings .pr i_?! ___ aI_?:9: __ 
subsequent - to tlie-· irij uiy-;--a·g-e ;-· education;- motivation; functional 
.impai rment as a result of the injury; and inability because of 
t·he inJury to engage in employment for whi ch the employee is 

' 

I 
' 
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fi tted. Loss of earnings caused by a job transfer for reasons 
related to the inJury is also relevant. These are matters which 
t he finder of fact considers -collectively in arriving at the 
determination of the degree of industrial disability. 

There are no weighting guidelines that indicate how each of 
the factors are to be considered. There are no guidelines which 
give, for example, age a weighted value of ten percent of the 
total value, education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty percent, etc. 
Nei ther does a. rating of functional impairment directly correlate 
to a aegree of industrial disability to the body as a whole. In 
other words, there are no formulae which can be applied and then 
added up to determine the degree of industrial disability. It 

,therefore becomes necessary for the deputy or commissioner to 
draw upon prior experience, general and specialized knowledge to 
make the finding with regard to degree of industrial disability. 
See Peterson v. Truck Haven Cafe, Inc., (Appeal Decision, 
Feorua ry 28, 1985); Christensen v. Hagen, Inc., (Appeal Decision, 
March 26, 1985). 

ANALYSIS 

.1V1.116 

9efendants argue that claimant's hearing loss in the left 
ear is not relate a to the March 21, 1984 injury. Defendants' 
argument relies upon the January 16, 1980 examination report 
which notes a left ear hearing problem. The deputy adequately 
and accruately analyzes this argument in the arbitration decision: 

--

We accept Dr. Zimrner's ultimate opinion that 
cla imant's left ear hearing loss results primarily 
from trauma relatea to his vehicle accident. The 
only evidence substantially contradicting Dr. Zimmer's 
opin ion is the exhibit 27 report, ot Dr. Rosen 
stating claimant had ea~ _hearing loss on January 
16, 1980 examination. While claimant refers to a 
1980 audiogram in his brief, no such audiogram was . 
offered into evidence. In any event, claimant had 
physical examination in 1981 and 1983 where left 
side hearing loss was not noted. Those facts 
suggest any hearing loss claimant had at those 
times was not so substantial as to require extensive 
personal concern or medical attention. Further, 
claimant himself testified he had had wax buildup 
in his ears with a return to normal hearing after 
its removal. He last had wax removed prior to his 
injury while living in Des Moines at a time con
temporaneous with ~examination by Or. Rosen. Hence, · 
wax buildup could well account for claimant '_s 1980 _______ . 
examinati6n - resul~s. · Signif{cant after claimant's 
injury are the facts that wax removal did not 
change the hearing loss and that the loss was 

• 
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apparent to other persons. Those facts as we ll as 
Dr. Zimmer's deposition ~estimony regarding claimant's 
auditory brain stem response results are significant 
factors supporting the conclusion that claimant's 
inJury was a proximate cause of his hearing loss . 

(Arbitration Decision, page 8) 

J01117 

The greater weight of evidence supports the deputy's finding 
that the March 21, 1984 injury was the cause of c l a imant's le f t 
ear hearing loss and claimant's medical treatment with Dr. Zimmer. 

Defenaants also contend that claimant's hearing loss should 
be apportioned between the work injury and preexisting hearing 
loss. Apportionment is only proper where ''a prior injury or 
illness, unrelated to the employment, independently prouduces 
some ascertainable portion of the ultimate industrial 
disability •••• '' Varied Enterprises v. Sumner, 353 N.W.2d 407, 
411 ( Iowa 19 8 4 ) • 

The extent of claimant's prior hearing loss, if any, cannot 
be ascertainea from the record; therefore, in this case apportion
ment would not be appropriate. 

Although claimant failed to establish that the disability 
resu lting from his arm injury extends to his body as a whole, he 
is s till entitled to benefits for industrial disability under 
sec tion 85.34(2) (u). Claimant sustained a loss of his hearing 
and of his left arm in a single accident. Loss of hearing and 
of the arm in a single accident is not described in paragraphs 
(a) through (t) of section 85.34(2). Therefore, claimant is 
entitled to industrial disability benefis under section 85.34(2)(u). 

' . The factors for evaluating iQdustr-ial disability are set out 
in t he preceding citations of law. Claimant·'s education is 
limitea to a GED. He is 40 ye a rs old. Claimant now suffers a 
hea ring loss in the left ear and suffers a 14 percent impairment 
to the left upper extremity. Although claimant opines that he 
has difficulty picking up a gas hose with his left arm, no work 
res trictions have been placed on him by his docto rs. Furthermore, 
cla imant is right-handed. Claimant's prior work experience 
cons ists of truck driving for 22 years. He is currently a local 
truck driver because he dislikes team truck driving after the 
accident, but claimant presents no medical t estimony that he i s 
P~ys ically or psychologically precluded from team t ruck driving. 
Without that testimony claimant cannot es tablish that his 
r~au ced earnings on the local truck driving job are r elated to 
his work inJury. The greater weight of evide nce establishe s 
t ha t - claimant suffers a 15 -percent-- industria l ·disability. ··_-______ _ 
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FINDINGS OF FACT 

J01118 

1. Claimant was injured on March 21, 1984 when his left 
siae and head were thrown against the side of the sleeper 
compartment of the semi-tractor that his partner was driving 
when the semi-tractor was involved in a motor vehicular accident. 

2. Claimant received a displaced transverse comminuted 
fracture of the middle third of the left humerus. 

3. Claimant was treated with open reduction and internal 
f ixation with compression plate on March 22, 1984. 

4. Claimant's fracture did not heal and on July 3, 1985 an 
open reduction repeat internal fixation and bone grafting of the 
fracture was performed. 

5. Claimant developed ristricti~n of shoulder motion from 
an impingement syndrome and adhesive capulitis. 

6. Claimant underwent extensive physical therapy for his 
condition . 

7. An arthrogram of the left shoulder of November 1984 was 
negative. 

8. Claimant has normal shoulder range of motion and can 
carry on activities of daily living without restriction. 

9. Claimant's chiropractic care with Dr. Hill was not 
authorized. 

10. Claimant developed hearing loss in his left ear sub
sequent to his injury. 

11. Claimant had had hearing loss at other times but such 
loss resolved following removal of wax from claimant's ear. 

12. Claimant's post-inJury hearing loss did not resolve 
following wax removal. 

13. Claimant's brain stem auditory evoked responses for 
November 1984 and August 1985 are abnormal on the left. 

14. Claimant's permanent hearing loss in the left 
resulted from trauma to his head in his March 21, 1984 

ear 
• • 1nJury. 

15. Claimant's costs 
Pensable hearing loss. 

with Dr. Zimmer relate to his com-

' • 

_ 16 ~ __ C:L_a iman t _ _i_s __ 4 O __ y <eel rs _olci __ and h_a s __ a _ c; ED • ____ ___ _ __ __ _ _________ _ _________ _ . 

17. 
Patcher) 

Claimant has worked (except for one year as a dis
the last 22 years as a truck driver. 

' 
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18. Claimant currently works as a local truck driver for 
defe naant employer. 

19. Claimant suffers a 15 percent industrial disability. 

CONCLUSIONS OF LAW 

Claimant has established that his March 21, 1984 injury is 
the cause of permanent partial disability to his left ear and 
lef t arm. 

)01113 

Claimant is entitled to permanent partial disability benefits 
based on a 15 percent industrial disability. 

Claimant is entitled to payment of costs with Dr. Zimmer. 

Claimant is not entitled to payment of costs with Dr. Hill. 

WHEREFORE, the decision of the deputy is affirmed and 
modi fied. 

ORDER 

THEREFORE, it is ordered: 

That defendants pay claimant seventy-five (75) weeks of 
permanent partial disability benefits at the rate of three 
huna red nine and 49/100 dollars ($309.49) per week . 

. That defendants pay claimant the costs of medical treatment 
Wlth Dr. Zimmer in the amount of one hundred forty-four dollars 
($ 144.00). 

That defendants pay accrued amounts in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 
85. 3 O. 

That defendants pay costs pursuant to Division of Industrial 
Services Rule 343-4.33. 

the 
That defendants 
agency. 

file claim activity reports as required by 

Signed and filed this 
J-:J../ day of June, 1988. 

, 

! 
! 
' I 
I 



McDONOUGH V. DAHLEN TRANSPORTATION 
Page 9 

Copies to: 

Mr. James H. Hood 
Attorney at Law 
302 Union Arcade Building 
Davenport, Iowa 52801 

Mr. David H. Sivright, Jr. 
Attorney at Law 
408 South Second Street 
Clinton, Iowa 52732 

Mr. William L. Dawe 
Attorney at Law 
1100 Des Moines Building 
Des Moines, Iowa 50309 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER IOWA IMIJIJSTRIALWt~MISSlONER 

JENNIFER MCGRUDER, 

Claimant, 

vs. 

MANAS BALAGNA 
d/b/a AUNT BEA'S, 

Employer, 

and 

• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 

ROCKWOOD SERVICE CORPORATION, • • 

Insurance Carrier, 
Defendants. 

• • 
• • 
• • 

INTRODUCTION 

File No. 825195 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by the claimant, 
Jennifer McGruder, against her employer, Manas Balagna, d/b/a 
Aunt Bea's, and its insurance carrier, Rockwood Service Corporation, 
to recover benefits under the Iowa Workers' Compensation Act as 
a result of an injury sustained September 13, 1985. This matter 
came on for hearing before the undersigned deputy industrial 
comm issioner at Council Bluffs, Iowa, on November 30, 1987. A 
first report of injury was filed July 16, 1986. At hearing, the 
parties stipulated that claimant was paid 25 weeks of benefits 
at a rate of $103.77 and 15 weeks of benefits at a rate of $30.67. 

The record in this case consists of the testimony of claimant 
as well as of joint exhibits 1 through 36 and A through 0. 
Subsequent to hearing, claimant's counsel attempted to submit a 
Supplemental Witness and Exhibit List. As the record was 
considered fully submitted at close of hearing as evidenced by 
the post-hearing order, the proposed supplemental exhibits are 
not received. 

ISSUES 

Pursuant to the pre-hearing report, the parties stipulated 
that claimant did receive an injury arising out of and in the 
course of her employment on September 13, 1985 and that there is 
a causal relationship between such injury and a period of 
temporary total or healing period disability. The issues 
remaining for resolution are: (1) Whether there is a causal 
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relationship between the injury and claimed permanent partial 
disability; (2) Whether claimant is entitled to benefits and the 
nature and extent of any benefit entitlement, including the 
sub-issues of whether claimant is entitled to additional temporary 
total disability or healing period disability or running award 
and the issue of whether claimant is entitled to permanent 
partial disability benefits; (3) Claimant's rate of weekly 
compensation in the event of an award; and, (4) Whether claimant 
is entitled to benefits under section 85.27. As regards the 
last issue, the parties stipulated that the provider of medical 
services would testify that fees were reasonable and defendants 
are not offering contrary evidence; they also stipulated that 
the provider would testify that treatment was reasonable and 
necessary treatment and defendants are not offering contrary 
evidence. They further stipulated that expenses were causally 
connected to the work injury and that defendants authorized the 
expenses. 

REVIEW OF THE EVIDENCE 

Claimant is single, 30 years old, a high school graduate who 
took general business courses and the mother of two minor 
children. Claimant had worked in a variety of jobs involving 
sec retarial, bookkeeping and receptionist duties prior to her 
work at Aunt Bea's. Claimant had worked for the National Park 
Service and had earned $20,000 in that position sometime prior 
to her work at Aunt Bea's. Claimant reported that she had 
resigned that position after she was rear-ended in an automobile 
accident in March, 1981. She apparently then worked doing 
bookkeeping and receptionist work in a friend's business. She 
had previously left a civil service position at approximately 
the same salary and government service grade when that position 
was relocated and she chose not to transfer. Claimant also 
apparently had had a motorcycle accident with several fractures 
of her right leg in 1979. Claimant had returned to college 
following her alleged injury. She reported she had experienced 
discomfort while sitting and subsequently had not always attended. 
She reported her grades as generally good, however. 

Claimant testified that she began work at Aunt Bea's Restaurant 
• 1n May, 1985 on a full-time basis working from 10 a.m. to 6 p.rn., 
six days per week. Her duties apparently included vacurnming, 
cleaning tables, stocking tables, waitressing and bartending. 
Claimant reported her starting wage as $4.50 per hour with an 
increase to $5 per hour in her second month at Aunt Bea's. 
Claimant reported that she was paid in cash with no withholdings 
made. She indicated that she had never filed an income tax 
return for her work at Aunt Bea's as the exact amount of her 
earnings could not qe determined. Claimant reported that she 
received at least $200 in tips each week. Claimant stated that 
she was the only waitress employed in the afternoon. Claimant 
agreed that she had done bookkeeping services for the restaurant 

I 
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and had kept track of hours of other workers. She reported this 
consisted largely of multiplying the hours by the employee's pay 
rate and giving the calculation to the owner who then paid the 
employee. Claimant denied that she had ever worked part-time 
hours listed and reported that part-time work for her would have 
been impossible because she was the only employee in the establishment 
during the day. Claimant reported that she gave the cook 
approximately one-third of her tips and characterized the cook 
as also a full-time worker who worked from 30-40 hours per week 
and received pay at the rate of $5 per hour. Claimant had "no 
idea'' if her employer had paid her $1,065 while she worked for 
the restaurant. 

Claimant reported that, on September 13, 1985, she slipped 
and her feet went out from under her while working. She reported 
that she continued to work throughout the day, but by day's end 
felt sick, albeit without pain. She indicated that, by the 
following morning, her back was hunched over and she felt 
terrible. The next day was a Sunday. Claimant reported she 
could not get out of bed that day, but that a neighbor assisted 
her in seeking treatment at Jennie Edmundson Hospital. Claimant 
reported that she saw Bernard L. Kratochvil, M.D., who took her 
off work. Claimant subsequently was hospitalized in October, 
1985 for myelographic studies. She also subsequently received 
chiropractic treatments from Deanne J. Rogge, D.C., whom claimant 
reported referred her to Daniel L. McKinney, M.D. Claimant also 
had prescribed physical therapy treatments, consisting largely 
of massage and self-help education. Claimant reported continuing 
pain in her low back, her buttocks and her right leg and reported 
that physical therapy had not alleviated her pain or problems. 
She reported that she continues to see Drs. Kratochvil and Rogge 
and well as Jay W. Burr, her physical therapist. 

Claimant reports that she can at most walk three or four 
blocks and that her low back feels hot. She indicated she has 
difficulty sitting for extended periods, but that she spends a 
lot of time on her couch. She reported that she alternately 
spends her day walking, sit~ing or standing. Claimant reported 
that she had seen Michael J. Morrison, M.D., on two occasions 
consisting of 7 to 10 minute examinations each. She reported 
that his only advice was to give her a book containing exercises 
which she was unable to do because she had had a broken leg. 

Claimant opined that she could not return to work as a 
secretary as she could not sit as required. 

• 

Claimant denied that she had cancelled 15 appointments with 
Mr. Burr from December, 1986 to March, 1987. She reported she 
could not remember Mr. Burr stating she could return to light-duty 
waitressing. She reported that she had seen L. Weber, M.D., a 
neurosurgeon upon referral of Dr. Kratochvil. She reported that 
she has seen Lilly M. Stroller, M.D., a psychiatrist, on one 

' 
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occasion , but not otherwise. 
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· claimant testified that her physicians have told her that if 
she did have surgery, she would likely need it on two or three 
occas ions. She reported that Dr. Kratochvil would not let her 
drive car for a long time. She indicated she uses a heating pad 
constantly , but reported she takes medications only approximately 
once every three months. Claimant agreed that she can read and 
write the English language and has very good typing skills. 

Sheri Grosvenor testified that she was hired as a cook at 
Aunt Bea's in June, 1985 and was paid $5.00 per hour for her 
services with compensation either by check or by cash. Withholding 
was not deducted from the witness' check. Ms. Grosvenor reported 
that, when she was able to observe claimant working, claimant 
did her work and did it well. She reported that, prior to 
September 13, 1985, she had not observed claimant walking with a 
limp or having physical impairments or complaining of back, knee 
or hip pain. 

Jay Burr testified by way of his deposition taken March 17, 
1987. Mr. Burr is a Nebraska-licensed physical therapist. Burr 
reported that he initially saw claimant on April 4, 1986 and 
that subsequently Dr. McKinney referred her for services. He 
described claimant as giving a history of having slipped on a 
concrete floor in the late afternoon of September 13, 1985, 
landing on her buttocks. He reported her symptoms as fairly 
diffuse consisting of low back, thoracic and cervical pain as 
well as mild headache and cold and profusely sweating hands and 
feet. Claimant had restriction in active lumbar range of motion 
and was not able to bend forward or backwards normally. The 
cervical spine was limited to approximately minus 10 degrees 
with rotation right and rotation left, but flexion-extension was 
essentially within normal limits. Claimant had had a partial 
fusion of her right knee on account of a fracture of the right 
leg, hence, active and passive range of motion of the right knee 
was abnormal. The right leg was approximately one inch shorter 
than the left. Claimant was tender to palpation in the lumbar, 
thoracic and cervical spine, but apparently without real muscle 
spasm. Burr reported that "[s] he was moving spontaneously and 
-- there appeared to be some minor mechanical involvement, which 
we have not been able to determine the etiology of the sacrum on 
ilium or the iliosacral complex." 

Burr reported that claimant had a chronic strain of the 
lumbar spine extending into the sacrum. He reported that 
chronic strain generally involves consistent pain extending . for 
greater than six months. He reported that a chron i c problem 
generally results in change in soft tissue, shortening of 
musculature with thi muscle losing its normal suppleness and 
With the effects of the strain extending elsewhere within the 
musculoskeletal system, that is, over time involving not only 
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the muscle, but also the joint capsule, the ligamentous structure 
and the facial mechanisms. 

Burr reported that claimant had been seen on a fairly 
regular basis, that is, two or three times per week, from April 
(1986) until approximately two months prior to the deposition. 
Claimant was started on a posture and exercise program and 
encouraged to increase her overall activity level. Hot packs, 
high voltage galvanic stimulation, ultrasound, therapeutic 
exercise, joint mobilization techniques and cranial-sacral 
technique were also used. Burr reported that claimant's ability 
to perform outside physical activity was limited to a degree 
because of the functional problems she had with her right knee 
and partial fusion of that knee. Treatment alleviated claimant's 
complaints of profus~ sweating and cold feelings in both arms 
and legs or hands and feet. Burr reported that therapy provided 
"better balance" with claimant's sacroiliac mechanism and that 
her lumbosacral and thoracic complaints decreased, although 
those were chronic in nature and had required ongoing treatment. 
Burr did not believe claimant was a malingerer. He felt that 
her condition would result in some permanency. He opined that 
claimant's condition would probably preclude her from work 
involving a lot of lifting or where she would be either standing 
or sitting only. She would do better where she could maintain 
mobility and change her posture on a regular basis and she could 
probably, at that point, return to some very light waitressing. 

Burr concurred that claimant's permanent partial impairment 
to the body as a whole is somewhere between five and ten percent. 
Burr opined that claimant had reached her maximum improvement in 
approximately December, [1986]. 

Burr reported that claimant's leg length discrepancy ''reflects 
into the hip and into the sacrum, because of the short leg 
length, then the pelvic base or the hips are not even, which 
would make the right hip low. That compensates then into the 
lumbar spine." He felt that all of the foregoing creates a 
minor mechanical problem within the sacroiliac mechanism, 
consistent with "all of this ,, " He reported that claimant does 
wear a shoe lift, which then "puts things more in balance," 
however. 

Bernard Kratochvil, M.D., initially saw claimant and reported 
that examination of the back revealed tenderness to pressure in 
the lower lumbar area, especially over the right buttock. 
Straight leg raising did not seem to increase pain into the 
right lower extremity. Reflexes in the lower extr e mity were 
good as was strength and there was no sensory disturbance. The 
impression was of cqntusion of the lower back with contusion of 
the right sciatic nerve. Claimant was hospitalized on October 
11, 1985 with considerable pain in the right lower extremity. 
The trochanteric area was injected with steroids, but without a 
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great deal of improvement. Physical therapy caused gradual 
improvement and claimant was discharged October 18, 1985. 

JU11 ~6 

Dr. Kratochvil reported, on December 3, 1985, that claimant 
had been readmitted to the hospital. An EMG study did not show 
any particular nerve root abnormality, but on account of persistent 
pain, a lumbar myelogram was performed. Claimant was reported 
as having a disc herniation at the last lumbar level and the 
sacrum characterized as the L6-Sl level. Behrouz Rassekh, M.D., 
saw claimant in consultation and felt that conservative care 
should be pursued as he did not feel the Sl radiculopathy 
correlated with clinical findings. 

On February 4, 1986, Dr. Kratochvil reported that claimant 
had been unable to work si.nce September 13, 1985, was continuing 
to be treated conservatively and would be unable to return to 
work for an indefinite time. 

On April 16, 1986, Dr. Kratochvil reported that claimant had 
taken medication to alleviate her symptoms which had resulted in 
constipation which was indirectly related to the work-related 
incident. 

On August 11, 1986, Dr. Kratochvil indicated that he had 
seen claimant as of that date and that she still had symptoms 
relating to her back and right lower extremity and that further 
conservative care as well as continuation with Back School was 
appropriate. He estimated that claimant had a ten percent 
permanent partial impairment of her back as a result of her 
injuries. The doctor reiterated his permanency opinion on 
October 14, 1986. 

On October 14, 1987, Dr. Kratochvil reported that, when last 
examined on August 13, 1987, claimant had continuing complaints 
with her back and had not reached maximum medical improvement. 

Deanna J. Rogge, D.C., saw claimant for examination on 
January 6, 1986. She reported that claimant had reportedly 
incurred a fall at work on September 13, 1985, but that claimant's 
history to the accident was not significant as it related to her 
present injury. During consultation, claimant complained of low 
back pain with radiation into both buttocks, right posterior leg 
pain and numbness to the toes, right shoulder and neck pain, and 
thoracic pain rotating into the anterior chest. Claimant's gait 
was irregular with stiff and slow movements. On palpation of 
claimant's head, neck, shoulder girdle, thorax, lumbo-pelvic 
region, and extremities, marked muscle spasms were displayed of 
the bilateral gluteal, lumbar and thoracic paraspinal and 
trapezious muscles. Tenderness was elicited in the gluteal 
muscles bilaterally and paraspinal muscles from L5-Ll. Orthopaedic 
examination revealed a positive Kemps bilaterally, Lewin, 
Braggard bilaterally, Laseques bilaterally, Ely and Nachlas 
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bilaterally, Foramina Compression to the right and Valsalva 
maneuver. Neurological examination revealed reduced patellar 
reflex bilaterally. Range of motion tests, as measured visually, 
demonstrated pain in all ranges of motion of the cervical and 
lumbar vertebrae. X-ray studies of the cervical area revealed a 
slight reversal cervical curve. Thoracic x-rays revealed an 
elevated right shoulder and mild scolosis curve and moderate 
degenerative changes. Lumbar x-rays revealed a decreased disc 
space at LS-Sl and moderated spurring of the anterior aspects of 
the lumbar vertebrae bodies. Slightly elevated left hip concave 
curve to the left of the lumbar spine was also noted. Claimant's 
injuries were interpreted as acute traumatic subluxation strain 
and sprain of the lumbar spine with resultant intervertebral 
disc syndrome with attendant extension neuralgia parasthesia. 
Chiroprac tic manipulation as well as heat and ultrasound were 
admin istered. A lumbosacral support belt was also used. 
Cla imant was instructed to avoid sitting, lifting, and bending. 
Prognosis was rated as guarded and it was reported that post 
traumatic pathology was probable sin~e the principal injury was 
one of ligamentous and muscular sprain and strain to the joints. 

On March 5, 1986, Dr. Rogge reported that claimant had had a 
return of normal sensation in both legs and in her left arm and 
an increase in her patellar reflex for both right and left legs. 
She reported that claimant was still experiencing a great deal 
of pain, but stated that it was of less intensity and that 
claimant 's ranges of motion had increased. 

On May 7, 1986, Dr. Rogge reported that claimant would not 
be able to be employed for several years. She recommended that 
claimant refrain from sitting, lifting, bending or twisting. 

Lilly M. Stoller, M.D., reported on January 23, 1986 that 
she had seen claimant for a one-time evaluation of her pain upon 
referral from Dr. Weber. She characterized claimant as a quite 
hyste roid young woman who sees herself as having a great deal of 
insight in a psychological sense when mainly there is a emotional 
react ion to the situation and a looking for an easy solution. 
Dr. Stoller reported that claimant truly does not believe she 
has psychophysiologic or conversion symptoms "and I see it as 
likely that may well be present." The doctor reported that 
claimant had a traumatic car accident in September, 1979 leaving 
her with her leg broken in four places. The doctor stated: 

My best guess psychodynamically is that this 
current accident is re-triggering the unresolved 
feelings from the previous accident of September 
1979 which was of course very severe. 

, 

The doctor further stated: 

.•. I think this woman has difficulty resolving her 
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feelings but is pretty unaware of this difficulty 
and would be difficult to do therapy with at the 
present time. I think if she could ever own what 
those problems are perhaps she could be helped more. 

Daniel L. McKinney, M.D., reported that he had examined 
claimant on March 14, 1986 and found no reflex change, weakness 
or sensory loss and noted no muscle spasm in her back. He 
believed that claimant had suffered a chronic lumbar strain and 
recommended further chiropractic treatment or possibly a swimming 
or light exercise program as in her best interest. 

On June 11, 1986, Dr. McKinney reported that he had not seen 
claimant since the initial examination of March 14, 1986 and 
that, at that time, he did not have any neurosurgical treatment 
to render her. He opined that, in view of the chronicity of her 
symptoms, he would anticipate a permanent partial "disability" 
of approximately five percent of the body as a whole. 

Michael J. Morrison, M.D., examined claimant on May 6, 1986. 
He reported that claimant walked with a limp because of her 
right leg shortening, but that forward flexion of her cervical 
and lumbar spine was full with no gross muscle weaknesses in 
either her upper or lower extremities, biceps, triceps. Knee 
jerks and ankle jerks bilaterally were l+/4+ and straight leg 
raising was negative bilaterally. The doctor reported that 
claimant's symptoms were all related to soft tissue strain and 
could easily be managed with abdominal flank muscle strengthening 
exercises supplemented with bicycle riding or swimming. He 
reported that when claimant was asked whether previous physicians 
would allow her to exercise, she stated emphatically that none 
would allow her to do so. He indicated that, upon review of her 
records, it was well outlined that Dr. Kratochvil had tried to 
reinforce this to her. Dr. Morrison opined that, after three of 
four weeks of performing appropriate exercises as well as 
bicycling or swimming, claimant could return to her prior job 
without restriction. He further stated that the injury should 
not result in permanent [impairment] and that, if after three of 
four weeks of exercising, claimant was unable to return to work, 
psychological testing should ·be obtained to rule out any possible 
functional overlay. 

On May 1, 1987, Dr. Morrison reported that he had seen 
claimant on April 29, 1987. He reported that claimant's examination 
continued to reveal no objective evidence of any muscle weakness 
or atrophy, reflex changes or straight leg raising findings. He 
reported that he explained to claimant that she had reached 
maximum medical recovery, that no further medical treatment was 
indicated and that no permanency was anticipated from her injury. 
Dr. Morrison is associated with Orthopedic Clinic, P.C. 

Dennl.·s R Gree DC reported that thermography of December • n, • . , 
I 
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15, 1986 showed findings consistent with right CS nerve root 
irritation and left C6-7-8 nerve root irritation corrolating 
with claimant's symptomatology and clinical findings. Dr. Green 
reported that thermography of December 5, 1986 showed findings 
consistent with right LS-Sl nerve root irritation and corrolated 
with the patient's symptomatology in clinical findings. He 
reported that the abnormal vascular heat emission patterns in 
the right posterior thigh and right posterior calves were 
consistent with the LS-Sl nerve root irritation, but may be 
considered equivocal due to extensive injury to the right thigh 
in a prior injury in 1979 as evidenced by the cicatricial area 
in the right thigh. Dr. Green diagnosed claimant's conditions 
as chronic sprain of the lumbosacral spine with right sciatic 
neuropathy and chronic sprain of the cervical spine with brachia! 
neuropathy. 

Medical costs in evidence are as follows: 

Dennis Green, D.C. 
Broadway Chiropractic Clinic 
Medical Anesthesia Associates 
The Physicians Clinic 
Bernard Kratochvil, M.D. 
Mercy Hospital 
Daniel McKinney, M.D. 
Jennie Edmundson Hospital 
Cogley Medical Associates 
Lilly M. Stoller, M.D. 
Emergency Care Division 
Walgreens 
Bluffs Neurosurgical Associates 
Omaha Neurological Clinic 
Neurosurgical Assoc. of Council 

$ 829.99 
1,565.00 

475.00 
2,125.00 

210.00 
281.25 

50.00 
1,803.25 

202.00 
60.00 
97.00 

357.13 
285.00 

90.00 
Bf. 75.00 

APPLICABLE LAW AND ANALYSIS 

We shall first consider the rate • issue. 

Defendants contend that claimant was a part-time employee. 
Claimant contends she was hired as a full-time employee at a 
rate of $5.00 per hour for a maximum of 40 hours per week. 
Claimant further contends that she worked as the only waitress 
in the establishment and earned a minimum of $200 per week in 
tips. Claimant is single with two children. Claimant testified 
that she was initially paid $4.50 per hour, but at a later 
Point, earned $5.00 per hour. No records as to claimant's wages 
or tips were submitted into evidence. Defendants did not off e r 
any testimony contradicting claimant's testimony, but for 
questioning claimant as to whether she had earned $1,065 while 
working for Aunt Bea's. Claimant testified that she worked 
full-time from 10:00 a.m. until 6:00 p.m., six days per week. 
While we do not find claimant an altogether credible witness, we 
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find that employer's total failure to participate in the arbitration, 
either by providing direct testimony or by providing documentary 
evidence of the employer's position compelling. Claimant's 
testimony is accepted. Claimant was apparently earning $5.00 
per hour and working 48 hours per week when injured. Such would 
represent a gross wage of $240.00. Claimant's testimony that 
she earned $200 per week in tips is not unreasonable, given the 
nature of the business in which claimant worked and the extended 
hours during which she worked. Claimant testified that approximately 
one-third of her tips were given to the cook who was also on 
duty in the afternoon. Hence, claimant's estimated tip earnings 
are reduced by one-third to $133. 00. Claimant's gross weekly 
wage then is $373.00. The basis for compensation is governed by 
section 85.36(6). (It is not altogether clear whether claimant 
had worked 13 calendar weeks prior to her injury. The result 
would remain the same, even if the basis of compensation was 
section 85.36(7), however.) Claimant is single and entitled to 
t wo exemptions. The applicable rate of weekly compensation is 
$229. 06. 

The parties have stipulated that claimant's injury was 
causally related to temporary total or healing period disability, 
but claimant contends she is entitled to a running award as she 
ha s not yet reached maximum medical improvement and defendants 
co ntend that claimant's condition had stabilized as of October 
14, 1986. 

As claimant's condition is found to have produced permanent 
disability as discussed below, our current concern is with 
healing period and not temporary total disability. 

Section 85.34(1), Code of Iowa, provides that healing period 
benefits are payable to an injured worker who has suffered 
pe rmanent partial disability until (1) he has returned to work; 
(2 ) is medically capable of returning to substantially similar 
employment; or, (3) has achieved maximum medical recovery. The 
ind ustrial commissioner has recognized that healing period 
benefits can be interrupted or intermittent. Willis v. Lehigh 
Po rtland Cement Company, Vol. 2-1, State of Iowa Industrial 
Commissioner Decisions, 485 (1984). 

Healing period ends upon the return t o work or at the po int 
of maximum medical recovery. Continuing to receive medical 
care, which is maintenance in nature, does not extend the 
healing period beyond the point where claimant actually sto pped 
improving. Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W. 2d 
60 (Iowa 1981); Derochie v. City of Sioux City, II Industrial 
Commissioner Report, 112 (1982), District Court Appeal, r ema nd ed 
for settlement. On May 7, 1986, Dr. Rogge report ed that c laima n t 
would be unable to oe employed for several years. Gn Ma y 6, 
1986, Dr. Morrison reported that claimant would be a bl e t o 
return to a prior job without restrictio n af te r thr e e o r f o ur 

. 
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weeks of performing appropriate exercises as well as bicycling 
and swimming. On June 11, 1986, Dr. McKinney opined that 
cla imant had a five percent body as a whole permanent partial 
"disability." On August 11, 1986, Dr. Kratochvil indicated that 
cla imant a ten percent permanent partial impairment of her back 
and reported that she still had symptoms relating to her back 
and right lower extremity. He advised further conservative care 
as well as continuation with Back School. In his March 17, 1987 
depo sition, physical therapist Jay Burr opined that claimant had 
reac hed maximum medical healing as of approximately December, 
1986 and reported that she had miss approximately 15 physical 
the rapy sessions originally scheduled from January through March 
17, 1987. On October 14, 1987, Dr. Kratochvil reported that 
cla imant had continued to have complaints relative to her back 
whe n last examined on August 13, 1987 and that claimant had not 
reached maximum medical improvement. 

The fighting issue here is the nature of claimant's care 
fol lowing assignation of permanency ratings in June and August, 
1986 . Claimant's symptoms and requirements for care following 
such dates were not noticeably different from her symptoms and 
requ irements for care on or prior to such dates. While both Dr. 
Kratochvil and Dr. Rogge, and to a lesser extent Mr. Burr, 
indicate that claimant will need continuing care for her symptoms, 
they do not indicate the treatment will improve her underlying 
cond ition. Indeed, the record does not disclose that Dr. Kratochvil 
had seen claimant from his August 11, 1986 examination through 
his August 13, 1987 examination. Such an extended time without 
treatment by one's primary medical physician would suggest a 
stab ilized medical condition. Likewise, treatment by Dr. Rogge 
also appears to have been primarily geared to reduction of 
symptomatology within the last year. Mr. Burr had seen claimant 
on a fairly regular basis from April, 1986 until approximately 
December, 1986. He had characterized her condition as chronic, 
howeve r, and had indicated she would need ongoing treatment. 
All of the above suggests that, at least as of the date Dr. Kratochvil 
assig ned claimant a permanency rating, that is, August 11, 1986, 
claimant's condition had stabilized to the point where she could 
be legally characterized as having reached maximum medical 
improvement. We accept that as the date upon which healing 
Pe riod benefits terminated. We reject the opinions of Dr. Kratochvil 
and Dr. Rogge regarding their views that claimant had not yet 
reac hed maximum medical improvement and claimant's non-employability. 
Each , when taken in the context of the practitioner's overall 
• involvement with and discussion of claimant's condition, suggests 
that the practitioner was equating a continuing need for medical 
treatment with an absence of maximum medical impr oveme nt • . 

We consider the question of whether a causal relationship 
e~ists between claimant's injury and claimed permanent partial 
d1sab il i ty. 

• 
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The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 13, 1985 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Li nd ah 1 v • L • 0 • B og gs , 2 3 6 Iowa 2 9 6 , 1 8 N • W • 2 d 6 0 7 ( 1 9 4 5 ) • A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
par t , by the tr i er o· f f ac t • Id_. at 9 0 7 • Fur the r , the we i g ht to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

Dr. Kratochvil has indicated that claimant has a ten percent 
permanent partial impairment of her back as a result of her 
injuries. Dr. Morrison has reported that claimant has no 
permanency and has stated that she could return to her prior job 
without restriction after appropriate treatment. He characterized 
claimant as resisting offered treatment options of exercise and 
programmed exercises. Dr. Stoller, a psychiatrist, felt that 
psychophysiological conversion symptoms may well likely have 
been present in claimant's condition. She further surmised that 
claimant's work injury was retriggering unresolved feelings from 
her previous accident of 1979 in which claimant had broken her 
leg in four places. The doctor thought claimant had difficulty 
resolving her feelings, but was pretty unaware of this difficulty 
which would, in turn, create difficulties in conducting therapy 
with claimant as of the time of her examination. Mr. Burr had 
reported that claimant's leg length discrepancy "reflects into 
the hip and into the sacrum, because of the short leg length, 
then the pelvic base or the hips are not even, which would make 
the right hip low. That compensates then into the lumbar spine. 
11 He believed that created a minor mechanical problem within 
the sacroiliac mechanism which he stated was consistent with 
11 all of this. 11 Burr ha:d reported that claimant had a chronic 
strain of the lumbar spine extending into the sacrum. Other 
physicians and practitioners did not render opinions r e levant t o 
the causal relationship issue . 

• 

Dr. Kratochvil's opinion as claimant's primary tre a ting 
medical practitioner is entitled to substantial weight. Dr. Kratochvil 
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only relates claimant's permanent partial impairment to her back 
to her injuries. (We note that the term "injuries" as used in 
the doctor's opinion is somewhat ambiguous a& it is not altogether 
clear that Dr. Kratochvil is speaking only of claimant's work 
injury and not of her previous automobile and motorcycle accidents. 
The doctor's medical reports overall reference only to the work 
injury, however. On that basis, we surmise that the doctor's 
opinion is as to causal connection to the work injury.) Claimant's 
back condition, as such is evidenced by the ten percent permanent 
partial impairment rating of Dr. Kratochvil and the five percent 
permanent partial rating of Dr. McKinney, is found to be causally 
related to her work injury. Claimant's multiple other symptoms 
and complaints are not found to be so related. Claimant's 
complaints are, in the experience of this deputy, atypical of 
those seen from the injury as described. Their multiplicity 
supports Dr. Stoller's conclusion that claimant is a hysteriod 
personality, sustaining a conversion reaction. They further 
suggest that claimant's physical problems, in part, may relate 
to her leg fracture previously, and not to her work injury. 

We reach the question of entitlement to section 85.27 
benefits. 

We are perplexed as to the nature of this issue. Under the 
section, claimant is entitled to payment of all medical costs 
related to a compensable injury and authorized by the employer. 
Pursuant to the pre-hearing report, the parties stipulated as to 
both the issue of causal connection to the work injury and the 
issue of authorization indicating that medical services were 
both authorized and causally connected to the work injury. 
Given those stipulations and the lack of any evidence in this 
record directly contrary to those stipulations, defendants are 
ordered to pay medical costs in evidence. 

We reach the question of permanent partial disability 
entitlement. 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

I 
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Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of 
earn ing capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 

10.1.134 

and -inability to engage in employment for which he is fitted. 
Olso n v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251,257 (1963). 

In Parr v. Nash Finch Co., {Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated : 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeniable 
that it was the "loss of earnings" caused by the 
job transfer for reasons related to the injury that 
the court was indicating justified a finding of 
"industrial disability." Therefore, if a worker is 
placed in a position by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden v. Big Ben Coal Co., 
288 N .w. 2d 181 (Iowa 1980). 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indica te that relief would be granted. Mcspadden v. Big Ben 
Coal Co., supra. 

Claimant has, at mo~t, a ten percent permanent partial 
impai rment rating. ~ Burr has opined that she could possibly 
attempt a return to some light-duty waitressing. Claimant is a 
brigh t individual with a variety of previous skills. She has 
shown a capacity for additional education and appears to be a 
good candidate for vocational rehabilitation, should she so 
~hoose . She is a younger worker and that also would be a factor 
in her favor, should she choose further schooling or retraining. 
Without such, even though claimant appears to be restricted as 
~o her ability to either stand or sit over a prolonged period, 
it does appear that . there may well be employments in which 
claimant would have the physical mobility which she requires, 
but which would utilize her previous talents. Claimant has not 
sought other employment. That fact, as well as claimant's 
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choice to discontinue the schooling that she had attempted 
following her injury, raise doubts as to claimant's motivation 
to improve her present condition. They also -make it difficult 
to assess the reliability of claimant's own testimony regarding 
what she can and cannot do at this time. While defendants are 
required to compensate claimant for her loss of earning capacity, 
defendants are not to be penalized for claimant's own lack of 
motivation and initiative. When all factors set forth above are 
considered, claimant is found to have sustained a permanent 
partial disability of 20% of the body as a whole. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

Claimant is 30 years old, single, with two minor children . 

• 
Claimant is a high school graduate with prior work 

as a secretary, bookkeeper, receptionist and waitress. 
experience 

Claimant worked as a waitress and bartender for Aunt Bea's 
Restaurant. She also had minor bookkeeping duties at the 
restaurant. 

Claimant worked from 10:00 a.m. until 6:00 p.m. six days per 
week at the restaurant. 

Claimant's salary, when first employed, was $4.50 per hour 
and her salary, when injured, was $5.00 per hour. 

Claimant earned approximately $200 per week in tips and gave 
approximately one-third of that amount to the restaurant cook. 

Claimant's gross wage was $373.00 per week. 

Claimant received an injury arising out of and in the course 
of her employment on September 13, 1985 when she slipped and her 
feet went out from under her while working. 

Claimant was treated conservatively following that injury. 

Treatment claimant has received over at least the last year 
has been designed to reduce her symptomatology and not to 
alleviate her overall condition. 

Dr. Kratochvil, claimant's primary treating physician, 
assigned claimant a permanent partial impairment rating on 
August 11, 1986. 

Claimant reached maximum medical improvement on August 11, 
1986. 

• 
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Claimant has multiple symptoms not generally characteristic 
of a low back injury. 

Dr. Kratochvil has opined that claimant's permanent partial 
impairment rating to her back is on account of her injuries. 

Claimant had had two prior vehicle accidents. 

Claimant had broken her leg in four places in a motorcycle 
accident in 1979. 

Claimant is likely a hysteriod individual with psychophysiological 
conversion symptoms. 

Claimant has a leg length discrepancy which creates a minor 
mechanical problem within the sacroiliac mechanism consistent 
with her current problems. 

Claimant's many other symptoms do not relate to her September 
13, 1985 injury, but claimant's back condition generally relates 
to such injury. 

Claimant has a permanent partial impairment of from five to 
ten percent of the body as a whole. 

Claimant is a younger worker. 

Claimant would require a position where she could alternate 
between sitting and standing. 

Claimant has done well in previous college coursework. 

Claimant is bright and shows a capacity for increased 
education and for vocational rehabilitation. 

Claimant has not sought other work. 

Claimant is not well-motivated. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant's rate of weekly compensation is $229.06. 

Claimant has established that her injury of September 13, 
1985 is a cause of the disability to her back upon which she now 
bases her claim. 

Claimant has not established that her injury of September 
13, 1985 is a cause of other disabilities upon which she now 
bases her claim. 

• 

' i 

I 



- --------------------
I-lCGRUDER V. f•1ANAS BALAGNA D/B/ A AUNT BEA'S 
Page 17 

Claimant is entitled to healing period benefits from her 
injury date through August 11, 1986. 

Claimant is entitled to permanent partial disability from 
her injury of September 13, 1985 in the amount of 20%. 

Claimant is entitled to payment of all medical costs in 
evidence. 

ORDER 

THEREFORE, IT IS ORDERED: 

,ui137 

Defendants pay claimant permanent partial disability benefits 
fo r one hundred (100) weeks at the rate of two hundred twenty-nine 
a nd 06/100 dollars ($229.06) with those payments to commence on 
August 12, 1986. 

Defendants pay claimant healing period benefits from claimant's 
in jury date through August 11, 1986 at the rate of two hundred 
t wenty-nine and 06/100 dollars ($229.06). Defendants compensate 
cl aimant for the proportionate difference between the rate of 
payment and the correct rate of weekly compensation for those 
wee k s during which benefits were paid at the rate of one hundr e d 
th r e e and 77/100 dollars ($103.77) and the rate of thirty and 
67/ 100 dollars ($30.67). 

Defendants pay accrued amounts in a lump sum. 

Defendants pay claimant all medical c o sts in evide nce as 
such costs are outlined in the above review of the evidence. 

Defendants pay interest pursuant t o Iowa Code section 85.30 
as amended. 

Defendants pay costs pursuant to Division of Industrial 
Se r v ices Rule 343-4.33. 

Defendants file Claim Activity Reports as r e quired by this 
ag e ncy pursuant to Divisio n of Industri a l Services Rul e 343-3 .1. 

S igned and filed this day of , 1988. 

.., HELEN JEAN WALLESER 
DEPUTY IND6_;:TRIAL COMMISSIONER 
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Copies To: 

Mr. Sheldon M. Gallner 
Attorney at Law 
803 Third Avenue 
P.O. Box 1588 
Council Bluffs, Iowa 51502 

Mr. Michael O'Bradovich 
Attorney at Law 
4535 Leavenworth, Suite 22 
Omaha, Nebraska 68106 
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Filed February 19, 1988 
HELEN JEAN WALLESER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RI\LPH K. MCGUIRE, 

Claimant, 

vs. 

PAGE COUNTY, IOWA, 

Employer, 

and 

FREMONT INDEMNITY COMPANY, 

Insurance Carrier, 
Defendants. 
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File No. 811944 

A R B I T R A T I O N 

D E C I S I O N 
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Claimant's treatment, upon advise of authorized physician 
that claimant see another doctor, found compensable. 

Claimant permitted alternate care with psychiatrist of his 
choice for work injury related depressive disorder. 
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BEFORE THE IOWA INDUSTRIAL 

RALPH K. MCGUIRE, 

Claimant, 

vs. 

PAGE COUNTY, IOWA, 

Employer, 

and 

• 

• • 
• • 
• • 
• • 
• • 

• • 
• • 
• • 
• • 
• • 
• • 
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FREMONT INDEMNITY COMPANY, • • 

Insurance Carrier, 
Defendants. 

• • 
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• • 

INTRODUCTION 

FEB 1 9 1958 

COMMISSIONER IDWA INDUSTRIAL COMMISSIONER 

File No. 811944 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration and for medical benefits 
brought by the claimant, Ralph K. McGuire, against his employer, 
Page County, and its insurance carrier, Fremont Indemnity 
Company, to recover benefits under the Iowa Workers' Compensation 
Act as a result of an injury sustained December 2, 1985. This 
matter came on for hearing before the undersigned deputy industrial 
commissioner at Council Bluffs, Iowa on December 2, 1987. A 
first report of injury was filed on December 18, 1985. The 
parties stipulated that claimant has received 28 6/7 weeks of 
temporary total disability benefits and 35 weeks of permanent 
partial disability benefits, all of which were paid at the rate 
of $176.73. The record in this case consists of the testimony 
of claimant, of Alfred J. Marchisio, Jr., and of Virginia Stumbo 
as well as of claimant's exhibits l through 4 and defendants' 
exhibits A, B, and C. 

ISSUES 

Pursuant to the prehearing report, the parties stipulated 
that claimant did receive an injury which arose out of and in 
the course of his employment on the alleged injury date. The 
issue to be decided is payment fot alternate care. The parties • 

were in disagreement as to whether that issue included only the 
issue of payment for past care provided or whether it included a 
subsequent issue and application for future alternate care. 

• 
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REVIEW OF THE EVIDENCE 

Claimant, Ra l ph K. McGuire, testified that he has gone 
through the tenth grade in school , but is unable to read. 
Claimant was employed as a custodian for Page County when 
injured on December 2, 1985. He subsequently received treatment 
from John L. Greene , M.D., and James Eaves, M.D. Claimant was 
released for work on July 28, 1986. He reported that he could 
then "lift a little bit." Claimant apparently worked from 
August 4, 1986 until he was terminated on September 17, 1986. 
Claimant characterized his termination as having been caused 
because he could not do the work and because he had taken too 
much time off. 

Claimant contacted Virginia Stumbo, workers' compensation 
supervisor with Underwriters Adjusting Company, in December, 
1986. She told him to contiriue treating with Dr. Eaves. 
Claimant reported that, as 'of that time, he could not sit, stand 
or walk comfortably. Claimant testified that Dr. Eaves told him 
he should receive another doctor's opinion. Claimant saw James 
Conroy, M.D., and Maurice P. Margules, M.D., in December, 1986. 
Apparently, claimant initially saw Dr. Conroy who then referred 
him to Dr. Margules. Claimant also retained counsel that month. 

Claimant reported that Dr. Margules performed a series of 
tests and then advised claimant that he had a damaged disc for 
which he needed surgery. Claimant had surgery on January 2, 
1987. Claimant agreed he had not notified anyone with Page 
County before that surgery, but stated that, to the best of his 
knowledge, he had notified his counsel before his hospitalization. 
Claimant agreed he had not personally notified defendants and 
stated he did not believe anyone had notified them of his 
election to have the second surgery. Claimant stated that his 
counsel was aware of claimant's appointment with Dr. Conroy. 
Claimant stated, however, that he himself did not even know he 

• 

was going into the hospital until after he got there. Surgery 
was scheduled for three days following the appointment with Dr. Margules. 
Claimant notified his counsel of the surgery after the surgery 
had been completed. 

Claimant characterized the surgery by Dr. Margules as having 
h~lped his condition and stated that he was 50% better than he 
had been prior to that surgery. He stated that he could now 
walk, bend and stoop to some degree. Claimant was visibly 
uncomfortable at hearing and stood and moved about on occasion 
while testifying. Claimant reported that he is now working four 
hours per day delivering parts for an auto supply house. He 
characterized that job as not requiring reading or writing and 
as requiring driving only within a 20-mile radius. Claimant 
opined that he could not work more than four hours per day. 

Claimant reported that he has had tingling in his left leg 
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and hand for approximately the last three or four months and has 
had tingling in his right hand for approximately three weeks. 
He reported that his back pain is at the belt line and radiates 
into the buttocks over the width of the whole back. 

Alfred J. Marchisio, Jr., a vocational rehabilitation 
counselor and consultant, characterized claimant as having low 
literacy skills. 

Virginia Stumbo testified that she had been a claims examiner 
for the insurance carrier's adjusting company when claimant's 
claim opened. She understood that Dr. Eaves had treated claimant 
initially and had referred claimant to Dr. Greene who had 
performed a microdiscectomy in March, 1986. She testified that 
the insurer had paid claimant's medical costs until termination 
of his employment for all medical costs submitted and had paid 
claimant for all time off work on account of the injury. She 
reported that the insurer had paid claimant 35 weeks of permanent 
partial disability benefits upon receipt of Dr. Greene's permanent 
partial impairment rating of seven percent. Ms. Stumbo reported 
that claimant's counsel contacted her on December 22, 1986 and 
that she then authorized an independent medical examination with 
Dr. Margules, but confirmed that Dr. Greene remained claimant's 
treating physician. She indicated that exhibit A, a letter of 
January 22, 1987 to claimant's counsel, was a confirmation of 
the earlier telephone conversation. She reported that exhibit 
B, a letter dated January 22, 1987 of claimant's counsel to the 
insurer, informed her of claimant's surgery with Dr. Margules of 
January 2, 1987. Ms. Stumbo reported that she subsequently 
conversed by phone with claimant's counsel and again told him 
that Dr. Greene was the treating physician and that care with Dr. 
Margules was unauthorized. 

January 22, 1987 correspondence between Ms. Stumbo and 
claimant's counsel indicates that the letter is a confirmation 
of a phone conversation of December 22, (1986). The letter 
advises that claimant is entitled to an independent medical 
examination (with Dr. Margules), but that Dr. Greene is the 
recognized treating physician. Ms. Stumbo also requested a copy 
of any information received from Dr. Margules. A January 22, 
1987 letter of claimant's counsel to Ms. Stumbo reports that Dr. Conroy 
had referred claimant to Dr. Margules who performed surgery in 
the form of a repeat laminectomy. 

Ms. Stumbo agreed that she had not sent claimant for treatment 
with Dr. Greene after August 7, 1986. She could not recall 
counsel reporting that claimant could barely walk when she spoke 
with claimant's counsel in December, 1986. She indicated that 
they had not discussed surgery during that conversation. 

Ms. Stumbo testified that, had the insurer received medical 
reports advising of the need for surgery, the insurer's medical 

I 
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consultant would have reviewed such. She indicated that the 
insurer had no reason to question the accuracy of any medical 
reports or any tests relative to claimant. Ms. Stumbo advised 
that the insurer would have had no problem with the second 
surgery, had Dr. Greene been able to review claimant's medical 
reports and had Dr. Greene subsequently agreed that another 
surgery was necessary. 

J01143 

Claimant has $11,115.40 in unpaid medical expenses including 
the following charges,· 

Jennie Edmundson Memorial Hospital $4,743.10 
December 28, 1986 through January 10, 1987 

James Conroy, M.D. 211.50 
December 26, 1986 through January 10, 1987 

Medical Anesthesia Assoc. 550.00 
December 29, 1986 through January 2, 1987 

Maurice Margules, M.D. 3,690.00 
December 28, 1986 through August 3, 1987 

Clarinda Memorial Hospital 1,085.80 
March 12, 1987 through March 17, 1987 

Clarinda Memorial Hospital 16.00 
March 25, 1987 

Jennie Edmundson Memorial Hospital 
April 17, 1987 

James E. Eaves, M.D. 
April 21, 1987 through April 22, 

775.00 

44.00 
1987 

The March 25, 1987 charge with Clarinda Memorial Hospital 
was designated as "PT''; the April 17, 1987 Jennie Edmundson 
Hospital charge was designated as ''MRI.'' The evidence as a 
whole reveals that charges submitted related to claimant's 
treatment with Drs. Conroy and Margules. 

On July 9, 1986, Dr. Eaves reported that claimant had not 
responded well following surgery and that he had discussed such 
with Dr. Greene and the head of the pain center at the University 
of Nebraska Medical School. He reported that, based upon the 
recommendations of apparently the pain center, Dr. Eaves would 
not recommend that claimant return to work. Dr. Eaves further 
recommended that claimant be evaluated at the pain center if the 
insurer so agreed and that he be retrained. 

On July 25, 1986, Dr. Greene of Neurological Surgery, Inc., 
reported that he had seen claimant on July 21, 1986 with complaints 
of low back pain and left lower extremity pain. Dr. Greene 
reported that, upon examination, claimant walked with a limp, 
but had no muscle spasm and straight leg raising tests were 
negative. He reported that claimant had no neurological findings, 
but had good motor strength with deep tendon reflexes and good 
sensation. An EMG of the left lower extremity was normal and a 
CT scan of the lumbar spine was much better than pre-operatively 

• 
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with x-rays of the lumbar spine showing no evidence of disc 
space. The doctor stated that he ''would not expect the CAT scan 
findings to completely disappear. There is always going to be 
some bulging of the annulus. However, I don't think this is 
significant. I cannot explain (claimant's) symptoms on a 
discogenic basis." 

On January 13, 1987, Dr. Conroy, who is board-certified in 
internal medicine, reported that examination of claimant showed 
loss of pin prick sensation over the lateral surface of his left 
leg in a typical dermatone distribution as well as diminished 
deep tendon reflexes indicative of nerve root injury on that 
side. The doctor reported that magnetic resonance image scan 
(MRI) was consistent with persistent bulging of disc material in 
the LS,Sl interspace and that claimant, therefore, was referred 
to Dr. Margules who did additional studies and who eventually 
perfo rmed a repeat laminectomy. The doctor further reported 
that claimant had some co-existent medical problems including 
features of a peptic ulcer and mild reactive depression secondary 
to the year-long distress and disability. 

J. Huddle, M.D., interpreted a CT scan of December 29, 1986 
as revealing minimal bulging posteriorally to the left at the 
LS-Sl disc with such causing a mild degree of foraminal stenosis 
and mild stenosis on that side, but with no significant defect 
seen against the spinal canal. Nerve roots appeared to be in 
normal posit ion. 

An operative report of Dr. Margules of January 4, 1987 
indica ted that the LS-Sl disc was found to be compressing the Sl 
root. The disc was incised and a large amount of disc tissue 
including two large necrotic fragments were removed. After the 
disc space had been cleaned of its disc material, no evidence of 
disc material was found in the epidural space. The root was 
exposed and free of compression. 

In a discharge summary of January 10, 1987, Dr. Margules 
reported claimant's pain as strictly radicular in type and 
involving only the left lower extremity, described as the left 
gluteal region, posterior aspect of the left thigh, and left 
lower leg with paresthesia in the lateral aspect of the left 
lower leg. He reported that there was no involvement of the 

-right lower extremity and no involvement of the upper extremities. 
The doctor further reported that EMG studies and nerve conduction 
studies of the left lower extremity were normal. Myeloradiculography 
did not show evidence of abnormal findings. The doctor reported 
that surgery was performed on the basis of claimant's history, 
clinical findings of Sl root involvement and CT scan studies . 

., 
On September 23, 1987, Dr. Margules opined that claimant had 

reached maximum medical improvement and that further treatment 
could not be recommended. He also assigned a permanent partial 

i 
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"physical disability'' rating. 

-10i145 

On November 1, 1987, Dr. Conroy reported that claimant had 
returned to the office reporting perhaps 50% relief of left leg 
symptoms, although still having some element of back pain and 
painful paresthesia in the left leg. Claimant's complaints were 
then reported as including severe headaches, especially on the 
right side, and left arm numbness which claimant related chronologically 
back to the accident. MRI scan did not reveal cervical disc 
herniation or bony encroachment on nerve roots. The head study 
did not show tumor, blood clot, or other conditions which would 
account for claimant's complaints. Elements of chronic sinusitis 
were present, but the doctor did not relate them to claimant's 
headaches. The doctor reported that claimant was obviously 
depressed and needed supportive care, counseling, and vocational 
rehabilitation. Examination notes indicate that claimant's 
severe headaches had been ongoing for three or four months and 
were mostly in the right occipital region, although to some 
degree in the right temporal region. On physical examination, 
claimant's neck was stiff to rotation and he could tolerate only 
a,proximately one-half of normal rotation and range of motion. 
Neurological examination of the upper extremities was normal 
with normal hand grasp and deep tendon reflexes. Claimant had 
some stiffness to foward flexion involving his lower back. 
Babinski's were down going. 

Dr. Margules testified by way of his deposition taken July 
29, 1987. The doctor is a neurological surgeon. Dr. Margules 
reported that claimant's history was of a microdiscectomy 
performed followed by partial relief of pain for approximately 
30 days and then return of pain unchanged with severe radicular 
pain in the left lower extremity present continuously. The 
doctor indicated that claimant displayed a lot of problems and 
was unable to really extend and flex his left lower leg. He 
reported that claimant undressed with great difficulty, walked 
with great difficulty and had great difficulty in keeping his 
left leg extended, stating that pressure on the lower extremity 
ca used pain in his lumbar region and left leg. 

Dr. Margules characterized claimant's as a difficult case in 
that paraclinical findings were normal as to the myelography, 
but abnormal as to MRI and CT scan, confirming that there was 
compression of the Sl root. The doctor stated that using those 
in conjunction with the history and clinical findings and 
claimant's obvious great difficulty, the doctor concluded that 
claimant had residual disc tissue and compression of his nerve 
root. He reported that two options were available: ''One was to 
forget about it, do nothing and send him home, or surgically 
explore and try to decompress the root." The doctor stated that 
he saw no reason to think claimant would get better by himself 
in December, 1986 as claimant had had a course of progressive 
deterioration since March, 1986. Dr. Margules described claimant I 
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as somewhat despondent about his condition, stating claimant 
''felt that he saw no areas for him, that he was hurting, that 
was his main obsession, that he was hurting and something had to 
be done for his pain. It was very difficult to have a logical 
discussion with him." 

The doctor reported that he found a large amount of tissue 
left in the interspace compressing the root, including two large 
fragments. He characterized such as normal because claimant had 
had a microdiscectomy before with a small disc removed during 
that procedure. 

Dr. Margules opined that claimant's July 23, 1986 CT scan 
probably reported essentially the same thing as his December 29, 
1986 CT scan. The doctor characterized as correct the statement 
that Dr. Greene had gone in and was able to exercise 50% of 
claimant's bulge at the disc and that he, Dr. Margules, had 
removed as much as possible of the remaining 50%. 

Dr. Margules, as of the time of deposition, had seen claimant 
on four occasions since his surgery. He reported that claimant 
had improved in that he did not have continuous, relentless pain 
in his left leg, but had some residual pain in his lumbar 
region, also felt to be definitely, markedly better. The doctor 
reported he still has some difficulties with claimant in discussing 
things on a very logical basis, but that that had something to 
do with his level of education, with his understanding of things. 
The doctor reported that claimant would likely improve, but that 
his course of recovery would be approxiately two years following 
the date of surgery. 

The doctor characterized fees for his services as fair and 
reasonable in keeping with services of physicians in his medical 
specialty in the city of Council Bluffs. At hearing, the 
parties had stipulated that providers of medical services would 
so testify and that defendants would not offer contrary evidence. 

Dr. Margules indicated that Dr. Eaves had admitted claimant 
to the Clarinda Hospital in March, 1987 when claimant "had a 
problem when he was using the bathroom and had an increase in 
his symptoms." 

Dr. Margules subsequently stated that, from observation of 
claimant over the week that he was (hospitalized) he felt 
claimant was a man of moderate intellectual ability and low 
level of education, and therefore, that was the main part of his 
problem. He did not think claimant had any pathological psychiatric 
trait. 
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APPLICABLE LAW AND ANALYSIS 

J011 47 

Our first concern is whether claimant is entitled to payment 
for past care received from or at the direction of Ors. Eaves, 
Conroy, and Margules. 

Section 85.27 provides that the employer, for all compensable 
injuries, shall furnish reasonable surgical, medical, physical 
rehabilitation, nursing, and hospital services and supplies. 
The employer has the right to choose the care. Treatment must 
be offered promptly and be reasonable suited to treat the injury 
without undue inconvenience to the employee. If the employee is 
dissatisfied with the care offered, the employee is to communicate 
the basis of that dissatisfaction to the employer. If the 
employer and employee ca~not agree on alternate care, application 
is to be made to the commissioner. . In an emergency, the employee 
may chose the employee's care provided the employer or the 
employer's agent cannot be reached immediately. 

The employer has the duty to monitor the treatment being 
provided. Zimmerman v. L. L. Felling Co., Inc., II Iowa Industrial 
Commissioner Report, 462 (App. Deen. 1982). 

An authorized physician's referral to another physician is 
routinely found to be authorized. Limoges v. Meier Auto Salvage, 
I Iowa Industrial Commissioner Report, 207 (1981). 

Where evidence in the record reveals claimant's condition 
improves as a result of care provided by a physician whom the 
employer did not authorize, that improvement not only helps 
claimant, but may also mitigate the employer's ultimate liability. 
That mitigation, when considered with other relevant factors, 
may result in a finding that the nonauthorized care was reasonable 
and necessary treatment as contemplated by section 85.27. 
Rittgers v. United Parcel Service, III Iowa Industrial Commissioner 
Re po r t , 21 0 , 21 3 ( 1 9 8 3 ) • 

The California case of Zeeb v. Workmen's Compensation -
Appeals Board, 62 California Report 753, 432 P.2d 361 (1976) 
discusses the philosophy behind charging the employer with 
responsibility for providing medical care. The opinion states 
at 364: 

It will ordinarily be in the interest of both the 
employer and the employee to secure adequate 
medical treatment so the employee may recover from 
his injury and return to work as soon as possible. 
Permitting the employer to control the medical 
treatment permits the employer, who has the burden 
to provide the medical treatment, to minimize the 
danger of unnecessary extravagant treatment, and in 
light of the employer's interest in speedy recovery, 

' ! 
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the employer's control should rarely result 
denial of necessary treatment. 

• 1.n a 

Both claimant and Ms. Stumbo agree that, when Ms. Stumbo 
spoke with claimant in December, 1986, she directed him to 
return to Dr. Eaves for treatment. Dr. Eaves directed claimant 
to see another physician. It was at that point that claimant 
saw Dr. Conroy, who subsequently referred claimant to Dr. Margules. 
Claimant has low literacy skills and it was apparent at hearing 
that claimant has difficulty thinking abstractly. Under those 
circumstances, it was not unreasonable for claimant to assume 
that he could accept treatment from Ors. Conroy and Margules as 
Dr. Eaves, with whom he was authorized to treat, had advised him 
to see another doctor. Defendants do not appear to have appropriately 
monitored claimant~s medical care beyond his work termination. 

: Claimant's lack of sophistication is readily apparent, such that 
it is reasonable to surmise that- it could have been gleaned even 

:a 

in the course of a telephone conversation. Under those circumstances, 
if defendants had not intended that claimant be permitted to 
seek other care if Dr. Eaves so advised, that should have been 
clearly stated to claimant in the December, 1986 telephone 
conversation. Nothing in this record suggests that that was so. 
While Ms. Stumbo testified that claimant did not discuss surgery 
in the December, 1986 conversation, claimant apparently did 
discuss medical care. Defendants had a duty to clearly advise 
claimant regarding such and clearly state at claimant's level of 
understanding the care that would or would not be considered 
authorized care. As claimant acted reasonably in seeing Dr. 
Conroy upon Dr. Eaves' direction and in seeing Dr. Margules upon 
Dr. Conroy's direction, care and services provided by those 
physicians or under their direction were authorized and will be 
compensated. The record reviewed as a whole supports claimant's 
contention that all services for which he seeks compensation, 
including physical therapy services and his March, 1987 and 
April, 1987 costs at Clarinda and Jennie Edmundson Memorial 
Hospital, were within the purview of services Drs. Conroy and 
Margules provided or directed. Costs with Dr. Eaves, of course, 
are compensable since defendants had advised claimant that he 
could treat with that physician. 

We note that, on January 22, 1987, Ms. Stumbo advised 
claimant's counsel that care by Dr. Margules, beyond an independent 
medical exam, would not be authorized. That letter is reportedly 
a confirmation of Ms. Stumbo's December 22, 1986 telephone 
conversation with claimant's counsel in which she stated she 
advised counsel that independent medical examination alone by Dr. 
Margules was authorized. We find the letter noncompelling in 
that a full month lapsed between the testified-to phone conversatio n 
and the letter. Primary medical treatment, that being claimant's 
surgery, had been provided in the meantime. Had defendants 
wished to advise claimant to not seek treatment on a timely 
basis, such a lapse likely would not have occurred. • 

i I 
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Further, claimant has improved following Dr. Margules' 
surgery and Ors. Margules' and Conroy's subsequent treatment. 
Claimant describes himself as approximately 50% better in terms 
of back and leg pain and medical records support such. Dr. Margules 
indicated that claimant's condition had deteriorated and not 
improved following his microdiscectomy with Dr. Greene in April, 
1986. Defendants will likely receive the benefit of claimant's 
improved condition by way of a decrease in their ultimate 
liability on account of claimant's injury. Hence, for that 
reason also, the unauthorized treatment is found to have been 
reasonable and necessary treatment as contemplated by section 85.27. 

We consider the issue of whether further alternate care 
should be authorized. 

Defendants argue that 'claimant's application for alternate .. 
care should not be addressed. The application was filed on 
November 5, 1987 and a supplemental application was filed on 
November 9, 1987. This matter was pre-heard on November 13, 
1987. While notice as to the application for alternate care may 
have been less than under some circumstances, defendants cannot 
say they did not have notice of the application prior to hearing 
in this matter. At any rate, any such defense should have been 
raised at the time of the pre-hearing conference and not at time 
of hearing. The pre-hearing assignment order indicates that the 
issue is section 85.27 care and does not designate that such 
relates only to past care. For the above reasons, the application 
will be considered at this time. The law as stated above is 
applicable. 

Claimant apparently seeks care for present complaints of 
continuing low back and left leg pain as well as complaints of 
headache and numbness and tingling in his left and right upper 
extremities and feelings of despondency and depression. Dr. Margules, 
on September 23, 1987, released claimant, indicating he had 
reached maximum medical improvement, and did not recommend 
further treatment. or. Conroy, on November 1, 1987, stated that 
claimant had headache and left arm numbness which claimant 
chronologically related to his injury. In his discharge summary 
of January 10, 1987, however, Or. Margules had emphatically 
stated that claimant's symptoms were radicular symptoms related 
to the left lower extremity only and not involving either the 
right lower extremity or either upper extremity. Hence, Dr. Conroy's 
history in November, 1987 is inconsistent with that of Dr. Margules 
of January, 1987. Claimant himself, at hearing, testified that 
his left upper extremity problems had been present only for 
approximately three or four months and that his r ig ht upper 
extremity problems had been pr e s e nt onl y for approximately three 
or four weeks. Given the above, such problems cannot be related 
to claimant's work injury and treatment for such will not be 
authorized. As Dr. Margules has indicated that further treatment 
for claimant's back and left lower extremity condition is not 
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recommended, further treatment and alternate care for such is 
not authorized. Claimant, of course, remains free to seek care 

J011 50 

as needed for that condition from authorized physicians, understood 
to be Drs. Eaves and Greene. 

Both Dr. Conroy and Dr.· Margules have opined over extended 
time that claimant was despondent or depressed. Dr. Conroy 
related those conditions to claimant's work injury related 
disability. Depression is a recognized medical condition. As 
it has been related to claimant's compensable work injury, 
defendants are required to provide suitable care for such. In 
his application, claimant has expressed a preference for such 
treatment with Dr. David Winsor. Dr. Winsor is identified as a 
psychiatrist-internist. It is well recognized that the rapport 
between the patient and the physician is of particular import in 
producing efficacious treatment · for mental disorders. Given 
claimant's expressed preference for treatment with Dr. Winsor, 
treatment with that practitioner would likely have a higher 
degree of success than would treatment with a physician of the 
employer's choice. As stated above, defendants will ultimately 
benefit from any amelioration of claimant's condition. For the 
above reasons, claimant is authorized to seek care for his 
depressive condition with Dr. Winsor. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

Claimant has completed tenth grade and has low literacy 
skills. 

Claimant was employed as a custodian for Page County until 
he received an injury arising out of and in the course of his 
employment on December 2, 1985. 

Claimant subsequently received treatment with John L. Greene, 
M.D., and James Eaves, M.D. 

Claimant was released for work on July 28, 1986. 

Claimant worked from August 4, 1986 until terminated on 
September 17, 1986. 

The insurer's adjusting company paid claimant's medical 
costs to his September, 1986 termination. 

A representative of the insurer's adjusting company advised 
claimant in December, 1986 that claimant was to continue treating 
with Dr. Eaves. ~ 

Claimant subsequently saw Dr. Eaves who told claimant that 
he should receive another doctor's opinion. 

l 
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Claimant subsequently saw James Conroy, M.D., who referred 
him to Maurice Margules, M.D. 

J011s1 

Dr. Margules subsequently performed a laminectomy on January 
2, 1987. 

.. 

Dr. Greene had performed a microdiscectomy in March or 
April, 1986. 

Claimant is approximately 50% better in his low back and leg 
pain subsequent to the laminectomy performed by Dr. Margules. 

The lamenictomy performed by Dr. Margules and related 
services of Dr. Margules and Dr. Conroy, as well as support 
practitioners, were reasonable and necessary care. 

On September 13, 1987, claimant had reached maximum medical 
improvement as regards his low back and left lower extremity 
condition. 

As of September 13, 1987, further treatment for the low back 
and left lower extremity condition was not recommended. 

On November 1, 1987, claimant had complaints of left upper 
extremity numbness and headache. 

As of hearing, claimant had complaints of right upper 
extremity numbness and tingling as well as left upper extremity 
numbness and tingling. 

Claimant's left upper extremity numbness and tingling had 
had its onset within three or four months of hearing; his right 
upper extremity numbness and tingling had had its onset within 
three or four weeks of hearing. 

Claimant's complaints of headache, 
his upper extremities do not relate to 

numbness 
his work 

and tingling in 
• • 1nJury. 

Treatment with Dr. Conroy or Dr. Margules for such conditions 
would not be reasonable and necessary treatment for claimant's 
work injury. 

Claimant has had complaints of depression and despondency 
documented throughout medical reports of Ors. Conroy and Margules. 

Claimant's complaints of depression and despondency relate 
back to his work injury and his subsequent disability. 

Treatment for claimant's depression is reasonable and 
necessary treatment related to claimant's work injury. 

Claimant wishes treatment with Dr. David Winsor, a psychiatrist-

I 
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internist. 

Patient-physician rapport is an important factor in treatment 
of mental conditions. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant is entitled to payment of costs of medical treatment 
related to services provided by Drs. Margules and Conroy and for 
services provided by Dr. Eaves. Costs for which claimant is 
entitled to payment are as set forth in the above review of the 
evidence. 

Claimant is not entitle~· - to further treatment with Drs. Margules 
or Conroy for his left lower extremity, low back or upper 
extremity complaints or for his headache. 

Claimant is entitled to treatment with Dr. David Winsor for 
his depressive condition. 

THEREFORE, IT IS ORDERED: 

Defendants pay claimant's 
above review of the evidence. 

ORDER 

• 

medical costs as set forth 1n the 

Defendants provide claimant with treatment with Dr. David 
Winsor as necessary for proper resolution of claimant's depressive 
disorder. 

Defendants pay interest pursuant to Iowa Code section 85.30 
as amended. 

Defendants pay costs of this proceeding pursuant to Division 
of Industrial Services Rul.e 343-4.33. 

Signed and filed this ;1/Z, day of 

HELEN JEA,N ) WALLESER 
DEPUTY INtfUSTRIAL COMMISSIONER 
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Attorney at Law 
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Mr, Jon K. Swanson 
Attorney at Law 
900 Des Moines Building 
Des Moines, Iowa 50309 
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File No. 761229 

A R B I T R A T I O N 

D E C I S I O N 

Claimant strained his degenerative back resulting in a 

JOJ..154 

lumbar laminectomy. Physicians awarded ten to 15 percent 
permanent functional impairment. Two doctors and one vocational 
rehabilitation specialist said claimant could return to his old 
job of selling cars. Claimant refused to cooperate with work 
hardening at the pain center and refused to try to do any kind 
of work until he was entirely pain free. Claimant was receiving 
$200 to $350 more from workers' compensation and income disability 
benefits than he was earning when he was injured. Claimant's 
condition progressively deteriorated until he was barely functional 
at all. One and one-half years after the injury he asserted 
that the injury was the cause of bowel and bladder incontinence 
and also sexual dysfunction but there was absolutely no medical 
evidence to support his claim. Claimant awarded 35 percent 
' industrial disability. Claimant was not permanent total or 
odd-lot permanent total. 

2907 

The hearing was scheduled to last two and one-half hours but 
lasted six hours due ' to the extensive and intensive interrogation 
and examination of the opposing vocational rehabilitation expert 
witnesses. Deputy ordered a transcript and ordered defendants' 
attorney to initially pay for it. Defendants' attorney refused 
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to pay. His refusal was found to be unreasonable and without 
leg al justification in view of deputy's authority contained in 
Iowa Code section 86.19. 
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INTRODUCTION 

File No. 761229 

A R B I T R A T I O N 

D E C I S I O N 

FILED 
APR 51988 

tOWA INDUSTRIAL COMMISSIONER 

1J0115£> 

This is a proceeding in arbitration brought by Larry McMillen, 
claimant, against Royal Buick, employer, and Universal Underwriters, 
insurance carrier, defendants, for benefits as a result of an 
in jury which occurred on March 19, 1984. A hearing was held on 
July 14, 1987 at Council Bluffs, Iowa and the case was fully 
submitted at the close of the hearing. The record consists of 
t he testimony of Larry McMillen (claimant), Sharon McMillen 
(claimant's wife), James T. Rogers (claimant's vocational 
rehabilitation specialist), Ronald J. Eischen (defendants 
vocational rehabilitation specialist), joint exhibits one 
through 46, claimant's exhibit one and defendants' exhibit A. 

STIPULATIONS 

The parties stipulated to the following matter. 

That an employer-employee relationship existed between 
claimant and employer at the time of the alleged injury. 

That the claimant sustained an injury on March 19, 1984 
W!iich arose out of and in the course of employment with employer. 

That 
and also 

the injury was the cause of some temporary disability 
the cause of some permanent disability. 

That the type of permanent disability is industrial disability 
to the body as a whole. 

That the rate of compensation is $234.75 per week. 

' 
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That claimant's entitlement to medical benefits is no longer 
in dispute. 

That defendants do not seek credit for any previous payment 
of benefits under an employee nonoccupational group health plan. 

That defendants are entitled to a credit for all workers' 
compensation benefits paid prior to the decision in this case at 
the rate of $234.75 per week. 

That there are no bifurcated procedings. 

ISSUES 

The parties submitted the following issues for determination 
at the . time of the hearing. 

What is claimant's entitlement to temporary disability 
benefits during a period of recovery. 

What is claimant's entitlement to permanent disability 
benefits, and more specifically whether claimant is entitled to 
permanent total disability benefits either as an odd lot employee 
or otherwise. 

SUMMARY OF THE EVIDENCE 

All of the evidence was examined and considered. The 
following is a summary of the pertinent evidence. 

Claimant testified that he was born on January 6, 1936. He 
was 48 years old at the time of the injury and 51 years old at 
the time of the hearing. Claimant called attention to the fact 
he was wearing a TENS unit, which he has worn since 1984 to mask 
his pain. Claimant is a high school graduate. He also has 
received some college credit for attending General Motors 
courses. Claimant began working packing groceries in high 
school. He then began working in automobile dealerships which 
continued on into full-time employment after high school. Past 
employments include maintenance repair mechanic, parts department 
counterman and manager and automobile dealership general service 
manager. As a hobby, claimant designs garages and has one of 
the most complete wood working shops in Council Bluffs. Formerly, 
he played golf, tennis and volleyball prior to this injury which 
occurred on March 19, 1984. Claimant testified that he has not 
been able to work in his woodworking shop due to this injury. 

Claimant started to work for this employer in late 1982 or 
early 1983 as parts and service manager. Because of an internal 
dispute claimant stepped down from this job and became an 
automobile salesman. The sales job did not turn out to be as 
remunerative as he thought it was going to be. Claimant testified 
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that employer wanted him to return to the service manager job 
just before this injury occurred. This injury has prevented him 
from taking the service manager job (Transcript pages 30-32). 

At the time of the injury, on March 19, 1984, claimant was 
working as an automobile salesman. There was a lot of snow that 
day. They were moving cars inside but the cars kept getting 
stuck. While pushing a car claimant slipped, came down on his 
knee and jammed his back real bad causing severe pain in his 
lower back. 

Claimant testified that Robert M. Cochran, M.D., had performed 
an earlier surgery on his back on October 29, 1982. Back then, 
claimant lost two and one-half to three months from work after 
the surgery and then returned to work without any pain or 
disability or any problems what so ever until the present injury. 

After this injury claimant was able to work for about five 
days but then went to see his former surgeon, Dr. Cochran, 
because he felt so terrible. He stated that the pain was 
unbearable. Shots did not work and claimant was hospitalized 
for a myelogram, CT scan and a second surgery. After the second 
surgery claimant had severe pain in his left buttock and hip 
that ran down into his left leg. Since the last surgery his 
fourth and fifth toes on the left foot are always numb. The 
front of his right leg is numb from the top of his leg to his 
knee. Claimant testified that he also has bowel and bladder 
problems. At this point in his testimony claimant broke down 
emotionally. A short recess was held for claimant to recover. 
Claimant testified that he suffered real bad pain in his lower 
back down into his legs. He has shooting pains into his groin. 
When he tries to sleep at night, his throat closes off because 
of the tube that they put down his throat at the time of his 
second surgery for this injury. Claimant demonstated in the 
courtroom that he could only walk very slowly and very carefully. 
He stated that when he feels good he can walk about one and 
one-half blocks. Standing increases his pain. He can only 
sleep a couple of hours at a time. He can sit in his own chair 
at home for about one-half hour. He has to lay down four to 
five times a day. He does not lift at all. He is currently 
taking two pain killers which do not kill the pain but only 
reduce it. 

Claimant testified that he could not work a steady job at 
all because his idea of work is ''dedication'', that is, working 
eighteen hours a day, six or seven days a week. Claimant 
admitted that he had never gone out and looked for any work 
since the date of this accident {Tran. p. 48). Claimant said 
that he did not believe that he could be a dependable employee 
due to his pain. Ron Eischen, defendants' vocational rehabilitation 
specialist, asked claimant to start back to work a few hours at 
a time. Claimant told Eischen that he could pick up the phone 
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and get a job right now, but did not think that he could do the 
job, and then he would lose his reputation in automobile dealership 
circles. 

Claimant testified that his physical condition has gotten · 
worse rather than better since he last saw Eischen approximately 
one and one-half years ago --- much worse. Claimant added that 
he is getting worse all of the time. He testified that he has 
gone to pieces since then. The pain is more severe and goes 
down his leg farther. Claimant testified that he also talked to 
another vocational rehabilitation specialist retained by his own 
counsel by the name of Jim Rogers. 

Claimant said that his wife drives the car 99 percent of the 
time. He has only driven a couple of times since the injury. 
Claimant said that he could not perform the job of security 
guard or self-service gas station attendant. Claimant testified 
that he has not been able to travel with his wife when she went 
t o Germany and Florida to see his grandchildren. She went 
without him because he cannot travel. 

Claimant admitted that he did not complete the pain clinic 
because he refused to enter the part about a mental acceptance 
of pain. Instead, he wanted to get rid of his pain which he 
knew they could do, but they were not doing it. Claimant was 
under the impression that there was a surg ical solution to his 
pain and that he was not receiving it. 

Claimant also conceded that before he left the pain clinic 
he could ascend and descend twelve flights of steps even though 
now he can only walk about a block. Claimant also tacitly 
admitted that the pain center terminated his treatment because 
he would not cooperate with them. He also admitted that he 
refused to try to work on a part-time basis because he did not 
think that he would dependable. He added that his reason for 
refusing to work was because he could not see a doctor who would 
get rid of his pain (Tran. p. 59). 

Claimant testified that he had not seen Dr. Cochran for over 
a year. He stated that he uses a TENS unit, not because a 
doctor has prescribed it, but rather because it works and 
relieves his pain. 

Claimant acknowledged that he was receiving about $1,300.00 
to $1,350.00 per month in tax free benefits from a combination 
of workers' compensation benefits and income disability benefits 
from a private insurance policy. He further t e stified that 
before the injury his income was approximately $1,000.00 to $1,100.0 0 
dollars per month (Tran. pp. 63, 68 & 69). Claimant admitted 
that he made one vacation trip to Florida with his wife since 
the injury but that his activities were quit e limited after he 
arrived. 
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Claimant testified that he hoped to be able to work again 
someday, but he thought he was totally diabled at the time of 
the hearing • 

Claimant was asked if he would work with doctors and vocational 
rehabilitation specialists toward returning to active and 
gainful employment again. Claimant indicated that he would not 
do so unless and until he got rid of his pain. 

When claimant finished his testimony, his counsel requested 
permission for claimant to leave the court room and go home 
because claimant wasn't going to be able to last the day. 
Permission was granted. 

Sharon McMillen, claimant's wife of 25 years, testified that 
she has been employed for · 22 - years and ~arns $30,000 per year. 
She described her husband as an active ·individual prior to this 
injury. Now, he can do very little. They used to walk two 
miles a day, but since he became worse, she now has to help him 
home if they try to go around the block. She testified that 
claimant's daily activities include back exercises, he walks up 
and down the driveway and puts the clothes into the washer and 
d:yer. She corroborated that his pain keeps him from sleeping 
at night. She also confirmed that his first back surgery in 
1982 did not interrupt his life-style. She affirmed that 
claimant's condition has deteriorated in the last year or so. 
She added that she has to do almost everything alone while 
claimant stays home by himself a majority of the time. 

At the close of his wife's testimony, claimant's counsel 
again requested permission for claimant to leave the hearing to 
go home because he was in intractable, excrucitating pain. 
Permission was again granted. 

James T. Rogers testified that he is the owner and operator 
of his own company as a professional rehabilitation counselor. 
He interviewed claimant and examined claimant's medical and 
employment history. He determined that claimant was motivated 
to return to work. Rogers testified that he did not believe 
claimant could return to work as a car salesman or perform what 
is defined as light work because he cannot do walking, standing 
or getting into and out of cars. He did not feel claimant can 
be a salesman and be around customers because he is incontinent. 
He did not think claimant was capable of performing full time, 
gainful employment, eight hours a day, five days a week, 50 
weeks a year because of the severity of his pain and his functional 
restrictions. 

Rogers testified that he did not know if claimant's bowel 
and bladder incontinence was related to this injury. Rogers 
admitted that he was incorrect by reporting that Dr. McKinney 
said that claimant was unemployable due to his pain, except in 
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the most trivial pursuits, because Dr. McKinney never made such 
a statement. Rogers agreed that a client who refused to engage 
in work hardening until he was 100 percent pain free would be a 
very difficult person to help. Rogers granted that he may have 
overlooked the report of the physical therapist who said that 
claimant refused to try to work until he was pain free, but he 
did not think that this was significant. Rogers acknowledged 
that claimant's complaints of severe pain were subjective and 
not supported by objective medical evidence or an anatomical 
explanation. Rogers agreed that no doctor told claimant that he 
could not work at all. Rogers also admitted that he did not 
give claimant any psychological tests to see if claimant's 
subjective complaints were due to secondary financial gain 
motives although such tests do exist and are available to use. 

Ronald J. Eischen testified that he is a professional 
rehabilitation consultant and the proprietor of his own firm. 
He saw claimant several times and had examined basically the 
same medical and employment data that Rogers had examined. He 
participated in the pain clinic experience with claimant. He 
said that claimant cooperated with the program up to a certain 
point, that is the point when it was time to start back to work 
maybe as little as one hour at a time, which is described as 
work hardening. Rogers described that the program is designed 
to gradually restore an employee to full employment. He said 
that claimant refused to participate in the work hardening 
portion of the program because he was not completely free of 
pain. Eischen said that claimant's position was that as soon as 
he had no pain at all, he would go out and get his own job. The 
goal of the pain center is to teach claimant to function at the 
highest possible level while still dealing with active pain. 

Eischen testified that claimant's ability to climb twelve 
flights of steps and to perform all of his physical exercises 
did not match up with claimant's complaints that he could barely 
walk up and down his driveway. Eischen testified that he was 
hired because a previous vocational rehabilitation specialist 
w~s not able to arrive at a good working relationship with 
claimant. After claimant refused to participate in the work 
hardening program, the treatment at the pain center ceased 
because there was nothing more to offer if claimant was not 
going to participate in the program. Eischen stated that his 
professional involvement in the case ended at that time too. 

Eischen testified that claimant was rehabilitatable if 
claimant would have participated in the pain program at the 
University of Nebraska Medical Center. By dropping out of the 
program, claimant voluntarily extended the nature of his 
disability. The witness said that there are a number of sales 
jobs that claimant could perform within Dr. McKinney's restrictions. 
Eischen said that claimant could be a parts counter clerk or a 
service writer in a garage. Claimant's sales background is a 
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transferable skill. Irrespective of whether claimant's bladder 
and bowel problems are work related or not, claimant can be 
trained to work with these problems without embarrassment. Such 
persons can be successfully placed in employment. Eischen added 
that he first learned of these bowel and bladder problems from 
claimant's attorney one and one-half years after the surgery in 
1986. These problems were not documented in any of the medical 
evidence. 

Eischen said that claimant could be returned to meaningful 
and gainful employment. He said that claimant could perform his 
old automobile sales job if he would cooperate. He said that 
claimant was not permanently and totally disabled because 
claimant was employable full time. 

Eischen granted that work -hardening was not successful for 
every person. He said that he believed claimant did have pain; 
he did not know how severe it was; but what claimant was saying 
and doing were incongruous. He granted that claimant now walks 
with a limp which he did not do previously. Eischen conceded 
that pain is a distraction and makes it difficult to concentrate 
while trying to work. Nevertheless, claimant was functioning in 
the pain program until he decided not to cooperate with it. 
This occurred at the point in time where claimant was asked to 
return to work within the limits of his abilit7. 

Rogers testified in rebuttal, that in his opinion, claimant 
could not perform the job of auto parts counter clerk or service 
writer. Rogers based his opinion on the Dictionary of Occupational 
Titles (DOT). Eischen testified that he also followed the DOT 
but that he did not believe the DOT was the ultimate end and 
final authority on what a given person can or cannot do. 

Eischen said that a vocational rehabilitation consultant did 
not determine disability. He added that he determines employability. 
Rogers said that as a vocational rehabilitation consultant he 
was able to make a determination of total disability because he 
made this decision several times when he was employed as a 
vocational rehabilitation consultant for the state of Iowa. 

Rogers testified that he rejected Dr. Morrison's opinion 
that claimant could return to work because Dr. Morrison's 
opinion was not consistant with Rogers' own information and 
experience in this case. Rogers granted that no doctor told 
claimant that he could not or should not participate in the work 
hardening program. Rogers knew of nothing in the record that 
would make claimant's failure to participate in the work hardening 
program reasonable, other than claimant's own subjective complaint 
of pain. , 

The following is a brief summary of the medical evidence. 
Claimant saw Dr. Cochran, an orthopedic surgeon at Methodist 
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Hospital in Omaha, on March 23, 1984. Claimant's admitting 
diagnosis was as follows. 

Lumbar strain. 
Possible ruptured lumbar disc. 
History of emphysema x 9-10 years. 
Congenital hemophilia requiring coagulants on any 
surgical procedures. 
Status post laminectomy in October, 1982. 

[Ex. 4 6 ( 2 ) ] 

When claimant was discharged on April 30, 1984, Dr. Coch~an's 
diagnosis was recurrent lumbar disc injury (Ex. 45). 

The record shows that c~aimant returned to work from April 
2, 1984 to June 20, 1984 [Exs. 38(2) & 43(1)]. 

Claimant was hospitalized again for recurrence of his lumbar 
low back pain on June 20, 1984 [Ex. 43(1)]. Claimant complained 
of numbness and tingling in the left leg into the left lateral 
t wo toes. A myelogram showed a disc fragment at L-5, S-1. 
Su rgery was performed on June 26, 1984 and the extruded disc 
fragment was removed. Claimant was discharged on July 2, 1984 
(Ex. 41). 

Dr. Cochran said that the protruded · intervertebral disc at 
L-5 was caused by pushing the car in March of 1984 (Ex. 40). 
La ter in 1984, Dr. Cochran's notes show that claimant continued 
to have back pain, this time on the right after the surgery, and 
he also suffered from depression [Ex. 38(4)]. On March 19, 1985 
cl a imant completed back school, wore a TENS unit and performed 
exercises twice a day (Ex. 37). 

Claimant was readmitted to Methodist Hospital on April 23, 
1985 for another myelogram (Exs. 35 & 36). Charles H. Waters, 
III, M.D., an orthopedic surgeon, was asked to give a second 
opinion. Dr. Waters said on April 25, 1985 that x-rays and the 
myelogram showed a left lateral defect of fairly small size at 
L-5, S-1 that this was probably post-surgical epideral scar 
changes which were secondary to contraction of the disc area. 
The right side looked clear. or. Waters explained to the 
patient, Dr. Cochran and Jack Lewis, M.D., claimant's personal 
physician that there was nothing that a third disc surgery would 
benefit. Dr. Waters added that the patient's absence of relief 
in a back brace made fusion surgery undesireable because it wa s 
unlikely to be successful ( Exs. 32-34). 

Dr. Cochran said~ that this hospitalization and myelogr am 
showed no evidence of arachnoiditis, spinal stenos is or a new 
herniation. He did not know what was causing this severe 
disabling pain. Dr. Cochran sent claimant to see John C. 
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Goldner, M.D., a neurologist. 

Claimant saw Dr. Goldner on June 14, 1985. Dr. Goldner 
mentioned claimant's prior back problems in 1971 and 1982 on the 
left side and commented that claimant did return to work after 
t hese problems (Ex. 19 & 26-29). Dr. Goldner made these findings. 

It was my impression on June 14, 1985, that Mr. 
McMillen had musculoskeletal low back pain with 
probable residual right L3 or L4 radicular sensory 
symptoms. An EMG and nerve conduction study was 
done at the Nebraska Methodist Hospital on June 18, 
1985. This was entirely normal. I discussed these 
results with Mr. McMillen and reported them to Dr. 
Cochran. I told them both that unfortunately I had 
no recommendations r&lative to further treatment. 
I believe he will have chronic musculoskeletal low 
back problems and that he has a 20% permanent 
partial impairment based on limitation of movement, 
pain, and the two previous lumbar laminectomies 
that have been done. His neurological findings now 
are different than they were in 1971 in that his 
current findings suggest a right radicular problem 
where as his 1971 findings suggested a left radicular 
problem. He will certainly be limited in the work 
that he can do from the standpoint of his chronic 
low back pain. He will be limited relative to 
lifting and to the amount of activity he can do in 
sitting or standing for any length of time. I 
would recommend that you contact Dr. Cochran 
relative to his opinion as to the details of what 
Mr. McMillen can and cannot do since Dr. Cochran is 
Mr. McMillen's orthopedic surgeon. We would be 
glad to discuss this further with you at any time. 

(Ex. 19) 

An independant medical examination was performed by Michael 
J . Morrison, M.D., on July 16, 1985 for employer. He reviewed 
that claimant had been seen by Dr. Cochran, Dr. Waters and Dr. 
Goldner. A CT scan, myelogram, EMG and nerve conduction study 
were all normal. Treatment had been medication, physical 
therapy and brace immobilization which aggravated claimant's 
symptoms. X-rays taken by Dr. Cochran were unremarkable except 
for claimant's previous back surgery. Dr. Morrison recommended 
certain excerises along with bicycle riding and swimming which 
should return claimant to work in four to six week s as a car 
Salesman (Ex. 24} • 

Dr. Morrison referred claimant to Ron Eischen and the pain 
management center at the University of Nebraska Medical Center 
in August of 1985 where claimant was treated by Giuseppe Siracusa no, 
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a registered physical therapist. Siracusano reported that 
claimant did well until it was suggested that he work. The 
registered physical therapist also reported that claimant was 
looking for a surgical solution to his pain problem. Siracusano 
reported as follows to Dr. Cochran on November 20, 1985. 

Mr. McMillen has made significant improvements 
in his overall flexibility and exercise endurance. 
He has progressed to walking three times per day 
and climbimg [sic] 12 flights of stairs twice daily. 
It was at this point that a progressive return to a 
work environment was suggested. This suggestion 
has raised many concerns which Mr. McMillen has 
openly expressed. As discussions of his progressive 
return to work became more specific, he has experienced 
increased difficulties following through with his 
endurance and flexibility exercises. There has 
also been an increase in the frequency of his pain 
behaviors and complaints. 

It was suggested by Mr. Eischen that there 
should be a conference between Mr. and Mrs. McMillen, 
Mr. Eischen, and myself so that the issues surrounding 
a progressive return to work be openly discussed. 
Mr. McMillen's return to work has been clouded by 
his feeling that there is something diagnostically 
or surgically that can be done to take away his 
back pain. Mr. McMillen has reported that he is 
unwilling to progress until these issues are 
resolved. Mr. Eischen said he wanted to discuss 
this case with you. 

(Ex. 2 2) 

F. M. Skultety, M.D., a neurogsurgeon at the University of 
Nebraksa Medical Center, said on October 7, 1985 that there was 
no indication for surgery. 

At the present moment this appears to be a 
musculoskeletal probl~m with chronic back pain. 
There is no indication for surgery. I think 
physical therapy is the only appropriate treatment 
and would authorize it for a reasonable period of 
time as long as the patient continues to improve. 
On the basis of the comments he made about not 
being able to return to work he may actually be 
better treated in the full pain unit program, but 
this was not discussed. 

(Ex. 23). ., 

On November 22, -1985, Raymond J. Breed, M.S., R.P.T., 
directer of physical and occupational therapy at the University l 
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of Nebraska, recommended that claimant try part-time if not 
full-time work activity. Breed said: 

The structural evaluation demonstrates that the 
patient has gained good flexibility in all areas 
and the patient feels that he has made good progress, 
but feels that he is still not 100%. Mr. McMillan 
[sic] still has complaints of discomfort in his low 
back, especially when he has to stand in one place 
for any length of time. Mr. McMillan [sic] also 
describes some unusual symptoms assiciated with 
some physical activities, which I cannot explain. 

It is my opinion that the client appears physically 
prepared to resume at least part-time, if not 
full-time work activity. I think it would also be 
appropriate that Mr. McMillan [sic] continue to 
participate with the Pain Management Unit, as well 
as obtained Pain Management counseling. 

(Ex. 21) 

The rehabilitation treatment at the university hospital 
terminated because they felt claimant was ready to return to 
work and claimant did not. Claimant refused to work until he 
received complete pain relief. Siracusano, of the Pain Management 
Center, wrote the following report to Dr. Skultety of the 
neurosurgery department on January 10, 1986. 

-

Mr. McMillen had been making slow and steady 
improvement until October. At this time it seemed 
as if he could return to work. The concept of a 
work-hardening program was introduced to Mr. 
McMillen by both the physical therapist and Mr. 
Eischen. After that time Mr. McMillen's progress 
in physical functioning slowed significantly. 
Additionally, there were exercises that he failed 
to do. 

Communications with Mr. Eischen and Mr. McMillen 
increased some understanding that Mr. McMillen did 
not feel ready to return to work. There was an 
increase in Mr. McMillens's desire to confer with 
more doctors in order to find the cause of his low 
back pain. During the time the Pain Management 
Center was closed for the Christmas Holidays, Mr. 
McMillen had enlisted the advice of an attorney and 
had seen several more doctors. Some of the doctors 
he had consulted prescribed medications to help him 
sleep at night. , 

The last physical therapy visit was on January 
10, · 1986. - At this time there was an increase in 
pain behavior and pain talk. Mr. McMillen was much 
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more convinced that a return to work was not right 
for him until he had complete pain relief. It 
appears that a physical therapy program designed to 
help Mr. McMillen return to work will be fruitless 
at this time. Mr. McMillen was seen for a total of 
16 physical · therapy treatments. A similar report 
will be sent to Mr. Ron Eischen. 

(Ex. 1 7) 

J01.167 

On January 9, 1985 claimant was examined by Lynell w. 
Klassen, M.D., chief of the section of rheumatology and immunology 
of the Department of Internal Medicine at the University of 
Nebraska, for chronic low back pain exacerbated by physical 
activity. Dr. Klassen said that claimant gave a history of 
episodic back pain since age 20. Dr. Klassen brought to light 
for the first time in a medical report that claimant complained 
of bowel and bladder problems; however, Dr. Klassen did not 
associate these with the injury. Dr. Klassen reported 

Two complaints spontaneously given to me, but 
not otherwise noted in his past record, involves 
bowel and bladder incontinence. He reports that 
over the past six months he has had increasing 
difficulty with episodes of loss of sphincter tone 
and urinary incontinence. The bowel incontinence 
can occur any time, night or day. The bladder 
incontinence usually occurs after he goes from a 
sitting to standing position. He reports having an 
uncontrolled bowel movement several times a week. 

(Ex. 18) 

Dr. Klassen concluded as follows "My impression is that Mr. 
McMillen has a primary musculoskeletal/mechanical etiology for 
his low back pain. I can find no evidence of an inflammatory 
spondylitis or sacroilitis." (Ex. 18). Dr. Klassen added that 
he had nothing specific to add to the theraputic approaches that 
have been tried in the past (Ex. 18). 

On January 22, 1986 Dr. Morrison concluded that claimant had 
reached maximum medical improvement and that no further diagnostic 
testing was in order. He said that claimant could do light work 
or salesman type of work that would allow him to sit or get up 
at his leisure (Ex. 15). On February 6, 1986 Dr. Morrison said 
claimant's permanent partial impairment would be from 10-15 
percent of the whole body because of the necessity of having a 
lumbar laminectomy with some persistant residual pain (Ex. 14). 
Dr. Morrison said claimant could do light work, lifting a 
maximum of 20 pounds occasionally and frequently lifting or 
carrying 10 pounds (Ex. 16). 
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Even though Dr. Morrison recommended no further diagnostic 
testing he nevertheless, did order a magnetic resonance imaging 
scan (MRI) on March 18, 1986 which suggested a focal protrusion 
of disc material midline at the L-5, S-1 level. Robert H. McIntire, 
Jr., M.D., reported: 

These multiple images demonstrate the vertebral 
bodies to appear normal. Prominent degenerative 
disc disease is noted at the LS-Sl level. The 
remainder of the discs are thought to show reasonably 
normal signal intensity. There is thought to 
be a focal protrusion of the disc material midline 
at the LS-Sl level. This appears to extend slightly 
to the right and to the left. No evidence of focal 
protrusion or herniation is noted at any other 
level. No intradural defects are identified. 

(Ex. 13) 

This report prompted Dr. Cochran on April 18, 1986 to ask Dr. 
Morrison to refer claimant to one more evaluator (Ex. 12). On 
April 28, 1986 claimant was referred to Daniel L. McKinney, M.D., 
a neurosurgeon (Ex. 11). 

Dr. McKinney saw claimant on May 21, 1986. Dr. McKinney 
reported that claimant was comfortable while reclining. He can 
only stand 15 minutes or sit 45 minutes without pain. He 
thought claimant could probably work as an automobile salesman 
because that would allow him to change positions frequently (Ex. 
10). Claimant continued to have pain and Dr. McKinney hospitalized 
claimant for another myelogram on July 1, 1986 (Ex. 9). Dr. 
McKinney suspected a degeneratvie lumbar intervertebral disc (Ex. 
8). The myelogram disclosed assymetry of the nerve roots and 
the caudal sac at L-5, S-1. He could not say with certainty 
that a degenerative disc was present, but it was a possibility 
(Ex. 7). . 

On August 14, 1986 Dr. McKinney wrote to claimant's counsel 
that the slight irregularity could be residual scarring secondary 
to the two previous surgeries at that level. He felt that the 
chance of surgery helping claimant at this time was too slim to 
recommend it. He believed claimant had a 15 percent permanent 
partial disability to the body as whole. He added that he did 
not think that claimant was employable because he had developed 
chronic pain syndrome and will need rehabilitation in this area 
before he is employable (Ex. 6). 

On August 22, 1986 Dr. Cochran wrote to claimant's counsel 
that he last saw claimant on April 14, 1986. He had no explanation 
for claimant's continued pain. He did not believe claimant was 
a candidate for any further surgery (Ex. 5). 
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On September 8, 1986 Dr. McKinney wrote to defendants' 

J01169 

counsel that claimant's limitations were no prolonged periods of 
standing, sitting or frequent bending or lifting. He said he 
had no anatomic or physiologic explanation for claimant's loss 
of bowel or bladder control or difficulty with sexual function. 
In fact, claimant had not previously mentioned sexual dysfunction 
{Ex . 4) • 

On September 16, 1986 Dr. McKinney made his last report. 

I would anticipate that Mr. Larry McMillen could 
probably perform the duties of a car salesman 
without causing damage to his lumbar spine. This 
type of duty, as I understand it, would allow him 
to change positions frequently and I believe he 
could probably do this provided he did not have to 
do any lifting of weights greater than 10 pounds or 
have to push automobiles on or off a showroom floor. 
His ability to work would of course be dependent 
upon Mr. McMillen's overall comfort and tolerance 
of his pain. 

(Ex . 2) 

On March 18, 1987 Dr. Cochran, who never rated claimant for 
this injury, nevertheless, told defendants' counsel that he 
bel ieved that claimant would have a ten percent permanent 
impairment of the body as a whole as a result of the earlier 
L-5, S-1 surgery which occurred on October 29, 1982 (Ex. 1). 

Rogers made a written report on September 9, 1986 to claimant's 
counsel that claimant had gotten much worse physically since he 
had last seen his doctors. Rogers believed that claimant was 
not employable due to his pain (Ex. 3) • 

In his pretrial desposition on March 13, 1986, claimant 
testified that he had ·applied for social security disability 
be ne f its ( Ex • 1 , p • 2 o ) • Al so , he g ave a de ta i 1 ed de s c r i pt ion 
of his pain complaints at that time to his back, buttocks, legs, 
toes, throat, groin, lack of bowel control, urinary incontinence 
and sexual dysfunction. Claimant attributed all of these 
Problems to the injury of March 19, 1984 and the surgery of June 
2 6 , 19 8 4 ( Ex • 1 , pp . 21-2 8 ) • 

Claimant also admitted that the combination of workers' 
compensation and income disability benefits was more than he was 
earning when he was working. He denied that he was financially 
better off because when he was working he had a car furnished 
and group insurance benefits and bonuses (Ex. 1, p. 42 & 43). 

Claimant could not say that any of his many doctors have 
ever told him not to work (Ex. 1, pp. 43 & 44). He conceded 
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that he never asked any of the doctors to go back to work (Ex. 1, 
p. 52). Claimant testified that he was not under a doctors care 
at the time of the deposition on March 13, 198& (Ex. 1, p. 45). 

Claimant testified in his deposition that he needs a TENS 
unit al~ of the time even though it has not been medically 
prescribed by a doctor. His whole day is in his house, where he 
can alternate standing, sitting and laying down. He is forced 
to lay down four or five times a day from five minutes to 
one-half hour until the pain goes away. His sleep habits at 
night are very irregular. He only sleeps two hours at any one 
time. Claimant testified that he could not sell cars because he 
has to lie down. Claimant could not think of any job that he is 
ab 1 e to d o ( Ex • 1 , pp • 5 2 - 5 8 ) • 

This hearing was scheduled to last two and one-half hours 
according to the estimate of each attorney given to the prehearing 
deputy at the time of the prehearing conference. Claimant's 
attorney estimated . it would take two hours to present his case. 
Defendants' attorney estimated that it would take one-half hour 
to present his case. The hearing actually consumed six hours 
due to the extensive examination and re-examination of the two 
expert witnesses. The examination of these two experts included 
direct, cross, re-direct, re-cross, further re-direct, and 
further re-cross, rebuttal and sur-rebuttal. Due to the extensive 
and intensive examination of these two expert witnesses, the 
hearing deputy ordered a transcript of the record and ordered 
defendants to pay the initial transcript costs until the decision 
assessed the costs of the case. 

The court reporter reported to the industrial comissioner 
that defendants' attorney refused to pay for the transcript 
because (1) the deputy did not have the authority to order a 
transcript and apportion the costs and (2) the court reporter's 
fee was excessive and exorbitant. Official notice is taken of 
the correspondence in the industrial commissioner's file from 
the court reporter to the industrial commissioner which includes 
copies of the correspondence of defendants counsel with the 
court reporter. Iowa Administrative Procedure Act 17A.14(4). 

Defendants have paid claimant $19,962.85 in temporary 
disability benefits and $18,031.00 in permanent disability 
benefits and $21,497.33 in medical benefits prior to hearing. 
Permanent disability benefits were continuing to claimant at the 
time of the hearing (Defendants' Ex. A). 

APPLICABLE LAW AND ANALYSIS 

The claimant has~the burden of proving by a preponderance of 
the evidence that the injury of April 18, 1984 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
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Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
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Burt v. John Deere Waterloo Tractor Works, 247 · Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist Hospita 
1, 251 Iowa 375, 101 N.W.2d 167 (1960). -

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

·If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
2°51, 257 (1963). 

Claimant is entitled to healing period benefits from the 
date he was first forced to leave work and see Dr. Cochran on 
March 23, 1984 [Ex. 38(1)] until Dr. Cochran returned claimant 
to work on April 2, 1984 [Ex. 38(2)]. Claimant is entitled to 
healing period benefits again for the period of time from June 
20, 1984, when he was hospitalized by Dr. Cochran for surgery 
[Ex. 43(1)], until or. Morrison stated that claimant had reached 
maximum medical improvement on January 22, 1986 (Ex. 15) [Iowa 
Code section 85.34(1)]. 

As for industrial disability claimant was 48 years old at 
the time of the injury. He should have been at the peak of his 
earning career but he had suffered two reverses prior to this 
injury. His long term employer of 20 years went out of business 
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and he had to find a new job with this employer. In this new 
job, with this employer, an internal dispute arose and claimant 
was asked to step down from service manager and become an 
automobile salesman. Claimant testified that selling cars did 
not turn out to be as lucrative as he thought it was going to be. 

Claimant's formal education is a high school education, but 
his many experiences and positions in automobile dealerships 
provided him with a very good practical, social and business 
education. 

Claimant was awarded a permanent functional impairment 
rating of ten to 15 percent for this injury by Dr. Morrison 
because of the necessity of a lumbar laminectomy with some 
persistant residual pain (Ex. 14). Dr. McKinney assesed a 15 
percent permanent functional impairment rating as a result of 
t his injury in 1984 (Ex. 6). Dr. Goldner awarded a 20 percent 
permanent functional impairment rating which. included both 
laminectomies [Ex. 19(2)]. Dr. Cochran estimated that the 
permanent functional impairment from the first laminectomy, 

•• 

which occurred in 1982, would be ten percent (Ex. 1). Subtracting 
Dr. Cochran's ten percent for the first surgery from Dr. Goldner's 
20 percent for both surgeries leaves a theoretical ten percent 
permanent functional impairment rating for this injury. Dr. 
Cochran did not express a permanent functional impairment rating 
f or this injury. A ten to 15 percent permanent functional 
i mpairment rating for a lumbar laminectorny is not an unusually 
high impairment rating. 

The operative phrase in industrial disability is loss of 
earning capacity. Ver Steegh v. Rolscreen Co., IV Iowa Industrial 
Commissioner Report 377 (1984). Claimant contends that he 
cannot return to his old job of selling cars which was the job 
he was performing at the time of this injury. His testimony is 
corroborated by Rogers, his own vocational rehabilitation 
specialist. Claimant did not sustain the burden of proof by a 
preponderance of the evidence on this point. Dr. Morrison, Dr. 
McKinney and Eischen believed and stated that claimant could 
return to selling cars because there is no lifting and claimant 
can alternate standing and sitting. Eischen also stated that 
selling was a transferable skill and that claimant could also 
sell other products. In addition, Eischen mentioned certain 
minimum wage employments such as security guard and self-service 
gas station attendant that claimant could perform. 

None of the many doctors who examined claimant t e stified 
that claimant was unable to work or that he could not perfo rm 
his old job of automobile salesman. None of the many physi c ians 
Who examined claimant testified that claimant was permanently 
and totally disabled or even sugg e sted it. 

The weight of the evidence is that claimant could return t o 
i • 
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his former employment of selling automobiles. 

With respect to whether claimant is permanently and totally 
disabled, claimant testified that he could have a job simply by 
making one telephone call. Yet, he never did make that one 
telephone call nor, did he make any other effort to obtain 
employment of any kind. 

Claimant's insistance on being pain free before attempting 
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to work is not a privilege afforded to injured workers by the 
workers' compensation law. Claimant's insistance that he be 
able to work 18 hours per day, seven days a week is not a 
requirement of the workers' compensation law. Claimant's 
insistance that a surgical procedure existed that could make him 
pain free was not reasonable in light of the evidence presented 
at the hearing. Dr. Cochran, Dr. Waters and Dr. McKinney, all 
~hree competent surgeons, examined claimant, tested claimant, 
weighed and considered the possibility of additional surgery and 
each one of them recommended against it. Dr. Morrison, Dr. 
Goldner and Dr. Klassen all examined claimant and studied his 
history and stated that there was nothing further that they 
could offer in the way of treatment of any kind that would 
benefit claimant. Objective testing by way of x-rays, CT scans, 
myelograms and magnetic resonance imaging showed only some 
possible epideral scarring at L-5, S-1 which was probably due to 
his previous surgeries and did not justify any further or 
additional surgery. None of these doctors defined any explanation 
for claimant's continued symptoms of disabling pain other than 
this mild epideral scarring which was believed to be the result 
of his two prior surgeries at the level of L-5, S-1. 

Back complaints were not new to claimant. Dr. Klassen 
reported that claimant has had episodic back pain since age 20 
(Ex. 18). Claimant admitted in his testimony that he had 
suffered periodic back problems from time to time. Dr. Goldner 
reported that he saw claimant in 1971 for left lumbar radiculopathy 
[Ex. 29(1)]. 

Claimant had very little or no motivation to return to work 
from a financial ooint of view. Claimant testified that when he ... 
was working he earned between $1,000.00 and $1,100.00 dollars 
per month. He also testified that the combination of his workers' 
compensation benefits and the benefits from his privately owned 
income disability policy total $1,300.00 to $1,350.00 per month. 
Claimant testified that both of these items were tax free income. 
As defense counsel pointed out claimant would actually lose 
money if he returned to work. In addition, claimant's wife 
earns $30,000.00 in full-time employment and she has been 
employed for 22 years. Claimant countered that he had the use 
of a car and certain employee benefits and bonuses when he 
worked. Be that as it may, there is a very strong disincentive 
to work if you can obtain $200.00 to $350.00 more per month tax 
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free by not working, especially if your back hurts all of the 
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time and you have gotten out of the habit of going to work 
everyday. Claimant's motivation toward returning to work is 
further revealed by his application for social security disability 
benefits. 

Particularly damaging to claimant's case was the testimony 
of Siracusano on November 25, 1985 that when a progressive 
return to work was planned, claimant demonstrated a decrease in 
tolerance for the endurance and flexability exercises and an 
increase in the frequency of his pain behaviors and complaints, 
even though he had been climbing 12 flights of steps per day and 
had been walking three times a day (Ex. 22). Siracusano testified 
that when the concept of work hardening was introduced, claimant's 
progress slowed, he wanted to see more doctors, he retained an 
attorney and he did not want to return to work until he had 
complete pain relief (Ex. 17). 

Breed thought that claimant could return to work but indicated 
that claimant thought he should be 100 percent well before 
returning to work (Ex. 21). 

Therefore, it would appear that claimant could return to car 
sales or service writer in the automobile dealership business; 
he could perform other sales jobs; and that other less desirable 
minimum wage types of jobs could be performed within claimant's 
limitations if claimant would have tried to work; however, he 
declined to try any employment of any kind. 

Claimant has not sustained the burden of proof by a preponderance 
of the evidence that he is permanently and totally disabled. 
Diederich, 219 Iowa 587, 258 N.W. 899. Nor can it be said that 
claimant is permanently and totally disabled under the odd lot 
doctrine as defined by the Iowa Supreme Court in the case of 
Guyton v. Irving Jensen Co., 373 N.W.2d tOl (Iowa 1985). Claimant 
has not demonstrated a bona fide effort to return to gainful 
employment in the area of his residence. Therefore, he has 
failed to make a prima face case of permanent total disability 
under the odd lot doctrine. Emshoff v. Petroleum Trans. Services, 
(Appeal Decision March 31, 1987). Claimant has no anatomical, 
organic or physical abnormalities that have been identified by 
any of the medical practitioners which make a prima face case 
for total disability. 

An employee making a claim for industrial disability will 
benefit by a showing of some attempt to find work. Hild vv 
Natkin & Co., I Iowa Industrial Commissioner Repor t 144 (Appeal 
Decision 1981); Beintema v. Sioux City Engineering Co., II Iowa 
Industrial Commissioner Report 24 (1981); Cory v. Northeastern 
States Portland Cement Co., Thirty-third Biennial Report of the 
Industrial Commissioner 104 (1976). 
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Since claimant has made no showing of any effort to find any 
kind of employment, then there is no showing of what claimant 
can do within the boundries of his disability and limitations of 
persistant pain. Schofield v Iowa Beef Processors, Inc., II 
Iowa Industrial Commissioner Report 334, 336 (1981). 

Defendant's serious offer of vocational rehabilitation 
weighs in their behalf. Schelle v. HyGrade Food Products, 
Thirty-third Biennial Report of the Industrial Commissioner 121 
(1977). Claimant's failure to cooperate with vocational rehabilitation 
is a factor to consider when determining the amount of his 
industrial disability. McKelvey v. Dubuque Packing Co., Thirty-
third Biennial Report of the Industrial Commissioner 227 (1976); 
Rapp v. Eagle Mills, Inc., Thirty-fourth Biennial Report of the 
Industrial Commissioner 264 (1979); Curtis v. Swift Independent 
Packing, IV Iowa Industrial Commissioner Report 88, (1984). 

Claimant is not fully corroborated on the subject of pain. 
No one has suggested that claimant is not suffering pain but the 
degree of pain in not subject to independent verification. Pain 
that is not substantiated by clinical findings is no substitute 
for impairment. Waller v. Chamberlain Mfg, II Iowa Industrial 
Commissioner Report 419, 425 (1981). After extensive examination 
and testing, the doctors could only pinpoint that claimant's 
pain at the level of L-5, S-1 was possibly the result of epideral 
scarring from the prior two surgeries. None of ·the doctors had 
any further treatment modalities to offer claimant. Three 
doctors recommended against any further surgery. Claimant 
himself had not sought any further medical treatment for over a 
year. 

Claimant testified that he suffered breathing problems due 
to an injury to his throat at the time of the surgery on June 
26, 1984 for this injury. He also claimed to suffer bowel and 
bladder incontinence. These problems were not mentioned in the 
medical evidence until claimant saw Dr. Klassen on January 9, 
1986, more than a year and one-half after the accident. Claimant 
has also alleged that he has sexual dysfunction in the nature of 
• impotency due to pain from this injury. There is absolutely no 
medical evidence or even a suggestion that the bowel, bladder or 
sexual problems were caused by, or related to, this injury in 
any way for any reason. 

Therefore, based upon all of the foregoing factors and all 
of the factors that go into a determination of industrial 
disability, it is decided that claimant has sustained a 35 
percent industrial disability to the body as a whole. 

As far as a deputy's power or authority to order a transcipt 
Iowa Code section 86.19 provides as follows. 

The industrial commissioner, or a deputy commissioner, 
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may appoint or may direct a party to furnish at the 
party's initial expense a certified shorthand 
reporter to be present and report, or to furnish 
mechanical means to record, and if necessary, 
transcribe proceedings of any contested case under 
this chapter, chapters 85 and 85A and fix the 
reasonable amount of compensation for such service. 
The charges shall be taxed as costs and the party 
initially paying the expense for the presence or 
transcription shall be reimbursed. The reporter 
shall faithfully and accurately report the proceedings. 
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The refusal of defendants' counsel to pay for the transcript 
as he was ordered to do at the hearing was unreasonable and 
without legal justification. There is no evidence that the 
charges of the court reporter are excessive or exorbitant. 
Furthermore, this particular court reporter was selected by 
defendants' counsel himself as a matter of his own free choice 
of court reporter. Moreover, the same court reporter reported 
and transcribed claimant's deposition taken on March 13, 1986 
and there is no evidence of any dispute about excessive or 
exorbitant charges for the deposition (Claimant's ex. 1). 

FINDINGS OF FACT 

Wherefore, based upon the evidence presented the following 
findings of fact are made. 

That claimant was off work due this injury from March 23, 
1984 to April 2, 1984 and again from June 20, 1984 to January 
22, 1986. 

That claimant's permanent functional impairment has been 
rated at approximately ten to 15 percent of the body as a whole 
as a result of this injury 

That claimant was 48 years old at the time of the injury and 
had a high school education. 

That no doctor testified that claimant should not return to 
his old job as a automobile salesman. 

That Dr. Morrison and Dr. McKinney testified that claimant 
could return to his old job as an automobile salesman. 

That vocational rehabilitation specialist Eischen testified 
that claimant could return to his old job as an automobile 
salesman. 

., 

That two registered physical therapists said that claimant 
could return to work to either full or part-time employment but 
that claimant declined to try to return to work on any terms. 
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That claimant sustained a 35 percent industrial disability 
to the body as a whole. 

CONCLUSIONS OF LAW 

THEREFORE, based upon the evidence presented and the foregoing 
principles of law the following conclusions of law are made. 

That claimant is entitled to healing period benefits for the 
two periods of time he was off work defined in the findings of 
fact [Iowa Code section 85.34(1)]. 

That claimant is entitled to 175 weeks of permanent partial 
disability benefits as industrial disability to the body as a 
whole. [Iowa Code section 85.34(2)u]. 

That defendants are legally obligated to provide the industrial 
commissioner with a transcript and to pay the reporter's fees 
for the transcript as ordered at the hearing by the deputy 
industrial commissioner (Iowa Code section 86.19). · 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay to claimant one point five seven one (1.571) 
weeks of healing period benefits for the period from March 23, 
1984 to April 2, 1984 and another eighty-three (83) weeks of 
healing period benefits for the period from June 20, 1984 to 
January 22, 1986, a total of eighty-four point five seven one 
(84 .571) weeks of healing period benefits at the rate of two 
hund red thirty-four and 75/100 dollars ($234.75) per week in the 
total amount of nineteen thousand eight hundred fifty three and 
04/100 dollars ($19,853.04). 

That defendants pay to claimant one hundred seventy-five 
(17 5) weeks of pemanent partial benefits at the rate of two 
hund red thirty-four and 75/100 dollars ($234.75) per week in the 
total amount of forty-one thousand eighty-one and 25/100 dollars 
($41,081.25) commencing on January 22, 1986. 

That all accrued benefits are to be paid in a lump sum. 

That interest will accrue pursuant to Iowa Code section 85.30. 

That defendants are entitled to a credit for all benefits 
Paid prior to hearing. 

That defendants pay the costs of this action pursuant to 
Division of Industrial Services Rule 343-4.33 and in particular, 
Pay the court reporter for the transcript o f the hearing as 
Ordered by the deputy at the time of the hearing. • 
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That defendants file activity reports as requested by this 
agency pursuant to Division of Industrial Services Rule 343-3.1. 

Signed and filed this 6/;g_ day of April, {988. 

Copies To: 

Mr. Sheldon Gallner 
Attorney at Law 
803 Third Avenue 
Council Bluffs, Iowa 51501 

Mr. Ronald E. Frank 
Mr. Robert A. Wichser 
Attorneys at Law 
200 Century Professional Plaza 
7000 Spring Street 
Omaha, Nebraska 68106 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

WILFRED E. McVAY, • • 
• • 

Claimant, • • 
• File No . 799446 • 

vs. • • 
• A p p 
• E A L 

JOHN DEERE DUBUQUE WORKS • • 

OF DEERE & COMPANY, • D • E C I s I 0 N 
• • 

Employer, • • 

Self-Insured, • • 
Defendant. • • 

2208 - 2906 - 2901 

Claimant alleged an occupational hearing loss. The record 
showed that he had been transferred between departments numerous 
times and exposed to various levels of noise. It was held that, 
since he was still subject to being transferred to a department 
with excessive noise levels, he had not been transferred from 
excessive noise level employment. As six months had not passed 
since one of the three triggering events under section 858.8, 
the case was dismissed without prejudice as not being ripe for 
adjudication. 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

, WILFRED E. McVAY, 

Claimant, 

• • 
• • 
• • 

File No. 799446 

A P P E A L 

' ' 

vs. 

• • 
• • 
• • 

J OHN DEERE DUBUQUE WORKS 
OF DEERE & COMPANY, 

• • 
• • D E C I S I O N 

~-u l1 ~ rn Employer, 
Self-Insured, 
Defendant. 

• • 
• • 
• • 
• • rEB 2 2 1988 

IO\IIA \KDUSTRIAL roMMISSIO~ffi 
STATEMENT OF THE CASE 

Defendant appeals and claimant cross-appeals from an arbitration 
decision dismissing claimant's petition. 

The record on appeal consists of the transcript of the 
a rbitration proceeding and joint exhibits 1 through 10. Both 
parties filed briefs on appeal and defendants filed a reply 
brief. 

ISSUES 

Defendant's issues, as stated on appeal, are: 

1. The decision of the deputy industrial 
commissioner should be reversed as contrary to the 
statute of limitations, Iowa Code section 85B.5, 
85B.8, and, 85.26(1), as well as being contrary to 
the statutory purposes in establishing the two year 
statute of limitations. 

2. The decision of the deputy Iowa Industrial 
Commissioner should be reversed because the decision 
was unsupported by substantial evidence that the 
claimant met his burden of proof to show that the 
hearing loss arose out of and in the course of 
employment and that there was any causal connection 
between claimant's hearing loss and the disability 
claimed. 

Claimant stated the following issues on cross-appea1. 

I. The decision of the deputy industrial 
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commissioner that the statute of limitations as 
contained in chapters 85 and 858 of the 1985 Code 
of Iowa as amended had not run against the claimant 
was correct. 

II. The claimant met his burden of proof to 
show that the hearing loss arose out of and in the 
course of his employment and that there was a 
causal connection between his hearing loss and the 
disability claimed. 

III. Even if the deputy commissioner is incorrect 
and a transfer has occurred nonetheless the statute 
of limitations does not run until the employee 
discovers that there has been an injury. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately reflects 
the pertinent evidence and it will not be totally reiterated 
herein. 

Briefly stated, claimant began his present employment with 
de fendant in 1960. Joint exhibit 10 established that claimant 
has held numerous job classifications with defendant and has 
been transferred several times. Noise level exposures in thes e 
pos itions varied from 60 dBA to 89 dBA. Claimant was still 
empl oyed by defendant and at the time of the hearing, worked at 
a tas k that exposed him to a noise level of 76 dBA. Mervin 
Mcc lenahan, M.D., stated that noise level exposures less than 
those set forth in Chapter 858 could cause h e aring loss. 
Claimant filed this action on August 16, 1985. 

APPLICABLE LAW 

Iowa Code section 858.8 states:· 

Date of Occurrence. A claim for occupational 
hearing loss due to excessive noise levels may be 
filed six months after separation from the employment 
in which the employee was exposed to excessive 
noise levels. The date of the injury shall be the 
date of occurrence of any one of the following 
events: 

1. Transfer from exce s sive noise level employment 
by an employer. 

2. Retirement. 
' • 

3. Termination of the empl oyer-empl oyee r e l a tion
ship. 

J011 81 
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The date of injury for a layoff which continues 
for a period longer than one year shall be six 
months after the date of the layoff. However, the 
date of the injury for any loss of hearing incurred 
prior to January 1, 1981 shall not be earlier than 
the occurrence of any one of the above events. 

Iowa Code section 85.26(1) states: 

Limitation of actions. 
1. An original proceeding for benefits under 

this chapter or chapter 85A, 85B, or 86, shall not 
be maintained in any contested case unless the 
proceeding is commenced within two years from the 
date of the occurrence of the injury for which 
benefits are claimed or, if weekly compensation 
benefits are paid under section 86.13, within three 
years from the date of the last payment of weekly 
compensation benefits. 

Pursuant to In Re Declaratory Ruling of John Deere Dubuque 
Works of Deere & Company, III Iowa Industrial Commissione r 
Report , 147 (1983), if a worker who has been exposed to permanent 
sensorineu ral hearing loss is transferred from the area of 
exposu re to a non-exposure area, the statute of limitations 
under Iowa Code section 85.26 begins to run from the date of 
such transfer; if a worker is not transferred from the area of 
exposure , the statute of limitations would not begin to run 
until retirement or termination of the employment relationship .. 
The first of these events to occur will "trigger" the running of 
the statute of limitations. 

Excessive noise level means sound capable of producing 
occupational hearing loss. Section 85B.4(2), The Code. 

The noise levels set forth under section 85B.5, The Code, 
are presumptive only. They do not constitute minimum levels at 
which a noise level will be viewed as excessive. Muscatine 
County v. Morrison, 409 N.W.2d 685 (Iowa 1987). 

Because the times and intensities under section 85B.5, The 
Code, are not minimum levels for excessive noise, a change in 
work assignment from an area where the noise level exceeds the 
times and intensities set forth in section 85B.5, The Code, to 
an area where said times and intensities are not exceeded would 
not necessarily constitute a transfer under section 85B.8, The 
Code. Daughetee v. John Deere Dubuque Works, File No. 779848, 
Appeal Decision June 30, 1987. 

ANALYSIS • 

Claimant alleges he has suffered a hearing loss arising out 

• 
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of and in the course of his employment. Iowa Code section 85B.8 
states that a claim of hearing loss may be filed six months 
after separation from the employment in which the employee was 
exposed to excessive noise levels. The date of the injury is 
the date of the earliest of three events -- retirement, termination 
of the employment relationship or transfer from the excessive 
noise level employment by the employer. 

In the instant case, claimant is still employed by defendant 
and thus, neither retirement or termination of the employment 
relationship has occurred. Defendant alleges that claimant was 
transferred from excessive noise level employment on June 15, 
1980, when his noise exposure was reduced from 87 dBA to 80 dBA, 
and his claim is therefore barred by section 85.26(1), The Code. 

However, the record ~hows that claimant is subject to 
reassignment to varying lev~Ia of nb{se exposure. He has been 
so reassigned numerous times in the history of his employment 
with defendant. His job change on June 15, 1980 was merely a 
reassignment within the same work force. It has been changed 
five times since 1980, and is subject to further reassignment. 

Claimant works in an environment that continues to expose 
him to potentially excessive noise levels. He is subject to 
transfer to even greater noise exposure at any time. His action 
is thus premature and it follows that it is not barred by the 
statute of limitations under Iowa Code section 85.26. In light 
of this determination, the other issues on appeal are moot at 
this time and will not be addressed. 

FINDINGS OF FACT 

1. Claimant has been employed by the John Deere Dubuque 
Works of Deere and Company since 1960. 

2. Throughout his employment with defendant, claimant has 
held several positions and has been transferred numerous times. 

3. Claimant's exposure to noise has varied according to the 
positions he has held. 

4. Claimant is currently exposed to a noise level of 76 dBA. 

5. Claimant is currently subject to transfer to other 
departments with excessive noise levels. 

6. Claimant has not retired or terminated his employment. 

7. Claimant has not been permanently transferred from 
excessive noise level employment by the employer. · 
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CONCLUSION OF LAW 

Claimant has failed to prove, by a preponderance of the 
evidence, that six months has passed after one of the three 
triggering events set forth in section 85B.8, The Code, and thus 
this matter is not ripe for adjudication under Chapter 858, The 
Code. 

WHEREFORE, the decision of the deputy 1s affirmed. 

ORDER 

THEREFORE, it is ordered: 

That this matter be and the same 1s hereby dismissed without 
prejudice. 

the 
That the costs of the appeal, 
hearing proceeding, are taxed 

2.2 ,JJ_ Signed and filed this 

Copies To: 

Mr. David A. Lemanski 
Attorney at Law 
200 Security Building 
Dubuque, Iowa 52001 

Mr. Leo A. McCarthy 
Ms. Jane Mylrea 
Attorneys at Law 
222 Fischer Building 
P.O. Box 239 
Dubuque, Iowa 52004-0239 

including the transcription of 
to defendant. 

day of February, 1988 . 

• • 

DAV . LI UIST 
INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ED MADISON, 

Claimant, 

• • 
• • 
• • 
• • 
• • vs. : File No. 794964 
• • STURGEON TRUCK LINES, INC., 
• • 

A P P E A L 
• • Employer, 

and 

• • D E C I S I O N 
• • 
• • FILED 

IOWA SMALL BUSINESS EMPLOYERS 
GROUP, 

• • 
• • 
• • 

APR 2 8 1988 

Insurance Carrier, 
Defendants. 

• • 
• • 

IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

Claimant appeals from an arbitration decision denying all 
compensation because he failed to establish that he sustained an 
injury arising out of and in the course of his employment. 

The record on appeal consists of the transcript of the 
arbitration hearing and defendants' exhibits 1 through 6. Only 
claimant has filed a brief on appeal. 

ISSUE 

The issue on appeal can be atated as whether claimant 
sustained an injury arisihg out of and in the course of employ
ment when claimant voluntarily assisted another truck driver not 
employed by defendant employer. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately reflects 
the pertinent evidence and it will not be set for~h herein. 

APPLICABLE LAW 

An employee is entitled to compensation for 
personal injuries which arise out of and in the 
employment. Section 8 5. 3 ( 1). 

a ny and all 
course of the 

- • 

- . . . . . -- ---
Claimant has the burden of proving by a preponderance of the 
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evidence that he received an injury on May 22, 1985 which arose 
out of and in the course of his employment. McDowell v. Town 
of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Te 1 e phone Co . , 2 61 Iowa 3 5 2 , 15 4 N . W • 2 d 1 2 8 ( 1 9 6 7 ) . 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of" refer to the cause or source of the 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W.2d 63. 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it." Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure, 188 N.W.2d 283, Musselman, 261 Iowa 
352, 154 N.W.2d 128. 

. 
Whenever an employee leaves the line of duty, compensation 

coverage ceases. Walker v. Speeder Mach. Corp., 213 Iowa 1134, 
240 N.W. 725 (1932). However, to disqualify the employee from 
compensation coverage, the departure from the usual place of 
employment must amount to an abandonment of the employment or be 
an act wholly foreign to the usual work. Crowe, 246 Iowa 402, 
68 N.W.2d 63. The mere fact that an employee happens to be a 
short distance removed from the actual situation of his work 
does not prevent recovery in a compBnsation proceeding. Bushing 
v. Iowa R. & L. Co., 208 Iowa 1010, 226 N.W. 719 (1929). If an 
employee deviates sufficiently ~iom the line of duty so that his 
actions are foreign to the employer's line of work, injuries 
which occur to the employee may be outside the course of employ
ment. Sheerin v. Holin Company, 380 N.W.2d 415 (Iowa 1986). In 
determining whether an employee was acting in the course of his 
employer's business, the question of whether the activity was to 
the benefit of the employer is a relevant factor. Briar Cliff 
College v. Campolo, 360 N.W.2d 91 (Iowa 1984). 

In Yates v. Humphrey, 218 Iowa 792, 255 N.W. 639 (1984), the 
supreme court held that an employee was in the course of his 
employment when he sustained an injury while, out of decency and 
courtesy, he assisted a nonemployee, who was rightfully on the 
employer's premises during the employee's working hou;s, to haul 
away cinders. _ The court found that the removal of the cinders 
was advantageous to the employer: 

""' 
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vmile the cinders were undoubtedly of some benefit 
to Buck and other patrons who hauled them away, it 
appears in the evidence it was of benefit to the 
appellant plant that such cinders should be re
moved, and that, if such patrons had not removed 
them, the appellant owner of the plant would have 
been put to the trouble and expense of removing 
them. It is quite apparent, therefore, that the 
removal of the cinders from the plant was of 
benefit to the appellant owner thereof. 

Id. at 796. 

The court also found that a custom of helpfulness existed among 
defendant's employees: 

Id. 

The manager of the plant testified that, while he 
had not given any of the employees specific orders 
in regard to assisting persons who were removing 
the cinders, and would not say that this was a 
specific duty of employees, the rendering of 
assistance to patrons was a matter of courtesy that 
was expected of the employees, and that he would 
expect a hired man at the plant to help a man if he 
needed it. He also said that such was the habit 
and custom of the people and had always been 
customary around the plant. 

We think it sufficiently appears in the evidence 
that not only the habits and customs of the people 
of the community generally, but the general nature 
of the work performed by the employees in the 
appellant's plant and the general spirit of helpful-
ness toward patrons of the plant, were such that 
the employees had reasonable grounds for believing, 
and that they understood, that their work was not 
limited strictly to the performance of specific 
duties, but that they were expected to perform such 
acts of courtesy and helpfulness toward patrons of 
the plant as would promote good will and redound to 
the benefit of their employer. 

ANALYSIS 

Claimant relies on the holding in the Yates case to support 
his contention that he was in the course of his employment when 
he voluntarily assisted another truck driver in moving trailer 
axles. Claimant c~ntends that, as in Yates, it is customary for 
truck drivers to help each other and that such is beneficial to 
the employer. As the deputy noted, any benefit to the employer 
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is simply too attenuated to support claimant's contention that 
his activity was in the course of his employment. The court in 
Yates found an apparent benefit to the employer in having 
cinders hauled away from the employer's plant. Yates at 796. 
No such apparent benefit exists in this case. 

Yates is distinguishable from this case in that the injury 
to the employee in Yates was sustained on the employer's premises. 
Id. at 793. Claimant in this case was not on his employer's 
premises. At the time of the injury, claimant's truck was 
docked and was being loaded by employees of Arts Metals, Inc. 
The truck belonging to the driver claimant helped, had pulled 
away from the loading dock area and was not blocking claimant's 
truck. To hold as claimant contends would create a liability 
for employers which could not reasonably be anticipated by them. 
The greater weight of evidence supports the deputy's finding 
that claimant did not sustain an injury arising out of and in 
the course of employment. 

FINDINGS OF FACT 

1. Claimant started working for Sturgeon or Barr-Nunn on 

November 23, 1984. 

2. Claimant was employed by Barr-Nunn on May 22, 1985. 

3. On May 22, 1985, there was no business relationship 
between Barr-Nunn and Roach Truck Lines, Inc., of Madison, 

Wisconsin. 

4. David R. Meyer is a self-employed truck driver who 
leased his equipment to Roach. 

5. Claimant sustained an injury on May 22, 1985 while 
assisting Meyer in moving the axles on Meyer's trailer. 

6. Meyer did not ask claimant for assistance on May 22, 
1985; that is, claimant volunteered to assist Meyer. 

7. Claimant did not contact Barr-Nunn to ask directives as 
to whether he should assist Meyer. 

8. Barr-Nunn did not have a policy on May 22, 1985 as to 
whether or how its drivers assist other drivers. 

9. The Meyer vehicle was out of the loading dock area and 
was not blocking claimant from leaving on his own. 

10. Claimant was not 
Roach to load or ,operate 

receiving any assistanc e from Meyer or 
his vehicle on May 22, 1985. 

• 
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CONCLUSION OF LAW 

iU11~9 

Claimant failed to establish by a preponderance of the 
evidence that he sustained an injury on May 22, 1984 that arose 
out of and in the course of his employment with Barr-Nunn or 
Sturgeon Truck Lines, Inc. 

WHEREFORE, the decision of the deputy is affirmed. 

ORDER 

THEREFORE , it is ordered: 

That claimant take nothing from this proceeding. 

That claimant pay all costs of this action. 

Signed and filed this 

Copies To: 

Mr. Channing L. Dutton 
Attorney at Law 
West Towers Office 
1200 35th St., Suite 500 
West Des Moines, 50265 

Mr. Thomas J. Logan 
Attorney at Law 
Terrace Center, Suite 111 
2700 Grand Avenue 
Des Moines, Iowa 50312 

. . . -- . 

~t/4) 
/---V day of April, 1988. 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

KAREN J. MARCKS, 

Claimant, 

vs. 

RICH~lAN GORDMAN, 

Employer, 

and 

THE HARTFORD INSURANCE CO., 

Insurance Carrier, 
Defendants. 

• • 
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File No. 679369 

A P P E A L 

D E C I S I O N 

FILED 
JUN 2 9 1988 

luV~A \NOUSTRlAL COMMlSStCr it,i 

STATEMENT OF THE CASE 

Defendants appeal from a review-reopening decision awarding 
permanent total disability and medical benefits. Claimant 
c ross-appeals. 

The record on appeal consists of the transcr4pt of the 
review-reopening proceeding and joint exhibits l through 73. 
Both parties £ilea briefs on appeal. 

ISSUES 

Defendants state the following issues on appeal: 

1Ul1~) 

1. Where claimant failed to raise the "odd-lot doctrine" as 
an issue at any time prior to or during the hearing, the deputy 
industrial commissioner erred in relying on the odd-lot doctrine 
in awarding claimant benefits in the review-reopening decision. 

2. Where there was no substantial evidence to establish a 
~ausal relationship between inJury and aisability, the deputy 
industrial commissioner erred in finding and concluding claimant 
was entitled to benet1ts and finaing and concluding a causal 
relationship existed between injury and disability. 

Claimant adds the following issue on c ross-appeal: 
.. 

The deputy industrial commissioner erred in determining 
claimant's cash bonuses were irregular and not to be included 1n 
her gross earnings. 

I 
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REVIEW OF THE EVIDENCE 

The review-reopening decision adequately and accurately 
reflects the pertinent evidence and . it will not be totally set 
forth herein. 

J011~ 

Briefly stated, claimant was 43 years old at the time of the 
hearing, and had a high school education. Although her normal 
occupation was as an administrative secretary for Barton Solvents, 
cla imant worked part time as a sales clerk for defendant Richman 
Go raman. On May 17, 1981, claimant fell approximately six feet 
of f a ladder while at work for Richman Gordman, injuring her 
back and elbow. 

Prior to May 17 , . 1981, claimant had injured her back in a 
19 75 car accident. Claimant was diagnosed as having a herniated 
aisc and underwent lumbar disc ~urgery by Cemil Adli, M.D., at 
the fifth lumbar interspace in September 1975. Claimant continued 
to experience pain, and subsequently underwent a fusion of the 
LS -Sl interspace in March 1976 by Dr. Adli. Claimant indicated 
she experienced relief following this surgery. On June 14, 
1976 , claimant was seen for lumbosacral strain by Dr. Rassekh. 
Cla imant had normal myelograms in April 1978 and June 1980. 
Cla imant was releasea to go back to her work as administrative 
sec retary by Behrouz Rassekh, M.D., a neurosurgeon, in 1980. 
The record contained a photograph of claimant performing in a 
cho rus line for a local variety show during this period. 
Cla imant was also able to pertorm such activities as water 
sk iing and swimming. 

After her inJury on May 17, 1961, claimant experienced pain 
in her lower back, right lower extremity and occasional pain in 
he r lett lower extremity. Claimant tried a transcutaneous 
stimulator without relief, as well as attending a pain clinic. 
Claimant sought medical attention f~om Edward R. Farrage, M.D., 
who prescribed a back brace. Claimant was also seen on August 
5, 1981 oy Maurice D. Margules, M.D., a neurosurgeon. Claimant 
reported to Dr. Margules that she was experiencing pain in the 
tight lower extremity and weakness of her right foot. Dr. Margules 
no ted that claimant had difficulty walking, dressing, undressing, 
ana haa rigiaity of the lumbar spine, with forward flexion 
limited to five degrees. 

A unilateral spinothalamic tractomy was performed by Dr. Margules 
on September 3, 1981, which revealed that both the LS and Sl 
roots were compressed by bony structures and residual disc 
tissue. Dr. Margules also performed a resection of residua l 
disc tissue at the L4-LS inte rspace. Dr. Margule s diag nosed 
~laimant's conaition as adhesive arachnoiditis. Claimant 
lncticatea that she experienced little relief as a result of this 
surgery. 

i 
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Dr. Margules indicated that during the surgery, the bony 
growth he found compressing the nerve route would not have been 
the result of the May 17, 1981 fall, but rather was the result 

,ul1~2 

of the 1976 fusion. However, he also stated that the degenerative 
a1sc problem would have been aggravated by the May 17, 1981 
1nJury, based on the marked problems claimant experienced after 
the tall. 

Although claimant sought relief from the pain after the 
su rgery, subsequently she experiencea more pain in the right 
lower extremity, which Dr. Margules attributed to adhesive 
arachnoiditis of the cauaa equina. Claimant began to experience 
sudden bucklings or paroxysms of the right leg and falling in 
Ma rch 1982. Dr. Margules prescribed codeine for relief of 
cla imant's pain, stating that neither further surge ry or a pain 

: clinic ottered claimant any hope of relief. 

On April 9, 1982, Dr. Margules performed a cordotomy of 
claimant's spinothalamic tract on the left t o relieve pain in 
t he right lower extremity. On April 18, 1982, Dr. Margules 
re leased claimant and noted there was no further intractible 
pa in in the right lower extremity and no motor loss or bladder 
function loss. Dr. Margules concluded claimant was suffering 
from systems of adhesive arachnoiditis of the cauda equina, 
wh ich was likely to be progressive in nature. Dr. Margules 
i ndicated that it was possible that this c ondition would not be 
de tectea by a myelogram or during surgery, a nd th a t arachnoiditi s 
could be caused by bleeding, by surgery, by trauma, or meningitis. 

On November 23, 1982, claimant reported to Dr. Margules that 
she was experiencing severe pain in the right posterior shoulder 
and the right trapezius muscle, as well as pain in both lower 
extremities. Dr. Margules expressed the opinion that claimant 
was unable to return to work at that time, and that her future 
prospects for return to work were untavorable. 

On July 1, 1983, claimant indicated t o Dr. Margules that she 
had severe pain in the left lower extremity, which Or. Margules 

.also aiagnosea as caused by claimant's adhesive arachnoiditis of 
t he cauda equina. Dr. Margules also p r edicted that the pain 
might become more severe in the near future and may r equire 
surgery for pain relief, but on April 10, 1984, Or. Margules 
recommendea against further surgery f o r pain r e li e f. Dr. Margul e s 
Opined that claimant had a 35 percent permanent partial impairment 
ot the body as a whole. 

On February 3, 1984, Dani e l L. McKinney, M.D., a neurologic a l 
su rgeon, examinea claimant a na diagn osea chro ni c pain s yndr ome 
seconaary to arachnoiditis, and stated that no satisfac t ~ry 
t reatment existed for claimant's c onditio n. 

On June 29, 1984, or. Mar gul e s op ine d th a t "a s the r e sult o t 
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the injury sustained on May 17, 1981, Mrs. Marcks has a partial 
permanent physical disability which is rated at 35 to 40% of the 
boay as a whole." ( Jt. Ex. 3 2) Dr. Margules prescribed a 
walker, crutches or cane, and stated that claimant should not 
walk up or down steps without assistance because of the danger 
ot talling. 

On September 13, 1984, claimant's family physician, E. B. 
Mathiason, M.D., stated that claimant was disabled due to 
intractable pain in the right lower extremity as a result of 
aahesive arachnoiaitis of the cauaa equina, post right dorsal 
cordotomy as well as left leg pain secondary to the above, along 
with generalized arthritis and fibrositis with pain in the neck 
and both arms developing three to six months after her last 
surgery. 

On October 5, 1984, Jose Martinez, 
was experiencing bladder problems, and 
her last surgery, mainly the cordotomy 
pain has much to do with her blaader." 

M.D., noted that claimant 
stated that "definitely 
for the relief of her 
(Jt. Ex. 35) 

On November 24, 1984, claimant was seen by Dr. Margules for 
her bladder dysfunction problems. Dr. Margules diagnosed this 
as neurogenic hypotonic bladder. Or. Margules felt the bladder 
problems were not the result of the coraotomy in that the 
symptoms appeared two years later and he would have expected 
~hose symptoms to manifest sooner if they had been caused by the 
cordotomy. 

Claimant was again seen by Dr. Martinez on June 13, 1985. 
Dr. Martinez found that claimant had improved but required 
self-catheterization four times daily, and diagnosed a permanent 
neurogenic bladder. 

On August 23,- 1985, Dr. Margules . declined to give a rating 
of permanent impairment as cl'aimant' s condition was "still 
ch an g i n g c 1 i n i ca 11 y . " ( J t • E x . 3 7 ) On S e p t e mb e r 3 , 1 9 8 5 , D r • 
Martinez referred claimant to Ronald L. Bendorf, M.D., for 

.Psychiatric consultation after claimant broke down in tears 
·auring the examination. On November 16, 1985, claimant suffered 
a contusion ot the neck when she fell down twelve stairs. 

After his examination of claimant in January 1986, Dr. 
Margules concluaed tnat claimant had complete loss of bladder 
function, as well as repeated episodes of motor loss. Dr. 
Margules opinea that claimant was totally disabled: 

A. At the present time, that is, as of January, 
when I last saw her, I felt that this woman was 
going to reach the levels of a high dysfunction. 
Ana she haa by then total bladder dysfunction. And 
she had no control of her bladder, almost none. 
And has to use self-catherization. And had 
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repeated episodes of loss of motor function, so I 
felt personally that she was really from the 
functional standpoint, totally disabled, as to 
performing any Job in the open market. 

• • • • 

Q. All right. Now, the motor function that you're 
talking about that she has lost, is -- relates to 

one or both of her lower extremities? 

A. Yes. 

Q. And that is handled by use of a walker and 
could be handled by using a wheelchair, under some 
circumstances, although if I am correct, this young 
laay has not yet progressed to using a wheelchair? 

A. Oh, I think she doesn't want to. I told her 
that the only way I would allow her to go on and 
walk into open spaces by herself, certainly would 
be -- that would be impossible, unless she wants to 
take a chance. She did that once. She fell and I 
saw her in the emergency room and sustaining 
hematorna of her scalp or her face. I mean, this is 
-- I think she refuses to accept the evidence that 
she has to use a wheelchair. Or else to have 
somebody with her. And she is certainly totally 
restricted as to going up and down steps without 
help. I made that very clear to her. 

Q. So the two problems that you take into -
~hysical problems that you primarily tocus upon, 
are the bladder problem and the loss of the motor 
function in the lower extremities? 

A. Yes •••. 

• • • • 

Q. Doctor, when you said that in your opinion she 
is totally disabled, if you were putting that in 
functional terms then, are you saying that she's in 
your opinion one hundred per cent disabled functionally? 

A. Yes. 

., 
• • • • 

Q. At the present time, can you describe her 
ability to function, with regard to bending, 

• 
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• 
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stooping, twisting, lifting, pushing or pulling, 
those motions? 

A. I think this lady is extremely limited. She 
can try any of those things, if she is willing to 
accept the consequences of, you know, repeated 
falls and -- in public, which is not very pleasant 
and so on. As to working at home, I think she is 
very limited, only to doing very, very small ~enial 
part of her work. Bending, she can do some stoop 
-- she can do some of a little bit of everything, 
but nothing can be done to even less than thirty 
per cent of normal. 

(Jt. Ex. 72, pp. 32-37) 

Dr. Margules also expressed the opinion that claimant's fall 
of May 17, 1981 aggravated her condition: 

Q. With regard to this fall from the ladder on May 
17, 1981, in your opinion, was that -- or tell us 
to what extent that fall contributed to her problems 
of the buckling of the leg and the bladder problems 
and the adhesive arachnoiditis? 

A. I think that -- you have to take into consideration 
the entire clinical picture of this patient. Okay? 
We all agreed that the lady had pre-existing 
problems. we all agree that this pre-existing 
problem changed radically after this episode of 
falling. So therefore I am basing my discussion 
and my reasoning on that fact. That her case was 
aggravatea by this fall and from then, rather 
marked and precipitous changes have occurred in her 
conaition. Therefore, I would say that her case 
was either -- the adhesive arachnoiditis was 
triggered or markedly aggravated by the fall from 
the ladder. 

(Jt. Ex. 72, p. 36) 

Dr. Margules stated that claimant's condition would continue 
to deteriorate: 

Q. Would you go back and look at your notes for 
March 17, 1984? 

A. 1984? 
., 

Q. Yes. 

A. Yes, . sir 

J01195 
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Q. If I understand your report, that appears to be 
the date when you made the decision that you would 
not do any further surgery; is that correct? 

A. I think I 
that time but 
done for this 

had made that decision -- yeah -
I felt that nothing else could be 
patient, yes. 

at 

Q. what I ' m exploring is: When, in your opinion, 
she reached maximum medical improvement from which 
you would not anticipate any further improvement? 
Does that have anything to do with that decision? 

A. Well, I think as I now look at this case, it is 
very difficult to say this woman has reached 
maximum improvement, becau~e she is going to 
continue to deteiiorate, so it's kind of the 
opposite of what I would like to try to say. I 
don ' t think she will ever reach maximum medical 
improvement because she is going to continue to 
deteriorate as times goes. So maybe we could say 
that she was at her best, maybe at this time and 
from then on, it was all the way aownhill. It 
becomes a very moot point, I think, from the 
meaical point of view. 

(J t. Ex. 72, pp. 37-38) 

Dr. Margules acknowledged that claimant had numerous episodes 
of back pain prior to her fall of May 17, 1981, but also stated 
that it was impossible to determine if the fall on May 17, 1981 
caused claimant's scar tissue to adhere to the nerve root system 
ana causea her subsequent problems, or whether that adhesion 
would have occurred even without the fall. However, he based 
h1s conclusion on the fact that claimant was able to work before 
tne fall, but then experienced a rapid, progressive deterioration 
of her condition after the fall: 

Q. Doctor , when you examined her and performed 
that surgery in September, 1981, die you rind any 
physical evidence that you can attribute directly 
to a tall on May 17, 1981, or did what you find was 
the residuals of that 1975 and 1976 surgeries? 

A. You mean, coula I say, after surgery, that I 
could ascribe what I found there as the result of 
t 11 e ta 11 i ts e 1 f ? 

Q. 
. Yes, sir. 

A. No. 
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Q. Yet you could identify the bony growth as 
traceable back to the surgeries in 1975 and 1976? 

A. I found two things -- three different things: 
One was the bony growth, which was the result of 
the fusion. The second was the adhesive arach -
the adhesive arachnitis around the nerve root, 
which was present, I would assume, when she fell, 
but I don't know that for sure. And the third was 
the degenerative disc problem, the compression, 
which might have been -- most likely was aggravated 
by the trauma and involved some more -- and com
pressed the root. That's all I can say. But that 
is certainly not saying that I could say, this is 
strictly the result of that fali then. I'm talking 
about strictly from the tissue standpoint. 

Q. So the key to ascribing any of her problems 
that she has today to a fall in May of 1981, is 
based upon her statement that there was a marked 
change in her pain pattern? 

A. Yes. Partially that and partially the evolution 
of her symptoms, which is obviously quite marked . 

• • • • 

Q. And so the key, of course, would be: Did the 
arachnoiditis of the cauda equina follow from the 
1975 and 1976 injuries and surgical treatment? Or 
was the arachnoiditis caused by the fall on May 17, 
1981? would it not be? 

A. Well, that is really -- yes, that would be a 
way to look at it. Unfortunately, I don't think - , . 
anybody would be able to make a statement on this, 
because as I explained to you before, we're dealing 
with something that we can't see, so it's rather 
impalpable and we have therefore to use a rather 
deduction type of reasoning to arrive to a solution. 

(Jt. Ex. 72, pp. 41-43) 

On April 4, 1986, Dr. Margules opined that: 

As the result of the injury sustained on May 17, 
1981, and the ensuing severe complications of the 
adhesive arachnoiditis of the cauda equina, it is 
our opinion, at this time, that the patient is 
totally and permanently disabled. 

As the result of those complications, this 

I 
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patient has frequent recurrent episodes of sudden 
paralysis of the lower extremities which cause her 
to fall sustaining severe injuries. 

• • • • 

It is our opinion, at this time, that the 
patient's prognosis for the future is poor and the 
possibility of progressive disability is certainly 
to be considered with the patient finally being 
reduced to using a wheelchair or small electric 
cart for transportation purposes. 

~.J t. Ex. 42) 

On April 28, 1986, Dr. Mathiasen also opined that claimant 
was totaliy and permanently disabled. (Jt. Ex. 43) 

Claimant last worked for Barton Solvents, her full-time 
employer, on July 1, 1981, and has not worked for Richman 
Gordman since the injury on May 17, 1981. Claimant began a 
clerical position for the office of Senator Tom Harkin in 
October 1983, but her supervisor, Bonnie Simons, testified as to 
cla imant's increasing difficulty in walking, filing, etc., since 
December 16, 1985. Claimant is able to type, but can no longer 
bend to file or collect mail, cannot travel in a car with the 
Senator as she formerly did, and has difficulty moving about the 
of fice without using the walls for support. Claimant also has 
fallen at the office, and is no longer able to answer the phone. 
Ms. Simons also expressed doubt that claimant would be able to 
continue in her present position. Claimant's salary in this 
position is $500 monthly on a part-time basis. Ms. Simons 
testifiea that Senator Harkin has a policy of trying to hire 
handicapped or disabled workers. 

Claimant and her husband both testified as to the restrictions 
on activities claimant has experienced since her fall, as well 
as claimant's psychiatric treatment by Ronald L. Bendorf, M.D., 
trom September 4, 1985 through October 21, 1985, for depression. 
Claimant uses a walker or a cane at all times. Claimant states 
she falls frequently, and has had constant pain since approximately 
four months after her coraotomy. 

The parties stipulated that claimant was married at the time 
of her injury, anct had four exemptions. Claimant's earnings at 
Barton Solvents for the twelve months prior to her injury were 
$7,945.16, with monthly bonuses basea on company profit, longevity, 
ana gross wages, totaling $2,728.88. The record shows that 
Claimant's bonuses are varied in amount, and that for on~ month 
claimant's pay record showed a cash bonus of zero dollars and 
zero cents. Claimant earnea $652.02 from Richman Gordman in th e 
twelve months prior to her inJury. 



MARCKS V. RICHMAN GORDMAN 
Page 10 

APPLICABLE LAW 

JOl.1~9 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of May 17, 1981 is causally related 
to the disability on which she now bases her claim. Bodish v. 
Fis cher, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
1s insufficient; a probability is necessary. Burt v. John 
Dee re Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question of causal connection is essentially within the 
doma in of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
25 1 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert meaical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. ~he o~inion of experts need not be 
couched in definite, positive or unequivocal language. Sondag 
v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867 . See also Musselman v. Central Telephone Co., 261 Iowa 352, 
15 4 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
res ults of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
til2 , 815 ( 1962). 

When an aggravation occurs in the performance of an employer's 
wo rk ana a causal connection is established, claimant may 
reco ver to the extent of the impairment. Ziegler v. United States 
Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, 595 (1960). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
ls to be compensable. Yeager v. Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1961); 100 C.J.S. Workmen's 
Compensation §555(17)a. 

An employer takes an employee subject t o any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal inJury. Ziegler, 252 Iowa 613, 620, 106 N.W.2d 591, 
ana cases cited. 
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If claimant has an impairment to the body as a whole, an 
inaustrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N. W. 899, 90 2 ( 1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability ' or loss of earning capacity and not 
a mere ' functional disability' to be computed in the terms of 
pe rcentages of the total physical and mental ability of a normal 
man. " 

.,ul.ZOO 

Functional disability is an element to be considered in 
determining inaustrial disability which is the reauction of 
ea rning capacity, but consideration must also be given to the 
inJurea employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. Olson v. 
Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 
Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of impairment to the body as a whole found by a 
me aical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not synonymous. 
Degree of industrial disability can in fact be much different 
t han the degree of impairment because in the first instance 
re terence is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be consiaered and disability can rarely be found 
without it, it is not so that a degree of industrial disability 
is proportionally related to a degree of impairment of bodily 
function. 

Factors to be considered in determining industrial disability 
i nclude the employee's medical condition prior to the injury, 
immediately after the inJury, and pr e sently; the situs of the 
injury, its severity and the length of healing period; the work 
ex~erience ot the employee prior to the injury, after the injury 
and potential for rehabilitation; th·e employee's qualifications 
i ntellectually, emotionally and physically; earnings prior and 
~u bsequent to the injury; age; education; motivation; functional 
impairment as a result of the inJury; and inability beca us e of 
the inJury to engage in employment f or which the e mployee is 
f itted. Loss of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are matters which 
the finaer ot fact considers collectively in arriving at the 
determination of the degree of industrial disability. 

There are no weighting guidelines that indicate how each of 
the factors are to be considered. There are no guidelines which 
give, tor example, age a weight e d value of ten per c ent of the 
total value , education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty percent, etc. 
Neither does a rating of functional impairment dire c tly corr e late 
t o a degree ot industrial di sability t o the body as a whole. In 
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other words, there are no formulae which can be applied and then 
aaaed up to determine the degree of industrial ciisabili ty. It 
the refore becomes necessary for the deputy or commissioner to 
draw upon prior experience, general and specialized knowledge · to 
mak e the finding with regard to degree of industrial disability. 
See Peterson v. Truck Haven Cafe, Inc., {Appeal Decision, 
February 28, 1985); Christensen v. Hagen, Inc., (Appeal Decision, 
March 26, 1985). 

J01201. 

A worker is totally disabled if the only services the worker 
can perform are so limitea in quality, dependability, or quantity, 
that a reasonable, stable market for them does not exist. When 
a combination ot industrial disablity factors precludes a worker 
from obtaining regular employment to earn a living, a worker 
with only a partial functional aisability has a total industrial 
disability. Guyton v. Irving Jensen Company, 373 N.W.2d 101 
( I ow a 1 9 8 5 } • 

A finding that a claimant is an "odd-lot" worker under 
Guy ton, cannot be made if the odd-lot doctrine was not raised 
prior to or at the time of the administrative hearing. Klein 
v, Furnas Electric Company, 384 N.W.2d 370 (Iowa 1986); Armstrong v. 
Iowa State Buildings and Grounds, 382 N.W.2d 161 (Iowa 1986) 
Chamberlin v. Ralston Purina (Appeal Decision, October 29, 1987}. 

Iowa Code section 85.36(10) (1979) provides, in part: 

In the case of an employee who earns either no 
wages or less than the usual weekly earnings of the 
regular full-time adult laborer in the line of 
industry in which the employee is injured in that 
locality, the weekly earnings shall be one-fiftieth 
of the total earnings which the employee has earned 
from all employment during the twelve calendar 
months immediately preceding the , injury but shall 
be not less than an amount equal to thirty-five 
percent of the state average weekly wage paid 
employees as determined by the Iowa department of 
job service under the provisions of section 96.3, 
and in effect at the time of the inJury. 

Iowa Code section 85.61(12) (1979) provides: 

"Gross earnings" means recurring payments by 
employer to the employee for employment, before any 
authorized or lawfully required deduction or 
withholaing ot funds by the employer, excluding 
irregular bonuses, retroactive pay, overtime, 
penalty pay, reimoursement of expenses, expense · 
allowances, and the employer's contribution for 
welfare benefits. 
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Iowa Code section 85.34(1) (1979) provides: 

Healing period. If an employee has suffered a 
personal injury causing permanent partial disability 
for which compensation is payable as provided in 
subsection 2 of this section, the employer shall 
pay to the employee compensation for a healing 
period, as provided in section 85.37, beginning on 
the date of the injury, and until he has returned 
to work or competent medical evidence indicates 
that recuperation from said injury has been ac
complished, whichever comes first. 

Apportionment is limited to those situations where a prior 
inJury or illness, unrelated to the employment, independently 

· produces some ascert~inable portion of the ultimate industrial 
disability which exists foliowing the employment-related ag
gravation. Varied Enterprises, Inc., v. Sumner, 353 N.W.2d 407 
( I ow a 19 8 4 ) • 

ANALYSIS 

Claimant has the burden to show that her present disability 
is causally connected to her inJury of May 17, 1981. The record 
shows that prior to that date, claimant did have preexisting 
back probleras stemming from her car accident and two subsequent 
surgeries. Two myelograms showed normal results prior to the 
May 17, 1981 fall. Claimant was able to work at two jobs and, 
in addition, engaged in recreational activitities involving the 
use other back. Although she did find it necessary to seek 
medical attention for back strain during the five years from her 
last surgery in 1976 until her injury in May 1981, the record as 
a whole shows that claimant's preexisting back condition did not 
disable her from pertorming the duties of a secretary. 

. Subsequent to the fall on May 17, 1981, claimant related 
increased pain. Claimant's bladder problems were also subsequent 
to her May 17, 198i injury. Claimant did not begin to experience 
falling incidents until after the May 17, 1981 inJury. Although 
she was on medication prior to the May 17, 1981 injury, claimant's 
medication needs increaseo after the fall. Claimant's psychological 
Problems in coping with her increasing disability also developed 
atter her in]ury. 

In addition, Dr. Margules opined that claimant's arachnoiditis 
conaition was significantly aggravatea by her fall on May 17, 
1981. There is a difference of opinion between Dr. Margules and 
Dt. Martinez on whether claimant's bladder problems were caused 
by her fall or by her ~ubsequent cordotomy. Dr. Martinez · is a 
urologist, ana opinea that the bladder problems were causea by 
the cordotomy. Dr. Margules felt that since two years had 
e1apsea between the coraotomy and the onset of the bladoer 
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problems, that the cordotomy did not cause the bladder problems. 
However, the cordotomy itself appears to have been caused by the 
fall ot May 17, 1981. Claimant's bladder problems ctid not 
develop until atter her May 17, 1981 injury. The record does 
not show any medical evidence that claimant would have been 
likely to sutfer bladder control problems as a result of her 
condition prior to the May 17, 1981 injury. The opinion of Dr. 
Martinez that claimant's bladaer problems are causally related 
to claimant's cordotomy will be given the greater weight. 

"lAJ workman who receives an injury which entitles him to 
workmen's compensation may have compensation for an aggravation 
or increase thereof in its treatment .... " See Bradshaw v. 
Iowa Methodist Hospital, 251 Iowa 375, 386, 101 N.W.2d 167, 173 
(1960). If claimant is entitled to compensation for her injury 
of May 17, 1981, she is also entitled to compensation for the 
sequelae of that injury, incluoing any aggravation of her 
condition by the cordotomy. 

Dr. Margules' opinion was based on his observations of 
claimant's condition during surgery and treatment, as well as 
claimant's related history to him of her problems. Claimant's 
testimony as to the marked increase in pain and disability after 
the fall is corroboratea by the exhibits showing claimant able 
to perform such activities as participating in a chorus line 
prior to her tall. ~~hen contrasted with the testimony of 
claimant's current work supervisor that claimant cannot answer a 
telephone, pick up mail, or even walk without holding onto 
walls, it is clear claimant has suffered a severe deterioration 
other condition subsequent to the fall of May 17, 1981. 

Although defendants sought to cast claimant's current 
condition as the result of a process that was ongoing prior to 
her fall and would have inevitably occurred even absent the 

J0120~ 

fall, the testimony of Dr. Margules . is significant in establishing 
the fall on May 17, 1981 as the cause of significant aggravation 
ot claimant's arachnoiditis ana disability. Even if defendants' 
argument that claimant's present condition would have inevitably 
occurrea is acceptea in spite of the absence of any evidence to 
that effect, the record still shows that the deterioration of 
claimant's condition has nevertheless been accelerated by the 
fall of May 17, 1981. 

Finally, it is noted that Dr. Margules' opinion that claimant's 
aggravation of her arachnoiditis was caused by her fall of May 
17, 1981, is uncontroverted in the record. Thus, it is concluded 
that the aggravation of claimant's arachnoiditis of the cauda 
equina and resulting disability was caused by her fall of May 
17, 1981. ~ · 

Defenaants maintain on a~peal that the deputy industrial 
commissioner improperly relied on the ''odd-lot'' doctrine in 
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granting claimant permanent total disability. However, the 
deputy's decision found claimant to be permanently and totally 
disabled without reliance on the odct-lot doctrine, although it 
was determined that claimant might be permanently and totally 
disabled under Guyton as well. 

The record shows that claimant did not raise the odd-lot 
doctrine in any of the pleadings, prehearing conference, or at 
the hearing. The Guyton case is a procedural holding that 
results in a shift of the burden of going forward with the 
evidence to the defendants to show that employment was available 
to the claimant. If claimant intended to rely on the odd-lot 
doctrine, it was necessary for claimant to properly raise that 
issue prior to the hearing so that the defendants would have an 
opportunity to prepare and present evidence that employment was 
in fact available. Since claimant did not raise the odd-lot 
issue prior to or at the hearing, thereby denying defendants the 
opportunity to put on evidence that claimant was not an odd-lot 
employee, that doctrine could not properly be relied on in 
determining the extent of claimant's disability. 

Even if the odd-lot doctrine were properly raised, claimant 
is not an odd-lot employee. Claimant was employed at the time 
of the hearing. Although there was testimony that claimant's 
job was part time and might not continue much longer because of 
her increasing disability, it would be speculative to determine 
that claimant would soon be unemployed. Although the record 
indicates claimant may have been hired in Senator Harkin's 
office because of the policy to hire the disabled, her clerical 
position there is not a "make work" job, but rather a recognized 
occupation that does exist throughout the employment market. In 
order to find that claimant is an odd-lot employee, it must be 
shown that there is no market available for services claimant 
can perform. Clerical positions are commonly held by persons 
confinea to a wheelchair and suffering disability as great as, 
or even greater than, claimant suffers. Some of these people 
work for years and are a gre·a·t asse·t to their employers as well 
as society. To say that such people are permanently totally 
disabied is factually incorrect. That does not mean that if 
claimant's physical condition changes or her employment op
portunities chan~e she will not be aetermined to be permanently 
totally disabled under section 85.34(3). Since claimant is 
working and performing clerical services in a market where 
clerical service jobs exist, claimant is not an odd-lot employee. 

Having aetermined that claimant is not an odd-lot em~loyee, 
it is next necessary to ascertain the extent of claimants 
disability. The recora is undisputed that claimant's condition 
is permanent. Indeed~ not only is claimant's condition -not 
expected to improve, it is expectea to worsen. Claimant is 
still capable of performing typing duties. Although accom
moaations woula have to be made by any future employers, there 
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is no showing that such accommodations are so extreme that an 
emp loyer willing to make the necessary accommodations cannot be 
found. It is thus concluded that claimant is not totally 
disablea. 

Claimant was given three ratings of impairment by Dr. 
Margules. Dr. Margules initially assigned claimant a rating of 
35 percent impairment of the body as a whole and, later, 35 to 
40 percent of the body as a whole. Later still, Dr. Margules 
opined that claimant was totally disabled, and this opinion was 
also expressed by Dr. Mathiason. 

,u.J.205 

Although Dr. Margules stated that his rating was based on 
functio nal impairment, it was brought out in the record that Dr. 
Margules also took into consideration the types of jobs claimant 
cou la perform and the availability of that type of job. Medical 
evidence is properly limited to opinion testimony on the degree 
of functional in1pairment. F·unctional impairment is only one 
facto r to be considered in determining industrial disability. 
Industrial aisability is to be determined by the finder of fact. 
Dr. Margules' testimony will be utilized in the determination of 
industrial disability only as it related to claimant's functional 
impai rment. 

Claimant is no longer capable of performing the duties she 
performed as a clerk for Richman Gordman when she was injured. 
Cla imant's ability to pertorm the duties of a secretary have 
been severely curtailed. Claimant has a loss of motor control 
in her lower extremities to the extent that she cannot walk 
without a walker, cane, or assistance. Claimant faces a danger 
of talling when she walks. Dr. Margules stated that claimant 
should be in a wheelchair. Claimant also suffers loss of 
blaade r control. Sne cannot lift, bend, or stoop. She cannot 
per form such activities as answering a phone, filing or collecting 
mail. Clai1nant sufters constant pain. Claimant has also 
experienced psychological problems as a result of her injury. 
The only activity claimant can be expected to perform is typing. 

Claimant's earning capacity has been reduced. While employed 
by Barton Solvents, claimant earnea $7,945.16 in the year 
preceding her injury, with a bonus income of $2,728.88. She 
also worked in a part-time position where she earned $652.02. 
Clain1ant pr:esently ear:ns $500 per month on a part-time basis, or: 
~6,000 annually. Claimant's ability to obtain employment as a 
secretary in the future would be affected by her impair:ment in 
that claimant is not able to produce wor:k output to the same 
degree as she formerly could. In addition, claimant cannot 
pertorm many of the common activities of a secretary that she 
performed prior to h~r inJury, such as filing, answering. the 
Phone, or picking up mail. 

Claimant has a high school education. Her age was 43 at the 
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time of the hearing. Claimant's work experience has been 
limited to secretarial positions and retail clerking. Claimant's 
mo tivation is to be commend ea. Based on these and all other 
app ropriate factors for determining disability, it is concluded 
tha t claimant has an industrial disability of 90 percent. 

Claimant haa a preexisting back condition. To the extent 
tha t preexisting condition causes claimant's present disability, 
an apportionment should be considered. Claimant had a prior 
he rniatea disc and a fusion of the LS-Sl interspace in 1976. 
Claimant had an incident of lumbrosacral strain in 1978. It is 
determinea that claimant had a prior industrial disability of 10 
pe rcent of the body as a whole. Claimant is determined to have 
an 80 percent industrial disability as a result of her injury of 
May 1 7 , 1981 • 

Claimant states on appeal that the rate was improperly 
de termined by the deputy commissioner. Specifically, it is 
urgea that the deputy erred in disregarding claimant's bonuses 
under section 85.61(12). The record shows that claimant received 
a bonus every month, concurrent with her regular biweekly 
paycheck that she received near the end of the month. The 
amount of the bonus varied, and was determined by the company's 
profits, the employee's gross wages and the employee's longevity. 
In that the bonus was paid on a regular basis, that is, every 
oon th, it was not irregular. In addition, in that at least part 
of the bonus was aetermined by the company's profits, it appears 
to have been made available to employees to encourage efficiency. 
As s uch, it is in part incentive pay. The bonus income is 
inc ludable in determining claimant's gross earnings under 
section 85.61(12), The Code. Claimant was injured while working 
at her part-time employment. Accordingly, the rate is determined 
under section 85.36(10), The Code. Claimant's income from all 
~ou rces of employment during the twelve months prior to her 
lnJ ury was $11,326.06. Dividing this sum by 50, claimant's 
weekly earnings are determined to be $226.52. As claimant was 
mar riea and haa four exemptions at the time of hec injury in May 
1981, her rate of compensation is $148.06. 

It is also necessary to establish claimant's healing period. 
Dr . Margules testified that on March 17, 1984, he determined 
that further surgery would not be performed, and that ''nothing 
else could be done for this patient." Dr. Margules also stated 
tha t claimant would never reach maximum medical improvement as 
he r condition continued to deteriorate. Claimant did not return 
to work significantly similar t o the work she he l d at the time 
of the inJury. 

The healing period is tha t pe ri od during which t h e r e i s 
:~asonable expectation of improve ment of th e di sab l i ng c on
a1 tion, and enas when maximum medical impr o ve men t i s reach e d. 
Where improvement is not antici pate d fr om the sta rt, clai mant is I 

I 
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no t entitled to healing period benefits. See Armstrong Tire & 

Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981). The 
tes timony of Dr. Margules indicates that claimant's condition 
steadily worsened from the time of the injury, and could be 
expected to continue to worsen. Claimant is not entitled to · 
hea ling per ioa benefits. 

FINDINGS OF FACT 

1. Claimant injured herself on May 17, 1981 when she fell 
from a ladder while working part-time as a sales clerk for 
defendant employer. 

2. Claimant had had preexisting injuries to her low back 
for which she had two laminectomies at LS-Sl as well as drug and 
pain ciinic therapy prior to May 17, 1981. 

3. Claimant had marked and distinct changes in her physical 
conai tion following May 17, 1981. 

4. Claimant severely aggravated her impairment of the LS-Sl 
nerve root distribution system and lit up or aggravated arachnoiditis 
of the cauda equina on May 17, 1981. 

5. Claimant's neurogenic bladder is causally connected to 
her May 17, 1981 in Jury. 

6. Claimant developed depressive symptomatology ana received 
medical and psychotherapeutic treatment through Dr. Bendorf's 
otf 1ce as a result of her May 17, 1981 injury and its physical 
and emotional sequela. 

7. Claimant has arthritic and fibrositic changes in the 
nec k and upper extremities not shown to result from her May 17, 
1981 inJury. 

8. Claimant's lower extremities give way. She must walk 
Wlth a cane at all times and uses a walker at home. Claimant 
cannot climb stairs unless accompanied by another adult to 
Prevent her talling. 

9. Claimant's condition is progressive and will worsen. 

10. Claimant continues to work part-time as a receptionist
sec retary and is able to type. 

11. Claimant 
Pick up the mai 1, 
employer. 

can no longer answer the telephone, bend to 
stand and lift to file, or travel with her 

... , 

12. Claimant is 43 and a high schoo l graduate. 

I 
I 
I 

l 

I 

• • 

I 
I 

I 

I 
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13. Claimant's primary past work experience is as an 
executive secretary. 

14. Claimant's prescription and medical care costs for 
treatment of her arthritic and fibrositic conditions do not 
relate to a compensable inJury. 

15. Claimant has medical mileage expenses for 620.5 miles. 

16. Claimant's parking costs tor medical visits are a 
reasonable transportation expense. 

17. Claimant was married and entitled to four exemptions 
when injured. 

18. Claimant received regular monthly bonuses at her 
full-time employment totaling $2,728.88 at her Barton Solvents 
employment in the 12 calenaar months immeaiately preceding her . ' 1nJury. 

19. Claimant's Barton Solvents regular earnings in the 12 
calendar months immediately preceding her injury were $7,945.16; 
her Richman Gordman earnings were $652.02. Her total earnings 
were $8,597.18; and her weekly earnings are $226.52. 

20. Claimant's condition has continued to deteriorate since 
her inJury and is not expected to improve. 

21. Claimant's rate of compensation is $148.06. 

22. Claimant was hospitalized from August 26, 1981 to 
September 12, 1981, and from April 4, 1982 to April 18, 1982. 

CONCLUSIONS OF LAW 

Claimant has established that her May 17, 1981 injury is the 
cause of the disability on which she bases her claim. 

J01208 

Claimant is entitled to permanent partial disability benefits 
equivalent to 80 percent of the body as a whole as a result of 
her inJury ot May 17, 1981. 

Claimant is entitled to payment of costs of care from Dr. Bendorf's 
ottice. 

Claimant is entitled to payment of post-injury prescription 
costs related to her compensable inJury provided claimant 
aelineates these as set forth in the decision of the deputy 
inaustrial coffirnissioner dated August 28, 1986. · 

Claimant is entitled to temporary total disability benefits 
fronl August 26, 1961 to September 12, 1981, and from April 4, 
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1982 to April 18, 1982. 

Claimant is entitled to payment of costs outlined in exhibit 
61. 

Claimant is not entitled to payment of any prescription 
costs incurred prior to May 17, 1981. 

Claimant is not entitled to payment of prescription costs 
related to treatment of her arthritic and fibrositic conditions. 

Claimant is entitled to payment of medical mileage of 620.5 
miles at a rate applicable when she incurred the costs. 

Claimant is entitled to payment of parking costs of $12.50. 

Claimant's bonus income is part of her gross earnings. 

Claimant's rate of weekly compensation is $148.06. 

Claimant did not properly raise the "odd-lot doctrine" for 
consideration by the deputy industrial commissioner. 

WHEREFORE, the decision of the deputy is affirmed and 
mociified. 

ORDER 

THEREFORE, it is order~d: 

That defendants pay claimant temporary total disability 
benefits from August 26, 1981 through September 12, 1981, and 
from April 4, 1982 through April 18, 1982 at the rate of one 
hundred forty-eight and 06/100 dollars ($148.06). 

f 

That defendants pay claimant . four .hundred ( 400) weeks of 
permanent partial ¢isability benefits at the rate of one hunared 
forty-eight and 06/100 dollars ($148.06) during the period of 
her disability. 

That defendants pay claimant mileage and parking expenses as 
set forth in the above conclusions ot law. 

That defendants pay claimant the costs of medical care and 
Prescription costs as set forth in the above conclusions of law. 
If claimant has not already done so, claimant shall file a 
written submission of compensable prescription costs as set 
forth in the deputy commissioner's order of August 28, 1986 . 

., 

That defendants pay accrued amounts in a lump sum. 

That defendants pay interest on weekly benefits pursuant to. 

• 
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Iowa Code section 85.30. 

That aetenaants pay costs including che costs of the tran
scription of the hearing proceeding pursuant to Division of 
Inaustrial Services Rule 343-4.33. 

That detendants file claim activity reports as required by 
the agency. 

Signed and filed this 

Copies To: 

Mr. Philip Willson 
Attorney at Law 
370 Midlands Mall 
P.O. Box 249 
Council Blutfs, Iowa 51502 

Mr. James E. Thorn 
Attorney at Law 
501 Park Building 
P.O. Box 39ij 
Council Bluffs, Iowa 51502 

, 

2.9 (A__ day of June, 1988. 

IN 
NQUIST 

~!MISSIONER 

• 

! 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD MATHIESON, 

Claimant, 

• • 
• • 
• • 

vs. 

• • 
• • 
• • 

EBASCO SERVICES, • • 

File No. 494274 

A P P E A L 
Employer, 

and 

• • 
• • 
• • 
• • 
• • 

D E C I S I O N 

FILED 
UNITED STATES FIDELITY 
AND GUARANTY 

• • 
• • APR 2 8 1988 

Insurance Carrier, 
Defendants. 

• • 
• • 
• • 

IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

Claimant appeals from a remand decision denying payment of 
medical expenses. On April 17, 1986 claimant filed a petition 
for judicial review of the industrial commissioner's decision. 
On October 7, 1986 the district court for Woodbury County 
dismissed claimant's petition and remanded the matter to the 
industrial commissioner for further proceedings. The industrial 
commissioner remanded the case to the hearing deputy. 

The record on appeal consists . of the transcript of the 
hearing in this matter; claimant's exhibits 1 through 11; and 
defendants' exhibit A. -- -

ISSUES 

Claimant states the following issues on appeal: 

1. Whether the deputy erred in not allowing the 
claimant to submit additional evidence to explain 
the "intent of the parties'' and the reasons behind 
the§ 85.35 settlement with open medical benefits. 

2. Whether the deputy erred in c o ncluding that 
claimant failed to prove by a preponderance of the. 
evidence that there was a causal relationship 
between the medical expenses incurred by him and - __ 
his compensable injury of February 24, 1978. 

I 

l 

I 
' 
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REVIEW OF THE EVIDENCE 

The remand decision adequately and accurately reflects the 
pertinent evidence and it will not be totally reiterated herein. 

Claimant entered into a compromise settlement agreement 
pursuant to Iowa Code section 85.35 which was approved by this 
agency on April 10, 1981. The order approving this settlement 
states the disputed issue which was settled: "THAT there is 
evidence of a bona fide dispute or justiciable controversy 
existing between the parties as to whether all of the claimant's 
present industrial disability is causally related to the work 
injury of February 24, 1978 and the claimant alleged inability 
to perform gainful employment." (Claimant's Exhibit 1) 

The application· for order authorizing a compromise settle
ment states in part: 

The claimant and the defendants represent and 
state to the Industrial Commissioner that there is 
a bona fide dispute or justiciable [sic] controversy 
existing as to whether all of the claimant's 
present industrial disability is causally related 
to the work injury of February 24, 1978 and whether 
there is a causal relationship between the work 
injury of February 24, 1978 and the claimant's 
alleged inability to perform gainful employment. 
In support hereof see the medical reports submitted 
herewith and by this reference made a part hereof. 

The parties agree that the defendants will 
furnish all future reasonable and necessary medi~al 
treatment under Section 85.27 which treatment must 
result from the compensable injury of February 24, 
1978. The parties further agree that such treat
ment shall be performed by or at the direction of a 
doctor selected by the defendants, or in the event 
of a disagreement, by a doctor determined upon 
application to the Iowa Industrial Commissioner. 

• • • • 

It is further agreed that this settlement is 
subject to the approval of the Industrial Commis
sioner or one of his Deputies, and when said 
settlement is approved, it is agreed that the same 
shall be res judicata to the facts herein • 

.. 
(Cl. Ex. 2) 

• 

-. 

' 
• 

I 
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APPLICABLE LAW AND ANALYSIS 

The prior decision regarding additional evidence shall not 
be reversed. 

In the appeal decision filed on March 14, 1986 the industrial 
commissioner discusses the effect of the settlement agreement in 
this case: 

Defendants would contend the disability resulted 
from matters extraneous to the injury and that a 
bona fide dispute exists that claimant's injury 
caused his total disability. As evidence they 
attached two medical reports. The only evidence 
which could support an allegation of a bona fide 
dispute that there were matters extraneous to the 
injury producing disability is the tenuous state
ment ''that there has been some significant psycho-
logical overlay of symptoms.'' 

Evidence that the settlement was intended to be 
nothing more than an agreement for settlement is 
language in the application indicating ''claimant 
shall bear the burden of persuading the Industrial 
Commissioner that a full commutation is in the 
claimant's best interests." A commutation (section 
85.45) is inconsistent with a special case settle
ment (section 85.35). In a commutation, benefits 
payable are acknowledged as related to the injury 
and the period during which compensation is payable 
can be definitely determined. In a special case 
settlement any payment made is denied as being 
related to a compensable injury. 

Although others might have viewed it differently, 
the application for compromise. settlement was 
approved on behalf of the agency as showing evidence 
of a bona fide dispute _and that · approval is not 
here being challenged. 

What is being asked is the effect of the order 
approving the application. The deputy ruled quite 
properly that a settlement under section 85.35 is 
not subject to review-reopening. The statute 
specifically provides that approval shall be 
binding on the parties and a final bar to further 
rights for workers' compensation. The claimant 
insists that the matter of continuing medical care 
related to the acknowledged injury is reviewable as 
it was specifically retained. ~ 

In order for this argument to be consistent with 
section 85.35 the settlement must be viewed as 
having been considering two matters:--(1) a com-

.... 
. -. 
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pensable injury of February 24, 1978 and (2) a 
condition unrelated to the injury which was causing 
or contributing to claimant's disability. Under 
such circumstances the first matter would be 
subject to review-reopening and the second matter 
would not. 

In this case the question is whether or not the 
medical expenses for which claimant seeks reim
bursement are related to the acknowledged com
pensable injury of February 24, 1978. Although it 
is not clear from the special case settlement what 
medical expenses would be considered related to the 
compensable injury and which would not, it would 
appear the only conditions providing evidence of an 
alleged bona fide disp~t~ are the psychological 
symptoms. It would appear therefore the terms of 
the settlement included continuing medical benefits 
related to claimant's physical symptoms but not his 
psychological symptoms. This, however, is to be 
determined in a subsequent hearing. 

(Appeal Decision, pages 3-4) 

J01~1 

The deputy on remand found that the medical expenses for 
which claimant seeks payment are not related to the compensable 
injury of February 24, 1978. The greater weight of evidence 
supports the finding that the expenses for which claimant seeks 
payment are for treatment of claimant's depression resulting 
from his inability to find gainful employment. The commis
sioner, in the prior appeal decision, opined that the terms of 
the settlement provided for continuing medical benefits for 
claimant's physical symptoms only. In his remand decision the 
deputy also found that the terms qf the settlement agreement 
clearly provided for continuing medical benefits for physical 
symptoms only. 

Contrary to claimant's argument1 the undersigned finds that 
the terms of the settlement agreement are unambiguous and 
require no additional evidence for interpretation. In con
struction of written contracts, the cardinal principle is that 
the intent of the parties must control; and except in cases of 
ambiguity, this is determined by what the contract itself says. 
Iowa R.App.P. (14)(f)(l4); see also Chariton Feed and Grain, 
Inc. v. Harder, 369 N.W.2d 777, 785 (Iowa 1985). 

The order approving the settlement and application for order 
approving the settlement state that a bona fide disput~ exists 
as to whether claimant's inability to find gainful employment 
was causally related to his injury on February 24, 1978. Those 
documents also state that defendants will pay for claimant's 
medical expenses related to the compensable injury. The medical 
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reports attached to the application for settlement present no 
dispute as to claimant's physical impairment. 

The findings of fact, conclusions of law, and order of the 
deputy are adopted herein. 

FINDINGS OF FACT 

1. On February 24, 1978 claimant suffered an injury arising 
out of and in the course of his employment. 

2. On or about April 10, 1981 claimant entered into a 
compromise special case settlement which provided, inter alia, 
that there was a bona fide dispute as to whether claimant's 
inability to find gainful employment was causally related to his 
• • 1.nJury. 

3. The compromise special case settlement entered into by 
claimant provided that defendants would continue to provide 
medical treatment for the compensable injury of February 24, 
1978 • 

4. Subsequent to approval of the compromise special case 
settlement, claimant incurred medical expenses to treat de
pression which was causally related to his inability to find 
gainful employment. 

CONCLUSION OF LAW 

Claimant has failed to prove by a preponderance of the 
evidence that there is a causal relationship between the medical 
expenses incurred by him and his compensable injury ·of February 
24, 1978. 

. 
WHEREFORE, the decision of the deputy is affirmed. 

ORDER 

THEREFORE, it is ordered: 

That claimant take nothing from this proceeding. 

That claimant shall pay all costs of this action. 

~ 
Signed and filed this JY> day of Apri 1, 19 • 

INDUSTRIAL OMMISSI ONER 

-. 

' 
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Copies To: 

Mr. Thomas M. Plaza 
Attorney at Law 
200 Home Federal Building 
P.O. Box 3086 
Sioux City, Iowa 51102 

Mr. Philip D. Furlong 
Attorney at Law 
401 Commerce Building 
Sioux City, Iowa 51101 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RONDA MEFFERD, 

Claimant, 

vs. 

FARMLAND FOODS, INC., 

Employer, 

and 

AETNA CASUALTY AND SURETY 
COMPANY, 

Insurance Carrier, 
Defendants. 

• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 

File Nos. 794522 
762119 

A R B I T R A T I O N 

D E C I S I O N 

r \LE 0 
MAR '2 s 19BS 

\OW'1. \"OUS1R\AL COIAM\SS\O"ffi 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Ronda Mefferd, 
claimant, against Farmland Foods, employer, and Aetna Casualty 
and Surety, insurance carrier, to recover benefits under the 
Iowa Workers' Compensation Act. The original notice and petition 
in this matter was filed on behalf of claimant on June 4, 1985, 
alleging "various" injury dates with the "last one on or about 
April 26, 1985." At the time of hearing, the original notice 
and petition was amended to add April 9, 1984 as an injury date 
and to specify that the injuries claimed may be the result of 
cumulative trauma. Defendants had no objection to the amend
ments and the same were granted. (It should be noted claimant 
presented testimony of an alleged arthritic condition as a 
result of alleged injuries in January 1984 and January 1985. 
These dates have not been pled, there is an absence of medical 
verification of the condition, and an absence of medical testimony 
concerning causal connection. Claimant also presents no argument 
in her post-hearing statement on these allegations. This office 
is not omniscient and the issues generated as a result of this 
testimony will not be addressed.} This matter came on for 
hearing before the undersigned deputy industrial commissioner 
December 2, 1987. The record was considered fully submitted at 
the close of the hearing. The record in this case consists of 
the testimony of the claimant and joint exhibits 1 through 23, 
inclusive. 

• 
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ISSUES 

Pursuant to the prehearing report and order submitted and 
approved December 2, 1987, the following issues are presented 
for determination: 

1. Whether or not claimant sustained an injury arising out 
of and in the course of her employment; 

2. Whether the alleged work injury is the cause of the 
disability on which claimant now bases her claim; 

3. The extent of claimant's entitlement, if any, to permanent 
partial disability benefits; and, 

4. The appropriate rate of compensation for the alleged 
injury of April 9, 1984. 

It has been stipulated claimant has received all the temporary 
total disability/healing period benefits to which she is entitled 
with the exception of a few days in 1984. However, claimant's 
request for this additional temporary total disability/healing 
period benefits has been withdrawn as an issue as claimant was 
unable to specify the dates involved. (See claimant's post
hea ring statement, page 2) 

FACTS PRESENTED 

Claimant began working for defendant employer in May 1983 
first arranging bacon and later as a bacon slicer where she 
lifted bacon bellies off of a skid and fed the slabs into a 
sl icing machine. Claimant testified that from September to 
November 1983, she experienced tendonitis in her right hand; 
that on January 25, 1984, she dropped a box onto her toe; and 
that in March or April 1984, she felt something "pop'' in her 
back while she was trying to pry apart two frozen bacon bellies. 
Cla imant explained she was off work as a result of this last 
incident for approximately three weeks and then returned to 
light duty work although she was still experiencing pain. 
Claimant explained she had a "flareup" in her toe when she 
picked up a box and ran into a skid on January 25, 1985. 
Claimant testified that for at least two weeks prior to April 
25, 1985, she was experiencing increased pain in her fingers, 
wris t, elbow, arms and back and returned to see her physician 
~he following day. Claimant could not cite any particular 
incident which precipitated her pain. 

Claimant explained that throughout the next year she con
tinued experiencing problems with her back and arms although she 
had "been to all different doctors." She testified she began to 
see a chiropractor again, had gone through physical therapy and 
had seen a specialist in Omaha. Claimant quit her job with 
defendant employer in June 1986 when her physician advised she 
leave the cold environment and repetitive work of a packing 
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plant. Claimant testified she continues to experience constant 
sharp pains in her back, arms and left foot which has gotten 
worse, but she cannot engage in recreational sports and that she 
has problems sleeping. Claimant has moved to the State of 
Washington where, along with her husband, she secured work as an 
apartment manager. Claimant quit that job because the hours and 
working conditions were inconvenient and acknowledged that she 
is not now actively seeking employment. 

The medical records submitted into evidence reveal claimant 
has been seen by a multitude of doctors. Following the incident 
on April 9, 1984 which involved the "pop" to claimant's back, 
claimant was seen by her family physician, R. Mason, M.D., who 
instructed her to remain off work until April 23, 1984. Claimant 
saw a Dr. TanCreti after stubbing her toe on January 25, 1985, 
whom she also saw after complaining of pain in her arms on April 
26, 1985. Claimant was thereafter released to light duty work 
but continued to complain of cramping in her arms and back. 
Claimant was referred to John Hennessey, M.D., who saw claimant 
on May 3, 1985 and opined claimant had back strain and tendonitis 
due to her work as a bacon slicer which required her to do 
frequent stooping and lifting. 

Claimant saw Dr. William R. Eamsa on May 17, 1985 whose 
impression was that claimant had recurrent muscular and ligamentous 
pain in the cervical spine, shoulders and elbows secondary to 
employment and recurrent low back pain secondary to employment 
superimposed upon lumbar lordorsis and transitional vertebrae. 
Dr. Hamsa stated in his report of May 17, 1985 that: 

Nothing is indicated except conservative treat
ment. The patient has basically normal neuro
logical findings in the upper and lower extremities, 
so I don't feel any further studies are indicated. 
I think she is either going to have to accept her 
symptoms and get along as best she can with her job 
or change her employment to something; that doesn't 
boter [sic] her. She was given a return to work 
release for Monday, May 20, 1985. 

(Joint Exhibit 20) 

In June 1985, claimant saw Dr. Ronald Soll on referral from 
Dr. Donald Soll and stated: 

I feel that the patient most likely has severe 
proprpioceptive [sic] loss which is causing her to 
over stress her extremities when doing any kind of 
significant physlcal labor. Conceivably, this ma y 
be a circulatory problem that has its underlying 
basis in her dietary habits but other factors also 
may be involved. 



MEFFERD V. FARMLAND FOODS, INC. 
Page 4 

( Jt. Ex. 18) 

Claimant was evaluated April 16, 1986 by Behrouz Rassekh, M.D., 
who found claimant's physical and neurological examinations to be 
normal. Dr. Rassekh opined claimant has a mechanical back 
problem due to musculature ligamentous injury with no disc 
herniation. Claimant was advised on a program of exercise and 
released to return to her usual occupation as of April 16, 1986. 

Claimant was evaluated by Joel T. Cotton, M.D., on June 17, 
1986 in reference to pain and numbness. Dr. Cotton opined 
claimant's discomfort was not on a neurological basis and he 
neither placed claimant on any mode of treatment or medication 
nor did he find any reason to restrict her activity. 

After claimant quit her employment, she was evaluated by 
Anil K. Agarwal, M.D., F.A.C.S., diplomat of orthopedic surgery, 
who stated on November 12, 1986: 

Examination of the cervical spine showed good 
range of motion. Biceps and triceps reflexes were 
normal with no motor or sensory losses. There was 
no paravertebral spasm present. 

Examination of the lumbar spine also showed good 
range of motion. Straight leg raising was unim
pressive and there was no paravertebral spasm. Toe 
and heel gait was normal, and knee and ankle 
reflexes were also normal. Extensor hallucis 
longus strength was within normal limits. There 
was no gross motor or sensory loss. 

There was no neurological deficit present in the 
upper or lower extremities. 

X-rays of the cervical spine are withinin 
normal limits Q ■•• 

•••• 

The patient lacks any significant objective 
findings. 

(Jt. Ex. 2-1) 

Claimant was seen for evaluation by Horst G. Blume, M.D., on 
February 11, 1987. It appears from his report that Dr. Blume 
saw the previous medical reports and did a CT scan on claimant 
which revealed a minimal bulging disc on the right side at the 
neuroforamen of mild degree. {The actual CT scan report was not 
submitted into evidence and claimant had testified she never had 
a CT scan because defendants would not pay f o r it.) Dr. Blume 

I 
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opined: 

It is my opinion within reasonable medical 
probability that the patient has sustained an 
injury to the low back with irritation of the rami 
dorsalis of the posterior nerve roots of the 
intervertebral joints at the levels of L4/5 and 
LS/Sl on the right side and at LS/Sl on the left 
side of mild degree. The osteoarthritis of the 
facet joint at LS/Sl on the right side either is 
also the result of the accident of April 9, 1984, 
or was a pre-existing condition that aggravated 
this abnormal condition of the facet joints due the 
accident in April 1984. One also has to make the 
presumption that the disc pathology found can very 
well be as the result of previous work activity at 
Farmland Foods pre-existing from 1983 and became 
aggravated with the accident in 1984. 

( J t . Ex. 1, pp • 1-2 ) 

It appears the last physicians to see claimant were Irving 
Tobin, M.D., orthopedic surgeon, and Robert F. Hood, M.D., 
neurologist, of Seattle and Tacoma, Washington, on June 12, 1987. 
Their report of the same date includes a complete history of 
claimant's treatment and symptoms and shows that a complete 
physical and neurological examination were done. The report 
concludes: 

RECOMMENDATIONS AND DISCUSSION: The patient has a 
multiplicity of complaints which apparently began 
shortly after she went to work at F·armland Foods as 
a bacon slicer. She apparently initially had a 
left foot injury. She developed complaints referable 
to her shoulders and forearms. She then had the 
injury for which we have been specifically requested 
to examine her, that is the injury of April 9, 1984 
when she felt a popping in her back when she was 
separating two frozen pork bellies. 

Since that time, she has been seen by a multi
plicity of medical specialists. No one has been 
able to come up with a definitive diagnosis. She 
reports a recent CT scan was found to be abnormal. 
It may well have been abnormal, but in the opinion 
of the examiners in regard to findings today, there 
are no findings that would suggest a surgically 
amenable problem in the lumbar area. There is 
certainly no evidence of nerve root compression. 

We took the liberty of conducting a complete 
neuromuscular as well as neurological examination 

, 
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of the extremities and we do not find evidence of 
any impairment regarding her shoulders, elbows, 
forearms, cervical, dorsal, lumbar spine, hips, 
knees or ankles. We do not find any abnormality 
other than her voluntary restriction of motion 
because of low back distress. 

We know of no further diagnostic tests or 
treatment to suggest. We cannot help but feel that 
there is a significant degree of functional overlay 
and if further definitive evaluation considered by 
the interested parties, we would suggest that she 
undergo psychological and/or psychiatric evaluation. 

From the standpoint of musculoskeletal and 
neurological examinations, her findings are normal. 
Her condition is fixed and static. No --further 
treatment is indicated. She is capable of gainful 
employment without restrictions so far as the 
physical findings are concerned. We cannot explain 
her complaints of chronic pain. 

(Jt. Ex. 17) 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an injury on Apirl 26, 1985 which 
arose out of and in the course of her employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The words "out of'' refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
246 Iowa 402, 68 N.W.2d 63 (1955). 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 26, 1985 is causally 
related to the disability on which she now bases her claim. 
B od i sh v • F i s c her , I n c • , 2 5 7 Iowa 51 6 , 1 3 3 N • W • 2 d 8 6 7 ( 1 9 6 5 ) • 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
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732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). The expert opinion 
may be accepted or rejected, in whole or in part, by the trier 
of fact. Id. at 907. Further, the weight to be given to such 
an opinion is for the finder of fact, and that may be affected 
by the completeness of the premise given the expert and other 
surrounding c~rcumstances. Bodish, 257 Iowa 516, 133 N.W.2d 867. 
See also Musselman, 261 Iowa 352, 154 N.W.2d 128. 

ANALYSIS 
. -----... 

The first issue on appeal is whether claimant sustained an 
injury on April 9, 1984 and and on April 26, 1985 (cumulative) 
which arose out of and in the course of her employment. Claimant's 
testimony that she heard a "pop" in her back on April 9, 1984 
which resulted in immediate pain is unrebutted. The medical 
reports support claimant's testimony. Therefore, it is determined 
that claimant has met her burden of proving she sustained an 
injury arising out of and in the course of her employment on 
April 9, 1984. The issue of the injury occurring April 26, 1985 
(cumulative) is not necessarily as clear. Claimant testified 
the repeated lifting required of her job rather than any one 
particular incident caused the pain in her arms and contributed 
to the continuing pain in her back. Again, however, claimant's 
testimony is uncontroverted and is supported by the medical 
evidence. (See e.g. the repo~t of Dr. Hamsa, exhibit 20, who 
finds claimant's recurrent muscular and ligamentous pain of the 
spine, shoulders, elbow and low back secondary to employment.) 
Further, claimant denied any previous back injury and was of 
sufficiently good health to have passed her preemployment 
physical with favorable conclusions as to the state of her 
health. Defendants have not presented any evidence contrary to 
that presented by the claimant and therefore it is accepted 
claimant's condition arose out of and in the course of her 
employment. 

Since it has been stipulated that claimant has received all 
of the temporary total disability/healing period benefits to 
which she is entitled (noting that the issue of additional 
temporary total disability/healing period benefits has become 
moot based on claimant's failure to identify the disputed 
period), the only remaining issue is whether or not claimant is 
entitled to any permanent partial disability benefits as a 
result of the work-related injuries. Generally, a claim of 
permanent disability invokes an initial determination of whether 

, 
• 
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the work injury is the cause of any permanent physical impair
ment or permanent limitation in work activity. Claimant, during 
the past three years, has consulted a veritable covey of health 
care providers including Doctors Mason, TanCreti, Hennessey, 
Hamsa, Ronald Soll, Donald Soll, Roberts, Edwards, Bendixen, 
Flood, Rassekh, Cotton, Anderson, Oatman, Agarwal and Blume. 
None of these physicians have provided either any impairment 
rating for the claimant nor have they imposed any permanent 
restrictions on claimant's work activity. Indeed, it appears 
that none of the physicians (with the possible exception of Dr. 
Blume who tentatively supports claimant's assertions with regard 
to her lower back) can even identify any medical reasons for her 
symptomology. The last physicians to evaluate claimant, Doctors 
Tobin and Hood, of Seattle-Tacoma, Washington, suggested claimant 
undergo psychological and/or psychiatric evaluation. 

Claimant began her course of medical care seeing Dr. Mason 
who did eventually provide her with a medical certification that 
she was unable to return to work at the packing plant. Claimant 
explained in her deposition how she got that certification: 

Q. Did you ask Dr. Mason to write that note for 
you? 

A. No, I didn't. 

Q. How did he come to write that for you? 

A. Because I had been to different doctors and I 
went back to see her and she said I don't know what 
else to do for you. She said you have been to all 
different kinds of doctors and she said the only 
thing I can do is to give you a note to disable you 
from working at a packing plant. And she said 
would that be all right and I said I don't know. 
And she said do you want to think about it and I 
said you are the doctor, you tell me. I said I'm 
here trying to find out what is wrong. If you 
don't think I can do it or shouldn't be doing it, 
you tell me. And she said that she didn't think 
that I should be in there and disabled me. And 
told me I should try taking physical therapy, so I 
have been doing that. 

(Claimant's Deposition, pages 9-10) 

From this (since Dr. Mason's medical records have not been 
submitted into evidence), it would seem that Dr. Mason, too, 
could find no medical justification for claimant's symptoms but, 
so long as claimant continued to assert they wer e caused by her 
work, agreed that claimant should discontinue the work. 



, MEFFERD V. FARMLAND FOODS, INC. 
Page 9 

Dr. Blume provides a "disability" rating of five percent. 
Initially, it must be noted that it is not within the domain of 
the medical expert to determine disability for it is impairment 
that is this expert's proper subject for comment. Dr. Blume's 
opinion is therefore given less weight particularly when it is 
weighed against the medical opinions of all the other physicians 
in this matter. Further, even Dr. Blume as the only physician 
to provide what might even remotely be considered an impairment 
rating, fails to provide any restrictions on claimant's employability 
or on her work activity. 

Claimant argues that there are "myriads of injuries caused 
by repetitious trauma that are not capable of being identified 
by objective symptoms since there are none--only pain--often 
disabling" and that the only possible basis of refusing to honor 
claimant's claim would be if claimant's subjective complaints 
were found to be incredible which none of the doctors have - so 
found. While the undersigned cannot conclude claimant does not 
believe she has pain, it must be concluded that claimant has 
failed to meet her burden that the work injury is the cause of 
any permanent impairment, the cause of any permanent restrictions 
in work activity, or the cause of any permanent disability. 
Therefore, claimant is entitled to nothing further from these 
proceedings and the other issue need not be addressed. 

FINDINGS OF FACT 

Wherefore, based on all the evidence presented, the following 
facts are found: 

1. On April 9, 1984, while trying to pry apart two frozen 
bacon bellies, claimant felt something ''pop" in her back resulting 
• • 1n pain. 

2. For at least two weeks prior to April 25, 1985, claimant 
experienced increasing pain in her fingers, wrist, elbow, arms 
and back. 

3. Claimant had no medical history of back pain or pain in 
her arms prior to her employment with Farmland Foods. 

4. Claimant's pain was caused by her employment. 

5. Claimant continued to experience pain and although she 
saw a number of physicians none were able to relieve her symptoms 
nor were they able to find any definite medic al jus tification 
for those symptoms. 

' 6. Claimant quit her employment in June 1986 after securing 
a medical certification that she was unable to return to work in 
a packing plant. 

I 
i 

I 
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7. Claimant continues to perceive pain. 

8. Claimant has no permanent impairment as a result of her 
work injuries. 

9. Claimant has no permanent work restrictions as a result 
of her work injuries. 

10. Claimant has no permanent disability as a result of her 
work injuries. 

CONCLUSIONS OF LAW 

Wherefore, based on the principles of law previously stated, 
the following conclusions of law are made: 

1. Claimant has established _she sustained an injury which 
arose out of and in the course of her employment on April 9, 
1984. 

2. Claimant has established she sustained an injury which 
arose out of and in the course of her employment as a result of 
a cumulative injury on April 26, 1985. · 

3. Claimant has not established that her work injuries are 
the cause of any permanent disability. 

ORDER 

THEREFORE, IT IS ORDERED: 

That claimant, having been paid for all the temporary total 
disability to which he is entitled, shall take nothing further 
from these proceedings. 

That each party is assessed its own costs pursuant to 
Division of Industrial Services Rule 343-4.33. 

Signed and filed this/i3~ay of March, 1988. 

Copies to: 

Mr. Harry Smith 
Attorney at Law 
P.O. Box 1194 
Sioux City, Iowa 51102 

• 

DEBORAH A. DUBIK 
DEPUTY INDUSTRIAL COMMISSIONER 

I 
I 
' 
• 
I 
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• 

- . -
---

Ms. Lorraine May 
Attorney at Law 
4th Floor, Equitable Bldg. 
Des Moines, Iowa 50309 

' 

• 
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MICHAEL G. TRIER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

HUGH GALEN MEHL, • • 
• • 

Claimant, • • 
• • 
• 

vs. • 
• • 

IOWA DEPARTMENT OF • File No • 781559 
• 

TRANSPORTATION, • • 
• A R B I T R A T I 0 
• 

Employer, • • 
• D E C I s I 0 N 
• 

and 
• • 
• • 

STATE OF IOWA, • • 
• • 

Insurance Carrier, • • 

Defendants. • • 

1402.40, 1803 

N -

Thirty-seven-year-old claimant, who had not completed high 
school, sustained a back injury and underwent laminectomy 
surgery. He had a good result from surgery and returned to the 
same employment duties without any medically imposed physical 
restrictions. Claimant continued to complain of pain on a daily 
basis, which was aggravated by many of the activities in which 
he engaged in his employment. He discontinued some of his 
recreational off-work pursuits due to the pain. He had a small 
degree of permanent physical impairment in the range of 3%-5%. 
Claimant awarded 5% permanent partial disability industrially. 

• 
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FEB 2 4 1988 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER IOWA INDUSTRIAL COMMISSIONER 

GALEN MEHL, • • 
• • 

Claimant, • • 
• • 
• • 
• • 

DEPARTMENT OF • • File No • 781559 

TRANSPORTATION, • • 
R B I T R A T I 0 N • A • 

Employer, • • 
• D E C I s I 0 N 
• 

and • • 
• • 

STATE OF IOWA, • • 
• • 

Insurance Carrier, • • 

Defendants. • • 

INTRODUCTION 

This is a proceeding in arbitration brought by Hugh Galen 
Mehl against the Iowa Department of Transportation, his employer, 
and the state of Iowa, insurance carrier. Claimant seeks 
compensation for permanent partial disability as a result of the 
injury he sustained on November 19, 1984. The case was heard at 
Fort Dodge, Iowa on September 11, 1987 and was fully submitted 
upon conclusion of the hearing. The record in the proceeding 
consists of testimony from Hugh Galen Mehl and Edward M. Bergeson. 
The record also contains jointly offered exhibits 1 through 9. 

ISSUES 

The only issue presented for determination is the amount of 
permanent partial disability caused by the injury. The employer's 
liability and all other matters of potential dispute were 
established by stipulation of the parties. The rate of compensation 
was stipulated to be $175.36 per week. The healing period, 
pursuant to section 85.34(1) was stipulated to run from November 
27, 1984 until April 29, 1985, the date upon which it was 
stipulated that any compensation for permanent partial disability 
should become payable. 

SUMMARY OF EVIDENCE 

The following is only a brief summary of pertinent evidence. 
All evidence received at the hearing was considered when deciding 
the case even though it may not necessarily be referred to in 

I 
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this decision. 

The facts of this case as far as the occurrences leading up 

J0123() 

to the injury, the treatment and claimant's return to work are 
undisputed. The evidence presents little in the way of controversy 
between the parties regarding claimant's description of his 
complaints and continuing symptoms. Both claimant and Bergeson 
appear to be fully credible witnesses. 

Hugh Galen Mehl is a 37-year-old single man who has been 
employed by the Iowa Department of Transportation since May, 
1977. Prior to that time, he had driven a truck in the Army, 
ran a punch press in a factory, operated heavy equipment during 
construction at the Fort Dodge Airport, worked on a railroad 
gang crew and performed construction work as a laborer and as an 
electrician's helper. 

During the years of his employment with the Iowa Department 
of Transportation, claimant has performed a variety of activities. 
These include mowing, repairing signs, driving trucks, operating 
snowplows and repairing highway blowouts. Claimant presently 
earns $9.01 per hour. 

Claimant is not a high school graduate. He was kicked out 
of high school during what he indicated should have been his 
senior year. 

Claimant related sustaining several injuries. He separated 
his shoulder in 1981 while playing softball. In 1983, he broke 
his right ankle at work. 

On November 19, 1984, claimant injured his low back while 
loading fence posts onto a truck. He reported the injury to his 
supervisor. Claimant initially sought chiropractic treatment, 
but did not improve. He then sought care from Roy M. Hutchinson, 
M.D., who ordered physical therapy. When the therapy did not 
resolve claimant's complaints, he was referred to Mercy Hospital 
in Des Moines, Iowa where he came under the treatment of S. Randy 
Winston, M.D., a neurosurgeon. After a CT scan showed a herniated 
LS-Sl lumbar disc, hemilaminectomy surgery was performed (exhibit 
2, page 19). After a relatively uneventful course of recuperation 
from the surgery, _ claimant was released to return to work 
effective April 29, 1985 (exhibit 3, pages 1-6). 

On March 2, 1987, Dr. Winston issued a report in which he 
rated claimant as having a permanent partial impairment of three 
percent of the body as a whole. He found that claimant had full 
range of motion of his back with no discernable weaknesses or 
abnormal reflexes (exhibit 8). Dr. Winston explained the basis 
for his rating in exhibit 9. 

Since returning to work in April, 1985, claimant has continued 
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to perform his job in a manner which his supervisor, Edward M. Bergeson, 
considered as being "real good" in comparison to the work 
performed by claimant's co-workers. Bergeson characterized 
claimant as one of the better workers. Bergeson stated that if 
he did not have personal knowledge of the fact of claimant's 
injury that occurred in 1984, he would not be able to tell that 
claimant had a back problem through normal observation. Bergeson 
testified that he observes employees daily. He stated that 
claimant has performed without any restriction on his activity 
and without any complaint from co-workers alleging that claimant 
was not doing his share of the work. Bergeson indicated that 
claimant did occasionally complain of back pain. 

Claimant testified that the surgery performed by Dr. Winston 
greatly improved his condition. He stated that currently he has 
some residual problems, however. Things which claimant indicated 
bothered him include riding a lawnmower, standing on concrete, 
sitting in a hard chair and driving his pickup. Claimant 
testified that he still does everything at work he did prior to 
his injury, but that he cannot do some things as well or as 
quickly and that he has to be more careful. He stated that he 
never has a day at work when he is completely free from pain. 
Claimant testified that it takes him longer to perform maintenance 
on equipment than it did prior to the injury and that bending 
over to work on equipment is painful. Claimant stated that 
riding the tractors used to cut grass bothers him, but that the 
larger equipment aggravates him less than the smaller units. 

Claimant testified that he has experienced difficulties in 
attempting to engage in social activities and sports. Claimant 
stated that he has tried, but been unable, to play softball or 
basketball since the injury. He does play golf and bowl, 
although the activities do bother his back. 

APPLICABLE LAW AND ANALYSIS 

The only issue to be determined is claimant's entitlement to 
compensation for permanent partial disability. The facts in the 
case are relatively undisputed. Both witnesses appear credible. 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935 ) as follows: ''It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the t e rms of 
percentages of the total physical and mental ability of a normal 
man.'' ~ 

Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of • 
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earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

When evaluating industrial disability, the actual impairment 
rating that is assigned is important only as it gives some 
indication of the overall degree of physical impairment. Small 
numerical differences are not as important as physical functional 
capacities. Dr. Winston apsigned a three percent impairment 
rating. This may or may not be consistent with AMA guides, but 
the AMA guides are not the exclusive means of determining 
impairment ratings. Division of Industrial Services Rule 343-2.4. 
Regardless of whether claimant's impairment is three percent or 
five percent, it is apparent that he has had a good result from 
surgery. His functional limitations are small when compared to 
the limitations sometimes seen in other inaividuals who have had 
a similar injury and surgery. 

Industrial disability, or loss of earning capacity, in a 
workers' compensation case is quite similar to impairment of 
earning capacity, an element of damages in a tort case. Impairment 
of physical capacity creates an inference of lessened earning 
capacity. The basic element to be determined, however, is the 
reduction in value of the general earning capacity of the person 
rather than the loss of wages or earnings in a specific occupation. 
Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516 (Iowa 
App. 1977) 100 A.L.R.3rd 143. Post-injury earnings create a 
presumption of earning capacity commensurate with those earnings, 
but they are not synonymous with earning capacity. 2 Larson 
Workmen's Compensation Law, section 57.2l(d). Claimant's 
eductional background is such that he does not appear to be well 
suited for academic pursuits. Physical labor is his expected 
career field. At the present time, he appears to be getting 
along well in that field. 

Claimant's spine has been compromised by surgery. He does 
have a small permanent functional impairment. Claimant's 
ability to perform strenuous physical activity has been impaired, 
albeit by a small amount. He has not suffered any actual loss 
of earnings and,. in the record made, it appears that he will not 
if he is able to continue in his employment with the Iowa 
Department of Transportation. His employment appears to be 
relatively secure. His present assignment and the present 
method of assigning work within the work crew of which claimant 
is a part allows him the flexability needed to permit him to 
continue in that type of work. Work assignments and practices 
are, however, a matter of policy that is determined by management. 
Management styles and policies are known to change. If, for 
example, the practice of trading off when performing jackhammer 
work would change and claimant was assigned to be the designated 

I 
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jackhammer operator, he would likely have very serious problems. 
There is no indication in the record that such a change is 
anticipated, but common knowledge is sufficient to establish 
that any change in supervisory personnel brings with it a 
potential for change in supervisory practices. The one thing 
that is certain about the future is uncertainty. Change is more 
likely than absence of change. While claimant's disability from 
an industrial standpoint is small, it cannot be held to be 
nonexistent. It is therefore found and concluded that Hugh 
Galen Mehl has a 5% loss of earning capacity and a 5% permanent 
partial disability in industrial terms, compensable under the 
provisions of section 85.34(2)(u). 

FINDINGS OF FACT 

1. Hugh Galen Mehl has had a relatively good result from 
his laminectomy surgery, but _continues to have back pain daily. 

2. Claimant continues to perform the same type of work that 
he performed at the time of injury, but he does so with pain and 
with some small limitation of his physical abilities. 

3. Claimant and Bergeson are credible witnesses. 

4. Claimant is a 37-year-old single man. 

5. Claimant did not complete high school. 

6. All of claimant's work experience has been in the field 
of moderate to heavy physical labor. 

7. Claimant has a permanent physical impairment in the 
range of 3%-5%. 

8. Claimant has sustained a 5% impairment of his earning 
capacity. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the subject matter of 
this proceeding and its parties. 

2. Claimant ·has a 5% permanent partial disability when the 
same is evaluated industrially under the provisions of section 
85. 34(2) (u). 

ORDER 

IT IS THEREFORE · ORDERED that defendants pay claimant twenty-five 
(25) weeks of compensation for permanent partial disability at 
the stipulated rate of one hundred seventy-five and 36/100 
dollars ($175.36) per week payable commencing April 29, 1985. 
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All amounts are past due and owing and shall be paid in a lump 
sum together with interest pursuant to section 85.30. 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Division of Industrial Services Rule 343-4.33. 

IT IS FURTHER ORDERED that defendants file Claim Activity 
Reports as requested by the agency pursuant to Division of 
Industrial Services Rule 34,3-3 ·liJ_ . 

Signed and filed this ttf day of & /J,,u-,0.1, V) , 1988. 

i ,,11 -.A" ;cz/4 //l,:\JJ\.., 
MICHAEL G. TRIER 

Copies To: 

Mr. Tito Trevino 
Attorney at Law 
503 Snell Building 
P.O. Box 1680 
Fort Dodge, Iowa 50501 

Mr. Robert P. Ewald 
Assistant Attorney General 

DEPUTY INDUSTRIAL COMMISSIONER 

Iowa Department of Transportation 
800 Lincoln Way 
Ames, Iowa 50010 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT A. MEIER, 

Claimant, 

vs. 

JOHN KIRBY, INC., 

Employer, 

and 

FIREMAN'S FUND INSURANCE CO., 

1803 

Insurance Carrier, 
Defendants. 

• • 
• • 
• • 
• • 
• • 

FILE NO. 826937 

: ARBITRATION 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 

DECISION 

Claimant was given a 75 percent award for industrial disability 
due to his inability to return to truck driving or any other 
position to which he is best suited since the work injury. 
Claimant remains unemployed and claimant's future potential 
vocational rehabilitation is unknown at the present time although 
he plans on attempting some sort of rehabilitation in the future. 
The odd-lot doctrine was not pled and was not applied. 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT A. MEIER, • • 
• • 

Claimant, • • 
• FILE NO. 826937 • 

vs. • • 
• A R B I T R A T I 0 N • 

JOHN KIRBY, INC., • • 
• D E C I S I 0 N • 

Employer, • • 
• Fl LED • 

and • • 
• • 

FIREMAN'S FUND INSURANCE co., • FEBO 91988 • 
• • 

Insurance Carrier, • IOWA INDUSTRIAL COM~':ISSIONER • 

Defendants. • • 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Robert A. Meier, 
claimant, against John Kirby, Inc., employer (hereinafter 
referred to as Kirby), and Fireman's Fund Insurance Company, 
insurance carrier, for workers' compensation benefits as a 
result of an alleged injury on November 3, 1985. On December 9, 
1~87, a hearing was held on claimant's petition and the matter 
was considered fully submitted at the close of this hearing. 

The parties have submitted a prehearing report of contested 
issues and stipulations which was approved and accepted as a 
part of the record of this case at the time of hearing. Oral 
testimony was received during the hearing from claimant and the 
following witnesses: Linwood Goldstone and Mary Ann Meier. The 
exhibits received into the evidence at the hearing are listed in 
the prehearing report. According to the prehearing report, the 
parties have stipulated to the following matters: 

1. On November 3, 1985, claimant received an injury which 
arose out of and in the course of his employment with Kirby. 

2. Claimant's rate of weekly compensation in the event of 
an award of weekly benefits from this proceeding shall be $278.37 
per week. 

' 3. Claimant is seeking temporary total disability or 
healing period benefits from November 3, 1985 and defendants 
agree that claimant last worked for Kirby at that time. 

• 
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4. If the injury is found to have caused permanent disability, 
the type of disability is an industrial disability to the body 
as a whole. 

5. All requested medical benefits have been or will be paid 
by defendants. 

ISSUES 

The parties submitted the following issues for determination 
in this proceeding: 

I. Whether there is a causal relationship between the work 
injury and permanent disability; and, 

II. The extent of weekly ben~fits for permanent disability 
to which claimant is entitled. 

SUMMARY OF THE EVIDENCE 

The following is a summary of evidence presented in this 
case. For the sake of brevity, only the evidence most pertinent 
to this decision is discussed. Whether or not specifically 
referred to in this summary, all of the evidence received at the 
hearing was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
the evidence offered may show are inevitable. Such conclusions, 
if any, in the following summary should be considered as preliminary 
findings of fact. 

Claimant testified that he worked for Kirby, based in the 
Bettendorf, Iow~ area"' from May 31, 1985 until November 3, 1985, 
the date of the work injury in this case, as an over-the-road 
truck driver. Claimant drove a truck hauling loads of inedible 
animal fat to various parts of the nation. Claimant testified 
that he earned approximately $26,000 - $28,000 annually in this 
job. This job did not involve loading or unloading cargo but 
did require claimant to hook up and pull hoses. As a part of 
this work, claimant was paid extra money to clean and wash the 
truck. Claimant stated at hearing that he left his employment 
on November 3, 1985, solely because of the work injury. Defendants 
stated in answers to interrogatories submitted into the evidence 
that claimant was not terminated from his job following the work 
injury but his job was filled by another person. Claimant 
states that Kirby is no longer in business. 

The facts surrounding the work injury are not in dispute. 
Claimant testified that on November 3, 1985, while washing his 
truck, he slipped and fell from the top of the tank trailer, a 
distance of approximately 12 feet, onto a concrete surface. 
Claimant said that he landed on his right side and hip. Claimant 
felt immediate pain in his hip and back and a rescue squad was 

.. 
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called who transported him to the hospital. After a diagnosis 
of multiple contusions and soft tissue injury from the fall, 
claimant was admitted to the hospital for observation and 
testing. X-rays at the time did not show any fractures or other 
abnormalities and he was discharged on November 5, 1985 for 
further follow up care. Upon the advice of his physician, 
claimant did not return to Kirby after the accident. 

Following his discharge from the hospital, claimant was at 
first treated by Michael Kelly, M.D., specialty, if any, unknown, 
with pain medication and physical therapy for persistent low 
back and hip pain. Claimant, at this time, began using a cane 
for walking. Claimant was then referred by Dr. Kelly to Fareeduddin 
Ahmed, M.D., specialty, if any, unknown, for evaluation and 
treatment in January, 1986. Upon a diagnosis of ''inflammatory 
change effecting [sic] the right·- sacroiliac joint as well as the 
sypphysis pubis'', and noting that the x-rays were negative, Dr. Ahmed 
treated claimant with physical therapy, ultrasound therapy and 
anti-inflammatory medication. In March, 1986, Dr. Ahmed noted a 
small decrease in pain and suggested claimant undergo a weight 
reduction program and continue exercises. In May, 1986, claimant 
had not improved and was referred by the defendant insurance 
carrier to Robert J. Chesser, M.D., a board certified rehabilitation 
specialist at the Franciscan Rehabilitation Center in Rock 
Island, Illinois. Upon receiving complaints of persistent lower 
back and right hip pain and negative CT scan and myelogram test, 
Dr. Chesser diagnosed claimant was suffering from right S-1 
radicular process or a pinched nerve at the S-1 level of claimant's 
lower spine. In his deposition, Dr. Chesser could not state 
whether the impingement of the nerve was due to bone or disc 
material but from the history of no prior problems, he concluded 
that the condition was due to the November 3, 1985 fall. This 
opinion is based, in part, upon a positive ankle jerk test, a 
clinical test to detect nerve damage. Dr. Chesser admitted in 
his deposition upon cross-examination that it was possible that 
this positive ankle· jerk test could be the result of a 1968 
fracture of claimant's leg but maintained that in his opinion it 
was due to the November 3, 1985 fall. Dr. Chesser over the next 
several minutes attempted extensive physical therapy of claimant 
to improve his condition but the treatment did not prove successful. 
Only the use of an electrical nerve stimulation device called a 
TENS unit was helpful in relieving some of claimant's pain. In 
his deposition, Dr. Chesser stated that although he indicated to 
defendants' insurance carrier in June, 1987, that claimant's 
recovery had leveled off, he was not asked for such an opinion 
earlier. He stated that he usually concludes that patients 
reach maximum recovery in these types of injury one year after 
the injury. He also stated that in his opinion, claimant 

• t 

similarly had reached maximum healing one year after the incident 
or on November 3, 1986. 
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In August, 1986, claimant underwent extensive physical and 
vocational rehabilitation testing at the Franciscan Center. 
Results of this testing indicated that claimant was very limited 
functionally and that claimant could not return to over-the-road 

· truck driving. According to the Center, claimant was not able 
to lift over 11.5 pounds or lift frequently; could not carry 
over 13 pounds; could only push or pull infrequently and with no 
more force than 30 pounds; cannot bend forward, climb ladders 
and only climb stairs infrequently; sitting must be limited; 
must be allowed to change positions frequently; can only walk 
occasionally on his job; prolonged standing or squatting is not 
recommended; kneeling; and, crawling can only be performed 
extremely and frequently. The Center concluded as follows: "At 
present, Mr. Meier is functioning at a significantly low level. 
At the present time he would qualify for a part-time sedentary 
job due to his poor strengt~ and overall endurance." From the 
vocational testing and assessment, the Center states as follows: 

Vocational Interests/Skills: 

The patient said he enjoyed trucking because it 
allowed him alot of independence. He has no other 
real skills. His only hobby was raising horses for 
a while. He said he did minor mechanics work, but 
has never had any formal training. "I figured I'd 
be a trucker driver forever". He says he has never 
thought about alternatives. He currently enjoys 
doing some woodworking; he recently built a cabinet 
for their microwave oven. Although he did typing 
in the service, it is not viewed as a vocational 
alternative. 

• • • 

Vocational Summary: 

The patient seems reasonably intelligent but his 
education is limited. He has virtually no transferable 
skills. He has worked as a truck driver for over 
20 years. Any other work experiences, such as 
minor repair work or typing, seem quite peripheral 
and do not afford the basis for vocational redirection. 
The patient also has no vocational alternatives in 
mind. 

Recommendations: 

From a vocational viewpoint, the only obvious 
choice is to try to~ return this man to his regular 
employment. He expresses willingness to be evaluated 
and participate in a work hardening program. Other 
than this, vocational redirection would basically 
have to start from scratch, with a battery of 

... . , ., ., . 



-MEIER V. JOHN KIRBY, INC. 

&ft 

Page 5 

aptitude and interest tests. I would not expect 
the patient to be resistant initially, when -started 
on physical capacity evaluation. However, he seems 
to have some conflicting attitudes about his 
rehabilitation needs. I believe he would become 
resistant if expected to push himself to tolerate 
pain, or if he was expected to go through very many 
changes/adjustments/adaptations. Although he can 
be pleasant, the M.M.P.I. suggests he is not 
actually a very flexible person. 

Claimant has not returned to work in any capacity since the 
work injury. According to the Franciscan Center, claimant has 
cooperated fully in the testing of his physical and vocational 
attributes. Claimant earned his GED shortly before the hearing 
and plans on looking into the possibility of further training at 
a local community college. 

Claimant was re-evaluated by Dr. Chesser in December, 1986, 
and his condition was found unchanged. Dr. Chesser opined that 
claimant suffers from permanent impairment which he rates at 15 
percent caused by the November 3, 1985 injury. This opinion is 
uncontroverted in the record. Claimant testified that his low 
back, hip and leg pain continues especially with activity. This 
pain at times becomes severe when he ''over does it.'' Claimant 
states that his activities around the house are extremely 
limited. Claimant currently does assist his wife in helping out 
relatives operate a bar and claimant spends a few hours each day 
serving coffee and busing tables without compensation. 

Claimant is 42 years of age and possesses only a ninth grade 
formal education. Claimant joined the Navy during the tenth 
grade. In the Navy he was primarily a janitor but occasionally 
he did clerical work with some typing. Claimant testified that 
he has not performed typing since the Navy. Claimant was in the 
Navy for two years and has been a truck driver and after leaving 
the Navy he became a truck driver. Most of his truck driving 
has been as an over-the-road interstate trucker. Many of these 
truck driver jobs required that claimant load and unload trucks 
but a significant number only required that claimant drive the 
truck. 

Claimant has admitted to being an alcoholic but denies that 
he has consumed any alcoholic beverages since receiving treatment 
in a detoxification center in February, 1985. Claimant denied 
during the hearing that he was drinking at the time of the 
November, 1985, fall. 

' There was no evidence from either party as to the possible 
availability of part-time sedentary work to claimant in the area 
of his residence. 

' ' 
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Claimant's appearance and demeanor at the hearing indicated 
he was testifying truthfully. 

APPLICABLE LAW AND ANALYSIS 

.1ui.Z41 

I. The claimant has the burden of proving by a preponderance 
of the evidence that the work injury is a cause of the claimed 
disability. A disability . may be either temporary or permanent. 
In the case of a claim for temporary disability, the claimant 
must establish that the work injury was a cause of absence from 
work and lost earnings during a period of recovery from the 
injury. Generally, a claim of permanent disability invokes an 
initial determination of whether the work injury was a cause of 
permanent physical impairment or permanent limitation in work 
activity. However, in some instances, such as a job transfer 
caused by a work injury, permanent disability benefits can be 
awarded without a showing of a causal connection to a physical 
change of condition. Blacksmith v. All-American, Inc., 290 N.W.2d 
348, 354 (Iowa 1980); Mcspadden v. Big Ben Coal Co., 288 N.W.2d 
181 ( Iowa 1980). 

The question of causal connection is essentially within the 
domain of expert medical opinion. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). The opinion of 
experts need not be couched in definite, positive or unequivocal 
language and the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974). The weight to be given to such an 
opinion is for the finder of fact, and that may be affected by 
the completeness of the premise given the expert and other 
surrounding circumstances. Bodish v. Fischer, Inc., 257 Iowa 
516, 133 N.W.2d 867 (1965). 

Furthermore, if the available expert testimony is insufficient 
alone to support a finding of causal connection, such testimony 
may be coupled with nonexpert testimony to show causation and be 
sufficient to sustain an award. Giere v. Aase Haugen Homes, Inc., 
259 Iowa 1065, 146 N.W.2d 911, 915 (1966). Such evidence does 
not, however, compel an award as a matter of law. Anderson v. 
Oscar Mayer & Co., 217 N.W.2d 531, 536 (Iowa 1974). To establish 
compensability, the injury need only be a significant factor, 
not be the only factor causing the claimed disability. Blacksmith, 
290 N.W.2d 348, 354. In the case of a preexisting condition, an 
employee is not entitled to recover for the results of a preexisting 
injury or disease but can recover for an aggravation thereof 
which resulted in the disability found to exist. Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 

" In the case sub judice, given the uncontroverted views of Dr. 
Chesser, claimant has established that he has suffered permanent 
impairment as a result of the work injury on November 3, 1985. 
Claimant was credible in testifying that he had no prior or 
subsequent injuries involving his back or hip. 

• 
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II. Claimant must establish by a preponderance of the 
evidence the extent of weekly benefits for permanent disability 
to which claimant is entitled. As the claimant has shown that 
the work injury was a cause of a permanent physical impairment 
or limitation upon activity involving the body as a whole, the 
degree of permanent disability must be measured pursuant to Iowa 
Code section 85.34(2)(u). However, unlike scheduled member 
disabilities, the degree of disability under this provision is 
not measured solely by the extent of a functional impairment or 
loss of use of a body member. A disability to the body as a 
whole or an ''industrial disability'' is a loss of earning capacity 
resulting from the work injury. Diederich v. Tri-City Railway Co., 
219 Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment 
or restriction on work activity may or may not result in such a 
loss of earning capacity. The extent to which a work injury and 
a resulting medical condition has resulted in an industrial 
disability is determined from examination of several factors. 
These factors include the employee's medical condition prior to 
the injury, immediately after the injury and presently; the 
situs of the injury, its severity and the length of healing 
period; the work experience of the employee prior to the injury, 
after the injury and potential for rehabilitation; the employee's 
qualifications intellectually, emotionally and physically; 
earnings · prior and subsequent to the injury; age; education; 
motivation; functional impairment as a result of the injury; and 
inability because of the injury to engage in employment for 
which the employee is fitted. Loss of earnings caused by a job 
transfer for reasons related to the injury is also relevant. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963). See 
Peterson v. Truck Haven Cafe, Inc., (Appeal Decision, February 
28, 1985). 

In the case sub judice, claimant's medical condition before 
the work injury was excellent and he had no functional impairments 
or ascertainable difficulties. Claimant was able to fully 
perform his physical tasks which at times included heavy lifting, 
repetitive lifting, bending, twisting _and stooping and prolonged 
sitting and standing. As a result of the painful back injury, 
the function of his whole body has been affected. Claimant's 
injury took several months to heal and he has experienced almost 
continuous pain in varying degrees since the date of injury. 

Claimant's treating physician, Dr. Chesser, has given 
claimant a significant permanent impairment rating to the body 
as a whole and, more importantly, from an industrial disability 
standpoint, has impose~ very significant work restrictions. 
Claimant had no prior work restrictions or physical impairments. 
Claimant's medical condition now prevents him from returning to 
his work as a truck driver, the type of work to which he is best 
suited or to any other heavy manual labor position. Claimant 
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has very limited experience in any type of sedentary or clerical 
type of work. 

Apart from his lost earnings during his healing period, 
claimant has ·suffered a significant permanent loss in actual 
earnings because of his inability to return to work. 

Claimant is middle aged and should be in the most productive 
years of his life. Now his economic future is highly uncertain 
and depends largely upon his ability to rehabilitate himself 
vocationally. Defendants argue in their brief that any assessment 
of claimant's disability is premature because claimant is 
attempting vocational rehabilitation at the present time and 
this may effect his industrial disability. This agency has 
decided that any assessment of future success of retraining is 
improper in an industrial disability case. Such an assessment 
is too speculative. It is only claimant's present earning 
capacity which is relevant to the issue of permanent disability. 
Stewart v. Crouse Cartage Company, Appeal Decision filed February 
20, 1987. Certainly, if the rehabilitation efforts are successful, 
this agency is available to defendants to review the matter upon 
a petition by defendants for review-reopening. 

At the prehearing conference in this case, claimant indicated 
that he was not relying upon the so-called "odd-lot" doctrine 
under the holding in Guyton v. Irving Jensen Co., 373 N.W.2d 
101, 105 (Iowa 1985). According to this decision, the burden of 
proof shifts to defendants, in appropriate circumstances, on the 
issue of the availability of light duty work to an injured 
worker. It is the policy of this agency that such a theory of 
law cannot be invoked by claimant without prior notice to 
defendants at the prehearing conference. 

Looking then to the claimant's case, we find that claimant 
is able to perform part-time sedentary work according to his 
physicians and vocational assessments. Claimant is currently 
functioning in the capacity as a part-time bartender/waiter. 
One must conclude that he could 00 such work on an employed 
basis and claimant has not shown that such work is not available 
to him. 

However, moving from an over-the-road truck driver making 
$28,000 per year to a part-time bartender/waiter, clerk or other 
unskilled sedentary work is certainly a very severe loss of 
earning capacity which should be fully compensated. 

Therefore, after examination of all the factors of industrial 
disability, it is found as a matter of fact that claimant has 
suffered a 75 percent loss of earning capacity from his work 
injury. Based upon such a finding, claimant is entitled as a 
matter of law to 375 weeks of permanent partial disability 
benefits under Iowa Code section 85.34(2}(u) which is 75 percent 
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of 500 weeks, the maximum allowable number of weeks for an 
injury to the body as a whole in that subsection. 

As claimant has established entitlement to permanent partial 
disability benefits, claimant may be entitled to weekly benefits 
for healing period under Iowa Code section 85.34(1) from the 
date of injury until claimant returns to work; until claimant is 
medically capable of returning to substantially similar work to 
the work he was performing at the time of the injury; or, until 
it is indicated that significant improvement from the injury is 
not anticipated, whichever occurs first. Dr. Chesser indicates 
in this case that claimant reached maximum healing one year 
after the injury on November 3, 1986 and his opinions are 
uncontroverted. Therefore, claimant is entitled to healing 
period benefits from November 3, 1985 through November 3, 1986 
and permanent partial disability benefits shall be awarded from 
November 4, 1986. 

FINDINGS OF FACT 

1. Claimant was a credible witness. 

2. Claimant was in the employ of Kirby at all times material 
here in. 

3. On November 3, 1985, claimant suffered an injury to the 
low back and hip which arose out of and in the course of his 
employment with Kirby. This was a soft tissue injury causing a 
radiculopathy or pinched nerve at the S-1 level of claimant's 
lower spine. 

4. The work injury of November 3, 1985 was a cause of a . 
period of disability from work beginning on November 3, 1985 and 
ending on November 3, 1986, at which time claimant reached 
maximum healing. 

5, The work injury of November 3, 1985 was a cause of a 15 
percent permanent partial physical impairment to the body as a 
whole and of permanent restrictions upon claimant's physical 
activity consisting of no heavy lifting, pushing, pulling; no 
repetitive lifting, bending stooping or climbing; or, prolonged 
Sitting or standing. 

6, The work injury of Novemer 3, 1985 and the resulting 
permanent partial impairment then work restrictions is a cause 
of a 75 percent industrial disability. Claimant is 42 years of 
age with only a ninth grade formal education. Claimant is 
unable to return to truck driving, the employment to which he is 
best suited, Claimant's only work history has been as an 
employed truck driver. Claimant has only worked in a sedentary 
clerical job briefly when he was 18 years old while in the Navy. 
Claimant has earned his GED and plans on taking further schooling 
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to achieve vocational rehabilitation. The probable success of 
claimant's plans to retrain himself is unknown. - Claimant is 
currently unemployed and only helps out as a part-time bartender/ 
waiter in a bar owned by relatives for which he receives no 
compensation. Claimant is able to perform part-time sedentary 
work as a low grade clerical person; restaurant or bar worker; 
or, some type of light bench work. 

CONCLUSIONS OF LAW 

Claimant has established by a preponderance of the evidence 
entitlement to the permanent partial disability benefits and 
healing period benefits as ordered below. 

ORDER 

1. Defendants shall pay to claimant three hundred seventy-five 
(375) weeks of permanent partial disability benefits at the rate 
of two hundred seventy-eight and 37/100 dollars ($278.37) per 
week from November 4, 1986. 

2. Defendants shall pay to claimant healing period benefits 
from November 3, 1985 through November 3, 1986 at the rate of 
two hundred seventy-eight and 37/100 dollars ($278.37) per week. 

3. Defendants shall pay accrued weekly benefits in a lump 
sum and shall receive credit against this award for all benefits 
previously paid. 

4. Defendants shall pay interest on benefits awarded herein 
as set forth in Iowa Code section 85.30. 

5. Defendants shall pay the costs of this action pursuant 
to Division of Industrial Services Rule 343-4.33. 

6. Defendants shall file activity reports on the payment of 
this award as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3 •

1 
• 
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Signed and filed this day of February, 1988. 

LARRY P. WALSHIRE 
DEPUTY INDUSTRIAL COMMISSIONER 
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Copies To: 

Mr. William J. Bribriesco 
Attorney at Law 
2407 18th Street-Suite 202 
Bettendorf, Iowa 52722 

Mr. Richard G. Book 
Attorney at Law 
1000 Des Moines Bldg. 
Des Moines, Iowa 50309-2462 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BRUNO MEISTERBURG, • • 
• • 

Claimant, • File No. 676911 • 
• • 

vs. • • 
• A p p E A L • 

GENERAL GROWTH PROPERTIES, • • 
• D E C I s I 0 N • 

Employer, • • 
• Fl LED • 

and • • 
• • 

THE HARTFORD, • JAN 2 0 1988 • 
• • 

Insurance Carrier, • IOWA INDUSTRIAL COMMISSIONER • 

Defendants. • • 

STATEMENT OF THE CASE 

Claimant appeals from a review-reopening decision denying 
further compensation because he failed to establish a causal 
connection between his work injury and his disability. 

The record on appeal consists of the 
hearing and joint exhibits 1 through 13. 
briefs on appeal. 

ISSUE 

transcript of the 
Both parties filed 

Whether claimant has met his burden in proving that the 
disability on which he is basi-ng his claim was causally connected 
to the injury he received while working for defendant employer 
on July 24, 1981. 

REVIEW OF THE EVIDENCE 

The review-reopening decision adequately and accurately 
reflects the pertinent evidence and it will not be totally 
reiterated herein. 

Claimant testified that in July 1980 he was injured in a 
nonwork-related car accident in which he sustaine d a concussion, 
a bruised elbow and a torn cartilage in the left knee. Claimant 
admitted that following the car accident he had problemp with 
headaches and with his left knee and left arm. 

Claimant's primary treating physicians for his left knee 
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problems were Sinesio Misol, M.D., and Sidney Robinow, M.D., now 
deceased. Dr. Misol testified by deposition that Dr. Robinow 
performed an arthroscopic examination of the knee and found "a 
little damage of the joint surfaces." (Misol Deposition, page 
8) Dr. Misol stated that because claimant continued to experience 
pain and a clicking sensation, he performed an arthroscopy on 
October 30, 1980 which he stated revealed "a roughness of the 
undersurface of the patella, or the kneecap.'' (Misol Dep., p. 9) 
Dr. Misol stated that subsequently on December 5, 1980 he 
removed the inside cartilage of the knee joint. Dr. Misol 
continued to see claimant after December 5, 1980 and he opined 
the reason for those visits: 

Q. You mentioned seeing Mr. Meisterburg subsequent 
to December 5th, 1980. Could you briefly describe 
the reason for those visits. 

A. Yes. So what has happened to him is that the 
undersurface of the kneecap, that is not normal, 
and nothing was done or could be done to change 
that in any significant way, has continued to 
bother him some in that if he does squat down or go 
up and down ladders or steps, apparently there is 
still a little grinding and some discomfort. And 
the main thing, I believe, it is the lack of one of 
the cartilages in the knee, the inside cartilage, 
also known as medial meniscus, that has led to a 
little extra wear and tear in that part of the 
knee, because, after all, that structure is a shock 
absorber that cushions the weight-bearing transmitted 
from the thigh bone to the leg bone. Because of 
that, he has pain over the inner part of the left 
knee, and--

(Misol Dep., pp. 9-10, lines 21-25~ 1-13) 

Dr. Misol opines that claimant suffers a 20 percent permanent 
partial impairment of his left lower extremity as a result of 
the July 1980 car accident and subsequent surgeries. 

Claimant stated that he only received immediate care for his 
• concussion. 

Claimant testified that in July 1981 while painting an 
apartment for defendant, he slipped and fell down a flight of 
stairs and landed on his left shoulder, left knee and head. 
Claimant stated that he went back to Dr. Misol for his knee 
p~oblems. Dr. Misol opined concerning the effect of the July 
19 81 in j u r y on c 1 a i m-a n t ' s pr e ex i st in g knee co nd i ti on : . 

Q. And do you have an opinion as to what effect, 
if any, that injury of July 24th, 1981, had on the 
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preexisting condition? 

A. I have an opinion. 

Q. What is that opinion? 

A. That it probably did nothing but strain the 
joint a little bit, so no permanent damage added to 
the previous situation. 

(Misol Dep., p. 11, lines 16-23) 

Claimant has also seen Hugh W. Ratliff, M.D., Robert L. Allred, 
M.D., P.A., and R.R. Groff, D.C., since the work injury for 
examination and treatment of his left knee. Dr. Ratliff opines: 

IMPRESSION: POSSIBLE INTERNAL DERANGEMENT OF THE 
LEFT KNEE, .MOST LIKELY CHONDROMALACIA OF THE 
PATELLA. POSSIBLE MEDIAL PLICA CAUSING POPPING 
ACROSS THE MEDIAL CONDYLE. 

DISPOSITION: I certainly see no reason for this 
patient to be wearing a brace since he is running a 
jackhammer and driving a truck, but I will start 
him on Nalfon 600 mg. t.i.d. for 2 weeks. See him 
back at that time and then if there is no improve
ment I will recommend arthroscopy of the knee 
primarily for diagnostic reasons, possibly for 
therapeutic reasons of an obvious cause for the 
popping and pain. Examination of the thigh reveals 
exactly 5 inches above the medial joint line with 
both knees at full extension. the patient has 
14-3/4'' circumference of the left thigh and 15-3/4'' 
on the right thigh. 

(Jt. Ex. 11, p. 1) 

Dr. Allred performed Cybex tests which he opines reveal 
''substantial weakness inthe [sic] hamstring muscle group and 
some weakness in the guards group. The comparison of the two 
sides indicates that he might have an anterior cruciate deficient 
knee although that should be attainable information from his 
previous arthrosocopic [sic] examinations and / or from his 
previous surgery." (Jt. Ex. 13, p. 2) 

Dr. Groff opines: 

He has been working full time performing manual 
labor. There is still some degree of weakness and -. 
discomfort in the leg during strenuous physical 
activity. I would rate his disability at 5% of the 
whole man. 
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Since Mr. Meisterburg was not seen in this 
office for a year after the accident, it is ex
tremely difficult for me to determine if the 
accident was the cause of his problem. We con
tacted Dr. Misol in Des Moines, but he could be 
little help to us. 

(Jt. Ex. 12, p. 4) 

of 

Claimant stated that he went to Robert Jones, M.D., for his 
arm condition and that Dr. Jones referred him to Albert L. 
Clemens, M.D. Dr. Clemens reports the treatment and diagnosis 
of claimant's left arm condition in a December 21, 1981 letter: 

Mr. Meisterburg does have a diagnosis of a 
thoracic outlet syndrome, left, and it has been 
correlated with the injury for which you have 
inquired. 

The patient's original exam and diagnosis was 
made by Dr. Robert Jones, neurosurgeon of this 
city, as you have already noted. He underwent a 
left transaxillary resection of the 1st rib on 
9-25-81, and is showing gradual improvement. He 
still has a markedly decreased grip in his left arm 
and hand. I last saw him on December 17, 1981. He 
definitely has less pain, better range of motion 
and I requested to see him in six weeks. 

(Jt. Ex. 9, p. 1) 

Dr. Clemens opines concerning the cause of claimant's 
thoracic outlet syndrome: 

In answer to your question , in relationship to a 
fall which I believe was his second of two accidents, 
the only thing I can say would be that the patient 
correlates aggravation continuation of his symptoms. 
At least by history there is no anatomical way that 
I can be more specific. History, I am sure has 
also been obtained from Dr. Robert Jones, who is 
his original treating physician. 

(Jt. Ex. 9, p. 2) 

Dr. Clemens opines that claimant suffers from a 20 percent 
permanent partial impairment to the left upper extremity. See 
joint exhibit 9, page 3. Dr. Clemens reports that claimant is 
left-handed. ., - . 

Claimant indicated that the surgery to remove his first rib 
reduced the numbness and tingling in his arm but that he still 
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experiences numbness and tingling in his fingers. 

Claimant continues to complain of headaches since the July 
1981 work injury. Claimant opined that these headaches are 
untreatable except for aspirin and seclusion. On cross-exam
ination, claimant denied that his headaches persisted from the 
July 1980 car accident through the July 1981 work injury. 
Claimant admitted that he had some numbness and atrophy in his 
left arm after the July 1980 car accident. Claimant also 
complains of back problems which he opines are due to his 
unusual gait to compensate for his knee problems. 

After the work injury, claimant stated that he moved to 
McKinney, Texas to work in the city maintenance department. 
Claimant indicated that he worked for McKinney for two years 
doing physical labor including loading and unloading an asphalt 
truck and running a · jackhammer. After leaving McKinney, claimant 
stated that he worked for two years as a painter for Fox and 
Jacobs Company doing interior and exterior painting. After 
leaving Fox and Jacobs, claimant stated that he worked on his 
own as a painting subcontractor for two and one-half years. At 
the time of the hearing, claimant reported that he was working 
for Summit Paving in Golden, Colorado as a laborer and light 
equipment operator. 

Claimant also testified concerning prework-injury education 
and work history. Briefly stated, claimant has a high school 
diploma from Des Moines Technical High School, one and one-half 
years of college at Grand View College in Des Moines, and 
training in a position of various light equipment. Claimant has 
worked as a paint mixer for a body shop, an orderly, a batch 
maker for a feed mill, an EKG technician and a painter. 

APPLICABLE LAW 
, 

The citations of law in the review-reopening decision are 
appropriate to the issues evidence. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of July 24, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 ( 1960). - • 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
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couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956) ·. If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812,815 (1962). 

ANALYSIS 

Claimant argues on appeal that the work injury aggravated a 
preexisting condition resulting in permanent disability. The 
deputy considered the question of whether claimant's disability 
is causally connected to the work injury: 

However, due to the existence of a prior injury 
involving similar symptoms and a lack of helpful 
medical testimony, claimant was unable to establish 
by a preponderance of the evidence that the work 
injury was a significant cause or contributing 
factor of his current physical problems. Approx
imately a year before the work injury in this case, 
claimant was involved in an automobile accident 

' which severely injured his left knee, left arm, and 
head. Claimant admitted at the hearing and in 
previous testimony that he had significant dif
ficulties with his left knee and arm as a result of 
this accident including headaches. 

Before the work injury, claimant underwent three 
surgical procedures on his knee by Dr. Misol and 
his former associate, Sidney Robinow, M.D. According 
to the records of these physicians, claimant 
complained of catching and of his knee "going out" 
before the work injury. In his deposition, Dr. Misol 
opines that claimant only suffered a mild strain of 
his knee in the July 1981 fall at work and that he . 
suffered no change of condition resulting in 
additional permanent partial impairment. It was 
the further opinion of Dr. Misol that claimant's 
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current continuing difficulties are an expected 
consequence of the injuries claimant sustained in 
the July 1980 auto accident. Again, Dr. Misol's 
opinions are uncontroverted in the record. Dr. Allred 
gave no opinions as to the cause of claimant's 
current leg weakness except for a lack of sufficient 
vigorous physical therapy. 

Claimant admitted in his deposition that he had 
atrophy and weakness of his arm including tingling 
and numbness in his arm and fingers as a result of 
the car accident before the work injury. His 
complaints today are similar except that the 
tingling and numbness is now limited to his fingers 
subsequent to the surgery Dr. Clemens performed. 
In his deposition in December 1984, claimant stated 
that his primary difficulties at that time were his 
back and knee, not his hand. Although he may now 
have a recurrence of arm and hand problems, there 
does not appear to be a continuous causal link 
between claimant's arm complaints and the July 1981 
work injury. More importantly, claimant's treating 
physician for the thoracic outlet syndrome con
dition which is considered to be the cause of 
claimant's current arm weakness and loss of feeling 
in his fingers could not clearly causally connect 
the thoracic outlet syndrome to the July 1981 work 
injury. In his report of April 6, 1982, exhibit 9, 
Dr. Clemens states as follows: 

In answer to your question in relationship to a 
fall which I believe was his second of two 
accidents, the only thing I can say would be 
that the patient correlates aggravation con
tinuation of his symptoms • . At least by history 
there is no anatomical way that I can be more 
specific. 

There is no explanation in the record as to what 
the doctor meant by "patient correlates aggravation 
continuation of his symptoms." As no other medical 
opinions regarding the thoracic outlet syndrome 
were offered into the evidence, no finding of fact 
causally connecting the injury to permanency either 
to the hand or to the body as a whole could be made 
based upon this language. Dr. Clemens could be 
referring only to a temporary aggravation of 
symptoms or he may be only parroting the patient's 
view as to causal connection. 

With reference to claimant's back difficulties, 
Dr. Groff rendered no opinions as to the cause of 

• 
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such problems. Claimant had no back complaints at 
the time of the work injury. In his deposition of 
December 1984 claimant stated that his back began 
to hurt ''just lately.'' Although claimant theorizes 
that his back problems are due to his gait which 
was precipitated by the knee injury, no physician 
has been shown to support claimant's theories in 
this matter. 

Given the absence of clear medical opinions, we 
are left only with claimant's belief that the work 
injury is a cause of his difficulties. Claimant 
testified at the hearing that although he had 
difficulties before the work injury, he was able to 
work. However, the evidence rather clearly demon
strates that claimant has worked steadily in heavy 
manual labor since leaving the employment of 
General Growth. Furthermore, his complaints before 
and after the injury are not significantly different. 
Although it is possible to make a finding of causal 
connection without clear support of medical authority 
such as when a connection is only a "medical 
possibility,'' this agency can do only when the lay 
testimony clearly establishes an absence of symptoms 
before the injury and the presence of symptoms 
immediately afterwards. Such a showing has not 
been made in this case. 

(Review-Reopening Dec., pp. 3-5) 

The greater weight of evidence supports the deputy's finding 
that claimant's present disability is not causally connected to 
the July 1981 work injury. 

FINDINGS OF FACT , 

1. On July 24, 1981, claimant sustained injuries to his 
left knee, left shoulder and head wh e n he fell down a flight of 
stairs while painting an apartment for defendant employer. 

2. The July 24, 1981 work injury to claimant's left knee, 
left shoulder and head resulted in no permanent impairment. 

CONCLUSION OF LAW 

Claimant has not established a causal connection between his 
July 24, 1981 work injury and any permanent disability. 

WHEREFORE, the decision of the deputy is affirmed._. 
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ORDER 

THEREFORE, it is ordered: 

That claimant take nothing further from these proceedings. 

That claimant pay the costs of this appeal including the 
transcript of the hearing proceeding and defendants pay the 
costs of the review-reopening proceeding. 

-#:::. 
Signed and filed this 2. 0 day of January, 1988. 

Copies To: 

Mr. David D. Drake 
Attorney at Law 
P.O. Box 65355 
1200 35th Street, Suite 500 
Des Moines, Iowa 50265 

Mr. Marvin E. Duckworth 
Attorney at Law 
Terrace Center, Suite 111 
2700 Grand Avenue 
Des Moines, Iowa 50312 

• 

DAVI . NQUIST 
INDUSTRIAL COMMISSIONER 

• 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICKY L. MERCHANT, 

Claimant, 

vs. 

• • 
• • 
• • 
• • 
• • 
• • 

File No. 798237 

HART BEVERAGE COMPANY, A P P E A L 

DECISION Employer, 

ano 
MAY } 11988 

• 

ROYAL INSURANCE co MP ANY \0'{4A \KUUS I ~i\L COMM\SSIOHE\\ 

Insurance Carrier, 
Defendants. 

• 
• • 
• • 

STATEMENT OF THE CASE 

Claimant appeals from an arbitration decision awarding 
terriporary total disability benefits. 

The record on appeal consists of the transcript of the 
arbitration proceeding; Joint exhibits l through 15; ana claimant's 
exhibits 2 and 3. Both parties filed briefs on appeal. 

ISSUES 

Claimant states the following issues on appeal: 

1. whether claimant's permanent disability was causally 
related to his employment. 

2. Whether the deputy properly tound that claimant lacked 
motivation and was not discharged because of his injuries. 

3. Whether claimant is entitled to an award of industrial 

aisability. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accu r ately reflects 
the pertinent ev1aence and it will not be set forth herein. 

• 
' • 
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APPLICABLE LAW 

The citations of law in the arbitration decision are ap
propriate to the issues and the evidence. 

ANALYSIS 

The analysis of the evidence in conjunction with the law is 
aaoptea. The medical evidence in the record shows that claimant 
has not suffered permanent disability as a result of his injury 
of March 3, 1985. Claimant was discharged for poor work per
formance and absenteeism. Only a portion of claimant's ab
senteeism was caused by his work injury. Claimant has suffered 
temporary total disability as a result of his injury of March 3, 
1985. 

FINDINGS OF FACT 

l. On March 3, 1985, ·claimant materially aggravated his 
preexisting low back condition while lifting at work. 

2. As a result of the aggravation, claimant was temporarily 
totally disabled March 5 and 6, 1985 and from Match 12 to March 
21, 1985. 

3. The treatment claimant received from March 5, 1985 to 
April 8, 1985 from Dr. Bronson was reasonable and necessary for 
tne treatment of his injury. 

4. Claimant did not suffer permanent disability as a result 
ot his injury. 

5. Claimant was discharged from his employment in June 1985 
for poor job performance unrelated to his injury. 

6. Claimant's rate of compensation is $257.02. 

7. Claimant has been previously paid three weeks ano five 
aays of compensation under the Nebraska statute at a rate of 
$220.22. 

CONCLUSIONS OF LAW 

Claimant has proven by a preponderance of the evidence that 
he received an injury arising out of and in the course of his 
employment on March 3, 1985. 

Claimant has proven by a preponderance of the evidence that 
there is a causal relationship between his injury and his 
temporary total disability and the chiropractic treatment 
renaerect by Dr. Bonson. · 

Claimant has not suffered any permanent disability as a 
result of his injury of March 3, 1985. 
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WHEREFORE, the decision of the deputy is affirmed and 
modified. 

ORDER 

THEREFORE, it is ordered: 

That defendants shall pay claimant temporary total disability 
benefits for two point two eight six (2.286) weeks at a rate of 
two hundred fifty-seven and 02/100 dollars ($257.02) per week. 

That defendants are entitled to credit for benefits previously 
paid. 

That defendants pay for the chiropractic treatment of Dr. Bronson. 

That costs are taxed to . claimant except for the attendance 
of the court reporter at hearing which is taxed to defendants. 
Costs of the appeal are taxed to claimant. 

Signed and filed this 't,/~day of May, 1988. 

Copies To: 

Mr. Harry H. Smith 
Attorney at Law 
632 Badgerow Building 
Sioux City, Iowa 51101 

• 

Mr. Alan D. Hallock 
Mr. William Kevin Stoos 
Attorneys at Law 
Jackson Plaza, Suite 300 
Sioux City, Iowa 51101 

DAVIDE UIST 
INDUSTRIAL CO ISSIONER 

, 



BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LEWIS A. MERRITT, • • 

Claimant, 

vs 

• • 
• • 
• • 
• • 
• • 

File No. 705825 

REVIEW-

QUAKER OATS, 

Employer, 

and 

• • 
• • 
• • 
• • 
• • 

R E O P E N I N G 

D E C I S I O N 

IDEAL MUTUAL INSURANCE, 

Insurance Carrier, 
Defendants. 

• 

• • 
• • 
• • 
• • 
• • 

FILED 
MARO 7 1988 

IOWA INDUSTRIAL COMMISSIONER 

This is a proceeding in review-reopening from a memorandum 
of agreement. This action was filed by Lewis A. Merritt, 
claimant, against Quaker Oats, employer and Ideal Mutual Insurance 
Company, insurance carrier, defendants, for benefits as a result 
of an injury which occurred on June 18, 1982. The memorandum of 
agreement was filed on November 16, 1982 and pursuant to it 
claimant has been paid $5,098.33 in medical benefits, $8,275.92 

INTRODUCTION 

in healing period benefits and $14,629.00 in permanent partial 
disability benefits on the basis of a 20 percent disability of 
the left arm which amounted to 50 weeks of permanenc partial 
disability benefits. A hearing was held in Cedar Rapids, Iowa 
on June 23, 1987 and the case was fully submitted at the close 
of the hearing. The record consists of joint exhibits A, B, C 
and 1 through 6; claimant's exhibit D; defendants' exhibits 7 
and 8; the testimony of Lewis A. Merritt (claimant), Philip J. 
Stoos (claimant's co-worker), Dewey L. Jacobson (claimant's 
co-worker), Betty Merritt (claimant's wife) and Gayne A. Darrow 
(claimant's supervisor). Both parties submitted excellent 

briefs. 

STIPULATIONS 

The parties stipulated to the following matters. 

That an employer-employee relationship existed between 
claimant and employsr at the time of the injury. 

That the claimant sustained an injury on June 18, 1982 which 
arose out of and in the course of employment with employer. 

• 
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That the injury was the cause of temporary disability; that 
claimant is entitled to temporary disabilty benefits from June 
19, 1982 through January 2, 1983; that these benefits have been 
paid; and that temporary disability for that period is no longer 
an issue in dispute in this case. 

That claimant's entitlement to additional temporary disability 
benefits is disputed but the time off work for which claimant 
now seeks additional temporary disability benefits is stipulated 
to be from December 26, 1983 through October 12, 1984. 

That the weekly rate of compensation, in the event of an 
award, is $292.58 per week. 

That claimant's entitlement to medical benefits under Iowa 
Code section 85.27 and 85.39 is no longer in dispute. 

That defendants are entitled to a credit for 50 weeks of 
permanent partial disability benefits paid prior to hearing at 
the rate of $292.58 per week in the total amount of $14,629.00. 

ISSUES 

The parties submitted the following issues for determination 
at the time of the hearing. 

Whether claimant is entitled to temporary disabilty benefits 
for the period from December 26, 1983 through October 12, 1984. 

Whether the injury was the cause of any permanent disabilty. 

Whether claimant is entitled to permanent disa~~lity benefits, 
and if so, whether claimant is entitled to scheduled member or 
industrial disability benefits. 

Whether defendants are entitled to a credit under Iowa Code 
section 85.38(2) for $12,446.75 of income disability benefits 
paid under an employee nonoccupational group health plan prior 
to hearing for the period from December 26, 1983 through October 

12, 1984. 

Whether claimant is entitled to certain costs set out in 
claimant's exhibit D. 

SUMMARY OF THE EVIDENCE 

There were numerous duplications in the exhibits introduced 
into evidence beca~se both parties introduced many of the same 
documents. Apparently, the parties made no attempt to comply 
with paragraph 10(2) of the hearing assignment order to eliminate 
this unnecessary duplication of exhibits. Nevertheless, all of 
the evidence was examined and considered. The following is a 
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summary of the pertinent evidence. 

Claimant was 55 years old at the time of his injury and 58 
years old at the time of the hearing. He grew up on a farm and 
went to the tenth grade in high school. He was in the Navy for 
two years. At sea, he ran the boiler. On land, he repaired 
small engines. Past employments include machine shop work, 
running a lathe and a drill press in the winter and working on 
construction in the summer. He drove a truck over the road for 
three years. He was a plumber for five years and then operated 
his own plumbing shop for ten years. He started to work for 
employer in 1970 as a pipefitter and continues to be employed 
there as a pipefitter today. He passed a preemployment physical 
examination and testified that he had no shoulder problems when 
he started to work for employer. 

Claimant stated that his job as a pipefitter requires a lot 
of overhead work. There are miles and miles of overhead pipe 
and some 10,000 sprinklers. His job is to keep this pipe system 
functioning. At the time of the injury he was installing a new 
steam line in a tunnel. He dislocated his left shoulder on June 
18, 1982. Claimant had dislocated this same shoulder four times 
prior to this injury and twice after this injury. 

Claimant testified that his first shoulder dislocation 
occurred at work in 1976. He was working in the humidity room 
standing on some sacks. As he stepped off the sack a friend 
called to him. This distracted him, he missed his footing, fell 
against the ladder, hit his shoulder and drove it out of its 
socket. 

The medical report of John R. Walker, M.D., also records 
that claimant injured his shoulder again on December-8, 1976 
when he was standing on a ladder loosening a pipe with a pipe 
wrench. He lost his balance and fell from the ladder approximately 
15 feet, landing on his heels and then falling to his left side, 
striking his left shoulder (Exhibit A, Dr. Walker, page 1). 

Claimant further testifed that in approximately January of 
1981, while working at home, he reached down to pick up some 
sheetrock and his shoulder dislocated again. While his wife was 
driving him to the hospital for emergency care they crossed some 
railroad tracks. Claimant was crunched down in the seat due to 
pain and when the car struck the railroad tracks it popped his 
left shoulder back into the socket and the pain quit. 

Claimant testified that in approximately April of 1982 he 
was putting some plywood on a roof at home when he dislocated 
his left shoulder again. He was standing on the ground, his 
foot slipped, and he fell against the house hitting his shoulder. 

Then on June 18, 1982 claimant was working on a ladder in a 
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tunnel on a steam line putting hangers on the ceiling to hold an 
eight inch pipe. He reached through the pipes with his left 
arm, his -dominant arm, and put his wrench on a bolt. As he 
began to tighten the bolt, his left shoulder popped out again. 
Dewey Jacobson, a welder, and Philip Stoos, another pipefitter, 
were working with him at this time. He simply felt a sudden 
pain as he reached through the pipes and began to tighten the 
bolt with his wrench. Jacobson and Stoos had to help him get 
down from the ladder. He saw the nurse who sent him to the 
emergency room at St. Luke's Hospital where he was examined and 
treated. Claimant testified that they popped his arm back into 
the socket; however, the records of Dr. Walker indicate as 
claimant was being tranferred on a cart the shoulder dislocation 
reduced itself (Ex. A, Dr. Walker, p. 2). 

Claimant then testified that his arm had popped out of the 
socket so many times that the employer's physician W.R. Basler, M.D., 
gave him a list of three specialists and claimant chose to go 
see Albert R. Coates, M.D., an orthopedic surgeon, in Cedar 
Rapids. Claimant related that Dr. Coates performed surgery in 
the summer of 1982 to staple and tighten the muscles in his left 
shoulder. Claimant added that after this surgery the little 
finger and ring finger on his left hand went numb. Then Dr. 
Coates performed a second surgery to relieve this finger numbness. 

Claimant testified that he returned to work on January 2, 
1983. He performed his job but his shoulder was still sore. He 
felt like it was not completely healed. He had trouble when 
working overhead. He stated that he did his job to the best of 
his ability but he had trouble doing it. Therefore, later in 
1983 claimant related that he bid and received a job as a 
pipefitter in the ready-to-eat department because there was less 
overhead work there than in the pump department wheJe he had 
been working. Claimant explained that seventy percent of the 
pump room work was overhead whereas only fifty percent of the 
ready-to-eat department work was overhead . 

Claimant further related that on December 25, 1983 (Christmas 
Day) he injured his shoulder again at home. He climbed down a 
ladder into a well to let air out of the pump to make it stop 
short cycling. As he climbed out of the well there was ice on 
the step, his foot slipped, he fell and hit his arm and dislocated 
it again. He said that he was off work until February of 1984 
following that incident. Dr. Coates released claimant to return 
to work on February 24, 1984 but Dr. Coates said that claimant 
was restricted from doing overhead work. Employer had no work 
for a pipefitter who could not do overhead work since most of a 
pipefitter's work is overhead. Claimant said employer told him 
that he would have , to do the full job as a pipefitter or else 
they did not have any work for him at all. Claimant testified 
that this caused a severe financial crisis for him. He said 
that he worked at home to try to build up his ability to work 
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while he continued to treat with Dr. Coates. Dr. Coates then 
tested claimant's strength on a machine and allowed him to 
return to work without restrictions on October 12, 1984. Since 
returning to work he has had to be cautious about how he does 
things and to be very careful as to how he works in order to do 
his job. He said that he had worked solidly from October 12, 
1984 doing his old job as a pipefitter without any restrictions 
from the doctor. He has not missed any work since October 12, 
1984 until he dislocated his left shoulder again at home on May 
27, 1987 while putting siding on a shed at home. At that time, 
he was lifting a piece of siding, the wind caught it and jerked 
his shoulder out of the socket again. Claimant admitted that he 
used a hammer to put this siding on and was able to pound while 
standing on a ladder at face level. 

Claimant disclosed that his fingers are still a little bit 
numb. He said he lacks the ~trength it usually takes to use 
pipe wrenches. He uses "cheater bars" on the wrenches. It is 
difficult to work overhead but he does the best he can. He 
indicated that he thought his left arm was atrophied and that he 
believed he was limited to lifting only 20 pounds as a self 
determined weight restriction. Claimant complained that his 
left arm hurts all of the time if he does not take pain pills. 
He said his pain pills are Bayer aspirin and Tylenol. He takes 
four to six of them per day. They do provide relief. This is 
what the doctor prescribed for him to take for pain. He has 
been taking them ever since his injury on June 18, 1982. He can 
no longer throw 60 pound bales of hay at home. He cannot mow 
the yard because the vibration of the mower hurts his left arm. 

Claimant testified that he was earning $10.75 per hour on 
June 18, 1982. He also revealed that he was earning $14.10 per 
hour at the time of the hearing. He added that he wurks overtime 
practically every time the opportunity arises, which is approximately 
once a month, because he needs the money. 

Philip J. Stoos testified that he is a 19 year employee of 
Quaker Oats. He is a pipefitter and was working with claimant 
at the time of his injury on June 18, 1982. Claimant was 
tightening a bolt while installing a hanger for an eight inch 
pipe when claimant slumped over on his ladder. He was ten or 
fifteen feet away when it occurred. Claimant was taken to a 
nurse and then to the hospital. 

Dewey L. Jacobson testified that he is a 20 year employee of 
employer. He is a welder and was working with claimant on June 
18, 1982. He was standing on the ladder behind claimant about 
half way up stabalizing the ladder. All of a sudden, claimant 
was laying over the ladder. He stated claimant does some things 
with his right hand now. It was Jacobson's opinion that claimant 
did not have as much power with his left hand and that he could 
not work like he used to do. 
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Betty Merritt, claimant's wife, testified that after June 
18, 1982 claimant could not put bales up in the barn at home and 
that if he hammered a lot it hurt his arm. She said claimant 
can no longer mow the yard because it jolts his shoulder. He 
cannot paint because it hurts his shoulder. They live on an 
acreage of eight acres. Claimant built a garage and a shed from 
scratch but since his injuries he is limited to what he can do. 

Gayne A. Darrow testified that he is a 16 year employee of 
employer. He has been maintenance supervisor since 1981. He 
supervises all craft employees, including pipefitters. He has 
been claimant's supervisor since May 2, 1983. Claimant was 
earning $10.75 per hour on May 2, 1983. He now earns $14.10 per 
hour. Darrow stated that claimant was a very good worker. He 
n~ver complains. He has never failed to perform his job. His 
work is not inferior to other pipefitters. Claimant is a very 
good pipefitter. He has never refused to work overtime when 
asked to do so. Claimant has never voiced any physical complaints 
or ·said that he had any difficulty doing his job. Claimant's 
attendance record is good. Claimant has not lost any work due • 
to his shoulder. Claimant does not have any medical restrictions. 

Darrow photographed a brief video of three jobs that a 
pipefitter does which was shown at the hearing. The video 
demonstrated a pipefitter (1) taking off a coupling (2) breaking 
a joint and (3) working on overhead pipes. Claimant said that 
these three jobs did not represent all of the jobs that a 
pipefitter does. Claimant also pointed out that the man in the 
video is six foot tall, whereas he is only five foot five inches 
tall and he finds many things over his head. 

Darrow said he has never seen any medical reports on claimant. 
He has never thought of claimant as having a bad sho.ulder or 
having any impairment. He is a good worker who has always done 
his entire job without any complaints and has done it well. 

Dr. Coates, the primary and only treating physician, first 
saw claimant on June 22, 1982 for what he described as recurrent 
dislocations of the left shoulder. Claimant did not have a 
dislocation at that time, but because of his chronic dislocation 
problem, claimant did not trust his shoulder and wanted to have 
j_t repaired. Dr. Coates described that claimant had torn the 
soft tissues on both sides of his shoulder joint which allowed 
his shoulder to dislocate repeatedly (Ex. C, pp. 4 & 5). 

Dr. Coates speculated that claimant did not have a significant 
tear after the initial 1976 injury at work because the second 
dislocation did not happen until five years later. Apparently 
Dr. Coates was not aware of the second dislocation that occurred 
in December of 1976 'that Dr. Walker described. Dr. Coates felt 
that the subsequent dislocations in January of 1981 and April of 
1982 worsened claimant's condition to the point that the tear 
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had become complete enough that it simply would not hold the 
shoulder in the joint anymore. Furthermore, the fact that the 
dislocations would reduce themselves spontaneously demonstrated 
that the shoulder was so unstable that it could slip in and out 
at will. When claimant's shoulder dislocated at work on June 
18, 1982, it was not a normal shoulder (Ex. C, pp. 6-9). 

Dr. Coates performed surgery on the left shoulder on June 
30, 1982. At that time he confirmed that the joint capsule, 
which is the tissue attached to both sides of the shoulder 
joint, had been torn loose completely from the glenoid which is 
the cup part of the bone of the shoulder blade (scapula). Dr. 
Coates said there was nothing to hold the arm bone in that 
socket. The history of this injury was nontraumatic. Claimant 
was simply reaching up tightening a screw with a wrench when the 
shoulder slipped out of the . joint. This would not cause extensive 
injury in a normal shoulder. ·The doctor testified that the . ' surgery, which was called a tight capsule procedure, stapled the 
torn tissues next to the bone long enough for them to heal back 
in that position (Ex. C, pp. 9-11). 

Dr. Coates said that claimant did not have any specific long 
standing injury as a result of the dislocation that occurred on 
June 18, 1982. The only reason for the surgery then was to 
repair it so that it would not continue to dislocate again and 
again. It's difficult to go through life with your shoulder 
popping out (Ex. c, pp. 12 & 13). The doctor said that claimant 
had a full range of motion without resistance. With resistance 
claimant had some limited range of motion and loss of strength. 
Nevertheless, the doctor testified that claimant was released to 
return to work at his old job without restriction and claimant 
did in fact return to work in January of 1983. The physician 
pointed out that the shoulder actually was more stable after the 
surgery than before the surgery. Claimant returned to work 
without restrictions to see if he could do the job by agreement 
between claimant, employer, insurance carrier and the doctor. 
Claimant continued to work until he injured his shoulder at home 
on December 25, 1983. Dr. Coates believed that claimant chipped 
his glenoid, the cup part of the shoulder blade, at that time 
(Ex. C, pp. 13-19). Dr. Coates determined that claimant sustained 
a permanent functional impairment after the June 18, 1982 injury 
and before the December 25, 1983 injury, but that he was unable 
to mathematically allocate or apportion how much impairment was 
due to prior dislocations previous to June 18, 1982 or the 
December 25, 1983 dislocation. Dr. Coates clearly stated that 
part of the permanent impairment was due to the prior dislocations 
but he could not say how much (Ex. C, pp. 19-22). 

After the tight capsule surgical procedure on June 30, 1982 
claimant developed ulnar dysfunction of the left arm that was 
caused by the surgery. Claimant began to have paresthesia in 
the ring and little finger of the left hand and hypersensitivity 
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distal to the left elbow. Dr _. Coates explained that this was 
because when he tightened up the tissues to attach them to the 
bone it pulled on the ulnar nerve which runs from the neck to 
the elbow at the point of the armpit causing these symptoms (Ex. C, 
pp. 24-25). Therefore, Dr. Coates then performed an ulnar nerve 
transplant and decompression on September 28, 1982 in an attempt 
to relieve these symptoms. 

On September 28, 1983 Dr. Coates determined that claimant 
sustained a 20 percent permanent functional impairment of the 
left upper extremity (Ex. C, p. 28). He reiterated that he was 
unable to mathematically allocate or apportion how much of this 
rating was due to the injury of June 18, 1982 and how much was 
attributable to the prior dislocations (Ex. C, pp. 30-33). He 
did break down t~e 20 percent rating of the left upper extremity 
to say that one-half, or ten percent of it, was for the ulnar 
nerve and he determined this from reference to the Guides 
to Evaluation of Permanent Impairment, second edition published 
by the American Medical Association. The other one-half, or ten 
percent, is for the shoulder and he based this determination 
simply on his professional experience and judgment (Ex. C, pp. 39 

& 40) • 

Claimant also had carpal tunnel syndrome on the left side 
but Dr. Coates said it was not related to claimant's shoulder 
condition and that the carpal tunnel syndrome is not included in 
the 20 percent permanent functional impairment rating (Ex. C, pp. 

32-34). 

Dr. Coates cautioned that claimant's shoulder prognosis was 
guarded. He stated that claimant should restrict or eliminate 
working overhead because it puts the most amount of strain on 
the repaired tissue. As far as the ulnar nerve injury, claimant 
should avoid putting pressure on the elbow as a matter of his 
own personal comfort (Ex. C, pp. 35-38). The doctor also warned 
that claimant should avoid heavy pushing and pulling with his 
left arm (Ex. C, p. 38). 

John R. Walker, M.D., an orthopedic surgeon, examined 
claimant one time for a diagnosis and evaluation and made a 
report on February 23, 1987 (Ex. A). Dr. Walker took an excellent 
detailed history and even pointed out that claimant had two 
shoulder dislocations in 1976 rather than just one dislocation. 

Dr. Walker felt that the glenoid chip which appeared on 
x-ray preexisted the December 25, 1983 fall in the pump well pit. 
Dr. Walker listed claimant's complaints about his shoulder, arm 
and hand then he concluded as follows • 

., 
OPINION: The patient has the following diagnoses: 

1.) He has a post-traumatic arthritis of the left 
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shoulder. 

2.) He has still an unstable, not completely 
dependable shoulder following the original surgery. 

3.) The patient appears to have a persistent 
ulnar neuritis of the left, upper extremity. 

4.) He appears to have a carpal tunnel syndrome 
on the left with involvement of the median nerve. 

All-in-all I believe that this patient has a 
permanent, partial impairment of the left, upper 
extremity amounting to 40% of the left upper 
extremity. This, then, reduces to a permanent, 
partial impairment of 24% of the whole man. 

(Ex. A, Dr Walker, pp. 5 & 6) 

Dr. Walker did not specify which of these conditions, if 
any, were caused by the injury of June 18, 1982. Nor did he 
mathematically allocate or apportion claimant's disability 
rating by or between these six different shoulder dislocations 
that he described. 

Neither orthopedic surgeon recommened any further surgery 
for the shoulder or the ulnar nerve condition. 

Dr. Coates testified that claimant did have a very unstable 
shoulder prior to June 18, 1982. Nevertheless, he felt that the 
injury of June 18, 1982 aggravated claimant's preexisting 
condition and precipitated the anterior capsulorrhaphy surgery 
which he performed on June 28, 1982 which he also called a tight 
capsule procedure. Again, Dr. Coates stated that he could not 
allocate or apportion the impairment because he had not seen 
claimant prior to June of 1982. He did concede that some of 
claimant's impairment was due to his earlier dislocations. 

APPLICABLE LAW AND ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of June 18, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 I o wa 691, 73 N.W.2d 
732 (1955). The question of causal c o nnection is e ssentially 
within the domain ofi expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
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other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexisting 
condition. Almquist v. Shenandoah Nurseries, 218 Iowa 724, 254 
N.W. 35 (1934). See also Auxier v. Woodward State Hosp. Sch., 
266 N.W.2d 139 (Iowa 1978); Gosek v. Garmer and Stiles Co., 158 
N.W.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N.W.2d 
704 (1965}; Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N.W.2d 251 (1963); Yeager v. Firestone Tire & Rubber Co., 253 
Iowa 369, 112 N.W.2d 299 (1961); Ziegler v. United States 
Gypsum Co., 252 Iowa 613, 106 N.W.2d 591 (1960). -

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

Permanent partial disabilities are classified as either 
scheduled or unscheduled. A specific scheduled disability is 
evaluated by the functional method; the industrial method is 
used to evaluate an unscheduled disability. Martin v. Skelly 
Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960); Graves v. 
Eagle Iron works, 331 N.W.2d 116 (Iowa 1983); S i mbro v. DeLong's 
Sr.>ortswear, 332 N.W.2d 886, 887 ( Iowa 1983). 

If a claimant contends he has industrial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 



________ .........._--:------------------------ · 
MERRITT V QUAKER OATS 

· Page 11 

256 Iowa 1257, 130 N.W.2d 667 (1964). 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

J01269 

Functional impairment is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

Claimant contends that he is entitled to benefits for the 
period of time claimant was off work after he injured himself at 
home in the pump well on December 25, 1983. He claims benefits 
from December 26, 1983 until October 12, 1984 when he returned 
to work after that injury. There is no medical evidence or any 
other evidence or even suggestion that the work injury of June 
18, 1982 caused the nonwork injury of December 25, r983 or the 
disability resulting from the nonwork injury which occurred on 
December 25, 1983. DeShaw v. Energy Manufacturing Company, 192 
N.W.2d 777, 780 (1971). On the contrary, Dr. Coates stated in · a 
letter dated March 26, 1984 ''This incident is an independent 
body injury.'' Everything else in the record supports Dr. Coates 
on this point. Not even the claimant in his testimony claimed 
that the work injury on June 18, 1982 caused either the injury 
or resulting disability on December 25, 1983 when claimant 
slipped and fell in the pump well at home. Therefore, it is 
determined that claimant is not entitled to temporary disability 
benefits as a result of the nonwork injury that occurred on 
December 25, 1983. 

Claimant did sustain the burden of proof by a preponderance 
of the evidence that the work injury of June 18, 1982 was a 
cause of permanent disabilty. Dr. Coates stated that the injury 
of June 18, 1982 was the cause of some, but not all, of claimant's 
permanent disability. Dr. Coates explained this (1) at the time 
he wrote to the insurance carrier on July 20, 1982 (Ex. A, p. 11), 
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(2) at the time he rated claimant on October 12, 1983 (Ex. A, p. 20), 
(3) at the time of his deposition (Ex. C, p.p. 19 & 22), and (4) 
and in his letter to defendants counsel on May 22, 1986 (Ex. A, 
pp. 36 & 37; Ex. 1, pp. 26 & 26). 

Dr. Walker did not specify how much of his impairment rating 
was due to the injury of June 18, 1982. Nor did he address the 
subject of causal connection at all. This seriously damages or. 
Walker's opinion in as much as he described a total of six 
separate shoulder dislocations on six different dates. 

Therefore, the only reliable opinion is that of Dr. Coates, 
the treating physician, who stated that the June 18, 1982 injury 
aggravated claimant's preexisting unstable shoulder condition 
and that the anterior capsulorrhaphy which he performed on June 
30, 1982 caused claimant's ulnar nerve condition. 

The injury is determined to be an injury to both the left 
upper extremity and also to the body as a whole. Dr. Coates 
clearly described that the injury affected both sides of the 
shoulder joint. The soft tissues that form the entire capsule 
between humerous of the arm and the glenoid of the scapula were 
torn loose and reattached by a staple. Dr. Coates stated that 
claimant had a complete avulsion of the subscapularis tendon as 
well as the anterior capsule (Ex. A, p. 11). Claimant described 
that his pain was to the anterior and superior portion of his 
left shoulder. This is what he told the doctor and this is what 
he testified to at the hearing. Claimant's worst impairment is 
lifting his arm overhead which is a function of the entire 
shoulder and not just the arm. The derangement then is in the 
shoulder and not just the arm. It is only manifested by the use 
of the arm. Therefore, it is determined that the injury to 
claimant's shoulder is an injury to the body as a whole. 
Alm v. Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W.2d 161 
(1949); Nazarenus v. Oscar Mayer & Co., II Iowa Industrial 
Commissioner Reports 281, (1982); Godwin v. Hicklin G.M. Power, 
II Iowa Industrial Commissioner Reports 170 (1981); Lauhoff 
Grain v. McIntosh 395 N.W.2d 834 (Iowa 1986). 

Claimant also sustained a permanent injury to his arm as a 
sequelae of the tight capsule surgery on June 30, 1982 which 
compressed his ulnar nerve and resulted in the ulnar nerve 
transplant and decompression on September 28, 1982. Claimant 
still suffers residual paresthesia in the ring and little finger 
and hypersensitivity of the ulnar nerve just distal to the elbow 
(Ex. 1, p. 13). Injury resulting from medical treatment is 
considered as being proximate to the original injury. Cross v. 
Hermanson Bros., 235 Iowa 739, 741, 16 N.W.2d 616, 617 (1944); 
Heumphreus v. Stat~, 334 N.W.2d 757 (Iowa 1983); and Bradshaw v. 
Iowa Methodist Hosptial, 251 Iowa 375, 101 N.W.2d 167 (1960). 
Therefore, claimant has sustained permanent disability to both 
the body as a whole, with respect to the left shoulder, and also 
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a scheduled member injury to the left upper extremity due to the 
ulnar nerve residuals. The scheduled disability merges with and 
becomes part of the disability to the body as a whole. 

Dr. Walker awarded claimant a 40 percent permanent functional 
impairment rating of the left upper extremity and stated that 
this converts to 24 percent of the body as a whole. It is 
almost inherently incredible that claimant has permanently lost 
almost one-half of the use of his left arm in view of the fact 
(1) that Dr. Coates looked at claimant's job duties and returned 
him to work after the June 18, 1982 injury without any restrictions, 
(2) that claimant returned to work in January of 1983 and 
performed his duties in the pump room satisfactorily until 
September of 1983 when he bid on and received the job of pipefitter, 
(3) that claimant was able to satisfactorily perform the job of 
pipefitter until his injury at home in the pump well on December 
25, 1983, (4) that claimant returned to work on October 12, 1984 
after his injury at home and has again satisfactorily performed 
his job, (5) that Darrow, claimant's supervisor since May 2, 
1983, testified that claimant has satisfactorily performed the 
job of a pipefitter without physical complaint or any difficulty, 
also works overtime at every available opportunity and that 
claimant has lost no time from work due to his shoulder. Dr. 
Walker performed a very thorough examination and wrote a very 
carefully detailed informative report, but his impairment rating 
is at great disparity with the treating physician and also with 
the other evidence in this case. 

Dr. Coates said that claimant suffered a 20 percent permanent 
functional impairment to the left upper extremity. He attributed 
ten percent of this to the ulnar nerve problem in the left 
upper extremity. He attributed the other ten percent to the 
left shoulder. Dr. Coates further explained that sdme of the 
ten percent allocated to the shoulder was caused by the earlier 
dislocations but he did not give a numerical apportionment or 
allocation. He did indicate that the injury of June 18, 1982 
was not a significant injury. It was not traumatic. The 
shoulder displaced simply while reaching overhead. Therefore, 
based on the foregoing information it is determined that claimant 
has sustained a ten percent permanent functional impairment of 
the left upper extremity due to the ulnar nerve problems. The 
impairment to the left shoulder is something less than ten 
percent of the left upper extremity because of the prior dislocations, 
which when converted to the body as a whole would be even a much 
lower number. A full ten percent of the left upper extremity 
converts to only six percent of the whole person (AMA Guides, 
table 2 0, p. 23) . 

In evaluating industrial disability i~ is acknowledged that 
claimant is 58 years old, has a tenth grade education, and has 
had a variety of past employments. After the injury of June 18, 
1982 he returned to the same job at the same pay in the pump 
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house. No formal medical restrictions were issued. Claimant 
performed his old job from January of 1983 to September of 1983 
when he requested and was granted the pipefitters job. Claimant 
testified that 70 percent of the pump room work was overhead 
whereas only 50 percent of the job in the ready-to-eat department 
was overhead. Claimant testified that he could perform this job 
even though it caused him pain and difficulty. His supervisor 
testified that he performed the job without any limitations or 
medical restrictions. He did his job well without loss of time. 

Claimant testified that he was earning $10.75 at the time of 
the injury and was earning $14.10 at the time of the hearing. 
Therefore, claimant has received a substantial increase in 
actual earnings. Claimant had dislocated his shoulder at home 
on two different occasions after the injury of June 18, 1982 and 
is still able to satisfactorily perform his job for employer. 
There are no permanent r~strictions from Or. Coates, although, 
claimant was cautioned about doing overhead work and pushing and 
pulling with his left arm. Claimant's employment with employer 
appears to be secure. Based on the foregoing evidence it is 
determined that claimant has sustained an industrial disability 
of ten percent of the body as a whole taking into consideration 
both the shoulder injury and the ulnar nerve problems. 

Since claimant was awarded no benefits for the period of 
disabilty from December 26, 1983 to October 12, 1984, then the 
issue of a credit pursuant to Iowa Code section 85.38(2) is moot. 
At the same time, defendants should know that a claim for 
credits under Iowa Code section 85.38(2) must be supported by 
evidence that (1) benefits were received under a group plan, (2) 
contributions were made to the plan by employer and (3) that the 
benefits should not have been paid if workers' compensation was 
received. Hebensperger v. Motorola Communications acd Electronics, 
Inc, II Iowa Industrial Commissioner Report 187, 189 (1981). 
Defendants introduced no evidence that nonoccupational group 
plan payments would not have been paid if workers' compensation 
benefits were received. The plan document is the best evidence 
of what the plan provides on this issue and nothing from the 
plan document was introduced into evidence. 

FINDINGS OF FACT 

WHEREFORE, based upon the evidence presented the following 
findings of fact are made. 

That there is no evidence that the injury of June 18, 1982 
was the cause of claimant's injury, or resulting disability from 
the injury, that occurred to claimant in the pump well at home 

on December 25, 1983. 

That Dr. Coates determined that the injury of June 18, 1982 
was a cause of permanent disability to claimant's left shoulder 
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and left arm. 

That the injury to the left shoulder was an injury to both 
sides of the shoulder capsule and therefore, was an injury to 
the body as a whole. 

JOl..273 

That the injury to the ulnar nerve was an injury to claimant's 
left upper extremity because it affected only his arm. 

That Dr. Coates stated that the carpal tunnel syndrome was 
not causally connected to the injury of June 18, 1982. 

That Dr. Coates found that the injury of June 18, 1982 was 
the cause of a permanent impairment of 20 percent of the left 
upper extremity; ten percent of which was attributable to the 
ulnar nerve and that less than ten percent was attributable to 
the left shoulder. 

That claimant has sustained an industrial disability of ten 
percent of the body as a whole which includes both his left arm 
and left shoulder. 

CONCLUSIONS OF LAW 

WHEREFORE, based upon the evidence presented and the principles 
of law previously discussed the following conclusions of law are 
made. 

That the injury of June 18, 1982 was not the cause of 
claimant's injury on December 25, 1983 or the disability resulting 
from it. 

That claimant is not entitled to temporary disacrilty benefits 
for the period from December 26, 1983 to October 12, 1984. 

That the injury of June 18, 1982 was the cause of permanent 
injury to claimant's left upper extremity and left shoulder. 

That claimant has sustained an industrial disability of ten 
percent of the body as a whole taking into consideration both 
the le ft shoulder and the ulnar nerve cortd it ion. 

That claimant is entitled to 50 weeks of permanent partial 
disability as industrial disability to the body as a whole. 

That the issue of whether defendants are entitled to a 
credit under Iowa Code section 85.38(2) is moot. 

That claimant is not entitled to the costs of this action 
set out in exhibit D. 
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ORDER 

THEREFORE, IT IS ORDERED: 

That claimant take nothing from this proceeding because he 
has already been paid fifty (50) weeks of permanent partial 
disability benefits prior to hearing pursuant to the memorandum 
of agreement. 

That the costs of this action are charged to claimant 
pursuant to Division of Industrial Services Rule 343-4.33. 

That defendants file claim activity reports as requested by 
this agency pursuant to Division of Industrial Services Rule 
343-3.1. 

Signed and filed this~ day of March 
' 

1988. 

WALTER R. McMANUS, JR. 

Copies To: 

Mr. Robert Rush 
Attorney at Law 
PO Box 2457 
C~dar Rapids, Iowa 52406 

Mr. James Shipman 

DEPUTY INDUSTRIAL COMMISSIONER 

Ms. Carolyn Hinz 
Attorneys at Law 
1200 Merchants National Bank Bldg 
Cedar Rapids, Iowa 52401 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES W. MICHAELS, 

Claimant, 

vs. 

ROBERT J. ELLIOTT, INC., 

Employer, 

and 

HOME INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

• 

• 
• 

• • 
• 
• 

• • 
• • 
• • 
• 

• • 
• 
• 

• 
• 

• 
• 

• 

• 
• 
• 
• 
• 
• 

File Nos. 766891 
808331 

A P P E A L 

D E C I S I O N 

F 1 LED 
JAN 2 8 198?i 

lOVJA \MDUS1RIAL GO~iMISSIONFB 

STATEMENT OF THE CASE 

Claimant appeals from an aribtration decision denying any 
healing period, temporary or permanent disability benefits and 
medical benefits. 

The record on appeal consists of the transcript of the 
arbitration hearing and joint exhibits 1 through 12. Both 
parties filed briefs on appeal. 

The prehearing reports contain the following stipulations 
that are relevant to this decision. 

1. On 
out of and 
employer. 

May 22, 1984 claimant received an injury which 
in the course of his employment with defendant 

arose 

2. The injury of t1ay 22, 1984 was a cause of temporary 
disability during a period of recovery but the extent of any 
such disability remained an issue to be dealt with in this 
decision. 

3. Claimant has received ninety weeks of workers' compen
sation benefits prior to the hearing. 

ISSUES 

The issues on appeal are: 

Whether claimant received an injury on February 2, 1984 that 
arose out of and in the course of his employment; 

• 

, 
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Whether there is a causal relationship between any work 
i njury and temporary or permanent disability ; and 

Whether claimant is entitled to expenses under Iowa Code 
section 85 . 27 . 

REVIEW OF EVIDENCE 

Claimant began his employment with defendant employer on 
January 9 , 1984 as an over - the - road truck driver . His duties 
included d riving a semi - tractor truck and unloading various 
types of cargo . 

Claiman t testified that he first injured himself on February 
2 , 1984 while unloading wooden reels weighing from 100 to 200 
pounds . He said tl1at the injury felt like his neck " popped " and 
sharp pain ensued in his neck , right shoulder and arm . The pain 
then subsided and he continued working . After resting in his 
cab while other persons were loading his truck later in the day , 
the pain grew worse . Claimant said that he then returned to the 
terminal in Des Moines and reported the injury to two of defen
dant employer ' s managers , See and Thorson , as well as the night 
dispatcher . Claimant said that he was told by them to go to the 
hospital . Claimant 3 tated that he arrived in Des Moines around 
8 : 00 or 9 : 00 p . m. Claimant returned home and reported the next 
day to the emergency room at Illini Hospital . The emergency 
room physician diagnosed that claimant had probable cervica l 
disc disease . Claimant said that following his vis i t to the 
hospital he called Nancy Moore , the safety director at defendant 
employer , a nd reported the injury . He said she told him that 
since it had been over 72 hours since the injury at the time he 
called it was too l ate to file a claim for workers ' compensation . 

Claimant testified that although his pain was continuing , at 
the request of Moo r e he returned to duty a few days later to 
take a load to the East Coast. Claimant indicated that he could 
only do this work bee .:use a friend of his, Richard fvlercer , 
assisted him with his driving on the trip . Despite this assistance, 
claimant stated that he suffered from great pain during the trip 
and upon his return he requested Moore for time off . Despite 
being referred to a neurosurgeon , Harry Honda , M. D., by Illini 
Hospital , claimant began treatment with a chiropractor following 
the February 1984 onset of pain. At the completion of this 
chirooractic treatment, claimant returned to full duty on April 
1 1 1984 . A couple of weeks before May 22 , 1984 claimant saw Dr. Honda 
with similar complaints of pain in the right upper extremity . 

Claimant said that on May 22, 1984 he injured himself again. 
He said that follow~ng a fall from a truck in an attempt to 
repair running lights on his trailer, he experienced pain in his 
neck, right shoulder , and arm similar to the pain in February 
1984 . Claimant stated that this incident occurred at a rest 

I 
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area in Ohio where he stopped during a rainstorm . Claimant 
retu r ned to his home in East Moline and reported the injury to 
Moore and he then began to receive extensive treatment from Dr . Honda . 

Cla i man t denied any significant prior problems or injuries 
to his neck or cervical spine before February 1984 . Claimant 
only admitted to Dr . Honda ir May Y984 that he had some pain in 
his neck for one or two days approximately ten years earlier . 

Claimant revealed that his daily log for February 2 , 1984 
showed that he arrived in Des Moines at 12 : 30 p . m. although he 
actually arrived at approximately 9 : 00 p . m . He stated that the 
log which he signed was false . Claimant denied that he ever had 
any accident o r trauma to his neck prior to February 3, 1984. 
Claimant denied that he had been injured driving a motorcycle . 
He also denied that he told Nancy Moore or her recepticnist he 
had been injured while driving a motorcyle or that he had 
physical problems . 

Nancy Moore , safety director for defendant Robert J . Elliott , 
Inc ., testified by deposition. She testified that she had a 
conversation with claimant on February 16 , 1984 in which he 
requested time off because his back and neck were hurting. She 
testified that claimant had said he was not claiming a work 
injury and that he had been involved in a motorcycle accident 
prior to working for defendant employer . She testified that 
this conversation took place in her office in Des Moines . The 
doors to the office were open and Barbara Baker , the receptionist , 
was outs i de Moore 1 s office door . Moore testified that she 
talked with Baker after claimant left because it was unusual 
that claiman t had talked of an injury but that he would not 
claim it was work relat ~d . Moore stated that Baker typed a 
statement of what claimant had reported and Baker signed it . 
Moore i nd i cated that she did not know where the statement was 
because the files had been transfe~red and moved . She also 
test i fied that she heard claimant tell Baker the same thing he 
had told he r. She denied that claimant had told her he had been 
hurt on Feb r uary 2 , 1984 . 

Barba r a Baker worked as switchboard operator and receptionist 
for defendant employer from December 8 , 1983 through March 8, 
1985 . She testified that her desk was ten feet from Moore ' s 
work a r ea . She stated that she overheard the portion of the 
conversation between claimant and Moore concerning the moto ,-cycle 
accident and claimant ' s request for time off because his back 
was hurt would not be workers ' compensation . She testified 
further that after claimant left Moore ' s office he told her 
(Baker) that he had had a motorcycle accident and it would not 
be workers ' compensation because he had hurt his back before . 
She also stated that she talked with Moore later that day after 
claimant had left about what claimant had said and he had been 
ve r y honest in what he said . She indicated that she made typed 
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notes of her conversation with claimant and what she had over 
heard and signed the notes . She testified that she filed the 
notes in claimant ' s file in t-loore ' s office. 

Claimant was treated as an outpatie~t at the Illini Hospital 
on February 3, 1984 . The diagnosis or reason for examination 
was given as pain right shoulder, unknown trauma. The radiologist 
report by B . Korosec, M.D., stated the following: 

CERVICAL SPINE : 

AP lateral and oblique views show reversal of 
cervical curve . Some arthritic changes are noted 
along the anterior and posterior vertebral bodies 
of CS and C6 . The relation of Cl to C2 shows no 
radiographic abnormalities on AP view. The odontoid 
however shows slight posterior deviation on the 
lateral projection. This could represent developemental 
[sic] variation or condition following old trauma. 

IMPRESSION : Reversal of cervical curve with 
degenerative arthritic spurring at C5-C6 levels as 
described. 

(Jt . Ex . 4a) 

Clai~ant was examined by Harry Honda , M. D., a neurological 
surgeon , on May 4, 1984. Claimant gave a history which included 
t~e events of February 2 , 1984 which he testified to regarding 
feeling somet~ing pop in his neck while unloading heavy reels. 
Dr . Honda ' s impression was a herniated nucleus pulposus at the 
CS -6 level with radiculopathy of C6 . He prescribed a cervical 
colla r and gave claimant some analgesics although he thought 
these would not help and that claimant would require myelography 
and anterior cervical interbody fusion. 

Claimant was treated as an outpatient by Illini Hospital on 
May 23

1 
1984 and was given a cervical collar . On May 31, 

1984, claimant was seen for physical therapy for an accident 
described as " fell off tractor cab ." He v1as treated as an 
inpatient on July 13 , 1984 . The hospital record indicates an 
accident of falling off tractor cab . The principal diagnosis 
was cervical disc herniation at CS-6 and C6-7 levels and on July 
16, 1984 an anterior cervical discectorny and fusion at CS - 6 and 
C6-7 levels was performed. The discharge summary dated July 27 , 
1984 which was signed by Dr. Honda gave the final diagnosis as 
" cervical radiculopathy of C6 - 7 due to degenerative disc disease 
2' t the CS-6 and C6 - 7 levels. 11 On November 5 , 1985, Dr. Honda 
released claimant to go back to work with no restrictions. 

Claimant also underwent further diagnostic testing by Dr. Honda 
to determine the cause of claimant ' s continuing pain in 1986. 
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At the direction of Dr . Honda claimant also underwent acupuncture 
treatment in 1986 by Dr . Koji Uemura following his return to 
work as a truck driver . 

F. Dale Wilson, M.D., examined claimant on April 21 , 1986 
and opined that claimant ' s absences from work and a permanent 
partial impairment to claimant ' s body as a whole were caused by 
an injury sustained on February 2, 1984 and a further aggravation 
and a most serious cause of injury on May 22, 1984. Dr . Wilson 
rated claimant ' s impairment at 42 percent . Dr. Wilson ' s opinion 
was based on the fact that claimant had no prior history of 
injury to his neck or bac~ except some treatment in 1972 when he 
was off work for a day because of a stiff neck. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that claimant received an injury which arose out of and 
in the course of his employment . McDowell v . Town of Clarksville , 
241 N.W . 2d 904 (Iowa 1976); Musselman v . Central Telephone Co ., 
261 Iowa 352 , 154 N. W. 2d 128 (1967) . 

The words " out of" refe r to the cause or source of the 
injury. Crowe v . DeSoto Consol . Sch . Dist., 24 S Iowa 402, 68 I:'1. w. 2d 
63 (1955) . 

The words " in the course of " refer to the time and place and 
circumstances of the injury . McClure v. Union et al . Counties , 
1 8 8 N . W . 2 d 2 8 3 ( I ow a 1 9 7 1 ) ; C r o w,; , 2 4 6 I ow a 4 0 2 , 6 8 N . r J • 2 d 6 3 . 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury is causally related to the disability 
on which he now bases his claim. Bodish v. Fischer , Inc ., 257 
Iowa 516 , 133 N.W. 2d 867 (1965). Lindahl v . L. 0. Boggs , 236 
Iowa 296 , 18 N. W.2d 607 (1945) . A_possibility is insufficient ; 
a probability is necessary. Burt v . John Deere Waterloo Tractor 
Works , 247 Iowa 691 , 73 N. W.2d 732 (1955) . The question of 
causal connection is esse~tially within the domain of expert 
testimony . Bradshaw v . Iowa Methodist Hospital , 251 Iowa 375 , 
101 N. W. 2d 167 (1960) . 

However , expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection . Burt, 
247 Iowa 691 , 73 N. W. 2d 732. The opinion of experts need not be 
couched in definite , positive or unequivocal language . Sondag v. 
Ferris Hardware, 220 N. W. 2d 903 (Iowa 1974) . However , the 
expert opinion may be accepted or rejected , in whole or in part , 
by the trier of fact. Id. at 907 . Further, the weight to be 
given to such an opi~ionis for the finder of fact, and.that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances . Bodish , 257 Iowa 516, 133 N.W.2d 
867 . See also Musselman, 261 Iowa 352 , 154 N.W.2d 128 . 

• 
' 

t 

I 
t 
I 

• 

t 

I 
I 
I 



MICHAELS V. ROBERT J . ELLIOTT, INC . 
· Page 6 J012b 

Fu rthermore , if the available expert testimony is insufficient 
a l o ne to support a finding of causal connection , such testimony 
may be coupled with nonexpert testimony to show causation and be 
sufficien t to sustain an award . Giere v. Aase Haugen Hornes, Inc ., 
259 Iowa 1065 , 146 N. W. 2d 911, 915 (1966). Such evidence does 
not , however , compel an aware as a matter of law. Anderson v . 
Oscar Mayer & Co ., 217 N . W. 2d 531 , '536 (Iowa 1974) . To establish 
compensability, the injury need only be a significant factor , 
not be the only factor causing the claimed disability . Blacksmith, 
290 N . W. ?d 348, 354 . In the case of a preexisting condition, an 
employee is not entitled to recover for the results of a pre 
e x ist ing i n jury or disease but can recover for an aggravation 
thereof which resulted in the disability found to exist . 
Olson v . Goodyear Service Stores , 255 Iowa 1112 , 125 N. W. 2d 251 
(1963) . 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease , the mere existence 
at the time of a subsequent injury is not a defense . Rose v . 
John Deere Ottumwa Works , 247 Iowa 900, 908, 76 N.W . 2d 756 , 
760 - 761 (1956) . If the claimant had a preexisting condition or 
disability that is aggravated, accelerated , worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover . Nicks v . o~ ·, enport Produce Co . , 254 Iowa 130 , 115 N.W.2d 
8i2 , 815 (1962) . 

Iowa Code section 85 . 27 provides that employers are to 
furnish employees medical benefits when an injury arises out of 
and in the course of employment . 

ANALYSIS 

The deputy was correct when he determined that claimant was 
not credible . Claimant made statements against his own interests 
that he was not going to file a workers ' compensation claim 
because of the February accident and that he had had a prior 
moto r cycle accident. Those statements were made to two people 
in separate conversations and were unusual enough that these two 
people discussed the statements . One of those persons even went 
so far as to make a written report of the statements . Claimant 
at the hearing denies both making the statements and the substance 
of the statements . His denial of making the statements is 
directly contradicted by two persons, one of which is no longer 
an employee of the defendant employer . The testimony of each of 
these persons is corroborated by the testimony of the other. 
Claimant has been untruthful in a material aspect of his testimony 
and therefore his testimony cannot be relied upon. 

The cl~imant argues on appeal that the evidence establishes 
a February 2 , 1984 accident. The only evidence in the record of 
the accident is claimant ' s testimony . That testimony is directly 
contradicted by statements he made on February 16, 1984 . 
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Therefore, claimant has failed to prove by the greater weight of 
the evidence that an injury occurred on February 2 , 1984. 

The claimant next argues that he was disabled because of the 
injury on May 22, 1984 . The parties stipulated that there was 
an injury on May 22, 1984 that arose out of and in the course of 
employment and that the injury is a cause of temporary disability 
during a pe r iod of recovery . The length of the temporary 
d i sability is in dispute . The evidence in this case indicates 
that claimant was treated twice for a similar condition prior to 
May 22, 1984 as he was treated for after May 22 , 1984. There is 
no evidence that an event on May 22 , 1984 resulted in a condition 
different than what was present prior to that date . Claimant 
had a preexisting condition caused by a motorcycle accident . 
There is no evidence that his condition because of the accident 
was aggravated by an event on May 22 , 1984. Claimant has been 
paid ninety weeks of temporary disability. The ~ime period for 
payments May 22, 1984 through December 15 , 1985 is included in 
the ninety we eks already paid . It cannot be determined when the 
stipulated temporary disability ended but it most certainly 
would have ended before claimant had s urgery in July 1984 . 
Claimant has been greatly overpaid for his entitlement to 
temporary total disability . 

Nowhere in the evidence does Dr . Honda express an opinion as 
to the possible rel2tionship of his treatment of claimant ' s 
neck , shoulder and arm difficulties to the May 22 work injury . 
Most of Dr. Honda ' s reports appear to focus on the alleged 
February incident as a precipitating factor . Dr . Wilson opines 
that claimant ' s absences from work and his permanent impairment 
to claiman t's body as a whole were caused by the work injury. 
However, Dr. Wilson like Dr . Honda was not informed of any 
problems prior to the i njury except for some pain in 1972 and is 
based on cla imant ' s assertions which are less than credible . Dr . 
Wilson ' s opinion must therefore be, rejected. Claimant has 
failed to prove by the greater weight of evidence that a permanent 
change of condition was a result ·of the May work injury . 

Claimant also argues that he is entitled to be reimbursed 
for medical expenses and mileage incurred in receiving treatment 
of his injuries . As discussed above , there was insufficient 
evidence to determine precisely when the temporary aggravation 
caused by the May 22 injury ended but that it ended before July 
1984. Claimant would be entitled only to medical benefits while 
he was being treated for the injury received on May 22 . Any 
medical expenses incurred after July 1984 would not be for 
t re atment of the injury and should not be allowed. It is 
impossible to tell when the other expenses (mileage) of claimant 
were incurred , although it appears they were incurred after July 
198 4. These other expenses should also not be allowed . 
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FINDINGS OF FACT 

1 . Claimant is not a credible witness. 

2 . Claimant was in a motorcycle accident prior to beginning 
work for defendant employer . 

3 . Claimant injured his back and shoulder in the motorcycle 
accident . 

4 . Claimant ' s allegation of an injury on February 2, 1984 
is not corroborated . 

5 . Claimant was not injured in a work accident on February 
2 , 1984 . 

6 . 
1984. 

Claimant was examined at Illini Hospital on February 3 , 

7 . The radiologist who examined claimant on February 3 , 
1984 found that claimant ' s condition was a developmental variation 
or was a condition following an old trauma. 

8 . On February 16 , 1984 claimant told Nancy Moore and 
Barbara Baker, employees of defendant, that he had been in a 
motorcycle accident and would not be claiming workers ' compen
sation . 

9 . On May 4 , 1984 claimant was examined by Dr. Honda,and Dr. 
Honda ' s impression was a herniated nucleus pulposus at the C5 - 6 
level with radiculopathy of C6. 

10. Claimant had an injury that arose out of and in the 
course of his employment on May 22 , 1984. 

11 . On July 16 , 1984 claimant had an anterior cervical 
discectomy a nd fusion at C5 - 6 and C6-7 levels . 

12 . The discharge summary dated July 27, 1984 which was 
signed by Dr . Honda found claimant to have degenerative disc 
disease . 

13 . Claimant has received temporary total disability 
benefits for ninety weeks including the period May 22 , 1984 
through December 15 , 1985. 

15 . Claimant 
22 , 1984 sometime 

had recovered 
prior to July 

from the 
1984 . 

. . 
inJury caused on May 

16 . 
medical 

Claimant claimed medical expenses 
treatment after July 1984. 

and mileage for 
• 

17 . Claimant did not advise either Dr. Honda or Dr . Wilson 
of his prior back problems. 

I 



I 

. MICHAELS V . ~OBERT J. ELLIOTT, INC . 
"page 9 

18 . Claimant ' s back condition and treatment in July 1984 
and thereafter were the results of a preexisting condition 
11nrelated to the injury of May 22, 1984 . 

19 . The parties stipulated that there was an injury that 
arose out of and in the course of emplo·yment on May 22 , 1984. 

CONCLUSIONS OF LAW 

Claimant has not established by a preponderance of evidence 
that on February 2 , 1984 he suffered an injury arising out of 
and in the course of employment . 

Claimant has not established by a preponderance of evidence 
a causal relationship between an injury to his back on May 22, 
1984 and temporary disability beyond July 1984. 

Claimant has not established by a preponderance of evidence 
a causal relationship between an injury to his back on May 22 , 
1984 and permanent disability. 

Claimant has not established by a preponderance of evidence 
a causal relationship between an injury on May 22, 1984 and the 
claimed medical expenses . 

WHEREFORE, the decision of the deputy is affirmed. 

ORDER 

THEREFORE , it 1s ordered: 

That claimant shall take nothing from this proceeding. 

That claimant shall pay the costs of the arbitration proceeding 
as well as the costs on appeal including the transcription of 
the hearing proceeding. 

Signed and filed this day of January , 1988. 

Copies To : 

Mr . Allan Hartsock 
Attorney at Law 
P.O . Box 428 
Fourth Floor , Rock Island Bank Bldg . 
Rock Island, Illinois 61210 

DAVID . L QUIST 
INDUSTRIAL CO MISSIONER 
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Mc. Michael Liebbe 
Attorney at Law 
P . O. Box 339 
116 East Sixth Street 
Davenport , Iowa 52805 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER IOWA INDUSTRIAL C0~1MISSIONER 

WAYNE MILBRODT, 

Claimant, 

vs. 

ROBERTS DAIRY, INC., 

Employer, 

and 

• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 

NATIONAL UNION FIRE INSURANCE, : 

Insurance Carrier, 
Detendants. 

• • 

• • 
• • 

INTRODUC'I'ION 

File No. 778256 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by the claimant, 
Wayne Milbrodt, against his employer, Roberts Dairy, Inc., and 
its insurance carrier, National Union Fire Insurance, to recover 
benetits unaer the Iowa Workers' Compensation Act as a result of 
an injury sustained on October 20, 1984. This matter came on 
for hearing before the undersigned deputy industrial commissioner 
at Sioux City, Iowa on February 4, 1988. A first report of 
injury was filed on October 26, 1984. At hearing, the parties 
stipulated that claimant was entitled to temporary total disability 
from October 20, 1984 through December 2, 1985; from March 26, 
1986 through May 1, 1986; and, from June 16, 1986 to June 23, 
1986. Th_ey further stipulatea that claimant has been paid 64.37 
weeks of either healing period or temporary total disability 
benefits. 

The record in this case consists of the testimony of claimant 
and of Louis Welch as well as of joint exhibits 1 through 22 as 
identified in the submitted exhibit list. 

ISSUES 

Pursuant to the pre-hearing report, the parties stipulated 
as stated above as to entitlement to causally related temporary 
total aisability benefits. They further stipulated that claimant 
dia receive an injury - arising out of and in the course of his 
employment; that claimant's rate of weekly compensation is $325.40; 
ana, that claimant's entitlement to permanent partial disability 
began on December 2, 1985, but for those intermittent periods 
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subsequent thereto in which he was entitled to temporary total 
aisability. The issues remaining to be decided are whether 
there is a causal relationship between claimant·• s injury and 
permanent partial disability; and, whether claimant is entitlea 
to permanent partial disability benefits. 

REVIEW OF THE EVIDENCE 

Claimant reportea that he is 55 years old and married. He 
reported he graauated from high school in 1951, having taken 
general courses only and has haa no other formal education and 
no military service. Claimant's work history has predomin~ntly 
been in the dairy inaustry. He began work for Roberts Dairy in 
approximately 1953, originally working night clean up and later 
working in the pasteurizing room as an operator and then as a 
vacation reliefperson. He eventually did supervisory work, 
contract sales work and route sales. Claimant continued in 
route sales and was a route salesperson at the time of his 
October 20, 1984 injury. Claimant reported that, in October, 
1984, he worked from approximately 6: 30 a •. m. until 4 :00 p.m., 
six days per week with a rotating day off during the week. He 
indicatea that he had 25-30 stops per day with one of three 
routes covering approximately 100 miles round trip and with two 
routes consisting of approximately 150-160 miles round trip. 
Claimant testified his job involved constant lifting of milk 
cases weighing from 34-36 pounds as well as unloading and 
oftloading his delivery truck. He reported that a two-wheeler 
was used for loading, but that one had to push or pull with the 
two-wheeler as well as maneuver it up and down stairs. Claimant 
reported that he was a commissioned route salesperson receiving 
a base pay of approxintately $600 per month with commission on 
milk of approximately 3 3/4 (percent), on cheese and butter of 
approximately 1 3/4 (percent) and on filled orders of approximately 
two percent. Claimant's customers were schools, grocery stores, 
cafes, nursing homes and like institutions. In October, 1984, 
claimant.was also working part-time as a ticket salesperson at a 
local greyhound park earning approximately $23-$24 per night, 
three or tour nights per week. Claimant worked throughout the 
1984 season and haa workea in this employment for a number of 
years. Until 1973, claimant haa also worked at various automobile 
aealerships repairing used cars for the sales lot. 

On October 20, 1984, claimant was injured when he attempted 
to place a brick under a wheel of his running truck. Claimant 

· was subsequentiy ·off work until December 2, 1985 when he 
returnee to his route sales position. Claimant continues to 
undergo meaical treatment periodically for problems with his 
urethra. 

In January, 1986, Roberts Dairy merged three routes into two 
with claimant's route then consisting of two days of ''country 
run" and three days of "city routes." Claimant reported that he 
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continues to start work at 3:30 a.m., but that his afternoon 
quitting time varies from 1:30 to 6:00 or 7:00 p.m. Claimant 
inaicated that Weonesday is his day off, but th.at he generally 
works part of that day picking up empty cases and dealing with 
invoices. Claimant reported that his country route is now 
approximately 220-230 miles per day. He characterized his work 
as the same, even though the route itself has changed. Claimant 
stated that he has pain and always feels stiff in the pelvic 
region. He indicated he has to urinate as many as 12-15 times 
per work day. Claimant described himself as very tired at day's 
enc. He reported that he attempted to work at his former ticket 
sales job in Summer, 1986, but was unable to do so as he could 
not stand all night long. Claimant agreed that he works longer 
hours at the dairy than he had prior to his injury and that his 
earnings at the dairy are greater than they had been prior to 
his injury. Claimant agreed that he does the same yard work at 
home as he had done prior to pis injury. Claimant has had no 
meaically placed restrictions on lifting, standing, or other 
activity. 

Louis Welch testified that he is branch manager of the Sioux 
City Roberts Dairy and has worked for the company for 21 years. 
He reported that, in his position, he has to maintain sales and 
is in charge of sales and product distribution. Mr. Wel~h 
previously worked as a route sales supervisor, a sales manager 
ana a relief driver. He reported that he still runs his route 
salespersons' routes while the workers are on vacation or have 
days off. Welch reported that he knows claimant both from work 
and socially and that he sees claimant daily. He reported that 
he has seen claimant since the accident and has on occasion 
ridden claimant's route with him. Mr. Welch reported that he 
had not observed differences in claimant's work performance 
since his accident. He characterized claimant as doing a real 
gooa job ana as having the biggest route. Mr. Welch characterized 
claimant's route since his inJury as a tough route and indicated 
that he ~imself could not do the route as fast as claimant can 
do it. Welch reported that claimant's total earnings in 1983 
were $25,367.56 ana that claimant's total earnings in 1984 were 
$21,912.01. Welch ·reported that claimant's route earned $26,402.82 
in 1984. welch reportea that claimant's total earnings in 1986 
were $23,128.29 with claimant's route earning $25,231.66. 
Claimant was oft two months on account of his injury in 1984 and 
was off one month in 1986. Welch reported that claimant's 
earnings 1n 1987 were $27,435.04. All earnings were as reflected 
on exhibit 18. Welch reported that there have been base pay 
increases since claimant's injury, one in February, 1987 and a 
second in February, 1988, each equalling approximately $20 per 
month. welch indicated that claimant's earnings as reported on 
his h-2 statement and as reported on his commission sales 
statement might be discrepant since earnings in December of one 
year woula not result in a settlement check until the following 
~{ear. Commission statements for 1983, 1984, 1986 and 1987 were 
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reviewed. 

Welch reported that he and claimant had cut· wood during the 
fall of 1987 using a chain saw and carrying the wood from the 
wood lot to a truck. welch stated that claimant did not complain 
about cutting and that both were tired when they were done 
because it was hard work. Welch indicated that claimant had 
told him he had tried to continue work at ticket sales, but had 
been too tired to do so. He reported that claimant did not say 
why, but that he kind of knew why as he had run claimant's route. 

R. L. Morgan, M.D., reported that claimant's final diagnosis 
regaraing his inJury was a fracture of the pelvis, secondary to 
trauma; a urethral tear; upper GI bleed, secondary to stress 
ulcer; and, ileus. Dr. Morgan reported that claimant continued 
under the care of Robert A. Boldus, M.D., as regards the complications 
of the urethral tear, reciting those as impotence, incontinence 
and urethral stricture. As of June 12, 1985, Dr. Morgan reported 
that claimant's recovery from his urethral tear was not complete 
and that such would probably produce permanent disability. On 
August 7, 1986, Dr. Boldus reported that claimant had a stricture 
of the bulbous urethra ·which had been treated intermittently 
with stretching of the area through dilation. The doctor opined 
such had been effective in keeping the claimant voiding in a 
normal pattern, but stated he was certain that throughout his 
lifetime claimant would intermittently need to have the stricture 
dilated. The doctor opined that the presence of the stricture 
would certainly make claimant more susceptible to urinary tract 
infection. Dr. Boldus stated claimant had recently been hospitalized 
with epididymitis, an infection of the urinary tract. Dr. Boldus 
stated it would be difficult to put a percentage disability on 
such an injury, but stated he felt it could not be overlooked in 
settlement of the case. 

On May 1, 1987, Dr. Boldus reported that he had followed 
claimant.for a long time concerning his difficulties with 
impotence ana had been attempting to make a reasonable estimate 
of claimant's disability with his known urethral stricture and 
his total loss of penile erectile function. · Dr. Boldus reported 
he haa written to a Dr. Richard Williams, chairman of the 
aepartment of urology at the University of Iowa and had, as of 
that date, received his reply. He then stated that it would be 
reasonable that claimant would have a 50% "disability impairment" 
with his known injuries. 

On March 4, 1985, Don E. Boyle, M.D., opined that claimant 
developed a bleeding duodenal ulcer, secondary to the stress of 
his accident ana injuries. 

APPLICABLE LAW AND ANALYSIS 

Our first concern is the causal relationship issue. 
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The claimant has the burden of proving by a preponderance of 
the eviaence that the injury ot October 20, 1984 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Linaanl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted 9r rejected, in whole or in 
part, by the trier of fact. ·rd. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert ana other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

The parties do not appear to dispute seriously that claimant's 
problems consisting of a healed fracture of the pelvis, the 
urethral tear, the bleeding duodenal ulcer and the ileus resulting 
from his work-related injury. Likewise, they do not disagree 
that claimant has had complications from the urethral tear, that 
is, impotence, incontinence and urethral stricture requiring 
periodic dilation of the urethra. Medical reports of Ors. 
Morgan, Boldus ana Boyle support the causal relationship and are 
not contested in the record. Hence, a causal relationship is 
founa. The fighting issue then is the nature and extent of 
claimant's permanent partial disability. 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consioeration must also be given to the 
inJured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963). Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 
(1961). 

A tinding ot impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not synonymous. 
Degree of industrial •disability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning - capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of ' . 
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function is to be considered and disability can rarely be found 
without it, it is not so that a degree of industrial disability 
is proportionally related to a degree of impairment of bodily 
function. 

Factors to be considered in determining industrial disability 
incluae the employee's medical condition prior to the injury, 
immediately after the injury, and presently; the situs of the 
inJury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
ana potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; age; eaucation; motivation; functional 
impairment as a result of the injury; and inability because of 
the injury to engage in employment for which the employee is 
fitted. Loss of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are matters which 
the tinder of fact considers collectively in arriving at the 
determination of the degree of industrial disability. 

There are no weighting guidelines that indicate how each of 
the factors are to be considered. There are no guidelines which 
give, for example, age a weighted value of ten percent of the 
total value, education a value of fifteen percent of total, 
motivation - five percent; work .experience - thirty percent, etc. 
Neither does a rating of functional impairment directly correlate 
to a degree ot industrial disability to the body as a whole. In 
otner words, there are no formulae which can be applied and then 
added up to determine the degree of industrial disability. It 
tnerefore becomes necessary for the deputy or commissioner to 
draw upon prior experience, general and specialized knowledge to 
make the finding with regard to degree of industrial disability. 
See Peterson v. Truck Haven Cafe, Inc., (Appeal Decision, 
February 28, 1985); Christensen v. Hagen, Inc., (Appeal Decision, 
March 26, 1985). 

Claimant is 55 years old and has had a high school education, 
but no other formal training. His work experience has bee~ 
virtually all in dairy work, beginning as a night cleanup person 
going through pasteurization room operator to route and contract 
sales. Claimant also worked tor approximately one year as a 
supervisor. Testimony would suggest that claimant felt that 
position was not enJoyable and that he did not have the necessary 
aptitude for supervisory work. The evidence suggests that 
claimant's overall earnings have increased slightly subsequent 
to his work return following his injury when both gross earnings 
and net settlements are considered. Such has re s ulted due to a 
reorganization at Roberts Dairy which increased claimant's route 
sales work. Claimant's alternative to participation in that 
reorganization ana taking on longer hours was to accept layoff, 
however. Claimant no longer works his part-time job at the 
local greyhound track. Defendants suggest that such was impossible , 
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given claimant's longer work hours at the dairy and did not 
relate to any effects of claimant's injury. Claimant testified 
that increased fatigue ana stiffness from the injury caused him 
to no longer participate in such work. The evidence suggests 
that both are likely factors in claimant's decision to discontinue 
his part-time work. Claimant does not have medical restrictions 
on lifting, standing or other activities. He apparently is able 
to satisfactorily perform his job duties with Roberts Dairy. 
Claimant requires intermittent dilation of his urethra. He also 
has a great susceptibility to urinary tract infections than does 
the general population. However, he has not lost time from work 
on account of these conditions since June, 1986. Claimant 
testified that he has a problem with frequency of urination and 
that such requires him to make special accomodations in order to 
carry out his route sales work. Claimant also has problems with 
impotency. 

Nothing in the record suggests that claimant's urinary 
frequency substantially interferes with claimant's ability to 
perform his present job. Unfortunately, it could well interfere 
with claimant's ability to secure and maintain other employment, 
should his job at Roberts Dairy cease to exist. The evidence 
does not suggest that such is a remote possibility. Subsequent 
to his injury, claimant haa to participate in one reorganization 
at the dairy and, as noted above, had the choice of working a 
larger route or ot being laid off. Further reorganization, with 
a similar choice, might well make claimant unable to continue 
working, given claimant's problems with urinary frequency, his 
age, and stiffness and fatigue subsequent to his pelvic fracture, 
to which he testified. Were such to happen, those factors, 
coupled with claimant's lack of experience outside of the dairy 
industry, could well impact on his ability to obtain or maintain 
other employment at or near his present income. As defendants 
stress, claimant's inc~e~sed earn~ngs fol~owing ~is ~~jurx ~re a 
factor to be considered in assessing any industrial disability. 
We believe claimant's reduction in earning capacity would have 
been substantially greater had the employer not returned him to 
work. We commend the employer for doing so. Nevertheless, -that 
factor must be balanced with other factors, including claimant's 
lack ot job mobility as a result of his injury, in determining 
whether claimant's earning capacity has actually decreased on 
account of his injury. Claimant's inability to continue his 
second job suggests a decrease in claimant's actual job options 
following his injury. 

Claimant stressed his impotence and suggested that such 
should be considered in assessing industrial disability. 
However, no evidence was introduced showing how the impotence 
either physically or -psychologically affects claimant's earning 
capacity. Without such, we are unable to consider the impotence 
in assessing claimant's industrial loss on account of his injury. 
Dr. Boldus is the only individual who supplied an impairment 
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rating. He stated that claimant had a 50% "disability impairment" 
on account of his urethral stricture and his impotence. The 
record aoes not suggest that Dr. Boldus consulted the AMA guides 
in arriving at that rating. Furthermore, it must be discounted 
for impotence. Similarly, permanent physical impairment or 
functional impairment is not the same as industrial loss. 
Industrial loss is loss of earning capacity. When all factors 
noted above are considered, claimant's loss of earning capacity 
on account of his injury results in a 25% permanent partial 
disability. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

Claimant received an inJury on October 20, 1984 arising out 
of and in the course of his employment when he was crushed in 
the pelvic area when his truck rolled and he was caught for 
~pproximately 40 minutes. 

Claimant was initially off work from the injury to December 
2, 1985 and then from March 26, 1986 to May 1, 1986 and then 
from June 16, 1986 to June 23, 1986 for medical treatment and 
recuperation on account of his work injury. 

As a result of the work injury, claimant has a healed 
tracture of the pelvis, a urethral tear, a bleeding duodenal 
ulcer ana ileus. 

As a result of the urethral tear, claimant suffers from 
impotence, incontinence and urethral stricture. 

As a result of the urethral stricture, claimant needs 
intermittent dilation of his urethra and will likely require 
such throughout his lifetime. 

As a result ot his urethral stricture, claimant is likely to 
be more subject to urinary tract infection than would the 
general population. 

As a result of his urethral stricture, claimant has problems 
with trequency ot urination, often neeaing to urinate as many as 
12-15 times per day. 

Claimant is 55 years ola and a high school graduate. 

Claimant has no formal education beyond high school and no 
training other than work experience. 

l 

Claimant has worked predominantly in the dairy industry, 
working in jobs ranging from night cleanup to pasteurizing room 
operator to route and contract salesperson. 
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Claimant workea as a supervisor for approximately one year 
before leaving such work. 

Claimant's earnings have increased slightly subsequent to 
his injury. 

Claimant returned to work at Roberts Dairy and continued to 
work after the dairy's reorganization, an event which required 
him to work longer hours. 

Claimant has stiffness and fatigue following his longer work 
hours. 

Claimant discontinued his part-time job at the greyhound 
track subsequent to his work injury. 

Claimant's choice at the time of reorganization was either 
to accept the larger route or to take a layoff. 

Claimant's job at Roberts Dairy is not wholly secure. 

Claimant's age, work experience and problems related to his 
work injury decrease his job mobility. 

Claimant is unlikely to be able to secure or obtain employment 
at or near his present wage, should his job at Roberts Dairy 
cease. 

Claimant has not shown that his impotence is a factor which 
atfects his earning capacity, either physically or psychologically. 

Claimant has sustained a loss of earning capacity on account 
of his work injury of 25%. 

CONCLUSIONS OF LAW 

TBEREFORE, IT IS CONCLUDED: 

Claimant has established a causal relationship between his 
work inJury ot October 20, 1984 ana his claimed permanent 
partial disability. 

Claimant has sustained a permanent partial disability of 25% 
on account of his October 20, 1984 work injury. 

ORDER 

THEREFORE, IT IS OMERED: 

Defenaants pay claimant one hunared twenty-five (125) weeks 
ot permanent partial aisability benefits with those benefits to 
commence on December 2, 1985 and to be paid at the applicable 
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rate of three hundred twenty-five and 40/ 100 dollars ($325.40). 
Permanent partial disability benetits shall not be payable 
during those periods following December 2, 1985 during which 
claimant received healing perioa benefits. Permanent partial 
aisability benefits shall again commence on the first date 
subsequent to each period during which claimant receivea healing 
period benefits following December 2, 1985. 

Defendants pay accrued amounts 1n a lump sum. 

Defendants pay interest pursuant to section 85.30. 

Defendants pay costs pursuant to Division of Industrial 
Services Rule 343-4.33. 

Defendants file Claim Activity Re port s as required by 
Division of Inaustrial Services Rule 3 4 3-3.1. 

Signea and filed this 

Copies To: 

Mr. Harry H. Smith 
Attorney at Law 
632-640 Badgerow Building 
P.O. Box 1194 
Sioux City, Iowa 51102 

Mr. Alan D. Hallock 
Mr. William Kevin Stoos 
Attorneys at Law 
300 Jackson Plaza 
P.O. Box 327 
Sioux City, Iowa 51102 
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BEFORE THE IOWA INDUSTRIAL COMM I ss I ONER IOWA INDUSTRIAL COMMISSIONER 

CONNIE KAY MITCHELL, 

Claimant, 

vs. 

IO\-iA ~lEATS PROCESS ING, 

Employer, 

and 

CHUB6 GROUP OF l~lSURANCE 
CG~iP AN I ES , 

Insurance Carrier, 
Defendants. 
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INTRODUCTION 

File Nos. 762771 
818960 

A R B I T R A T I O N 

D E C I S I O N 

These are proceeaings in arbitration brought by the claimant, 
Connie Kay Mitchell, against her employer, Iowa Meats Processing, 
ana its insurance carrier, Chubb Group of Insurance Companies, 
to recover benefits unaer the Iowa Workers' Compensation Act as 
a result of allegea injuries of March 22, 1984 ana January 3, 
1986. This matter came on for hearing before the undersigned 
deputy inaustrial commissioner at Sioux City, Iowa on February 
5, 1988. A first report of injury was filea on March 24, 1986 
relative to the allegea January 3, 1986 injury ana on April 24, 
1984 relative to the alleged March 22, 1984 injury. Defendants 
have paid claimant 9 3/7 weeks of temporary total disability 
benefits. 

The recora in this case consists of the testimony of claimant 
ana ot Richard D. Sturgeon as well as of the deposition testimony 
or Jolene Annette Lottin ano of Joint exhibits 1 through 101. 

ISSUES 

Pursuant to the pre-nearing report file □ by the parties, the 
parties stipulated that claimant's rate of weekly compensation 
tor tne allegea 1964 inJury is $196.39 and for the allegea 1966 
inJury ~290.05. The parties further stipulatea that the provider 
ot meaical services woula testity that costs for care other than 
that of Dr. Horst Blume were reasonable and necessary. The 
issues remaining to be aeciuea as regaras both claims are: 
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l. Whether claimant received an injury which arose out of 
ano 1n the course of her employment; 

2. Whether there is a causal relationship between the 
alleged injury and the claimed disability; 

3. Whether claimant is entitled to benefits ano the nature 
and extent ot any benefit entitlement; 

4. Whether claimant is entitled to payment of medical costs 
as author1zea by aefenaants and causally related to her injury 
and also as reasonable ana necessary costs for care as regaros 
meaical care through Or. Blume; and, 

5. Whether an alleged oral settlement agreement is binding 
on t.ne parties. 

REVIEW OF THE EVIDENCE 

Connie Kay Mitchell was born on June 2, 1953, has completed 
10.5 grades ot school and has obtained a GED. She worked as a 
pro6uct1on employee for Iowa Meats Processing from December, 
1980 through December 1986. Claimant had prior mea~ packing 
experience witn Iowa Beef Processors, Iowa Pork Inaustries and 
D & L Processors. Her beginning salary with Iowa Meats was $7.00 
per hour. her previous employers also paid between $6.50 and $7.00 
fer hour. Claimant also worked for approximately five months as 
a helper in a tax office. There, she checked tax return calculations, 
aid aebit and credit bookkeeping and answered the telephone. 

For approximately four years while at Iowa Meats claimant 
graded bellies. She explained the procedure as involving 
pulling the belly off the line, setting it on a scale, trimming 
the beily and then throwing various trimmed parts into separate 
co1ubos. Bellies were reported as weighing from 12-50 pounds. 
One grabbea the belly with the left hand and then reached with 
the right atter trimming it. The weighed belly was thrown into 
the appropriate of four, weight-graded combos. The throw could 
t1ave been backwaro or forwaro or to the siae, depending upon 
which comoo the thrower needed to reach. Four belly graders 
worKeo with four scales witn 800 units or 1,600 bellies processed 
per hour. Clairaant's position was on the farthest back of the 
scales. Claimant alleges she injured her left shoulder and arms 
through repetitive use as a belly grader. Claimant also worked 
triffiming cheeks, boning picnics, trimming butts and boning loins. 

During 1982 while pregnant, claimant trimmed butts, which 
she cnaracterized as'lighter work. A. D. Blenderman, M.D., took 
claimant off work at that time as she had developed shoulder, 
neck ana left arm pain. Claimant statea that her pain haa 
actualiy begun while gracing oellies, but had continually 
worsenea. Meaical recoras, apparently of W. Jennings, M.O., I 
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indicate that claimant complained of burning in the left shoulder 
on March 23, 1982. Myofascit1s of the lett trapezius was 
diagnosed. Dr. Blenderman, per medical reports, apparently took 
c 1 a i n1a n t of t w o r k f r om May 3 , · 19 & 2 th r o ugh Aug u s t , 19 8 2 . 
Claimant was then oft work from late September, 1982 through 
March, 1983 on account of the birth of her child on October 30, 
1982. She returned to grading bellies. Claimant reported she 
was otf work as ot February 20, 1984 for left shoulder and neck 
pain tor which she again saw Dr. Jennings. Claimant was then 
ott work in November ana December, 1985 on account of cluster 
headaches. In 1984, claimant apparently bid on loin pulling, 
but reporteo she was unable to oo that Job on account of neck 
and shoulder pain and was subsequently disqualified. Claimant 
sought care from R. Budens1ek, D.O., initially in March, 1982 
~nd then also in April, 1984 on account of right elbow and left 
arm complaints. She also saw John Dougherty, M.D., during that 
time. He apparently prescribed a shoulder brace. Claimant 
pertormed light-duty work in i984, which she testified consisted 
of cleaning, picking up and painting. Claimant subsequently 
returned to belly grading. She testified she had continuous 
problems and usea Advil which the plant nurse supplied. 

Claimant testified that, on February 13, 1986, stacked meat 
fell upon her, striking her low back. She reported that she 
fell forward and was then Jarred backwards with her legs forward 
and the rest of her body in a backward position. Claimant 
testitieo that, subsequent to that incident, she had episodes of 
left leg numbness which have since resolved. Claimant testified 
that, in Sumffier, 1986, sne missed work intermittently over a 
period ot six weeks for which she was paid temporary total 
a1sab1lity benetits. Claimant again saw Dr. Dougherty during 
this period and, in April, 1986, saw William P. Isgreen, M.D. 
Claimant testified that neither Dr. Dougherty nor Dr. Isgreen 
provided treatment which gave her any relief. On her return to 
work, claimant was doing shoulaer rolls. Claimant reported 
that, in Spring and Summer, 1986, she saw Joe M. Krigsten, M.D., 
and Milton D. Grossman, M.D., as directed by Walter Graves, John 
Morrell's safety director. Claimant reported that, on September 
26, 19b6, Mr. Graves aav1sea her she would not be permitced t o 
seek further meaical care and she subsequently saw her own 
pnysician, a Or. van Patten. Claimant testified that Dr. Van 
Patten placed her on light-duty with restrictions on lifting ana 
pushing ana pulling with the ieft arm. She testified that she 
was subsequently laid off on the basis that light-duty within 
those restrictions was not available. Claimant expressed her 
belief that light-auty was available. Claimant is not now 
worK1ng. She testitied tnat she had sought employment subseque nt 
to her layoff, but f~lt it was not worth working tor $3.50 per 
hour ir one must pay a babysitter ~45.00 per week. Claimant 
expresseo an interest in returning to work after her youngest 
Chila enters kinoergarten in Fall, 1988. 
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Claimant testified that she continues to have problems with 
ner neck and shoulder if she is requirea to do scooping, bending 
er scrubbing. She rep o rted that she has difficulty sleeping and 
needs to change ner position frequently if she is to be comfortable. 
She reported that she has been able to cook, clean and do family 
laundry, but has had tr ouble with litting, benaing, reaching, 
vacuuming ana moving furniture. Claimant no longer bowls, lifts 
wei~hts or plays softball. 

Claimant saw Dr. Blume for examination related to her neck 
ano shoulder in ~1ay, 1987. She cnaracterizea the examination as 
of several hours' ouration and as including grip strength 
testin~ and x-rays. She reported that Dr. Blume has suggested a 
nerve block, but that she does not wish to undergo that procedure. 

Claimant agreea she had had incidents at work on April 14, 
1986 when her left wrist was c·aught in a door; on July 22, 1986 
when she feil and hurt her back; on August 21, 1986 when she 
complained of neck and shoulder pain after she had lifted . 
60-pound boxes. Nursing notes in eviaence confirm the alleged 
incidents. A nursing note relative to the April 14, 1986 
incioent indicates that a guara who witnessed the accident 
stated claimant had intentionally slammed the door on her wrist. 
The guara stateo that claimant opened the door, put her wrist 
behind the door and then let the door shut on her wrist. The 
report tor August 21, 1986 inaicates that claimant is corrlplaining 
of neck and shoulder pains since lifting 60-pound boxes. A note 
or January 3, 1986 indicates that claimant complained of right 
shoulder, thoracic back pain while p~lling on a loin. BenGay 
~as prescribed. Progress notes dated from February 20, 1986 
through July 8, 1986 and with the initials "MAJ" indicate that, 
as of March 11, 1986, claimant stated she had had gradual onset 
of pain in the neck, especially on the left side, since three 
weeks earlier. Objectively, claimant hao limited range of 
motion of the neck, especially on rotation to the right. 
Forwaro bending, siae benoing, tlexion and extension were normal. 
There was some tenderness on the right paravertebral ffiUSculature. 
The assessment was ot cervical myos1tis. 

On April 9, 1986, Or. Dougherty indicated that claimant 
coula stana, walk or sit tor tive to eight hours; could occasionally 
lift up to ten pounds; could bend, climb, carry and kneel 
occasionally; ana, was able to work an eight-hour day, but was 
unable to reach above shoulder level. 

On A~ril 23, 1986, Or. Isgreen opined that his best assessment 
ot claimant's neurological problems was involvement of the 
suprascapular nerve on the lett below the trapezius and along 
the supraspinatus muscle area. He reported that, after four 
years ot aitticulty, he was p~ssimistic about aoing anything to 
help claimant ana felt he would simply declare that the chronic 
ci 1. s co n1 r o r t an a the s u ':;j g e s t 1 o n of i r r i t. a t i o n of th e s up r as c a p u la r 
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nerve precludea working in situations requiring repetitive 
movement such as pulling ana twisting of the shoulders and arms. 
The doctor opined that, under the 1984 AMA guidebook, permanent 
partial impairment of up to fi~e percent was allowed for problems 
of the suprascapular nerve due to discomfort with three to five 
percent being "probably ..• a rrlore realistic nurr,ber." He opined 
that, after tour years of discomfort, claimant had reached a 
plateau ana that he would not anticipate further improvement. 

william M. Krigsten, M.O., reported on June 9, 1986 that, 
when he first saw claimant on May 15, 1986, she haa pain in the 
left siae of her neck with a 25% loss of neck motion and tenderness 
in tne left tra~ezius with some tenderness over the radial head. 
He reported that an EMG of May 16, 1986 was consistent with 
carpal tunnel synarome, although clinically "this doesn't fit 
into the picture." He thought her trouble stemmed from the neck. 
On May 29, 1986, claimant had normal but painful neck motion. A 
Phalens test was negative on May 15, 1986, but as of May 29, 
1986, made all fingers numb and tingle. Cervical spine stretchings 
were prescribed. Claimant did not believe such were helpful. 
On June 27, 1986, or. Krigsten opined that, given claimant' EMG 
evidence of carpal tunnel syndrome, he would give her a 1% 
impairn1ent ot the let t arm. 

John J. Dougherty, M.O., reexamined claimant on July 11, 
1986. In a report of July 16, 1986, he stated that claimant's 
oisability was strictly based on her complaints and that she, at 
best, woula be entitlea to 1%-2% of the left upper extremity. 
He felt that her ongoing complaints were associated with somewhat 
poor posture, her mila scoliosis ana probably either an irritation 
to the suprascapula nerve or possibly a subscapula bursitis or 
periscapular synarome. Be saw no reason why claimant could not 
continue to work, but reported that she had been off work 
repeatedly in the past ana continued to have a problem. He then 
opined that it appeared to him the only answer to her problem 
woula be to quit work ana to live with it. He opined that the 
possibility of a carpal tunnel syndrome should be discussed with 
clc1irrlant "a.1though with the tongue in cheek." He thought her 
problem might possibly be myositis or fibrositis in the periscapular 
area ana left snoulder which possibly coula benefit trorn prolonged 
physiotherapy and aeep heat. On October 7, 1987, G. L. Tapper, 
D.C., aiagnosea claimant's condition as subluxation of the lower 
cervical, upper thoracic spine stating that, in layman's terms, 
sucn representea a minute misalignment of two vertebral segments 
in relationship to one another. He reported the condition can 
airectly or inairectly result in subsequent irritation to the 
nerve or muscular tissues ot the spinal column. Dr. Tapper felt 
that claimant's condition resultec from repetitive spinal stress 
over time. or. Tapper first saw claimant on August 26, 1986 per 
the request ot John Morrell & Company. He reported the claimant 
stated that the previous week she had been lifting boxes weighing 
a~~roximately 60 fOunas for two cays ano then began to experience 
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pain in the lower neck ana upper back. The doctor indicated 
that this inciaent was the closest to a specific traumatic event 
which claimant related in her initial consultation. 

Dr. Dougherty again examinea claimant on October 19, 1987. 
P.e reported he was not terribly impressed with the amount of 
~ain or aiscomtort she was having and he aid not think she was 
having that much trouble. He was unsure as to what else to 
suggest in regaras to treatment, but statea that an MMPI might 
be considerea. He aid not believe that a myelogram was indicated. 
He statea: "lt appears to me as near as I can tell her con1plaints 
were just a gradual onset, probably associated with work. 

Dr. Blume in~tially saw claimant on May 11, 1987. He 
concluaed that claimant had sustained an injury to the cervical 
spine of the facet joints and paraspinal muscle mainly on the 
right side and mid upper cervical spine responsible for the 
cervical ana occipital rnyalgia on the right siae. He thought 
that both the neck ana back conditions were related to years of 
worKing at the packing house where she did lifting, turning, 
twisting, reaching and throwing of pork bellies on a repetitive, 
daily ana yearly basis. He felt claimant had a similar condition 
with some irritation of the facet joints and paraspinal muscles 
in the low back, but without evidence of lower cervical or 
lumbosacral nerve root irritation or compression signs. He 
reportea that he would "basically agree with Dr. Isgreen, that 
the patient has a permanent partial impairment for the neck and 
back conaition to the body as a whole of 5%." 

The following medical expenses were entered into evidence 
tnrough exhibits 2, 3, 4, 56, 62, 67, 70, 99, 100 and 101: 

or. Krigsten -- 4/30/86-6/6/86 
Dr. ~apper -- 8/26/86-9/8/~6 
or. van Patten -- 9/26/86-10/8/87 
Or. ~cGowan -- 8/18/80 
Or. McGowan -- 8/25/80 
or. McGowan 8/27/8U 
Morningside Family Practice -- 7/8/86 
or. Dougherty -- 7/31/86 

$ 225.00 
220.00 
500.00 

32.50 
12.00 
12.00 
20.00 

400.00 

Richara D. Sturgeon identified himself as a self-employed 
paralegal-legal assistant with clai~ant's counsel's firm. He 
reported that he had been involved in work on claimant's file 
ana haa con1municatea with the insurer and the employer regarding 
claimant's claim. Mr. Sturgeon expressed his belief that Iowa 
Meat Processing ha6 changea its name to John Morrell & Company 
on March 15, 1986 an0 that Chubb had ceased to be Iowa Meat's 
insurer as ot February 1, 1986. He repartee that, in Spring, 
1986, claimant had asked assistance with getting medical care as 
a result ot a aispute between John Morrell ana Chubb. Such haa 
not been resolvea as of October, 1986. Mr. Sturgeon described 
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himselt as actively participating in settlement negotiations 
with Chubb as those were carried out by Jolene Annette Loftin, a 
claims adJustor tor Chubb. He re~orted that Ms. Loftin offerea 
$6,000 on a special case settlement where an allegation of 
subsequent inJury would be made. Sturgeon testified that he 
advised Lattin he was investigating the subsequent alleged 
injury and, it touna, would file a new petition against John 
Morrell and its insurance carrier. Sturgeon reported that John 
Morrell subsequent denied that a new injury with John Morrell 
had occurred. He later stated that any new injury was not to 
the u~per boay, but, if any existed, was to the left lower back 
and left leg. He expressed his belief that that did not result 
in a McKeever situation and that, therefore, the parties were 
unable to settle unaer the profferea section 85.35 settlement. 

Jolene Annette Loftin testified that Chubb had been Iowa 
Meats' insurer trom December 1, 1983 through February 1, 1986. 
She indicated that Iowa Meats was sold to John Morrell & Company 
and that Chubb had never insurea John Morrell. Ms. Loftin 
testified that claimant was paid mectical benefits and temporary 
total benefits by Chubb through the following dates: February 
21, 1986 through April 13, 1986; May 16, 1986 through May 20, 
198b; ana, July 9, 1986 through July 14, 1986. She expressed 
her belief that Chubb would not have paid such benefits had it 
been aware ot the holdings in the McKeever aecision. Ms. Loftin 
indicated that claimant was last given medical treatment by 
Chubb under section 85.27 in September, 1986. She indicated 
that Chubb had authorizea claimant to see Dr. Jennings who had 
subsequently referred her to Dr. Dougherty. She indicated that 
Chubb also haa permitted claimant to see Dr. Isgreen when 
claimant sought a second opinion. Ms. Loftin stated that Walt 
Graves haa permitted claimant to seek treatment with Dr. Krigsten 
ana Or. Grossman without the insurer's knowledge. 

Ms. Loftin inaicated that, on approximately August 5, 1986, 
she had a phone conversation with Mr. Sturgeon in which she 
otterea $6,000 to settle the claim on the basis of section 85.35. 
She reported that, on September 16, 1986, during a phone conversation, 
Sturgeon inforffied her that claimant had had an injury ot February 
lJ, 1986 ana that, if Chubb was off coverage for such injury, 
the $6,000 was probably acceptable. Subsequently a letter was 
receivea reporting that claimant's counsel felt there was new 
inLormation suggesting Chubb's coverage was through February 15, 
1986 and that, it such were true, the offer would probably be 
reJectea, but is sucn were not true, the offer would probably be 
acceptea. Ms. Loftin indicated that she checked the coverage 
period ana reestablisnea that the coverage enaea as ot February 
l, 1986. She stated she therefore sent information to her 
counse~ tor processing ot section 85.35 settlement fapers . She 
reported that, by way of a phone conversation of September 29, 
1~8b, Mr. Sturgeon advised her that the aeal had tallen through. 

: 
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APPLICABLE LAW AND ANALYSIS 

Our first concern is whether claimant receivea an injury 
which arose out of and in the course of her employment with the 
allegea employer. 

Claimant has the burden of proving by a preponderance of the 
evioence that she receivea injuries on March 22, 1984 and 
January 3, 1986 which arose out of and in the course of her 
employment. McDowell v. Town ot Clarksville, 241 N.w.2d 904 
(lowa 1976); Musselman v. Central Teiephone Co., 261 Iowa 352, 
154 N.W.2a 128 (1967). 

An employee is entitled to compensation for any and all 
personal inJuries which arise ~ut of ana in the course of the 
employment. Section 85.3(1). 

The inJury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2a 63 (1955) and cases cited at pp. 405-406 of the 
Iowa heport. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) ana Hansen v. State of Iowa, 
2 4 9 I ow a 114 7 , 9 l N • w • 2 d 5 5 5 ( 1 9 5 8 ) • 

)01.3 01 

The words "out of" refer to the cause or source of the 
inJury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
circumstances of the inJury. McClure v. Union et al. Counties, 
lb8 N.w.2o ~83 (Iowa 1971); Crowe v. DeSoto Consol. Sch. Dist., 
2 4 6 1 ow a 4 0 2 , 6 8 N • W . 2 d 6 3 ( 19 5 5 ) • 

"An injury occurs in the course of the employment when it is 
within the ~erioa of employment at a place the employee may 
reasonably be, ana while he is doing his work or something 
i n c 1 a e n ta 1 to i t • " C ea a r Rap i as C o mrn • S ch . D i s t . v . C ad y , 2 7 8 N . W . 2 d 
298 (Iowa 1979), McCiure v. Onion et al. Counties, 188 N.W.2ci 
283 (lowa 1971), Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.w.2a l~b (1967). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 36 (1934), discussed the 
aetinition ot personal injury in workers 1 compensation cases as 
tollows: 

\~hile a ~ersonal inJury aoes not include an occupational 
aisease under the workmen's Compensation Act, yet 
an inJury to the health may be a personal injury. 
(Citations omittea.] Likewise a personal injury 
includes a oisease resulting from an inJury .... The 
result of changes in the human body incident to the 

I , 
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general processes of nature ao not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

• • • • 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an inJury to the 
body, the impairment of health, or a disease, not 
excludea by the ~ct, which comes about, not through 
the natural building up and tearing down of the 
human body, but becaus~ of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.] The inJury to the human body 
here contemplated must be something, whether an 
acc1aent or not, that acts extraneously to the 
natural processes ot nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
aestroys some function of the body, or otherwise 
damages or inJures a part or allot the body. 

J013 0~ 

In McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 
1985), the Iowa Supreme Court upheld this agency's adaption of 
the cumulative inJury rule for application in factually appropriate 
cases. The McKeever Court cited Larsen's Workmen's Compensation 
Law, section 39.50 at 11-350.28 for two general rules as to when 
the injury occurs for time limitation purposes in cumulative 
trauma cases. Unaer Larsen, the injury may occur when pain 
prevents the employee troffi continuing to work or when pain 
occasions the need for medical treatment. The Court adopted the 
view that the inJury occurs when pain prever1ts the err1ployee from 
continuing work reasoning that "clearly the employee is disabled 
ana inJurea when, because of pain or physical disability he can 
no longer work." McKeever at 374. The McKeever Court then 
daoptea what is commonly callee the "last 1nJur1ous exposure 
rule" for successive trauma cases, thereby placing full liability 
upon the carrier covering the risk at the time of the most 
recent trauma bearing a causal reiationship to any disability. 
McKeever at 376. 

Claimant alleges a cumulative trauma brought about through 
repetitious use other arm ana shoulder. In her petition, she 
cites two specific inJury dates, that is, March 22, 1984 and 
January 3, 1986. The tirst reference in the record to complaints 
regaraing claimant's upper extremity and shoulder area occur in 
~hat a~parently is a note of Dr. Jennings of March 23, 1982 
wherein he recites that claimant complains of burning in the 

• 
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lett trapezious area. Claimant was off work from May 3, 1982 
through August, 1982, apparently on account of that complaint. 
Claimant has not alleged a specific injury date in 1982, however. 
Nor does the record made suggest that the claimant did not 
recover sufficiently tram her condition at that time such that 
she could not return to and continue working. Indeed, the 
record indicates that claimant's next treatment for like conditions 
was in spring ana summer, 1984. She saw Drs. Budensiek ano 
Dougherty over that ~erioa, but apparently continuea to perform 
light-duty work. Claimant alleges an aggravation of her condition 
on January 3, 1986, but presentea little evidence regarding such. 
Claimant was then intermittently off work from February 21, 1986 
through April 13, 1986; tram May 16, 1986 through May 20, 1986; 
and, from July 9, 198Q through July 14, 1986. Chubb Group of 
Insurance Companies, the allegeo insurance carrier in this 
action, insured Iowa Meats from December 1, 1983 through February 
1, 1966. Apparently, Iowa Meats was sold to John Morrell & 
Company during 1986. Chubb has never insured John Morrell. 
Claimant continueo to work at the Iowa Meats/John Morrell plant 
until she was terminated from John Morrell's employment on 
September 29, 1986. Claimant's termination resulted from her 
inability to work in the plant, given the restrictions that her 
personal physician, Dr. Van Patten, had imposeo. Claimant had 
several incidents involving neck ana shoulder pain after February 
1, 1986. We exclude from those incidents the alleged injury of 
February 13, 1986 as findings indicate that that primarily 
involveo the lower back and left lower extremity. Claimant did 
catch her left wrist in a door on April 14, 1986; she fell and 
hurt her back on July 22, 1986; and, she complained of neck and 
shoulder pain after lifting 60-pound boxes on or about August 
21, 1986. On January 3, 1986, claimant had complained of right 
shoulder, thoracic back pain while pulling a loin. All of the 
above suggest that, while claimant may have had cumulative 
trauma which culminated in an injury under the McKeever doctrine, 
any such injury aid not occur during Chubb's perioo of insurance 
coverage. Hence, uooer the McKeever aoctrine, Chubb would not 
be liable tor payment of workers' compensation benefits to 
claimant. Any injury would have occurred when claimant left 
work as pain freventeo her trom continuing to work. After 1982, 
a perioa tor which claimant aoes not claim injury in this 
action, claimant aid not leave work again until February 21, 
1986. She did not ultimately leave, that is, she was not 
terminatea on account other restrictions and thereby unable to 
continue working, until September 29, 1986. Both those events 
were outsiae the perioo of Chubb's insurance coverage. Both 
events were also, apparently, beyond the times wh e n Iowa Meats 
emplo~eo claimant. Bence, we oo not find an inJury arising out 
of and in the course ~of claimant's employment with Iowa Meats. 
[\~e expressly do not tina as well that claimant sustainea an 
inJury arising out of and in the course of her employment with 
Jonn horrell. That question is not before us in this action. 
Any issue regarding whether claimant received an injury during 

' l 
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her John Morrell employment would neea to be addressed in a 
claim against that employer.] 

As claimant has not prevailed on the threshhold issue of 
whether she received an injury which arose out of and in the 
course other employment with this employer, we need not reach 
the remaining issues. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

Claimant claims inJury through repetitious use other arrr, 
and shoulder as well as complains of neck pain. 

Claimant complained ot burning of the lett trapezious on 
March 23, 1982. 

Claimant was otf work tram May 3, 1982 through August, 1982 
on account of that complaint. 

Claimant treatea for like complaints in Spring and Summer, 
1984. 

Claimant workea light-duty work during Spring ana Summer, 
1984. 

Claiinant corr,plainea ot right snoulder, thoracic back pain 
while pulling a loin on January 3, 1986. 

Claimant complaineo ot neck ana shoulder pain since lifting 
60-pound boxes on August 21, 1986. 

Claimant was off work for her neck, shoulder and extremity 
complaints from February 21, 1986 through April 13, 1986; from 
May lb, 1986 through May 20, 1986; ana, from July 9, 1986 
through July 14, 1986. 

Chubb provioed Iowa Meats with insurance coverage trom 
December 1, 1983 through February 1, 1986. 

Jonn Morrell was the successor employer to Iowa Meats. 

Chubb did not provide insurance coverage for John Morrell. 

Claimant was terminatea tron, e1nployment with John Morrell on 
September 29, 1986 for the stated reason that the company could 
not provide claimant with work within restrictions which Dr. Van 
Patten imposed. 

Pain aid not prevent claimant from continuing to work at 
Iowa Meats during the period of coverage of the Chubb Group of 
Insurance Companies. 

• 
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CONCLUSIONS OF LAW 

Tl:iEREFORE, I'I' IS CONCLUDED: 

I 

Claimant has not established an injury which arose out of 
ana in the course other employment with Iowa Meats during the 
ferioa ot insurance coverage ot the Chubb Group of Insurance 
Co1nf'an1es. 

ORDER 

ThEREFORE, IT IS ORDERED: 

Claimant take nothing from this proceeding. 

Claimant and defenaants pay equally the costs of this 
proceeding pursuant to Division of Industrial Services Rule 
343-4.33. 

Signed and filed this 

Copies To: 

Mr. Harry H. Smith 
Attorney at Law 
632-b40 Baagerow Building 
~.o. Box 1194 
Sioux City, Iowa 51102 

Mr. Thomas M. Plaza 
Attorney at Law 
200 Home Federal Building 
P.O. Box 3006 
Sioux City, Iowa 5110~ 

?,'-/A- day of 

i" 

HELENJEA 
DEPUTY I 

"'1 . 22'.'.L~~~~=-
'/ALLESER 

~STRIAL COMMISSIONER 

J0130S 
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mWA INDUSTRIAL CD:AlllSSIQ~fR - · 

STATEMENT OF THE CASE 

Claimant appeals from an arbitration decision denying 
benefits relating to a back injury of October 10, 1983. 

The record on appeal consists of the transcript of the 
arbitration hearing; claimant's exhibits 1 through 9; and 
defendants' exhibits 1 through 52. Both parties filed briefs on 
appeal. 

ISSUES 

Claimant states the is,ues on ,ppeal are whether the deputy 
erred in determining that the claimant· had n'ot shown she received 
an injury arising out of and in the course of her employment and 
whether the deputy placed undue reliance upon the fact that 
claimant had prior lower back pain. 

REVIEW OF THE EVIDENCE 

The arbitration decision adequately and accurately reflects 
the pertinent evidence and it will not be totally reiterated 
herein. 

Claimant originally injured her right foot on Oc t ober 10, 
1983 in a work-related accident. Claimant testified that while 
she was at home she ,slipped on her crutches and he.d bacJ< pain. 
She stated that this incident took place sometime in the first 
or mid part of November 1983. She stated that she called Dr. Kimelman 
and complained of back pain. She also testified that she told 
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the doctor of back pain on examination the latter part of 
November. She further testified that she told Margaret McLaughlin 
at a medical terminology class that she fell with her crutches. 
Claimant's earlier answers to interrogatories indicated she had 
informed McLaughlin by telephone. Claimant initially denied and 
later testified she could not remember whether she missed work 
on June 7, 1983 because of a bike accident in which she had hurt 
her back. 

Joshua J. Kimelman, D.O., testified that claimant did not 
mention the back pain from the slip with crutches in the telephone 
call she made to him on November 18, 1983 or the office visits 
on November 15 and December 6, 1983. Margaret McLaughlin, who 
was director of nursing for defendant Hillhaven and was claimant's 
supervisor in October 1983, testified that she did not recall 
claimant ever stating she had slipped with her crutches. Jeri 
Zurg, a staff nurs~ at Hillhaven, te~tified that she accepted 
work absence call-ins and that claimant had called in and said 
she would not be at work in June 1983 because she had a bike 
accident and hurt her back. 

A Mercy Hospital admitting form dated April 16, 1981 reports 
that claimant complained of an injury to the lower back and 
right thigh. A September 6, 1983 note of Roy W. Overton, M.D., 
indicates that claimant complained of low backache and aching in 
the right hip area. 

Kent M. Patrick, M.D., indicated in a letter dated January 
25, 1985 that claimant did not relate history of back problems 
prior to the pain she developed while on her crutches following 
the foot injury. He noted that any activity could bring about 
the same back pain symptoms. In a letter dated January 2, 1985, 
Dr. Patrick indicated that he had only claimant's story and the 
records to go on that she developed back pain while on crutches. 
He opined in that sense the · pain is work-·related. He also noted 
in that letter that history of a preexisting or another injury 
would change the situation. 

APPLICABLE LAW 

The citations of law in the arbitration decision are appropriate 
to the issues and evidence and will be augmented only as necessary. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 10, 1983 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 I owa 516, 133 N.W. 2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insurficient; a probability is nec e ss a ry. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal conn e ction is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodi s t 
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However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

ANALYSIS 

Claimant has the burden of proving by a preponderance of the 
evidence that the injury of October 10, 1983 is causally connected 
to her alleged disability. She asserts that she fell while 
using her crutches in early or mid-November 1983. That assertion 
is not corroborated by other lay testimony or the medical record. 
Her assertion that she informed two other persons of the injury 
contemporaneously to the event is directly contradicted by those 
persons. Dr. Patrick opined that claimant's pain, which was a 
result of use of the crutches, was work-related. He indicated, 
however, that his opinion would be different if there was a 
history of prior injury. There was evidence of prior back 
problems when claimant was seen for complaints of pain in the 
J.ow back April 16, 1981 and September 6, 1983. Also, she missed 
work prior to November 1983 for a nonwork-related back condition. 

Claimant has not 
that her back injury 
October 10, 1983. 

proved by the greater weight of evidence 
is causally connected to the incident on 

Claimant argues on appeal that the deputy placed undue 
reliance upon the fact that claimant had prior lower back pain. 
The deputy in reaching her conclusion relied upon the evidence 
available, including the history of prior back problems. The 
deputy correctly relied upon this history, particularly in 
assessing whether claimant had met her burden of proof and in 
assessing whether Dr. Patrick's opinion was accurate in light of 
an inaccurate history. 

FINDINGS OF FACT 

1. Claimant was examined at Mercy Hospital April 16, 1981 
for low back and right thigh pain. . 

2. Claimant reported she would be absent from work on 
account of a nonwork back injury in Spring prior to October 10, 
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3. Claimant reported right leg pain radiating into the low 
back and right hip to Dr. Overton on September 6, 1983. 

4. Claimant injured her right foot in a work incident of 
October 10, 1983. ,, . 

5. Crutches were initially prescribed for claimant's right 
foot injury. 

6. Claimant first saw Dr. Kimelman on October 14, 1983. 

7. Dr. Kimelman advised claimant not to use crutches on 
November 15, 1983. 

8. Claimant telephoned Dr. Kimelman's office and complained 
oF back problems on November 18, 1983. 

9. Dr. Kimelman surmised claimant's funny way of walking 
and her use of crutches were "screwing up" her back but did not 
report a specific incident of claimant falling on crutches on 
November 18, 1983 or at any other time. 

10. Dr. Kimelman's notes reflect a minor reported incident 
wherein claimant injured her toes following her original foot 
• • inJury. 

11. Claimant's claim of a fall on her crutches is not 
corroborated. 

12. Use of crutches alone might create back problems, but 
other sources need be considered where a claimant has had prior 
back problems. 

13. Claimant has had prior back problems. 

14. Claimant did not advise either Dr. Patrick or Dr. 
Kimelman of her prior back problems. 

15. Claimant's back condition is as likely as not a pre
existing condition unrelated to her use of crutches as it is a 
condition created by her use of crutches. 

CONCLUSIONS OF LAW 

Claimar.t received an injury arising out of and in the c o ur se 
of her employment on Octob e r 10, 1983 . 

.. • 

Claimant failed to meet her burden to causally connect any 
back problem to her injury of October 10, 1983. 

WHEREFORE, the decision of the deputy is affirmed. 

I 
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ORDER 

That claimant take nothing further from this proceeding. 

That claimant pay costs of thi§ proceeding pursuant to 
Division of Industrial Services Rule 343-4.33. 

Signed and filed this )~-/?i.. day of January, 1988. 

Copies To: 

Mr. David Drake 
Attorney at Law 
P.O. Box 65355 
1200 35th Street, Suite 500 
West Des Moines, Iowa 50265 

Mr. Joseph S. Cortese II 
Attorney at Law 
1000 Des Moines Building 
Des Moines, Iowa 50309 

• 

DAVI E. INQUIST 
INDUSTRIAL OMMISSIONER 

• 
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BEFORE THE IOWA INDUSTRIAL CO~iMISSIONER FILED 

DANIEL MORRIS, • • 

88 

Claimant, 
• • 
• • 
• • File No. 

IOWA INDUSTRIAL COMMISSIONER 

787574 
vs. 

CITY OF DES MOINES, IOWA, 

Employer, 
Se.Lf-Insurea, 
Defendant. 

• • 
• • 
• • 
• • 
• • 
• • 
• • 

INTRODUCTION 

A R B I T R A T I O N 

DECISION 

This is a proceeaing in arbitration brought by Daniel R. 
Morris, claimant, against the City of Des Moines, Iowa, employer 
and self-insured defendant for benefits as a result of an injury 
that occurred on February 7, 1985. A hearing was held on August 
21, 1987 in Des Moines, Iowa· and the case was fully submitted at 
the close of the hearing. The record consists of the testimony 
of Daniel R. Morris (claimant), Michael E. Peterson (safety 
administrator) and Elizabeth A. Barstad (rehabilitation specialist) 
and Joint Exhibits one through 158. Both attorneys prepared and 
submitted outstanding briefs in support of their respective 
clients. The exhibit list and the exhibits were exceptionally 
well prepared. They were carefully arranged chronologically, 
clearly indexed an□ were very neat, orderly and readable. 

STIPULATIONS 

The parties stipulated to the following matters: 

That an employer-employee relationship existed between 
claimant and employer at the time of the injury. 

That claimant sustained an injury on February 7, 1985 which 
arose out ot and in th€ course of employment with employer. 

That the type of permanent disability, if the injury is 
touna to be a cause of permanent disability, is industrial 
disability to the body as a whole. 

That in the event of an award, the weekly rate of compensation 
is $233.82 per week • . 

That the fees charged for · medical services or supplies are 
fair and reasonable and that the provider of the supplies and • 

I 
' i 
I 
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services would testify that they were for reasonable and necessary 
treatment of the injury and defendant is not offering contrary . . ev1.aence. 

That no claim is made for credits pursuant to Iowa Code 
section 85.38(2) for previous payment of benefits under an 
employee nonoccupational group health plan. 

That defendant is entitled to a credit for workers' compensation 
benefits paid prior to the hearing for 54 and 2/7 weeks at the 
rate of $233.82 per week. 

, 

That there are no bifurcated claims. 

ISSUES 

The parties submitted the following issues for determination 
at the time of the hearing: 

Whether the . 1.nJury • 
l.S the cause of temporary disability. 

Whether the • • 1.nJury l.S the cause of permanent disability. 

Whether claimant 
. entitled l.S to temporary disability benefits, 

and if so, the nature and extent of benefits. 

Whether claimant • entitled to permanent disability benefits, l.S 

ana if so, the nature ana extent of benefits. 

Whether claimant is entitled to certain medical expenses 
under the provisions of Iowa Code section 85.27. 

Whether claimant is entitled to an independent medical 
examination under the provisions of Iowa Code section 85.39. 

Whether claimant is an odd lot employee. 

SUMMARY OF THE EVIDENCE 

All of the evidence was examined and considered. The 
following is a summary of the pertinent evidence. 

Claimant, who was born on January 11, 1943, was 41 years old 
at the time of the injury and 44 years old at the time of the 
hearing. He discontinued high school in the eleventh grade. He 
then entered the United States Army from 1960 to 1964. While in 
the army he obtained his G.E.D. (general education development) 
certificate. Claimant testified that during high school he did 
well in shop classes. Also, before entering the army he delivered 
papers on a paper route. 

Past employments include work as a mechanic and vehicle 

. 
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maintenance work in the army. Claimant then worked as an 
assistant manager for Hudson Oil Company at which time he pumped 
gas and kept timesheets for other employees. He then got a 
better Job with Jenkins Oil Company where he performed minor 
mechanical repairs and serviced automobiles. Next he performed 
maintenance and repairs on the assembly line at AMF Western Tool. 
He also worked as a spray painter there. After that, he moved 
to California and worked for Reynolds Aluminum as a coil operator. 
He also performed maintenance and inspection work for Reynolds. 
He worked for the Iowa State Highway Commission on a road crew 
as a maintenance man (Exhibit 145). He also engaged in a 
private tree removal business'with other family members. 
Claimant denied any serious injuries or health problems prior to 
this injury. All of his prior employments required manual labor 
or physical activities with his arms. 

Claimant testified that he started to work for employer in 
1969. His employment application, however, is dated May 18, 
1970 (Ex. 145). He passed a preemployment physical examination 
on May 26, 1970 (Ex. 143). He was appointed to the job of 
laborer in the Sewage Treatment Plant Division of the Public 
Works Department on May 27, 1970 (Ex. 108). He was appointed 
sewage treatment plant helper on August 17, 1970 (Ex. 107). 
Claimant earned a Waste Water Treatment Plant Operator Certificate 
on August 25, 1971 that certified that claimant was qualified to 
operate a grade II waste water treatffient plant (Ex. 148). 

Claimant was promoted to assistant sewage treatment plant 
operator on June 19, 1972 (Ex. 103). he operated, inspected and 
maintained technical equipment. The job called for knowledge of 
the materials and equipment used in the operation of water and 
sewage treatment plants; ability to read and interpret from 
gages the operating status of plant equipment; mechanical 
apptitude; ability to follow written and oral reports; ability 
to keep simple records; and ability to supervise the work of 
others (Ex. 151). 

On December 4, 1972, claimant requested voluntary demotion 
to Sewage Treatment Plant Operator (Ex. 101). On July 21, 1980 
claimant became Pumping Station Maintenance Worker (Ex. 96). 
~his was the job claimant was performing at the time of this 
inJury. Claimant's duties were to inspect and maintain pumping 
station equipment. Claimant testified that he inspected pumping 
stations, changed pumps, repackea pumps, mowed the grass, washed 
the windows, mopped the floors and maintained the buildings. 
The job description called for the following knowledge and 
abilities: 

Knowledge and Abilities: Knowledge of the care 
ana operation of sewage pu~ping stations and 

- --~ - - .... - - -

equipment. 
Knowledge of the materials, methods and tools 

-- - -- -·---------
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required to maintain such equipment. 
Ability to operate electrical and mechanical 

equipment and to detect flaws or defects in operation. 
Ability to follow oral and written instructions· 

ability to prepare reports. ' 
Ability to serve as a lead person over a small 

crew and to maintain effective working relationships 
with them and with superiors. 

Ability to operate a motor vehicle safety [sic] 
and efficiently. 

(Ex. 150) 

Claimant's work record and ratings were good (Exs. 109-116) 
except for a reprimand for an unauthocized coffee break on 
November 26, 1981 (Ex. 118). 

Claimant reported a number of accidents and inJuries over 
his 15 years of employment with employer but none of them 
involved his right shoulder (Exs. 119-138). Claimant testified 
that he was always able to return to work ana perform manual 
labor after each of these incidents. Claimant stressed several 
times in his testimony that all of his jobs required physical, 
manual labor and the extensive use of his arm. 

On February 7, 1985 claimant was working at the Neola 
Pumping Station behind Lutheran Hospital with Robert Lumely. 
They were carrying a pump housing down the steps into the 
pumping station. Lumely slipped and claimant caught the weight 
of the pump housing causing a burning sensation in his right 
shoulder. At lunch time, claimant reached for his jacket and 

JUJ..31 

co u 1 d not 1 if t his arm. His r in g f in g e r was s w o 11 en . . C 1 a i man t 
went to the Mercy Hopsital emergency room and was then sent home. 
The following morning he went to the Employee Health Clinic at 
the armory and reported the injury (Ex. 92). 

Randy Miller, D.O., treated claimant on February 7, 1985 ana 
again on February 13, 1985. Dr. Miller reported on February 15, 
1985 that claimant had a resolving right shoulder strain. Dr. 
Miller recorded that claimant had been unable to work since the 
time of the injury on February 7, 1985 (Ex. 91). Claimant 
returned to work on February 18, 1985 (Exs. 89 & 91). Claimant 
was then taken off work again and sent to see Scott B. Neff, D.O., 
on February 27, 1985 (Ex. 87 & 88). Claimant received the 
normal physical therapy tor this type of injury on February 27, 
1985 from Thomas w. Bower, L.P.T., due to a limited range of 
motion (Ex. 86). 

On February 27, .1985, Dr. Neff speculated that claimant 
could have a hemorrhagic subacromial bursitis and impingement 
syndrome. · He prescribed medications and incr e as e d the physical 
therapy. Dr. Neff did not believe claimant had a rotator cuff 

. . ·---.. -~ ---- ·- - . - ---
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tear. He said that claimant should not work (Ex. 85). A bone 
scan was oraerea on March 6, 1985 (Ex. 82). The bone scan did 
not show any increased uptake in the right AC joint and his 
passive range of motion was normal except for some crepitus and 
pain with abduction. Claimant was released to return to work on 
regular duty without specific limitations on March 18, 1985 (Exs. 
77-79). At the hearing, however, claimant testified that he was 
only released to return to w~rk to light duty. Claimant further 
contended that he had never been released to return to work to 
full auty at any time after the inJury. Claimant did, however, 
return to work on March 18, 1985. 

, 

On September 13, 1985, claimant reported to the Employee 
Health Clinic that he was having trouble with his shoulder again. 
Claimant was referred to Dr. Neff again (Ex. 75 & 76). Dr. Neff 
said on September 18, 1985 that claimant complained of more pain 
and crepitus in his right shoulder ana tingling and numbness in 
his right arm if he tried ~o ~6ri above shoulder level (Ex. 74). 

Mr. Bower reported to Dr. Neff on September 23, 1985 that an 
EMG die not demonstrate any abnormality (Ex. 72). An arthrogram 
did not show a rotator cuff tear. Cervical spine films were 
normal for his age. A NEER subacromial impingement diagnostic 
test, however, was positive for shoulder impingement. A resection 
of the coracoacromial ligament, acromioplasty and resection of 
the subacromial bursa was proposed. If performed, claimant would 
be limited to sedentary work for two weeks and then could not do 
laboring work for from four to six weeks (Ex. 63). Claimant 
requested a second opinion on the surgery (Ex. 61). Robert F. 
Breedlove, M.D., also diagnosed impingement syndrome of the 
right shoulder and he also recommended the surgery (Ex. 58). 

The surgery was performed on October 29, 1985 (Ex. 52). 
Claimant was taken off work on September 24, 1985 (Exs. 70 & 71). 
Claimant was scheauled to return to work on light duty on 
January 23, 1986 (Exs. 36-38). When · claimant complained of pain 
on January 31, 1986 he was then kept off work again until 
February 7, 1986 (Ex. 34). Claimant actually requested to go 
back to his regular duty, instead of light duty on February 4, 
1986 and the physical therapist thought that he could do so (Ex. 32). 

On February 28, 1986 claimant continued to complain about 
right shoulder pain (Ex. 29). Claimant was then sent to the 
Sports Meaicine Center at Iowa Methodist Medical Center on March 
21, 1986 for extensive physical therapy (Ex. 27). When the 
physical therapy hurt his shoulder on March 27, 1986 (Ex. 26), 
Dr. Miller then took claimant off work again on March 28, 1986 
(Ex. 25) until April 2, 1986 when he was returned to work light 
duty with no use of ·the right shoulder (Exs. 22 & 23). 

On April 21, ~1986 , -- after claimant continued to complain of 
right shoulder pain, even on light duty, claimant was sent 

I 
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home by Kenneth Schultheis, D.O. (Ex. 19). On the same date, 
April 21, 1986, claimant was directed to go to the pain center 
at Mercy Hospital Medical Center (Ex. 17). Dr~ Schultheis then 
released claimant to work again on light duty on May 2, 1986 
(Exs. 13, 15 . & 16). 

Claimant maintained that there was no light duty work in his 
department. He was given one light duty job in the parts room 
but that involved using his right arm and reaching. Claimant 
theretore, contended that he could not perform that job. 
Claimant was then assigned another job washing walls in the 
library. After doing this job for only approximately two hours, ' 
his right shoulder swelled up clear out to the center of his 
chest. Claimant was assigned another job where he was directed 
to dig a hole with a shovel. After attempting to do this for 
two hours, he was forced to go home at break time. Claimant was 
assigned still another jo0 t9 take inventory. Claimant contended 
that this job required writing and the writing caused his arm to 
hurt. Claimant testified that it felt like the bones in his 
shoulder were rubbing together. 

On April 28, 1986, James Blessman, M.D., reported that 
claimant stated that he had intractable pain in his right 
shoulder which actually increased rather than decreased after 
the surgery. Claimant stated that he was having trouble sleeping. 
Furthermore, the pain in his shoulder was causing him to be very 
irritable. Dr. Blessman recommended that claimant be admitted 
to the Mercy Hospital Pain Center (Ex. 14). 

A week earlier on April 21, 1986, Dr. Schultheis reported 
that claimant told him that he could no longer do his job even 
on light duty due to the pain. Claimant told Dr. Schultheis 
that he just could not work eight hours a day (Ex. 19). Dr. 
Schultheis then reported on May 5, 1986 that claimant requested 
a oisability rating from him because claimant felt that fie could 
no longer handle the job (Ex. 12). 

Claimant testified that when he left the city in late June 
or early July of 1986, that there was very little that he could 
do with his right arm that aid not irritate it. Claimant 
testitied that he could not raise his right arm up above his 
waist. Working below his waist he only had approximately 
one-half of the strength in his right arm. Claimant averred 
that his arm constantly ached like a dull toothache and that it 
has continued to feel that way even up to the time of the 
hearing. Claimant explained that he refused to go to the Pain 
Center because he needed to work in order to get money. It wa s 
demonstrated on cross-examination however, that claimant's work 
was in the evening hours and that claimant could have worked and 
also gone to the Pain Clinic at the same time. 

-··· .. --·- --

On May 7, 1986, Mr. Bower assessed a 17 percent permanent 
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functional impairment of the right upper extremity (Ex. 9). On 
the same date, . Dr. Neff found that claimant still had pain over 
the right AC joint. Claimant, however, declined to have another 
bone scan to see it degenerative changes had occurred. Claimant 
contended that the earlier bone scan gave him a rash on his legs. 
Dr. Neff contended that the rash on his legs was not related to 
the bone scan. At this time claimant also asserted that he was 
having severe headaches which began in his neck and go into his 
face (Ex. 9). At the request of Dr. Schultheis (Ex. 8) Dr. Neff 
fractioned Mr. Bower's permanent functional impairment rating of 
17 percent. Dr. Neff assigned 12 percent of the rating to 
claimant's work-related injury and five percent of this rating 
to normal wear and tear that occurs with advancing age and 
activities unrelated to work (Ex. 7). Dr. Neff imposed no 
limitations or restrictions at this time (Exs. 7 & 9). At the 
time of claimant's final visit to the Employee Health Clinic on 
July 2, 1986, Dr. Blessman said that he believed that claimant's 
pain was real; that claimant could perform some limited duty; 
but that claimant was poorly motivated to return to work. At 
that time, he moaitied claimant's restrictions even further to 
enable him to return to work by stating that claimant should not 
lift more than tive pounds. Dr. Blessman added that claimant 
refused to do even this. Again, he recommended that claimant 
try the Pain Center (Ex. 6). 

Claimant was examined quite thoroughly and evaluated by a 
physician of his own choice, Paul From, M.D., on July 18, 1986. 
Dr. From reported that claimant had decreased range of motion of 
the neck, especially to the right. There was limitation of 
motion in the right shoulder with abduction limited to 90 
degrees. Claimant also demonstrated a limitation of internal 
rotation. Claimant complained of pain and numbness _in his 
shoulder which Dr. From said were due to this injury. He found 
that claimant sustained an impairment of ten to 12 percent of 
the body as a whole (Ex. 4). 

Marshall Flapan, M.D., examined and evaluated claimant on 
January 15, 1987. He said that claimant continued to have pain 
and discomfort in his right shoulder which claimant said was 
worse after the surgery than prior to the surgery. Dr. Flapan 
related that claimant feels discomfort after only one hour of 
use. Actively claimant could not abduct more than 60 degrees. 
Passively Dr. Flapan could abauct his shoulder to 110 derees. 
Claimant demonstrated less grip strength on the right than on 
the left. Dr. Flapan diagnosed: 

DIAGNOSIS: 

1) Chronic shoulder pain and discomfort secondary 
to a work-related accident in February of 1985. 
- -- - - - . . -- -· - -

- - ~- - - - -- . 

2) Post-op fibrosis of the right shoulder secondary • 
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to above. 

3) Status post op: Impingement release right 
shoulder over a year ago. 

(Ex. 3, page 2) 

Dr. Flapan found that claimant sustained a 20 percent 
permanent functional impairment of the right upper extremity as 
a result of the work-related injury (Ex. 3, p. 2). He recommended 
the following restrictions: 

RESTRICTIONS 

It is my opinion at this time that Mr. Daniel 
Morris is able to work at some type of sedentary 
activity which does not require the extensive use 
of his right upper extremity • . I doubt if he would 
be employable in any occupation which required the 
use of his hands above the level of his shoulders. 
Pulling and pushing with the right upper extremity 
should be restricted. Weight lifting would be 
okay, probably, lifting nothing higher than the 
level of his waist. 

(Ex. 3, p. 2) 

Dr. Flapan haa nothing further to offer in the way of 
treatment. He stated that claimant's healing period had ended. 
He felt that with time and without abusing his shoulder that 
claimant's discomfort will tend to disappear (Ex. 3, p. 3). 

Claimant chose to see Craig A. Wignall, D.C., in September 
of 1986. Claimant admitted that he was not referred there by 
~mployer. he also admitted that he did not notify employer that 
he was going to see Dr. Wignall and he did not ask permission to 
see Dr. Wignall. Dr. Wignall made a report on April 9, 1987. 
He stated that the entire right shoulder was irritated, range of 
motion was moderately reduced, there was evidence of fibrosis 
and myofacitis. Dr. Wignall stated that he did not believe 
claimant's shoulder wouid ever be normal again. He added that 
claimint would need treatments two to four times a month to 
prevent further deterioration (Ex. 2). Claimant testified that 
he saw Dr. Wignall because his wife went there first. Dr. 
Wignall tola claimant's wife that he could help claimant. 
Claimant testified that Dr. Wignall manually moved his arm, then 
usea a shocker and then put some deep heating stuff in his arm. 
The pain would go away for about two h ours and th e n it would 
come back again. 

A very detailed Functional ~apacity Evaluation was performed 
at Mercy Pain Center on July 30, 1987. It showed that claimant 

I 
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his right upper extremity (Ex. 1). 
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On July 31, 1987 James L. Blessman, M.D., reported to 
defendant's vocational rehabilitation specialist, Elizabeth A. 
Barstad, that claimant could lift 50 pounds infrequently and 25 
pounas or less frequently. Claimant was totally restricted from 
climbing a ladder and should not work in extreme cold temperatures 
on a regular basis. Dr. Blessman added that claimant should do 
no lifting above waist level and no reaching above shoulder 
level (Ex. 1, pp. 6 & 7). 

, 

On September 23, 1986, claimant was evaluated by Robert w. 
Jones, B.S. and G. Patrick Weigel, M.A., two vocational rehabilitation 
specialists. They also reported that claimant told them that 
the surgery increased his perceived pain and his ability to 
abduct, but the surgery had enabled him to flex his arm to 
shoulder level. Claimant also repo rted that any physical 
activity of any kind with his right arm aggravated his right 
shoulaer. Claimant also reported to them that he had leg cramps 
and dermatitis which began two or three days after the bone scan 
and these symptoms have continued every since. 

Claimant completed the pencil and paper portion of several 
tests: the General Apptitude Battery Test (GATB), the Career 
Assignment Inventory (CAI), Volpar Component Work Samples number 
four for upper extremity range of motion and number eleven for 
hand, eye and foot coordination. Claimant manifested difficulties 
in writing with his right arm and reaching. His test results 
were average and showed that he could do the vast majority of 
occupations found in the Dictionary of Occupational Titles (DOT) 
(Ex. 3, pp. 4-8). 

These men reported that claimant's employment interests were 
blue collar types of jobs working with things rather than people. 
They said claimant was a good repairman and enjoyed that work. 
He aisplayed steady work habits and good concentration. Claimant 
avoided using his right arm. Weigel and Jones recommended that 
claimant return to work with the city of Des Moines in a light 
auty capacity within his restrictions with the possibility of 
eventually being able to work without restrictions. Claimant 
testified that the city never called him in and offered him any 
employment after they received this evaluation. 

Claimant testified that his current condition is that when 
he moves his shoulder it feels like the bones are rubbing 
together. He cannot handle the vibration of a chain saw. He 
can no longer fish because he cannot crank the reel with his 
dominant right arm. · 

Claimant testifiea that his current employment is that he 
and his wife clean two buildings. He does this work simply to 
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pay the bills. The duties are to take out the trash, dust and 
mop the floor. Claimant testified that he is able to perform 
these tasks. Claimant testified variously that this job requires 
one to two hours per day and at another point two to four hours 
per day. He added, however, that he himself could only work 
approximately one hour and then he would have to take a break 
and rest because ot the pain in his right arm. Claimant first 
testified that could not remember, but later testified, that he 
aid in fact start this job in January of 1986, even before he 
returned to work with the city after his surgery on October 29, 
1985. he aid not return to work for the city until February of 
1986. Claimant further admitted that he was doing the tasks 
required by this job at the same time that he told the city he 
was unable to perform the light duty or modified work provided 
by them. Claimant explained however, that he did not know of 
any city job where you can work only one hour and then take a 
break. Claimant related that if he tried to work three or four 
hours it would hurt so bad that he would not be able to sleep. 

Claimant testitied that he and his wife divide $1,065.00 per 
month for doing this job. His share then, is $532.50 per month. 
He testitied that he forme-rly earned $768.00 biweekly from the 
city. Claimant testified that Dr. Neff's statements in his 
letter ot May 14, 1986 about this employment are false. Dr. 
Neff nad said: 

Mr. Bower tells me that this patient is leaving the 
employment of the city to supervise a janitorial 
crew that is run by his brother, and he is content 
to do that, and will make more money than he is 
currently making at his city job. 

Obviously, that is a P?Sitive situation for him, 
and there is certainly no reason to restrict him 
from that activity of his choice. 

* * * 

In light of his expressed wishes to Mr. Tom Bower, 
we will certainly release him him from our care, to 
assume his new occupation as supervisor of a 
Janitorial cleaning service. 

(Ex. 9) 

Claimant conceded that he has not sought any other kind of 
employment elsewhere because he did not believe he could find 
anything. He testified that he was never offered any vocational 
rehabilitation by employer. He was informed at one time that 
someone would contact him, but nobody ever did. Claimant 
testifi~d~ha£-·be ha~ no ·plans to seek any other or different 
employment in the future. Claimant stated that he can no longer 

- - -- - --•--- ---- -
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do woodworking at home because his right hand cannot hang on to 
the skill saw. tte cannot do any of his old city jobs because he 
is unable to work eight hours a day. · 

Claimant admittea that no doctor told him that he could not 
do light work eight hours a day for the city. This was simply 
his own personal decision. He also acknowledged that it was his 
own personal decision to take a leave of absence. He granted 
that no doctor had recommended to him that he take a leave of 
absence from his job. He admitted that no one told him not to 
litt. He doesn't do it however, because when he gets objects to 
waist level he begins losing his strength. 

Claimant's basic position was that the city offered him no 
employment that he could perform within his limitations. 
Claimant testified that he never did say that he did not want to 
work at all. He only complained about wh~t effected his shoulder 
and arm. 

Michael E. Peterson, safety administrator for the city, 
testitied that he was aware of the injury on February 7, 1985. 
His first contact with claimant was in February of 1986 when 
claimant returned to work. Claimant called him and asked him 
about a disability settlement. Peterson testified that claimant 
not only received workers' compensation benefits while he was 
off work but also ''J time'' which is a supplement from the city 
that is equivalent to approximately 115 percent to 120 percent 
ot claimant's net salary. Peterson related that claimant was 
ottered light duty in March and April of 1985 but would not 
cooperate with the job modifications provided by the city. 
There was no medical evidence or explanation for why claimant 
could not do these jobs. Claimant was not held to any strict 
standard. The only objective in providing these jobs was to 
supply some work hardening to allow claimant to build up to 
regular employment again. Peterson testified that claimant maae 
some effort but there was no explanation for why he could not do 
what the doctors expected him to do. Many of the tasks assigned 
to claimant could have been performed left handed. 

Claimant would simply go home saying that he could not take 
the pain. Peterson said that Dr. Neff told him that claimant 
was not interested in working for the city in any capacity. At 
claimant's request he was given 60 days medical leave of absence 
and an adaitional 30 days of pay in approximately July of 1986 . 
Claimant is currently on extended leave of absence without 
benefits. Peterson testified that claimant told him that he 
refused to go to the Mercy Pain Center because he could not 
hanale it with his financial obligations. Peters o n said that he 
offered to start cla•imant 's permanent partial disabj lity benefits 
but claimant still declined to go to the pain cente r. Peterson 
thought it was- i -nconsistant ·tha:t claimant could not work due to 
pain but at the same time refused to go to the pain center for 
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treatment for his pain. Peterson said that claimant told him 
that he did not want to try any other jobs with the city. 
Claimant thought his own job was the easiest job. Peterson 
statea that claimant usea up all of his medical leave and comp 
time and was then put on extended leave of absence. Peterson 
concluded that claimant simply did not want to work for the city. 

After Dr. Neff rated claimant and discharged claimant from 
treatment, claimant did not ask for any further medical treatment 
from the city. Claimant never contacted the city again to ask 
for any employment. After claimant's evaluation by Weigel and 
Jones, claimant did not call Peterson and as~ for a job. 
Peterson saia he felt the burden was on the claimant to contact 
him if he wanted a job with the city. Peterson said that he 
felt no duty to contact claimant after he rec~ived the report of 
Weigel and Jones. He related that the city job structure is 
such is that it is not possible to simply tailor up a job for 
claimant to do within his restrictions. All of the jobs are 
either civil service or union jobs. You must either apply or 
bid in order to receive one of these jobs. As to claimant's 
future status with the city, Peterson said he is waiting to see 
what claimant's real interest is after the workers' compensation 
matter is resolved. Placing the claimant on a extended leave of 
absence status makes it easier for claimant to be reemployed. 
Claimant said that he had not heard of Dr. Wignall until the 
date of the hearing. 

Elizabeth A. Barstad, a rehabilitation specialist, testified 
that she evaluates disabled persons and assists them in returning 
to their former job or in finding other employment. She was 
hired by the city to do a vocational assessment. She did not 
interview claimant personally in this case. She met him for the 
first time at the hearing. She did review his job history, his 
meaical reports, claimant's deposition of March 10, 1987 and the 
work capacity evaluation of January 15, 1987. Barstad contended 
that it is neither helpful nor harrntul to meet the claimant in 
person in order to perform an evaluation. She said that claimant's 
GATBY scores showed an educational level of two years beyond 
high school. Her primary consideration was the restrictions 
recommended by Dr. Blessman. On July 31, 1987, Dr. Blessman 
said that claimant could lift 50 pounds infrequently, 25 pounds 
or less frequently, he was prohibited from climbing ladders, he 
should noc work in extremely cold temperatures, he should not 
lift above his waist and he should not reach above shoulder 
level. 

Barstaa testifiea that her computer printout demonstrated 
over 100 Jobs from the Dictionary of Occupational Titles (DOT) 
that claimant had the ability to perform. She listed the 
following Job categories within claimant's ability (1) janitor 
maintenance: (2) mail ~orting: - (3) security guard: (4) electronics 
Jobs: (5) dispatcher: (6) clerical jobs and (7) supervisory jobs. 

I 
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Barstad testified that claimant was employable. She stated that 
she based her op inion upon Dr. Bless1nan 's recommended restrictions 
and not upon the claimant's selt-imposed restrictions. Barstad 
admitted that she was not asked to find a job for claimant but 
only to find the availabilty of jobs that he could do. Barstad 
further testified that she contacted a number of employers and 
found a number of job openings in these same categories that she 
felt claimant could perform. 

APPLICALE AND ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of February 7, 1985 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufticient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
~art, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, . 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

Claimant did sustain the burden of proof by a preponderance 
of the evidence that the injury was the cause of both temporary 
and permanent disabilty. Although claimant has had a number of 
injuries and health problems, he had sustained no problems with 
his right shoulder prior to this inJury. All of the doctors 
proceeded on the history of the injury to the shoulder which 
occurrea on February 7, 1985. No other cause is suggested 
either directly or indirectly in any of the evidence. 

Claimant is entitled to temporary disability benefits for 
the periods of time that he was taken off work by the doctors. 
These peiiods ot time are as follows: 

(1) 02-07-85 to~02-18-85 
(2) 02-27-85 to 03-18-85 
( 3 ) o 9..:. 2 4 - 8 s to -o· 2 - o 7 - ·a 6 -
(4) 03-28-86 to 04-02-86 

.. . . -- - -- .. 

(Exs. 89 & 91) 
(Exs. 87 & 88; Exs. 77-79) 
(Exs. 70 & 71; Ex. 34) 
(Ex. 25; Exs. 22 & 23) 

• 
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(5) 04-21-86 to 05-02-86 

J013~4 

(Ex. 19; Exs. 13, 15 & 16) 

Even though Dr. Neff assessed an impairment rating on March 
14, 1986, which is the date frequently used for maximum medical 
improvement, claimant is nevertheless, only entitled to payment 
for the periods of time when the doctors took him off work as 
set out above. For the same reason claimant is not entitled to 
temporary disability benefits until Dr. Flapan happened to 
mention gratuitously that claimant's healing period had ended on 
January 15, 1987. 

As to permanent disabilty, claimant has not sustained the 
burden of proof by a preponderance of the evidence that he is 
permanently and totally disabled. Diederich v. Tri-City R. Co., 
219 Iowa 287 258 N.W. 899 (1935). Nor can it be said that 
claimant is permanently and totally disabled under the odd lot 
doctrine as defined by the Iowa Supreme Court in the case of 
Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985). In 
order to make out a prima facie case, claimant must first 
demonstrate a bona fide effort to return to gainful employment 
in the area of his residence. Claimant testified that he had 
not sought any employment of any kind anywhere since his injury. 
He had not made any attempt to return to work for the city based 
upon his own personal determination that the city does not have 
any jobs that he can do. Claimant has singularly and unilaterlly 
determined that there is no other ernployment in the competitive 
labor market that he can perform and therefore, he has made no 
atternpt of any kind to find any employment anywhere. Therefore, 
claimant has failed to make a prime facie case of permanent 
total disability based upon the odd lot doctrine. Emshoff v. 
Petroleum Trans. Services, file no. 753723 (Appeal Decision 
March 3i, 1987). Claimant has also demonstrated no anatomical, 
organic or physical abnormality that has been identified by any 
ot the medical practitioners which would make out a primie facie 
case of permanent total disability. None of the doctors suggested 
that claimant is not able to work at all. On the contrary, a 
number of the medical practitioners recommended that claimant 
could work within certain restrictions. Claimant's self-determination 
of disability then is not supported or corroborated by any of 
the meaical evidence or any other evidence in the record. 

Furthermore, as pointed out by defense counsel in her brief, 
claimant's past employment accomplishments and his current 
abilities based upon the testimony of Weigel, Jones and Barstad 
place claimant well beyond the typical unskilled, unemployable, 
odd lot employee. Claimant has also failed to make out a prime 
facie case for this reason that he is an odd lot employee . 

. 
Even if claimant had made out a prime facie case as an odd 

lot employee, 9ef~ndant demonst_rated tl1rough ( l) the testimony 
ot Weigel, Jones, and Barstad; (2) the functional capacity 
evaluation and ( 3) the testirnony of Dr. Blessman, that even 

-- - - - --- .. 
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though claimant has restrictions, he is still very employable in 
a number ot occupations for which openings are usually available 
and were actually available at the time of the hearing. 

If claimant has an impairment to the body as a whole, an 
inaustrial disability has been sustained. Industrial disability 
was definea in Diederich, 219 Iowa 587, 593, 258 N.W. 899, 902 
as follows: "It is therefore plain that the legislature intended 
the term 'disability' to mean 'industrial disability' or loss of 
earning capacity and not a mere 'functional disability' to be 
computed in the terms of percentages of the total physical and 
mental ability of a normal man." 

Functional impairment is an element to be considered in 
determining inaustrial disability which is the reduction of 
earning capacity, but consider-ation must also be given to the 
injured employee's age, eaucation, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251,257 (1963). 

The operative phrase then in industrial disability is loss 
of earning capacity. Ver Steegh v. Rolscreen, IV Iowa Industrial 
Commissioner Report 377 (1984). 

Claimant was 41 years old at the time of the injury and 44 
years ola at the time of the hearing. He is therefore, in the 
middle part of his working life. His loss of future earnings 
from employment due to his disability is more serious than would 
be the case for a younger or an older individual. See Beck v. 
Turner-Busch, Inc., Thirty-fourth Biennial Report of the Iowa 
Inaustrial Commissioner 34 (1979); Walton v. B & H Tank Corp., 
II Iowa Industrial Commissioner Report 426 (1981). 

At the same time, claimant is young enough to be retrained. 
The feasibility of retraining is one of the considerations 
involved in determining industrial disabilty. Conrad v. Marquette 
School, Inc., IV Iowa Industrial Commissioner Report 74, 78 
(19b4). 

Claimant testified that he was told that he would be contacted 
by a vocational rehabilitation person but that he was never 
contacted. Therefore, defendant made no attempt to vocationally 
rehabilitate claimant. Scnelle v. HyGrade Food Products, 
Thirty-third Biennial Report of the Industrial Commissioner 121 
(1977). 

At the same time, claimant did not seek private vocational 
rehabilitation or the services of the State of Iowa Vocational 
Rehabilitation Services on his own initiative. Defendant has 
demonstrated that they made an effort to modify approximately 
four Jobs in oraer to meet claimant's restrictions. Claimant's 
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contention that he could not perform these jobs was not supported 
or corroboratea by the aoctors or any other evidence. On the 
contrary, claimant did acknowledge that he was · aoing the janitorial 
service job as a self-employed person with his wife even prior 
to the time tlEt: re vJ3S released to return to work for the city 
after his surgery. Claimant's explanation of a dull ache and 
constant pain in his right shoulder and arm, even though they 
are true, are not a substitute for medical findings of impairment. 
Waller v. Chamberlain Mfg., II Iowa Industrial Commissioner 
Report 419, 425 (1981). 
, 

An employee making a claim for industrial disability will 
benefit by a showing of some attempt to find work. Hild v. 
Natkin & Co., I Iowa Industrial Commissioner Report 144 (Appeal 
Decision 1981); Bientema v. Sioux City Engineering Co., II Iowa 
Industrial Commissioner Report 24 (1981); Cory v. Northeastern 
States Portland Cement Co., Thirty-third Bienniel Report of the 
Industrial Commissioner 104 (1976). 

Since claimant has made no showing of any effort to find any 
kind of employment, then there is no evidence from which it can 
be determined what claimant can and cannot do within the boundries 
of his disability and limitations of persistant pain. Schofield v. 
Iowa Beef Processors, Inc., II Iowa Industrial Commissioner 
Report 334, 336 (1981). Claimant's unsupported statement that 
he can only work approximately one hour with his right arm 
before he has to quit is not sufficient to sustain an award of 
permanent total disability or an extremely large award of 
permanent partial disability. 

Nevertheless, claimant has established a substantial amount 
of industrial disability. Most of claimant's former -employments 
during the last 15 years with the city and even prior to that 
are now foreclosed to claimant because of his lifting restrictions, 
no climbing of ladaers restricti.ons, no work in extreme cold 
temperature restriction, no lifting above waist level restriction 
and no reaching above shoulcier level restriction. These restrictions 
will cause a sizable reduction in claimant's earning capacity. 
Michael v. Harrison County , Thirty-fourth Bienniel Report of the 
Inaustrial Commissioner 218, 220 (Appeal Decision 1979). 

At the same time, claimant's post injury earnings are not 
synonymous with his loss of earning capacity. Post injury 
earnings create an inference of earning capacity commensurate 
with them, but are rebuttable by evidence showing them to be 
unreliable basis for estimating earning capacity. 2 Larson 
~orkmen's Compens a tion Law, section 57.2l(d). P ost inJury 
earnings are not synonymous with earnin g capacity. 2 Larson, 
sections 57.21, 57.31. This is particularly true in view or 
claimant's lack of motivation to perform the modified jobs 
provided by the city based on the testimony o f Pete rson, the 
doctors and the Employee Health Clinic. Post injury earnin9s 
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are also no indicator in a situation where claimant has made no 
etfort or any attempt to look tor work within his abilities in 
the competitive labor market based upon the testimony of Weigel, 
Jones and Barstad. 

Dr. Neff found claimant's permanent functional impairment to 
be 12 percent of the right upper extremity. This converts to 
seven percent of the body as a whole using the Guides to the 
Evaluation ot Permanent Impairment, second edition of the 
American Medical Association, table 20, on page 23. 

Dr. From-stated that claimant's permanent functional impairment 
was ten to 12 percent of the body as a whole. 

Dr. Flapan determined that claimant's permanent functional 
impairment rating was 20 percent of the right upper extremity 
ana using the AMA Guides again this converts to 12 percent of 
the body as a whole. 

Dr. Blessman did not give a permanent functional impairment 
rating. 

Claimant has sustained a significant permanent functional 
impairment of the boay as a whole. Also, claimant's restrictions 
imposed by Dr. Blessman are significant. At the same time, 
claimant did not satisfactorily explain why he could not do the 
modified jobs provided by the city when the doctors felt that he 
should be able to do them. Claimant did not satisfactorily 
explain why he has not sought employment within his restrictions 
within the competitive labor market. Claimant did not satisfactorily 
explain why he did not accept the treatment at the Pain Center 
which defendant was willing to pay for when claimant .said that 
he was unable to work due to his pain. Claimant testified that 
he neeaed to work to obtain money. However, Peterson testified 
that claimant was offered the payment of permanent partial 
disability benefits while he took treatment at the Pain Center. 
It was also established that the Pain Center hours did not 
conflict witn claimant's job which was primarily in the late 
afternoon and evening hours. Employers are responsible for the 
reduction in earning capacity causea by the injury. They are 
not responsible for a reduction in actual earnings because the 
employee resists returning to work. williams v. Firestone 
Tire and Rubber Co., III Iowa Industrial Commissioner Report 279 
(1982). 

Based on the foregoing considerations and all of the factors 
that are consiaered in determining industrial di s ability, it is 
determined that claimant has sustained a 30 percent industrial 
disability to the boay as a whole. 

Claimant asserted that he has had a rash on his legs and leg 
cramps ever since the bone scan ordered by Dr. Neff. Fairly 

-- -
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early in Iowa workers' compensation law the Supreme Court 
decidea that where an accident occurs to an employee in the 
usual course of his employment, the employer is liable for all 
consequences that naturally and proximately flow from the 
accident. Oldham v. Scofield & Welch, 222 Iowa 764, 767-68, 266 
N.W. 480, 269 N.W. 925 (1936); Lindeken v. Lowden, 229 Iowa 645, 
295 N.W. 112 (1940). 

It has long been established that whenever the treatment 
employed for an injury aggravated or increased the disability 
initially caused by the inJury, the employer and it's insurance 
carrier remain responsifrle for all of the resulting disability. 
InJury resulting from treatment is considered as having been 
proximately caused by the original injury. Heumphreus v. State, 
334 N.W.2d 757 (Iowa 1983); Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 and Cross v. Hermanson Bros., 235 
Iowa 739, 16 N.W.2d 616 (1944). 

Dr. Neff however, · stated that the rash was unrelated to the 
bone scan (Ex. 9). Claimant also admitted on cross-examination 
that this conaition haa not caused him any disability. Therefore, 
it is determined that claimant has not sustained the burden of 
proot by a preponaerance of the eviaence that the leg rash and 
cramps are sequellae of this injury. Even if he had done so, 
claimant has conceded that this condition caused no disability. 
Theretore, claimant is not entitled to any additional disability 
benefits based upon the alleged leg rash and leg cramps. 

Iowa Code section 85.27 requires the employer to furnish 
reasonable meaical treatment. It also gives employer the right 
to choose the care, except in the case of an emergency or in a 
situation where the industrial commissioner has ordered alternate 
care. Claimant testified that he personally chose to see Dr. 
Wignall. He admitted that he did not ask employer for permission 
to see Dr. Wignall. Employer had already supplied Dr. Neff, Dr. 
Miller and Dr. Schultheis that claimant could see at any time 
for authorized care. There was no emergency. There was no 
application for alternate care. Consequently it is determined 
that claimant is not entitled to reimbursement for the medical 
expense or meaical mileage to receive treatment from Dr. Wignall. 

Iowa Code section 85.39 provides: 

It an evaluation of permanent disability has 
been maae by a physician retained by the employer 
and the employee believes this evaluation to be too 
low, the employee shall, upon application to the 
commissioner and upon delivery of a copy of the 
application to the employer and its insurance 
carrier, be reimbursed by the employer the reasonable 
fee for -a subsequent examination by a physician of 
the employee's own choice, and reasonably necessary 
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transportation expenses incurred for the examination. 

Defense counsel contends that claimant mus~ serve a request 
on defendant in order to be entitled to an independent examination 
ana that claimant failed to serve such a request on either the 
defendant employer or the industrial commissioner. In Pirozek v. 
Swift Independent Packing, (File nos. 753642, 753643 and 724893) 
(Appeal Decision February 18, 1987) the industrial commissioner, 
Robert C. Lanaess, held that service of notice or a request in 
advance of the independent medical examination is not required 
by the statute. Commissioner Landess held as follows: 

, 

Claimant sought an independent medical examination 
by a physician of his own choice. Although application 
was not made prior to the examination, the condition 
preceaent of an evaluation made by an employer 
retained physi~ian was present. The application is 
now made for reimbursement of the reasonable fee of 
the examination. The provision for reimbursement 
does not come into play until, as here, the defendants' 
liability is established. See Mcspadden v. Big 
Ben Coal Co., 288 N.W.2d 181, 1984 (Iowa 1980). 
The allowance of the reasonable fee for such 
examination is correct. 

• 

Dr. Prom's fee in the amount of $400.00, although high, 
cannot be said to be unreasonable, in light of the extensive 
examination he made and the lengthy report on the status of 
claimant's physical condition. It is not necessary for claimant 
to serve a request upon defendant or the industrial commissioner 
prior to the examination. It is not necessary to apply for an 
examination prior to the actual examination itself. _The operative 
factors are a prior evaluation performed by a physician retained 
by the employer which the employee believes to be too low and a 
determination that defenaant is liable for the injury. In 
conclusion then, it is determined th~t claimant is entitled to 
payment for the examination of Dr. From in the amount of $400.00. 
t;o claim was made for reasonable transportation expense for this 
examination, theretore, no decision is maae on this point at 
this time. 

FINDINGS OF FAC'l' 

Therefore, based upon the evidence presented the following 
find~ngs of fact are maae: 

That the injury of February 7, 1985, caused claimant to be 
ott work during the perioas described in the foregoing section 
ot this decision entitlea Applicable Law and Analysis. 

That the injury ot February 7, 1985, was the cause of a 
significant permanent functional impairment to the body as a 

I 
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whole ratea by Dr. Neft at seven percent, Dr. From at ten to 12 
percent and Dr. Flapan at 12 percent. 

That the restrictions of lifting 50 pounds infrequently, 25 
pounds or less frequently, no climbing ladders, no work in 
extremely cola temperatures, no lifting above waist level and no 
reaching above shoulder level are significant work restrictions • 

• 

That claimant is unable to perform most of his former 
employments with this employer and other employers in the past. 

That claimant is intelligent, versatile and 'has been able to 
obtain the objectives that he set for himself in the past. 

That there are several other types of employment which 
claimant could perform ba·sed upon the testimony on Barstad, 
Weigel, Jones, the functional capacity evaluation and the 
reports of Dr. Blessman and Dr. Flapan. 

That claimant himself, singularly and unilaterlly, determined: 
(1) that he cannot perform any of the modified light duty jobs 
proviaed to him by employer; (2) that employer had absolutely no 
jobs that he could perform and that is was necessary for him to 
quit working entirely for that reason and (3) that there are no 
jobs that he could perform in the competitive job market and 
thererore he has made no effort to seek any employment of any 
kind since the injury. 

That claimant is currently working in self-employment with 
his wife in a janitorial service. 

That there was no medical evidence or any other evidence of 
any kind in support of claimant's testimony that he could not 
pertorm the modified jobs provided by employer or that he is 
unable to find work that he can do in the competitive labor 
market in the area ot Des Moines, Iowa. 

That Dr. Wignall was not an authorized physician by the 
e1nployer but on the contrary claimant admitted that this was his 
own choice of physician and that he did not seek permission from 
employer to see Dr. Wignall. 

That claimant obtained an independent medical examination 
from Dr. E'rom and incurred a $400.00 expense for this examination. 

That claimant sustained a 30 percent industrial disability 
to the body as a who~e. 

CONCLUSIONS OF LAW 

-
WH£RtFOR£, based u~on the evidence presented and the foregoing 

principles of law the following conclusions of law are made: 

I 
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That the injury was the cause of both temporary and permanent 
disablity. 

That claimant 1s entitled to healing period benefits for the 
periods described in the Applicable Law and Analysis section of 
this decision. 

That claimant is entitled to 150 weeks of permanent partial 
disability benefits basea upon a 30 percent industrial disability 
to the body as a whole. 

That claimant is not entitled to be reimbursed for the , 
treatment of Dr. Wignall or his tranportation expenses to see Dr. 
~; ignall. 

That claimant is entitled · to be reimbu~sed for the independent 
• 

meaical examination performed by Dr. From in the amount of $400.00. 

That claimant did not sustain the burden of proof by a 
preponderance of the evidence that he is permanently and totally 
disabled as an odd lot employee or otherwise. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay healing period. benefits to claimant as 
follows: 

( 1) 1.714 weeks from February 7 to February 18, 1985. 
( 2) 2.857 weeks from February 27 to March 18, 1985. 
(3)19.571 weeks from September 24, 1985 to February 7., 1986. 
( 4) 0.857 weeks from March 28 to April 2, 1986. 
( 5) 1.714 weeks from April 21 to May 2, 1986. 

A total of 26.713 weeks at the rate of two hundred thirty-three 
and 82/100 dollars ($233.82) per week in the total amount of six 
thousand two hundred forty-six and 91/100 dollars ($6,246.03). 

That detendants pay to claimant one hundred fifty {150) 
weeks of permanent partial disability benefits at the rate of 
two hunarea thirty-three ana 82/100 dollars ($233.82) per week 
in the total amount of thirty-five thousand seventy three 
dollars ($35,073.00) commencing on February 19, 1985 and as 
interrupted by the subsequent periods of healing period benefits 
in the foregoing paragraph. 

That defendant is entitled to a credit for fifty-four point 
two eight six (54.2S6) weeks of workers' compensation benefits 
paid prior to hearing. 

That all accrued amounts are to be paid in a lump sum. 

- -- --
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That interest will accrue pursuant to Iowa Code section 
CS.30. 

That defendant pay to claimant or the provider of services 
the amount of four hunarea dollars ($400.00) for the independent 
medical examination performed by Dr. From. 

That defendant pay for the costs of this action pursuant to 
Division of Industrial Services Rule 343-4.33. 

That defendant file claim activity reports as requested by 
this agency pursuant to Division of Inaustrial Services Rule 
343-3.l. 

Signed and filed this 

Copies To: 

Mr. Robert McKinney 
Attorey at Law 
PO 6ox 209 
Waukee, Iowa 50263 

Ms. Anne Clark 
Assistant City Attorney 
City Ball 
Des Moines, Iowa 50307 

, 

~day of May, 1988. 

WALTER R. MCMANUS, JR. 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER -

-------------------------------- - ·- -- - --- - - -- -
LINDA V. MORSE, 

Claimant, 

vs. 

CHAMPION GLOVE MFG. CO., 

Employer, 

and 

EMPLOYERS MUTUAL CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 
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FILE NO. 813735 

A R B I T R A T I O N 

D E C I S I O N 

FILED 
APR 29 1988 

IOWA INDUSTRIAL COMMISSIONER 

STATEMENT OF THE CASE 

This is a proceeding in arbitration brought by Linda V. Morse, 
claimant, against Champion Glove Manufacturing Company, employer 
(hereinafter referred to as Champion), and Employers Mutual 
Casualty Company, insurance carrier, for workers' compensation 
benefits as a result of an alleged injury on May 10, 1985. On 
March 25, 1988, a hearing was held on claimant's petition and 
the matter was considered fully submitted at the close of this 
hearing. 

The parties have submitted a prehearing report of contested 
issues and stipulations which was approved and accepted as a 
part of the record of this case at the time of hearing. Oral 
testimony was received during the hearing only from claimant. 
The exhibits received into the evidence at the hearing are 
listed in the prehearing report. According to the prehearing 
report, the parties have stipulated to the following matters: 

1. Claimant's rate of weekly compensation in the event of 
an award of weekly benefits from this proceeding shall be $235.00. 

2. If the injury is found to have caused permanent disability, 
the type of disability is an industrial disability to the body 
as a whole. • 

ISSUES 

The parties submit the following issues for determination 
this proceeding: • 

I 
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I. Whether claimant received an injury or an occupational 
disease arising out of and in the course of employment; 

II. Whether there is a causal relationship between the 
work injury or disease and the claimed disability; and, 

III. The extent of weekly disability benefits to which 
claimant is entitled. 

SUMMARY OF THE EVIDENCE 

The following is a summary of the evidence presented in this 
case. For the sake of . brevity, only the evidence most pertinent 
to this decision is discussed. -whether or not specifically 
referred to in this summary, all of the evidence received at the 
hearing was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
the evidence offered may show are inevitable. Such conclusions, 
if any, in the following summary should be considered as preliminary 
findings of fact. 

Claimant testified that she worked for Champion from February 
18, 1971 until the latter part of May, 1985, at which time she 
quit upon the advice of her physician. Claimant has held more 
than one job at Champion but primarily she was a "cutter" and a 
sewing machine operator. Champion manufactures sport gloves 
such as leather gloves to use to play golf. Claimant's job 
involved the cutting and sewing of leather used to make these 
gloves. Claimant testified that she was earning $9.10 per hour 
($375.00 per week) in her job before she left in May, 1985. 

Claimant testified that her work at Champion involved 
working in a very dusty environment from handling the leather 
used in the manufacturing process and that the ''chalk'' dust was 
visible. Claimant testified that on May 15, 1985, she was 
hospitalized for a severe asthma attack consisting of shortness 
of breath, coughing and running of the nose. Claimant was 
treated by Donald Burrows, M.D., a specialist in pulmonary care 
(lungs and breathing mechanisms). Dr. Burrows related the 
attack to the dust at work noting a prior diagnosis eight years 
previous for asthma and intermittent treatment since that time. 
Treatment by Dr. Burrows consisted of rest and increase in 
medication. Claimant was also placed on a "nebulizer" machine 
which is a device to nebulize medicine and blow the medicine 
into the bronchial tubes and lungs. After her release from the 
hospital on May 21, 1985, claimant testified that she returned 
to work for approximately four hours and again experienced 
breathing difficulties with coughing and she returned home to 
use the nebulizer. Claimant has had continuing problems since 
that time. Claimant has not returned to work at Champion upon 
the advice of Dr. Burrows. l 

• 
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Dr. Burrows continued treatment of claimant and she was 
again hospitalized in June, 1985, after awaking one morning with 
another asthma attack. Dr. Burrows' treatment lasted until 
February, 1986. Since that time, claimant has been admitted to 
the emergency rooms of various hospitals on three occasions to 
receive shots and other treatment to control episodes of asthma 
attacks. The most recent episode occurred in December, 1987, 
while she was baking pies for Christmas. Claimant attributes 
this episode to the baking flour in the air at the time. 
Claimant also has no real explanation as to the precipitating 
factors in the other attacks. 

In his deposition, Dr. Burrows opines that claimant has not 
suffered a permanent injury to her lungs as a result of the dust 
exposure at Champion. The doctor no~es that what may appear 
dusty and dirty to asthmatics may not be d~sty and dirty to 
nonasthmatics. The doctor describes claimant's asthma episode 
at Champion as an aggravation of a preexisting asthmatic condition. 
The doctor explained that although he does not believe that 
claimant was exposed to any specific chemicals, he believes that 
the dust exposure set up an irritation of the bronchial tubes in 
claimant's lungs and this irritation caused her to have increased 
sensitivity and susceptability to asthma attacks from lesser 
concentrations of dust or other items or from physical activity. 
When asked whether this aggravation has any permanency, the 
doctor felt that he expects claimant's aggravation to be fully 
reversed by modification in medications and removal of claimant 
from dusty environments. He has specifically prohibited claimant 
from working in any dusty work or play environments. In response 
to a specific question on whether the aggravation was permanent 
the doctor responsed in his deposition as follows: 

A. I'm not sure. And the reason being is I 
have asthmatics who can't work, who are disabled 
because we cannot fully reverse their disease, and 
it seems we have done everything we can possible to 
rid them of various exposures. So that in Linda 
Morse' case I would summarize she has very bad 
asthma that puts her at great risk for having 
problems with breathing in any type of dusty 
environment, that theoretically outside the dusty 
environment she should do well on the medication. 
But that doesn't take into account that when she 
gets older her asthma may get harder to control. 
It may not become reversible. Other factors may 
develop that cause her problems. It is not something 
that stays exactly the same way all the time. 

The analogy is good from the point of 
view -- maybe the point of view back then; but 
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gen er ally our bad asthma tics ;·-· they would -n-ot -- -
qualify. I wouldn't say that the only problem she 
had was her work environment. I think it contributed 
to her problem. I don't think if you remove her 
from the work environment she no longer has a 
problem with that. I would not make that statement. 

Q. Because? 

A. Because she has asthma. She has a tendency 
to react to various things. This discussion we are 
having, let me tell you, is debated what asthma is 
and what it means with lung doctors in lung conferences. 
It seems so simple but it is very complex, what is 
defined as asthma and what we call asthma and what 
it can do and not do. 

If somebody has coronary artery disease, 
in other words, they have angina, the flow to their 
heart is decreased and when they exercise they get 
chest pain and potentially get a heart attack. If 
their job is chasing after dogs, well, they're 
going to have a lot of pain when they chase the 
dogs. Take them away from that job and put them at 
a desk job, they still have the coronary artery 
disease; but you have taken them away from the 
environment that makes it worse, in a sense. 

Q. And the chasing of dogs didn't cause the 
coronary artery disease? 

A. Correct. 

Q. It just --

A. It could cause the heart attack in a sense 
precipitated on top of the coronary artery disease 
but didn't cause the underlying condition. 

Q. And the same thing is true in this case? 

A. Yes. 

Q. The work environment of Linda Morse isn't 
the cause? 

A. I don't think so. 

' Claimant does not dispute that she was diagnosed as an 
asthmatic prior to May, 1985, but denies any lost time due to 
asthmatic problems before May, 1985. She states that she also 
has been troubled by dust in her nonemployment activities and 

I 
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gave up horseback riding in 1983 because of her asthmatic 
condition. 

J01337 

Claimant is 39 years of age and is a high school graduate. 
Claimant testified that she has average academic skills. Prior 
to working for Champion claimant was involved in various jobs in 
manufacturing plants at minimum wage. According to vocational 
assessments made by the State Vocational Rehabilitation Agency, 
claimant performs at the eighth to tenth grade level in math, 
reading and spelling; at the 90th percentile level in space 
relation; and at the 100 percent level in ruler measurement. 
Claimant also possesses good people skills and pote~tial for 
retraining in accounting and computer operation. According to 
Marion Jacobs, a vocational rehabilitation consultant, claimant 
has potential to fill such jobs as receptionist, various clerk 
positions and telephone sales--earning from $4.35 per hour to $8.00 
per hour. Jacobs states that if she could find a dust free 
manufacturing environment, she could use her manufacturing 
skills to earn from $6.25 per hour to $12.59 per hour. It was 
the opinion of Jacobs that claimant could return to work as a 
sewing machine operator at Champion. This opinion was based 
upon her observation that it was not dusty at Champion. 

Since September, 1987, claimant has worked as a sewing 
machine operator of textile products and gun cases in a manufacturing 
environment that is dust free. Claimant testified that if she 
were physically able to return to her cutter job at Champion she 
would be making $10.50 per hour. 

Claimant's appearance and demeanor at the hearing indicated 
that she was testifying truthfully. 

APPLICABLE LAW AND ANALYSIS 

I. Claimant has the burden of proving by a preponderance 
of the evidence that claimant received an injury which arose out 
of and in the course of employment. The words ''out of'' refer to 
the cause or source of the injury. The words ''in the course of" 
refer to the time and place and circumstances of the injury. 
See Cedar Rapids Community_~~h~_y. C~~' 278 N.W.2d 298 (Iowa 
1979); Crowe v. DeSoto Co~~oI. ~~~~_D1s~~, 246 Iowa 402, 68 N.W.2d 
63 (1955). An employer takes an employee subject to any active 
of dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zie~~r v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960) and cases cited therein. 

There is little question in this case that claimant has 
shown at least a work injury whether there is permanent effects 
or not in the form of an aggravation of a preexisting asthmatic 
condition. The causal connection views of Dr. Burrows on the 
relation of claimant's dust at work to her problems is only 
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Marion Jacobs that she felt 
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controverted by the observations of 
that the environment was dust free. 
what may be clean to a nonasthmatic 
story for an asthmatic. 

As pointed out by Dr. Burrows, 
may very well be a different 

Claimant argues in the alternative for benefits under 
Chapter 85A due to an occupational disease. However, claimant 
failed to show that the dust to which claimant was exposed was 
more prevalent at Champion then in other occupations or in every 
day life. Consequently, no occupational disease could be found. 
Mcspadden v. Bi~-~e~~o~~-~q~, 288 N.W.2d 181, 190 (Iowa 1980). 

II. The claimant has the burden of proving by a preponderance 
of the evidence that the work injury is a cause of the claimed 
disability. A disability may be either temporary or permanent. 
In the case of a claim for temporary disability, the claimant 
must establish that the work injury was a cause of absence from 
work and lost earnings during a period of recovery from the 
injury. Generally, a claim of permanent disability invokes an 
initial determination of whether the work injury was a cause of 
permanent physical impairment or permanent limitation in work 
activity. However, in some instances, such as a job transfer 
caused by a work injury, permanent disability benefits can be 
awarded without a showing of a causal connection to a physical 
change of condition. Blacksmith v. All-American, Inc., 290 N.W.2d 
348, 354 (Iowa 1980); Mcspadden, 288 N.w;2a-f8l (Iowa-1980). 

The question of causal connection is essentially within the 
domain of expert medical opinion. Bradshaw v. Iowa Methodist - - ---~~--------e----
H o s pi ta l, 251 Iowa 375, 101 N.W.2d 167 (1960). The opinion of 
experts need not be couched in definite, positive or unequivocal 
language and the expert opinion may be accepted or rejected, in 
whole or in part, by the trier of fact. Sondag v. Ferris 
Hardware, 220 N.W.2d 903 (Iowa 1974). The weight to be given to 
such an opinion is for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances. ~odish_y. Fischer, Inc., 257 
Iowa 516, 133 N.W.2d 867 (1965). 

Furthermore, if the available expert testimony is insufficient 
alone to support a finding of causal connection, such testimony 
may be coupled with nonexpert testimony to show causation and be 
sufficient to sustain an award. Giere v. Aase Haugen Homes, Inc., 
259 Iowa 1065, 146 N.W.2d 911, 915-(1966). Such evidence does 
not, however, compel an award as a matter of law. Anderson v. 
Oscar Mayer & Co., 217 N.W.2d 531, 536 (Iowa 1974). To establish 
compensability, the injury need only be a significant factor, 
not be the only factor causing the claimed disability. Blacksmith, 
290 N.W.2d 348, 354. In the case of a preexisting condition, an 
employee is not entitled to recover for the results of a pre
existing injury or disease but can recover for an aggravation 
thereof which resulted in the disability found to exist. 

t 

• 
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Olson v. Goodyear Service Stores, 255 Iowa -1112, 125 N.W.2d 251 · 
(1963). 

The obvious fighting issue in the case sub judice is whether 
claimant has suffered permanent effects from the aggravation 
injury. The views of Dr. Burrows that claimant has no permanent 
damage to her lungs or bronchial tubes is uncontroverted and 
accepted. However, to conclude from the doctor's statements in 
his deposition that he believes to a medical certainty that 
claimant has not suffered permanent effects or impairment from 
the acute attack of May, 1985, ts incorrect. The doctor, 
approaching the problem scientifically, is simply unsure according 
to the passages quoted above in his deposition. The doctor 
clearly stated that dust was a contributing factor to claimant's 
problems. He described a scenario in which exposure leads to an 
attack which further leads ' to increased sensitivity or susceptibility 
to future attacks in less hazardous environments at work or at 
home. Critical to Dr. Burrows' views and to the issue of 
whether claimant has suffered permanency from the Champion dust 
exposure is whether there has been a reversal of symptomatology 
and a reduction of the frequency of her attacks after leaving 
the dusty environment. It is rather obvious that a complete 
reversal of claimant's symptomatology has not happened. Dr. 
Burrows' analogy to angina pain in the quoted section of his 
deposition is not typical oE claimant's situation because 
claimant continued to have difficulties despite leaving the 
dusty environment at Champion. This deputy commissioner has 
come to the realization in this case that a detailed analysis of 
each and every confusing and conflicting phrase in Dr. Burrows' 
deposition loses sight of an obvious fact. Claimant worked 
without lost time for almost 14 years at Champion and since the 
May, 1985, episode she has been unable to return to Champion or 
any other dusty environment. She now, unlike before, has 
permanent restrictions on her work activity no less devastating 
than a restriction against heavy lifting for a manual laborer. 
But for her episode in May, 1985, she would be working at 
Champion today. Therefore, the greater weight of all the 
evidence shows that claimant has suffered permanent restrictions 
on the type of work she can perform, ~hethec you consi,jec tl1ls a 
permanent partial impairment or not. 

III. Claimant must establish by a preponderance of the 
evidence the extent of weekly benefits for permanent disability 
to which claimant is entitled. As the claimant has shown that 
the work injury was a cause of a permanent physical impairment 
or limitation upon activity involving the body as a whole, the 
degree of permanent disability must be measured pursuant to Iowa 
Code section 85.34{2){u). However, unlike scheduled member 
disabilities, the degree of disability under this provision is 
not measured solely by the extent of a functional impairment or 
loss of use of a body member. A disability to the body as a 
whole or an ''industrial disability" is a loss of earning capacity 

I 
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resulting from the work injury. Diederich v. Tri-City Railway Co., . - - - - - - - ---.-· - - -- ---
219 Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment 
or restriction on work activity may or may not result in such a 
loss of earning capacity. The exte~t to ~hich a ~ork injury and 
a resulting medical condition has resulted in an industrial 
disability is determined from examination of several factors. 
These factors incl11,1e tl1e 8 :n11loyee's !nedical co<1Jitior1 1)r:ioc to 
the injury, immediately after the injury and presently; the 
situs of the injury, its severity and the length of healing 
period; the work experience of the employee prior to the injury, 
after the injury and potential Eor rehabilitation; the employee's 
qualifications intellectually, emotionally and physically; 
earnings prior and subsequent to the injury; age; education; 
motivation; functional impairment as a result of the injury; and 
inability because of the injury to engage in employment for 
which the employee is fitted. Loss- of earnings causeq by a job 
transfer for reasons related to the injury is also relevant. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963). See 
Peterson v. ·Truck Haven Cafe, Inc., (Appeal Decision, February 
28, 1985). 

Claimant's medical condition before the work injury was 
excellent and she had no assertainable disabilities before May, 
1985. Claimant was fully able to perform her physical tasks 
before May, 1985. Claimant's treating physicians have restricted 
claimant's work activities by prohibiting work in a dusty 
environment. This restriction prevents her from returning to 
her former work or any other work which requires claimant to 
work in a dusty manufacturing environment. As a result of 
claimant's inability to return to her job at Champion she has 
suffered a 40 percent loss of earnings from a comparison of 
claimant's cucrent earnings to that which she would make had she 
beet1 working at Champion at the present time. 

However, despite this loss of earnings, claimant is not 
physically impaired so long as she remains in a suitable environment 
and can fully perform manufacturing jobs such as the one she is 
performing today. As pointed out by Jacobs, claimant is able to 
perform numerous jobs in the labor market and will probably make 
more money in the future than her current salary. The exclusion 
of claimant from a certain portion of the labor market despite a 
lack of functional impairment is compensable under Chapters 85 
or 85A. Blacksmith, 290 N.W.2d 348 (Iowa 1980). 

Claimant is 39 years of age and has a high school education. 
Claimant's vocational counselors indicate that she is retrainable. 

After examination of all the factors, it is found as a 
matter of fact that ' she has suffered a 15 percent loss of her 
earning capacity from h~r work inj11ry. Based upon such a 
finding, claimant is entitled as a matter of law to 75 weeks of 
permanent partial disability benefits under Iowa Code section 85.34 ( 2)(u) 

f 

I 
I 



MORSE V. CHAMPION GLOVE MFG. CO. 
Page 9 

which is 15 percent of 500 weeks, the maximum allowable number 
of weeks for an injury to the body as a whole in that subsection. 
As it was found that claimant reached maximum healing upon a 
discharge from the hospital on May 21, 1985, benefits will be 
awarded from May 22, 1985. 

As claimant has establishel.1 e11titl~ment to oermanent oartial ... ... 
disability benefits, claimant is entitled to weekly benefits for 
healing period under Iowa Code section 85.34 from the date of 
injucy until claimant reaches Jnaximum medical improvement. 

Claimant left work on May 10, 1985, due to her asthmatic 
condition and she was discharged from the hospital on May 21, 
1985. Claimant's asthmatic condition and treatment of that 
condition has remained essentially constant since that time. 
Therefore, claimant is entitled to healing period benefits from 
May 10, 1985 through May 21, 1985. 

FINDINGS OF FACT 

1. Claimant was a credible witness. 

2. On May 10, 1985, claimant suffered an injury to her 
lungs which arose out of and in the course of her employment 
with Champion. Claimant suffered a severe asthmatic attack as a 
result of exposure to dust which aggravated a preexisting 
condition. 

3. The work injury of May 10, 1985, was a cause of a period 
of temporary disability from work beginning on May 10, 1985 and 
ending on May 21, 1985, at which time claimant reached maximum 
healing. The treatment in the form of medication and other 
modalities prescrlbeil during this hospitalization continues for 
the most part today. Claimant's condition has remained stable 
since May 21, 1985. 

4. The work injury of May 10, 1985, was one of the significant 
causes of a permanent restriction against working in a dusty or 
fumy environment. The dust exposure at Champion caused increased 
sensitivity and susceptibility to asthmatic attacks from exposure 
to anything ,)th8r thar1 ~ ,1,J ·3t .Et'."~e en"lc<)r11nent. Although 
claimant improved after leaving the work environment at Champion 
in May, 1985, she remains on medication and other modalities and 
continues to suffer periodic episodes of attacks from relatively 
1ninor exoosures to dust and other activity • ... 

5. The work injury of May 10, 1985, was a cause of a 15 
percent loss of earning capacity. Claimant is unable to return 
to work as a cutter a~ Champion. Cutters currently make $10.50 
per hour at Champion. Claimant currently only earns $6.25 per 
hour in her job as a sewing machine operator. Claimant has 
suffered a 40 oercent loss of actual earnings but she will .. 

I 
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probably make significantly more - money in the future. Claimant 
is retrainable and is able to perform sedentary and clerical 
work or manufacturing work in a suitable environment. Claimant 
is currently working in a suitable and stable job. 

CONCLUSIONS OF LAW 

Claimant has established by a preponderance of the evidence 
entitlement to permanent partial disability benefits and healing 
period benefits as awarded below. 

ORDER 

1. Defendants shall pay to claimant seventy-five (75) weeks 
of permanent partial disability benefits at the rate of two 
hundred thirty-five and no/100 dollars ($235.00) per week from 
February 22, 1985. 

2. Defendants shall pay to claimant healing period benefits 
from May 10, 1985 through May 21, 1985 at the rate of two 
hundred thirty-five and no/100 dollars ($235.00) per week. 

3. Defendants shall pay accrued weekly benefits in a lump 
sum. 

4. Defendants shall pay interest on benefits awarded herein 
as set forth in Iowa Code section 85.30. 

5. Defendants shall pay costs of this action pursuant to 
Division of Industrial Services Rule 343-4.33. 

6. Defendants shall file activity reports on the payment of 
this award as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3.1. 

Signed and filed this :z:J,_ day of April, 1988. 

Copies To: 

Mr. Robert w. Pratt • 

Attorney at Law 
1913 Ingersoll 
Des Moines, Iowa 50309-3320 

• 

COMMISSIONER 

Mr. Cecil L. Goettsch 
Mr. Brian L. Campbell 
Attorneys at Law 
1100 Des Moines Building 
Des Moines, Iowa 50309-2464 
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BEFORE THE I OWA INDUSTRIAL COMMISSIONER 

CLIFFORD F . MUILENBURG , • • 
• • 

Claimant , • File No. 7970 18 • 

VS . 

• • 

~. 0 [ • ~ [ID • 
• A p p E A L • 
• • 
• D E C I s I 0 N JUN 2 11988 • 

• 
• 

JOHN MORREL L & COMPANY , 

Employer , 
Self - lnsurea , 
Defendant . 

• • 
• 

IOWA INOtlSTltfAt OOMMISSlOMf: 
• 

STATEMENT OF THE CASE 

Cl aimant appeals from an arbitration decision awara1ng 
c l aiman t permanent partial aisability benefits of 18.375 weeks 
for occupational hearing loss ano entitling claimant to one 
third t he cost of a heari n g aid . 

The recoro on appea l consists of the transcript of the 
a r bit r atio n hearing ; claimant ' s exhibits l through 9; and 
oefendant ' s exhibits A and B . Both parties filed briefs on 
appea l. 

ISSUE 

The i ssue on appeal is whether the deputy cor r ectly at
tributed one - third of claimant ' s hearing loss to work for 
defe nda n t . 

REVIEw OF THE EVIDENCE 

The a r bit r ation decision adequately and accurately reflects 
the pe rt ine n t ev 1 aence and it will not be totally reiterated 
herein . 

o n Decerr,ber 4 , 1956 , clairr,ant entered the U.S. Army. While 
in the a r my , he was in an artillery unit and he was around 105 
Howitze r s ana 4 .2 mortars wr,en they were fired. He was ho norably 
d i scha r ged with no hea r ing impa i rment disability on December 3 , 
1958 . he tarmea from 1958 to 1967 during which time he operated 
ta r m equipment. , 

• 

Clairnant started wo r ki n g for detendant on Septerr,ber 11 , 1967. 
Prior to his employment with defendant , clairr,ant was given a 
p r e - empioy1nent physical. The results of that physical , which 

I 
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apparently used a whisper test, are unclear. Claimant testified 
that his hearing was norntal at that tirfie. His wife and a 
coworker also testified that his hearing was normal at that time. 

Clairr1ant testified that he held various Jobs at aefenaant. 
Re first worked about six weeks on the kill floor. He then 
worked as a tender in the beef plant tor three years v1hicb was 
the only time he did not work in the pork plant. He began 
working on the loading cock in 1970 where he worked for 12 years. 
While working on the loading dock, he worked in the freezer, 
making boxes and loaaing trucks. The time he spent insiae tr1e 
truck while loading the truck varied from ten minutes to two and 
one-half hours at a t1n1e. Claintant ana two of his coworkers 
described the work on the loading dock as noisy and they indicated 
that conversation in the area was not possible because of the 
noise. Claimant stated that the noise level of the different 
aspects of the loading dock Job varied from quite noisy to 
little noise. A coworker of claimant stated that the cooling 
units on the trucks were not operated during cooler weather tram 
November to March and that he was not sure but that about 50 
percent ot the time was spent inside the trucks on the loading 
aock job. The claimant stated that the plant was shut down for 
15 months in 1ga3-l~b4. He next workea on the cut floor trimming 
loins for four to five months. After that he worked night 
cieanup for seven months. He last worked at the plant on April 
27, 1985. In the 1970's, claimant realized he had a hearing 
loss ana obtained a hearing aia in 1978. 

Dennis L. Howrey, the personnel/labor relations manager of 
John Morrell's Sioux City, Iowa plant, testified that he formerly 
workea in the same capacity at the Estherville plant where 
claimant workea. Be conaucted a noise level survey in February 
1982 at the pork plant. A noise survey was done at the pork 
plant by the Chicago office of aefen6ant in 1984. Howrey 
testified the following: , 

Q. Now, Denny, you were here to hear the testimony 
of Mr. Muilenburg. And I'd ask you to look at 
Exhibits 4, ana that's Claimant's Exhibit No. 4, 
and Exhioit Number A, those two exhibits. And just 
go through and I guess as best you're able to sort 
of tell me if possible by looking at those what the 
noise levels were at the various places that he 
worked. I believe the first place that he worked 
was he workea six weeks on the kill tloor on day 
clean up. Would there be any figures on there that 
woula correspond to areas where he might be working? 

l 

A. If it was what they call the janitor's job 011 - . 

the kill, you go tram one end of che kill to the 
other. so could be in any of those areas. 

I 
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Q. So that woulci be beginning at the time he began 
working for, Morrell which would have been in about 
1967, I believe. After that he saia he work ea 
three years in the cooler. Where he workeci as a 
tenaerer. Would there be anything in ther e that 
would be corresponding to that? 

A. No. I believe that was in the beef plant. 

Q. That's. Then he worked ten years on the 
loaaing cock. Ana because of the insignificant 
noise levels you never did any stuciies on the 
loaainCJ ciock; is that right? 

A. No. 
that was 
also. 

I never did. And also the noise survey 
cione by Mr. Howe excludes the loaciing dock 

Q. Now you indicate the last year and a half he 
workeci about half of that time, I believe, trimming 
loins and the other halt as night clean up? 

A. Yes. Okay. The loin trimming area would be -
let's see. Gn Detenciant' s Exhibit A unaer pork cut 
upper level where it states saddle conveyor, loin 
trin·.ining, tr,e decibel reaaing there was 84 decibels. 
When I did my survey in 1982 I got a range of -- at 
that time of a low ot 86 decibels to a high of 89 
decibels. 

Q. Now, were any studies to the best of your 
knowledge done in regard to night clean up? 

A. No. 

Q. Why haven't any studies been done in regard to 
night clean up? 

A. The reason that I dici not do anything on night 
clean up was, as I said betore, in 1982 when you go 
into the area you can pretty well tell by the sound 
anci the noise that's going on if it's even close to 
an 85 decibel. And also in the OSHA inspection 
that was done by the State Department and night 
clean up -- I might add in the plant that I'm at 
right now we have basically the same type of 
equipment you have the ham ax saw, the shoulder ax 
saw, the Jones saws, the Wizzaro knives, the scribe , 
saws and everything. The equipment is basica lly - . 
the same. Anci Ray Weiaemeier (sp), who spearheaded 
this OSHA team that came in, did do some noise 
levels on the clean up in the plant that we have in 
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Sioux City. 
the initial 
approaching 

Q. was it? 

A. No. 

•••• 

And he didn't ao anything further than 
souna level readings to see if it was 
the 85 decibel area. 

Q. So you have no personal knowledge of the noise 
proolem existing in that plant fron, 1967 to 1978; 
1s that correct? 

A. NO. I have no knowledge of that. 

Q. So you do not know in that period of time what 
the noise level woula have been on the loading dock 
or in the refers or on the kill floor or on the 
secona floor or whatever? 

A. No. I woulan't have any idea. 

(Transcript, pages 79-81, 84) 

Claimant was examined by R. David Nelson, Audiologist, in 
1978, 1980, and 1983. The initial exam _showea hearing loss. 
There was a mile decrease in hearing sensitivity from the 
initial examination to the last test aate. 

c. B. Carignan, M.D., took a history and examined claimant 
1n September 1985. Dr. Carignan opinea that claimant's hearing 
loss was aue to exposure to loud noise during the time he worked 
for defendant. The doctor was unaware of claimant's military 
experience when he gave that opinion but he was aware that 
claimant haa tarmea for ten years. ~he doctor stated that 
claimant's binaural hearing impairment is 35.3 percent. The 
aoccor testifiea that there was no change in claimant's hearing 
from March 7, 1983 to August 26, 1985. 

Daniel L. Jorgensen, M.D., whose specialty is otolaryngology, 
examined claimant in 1985. The doctor was aware of claimant's 
military, tarming, ana work experience. He reviewed the audiogram. 
He opined that claimant's hearing loss was not a direct result 
ot work for aefendant but that the work can contribute to the 
loss. He further opinea that the military experience woula 
probaoly be more significant. He observed that claimant haa a 
significant history of noise exposure from the military, from 

• tne farrr,, ana perhaps also from work at defendant. The-·doctor 
statea thac claimant's binaural hearing loss is 31.5 percent. 
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APPLICABLE LAW 

Iowa Code chapter 85B ~rovides benefits for occupational 
hearing loss. Iowa Code section 85B.4 (1985) provides: 

1. "Occu~ational hearing loss" means a permanent 
sensorineural loss of hearing in one or both ears 
in excess ot twenty-five decibels if measurea from 
international standards organization or American 
national stanaards institute zero reference level, 
which arises out of and in the course of employment 
causea by prolongea exposure to excessive noise 
levels. 

In the evaluation of occupational hearing loss, 
only the hearing levels at the frequencies of five 
hundred, one thousand, two thousand, and three 
thousand Hertz shall be considered. 

2. "Excessive noise level" means sound capable 
of producing occupational hearing loss. 

Iowa Code section 85B.5 (1985) provides that an excessive 
noise level is sound which exceeas duration and sound levels 
given in a table in that section. 

Excessive noise levels are those which are capable of 
proaucing occupational hear ng loss.. The table in sect ion 8 SB. 5 
lists levels and durations which, if met, will be presumptively 
excessive noise levels requiring the employer to inform the 
employee of the existence of such levels. It is not a minimum 
exposure level necessary to establish excessive noise levels. 
Noise levels less than those in the tables may produce an 

.,ui 347 

occupational hearing loss. Muscatine County v. Morrison, 409 N.W.2d 
68 5 ( I ow a 1 9 8 i ) . 

ANALYSIS 

If a claimant proves that he was exposed to a noise level 
for a duration speciried in section 8SB.S, he has established 
the presumption that his hearing loss is an occupational hearing 
loss. Claimant clearly has not established this presumption. 
Neither of the noise levei stuaies were done in a work area when 
he was working in that area. He worked on the kill floor in 
1967 for six weeks but the noise stuaies were not done until 
1982 and 1984. He worked on the loading dock for 12 years and 
apparently worked there untiL the plant was closed for 15 months 
in 1983 and 1984. It can be concluded from claimant's testimony 
that claimant workea~ on the loading dock approximately from 
October 1970 to December 1982, on the cut floor approximately 
fron, April 1984 to Se~tember 1984, anri on the cle anup approximately 
from October 1984 to April 1985 when he was last employed by 
defenaant. Dr. Carignan testified that there was no change 1n 
claimant's hearing between tests given on March 7, 1983 and 

I 
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August 26, 1985. Also, claimant testified that he noticed a 
loss of hearing in the 1Y70's. The job that claimant performe6 
that coincide6 with the identitication of the hearing loss was 
the work on the loaa1n9 aock. As Dennis Howrey testified, the 
noise level studies do not include the loa6ing dock area. In 
aaaition, the uuration ot clain1ant 1 s exposure to noise levels 
cannot be determined because, for exan1ple, he testified that he 
woulo be insiue trucks tor perioas ot time ranging from ten 
minutes to two ana one-half hours. It is impossible to tell 
whether the longer or shorter aurations may have occurreo in the 
summer when the refrigeration units on the trucks were operating 
or in the winter when they were not. 

Claimant coula prevail if he proved a hearing loss which was 
the result of exposure to excessive noise at a level less than 
specified in the tables. There is no objective evidence to 
6eterrnine the noise level on the lo~aing dock or to determine 
the dur~tion of claimant's exposure to the noise. It was 
claimant's opinion ana his coworkers' opinion that the area in 
which claimant workea was noisy. However, it was Howrey's 
opinion and apparently Howe's opinion that the noise level on 
the loading dock was not high enough to include that area in 
either ot their noise level surveys. Dr. Carignan opined that 
claimant's hearing loss was aue to loud noise during the time he 
workea tor detenaant but he was unaware of claimant's military 
experience when he gave that opinion. Dr. Jorgensen opined that 
claimant's military experjence woulo probably be more significant. 

Claimant has not proved by the greater weight of evidence 
that his hearing loss is the result of exposure to excessive 
noise while working. There is no noise level study indicating 
the noise level ana auration of exposure and claimant has a 
history of exposure to noise. The deputy erred in concluding 
that one-tnira or c~aimant's nearing loss was attributable to 
his work with defendant. , 

FINCINGS GF E'ACT 

1. Claimant is 48 years of age. 

2. Claimant worked on a ranch after finishing the twelfth 
grace. 

3. Claimant joineo the U.S. Army on December 4, 1956 ana 
was honorably discharged on December 3, 1958. 

4. In the U.S. Army claimant was trained to use artillery, 
specifically, 105 Howitzers &nd 4.2 mortars . 

• • 

s. oue to the loud noise encountered by claimant in the 
army, he used cotton in his ears in an unsuccessful attempt to 
protecc them from excessively loud noise. 
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After 6ischarge from the army, claimant farmed from 1958 
1961 ana was exposea to excessively loud noise. 

7. Claimant started work for defendant in 1967 at the 
Estnerville, lowa plant ana workea at a number of jobs in 
Estherville until the operation was shut down in April 1985. 

8. Claimant haa a physical examination when he started work 
for defendant, which may or may not have included a whisper test 
ana;or auoiograrr, to test clairr1ant's hearing; the examining 
doctor may have relied on claimant's oral representation that 
his hearing was ''normal.'' 

~- Claimant did not sustain hearing loss while working for 
aetenaar,t. 

10. Claimant's binaural hearing loss in 1985 was 31.5. 

CONCLUSION OF' LAW 

Claimant has not established by a preponderance of the 
evidence that ne sustainea occupational hearing loss while 
working for defendant. 

WHEREFORE, the decision ot the deputy is reversed. 

ORDER 

ThEREFORE, it is oroerea: 

That claimant take nothing from these proceeaings. 

That aefenaant pay the costs of the arbitration proceeding 
pursuant to Division ot Industrial Services Rule 343-4.33. 

That claimant pay the costs of the appeal inclua1ng the 
transcription of the arbitration hearing. 

Signed and tiled this 

Copies To: 

Mr. E. W. Wilcke 
Attorney at Law 
P.O. Box 455 
Spirit Lake, Iowa 51360 

aay of June, 1988. 

i 

INDUST 

LI 
/ 

QUIST 
MMISSIONER 
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Mr. E. J. Kelly 
A ttor r1ey at Law 
Terrace Center, Suite 111 
~'lLO Grana Avenue 
Des Moines, Iowa 50312 

Mr. Dick H. Montgomery 
Attorney at Law 
P.O. Box 7038 
Protessional Building 
S~encer, Iowa 51301 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD A. MUSTO, • • 
• • 

Claimant, • • 
• • 

vs. • • 
• FILE NO • 843223 • 

JOHN MORRELL & COMPANY, • • 
• A R B I T R A T I 0 N • 

Empl oyer, • • 
• D E C I S I O N • 

and • • 
• FILED • 

NATIONAL UNION FI RE • • 
INS URANCE CO., • • 

MAR 3 1 1988 • • 
I nsurance Carrier, • • 
Defendant s. · • IOWA INOUSTRfAL COMMISSIONER • 

STATEMENT OF THE CASE 

Th i s is a proceeding in arbitration brought by Richard A. Musto, 
claimant, against John Morrell & Company, empl oyer (hereinafter 
r efe r red to as Morrel l ), and National Union Fi re Insurance 
Company, insurance carrier, for workers' compensation benefits 
as a res ult of an alleged injury on February 12, 1987. On 
Februa r y 12, 1 988, a hearing was held on claimant's petition and 
the matte r was considered fully submitted at the close of this 
hearing. 

- The pa r ties have submitted a prehearing report of contested 
issues a nd stipulations which was approved and accepted as a 
part of the record of this case at the time of hearing. Oral 
testimony was received during the hearing from claimant and 
Patricia Conway. The exhibits received into the evidence at the 
hear i ng are l isted in the prehearing report. According to the 
prehea r ing report , the parties have stipulated to the following 
matters: 

1. On February 12, 1987, claimant received an injury which 
a r ose out of and in the course of his employment with Morrell. 

2. Cla imant's 
an award of weekly 
per week. 

rate of weekly compensation in the event of 
benefits from this proceeding shall be $289.16 

-, 

3. Claimant is ent i tled to healing period benefits from 
April 16, 1987 through October 17, 1987. 

i 
I 
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4. The work injury was a cause of permanent industrial 
disability to the body as a whole. 

5. All requested medical benefits have been or will be paid 
by defendants. 

ISSUE 

The only issue submitted to the undersigned by the parties 
for determination in this proceeding is the extent of claimant's 
entitlement to weekly benefits for permanent disability. 

SUMMARY OF THE EVIDENCE 

The following is a summary of the evidence presented in this 
case. For the sake of brevity, only the evidence most pertinent 
to this decision is discussed. Whether or not specifically 
referred to in this summary, all of the evidence received at the 
hearing was considered in arriving at this decision. As will be 
the case in any attempted summarization, conclusions about what 
the evidence offered may show are inevitable. Such conclusions, 
if any, in the following summary should be considered as preliminary 
findings of fact. 

Claimant is a 40 year old, permanently injured packinghouse 
worker who, at least at the time of hearing, had not returned to 
work in any capacity. Claimant's injury involves his back. 
Claimant testified that on February 12, 1987, while picking up a 
basket full of meat weighing approximately 50 to 80 pounds he 
developed pain in his low back radiating down his legs. Subsequent 
to this incident, the pain grew gradually worse and finally he 
sought treatment from William Krigsten, M.D. and Milton Grossman, 
M.D. who placed claimant on light duty at Morrell. According to 
a medical report from Dr. Krigsten dated April 20, 1987, claimant's 
treatment was conservative for a possible defect in the "pars 
interartitularis at L4-S.'' In April of 1987, claimant was 
referred to Quentin Durward, M.D., a neurosurgeon and John J. Dougherty, 
M.D., an orthopedic surgeon. Subsequent to continued conservative 
treatment and further tests showing evidence of a herniated disc 
at L4-5 level of claimant's spine, surgery was performed on 
claimant's back called a laminectomy and fusion on April 17, 
1987. According to Dr. Durward, claimant's healing period 
lasted a full six months following this surgery. After the six 
month period claimant has released to return to work in a work 
hardening situation with gradual increase in activity as tolerated. 
However, Dr. Durward stated that claimant should not lift over 
25 pounds or be placed in any job that required a lot of bending 
or twisting. Dr. Durward opined that claimant suffered a 10 
percent permanent pac.tial impairment to the body as a whole from 
the injury. 

l 
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Claimant suffered a back injury while lifting at work in 
1985 which required his absence from work, medical treatment and 
bed rest for a few days. Claimant testified that he was able to 
return to work to full duty one week after the ·injury and he had 
no further difficulties with his back until the work injury in 
this case. 

While he was on light duty status following the February, 
1987 injury, on March 9, 1987 claimant and his fellow employees 
at Morrell went on strike as a result of a labor/management 
dispute. Claimant has not been employed in any capacity since 
that time. 

Claimant is a high school graduate and completed a two year 
course in computer programming at Western Iowa Tech in the late 
1960's after his tour of duty in the U.S. Navy. Claimant 
testified that his high school grades were poor and that he 
barely got through the computer course. Claimant said that he 
never utilized any of his compifer training in employment or 
otherwise since the 1960's and he has not received any updated 
training in computer programming. 

Following his graduation from high school, claimant worked 
for a few months in construction and in garbage collection. 
Claimant spent six years in the navy, four years of which were 
on active duty. Claimant attended storekeeper school and 
''counted bombs'' in Vietnam. Claimant served two years on a ship 
as a storeroom clerk. Claimant stated that he only acquired 
skills in counting and some inventory procedures during his 
military service. Claimant attented Western Iowa Tech after his 
military service as stated above. 

Claimant's first employment after attending Western Iowa 
Tech was a meat packing job at Armour Foods. Claimant held jobs 
as a meat tr irnrner, lo in grader, "hooked sides", and night 
clean-up in the kill floor area. Claimant said that he earned 
$8.00 per hour in such work. When the Sioux City plant closed 
in 1979, claimant transferred to an Armour plant in St. Joseph, 
Missiouri. However, after a month he returned to Sioux City for 
family reasons and worked for five months operating a heavy jack 
hammer for an asphalt and cement contractor. He earned $5.00 to 
$6.00 per hour in this construction work. Claimant then began 
working for Iowa Beef in "pre-cut." Claimant testified that he 
suffered no significant injuries while performing any of this 
prior meat packing work or in construction. 

In 1981, claimant left Iowa Beef to work for Siouxland 
constructing a new meat packing plant. After the plant was 
built, the facility became Iowa Meats and was later sold to 
Morrell. Claimant worked in the same plant until the strike in 
March 1987. During his employment at this facility, claimant 
worked in the loin trimming, loin grading and wrapping, side 
cut, shoulder axe, box shop, and the carmel department. Claimant 
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worked in the box shop the longest period of time. This work 
involved repetitive heavy lifting from 40 to 70 pounds. Claimant 
left the box room for a higher paying job as a cook in the 
carmel department when Morrell began marketing cryogenically 
packed pre-cooked meats. Claimant testified that the cook job 
involved very heavy work in emptying ashes, loading wood into 
the barbecue ovens, preparation of tenderizing products, lifting 
baskets of meat, lifting 50 pound buckets of ingredients and 
emptying grease pans and carrying grease buckets weighing over 
50 pounds. It was while performing this job that he incurred 
the February, 1987 injury. At the time of the injury claimant 
had been earning $8.50 per hour, approximately one dollar less 
than when he took the cook job because of a plant wide wage cut 
that the union had agreed to. After claimant was placed on 
light duty following the injury, claimant performed labeling 
work. Claimant testified that -despite its light nature, the job 
caused him difficulties in that the work was performed in a 
freezer at 32 degrees Fahrenheit throughout the entire shift and 
the floor was constantly icy and slick. He said that the cold 
increased the pain and numbness in his leg. 

After claimant's release to return to work in October, 1987, 
defendants retained a vocational rehabilitation counselor, 
Patricia Conway. Conway first obtained a functional capacity 
assessment from Dr. Dougherty in December, 1987. According to 
D~. Dougherty, claimant could never lift or carry over 25 
pounds, only occasionally lift or carry 11 to 24 pounds and 
frequently lift or carry only 10 pounds. Dr. Dougherty also 
indicates that claimant can never crawl, climb or reach above 
his shoulder level and only occasionally push or pull, bend or 
squat. Finally, the doctor indicated that claimant would be 
able to work over an eight hour day within these restrictions. 

After learning that claimant was interested in returning to 
suitable work at Morrell's, Conway obtained for claimant an 
offer from Morrell management to return to light duty work in 
the box shop on January 18, 1988. However, claimant declined 
this offer because his fellow employees were still on strike and 

J01354 

he did not wish to cross the picket line. Shortly before the 
hearing in this case, the labor dispute at Morrell was settled 
and apparently Morrell was about to return the strikers back to 
work. However, when asked by Conway if the offer to claimant to 
return to work still was valid after the strike, Morrell management 
responded with ''no comment." 

Conway's testing of claimant indicated that he has a high 
interest level in literature and clerical work. GATB test 
indicated that claimant has above average in intelligence and 
general aptitude. She believes that this testing indicates 
possible employment as a librarian or as a newsreporter, although 
she admitted that such jobs would require furthe r schooling and 
that schooling is not likely for claimant who has very limited 
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financial resources and a wife with health problems. Conway 
believes that claimant has a good potential for successful 
retraining and for placement in alternative suitable employment 
in that he possesses many transferable skills especially in the 
clerical, inventory and computer work. She states that his loss 
of earning capacity earnings would only amount to about five or 
20 percent from her analysis of the job service quarterly 
reports although she did not elaborate on how she arrived at 
this figure. Conway's plan was first to place claimant back at 
Morrell's. If that was not possible, she plans to place him in 
clerical or shipping and receiving work. Conway also expressed 
the belief that it was possible for claimant to be a paralegal 
in that most of the paralegal jobs in the Sioux City area allow 
for on-the-job training. Conway finally states that claimant is 
not an average disabled person due to his above average intellectual 
and educational abilities. 

Claimant testified that he was satisfied with Conway's help 
but doubts defendants will continue paying for her assistance in 
the future. He believes that schooling is not realistic for him. 
He would like to return to light duty at Morrell if offered a 
job. Claimant testified that he made an unsuccessful job search 
at places of employment other than Morrell. Claimant currently 
participates in a weekly job club with other disabled persons 
who are looking for work to discuss job search techniques and 
compare notes on available work in the area. 

Claimant's appearance and demeanor at the hearing indicated 
that he was testifying in a candid and truthful manner. 

APPLICABLE LAW AND ANALYSIS 

Claimant must establish by a preponderance of the evidence 
the extent of weekly benefits for permanent disability to which 
claimant is entitled. As the claimant has shown that the work 
injury was a cause of a permanent physical impairment or limitation 
upon activity involving the body as a whole, the degree of 
permanent disability must be measured pursuant to Iowa Code 
section 85.34(2)(u). However, unlike scheduled member disabilities, 
the degree of disability under this provision is not measured 
solely by the extent of a functional impairment or loss of use 
of a body member. A disability to the body as a whole or an 
''industrial disability" is a loss of earning capacity resulting 
from the work injury. Diederich v. Tri-City Railway Co., 219 
Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment or 
restriction on work activity may or may not result in such a 
loss of earning capacity. The extent to which a work injury and 
a resulting medical condition has resulted in an industrial 
disability is determined from examination of several factors. 
These factors include the employee's medical condition prior to 
the injury, immediately after the injury and presently; the 
situs of the injury, its severity and the length of healing 
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period; the work experience of the employee prior to the injury, 
after the injury and potential for rehabilitation; the employee's 
qualifications intellectually, emotionally and physically; 
earnings prior and subsequent to the injury; age; education; 
motivation; functional impairment as a result of the injury; and 
inability because of the injury to engage in employment for 
which the employee is fitted. Loss of earnings caused by a job 
transfer for reasons related to the injury is also relevant. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). See Peterson v. Truck Haven Cafe, Inc., 
(Appeal Decision, February 28, 1985). 

Claimant's medical condition before the work injury was 
excellent and he had no functional impairments or ascertainable 
disabilities. Claimant apparently fully recovered from the 1985 
back injury. Prior to Februa~y, 1987, claimant was able to 
fully perform physical tasks such as heavy lifting and repetitive 
lifting, bending, twisting and stooping. 

Claimant's treating physician, Dr. Durward, has given 
claimant a 10 percent permanent partial impairment rating to the 
body as a whole and causally relates this to the work injury. 
Of greater significance to an industrial disability case is 
claimant's activity restrictions. Dr. Dougherty's restrictions 
are very serious for a person whose only employment history has 
been in heavy physical work. Claimant will never be able to 
return to his former meat packing work or to any other laboring 
work, the work to which he is best suited given his past experience. 

Claimant is 40 years of age and should be in the most 
productive working years of his life. His loss of future 
earnings from employment due to his disabil~ty is much more 
severe than would be the tase for a younger or older individual. 
See Becke v. Turner-Busch, Inc., Thirty-Fourth Biennial Report 
of the Iowa Industrial Commissioner 34 (1979) and Walton v. 
B & H Tank Corp., II Iowa Industrial Commissioner Report 426 
(1981). 

Claimant has shown motivation to seek other employment and 
cooperated fully with the rehabilitation efforts that have been 
offered to him to date. However, none of these efforts have 
been successful at the present time. 

Claimant has a high school education and exhibited above 
average intelligence at the hearing. From vocational testing, 
claimant apparently possesses above average aptitudes for many 
types of sedentary occupations. However, additional schooling 
is not a realistic possibility at the present time due to his 
family situation. Whether or not he will go to school and 
successfully complete schooling to obtain a technical or profes
sional job in the future is too speculative at the present time 
to consider in evaluating his current disability. 
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The opinions as to claimant's potential loss of earnings by 
the vocational rehabilitation counselor in this case was not 
convincing as she did not explain how she arrived at her figures. 

Although it was shown that claimant is capable of certain 
types of light duty work, claimant requests an award of permanent 
total disability due to the so-called "odd-lot" doctrine. This 
doctrine is a procedural device designed to shift the burden of 
going forward with evidence as to claimant's employability to a 
defendant employer in certain factual situations. See Klein v. 
Furnas Electric Co., 384 N.W.2d 370, 375 (Iowa 1986). A worker 
becomes an odd-lot employee when an injury makes a worker 
incapable of obtaining employment in any well known branch of 
the labor market. Guyton v. Irving Jensen Co., 373 N.W.2d 101, 
105 (Iowa 1985). An odd-lot worker can only perform services 
that are so limited in quality, dependability or quantity that a 
reasonable stable market for them does not exist. Id. In 
Guyton, the supreme court held that under the odd-lot doctrine, 
there can be no presumption that merely because the worker is 
physically able to do certain work, that such work is available. 
When a worker makes a prima facie case of total disability by 
producing substantial evidence that the worker is not employable 
in the competitive labor market, the burden to produce evidence 
shifts to the employer as to the availability of suitable work. 
If the employer fails to produce such evidence and if the trier 
of fact finds that the worker does Fall into the odd-lot category, 
the worker is entitled to a finding of total disability. Id at 
106. 

In the case sub judice, claimant made a reasonable effort to 
find suitable work. However, defendants have gone forward with 
the evidence and offered an opinion by a vocational rehabilitation 
expert that claimant is employable. The odd-lot doctrine does 
not change the ultimate burden of proof and claimant has not 
shown that he is only able to perform services which are so 
limited in quality, dependability or quantity that a reasonable 
stable market for them does not exist. This does not mean 
however, that claimant does not have a substantial loss of 
earning capacity which must be ad~quately compensated in this 
decision. 

After examination of all the factors of industrial disability, 
it is found, as a matter of fact, that claimant has suffered a 
50 percent loss of earning capacity from his work injury. Based 
upon such a finding, claimant is entitled as a matter of law to 
250 weeks of permanent partial disability benefits under Iowa 
Code section 85.34(2)(u) which is 50 percent of 500 weeks, the 
maximum allowable number of weeks for an injury to the body as a 
whole in that subsection. 

I 
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FINDINGS OF FACT 

1. Claimant was a credible witness. 

2. The work injury of February 12, 1987, was a cause of a 
10 percent permanent partial impairment to the body as a whole 
and of permanent restrictions upon claimant's physical activity 
consisting of no lifting or carrying over 24 pounds, only 
occasional lifting or carrying of 11 to 24 pounds and only 
repetitive or frequent lifting up to 10 pounds. Claimant can 
never crawl, climb or reach above his shoulder level and only 
occasionally can he push, bend or squat. However, claimant is 
able to work over an eight hour day within these restrictions. 

3. The work injury of Feburary 12, 1987, and the resulting 
permanent partial impairment was a cause of a 50 percent loss of 
earning capacity. Claimant is 40 years of age with a high 
school education and two years training in computer programming. 
Claimant's grades in school were poor and he barely got through 
the computer programming course. Claimant, however, does 
possess above average intellectual skills and aptitudes. 
Claimant has prior experience in clerical and sedentary work in 
the U.S. Navy. Claimant's only work history has been in heavy 
physical labor employment outside of the military service. 
Claimant is employable in sedentary work in the area of his 
residence but at a greatly reduced earnings capacity. 

CONCLUSIONS OF LAW 

Claimant has established by a preponderance of the evidence 
entitlement to permanent partial disability benefits as awarded 
below. 

ORDER 

1. Defendants shall pay to claimant two hundred fifty (250) 
weeks of permanent partial disability benefits at the rate of 
two hundred eighty-nine and 16/100 ($289.16) per week from 
October 18, 1987. 

2. Defendants shall pay to claimant healing period benefits 
from April 16, 1987 through October 17, 1987 at the rate of two 
hundred eighty-nine and 16/100 ($289.16) per week. 

3. Defendants shall pay accrued weekly benefits in a lump 
sum and shall receive a credit against this award for all weekly 
benefits previously paid. 

· 4. Defendants shall pay interest on benefits awarded herein 
as set forth in Iowa Code section 85.30. 

5. Defendants shall pay the costs of this action pursuant 
to Division of Industrial Services 343-4.33. 
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6. Defendants shall file activity reports on the payment of 
this award as requested by this agency pursuant to Division of 
Industrial Services Rule 343-3.1 

SI 
Signed and filed this J j day of March, 1988. 

Copies To: 

Mr. Harry H. Smith 
Attorney at Law 
632-640 Badgerow Bldg. 
P. o. Box 1194 
Sioux City, Iowa 51102 

Mr. Thomas M. Plaza 
Attorney at Law 
200 Home Federal Bldg. 
P. o. Box 386 
Sioux City, Iowa 51102 

, 

LARRY P. WA HIRE 
DEPUTY INDUSTRIAL COMMISSIONER 
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