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REPORT ON THE REVISION OF THE STATUTES. 

To IIis Excellency, SAMUEL MERRILL, Governor of Iowa: 

The undersigned, Commissioners to revise the statutes of Iowa under 
the provisions of chapter seventy-five of the laws of the Thirteenth 
General Assembly, have the honor to submit to your Exr!ellency the 
following report of their action as such Commissioners, t0gether with 
a manuscript copy of the entire Code of Statutes, now in force in the 
State of Iowa, as revised and arranged by them. 

The Commission, as constituted by the act above referrel to, 
consisted of William II. Seevers, of Mahaska county, John C. Polley, 
of Clinton county, and W illiam J. Knight of Dubuque couuty. It 
held its :first meeting on the ninth day of November, 1870, when the 
Commissioners took the oath required by section two of the act, 
and organized by choosing Wm. II. Seevers, of Mahaska county, as 
their chairman . 

In Yiew of the very limited time given the Commission for its task, 
and the gl'eat amount of labor to be performed, it was thought best to 
divide the work among the members of the Commission, so far as 
prepa1·ation of the first draft of the proposed Code was concerned; 
and it was arranged that J\Ir. Polley should undertake the dnty of 
revising and co iifying the laws contained in Pcirts First and Second of 
the Revision of 1860, with the Session Laws ou the same subjects; 
Mr. Seevers, in like manner, should undertake Part Third, (the Code 
of Civil Procedure,) ancl its amendments; and Mr. Knight, Part 
Fourth, em bracing Crimes, and the Code of Criminal Procedure, with 
the amendments. 

Before any progress had been made in the execution of the work, 
:Mr. Polley removecl from the state, and tendered his resignation as a 
member of the Commission. On the twenty-fonrth day of Decem
ber, 1870, yom Excellency commissioned William G. Hammond, of 
Johnson county, to fill the vacancy, who accepted, arid took the oath 
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as Commissioner on the twenty-sixth of the same month. The mem
bership of the Commission has remained unchanged since that 
time. 

.A.ta meeting of the Commission, held soon afterwards, the division 
of labor, made at the first meeting, was confirmed, Mr. Hammond 
assuming the parts assigned to Mr. Polley, and the other assignments 
remaining unchanged. From that time to the present the Commis
sion has been actively and constantly engaged in its labors, meeting 
from time to time, usually at intervals of about a month, for the purpose 
of comparing and examining the drafts prepared by each member, itnd 
consulting together npon the amendments to be proposed and other 
duties of the Commission. 

These frequent meetings have enabled us to discuss and settle all 
differences of opinion as the work proceeded, and to bring it to a 
conclusion, which all could regard as satisfactory ; and it is with 
peculiar gratification that we are enabled to submit to your Excellency 
and the Legislature, so voluminous a Code, embracing so many pro
visions of the most various nature, without a single dissent from 
any member of the Commission to any recommendation contained 
either in the Code or in this Report. 

It was evident from the beginning that the time granted us was 
altogether too short for such a performance of our duties, as would 
be most satisfactory to us and to the people, who are to use the Code 
thus prepared, and to be benefitted or injured by its merits or de
fects. In the framing of a code of laws, time is requisite, not 
only for the mere manual labor of compilation and copying, but for 
•careful study, full consideration, and a frequent and diligent revision 
of every part in comparison with every other part. We have done 
the best we could in this respect, although the time at our disposal 
has not been more than sufficient for the first process of compilation. 
Both the previous Commissions of this kind appointed in this state, 
had much more time allowed them. The Commission which framed 
the Code of 1851, was created by an .A.ct of the Extra Session of 
the FirEt General Assembly, in January, 1848, and consequently 
had three full years to prepare the Code which they reported to the 
Third General .A.ssemb1y, in the winter of 1850-51. It is but jus
tice to those gentlemen to s:iy that their work is itself a proof of the 

• 
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advantage to be gained by the use of ample time. The careful 
examination which we have been obliged to make of that Code, as 
well as all the subsequent legislation of the state, warrants us in 
saying that,-speaking now with reference to form, style, and 

'.),. method only, and without ~-eforence to the subject-matter-the Code 
of 1851 is altogether the best executed piece of legislation we have 
ever had in the state, of any considerable length, and is equalled by 
very few of the laws of the other states of the Union, in these 
qualities, so far at least as we have had opportunity to examine. 

The Revising Commission who prepared the "Revision of 1860," 
was created by the Seventh General Assembly, and had two years 
to prepare the report to the Eighth, embodied in that volume. And 
yet so far as Parts First and Second ( of that Revision and of the 
Code of 1851) are concerned, their task was a much easier and 
briefer one than has been assigned us : since their work was not to 
prepare a Code, not even a Revision, in the strictest sense of the 
word, but simply to compile the session laws from 1851 to 1860, 
and combine them in the same volume with the unrepealed parts of 
the Code--" a compilation and arrangement in proper order, of the 
existing laws without change," as they describe it themselves in 
their report. " We add nothing to the law-subtract nothing 
therefrom-make no change of word or phrase-merely of the ar
rangement of the existing law. We simply put into one chapter 
what we think belongs to one chapter. % % ·whether 
it is all the law depends upon the fidelity of the revision ; and any 
one disputing its rectitude, in any instance, may go for himself 
in that instance to the sources whence it is drawn, and may also 
obtain the decision of the courts thereon." ( Preface to Revision 
of 1860, page 5.) 

To offer any criticism here upon the execution of that Revision 
would be foreign to our pm-pose, aHd ungracious ; buf we may prop
erly remark that the chief objections to that volume are founded on 
the method itself, as detailed -in this quotation. Without verbal 
changes, and many of them, it is impossible to bring a large number 
of acts, passed at different times, with no unity or plan of purpose, 
into a harmonious system ; or to escape the necessity of retaining 
the separate titles, rubrics, numbers and dates of the single acts, 
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which do so much to confuse the general and even the professional 
reader in these parts of the Revision of 1860. It was, no doubt, 
with a full appreciation of this fact that the present Commission 
was instructed not only to "revise," and "arrange," but also to "re
write " the statutes before us. 

This, l1owever, we were required to do in little more than oue
fonrth of the time allowed for the Revision of 1860, or one-sixth of 
that granted to the Codifiers of 1851 : without regard to the enormous 
increase in population, business, wealth, and consequently in the 
amount and variety of legislation of the state since those periods. 
The necessity of waiting until after the election of October, 1870, 
had determined the fate of the plan for a Constitutional Convention, 
before entering at all upon the task, and the subsequent delay pro
duced by Mr. Polley's resignation and the uncertainty for some time 
as to his successor, brought it to the beginnin~ of 1871 before the 
Commission could enter effectively upon its work. Dy the statute 
we were required to terminate it and make onr report on the -:1:th of 
July in the same year. Tu comply literally with this pro,ision was 
an obvious impossibility : it has only been by great effort that we 
have completed our duties two months later ; and con,;idering the 
facts already mentioned, we feel that if not within the letter of the 
statute, we are ccdainly within its equity and spirit, and lmve even 
come nearer to the time originally fixed than we ourselves could 
Lave ventured to promise beforehand. 

The instructions given us by the Legislature are contained in the 
following passages of the Act before referred to : 

SEc. 3. They shall carefully revise the statutes of this state, re
write the same, divide them into appropriate parts, arrange them 
under proper titles and chapters, omit all parts repealed, and such as 
have become obsolete, insert all amendments, so as to make the same 
complete ; transpose words and sentences, arrange and number the 
same in their proper order, and when necessary change the phrase
ology by leaving out and ins-~rting words and sentences so as to adapt 
the same to the form of county governments and system of courts as 
fixed by law. They shall omit from such revision all statutes of a 
private: local, or tempoTary character ; those relating to the apportion
ment of the State into Congressional, Senatorial, Representative, and 
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J u<licial Districts; all references to prior laws, decisions, notes, and 
references to their own report or that of any former commission on 
revision. 

SEc. 4. They shall by July 4th, 1871, complete the duties 
\ assigned them, make a report to the Governor of what they have 

done, what changes they have made, what statutes omitted, and what 
amendments and further legislation they deem necessary. They 
shall write out in full, and embody in the latter part of their report 
such sections as they recommend should be added to our statutes. 

• 

~x• ~« 

SEc. 5. The Governor shall cause one thousand copies of such 
report to be printed by September ~st, 1871, which shall be disposed 
of as follows: Two copies to each member of the Thirteenth and 
Fourteenth General Assemblies, and each officer thereof; two to 
each of the judges of the several courts, etc., etc. ·X· -x- ,~- ·X· 

From these sections we gathered the following conclusions as to 
the intention of the Legitilature, and the course marked out by them 
for us, and (so far as they conld determine the same) for the suc
ceeding General .Assembly: 

1. It seems clear that onr duties were confined to the statutes ot 
the state. We were to codify these, but not to draw new materials 
for a code from the unwritten law and judicial decisions of the state. 
With these decisions we had nothing to do, except in the few cases 
where they had declared a statute unconstitutional, or where they 
rendered necessary a change in the form of some provision already on 
the pages of the statute-book. Some few examples of this kind will be 
found in our report. Posi:,ibly the number might have been increased 
with ad vantage. Indeed the connect.ion is so intimate between the writ
ten and unwritten law in our system, that no fixed limit can be drawn 
between mere amendments of the one and the codification of the 
other. But the want of time supplied a peremptory limit on our efforts 
in this direction, so that if we have deviated in any way from the 
intention of the Legislature, it is by doing less rather than more. 

2. It iH equally clear that we were to revise and re-write the 
statutes, not merely to compile them. The power to do this is given 
with remarkable fullness and particularity, and great care is taken 
to exclude the possibility of our reporting a compilation, with the 
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marks and references which in a mere compilation are necessary. 
The evident intention was that the new volume should be, like the 
Code of 1851, a homogenous unit, dating and deriving its validity 
from a single enactment, so that no question could be raised as to 
the repeal or superseding of one section by another, or the relative 
age of different provisions. The legislation necessary to carry out 
this purpose will be stated on a subsequent page. 

3. It also seems plainly intended that the Code or revision of 
actual law thus to be prepared should be a different work from the 
Report provided for by Section Four, and ordered to be printed and 
distributed; and consequently that the Code itself was to go into the 
hands of the Fourteenth General Assembly in manuscript. The 
members of the Commission all agreed in this view from the begin
ning; but their careful attention was drawn to the point by the fact 
that a contrary view had been taken by some persons, and had led 
to a very general expectation among lawyers and other persons 
interested, that the entire volume reported by the Commission would 
be printed and distributed in advance of the next session. The 
principal argument in favor of this view will be referred to in the 
next paragraph. It would have great weight if the question were 
one for us to decide; but cannot have any against what we under
stand to be the express direction of the Legislature. 

4. Less easy to decide is the next question which arises under 
our instructions: that is, how are we to determine what amendments 
shall be included in our printed report, and what ones left to be 
noticed by the Legislature when they take up the Code reported in 
manuscript ~ We are directed to report what changes we have 
made, etc., in general terms. But it certainly could not have been 
the intention of the Legislature that we should include in our report 
every change of phraseology, transposition of word or. phrase, sub
stitution of circuit court for county court, etc., contemplated in Section 
Three above quoted. To do this would render our report more volumi
nous than the Code itself. In fact this was the argument already 
referred to, in favor of printing the entire Code with our report. It 
was said, very justly, that in legislation there could be no safe 
criterion between verbal and substantial changes; that the change 
of a single word in some sections might be a far more important 

I ,, 
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one than the insertion or omission of many entire sections ; that the 
evident intention of the Legislature was to obtain the judgment of 
the entire state on our amendments before they acted ; that as the 
whole code must be new enacted, it would have to be printed for the 

Legi slature themselves to act upon ; and that really the easiest and 
most economical way of accomplishing the whole purposes would be 
to print it in full with the report. 

The conclusive answer to these arguments has been given already. 
From personal motives, we would have been very glad to have our 
entire work submitted to public criticism before discussion in the 
Legislature. We do not see how it can be satisfactorily discussed 
there, without being printed like any other bill, in spite of its ex
treme length. But that question will be for the Fourteenth General 
Assembly to decide ; and there we apprehend, is exactly where their 
predecessors meant to leave it. 

It may be suggested that the .A.ct itself points out a criterion, by 
requiring usto write out in full, and embody in the latter part of our 
report, such sections as we recommend should be added to our 
statutes (Section Four, as above). But this, certainly, cannot mean that 
every section which may be added to any particular chapter, should 
be included in the report, if new in form. This would burden the 
report with a great deal of useless matter. For instance, we propose 
a section not in the present law, making every official term extend 
until a successor is elected, ( or appointed) and qualified, unless the 
contrary is expressly provided. This section does not change the 
law in the least; it only saves the repetition of the words," and until 
his successor is elected, ( or appointed) and qualified," in some hun
dreds of places through the volume. .A. similar section is inserted, 
to save the constant repetition of the word" organized," in connection 
with "county "-a phrase, which, otherwise must stand on almost 
every page of our statute book for years after the last " unorganized" 
county shall have disappeared from the state, as it may very pos
sibly do, before this volume is printed. On the other hand, some of 
our most important suggestions will require no new section at all. 
Perhaps none wili attract more general attention, or awaken more 
interest, either for, or against it, than the amendment we propose to 
the Liquor Law, taking the duty of granting licenses from the 

2 
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Circuit Court, and giving it to the Board of Snpervisora. Yet this 
requires rro new section to be added. It only changes a few words in 
each of two, or three, long sections; just such a change, in fact, as 
we have made of hundreds of other sections, as a mere matter of 
form. The most frequent, and merely formal changes, in the whole 
book, are, perhaps, those where the same words (Board of Super
visors) are substituted for County Court. 

After giving much study to the subject, we became fully convinced 
that no single satisfactory line of division could be drawn between 
the two kinds of amendments, and that the best we could do was to 
make special mention in our report of each, or leave it unmentioned 
as one of form, according to the circumstances of each particuJar 
case. Some very large classes of amendments are treated as formal 
throughout, being such : " Board of Supervisors," or " Auditor," 
for "County Judge," or " County Court;" "Circuit Court." or 
"Judge," for the same, etc. Even the!!e sometimes involve changes 
that may be called substantial, or difficulties as to the su.bstit,.;tion of 
one officer rather than another, which make om task something more 
than a formal or merely clerical one. But they are specifically pro
videdfor in the Act, among the changes of form, (Section Three), and 
whatever errors we may ha-ve committed in cases of difficulty, we 
have the satisfaction of knowing that a/.l the changes, whether in
cluded in our report or not, must come under the careful scrutiny of 
the Legislature and its committees before they take effect. 

In selecting the amendments to be stated at length in the report, 
we have endeavored to include every one (except the above classes) 
which makes any change in the substance of the present law; every 
one effecting any important interest; every one which could possibly 
be a subject of difference; in short, every one in which the commu
nity at large will feel any kind of interest. On the other hand, we 
have made it an object to bring our report into as brief a form as 
possible, to save at once expense in publication, and time in its pe
rusal; and, therefore, have inserted no amendment without some 
such reason for it, leaving all those unreported to the scrutiny of the 
Legislature, and feeling confident that that scrutiny will vindicate 
the propriety of our selection. 

It may be proper here to mention a few of the general rules we 

/ 
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have followed in determining what changes and omissions should be 
made in the great mass of statutes upon which we have. had to act. 
These, of course, are supplementary to the directions given in Sec
tion Three, of the act quoted above. 

1. Our first principle in all cases was that no change should be 
made for its own sake. The advantage of familiar and tried f0rms 
of statutory law, and the danger of changes made without a definite 
and clearly understood pnrpose, are too generally appreciated to 
make anything more necessary than a mere statement of this rule. 

2. We have tried to avoid all changes that were connected with 
partisan or sectional purposes, or that inv0lved yet unsettled ques
tions of public policy, even where our own convictions in regard to 
them were clear. A Code like this is no place for the advocacy of 
specific reforms in the substance of the law (as distinguished from 
its form and methods of procedure), however meritorious in them
selves. Such changes are better proposed and discussed in separate 
acts. The consideration and adoption of the entire Code will tax 
the ratience of the Legislature heavily at the best, and it would be 
unwise to increase the burden by complicating it with irrelevant 
questions. J3esides, the C9mmission should not allow its own atten
tion to be dfrerted to such objects. Its legitimate and quite suffi. 
cient vocation is to bring a given body of law into the best possible 
form and method, and the advocacy of particular refonn can only 
interfere with its accomplishment. 

3. In 'the arrangement of new matter we have invariably been 
governed by the practical convenience of those who are to use the 
volume, rather than by any so-called S(:ientific rules. In saying this 
we do not mean to show any disrespect to legal science ; but only 
to intimate our strong conviction that the two things are at bottom 
the same, and that in the present state of our ln1owledge, utility is 
the best criterion of true science. Any method of classification 
which does not prove itself convenient, needs first to revise its own 
theories, and the supposed principles on which it rests. 

4. Where language was to be altered, we have aimed first, at 
precision; second, at clearness; third, at brevity. No other quality 
of style in the coml)osition of statutes bears any comparison with 
these. But we have also taken occasion to remove all foreign words 
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and phrases from the laws, and to make the statute-book speak plain 
English throughout, even when a few more letters were required. 
Thus we ha,·e submitted "by virtue of his office" for ex-officio, "in 
good faith," for bona fide, "presumptive" for prima facie. The 
only foreign words left are the few which not only have no English 
equivalent, but being the recognized names of a well-understood 
process, such as liabeas corpus, cel'tiorari, etc., have in fact become 
our own technical terms. 

5. Repetition has been carefully avoided. The same provision 
of law has never intentionally been inserted io two places, even 
when it seemed to belong with equal propriety to both. In some 
cases, occupying little space, this might seem the most convenient 
disposal of the matter; but it is open to one serious objection. If in 
future legislation one provision is altered or repealed, overlooking 
the other, confusion is the necessary result. Of this we have had 
not a few illustrations in our state legislation already; and it is prac
tically impossible to prevent it, except by the rule that the statute
book shall not say the same thing twice. 

6. Similar in principal is the rnle which excludes from the stat
utes all repetitions of constitutional provisions. Quite a number of 
sections have been struck out of Part First on this ground alone. 
Of course there is no clanger here that hasty or careless legislation 
may make the rule doubtful; but, beside the needless occupation of 
space, such repetitions confuse the memory of tlte hasty reader as to 
the important distinction between such provisions as can, and such 
as c::innot be changed by a new statute. 

Several kinds of provisions which appear very frequently in every 
collection of entire acts, like the Session Laws, or Part First of the 
Revision of 1860, disappear as a matter of course from a Code in 
which the same acts are embodied. These may properly be men
tioned here once for all, since it would be a waste of time and space 
to mention separately every such section dropped fi·om the Revision 
of 1860, or the various Session Laws. It will be understood, then 

' that we omit:-
( a). All special repealing clauses. Every section of the Code, 

when enacted, will stand on an equal footing, and the relations of 
the whole Code to all prior legislation will be determined by the 

I 
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general provisions, on account of which, as we propose them, will be 
found on a subsequent page. 

It may be worth while to remark here that the section found at 
the end of so many acts of the Legislature :-" All acts and parts 
of acts inconsistent with this act are hereby repealed,"-is entirely 
superfluous and meaningless. The passage of the new act would 
of itself be such a repeal, without the section ; and in either case it 
is left to the judgment of the reader, and eventually to the courts, to 
determine bow far the repeal extends. A better practice would be 
to make a careful examination of the previous legislation in each 
case, and repeal specifically whatever is intended to be so. One 
of the amendments we propose has an indirect bearing on this 
matter. 

(b). All sections merely amending other acts, which are them
selves incorporated in their amended form. 

(c). All sections giving a legislative construction to prior acts, 
and all sections providing that nothing therein contained shall inter
fere with the operation of certain other provisions. Sections like 
these are sometimes necessary in ordinary legislation ; but when 
both the provisions in question form part of the same Code, and are 
re-enacted together, there can be no need of them, except by the 
mere blunder of the draftsman. 

(d). All provisions for tho first election of a new officer, first 
organiza1ion of a new institution, (drawing of lots for terms, etc.) 
first introduction of a new rule. The enactment of the Code will 
find all these matters going their regular train. There are some 
exceptions, however, to this rule ; as, for instance, there must be 
provisions for the first election of munic:ipal officers, since new towns 
and cities may be organized at any time. 

(e) . All sections by which the general provisions, remedies, pen
alties, etc., of a former act are extended to a new case, or class of 
cases. The place of these is to be supplied by a mere insertion of 
the new case in the former general rule. 

(/). All curative, and other retroactive clauses. These, in 
their -very nature, are temporary, and thus are among the provisions 
we are directed to omit. ThPre is another objection to their inser
tion in their original form. Each is operative on cases prior to its 
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own date, only; to re-enact them would really be to make a new 
rule, while the omission of them from the Code does not affect the 
rights vested under them according to their original intention. 

But here again there seems to be an exception. .A.ets curing de
fective acknowledgments, or recording of deeds, and some few others, 
of similar nature, have important consequences for the future, as 
rules of e,idence. We have, therefore, inserted such acts of this · 
kind as are not superseded by later ones. 

Our instructions " to revise the statutes, re-write the same, divide 
them into appropriate parts, arrange them under proper titles and 
chapters," are broad enough to alJow of our abandoning entirely the 
method of the Code and Revision, and arranging the entire volume 
oli a different plan. As this was evidently inserted in the act to 
bring the matter under .our consideration, we may properly state that 
it has been fully considered, the statutes of other states examined, and 
the advantages of different plans weighed as well as our very limited 
time would allow. Our conclusion was that even if the plan of the 
Code of 1851 had not already the all-important advantage of pos
session, and long familiarity in the minds of the people, it is sub
stantially the one that we would choose in a ns:iw case. On a com
parison made of ,the volumes in which the laws of most of our sister 
states have been revised, or compiled, or codified, one is struck with 

\ the fact that under an apparently arbitrary diversity, there are really 
but two or three different types or methods ; and c::innot help sus
pecting that the true principles of such a classification are much 
fewer and simpler than they are co!:limonly supposed to be. In 
nearly all of these collections there is one series of divisions which 
governs all the re~t, and serves, so to speak, as the unit of classifica
tion, by reference to which all the other combinations or divisions 
are made. It may be called chapter, as with us, 01· by any other 
n,ame; it may have inferior divisions between it and the sections, or 
not; it may be the only division of the volume, or the units may 
be grouped into titles or parts, (or, as in New York, into chapters, 
the place of our chapters being there represented by articles/) it 
varies greatly in length in the same volume, but will be found, if we 
take the statute-books of the whole country together, to have a pretty 
definite average length in all ; and, further, if we run through all 

{ 
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these collections, the rubrics of this particular series of divisions 
will show a striking uniformity thronghout. It might not be diffi
cult to obtain by comparison and analysis the laws which determine 
this uniformity of length and subject; but' such a piece of mere 
legal disquisition would be out of place here. We have only men
tioned this especial form of division so particularly, because all the 
different forms of our statute-books seem to consist chiefly in differ
ent combinations of these. .And really there are but two such com
binations; these chapters are either placed in the alphabetical series 
of their principal topics, or they are arranged in an order formed by 
grouping kindred topics together. These groups may again be 
denoted· by collecting the chapters into titles and parts, as in our 
Code ; or may be left unexpressed, the chapters following. each 
other with formal connection ; the principle is the same in both 
cases. The .::hoice of one or the other of the two combinations jnst 
mentioned seems practically to exhaust the freedom of will left to 
the American codifie.r. We do not say this in ridicule. On the 
contrary, we regard the uniformity 1°f method thus pointed out as a 
great advantage ; and we believe that the true direction for the 
improvement of legal science is in studying and following the gen
eralizations thus furnished us by experience, rather than in framing 
theoretical systems from assumed l1ases. 

The alphabetic order of chapters has been adopted in several 
remarkably well-executed revisions, especially among the western 
states, and they have given it considerable popularity. We doubt, 
however, whether it bas any intrinsic merit but the one that it costs 
no trouble whatever to learn or understand its plan of arrangement. 
It is supposed to be peculiarly convenient for consultation ; but any 
volume to which the community has once become accustomed is so, 
and the relative merits of the two in this respect have not, to our 
knowledge, been tested. 

The other order has been termed, by the very able Commission 
now engaged in revising the Federal Statutes, the logical, or philo
sophical order ; but for fear that these titles may prejudice it in some 
minds, it may better be termed the natural order. It requires a lit
tle more effort than the other to master at firsL, and perhaps is more 
easily spoiled by imperfect execution. But twenty years' experience 
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in our own state have proved its general convenience andutility, as 
represented in the Code of 1851. And we hope that the few and 
careful changes we have ventured to make will not diminish its 
acceptability. 

Its principal division, into four parts, coincides very nearly with 
the simplest and plainest division that has been generally recognized 
in the whole field of Municipal Law. The only change w.e propose, 
affecting this division, is intended to make the coincidence more 
complete. It is the transfer of the greater portion of Title XIII in 
the Code and Revision-" Regulations pertaining to Trade," from 
Part First to Part Second. This change is primarily one of conve
nience, suggested by the frequent handling of the volume in former 
active practive. The provisions of Title XIII., relating to Interest, 
Bills and Notes, Mechanics' Liens, and kindred subjects, are con
stantly referred to in private litigation ; and every lawyer is struck 
with the fact that they are separated from the other parts he has 
like occasion to use, and placed in a part of the volume compara
tively unfamiliar to him. By transferring them to Part II he will 
find nearly all the provisions of special interest to him together. 
And this illustrates what has been already said, that utility is the 
best test of a genuine legal science: For this change being made, 
the line between Par~s First and Second will represent, perhaps as 
accurately as could be done in any collection of actual statutes, the 
familiar, and important distinction between Public and Private Law. 
Upon this subject we may be allowed to quote a passage from the 
report made last winter to the New York Assembly by a majority of 
the Commission engaged there in a similar task to ours. This 
report only came into 0111· hands after our work was done, and most 
of the foregoing matter written ; but the similarity of the conclu
sions arrived at by the two Commissions seems to us a proof of the 
truth of what has already been advanced : that this form of arrange
ment, chosen with primary reference to convenience only, and modi
fied in each state to meet its own uses, has yet a more truly scientific 
character, and will probably become the basis of a more truly scien
tific method of treating American Law, than any of the elaborate 
theories which have been devised " out of the depths of their own 
consciousness or borrowed from foreign jurisprudence, by recent 

◄ 
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writers on classification. It will be noticed that what is said of the 
division of the New York Revised Statutes applies, without the change 
of an essential word, to our own. 

" The most natural and convenient general distribution of legisla
tion, (and indeed among free peoples of all law), is into that which 
concerns the ordinary administration of the government ; that 
which concerns the rights of individuals with respect to their per
sons and property; and that which concerns the special functions of 
the government to prevent and punish the commission of crimes 
and other offenses against society. The laws belonging to each of 
these heads are again primarily divided into declaratory and remedial 
laws ; but as the genius of our institutions forbids the creation of 
special remedies on behalf of the administration of the govern
ment, except in the very rare cases where the ordinary remedies will 
not suffice, the remedial laws of the first head are generally undis
tinguishable, in their practical operation, from those of the second 

~- and the third. . 
"Thus the appropriate gi·and di visions of our legislation are five 

in number, corresponding to the general intent and scope of the five 
codes: [referring to the well-known codes reported by a former com
mission in New York, and embodying the unwritten law.] In truth, 
the latter simply represent the four parts into which the present 
Revised Statutes [ or the Iowa code J are divided, the declaratory and 
remedial statutes concerning crimes and public offenses having been 
condensed by the revisers into one part for reasons of convenience 
merely, which are equally operative now, as they depend upon the 
small bulk of those statutes, as compared with the statutes belong
ing to the other divisions. We propose, accordingly, to divide the new 
Revised Statutes into four parts, and to style them respectively: the 
Political Code, the Civil Code, the Code of Civil Procedurn, and the 
Penal Code. * ·:t * Perhaps the titles of these parts would 
more accurately indicate their subjects, if they were styled the Code 
of Government, the Code of Civil Rights, the Code of Civil Reme
dies, and the Code of Crimes and Punishments. * -x- This is the 
primary division adopted by the original revisers. It also corres
ponds,. as the revisers stated in their report, with the general division 
of subjects among the four books of Blackstone's Commentaries.". 

3 
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(Report &o., N. Y. Assembly Documents, 1871, .No. 17,pp.9, 10.) 
In the arrangement of titles and chapters, we have departed no 

farther than we could help from those of the Code of 1851. The 
reasons for such changes as have been made will be stated under 
the respective parts, in the latter part of this report. We have also 
adhered to the original plan of the Code, in making no intermediate 
division between chapters and sections. The undue multiplication 
of such distinctions is apt to give an appearance of great accuracy 
and niceness of arrangement, while really tending to confusion ; 
and (what is a matter of consequence) it much increases the risk of 
mistake or misunderstanding in references or amendments made in 
the course of subsequent legislation. 

In the first two parts, the changes of order, insertions, and omis
sions are so frequent, that any attempt to adhere to the numbering 
of sections in the Revision, would only end in hopeless confusion ; 
and the same is true of chapters. It has therefore, seemed, the best 
plan to number the titles of each part, the chapters of each title, and ~ 

the sections of each chapter separately, especially as this will also 
facilitate the adding or striking ont of sections in the passage of the 
bill through the Legislature. In Parts Third and Fourth, the changes 
are comparatively few, and the Revision numbering is retained. 
It is of comse understood that all these numbers are only temporary. 
When the Code shall have received its :final form from the Legisla-
ture, the person appointed to edit it should be instructed to make the 
numbering of sections and chapters continuous throughout the vol-
ume, as well as to insert in their proper places all acts separately 
passed at the same session. 

The manner in which the Legislatme shall consider and act upon 
the material submitted t~ them in the amendments contained in this 
Report, and in the manuscript Code accompanying it, will, of course, 
be altogether for them to determine. It may not be out of place, 
however, for us to offer one or two suggestions designed to facilitate 
their labor. 

The relation which the new Code, as a whole, is designed to bear · 
to existing statutes, will be found folly set forth and regulated in 
Chapter Four of Title First. This is substantially the same with 
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the corresponding chapter of the Code of 1851. Of course, when 
reenacted, it will be a new law, and the force of all its provisions 
must be taken fi:om its new date in 1872. But we have thought it 
better to repeat the old language, which has once borne the test of 
use and judicial examination in a precisely analogous case : for it 
cannot be too clearly stated that the new Code is framed to bear 
in 1872 the same relation to the present statutes of the state that 
the Code of 1851 bore to the statutes then in force: an entirely dif
ferent one from that of the Revision to the statutes of 1860. The 
number of sections remaining entirely unchanged, in words as well 
as substance, is so small, comparatively speaking, and they are so 
scattered through the entire mass, that any attempt to distinguish 
between so much of the new Code as absolutely requires reenact
ment, and so much of it as might be left to stand in its present 
force, would certainly involve more labor than it could possibly 
save. The Four Parts might perhaps be taken up separately, so as 

\ to enact one, two, or thi-ee of them, leaving the others in their 
present condition, if a little care were exercised in amendment. But 
we apprehend that the easiest way to deal with the entire Code is to 
bring it before either House of the Legislature in the form of a sin
gle bill, as early in the session as can conveniently be done, that 
members may familiarize themselves with its arrangement and 
general character, before being called on to consider the specific 
amendments offered to it, either by this report, or from other sources. 
It is not necessary that all such amendments should be considered 
and incorporated in the bill for the Code, ( so far as approved), before 
the latter becomes a law. We have omitted from the draft of the 
chapter above referred to, that section which provided that the code 
of 1851 should prevail over any general act, passed at the same 
session and conflicting with it. Consequently, the Legislature may 
enact the Code at any time in the session which they may find most 
convenient, without thereby estopping themselves from subsequent 
alterations of it by other acts. Some such alterations there undoubt
edly will be, in the comse of the ordinary business of the session. 
Any amendments not incorporated in the Code before its passage, 
may take the same course. Provision should, and no doubt will, be 
made for the incorporation of all such acts of the session as properly 
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belong to the public statutes, into the Code as prepared for the 
printer: and provision also at the same time for its proper editing, 
indexing, th_ -e-numbering of chapters and sections, addition of mar
ginal notes, (if desired), and all other work necessary to fit the 
volume for convenient use. We do not feel called upon to make 
any specific suggestions on this subject. 

Annexed to this general report, and forming parts thereof, will be 
found specific reports on each of the four parts into which the Code 
is divided, prepared by the several members of the Commission to 
whom such parts were assigned for revision, showing" what they 

· have done, what changes they have made, what statutes omitted, 
and what amendments and further legislation they deem necessary," 
as required by Sec. 4 of the Act so often referred to. 

We hope that the circulation given to this Report before the meet
ing of the Legislature will be the means of securing for it a careful 
and critical examination by all who are interested in having so 
important a work accurately and well done. We cannot hope that J 
we have accomplished a very difficult task like this, including a 
great mass of petty details, in such a brief space, without many 
errors and omissions. We beg leave to insert here a general 
request that notice of such errors, etc., and other criticisms upon our 
work, will be received with thanks by any member of the Com
mission, especially if sent us in time to allow of their being used in 
the improvement of the Code before it assumes the form of positive 
law. 

With these few words of preliminary explanation we leave our 
report in your Excellency's hands, and remain 

Yours, very respectfully, etc., 

DEs Mo1NEs, low A, Sept. 9th, 1871. 

W. H. SEEVERS, 
WM. J. KNIGHT, 
WM. G. HAMMOND. 
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SYNOPSIS 
of all previous laws embodied in the new code, as reported; showing the dispo
sition made of each chapter of the Code of 1851, Revision of 1860, and Session 
Laws from 1860 to present time; with the place where they will be found in the 
new Code. · 

The asterisk (*) signifies that the contents of the chapter or article are entirely · 
superseded by later legislation, but other provisions on the same su':ject will be 
found in the places referred to in the other colu:.ins. 

PART FIRST. 

CODE OF 1851. REVISION OF 1860. I REPORTED CODE, 1872. 

Title 1, ch. 1. ... lch. 1 ..................... · \Part I, title 1, ch. 
ch. 2 .... 2 articles 1, 2.. . . . . . . . . . . " " 1, ch. 

article 3, obsolete .. ••... 
ch. 3 ..•• ch. 3 ..........••••••.•... " " ch. 
ch. 4 ...• ch. 4 article 1. ............ . " " ch. 

article 2, obsolet,e . ••••. 
Title 2, ch. 5 .... ch. 5 article 1 and 4 ........ . " title 

" title 
" title 

2, ch. 

Title 

ch. 

ch. 
ch. 

articles 2 and 3.. . . • . . 
6 ••.• ch. 6 article 1 ............. . 

article 2 obsolete . .••••• 
7 ..• ·Jch. 
8 .... ch. 

ch. 

7 ••••..••••••••••••••• 
8 ••••••••••••••••••.•• 
9 article 1 ............. . 

articles 2 and 3, obsolete. 
ch. 10 * ......... .......... . 
ch. 11 ................. . . . 
ch. 12 art. 1, 2, 3 .......... . 

art. 4 ..••.•••...•.... 
ch. 13 art. 1. . . . .......... . 

art. 2, obsolete • •••.•••. 
ch. 14 obsolet,e .• •••••.••.••••• 

" title 
" " 
" " 
" title 
" " 
" title 
" title 
" title 

ch. 9 ... ·jch. 15 *··..... .. . . .. . . ... . . " title 
cb. 10 .. • . ch. 16 art. 1 and 2........... " " 

art. 3 ..................... Part II, title 
cb. 17 . . . .. . . . . . . .......•.. Part I, title 

3, ch.11, 12, 13\ch. 18, 19, 20, omittoo .• ....•. 
ch. 14 ... . ch. 21 . . . . ..•..•..... . .... 
ch. 15. . . . 22 art. 1. ............ . 

" title 
" title 

2, &bsolete . ••••.. 
3, obsolete. • ••. •. 
4* ............ . , I Part II, ti tie 
5, obsolete . • ••... 

5, ch. 
2, ch. 

2, ch. 
ch. 
ch. 

3, ch. 
ch. 

2, ch. 
1, ch. 
2, ch. 

3, ch. 
ch. 

2, ch. 
2, ch, 

4, ch. 
4, ch. 

1, ch. 

6, obsolete • • ...• 
7 .............. Part I, title 11, ch. 
8 . . . . . . . .. . . . . . " title 4, ch. 
9 . . . . . . . . . . . . . . " title 4, ch. 

10 . . . . . . . . . . . . .. " title 4, ch. 
11 . . . . . . . . . . . . . . " title 4, ch. 
12, obsolete ...... . 

1. .... 
2 ..... 

3 ..... 
4 ..•.. 

1. .... 
7 ..... 
2 ..... 

3 .••.. 
4 ..•.. 
5 ..... 

1. .... 
2 ..... 
8 ..... 
3 ..... 
9 ..... 

7 ...•. 
8 ... .. 
3 ..••• 
7 ...•. 

1. .... 
2 ..•.. 

7 ..... 

3 ••••• 
3 .•••• 
4 ••..• 
2 .•••• 
2 ..•.. 
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PART FIRST-CONTINUED. 

• CODE OF 1851. REVISION OF 1860. REPORTED CODE, 1872. 

Title 3, 

Title 4, 

Title 5, 
Title 6, 

Title 7, 

Title 8, 

Title 9, 

Title 10, 

Title 11, 

Title 12, 

Ch. 22, art. 13, obsolete . • • . . .. 
14, obsolete •••• ••. 
15, . . . . . . . . . . ·/Part I, title 5, ch. 3 ....... . 
16, obsolete ...... . 

ch. 16 .... ch. 23, art. 1... .. . . . . . . .. .. . " title 3, ch. 5 ....... . 
art. 2 and 3 . •••...••• Fee bill. ................. . 

ch. 17 .... ch. 24, art. 1 ................ Part I, title 4, ch. 4 ..•..... 
art. 2, ob~olete ••••.••. 

ch. 18* ... ch. 25 . . . . . . . . . . . . . . . . . . . . " title 3, ch. 4 •........ 
ch. 19 .... ch. 26............. •. . . .. . . . '' title 4, ch. 6 ...•.... 
ch. 20 .... ch. 27 . . . . . . . . . . . . . . . . . . . . . . " title 4, ch. 7 ....... . 
ch. 21 .... ch. 28...................... " title 4, ch. 8 ....... . 
ch. 22 ..•. ch. 29 .......... .. .......... Fee bill .................. . 
ch. 23 .... ch. 30 ...................... Part I, title 4, ch. 9 ...... . 
ch. 24 .... ch. 31 . • . . . . • . . . . . . . . . . . . . . . " title 5, ch. 1 ....... . 
ch. 25 .... ch. 32...................... " title 5, ch. 3 ....... . 
ch. 26* ... ch. 33 . . . . . . . . . . . . . . . . . . . . . . " title 5, ch. 3 . ... .... . 
ch. 27 .... ch. 34.. . . . . . . . . . . . . . . . . . . . . " title 5, ch. 4 ....... . 
ch. 28 .... ch. 35..... . . . . . . . . . . . . . . . • . " title 5, ch. 3 ....... . 
ch. 29 .... ch. 36......... .. . . . . . .. . .. " title 5,ch. 5 •.•••••. 
ch. 30 ..•. ch. 37 . . . . . . . . . . . . . . . . . . . • . " title 5, ch. 6 ....... . 
ch. 31 .... ch. 38....... .. . . . . • . . . . . . . . " title 5, ch. 7 ....... . 
ch 32 .... ch. 39...................... " title 5, ch. 7 ....... . 
ch. 33 .... ch. 40.................. . . . " title 5, ch. 8 .... ... . 
ch. 34 .... ch. 41 . . . . . . . . . . . . . . . . . . . . . . " title 5, ch. 9 ....... . 
ch. 35 .•.. ch. 42 . . . . . . . . . . . . . . . . . . . . . . " title 5, ch. 10 ......•. 

ch. 43 . . . . . . • . . . . . . . . . . . . . . . " title 1, en. 2 ....... . 
ch. 36 .... ,ch. 44........ . . . . . . . . . . . • . " title 12, ch. 13 .... . 
ch. 37* ... ch. 45, art. 1 . . . . . . . . . . . . . . . . " title 6, ch. 1, 2, 3 ... . 

art. 2. . . . . . . . . . . . . . . . " title 6, ch. 2 .••.•... 
art. 3, 4, obsol.ete .••••. 
art. 5 .............. .. 

ch. 38 . ••. lch. 46, art. 1, 2, 4, and 5 ..... . 
art. 3 ....... . ...... .. 

ch. 47, obsolete or local, •••• •••. 
ch. 39* ... \ch. 48 .................... . 
cl!. 40 .... ell. 49, art. 1 . . . . . . . . ...... . 

art 2, obsol,ete . ••.•••• 
ch. 41 .... ch. 50 ..................... . 
ch. 42* ... ch. 51 ..................... . 
ch. 43 .... ch. 52 . .. .................. . 
ch. 44 .... ch. 53 ... .................. . 
ch. 45 .... ch. 54, art. 1, 2, 3 .......... ., 

art. 4 ..••.....••..... 
ch. 46 .... ch. 55, act. 1 . . . . . . . . . . . . ... 

art. 2, local, and private .. 
art. 3 ............... . 
art. 4 .............. .. 

" title 6, ch. 1. ...... . 
" title 7, ch. 1. ...... . 
" title 7, ch. 2 ....... . 

" title 2, ch. 6... . .. . 
" title 8, ch. 1. ...... . 

" title 4, ch.11 ....... . 
" title 4, ch.10 ...... .. 
" title 9, ch. 1 ....... . 
" title 9, ch. 2 ....... . 
" title 7, ch. 4 ....... . 
" title 10, ch. 1. .... .. 
" title 10, ch. 2 ...•.... 

" title 10, ch. 2 ...... . 
" title 10, ch. 3 ...... . 

art. 5, local and private .• 
art. 6, 7. . . . . • . . . . . • . . " title 10, ch. 3 ...... . 
art. 8. . . . . . . . . . . . . . . . " title 4, ch. 1. ...... . 

ch. 47 .... ch. 56......... .. .. .. .. .. . . . " title 10, ch. 4 ..... . 
ch. 48 .... ch. 57 .. .. . . .. .. .. . • .. . .. .. . " title 11, ch. 1. .... .. 
ch. 49 .... ch. 58..... . .. . . . . . . . . .. . . . " title 11, ch. 8 ...... . 
ch. 50 .... ch. 59, art. 1....... .. . . .. .. . " title 11, ch. 3 ....... . 

art. 1, §§ 1449-57 .... Part II, title 3, ch. 5 ... ... . . 
art. 2, obsol.ete • •••.••• 
art. 3 ............... . " title 3, ch. 1. ...... . 
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p ART FIRST-CONTINUED. 

CODE. OF 1851. REVISION OF 1860. REPORTED CODE, 1872. 

Title 12, ch. 51. ... ch. 60, art 1 and 2 ........... Part I, title 11, ch. 5 ...... . 

Title 13, 

art. 3*. . . . . . . . . . . . • . " title 11, ch. 3. . . . . . 
ch. 52 .... ch. 61.............. . . . . . . " title 11, ch. 4 ...... . 
ch. 53- 54 ch. 62 and 63 . . . . . . . . . . . . . . . " title 11, ch. 3 ..... . 
ch. 55* ... ch. 64 ...................... \ " title 11, ch. 6 ..... . 

ch. 65 repealed 1870 ....... . 

ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 
ch. 

ch. 66 repealed 1870 ....... . 
ch. 67 arts. 1 and 2. . . . . ••. " title 9, ch. 3 ...•.. 

ti tie 12, ch. 3 ...•.• 

ch. 
ch. 
ch. 

56 ... ·\ch. 
57 .... ch. 
58 .... ch. 
59 .... ch. 
60 .... ch. 
61 .... ch. 
62 .... ch. 
63 .... ch. 
64 .... ch. 

ch. 
ch. 
\ch. 

art. 3 .............. . " 
arts. 4 and 5 obsolete •• . 

68 *....... . . . . . . . . . . . . . title 9, ch. 4 and 5 
69 . . . • . . . . . . . . . . • • . . . . . " title 11, ch. 7 ....• 
70 ..................... Part II, title 1, ch. 12 .... . 
71 . . . . . . . . . . . . . . . . . . . . . " title 2, ch. 1 .... . 
72 . . . • . . . . . . . . . . . . . . . . . " title 2, ch. 2 .... . 
73 . . . . . . . . . . . . . . . . . . . . . " title 2, ch. 3 .... . 
74 . . . . . . . . .. . . . . . . . . . . . title 2, ch. 4 .... . 
75 . . . . . . . . . . . . . . . . . . • . " title 2, ch. 5 .... . 
76 . . . . . . . . . . . . . . . . . . . . . " title 2, ch. 6 ..•.. 
77 . . . . . . . . . . . . . . . . . . . . . " title 2, ch. 7 .... . 
78 . . . . . . . . . . . . . . . . . . . . Part I, title 3, ch. 6 .... . 
79 ..................•.. Part II, title 2, ch. 8 .... . 
80 . . . . . . . . . . . . . . . . . . . . . " title 2, ch. 9 ....• 
81 *.................... " title 2, ch. 10 .... . 
82 . . . . . . . . . . . . . . . . . . . . . " title 2, ch. 1 .... . 
83 . . . . . . . . . . . . . . . . . . . . . " title 1, ch. 10 .... . 

Title 14, ch. !
ch. 

65 .... ch. 84 *art. 1 .............. Part I, title 12, ch, 2· .... . 
art. 2, 3, 4, 5, 6, obsolete 

85 .................... . 
86 art. 1. .............. . ch. lch. 

66* ... ch. 
art. 2 obsolete .••••••••• 

ch. 67* ... \ch. 87 * ................... . 
ch. 88 art. 1. . . . . . . .. . . . . .. 

art. 2, 3, 4, 5, obsolete . • 
ch. 88 art. 1, 2, 3, 4, 5, 6 obsolete 

art. 7 and 8 ......... . 
art. 9 and 10 obsolete. 
art. 11. ............ . 

" . , 
" 

" 
" 

title 12, ch. 14 ....• 
title 12, ch. 12 ...•. 

title 12, ch. 1 ..... 
title 12, ch. 9 ...•. 

title 12, ch. 9 ..... 

. ch. 73* ... \ch. 90 .................... . 
Title 15, ch. 74 .... ch. 90 art. 1 obsolete ..•..... 

title 12, ch. 11 ..... 
title 12, ch. 5 and 6 

' art. 2, 3, 4, 5 ....... · I 
art. 6 ............. . 

" 
" 

title 2, ch. 7 and 8 
title 4, ch. 1 .... . 

Title 16, ch. 75 .... ch. 
ch. 76 .... ch. 
ch. 77 .... ch. 
ch. 78 ... ch. 

ch. 79 .... lch. 

ch. 80 .... \ch. 

art. 7 ............ • 1 title 4, ch. 11 .... . 
art. 8 ............ . " title 11, ch. 3 .... . 
art. 9 ............ . " title 1, ch. 1 .... . 

PART SECOND. 
92 . .. . ............... Part II, title 
93 ..•....... , . .. ... . . . " title 
94 . . . . . . . . . . . . . . . . . . . . . " title 
95 art. 1................ " title 

art. 2..... . . . . . . . . . . . " title 
96 art. 1, 2, 3. 5, 6, 9...... " title 

art. 4, 8, super8eded .. . 

1, ch. 3 .... . 
1, ch. 4 .... . 
1, ch. 5 .... . 
1, ch. 6 ..•.• 
1, ch. 10 ...•. 
1, ch. 7 ..... 

art. 7 .............. . 
97 art. 1 ............. . 

" 
" 

title 1, ch. 6 ... . • 
title 1, ch. 8 ..... 

art. 2, unconstitutional. 
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p ART SECOND-CONTINUED. 

CODE OF 1851. REVISION OF 1860. REPORTED CODE, 1870. 

Title 16, ch. 
ch. 
ch. 

Title 1'7, ch. 
ch. 
ch. 

ch. 
ch. 
ch. 

82 ........ ch. 99 . . . . . . . . . . . . . . . . . " title 1, ch. 10 . . . .. . 
81 ........ ch. 98 ................ !Part II title 1, ch. 9 .. .. . . 

88 ........ ch. 100 art. 1, 2, 8, 4, 7 . . . " title 4, ch. 1, 2, 8, 4, 5. 
art. 5, 6, superseded 

84 ........ ch. 101. ................ . 
85 ........ ch. 102 ................ . 
86 ........ ch. 108 art. 1. ......... . 

art. 2, obsokte . ... . 
87 .•...... ch. 104 ................. . 
88 ........ ch. 105 ................. . 
89 ........ ch. 106 ............•.... 

ch. 107 ... .............. . 

" title ·8, ch. 1. 
title 8, ch. 2. 

" title 8, ch. 8. 

" title 8, ch. 4. 
" title 8, ch. 5. 
" title 8, ch. 6. 
" title 8, ch. 7. 

111W' It has already been stated in the General Report, that all the chapters of 
P arts Third and Fourth, retain temporarily in the reported code, the same num
bers by which they have been designated in the Revision of 1860. It is there
fore needless to continue this table through those parts. 

SESSION LAWS, 1861-1870. 

SESSION AND CIIAPTER. PLACE IN REPORTED CODE. 

Extra Ses. 8th G .. A. (1861), ch. 1... . . . . . Part III 
2........ . . . . I Title 
5 ........... IV 

12.... . . . . . . . I. .. . 
24... .. . . . . . . . I. .. . 

Acts of 9th ~- A. (1862), ch. 4. . . . . . . . . . . . IV ...• 
15 ............ III ... . 
22........ . . . • II. .. . 
28... .. . . . . . . • I. .. . 
25........ . . . . I. .. . 
26........ . . • . I. .. . 
27........ . . • . II. .. . 
28........ . . . . III. .. . 
29 ............ IV ... . 
80... .. . . . . . . I. .. . 
81... .. . . . . . . . I. .. . 
32 ... : .... .... II. .. . 
83 ...•..••...• IV ... . 
84 .....•.. . ... IV ... . 
35 ............ IV ...• 
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61... .. . . . . . • . I . .. . 

Fee bill. 
4 Ch. 3 
.... 247 

6.... 1 
6.... 1 
.... 174 
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4 • 

I. .. . 
I. .. . 
I. .. . 
I. .. . 
I. .. . 
I. .. . 
I. .. . 
I. .. . 
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. . . . Fee bill . 
.... 125 

12.... 1 

12.... 6 and 7 
2.... 1 

12.... 9 
4.... 2 

11.... 3 
2.... 4 
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43... .. .. . . . . . I.... 12 . . . 6 
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78........ . . . . II.... 1.... 2 
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80........ . . . . I.... 4.... 10 
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III .. .. 
I. .. . 
I. .. . 
I. .. . 

11.. .. 
I. .. . 
I. .. . 

IV .. .. 
I. .. . 
I. .. . 
I. .. . 

II ... . 
II ... . 
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IV.... . ... 174 

I.... 14 .... 11 
I.... 12.... 7 
I.... 12.... 6 
I.... 4 .... 10 
I.... 4.... 10 
I.... 11. ... 6 
I.... a.... 5 
I... 7.... 4 
I.... 12.... 2 

II.... 1.... 8 
I.... 6 . ... 1 
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6 .... 
4 .••• 

174 
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8 
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Part III, ~ 

Acts of 8th G. A., extra sess., embodied in Part I, 3 Part II, O including 1 Part IV, 1 
fee bill. 

9th G. A., 35 " 11 Part III, 18 12 
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11th G. A., 89 7 9 
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-- - -
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Total number of private, local, obsolete, etc., Acts ............................................................ 532 

Total number of chapters of Session Laws, 1861-1870 ................................................. 905 



PART FIRST. 

PUBLIC LAW. 

The title of this part, in the Code of 1851 and Revision, was" Of 
the State and its Divisions, Officers and Police, the General Assem
bly and the Statutes." These are merely a portion , of the topics 
treated therein, taken almost at random. All of them are compre
hended in the much briefer title we have chosen, which has a well 
defined and familiar meaning in legal science, and covers the actual 
contents of this part with as much accuracy as could well be found 
in a statute book, arranged for actual use, and therefore not dividing 
its subjects with theoretical precision. 

In arrangement, the intention has been to follow that of the Code 
of 1851 as nearly as possible. The chief changes made may be 
briefly stated thus: Titles V, IX, and XV disappear entirely; the 
first and last of them being entirely needless now for the arrange
ment of the existing statutes, and Title IX being united with Title 
III (now IV) in order to bring all matters of local government into 
one title. On the other band, Title II is divided so as to place all 
officers of the jndicial department together. All the other titles re
main substantially the same in order and contents~ except that Title 
XIII has been transferred to Part Second, for reasons given above, 
in the General Report. Changes in the order and contents of the 
Chapters will be found <:lxplained below, under the respective titles. 

It should be remembered in regard to Part First, (and the same 
thing is true of Part Second, though its consequences are there less 
important, owing to the different nature of its contents,) that the laws 
therein contained have never been revised in any true sense of the 
word, since 1851. The difference in this respect between these two 
parts and the other two, containing the Codes of Civil and Criminal 
Procedure, is striking. The two codes were carefully revised in 
1858-60 by an able commissi0n, and then re-enacted. The First 
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and Second Parts of the Revision of 1860 are merely a compilatiun 
of such parts of the Code of 1851 as were understood to be in force 
at that time, and the Session Laws of a public nature passed between 
1851 and 1860. The latter were printed without even the slightest 
verbal changes; and an amending act was usually thrown into the 
form of a subsequent article, without any attempt to arrange the seY
eral sections in their appropriate places. Even the misprints, errors 
in punctuation, and other defects of the session laws, (which were 
then most carelessly printed,) were reproduced with scrupulous fidel
ity. Conflicting sections were frequently allowed to remain, and in 
a few cases sections were omitted which had not been repealed. 
The additional matter was profess~dly arranged according to the plan 
of the Code; but with so little care as almost to obliterate that plan 
entirely, under the chaos of new subjects introduced by ten yeaJ·s of 
active legislation. 

These remarks arc made reluctantly, and only to explain and jus
tify the course pursued: which was to disregard entirely the changes 
made by the Revision in the plan of the Code of 1851, and to make 
that Code, in its original form, the basis of our work. At first in
deeJ the Revision was taken as a guide by tho member of the com
mission who had these par-ts in charge, and a considerable amount of 
work done in adapting the later laws to its arrangement. But so 
soon as an attempt was made to put a chapter thus arranged into 
its final shape, omitting all the numbers, rubrics, foot-notes, etc., by 
which the relation of one section to another, and the meaning of 
both, are there determined, the fatal defects of the method adopted 
became evident. It was seen that almost every chapter of the Re
vision (except those taken without change from the Code) would 
have to be reconstructed, before it would be even intelligible without 
these extraneous aids. And the easiest way to do this was to go back 
to tho Code of 1851, anti to construct the present ,Tork from that 
Code and the Session Laws of 1851-1870. 

This will eJrplain the references given m:ider each chapter in the 
following synopsis of Part First. These references, immediately 
following the rubric of the chapter, denote the sources from ,vhich it 
has been compiled. As a rule, the reference is given to an entire 
chapter of the Code, or act of' the Session Laws, without any attempt 
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to designate the sections used or omit~ed, except in a few lqng and 
important acts, or in some cases where one or two sections only were 
taken from the Code. And every act is usually referred to which has 
given even a section or a clause to the new chapter. Any attempt 
to be n1ore precise in these references would have greatly increased 
their bulk, without a proportionate addition to their value ; since in 
the vast majority of cases, a glance at the act will determine just 
what its contribution to the chapter has been. 

Anotl1er advantage of this plan of composition is, that it shows 
the exact relative effect of each authority used in compiling the 
chapter. As these parts of the Revision were not re-enacted in 
1860, a reference to that volume gives no information as to the date 
of the statute, except that it was passed somewhere from 1851 to 
1860. But the Code of 1851, and the Session Laws, are the original 
source of the whole body of om statute law, _and every reference to 
them fL-.,.es its own date and relative value with precision. 

But to omit all references to the R evision would be very incon
Yenient, since that volume is much more generally accessible than 
the Code or the older statutes. It will be noticed, therefore, that the 
citations from the earlier authorities are accompanied by one in 
brackets, showing where the same matter may be found in the 
Revision. 

Beside the references thus described, there will be found, under 
each chapter requiring it, some account of the changes that have 
been made in its arrangement or place, of the omissions in the new 
Code compared with the Revision, and the reasons for them, and 
finally, the amendments that we propose, involving any change in 
the law as it now stands. (The distinction between the amend
ments set out here, and those which have been made in the code 
itself, merely to conform it to the existing law, will be found explained 
in the General Report, p. 10.) Brief notes are added to these, giving 
our reasons for the recommendation. But from the nature of the 
case, these amendments are much fewer in these parts than in the 
codes of Civil and Criminal Practice, wl1ich follow them. 
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TITLE I. OF TIIE SovEREIGN'l'Y .AND J URISDICTION OF TIIE ST.ATE, 

.AND OF TilE LEGISLATIVE DEPARTMENT. 

Oliapter I. Of the Sovereignty and Jurisdiction of tlie State. 

Code of 1851, chap. 1. Acts 6th Genernl Assembly, chap. 218. (Rev,§~ 1, 2, I 

3, 2107-8.) 

0/iap. 5'2. Of tlie General Assembly. 

Code of 1851, chap. 2. ..l.cts of 7th General Ass~mbly, chap. 126. Aris of 1st 
General Assi,mbly, chap. 77. (Rev., 1-rn 4-16, and 674-686.) 

Acts of 11th General Assembly, chap. 3. Acts of 12th General A.~sembly, 
chap. 155. 

0/wp. 3. Of the Statutes. 

Code of 1851, chap. 3. Acts of 8th General Assembly, chap. 119. (Rev., 
l:i§ 19-29, 161.) Of 11th General Assembly, chap. 118. 

To this chapter we propose to add the following new sections, in
troducing a permanent rule as to the publication and distribution of 
the statutes : 

SEc. - . Immediately after the adjournment of each session of 
the legislah1re, the Secretary of State shall prepare a manuscript 
copy of all the laws, joint resoh1tions and memorials passed thereat, 
arranging the same into chapters and divi<l.ing them into two series 
or parts: one of said parts to contain all the public laws of that ses
sion, and the other part to contain the private, local, and temporary 
laws, with the resolutions and memorials. The chapters of each part 
shall be numbered separately, in the order of their approval, and pro
vided with marginal notes: and each part shall have a separate title
page and index, so that they may be bound either in separate vol
u rnes or together, as may be fonnd convenient. 

SEC. - . The acts of a public nature shall be numbered continu
ously, from session to session, as additional chapters of this code : and 
shall be printed in pages of the same size, and as near as may he of 
the same style, type, and appearance with the edition of this code to 
be published by the state, so that they may be bound with it if the 
legislatme shall so direct. The private, local and temporary acts 
shall be numbered in a distinct series for each session. 

Note.-The public laws of each session must necessarily be very 
freely distributed all over the state, but there seems to be no 
reason why the same expense should be incurred for the 
private and local laws which now form more than half of every 
volume of the session laws. .A. comparatively small edition 
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of these would answer every purpose. Moreover, when the 
public laws are printed by themselves in a style uniform with 
the code, it will be possible to bind not only one, but two or 
three such editions with the code itself. · If enough of the 
state's edition of the code is left in sheets for that purpose, it 
will be easy, after the session of 1874 and again after that of 
1876, to issue a volume containing the entire general legi sla
tion of the state up to each period respectively, without any 
expense for revising or re-printing. After the session laws 
become too numerous to be treated thus, they may be bound in 
a separate volume, uniform with the code. We believe that if 
these provisions are approved by the legislature, and moderate 
care taken in carrying them out, the statute law of the state 
may be left unrevised for a quarter of a century, with less trouble 
and confusion resulting therefrom than has arisen in ten years 
of the old system, or want of system. 

SEc. - . Every act of a public natme passed in amendment of or 
in a<ldition to any chapter or section of this code, or in amendment of 
or addition to any previous act of the same kind, shall contain in the 
title thereof a reference to the number and name of the chapter so 
amended or added to: and if such reference be omitted in the title of 
the act as passed, it shall be the duty of the Secretary of State, in 
preparing said act for publication, to supply the omission. 

.Note.-This section, with the preceding ones, is intended to sim-
plify the whole process of reference to the statute law, and thus 
obviate the frequent mistakes produced by the present awkward 
and unsystematic method. Every public act, in the code, or 
subsequent to it, will have one nnmber by which it can always 
be identified, though the session, date, and every other part of 
its description should be omitted. And, each new act bearing 
in its title a reference to this number of the act it modifies, 
there will be an easy and plain clue to the connection between 
different statutes. 

SEc. -. The -Secretary of State shall deliver the manuscript so 
prepared to the State Printer, and shall superintend the printing and 
binding of the laws as above directed. The number of copies to be 
printed and bound, and the time within which the same shall be com
pleted, may be fixed by resolution of each General Assembly: or, i11 
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case no such resolution be passed, shall be determined by the census 
board. 

SEC. -. The Secretary of State shall distribute the public laws of 
each session in a book or pamphlet by themselves, as follows: Of 
copies bound in sheep, to the Librarian of each State and Territory, 
two copies; to the Governor of each State and Territory, one copy; 
to the +iibrarian of Congress, two copies; to the State University, 
to the State Agricultnral College, to each Insane Asylum, to the 
Institution for the Blind, to that for the Deaf and Dumh, to the State 
Reform School, to each of the Iowa Soldiers' Orphans' Homes, to 
the Penitentiary, to the State Agricultural Society, two copies; to the 
Library of the Law Department of the State University, twenty 
copies; to the State Library, fifty copies; to the State Historical Society, 
eighty copies; to each state officer and to each newspaper publisher 
in the state, one copy; to each officer and member of the General As
Rembly for that session, two copies; to each Supreme, District, and 
Circuit Judge, one copy. Of the copies in paper with cloth backs, 
eighteen thousand shall be distributed to the several counties in the 
ratio of their population, and delivered to the County Auditor, who 
shall deliver one copy to each supervisor or officer of the county, 
each township trustee, clerk, and assessor, each justice of the peac.:e 
and constable; an<l shall retain the remain<ler for sale, at a price to 
be :fixed by the legislature or census board. 

.Note.-This is substantially sections four and five of chapter 31, 
Laws of 12th General Assembly, which was also adopted by 
the 13th General Assembly as the rule for distribution of their 
session laws. Some few changes are made. We have pre
pared no directions as to the distribution of the private laws, 
leaving this to be determined by each General Assembly 
according to circumstances. 

Ohap. 4. Of the Code and its O_peration. 

Code of 1851, ch. 4. (Rev., §§ 30-38.) 

This important chapter is intended to determine the effect of the 
new Code upon the existing legislation of the state, and to prevent 
any awkward questions from arising out of the substitution of a new 
body of law for that now in force. But for that pmpose we can not 
do better than to offer chapter 4 of the Code of 1851, which served 
precisely the same purpose when that Code was adopted-a case, 
as shown in our general report, precisely similar to the present. I Its 
re-enactment will of course give it exactly the same force, from its 

/ 



TO REVISE THE STATUTES. 39 

date in 1872, that it had in the old Code, from its date in 1851. It 
has been fully tested by long usage, and approved by judicial inter
pretation, and thus has an advantage that no new form of words 
could possess, however skillfully devised, for the same plll'pose. 

, We have, however, omitted Section 36, of the Code of 1851, (Rev., 
§ 39) which gave that Code preference over all general statutes of the 
same session without regard to priority of date. We see no good 
reason for departing from the usual rule that the later act modifies 
the earlier. In providing for the publication of the new Code, and 
the other laws of the session, the Legislature will of course take care 
that the latter are properly incorporated in and made a part of the 
former, and all numbered and indexed together. :More than this 
seems unnecessary. It may be a great convenience, too, to pass the 
Code without waiting to settle every possible amendment, with the 
intention of amending it by a separate act ; and that section would 
interfere with this if retained. 

We hesitated for a long time what name to adopt for the body df 
law prepared by us, and now referred to in this report as "The Code." 
Either Code, or Revision, or Revised Statutes, would be a proper 
appellation. The notion that a "Code" must properly be made out 
of unwritten law has- gained ground of late, because several much
talked-of codes are of that deE>cription. But the usage of at least 
fifteen centuries has settled the meaning of the w0rd as denoting any 
body of law, especially on.e of statute law, in a methodical form ; 
while Revision denotes more properly, as it did with us in 1860, a 
mere re-shaping or re-editing of matter already codified. But the 
controlling reason with us for selecting " Code " at last was one of 
pure convenience. In nine cases out of ten, where the word is used 
for some years to come, it will be used in contradistinction from the 
body of law immediately before it in use ; and, that being known as 
the Revision, the new one only need be called the Code to distinguish 
it easily and perfectly. 

It will of COlll'Se be necessary to fix the time when this new Code 
must go into operation, since it is very doubtful whether the volume 
could be prepared and distributed soon enough after the session to 
allow the general rule to apply. The time given should be long enough 
to allow of careful work in every step of its preparation ; but it is 
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rather to call attention to the matter, than from any reason to be 
given for the particular date, that we propose as an additional section 
to this chapter the following : 

SEc. 10. This Code shall take effect on the first day of January, 
.A.. D., 1873. 

TrTLE II. OF TIIE ExECUTIYE D EPARTMENT. 

Chapter 1. Of tlie Governo1·. 

Oode of 1851, ch. 5. Acts of 8th G. A., ch.151. (Rev.,§§ 44, 45, 57. ) Acts of 10th 
G. A., ch. 85. 

All provisions respecting the salary or fees of this and other offices are omitted, 
to b3 placed together in the chapters on that subject prepared by Mr. Seevers. 

Sections 46-56 of the Revision are tra;;isferred to the chapter on Removal and 
Suspension from office. Rev., sec. 48, is superseded by the Constitution of 1857. 

Ohap. 12. Of the Secretary of State. 

Code of 1851, ch. 6. (Rev., ch. 6, Article 2, is superseded by later legislation, 
to be found in other chapters. Rev., section 62, will also be superseded if the 
amendments we propose to Title I, ch. 8, are adopted.) Acts of 11th Gen. Ass., 
ch. 81. 

Ohap. 3. Of tlie .Auditor of State. 

Code of 1851, ch. 7. (Rev., §§ 71-81.) Acts of 9th G. A., ch. 172, § 98 ; and 
ch. 178, § 8 . 

Oliap. 4- Of the Tr·easurer of State. 

Code of 1851, ch. 8. Acts of 8th G. A., ch 164, §§ 96-7. (Rev., §§ 88, 91 , 
and 806- 7.) .Acts of 10th G. A., ch. 9, and ch. 66. 

Oliap. 5. Of tlie State Land Office, and the R egister tliereof. 

.Acts of 5th Gen. Ass. , ch.153. Acts of 8th Gen. Ass., ch. 4 and 5. (Rev., sect10ns 
92-100 and 108.) Acts of 9th Gen. Ass., ch. 56. .Acts of 10th Gen . .Ass., eh. 108, 
Acts of 11th Gen . .Ass. , ch. 30. Acts of 12th Gen. Ass., ch. 3, and ch. 10. (Rev., 
ch. 9, article 2, is understood to be obsolete as well as several sections of Art. 
1; and all sections relating specifically to the D. M. Improvement Lands have 
been omitted as local.) 

Oliap. 6. Of tlie Oensus Board, and Boa1·d of Immigration. 

Acts of 7th G. A., ch. 188. (Rev. ch. 48.) .Acts of 13th G. A., ch. 84. 

J 
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Uhap. '7. Of duties assigned to two or more officers jointly; and 
general regulations. 

A.cts of 4th G. A., ch: 102. A.cts of 5th G. A., ch. 163. Acts of 8th G. A. , ch. 
106, ch. 60. (Rev. !:I§ 2169-70, 2172-6, 2180-4, 214-16.) A.cts 0f 9th G. A., ch 
46. A.cts of 10th G. A.., ch. 30, 114. Acts of 12th G. A.., ch. 93. 

Cliap. 8. Of the State Printer. 
A.cts of 2d G. A.., ch. 17. A.cts of 5th G. A.., ch. 90. Acts of 6th G. A.., ch. 223 

A.cts of 4th G. A.., ch. 102. Acts of 8th G. A., ch. 126. lRev., §§ 133-159, 2170 
2177-8.) 

Chap. 9. Of the State Binder. 

Acts of 5th G. A.., ch. 5. (Rev., §§ 163-175.) Acts of 12th G. A., ch. 96. 

TITLE III. OF THE JUDICIAL DEPARTMENT. 

This is a new title. It enables us to bring together the provisions 
relating to a number of officers, whose duties are closely connected, 
but were formerly scattered in different and often inappropriate 
places. To make the system complete, the organization of the courts 
should have been placed here also ; but it was thought best to leave 
this in Part III, where it always has been. 

Cliap. 1. Of tlie Supreme Ooiirt R eporter. 

A.cts of 10th G. A. ch. 22, ch. 33. Acts of 11th G. A. ch. 20 and ch. 89 
Acts of 12th G. A. ch. 52, ch. 161. (Rev. ch. 10 is entirely superseded by the 
above leg:slation.) 

Chap. 92. Of the Attm·ney-General. 

Acts of 7th G. A. ch. 104. (Rev., §§ 124-8, 130-1.) 

Cliap. 3. Of tlie Diedrict Attomeys. 

A.e's of 7th G. A., cb.102. (Rev., §§ 374-379.) 

Cliap. 4. OJ tlie Clerk of tlie Su,p1·eme Court. 

Code of 1851, ch 91. (Rev., §§ 2647-52.) Acts of 11th G. A., ch. 88. 

Ohap. 5. Of tlie Clerk of the District and Circitit Courts. 

Code of 1851, ch. 16. A.cts of 9th G. A., ch. 26. (Rev., ch. 23. Articles 
and 3 are transferred to the chapter on fees alJove mentioned.) Acts of 12th G. 
A., ch. 86, § 10, ch. 134, § 2. 

6 
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Ohap. 6. Of the Administration of Oaths. 

Code of 1851, ch. 63. (Rev.,§§ 1843-4.) This chapter is introduced here in or
der to bring together all the provisious of our stat utes on the subject. 

Ohap. 7. Of Oomm,issioners in other States. 

Acts of 13th G. A., ch. 44. (Supersedes Rev. ch. 15, ancl all othur provis
i rJns respecting these officers.) 

Oliap. 8. Of Notai·ies Publio. 

Code of 1851, ch. 10. Acts of 5th G. A., ch 158. Acts of 12th G. A., ch. 60, and 
Joint Resolutiou No 21. (Rev, ch. 16. Article 3 is transfcrrtd to the chap
ter on N otcs and Bills in Part II.) 

TITLE IV. OF CouNTY, TowN, .AND CrrY GovERNllIENT. 

In the Code of 1851 and Revision, this title was headed "Of the 
Civil-and Politic;al Divisions of the State and the Officers thereof." 
But the only general statutes affecting Congressional, Judicial, and 
Legislative Districts we are e:iq)l'essly directed to omit. On the other 
hand we have introduced here the chapter on liiunicipal Corporations 
which is strictly a part of the same subject. The above title is 
therefore not only briefer but more accurate than the former. 

0/iap. 1. Of Ooimties. 

Code of 1851, ch. 14. Acts of 8th Gen. Ass., ch. 27 and ch. 84. Acts of 0th G. 
A., ch. 49, ch. 87. Acts of 9th G. A. Extra Session, ch. 34. Acts of 10th G. A., 
ch. 95. Acts of 13th G . .A., ch. 54. (Nearly all of Rev. ch. 21 is superseded by 
later legislation. Stctions 221, 223 are still in force. Section 226-230, on unor
ganized counties, will no doubt be obsolete before this code is printed, as only 
two cnunties remain unorganized at the time of this report. Article 2 is entirely 
superseded by 9th G. A., ch. 49, r eferred to above. We have transferred to this 
chapter sections 1345 6, and 2186-8, from other parts of the Revision.) 

Ohap. 92. Of tlie Board of Supervisors. 
I 

Code of 1851, ch. 15, §§ 114-124. Acts of 6th G. A., ch. 193. Acts of 8th 
G. A., ch. 46. 

Acts of 10th General Assembly, chapter 60. 
A.els of 11th General Assembly, chapter 1'18, § 3, ann chapter 87. 
Acts of 13th General Assembly, chapters 38 and 148. 
(Rev. ch. 22. Most of article 1st, and all of articles 2, 3, 4, 5, 12, 13, 14, 

16, we regard as obsolete, or superseded by later legislation. Article 15 is trans
ferred to the chapter on elections, and article 8 to the next ch:ipter.) 

I 
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Cliap. 3. Of the County Auditor. 

Acts of 12th G. A. , ch. 160, and of 13th G. A., ch. 146. Acts of Stl..t G. A. ch. 46, 
§§ 18-21. Acts of Extra Session, 8th G. A.., eb . 2. Acts of 6th G. A. ch. 228. 

Cliap. 4- Of tlie County Treasur·er. 

Code of 1851, ch. 17, !\!:\ 152 -161. Acts of 9th G. A., ch. 168. Acts of 10th G A., 
ch. 129. 

(Hev. ch. 24. In this and the following chapters almost every Eection contains 
one or more changes of official ti1le, the result of ch:inges in the system of county 
government or of courts We have not thought wortb while to burden this 
report with references to the acts which are the authority for each particular 
change.) 

Oliap. 5. Of tlie County R ecorder. 

Cocleof 1851, sec. 150. (Rev.!\ 358.) Acts of 10th G. A. ch. 129. 

To the second section of this chapter, ( corresponding to sec. 8 of ch . 
129 of the Acts of the 10th General Assembly,) we propose to add 
the following -proviso: 

P1·ovided, That when the County Recorder is also County Auditor, 
he shall be ineligible to the office of County Treasurer. 

.Note.-The present state of our law on this subject is an example of 
the curious results sometimes reached by the adoption of 
chauges without any uniform plan. By sec. 162 of the Code 
(Rev., § 368) a number of different officers are precluded from 
holding the office of county recorder. The real purpose of the 
act was to keep them from controlling the county treasmy, the 
recorder being then· treasurer by virtue of his office. As it 
now stands the section is utterly purposeless ; but by sec. 7, of 
Oh. 161, of 12th G. A., the county recorder is expressly made 
eligible to the office of auditor, as he is by the section we pro
pose to amend to that of treasurer. The result, therefore, is 
that the law expressly sanctions the union of the offices of 
auditor and treasmer in one person- being the two which of 
all it is most important to keep separate as checks on each 
other. Perhaps the best plan would be to make the substance 
of this amendment an independent section and repeal all the 
rest. Under the present rules of party conduct there is very 
little practical danger that two paying offices will at any tirqe 
be united in the hands of a single individual. 
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Uliap. 6. Of tlie Slierijf'. · 

Code ol 1851, Chap. 19. (Rev., ch. 26) Acts of 11th G. A., ch. 5. Acts of12 G. A., 
ch. 86, sec. 10. 

Uliap. 7. Of the Coroner. 

Code of 1851, ch. 20. (Rev., ch. 27 ) 

The following amendment, the reason of which will be obvious, is 
proposed to the second section of this chapter (corresponding to 
Rev., § 394) : 

Insert after the words, " on the part of the Sheriff," the following, 
"Or that the Sheriff and his deputy are absent from the county and 
are not expected to return in time to perform the service needed." 

Ch,ap. 8. Of the Coiinty Surveyor. 

Cocle of 1851, ch. 21. Acts of 5th G. A., ch. 21. Acts of 13th G A., cb.183. (Rev., 
cb.28.) 

The chapter immediately following, (Code, ch. 22, Rm·., ch. 29,) 
treating of the salary and fees of county officers, is transferred, with 
all other provisions on the same subject, to the general fee-bill, to be 
placed in another part of the volume. It is believed that this arrange
ment will be the most convenient one for reference, and also that the 
frequent amendments necessary to be made in such provisions will 
ca~se less confusion there than if they are scattered through the 
book. The only class of exceptions to this rnle is where the amount 
of fees is so connected with the provisions relating to the services to 
be performed, that they cannot be separated, nor the whole transfer
red to the fee bill ,vithout much repetition. 

Chap. 9. Of Townshvps and Townshvp Officers. 

Code of 1851, ch. 23. Acts ol 8th Gen. Assembly, ch. 164, sec.C16. (Rev., secs· 
441-458.) 

Acts of 9th General Assembly, ch. 80, ch. 73. Acts of 11th General Assembly, 
ch. 107. Acts of 12th General Assembly, ch. 137. Acts of 13th General As,em
bly, ch. 89. 

Uhap. 10. Of Incorporated Towns and Cities. 

We have transferred to this place the long chapter on this subject, 
with its many amendments and additions. Their connection with 

I 
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the title of corporations is merely a nominal one, while they form an 
integral and important part of the system of local government estab
lished in the state, and to which the present title is devoted. The 
fundamental law of these corporations begins with chapter 157 of 
the Acts of 7th General Assembly, to be found in Revision, chapter 
51 ; the whole of chapter 42, of the Code of 1851, having been long 
superseded. It is an exceedingly verbose, clumsily drawn statute, 
and the various amendments to which it has been subjected have left 
the whole matter in great confusion. We have done as well with it 
as the time allowed us permitted ; but the state law of municipal 
corporations will hardly be in satisfactory shape, while so many anom
alous special charters and special provisions are allowed to remain. 
·whether any important interests are served by leaving these special 
charters untouched, the Commission have hardly the means of judg
ing; being convinced, however, that, if it is possible to do away 
,vi.th them all, and substitute one uniform law for all municipal cor
porations of the same class throughout the state, it is certainly desir
able to do so, the Commission have prepared an amendment for 
that purpose, which will be found below. 

The statutes from which this chapter has been prepared are the 
following: 

Acts of 7th General Assembly, ch. 105, 108, 157. (Rev., secs. 1030-1146.) 
Acts of 8th General Assembly, ch. 111. 
Acts of 9th General Assembly, ch. 80, 97. Ex. sess. 9th G. A., chs. 8 and 25. 
Acts of 10th Gen eral Assembly, ch. 25, 127. 
Acts of 11th General Assembly, ch. 69, 142, 34, 107. 
Acts of 12th General Assembly, ch. 61, 80, 111, 154, 166, 188. 
Act s of 13th General Assembly, ch. 12, 14, 45, 59, 65, 80, 81, 84 179. 

The amendment above referred to is as follows : 

SEo.- From and after the first Monday of March, A. D. 1873, 
all special charters heretofore granted to any city or incorporated 
town shall be repealed ; and all cities and incorporated towns within 
the State of Iowa shall be governed by the provisions of this chapter. 

Note.-If adopted, this amendment will be a substitute for all but 
the first clause of sec. 1, and for the concluding sections of the 
chapter as contained in the reported Code. 
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Cliap. 11. Of Villages and Village Plats. 

Code of 1851, cb. 141. Acts of the 4th General As)scrnbly, ch. 88. Acts of 
6th General Assembly, cb. 73, ch. 131. Acts of 8tll General Assembly, ch. 56. 
(Revision, secs. 106-1029, 2190-2192). Acts of 9th General Assembly, ch. 30, 
ch, 78. 1 

TITLE V . OF ELECTIONS, QuALIJi'ICATIONs FOR OFFICE, ETC. 

0/iap. 1. Of tlie Election cif Officers and tlieir Terms. 

This chapter corresponds generally with chap. 31 of the Revision, 
(ch. 159 of the Acts of the 7th Gen. Assembly,) introducing the 
changes made by the different acts since that time. These acts are 
numerous, but are all referre<l. to in other parts of this report for their 
several chief purposes, so that it would be of no use to enumerate 
them here, where the only change made by them is in the insertion 
or omission of an officer's title. 

C/iap. 92. Of R egistration of Voters. 

Act, of 12th General Assembly, ch. 171, as amended by ch. 174 of 13Lh General 
Assembly. 

Chap. 3. Of tlie General Election. 

Code of 1851, ch. 25 and 28. Acts of 8th General Assembly, ch. 122. (Rev., 
secs. 333-5, 479-528, 547-8.) 

Acts of 9th General Assembly, ch. 23, 36, 89 . 
.Acts 01' 10th General Assembly, ch. 29. 
(Chapter 33 of the Revision is snperseded by this last cited act. Chapter 35 of 

the Revision is also embodied in this chapter.) 

Cliap. 4. OJ Electors of P1'esident and Vice President. 

Code of 1851, ch. 27. (Revision, ch. 34.) 

Oliap. 5. Of Qualiji,cationfor Office. 

Code of 1851, ch. 29. (Revision, ch. 37.) Acts of 9th General Assembly, ch. 25. 

The changes in this chapter are numerous, and the same remark 
applies to them as is made in the note above to Chap. 1 of this 
title. 

Cliap. 6. Of Contesting Elections. 

Code of 1851, ch. 30. Acts of 7th General Assembly, ell. 159, §§ 29-31. (Rev., 
§§ 569-626.) Acts of 10th Generul Assembly, ch. 34. 

i 
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It is a difficult question who is by law the presiding judge of the 
court for the trial of a contested county election, since the county 
judge's office was abolished. A.n argument may be made for either 
of three persons, the Ci1·cuit Judge, County Auditor, and Chairman 
of the Board of Supervisors. On the whole, there seemed to be 
fewer objections to the last construction than either of the others. 
Several other minor questions as to the constitution of the court are 
also affected by this. The Circuit Court has been substituted for the 
District Comt, as the appellate tribunal, as being the general court of 
appeal from inferior tribunals in civil cases. The whole chapter is a 
good illustration of the difficulty we have found in exercising the 
power gi ren us to " adapt the statutes to the form of county govern
ment and system of' courts as fixed by law," without making substan
ti~l changes in it, that may in some cases be important. Yet there 
is not a single section in the chapter where any other phraseology 
could be adopted than the one we have used without laying ourselves 
open to a still better founded charge of innovation. 

Ohap. 1. Of R em.ovctl and Suspensionfrom Office. 

Code of 1851, ch. 31, 32. Acts of 7th Geueial Assembly, cb. 161> . Acts of 8th 
General Assembly, ch. 102. (Hev., §§ 628-641, and 46 -56.) 

Ohap. 8. Of D eputies. 

Code of 1851, ch. 33. (Rev.,§§ 642- 618.) Acts of 5th Gent rnl Assembly, ch . 
21. Acts of 6th General Assembly, chap. 146, § 1, 2. Acts of 12th General 
8.ssembly, ch . 115, 134. 

Ohap. 9. Of Additional Security and tlie JJiscliarge of Sii1·eties. 
Code of 1851, ch 34. Acts of 5th General Assembly, ch 97. (Rev., §§ 649-661.) 

0/iap. 10. Of Vacancies and 1Special Elections. 

Code of 1851, ch. 35. Acts of 7th General Assembly, ch. 159, §§ 26, 33, 35. 
Acts of 8th General Assembly, ch. 146, ~ 11. (Rev., secs. 662-673, 312 subd. 19.) 

Acts of 9th G,·neral Assembly, ch. 54-BS. 
Acts of 10th Genet al Assembly, ch. 69. 
Acts of 11th General Assembly, ch. 137, 138. 
Acts of 13th General Assembly, ch. 47, 148, sec. 6. 

( 0/i. 43 of the Revision is transferred from the end of this title to 
ch. 2 of Title I. A.s an election by the legislature, its provisions 



48 REPO.ltT OF COMMISSIONERS 

have no analogy with those of this title, but belong properly with 
other matters pertaining to the General Assembly.) 

TITLE V of the Code and Revision is omitted as useless. Its 
only contents in force relate to the State Library, and are transferred 
to Title XII of this Code. 

TITLE VI. OF TIIE REVEKUE. 

Chap. 1. Of tlie Assessinent of Tames. 

0ode of 1851, §457, Acts of 8th General Assembly, ch. 145, and ch. 164, §§ 1-
43 (Rev. §§710-753, and 818.) 

Acts of 8th General Assembly, extra session, ch. 24 
Acts of 9th General Assembly, ch. 31, 110, 173; extra session, 9th General 

Assembly, ch. 8. 
Acts of 10th General Assembly, ch. 26, 79, 124. 
Acts of 11th General Assembly, ch. 87, 104, 61, §9, 10. 
Acts of 12th General Assembly, ch 75, 92, 138, §38, 153. 

• Acts of 13th General Assembly, ch. 80, 100, 106, 138, 181, 187. 

The amendments proposed to this chapter are as follows: 

(a) Change subdivision 4 of section 711 as the same is numbered 
in the Revision, being sec. 3 of this chapter, so that the last clause 
shall read thus : 

" Such opinion being in all cases reported to the board of equali
zation, and subject to reversal by them." 

As the law now stands the power of the assessor to remit t'.lxes on 
the ground of age or infirmity is practically absolute, since there is 
nothing to require his action in this respect to be reported to any one, 
or to appear in any shape on his books, and the parties whose taxes 
are remitted are not likely to call attention to it. 

(b) Change section 722 of the Revision, being sec. - of this 
chapter as reported in the new code, so that the first line thereof 
shall read: 

"In making up the amount of personal p1·operty, money and 
credits." 

There seems to be no just reason why a person should pay taxes 
on more than the net value of his personal estate, whether it consist 
of goods and chattels or of money at interest and other credits. The 
present rule seems to be unfair to the very class who feel most the 
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burden of taxation. .A. man in trade or professional life usually bas 
a considerable amount of his available means trusted out, and there
fore can al ways take advantage of the clause as it now stands to the 
full amount of his debts. But a farmer or laboring man has no oc
ca3ion to accumulate money or credits in the regular course of busi
ness, and therefore it is only the wealthier who do so. Those in 
moderate circumstances, having all their means in stock, horses,farm 
implements, and other tangible property, must pay full taxes on its 

. value, although they may be in debt for the full price of it, or to an 
equal amount. 

· (c) .A.dd to sec. - of this chapter, being sec. 721 of the Revision, 
this clause: 

" Money loaned on tax-paying real estate in this state, need not be 
listed." 

There seems to be no reason why a mortgaged farm should pay 
two taxes, one on the land itself, and the other on the money secured 
and represented by it. .A.nd every one who understands the subject 
knows that it is virtually the borrower who pays both taxes; that of 
the lender being always represented in the average rate of interest. 
This is one reason why it is better to remit the tax from the money 
than from the land: the other being that the tax given up will thus 
be the one most easily and frequently evaded, and thns will involve 
least loss to the revenue. 

Chapter 92. Of the Collection of Taxes. 

Acts of 8th General Assembly, ch. 164, seclio!!s 44 and 82; ch 98. (Hev., sect10ns 
754-792, 810-1.) 

Acts of 8th Geneml Assembly, extra session, ch. 24 
9th ch 173,168. 

10th " ch. 43, 100, 115. 
11th " ch. 27, 103. 
12th " ch. 75, 140, 190. 
13th " ch. 90, 138. 

We propose to amend ch. 168 of the .A.cts of 9th Gen. Assembly, 
constituting secs. -- of the code as reported, so that the same 
shall read as below. It will be seen that the amendment is simply 
an extension of the principle of that act to all cases, with a more 

7 
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efficient sanction; and the reasons for its adoption will be under
stood without statement here. 

SEo. - The county treasurer shall certify in writing the entire 
amount of taxes and assessments due upon any parcel of real estate, 
and all sales of the same for unpaid taxes or assessments shown by 
the books in his office, with the amount require<i for redemption 

. from the same, if still redeemable, whenever he shall be requested 
so to do by any person having any interest in said real estate, and 
paid or tendered his fees for such certificate, at the rate of fifty cents 
for the :first parcel in each township, incorporated town, or city, and 
ten cents for each subsequent parcel in the same township, town, or 
city. Each description in the tax-list shall be reckoned a parcel in 
computing the amount of such fees. • 

SEo. - Such certificate, with the treasurer's receipt showino- the 
payment of all the taxes therein specified, and the auditor's certi%.cate 
of redemption from the tax-sales therein mentioned, shall be conclu
sive evidence for all purposes and against all persons, that the parcel 
of real est.:'lte in said certificate and receipt described, was at tbe 
date thereof free and clear of all taxes and assessments, and sales 
for taxes or assessments, except sales whereon the time of redemp
tion had already expired, and the tax-purchaser had received his 
deed, 

SEo. - For any loss resulting to the county, or any· subdivision 
thereof, or to any tax-purchaser, from an error in said certificate or 
receipt, the ireasumr and his sureties shall be liable on his official 
bond. 

Note.-The difficulty of ascertaining whether a given piece of real 
estate is absolutely clear of taxes and tax-sales increases with 
~very year, and must eYentually become a serious obsh·uction to 
t.ran@fers of property, unless some means like the foregoing can 
be found to enable the pm·chaser to make his position secure. 
Ai3 between private individuals, if an intending purchaser goes 
to the holder of an incumbrance, or his authorized agent, and 
obtains a statement of the incumbrance, and then settles with 
his vendor on th.at baGis, the incumbrancer will afterward be 
equitably stopped from claiming a greater amount, or setting up 
a claim coJ;J.fl.ict.ing with his previous sta.tement. In justice, the 
state or county should be bound by the same rule ; and as the 
risk of loss from an error must in any event fall on some one, it 
seems properly to fall on the officer whose duty it is to see that 
no errors are committed. But besides this it is believed that 
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.the fees allowed for the certificate, while in e~ch instance a mere 
trifle compared with the security afforded, in the aggregate will 
prove a reasonable compensation to the treasmer for the extra 
trouble required and the risk incmred; and having this in view 
it will obviously be proper that provision be made in the proper 
place for giving these fees to the trcasmer himself, even when 
his other fees belong to the county. 

Oliap. 3. Provisions for tlie Security of tlie R evenue. 

Acts of 8th General Assembly, ch. 164, secs. 83--95. (Rev., sections 793-805.) 
11th ch. 6, ch., 14. 

(Sections 806, 807 of the Revision have been transferred to chap. 
4 of Title II, "Of the Treasurer of State." Sections 808, 809, 
with the whole of Articles 3 and 4 of ch. 45 are regarded as obso
lete.) 

TITLE VII. OF RoAns, FERRIES, AND BRIDGES. 

It seemed best to unite with this title, as originally framed in the 
Code of 1851, Chapter 45 (of Title XI) of that Code, containing the 
provisions respecting the granting of licenses for ferries, bridges, 
etc. All these topics come under the cognizance of the same boards, 
officers, etc., in most cases, and it will suit their convenience to find 
them together. Indeed, the first hint of the change was derived by 
us from the handy little manual of the road laws, ,compiled last 
year for the use of the above by the Secretary of State and Attorney 
General, under the direction of ch. 86, Acts of 13th G. A. 

Chapter 47 of the Revision,, added by the revisers to the original 
Title VII, as found in the Code of 1851, contained all the laws relat
ing to swamp lands, from 1851 to 1860, arranged chronologically 
and covering fourteen pages. These and the subsequent acts on 
the same subject we have omitted. Most of them are obsolete; and 
what remain in force are only of local interest, and are· therefore 
excluded from the plan of this Code. 

Oliap. 1. Of tlie Opening of Roads, etc. 

Code of 1851, ch. 88; Acts of 6th General Assembly, ch. 130; Acts of 7th 
General Assembly, ch. 149; Acts of 8th General Assembl'Y, c•,. 78 (Rev.,§§ 819-
879, 918-916.) 
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Acts of 9th General Ass@mbly, ch. 112, 141. 
Acts of 12th " " ch. 47, 110, 148. 
Acts of 13th ch. 180. 

We propose to amend Secs. 824 and 869 of the Revision, (Secs. 
---, --- of this chapter of the reported Code), by adding to 
each of such sections the following words : 

"And a copy of such notice shall be served on each owner or occu
pant of land lying in the proposed road or abutting thereon, who 
resides within the township, in the manner provided by law for the 
service of original r.otice in actions at law." 

Note.-This seems adapted to prevent the cases of fraud and sm
prise in road proceedings, of which there have been so many 
complaints; and we think it the most convenient and least 
troublesome or costly method that will prove effectual for that 
purpose. 

We propose also the following as an additional section, to follow 
the section now designated as Rev.,§ 915. 

SEc. - Within one year after this code goes into effect, the auditor 
of each county shall cause every road in his county, the legal existence 
of which is shown by the records and files of his office, to be platted in 
a book to be obtained and kept for that purpose, and known as the 
road plat-book. Each township shall be platted separately, on a 
scale of not less than four inches to the mile. It shall also be the 
auditor's duty to have all changes in, or additions to, the roads of 
the county, legally established, immediately entered upon said plat
book, with appropriate references to the files in which the papers 
relating to the same may be found. 

Note.-Such plat-books as these are kept in some counties, and 
found very useful. But changes in them are so easily made, 
and apt to escape detection, that they should always be under 
the care of some officer responsible for their safe-keeping and 
accuracy. If only as a guide to the files of road-papers, they 
will be well worth their cost. 

Oliap. f2. Of Working tlie Roads. 

.Acts of 7th General Assembly, ch. 154. (Rev. sections 880-910.) 
Acts of 9th General Assembly, ch. 51, 90, 96. 
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Acts of 10th General Assembly, cb. '76. 
Acts of 12th General Assembly, ch. 76, 100. 

Cliap. 3. Of Pl(J/11,k Roads. 
Acts of 9th General Assembly, ch 61. 

0/iap. 4. Of Ferries and Bridges. 

Code of 1851, ch. 45. Acts of 5th General Assembly, ch. 99. ·Acts of 7th Gen-
eral Assembly, ch. 93. (Rev., sections 1200--1260.) 

Acts of 10th General Assembly, ch. 130. 
Ats of 12th General Assembly, ch. 145. 
Acts of 13th General Assembly, ch. 84. 

TITLE VIII. OF THE MILITIA. 

Chap. 1. Organization and Discipline. 

Code of 1851, ch. 40, secs. 621-2, 628; Acts of 10th General Assembly ch. 84, 
ch. 105; A.cts of 11th General A.ssembly, ch. 48,122; A.cts of 12th General Assem
bly, ch. 68; and Constitution, Art. VI, sec. 1. 

All the sections of the Revision on this subject, §§ 1002-1013, ap
pear to be superseded by the Act of 1864, except§§ 1002, 1003, 1009. 
Section 1003 has been modified by substituting "Adjutant-General" 
for " Secretary of State," in order to conform to the Federal law. 

, Act of Congress 2 Mar. 1803, Vol. 2, p. 207. 

TITLE IX. _OF CORPORATIONS. 

This is Title X of the Code of 1851 and Revision, the original 
Title IX having been transferred to form a part of our Title IV, as 
already explained. Three new chapters have been added from 
Title XII. 

Chap. 1. Of Corporations for Pecuniary Profit. 
Code of 151, ch. 43. Acts of 7th General Assembly, ch. 85. Acts of 8th Gen-

eral Assembly, ch. 124. (R ev., secs. 1150--1185, 1338.) 
Acts of 12th General Assembly, ch. 173, sec. 26. 
Acts of 13th General Assembly, ch. 172. 
Rev. secs. 1182-4, are regarded as obsolete. 

Cliapter f . Of Corporations not for P ecuniary Profit. 

Code of 1851, ch. 44. Acts of 5th General Assembly, ch. 93. Acts of 7th Gen
eral Assembly, ch. 131. (Rev., secs. 1187-1199.) 

Acts of 10th General Assembly, ch. 12. 
Acts of 13th General Assembly, ch. 151, 172. 



54 REPORT OF COMMISSIONERS 

Okap. 3. Of the State and Oounty Ag1·imiltural Societies. 

Acts of 6th General Assembly, cb.188. (Rev., secs. 1697-1713.) 
Acts of 10th General Assembly, ch. 109. 
Acts of 11th General Assembly, ch. 128. 
Acts of 12th General Assembly, ch. 136. 

Olicp. 4. Of Insurance Companies. 

Chap. 138 of 12th General Assembly, amended by chap. 108 of 13th Gsneral 
Assembly. 

Okap. 5. Of Life Insiirance Oornpanies. 

Chap. 173, of 12th General Assembly. 

TITLE X. OF INTERNAL IMPROVEMENTS. 

This title corresponds to Title XI of the Code of 1851 and Re
vision. Articles 1, 2,. and 3 of chap. 54: of Revision have been trans
ferred to Title VII, for reasons given under that title. Articles 2 
and 5 of chap. 55 have been omitted as private acts and to a large 
extent obsolete: and Article 8 is transferred to the chapter on coun
ties, Art. IV, ch. 1. 

Upon the principal subjects contained in this title, there has been 
a great d~al of important recent legislation, the exact force of which 
has not yet been settled by judicial decision. We have therefore 
been very cautious even in verbal amendments, confining ourselves 
strictly to an orderly statement of the existing law. Had we set 
about suggesting any amendments wha:tever to the substance of the 
law, they would probably have been too radical and extensive to be 
accepted without much discussion, even if the Commission them
selves had fully agreed in the recommendation. 

Uhap. 1. Of Mill-Dams and Races, and of Drainage. 

Acts of 5th General Assembly, ch. 92, (Rev.,§§ 1264--1277.) 
Acts of 10th Geueral Ass(lmbly, ch. 31, 37, 91. 
Acts of 11th General Assembly, ch. 119, 66. 
Acts of 13th General Assembly, ch. 159. 

Ohap. fd . Of taking p1·vvate property for worlcs of internal im
provement. 

ii.a Code of 1851, ch. 46. Acts of 4th General Assembly, ch. 31. (Rev.,§§ 1278-

1298 and 1314-1331.) 
Acts of 12th Gen. Ass., ch. 117, 145, 189. 
Acts of 13th Gen. Ass., ch. 62, 91, 125. 
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0/iap. 3. Of Railways and their managernent. 

Acts of 5~h General Assembly, ch. 159, and ch. 128, ~ 1, Acts of 7th General 
Assembly, ch. 85. (Rev.,§§ 1332-4, and 1339-42.) 

Acts of 9th Gen. Ass., ch. 158, 159, 169. 
Do 10th " " cb.. 20, 44, 86, 130. 
Do 11th " " ch. 102, 113, 144. 
Do 12th ch. 42, 79, 172. 
Do 13th " " ch. 102, 121, 139. 

Chap. 4- Of Telegraphs. 

Code of 1851, ch. 47, (Bev. §§ 1343-1353. 
Acts of 13th General Assembly, ch. 100. 

TITLE XL OF TIIE POLICE OF .TIIE STATE. 

This corresponds to Title XII of the Code and Revision, and we 
have retained the familiar heading, which becomes more appropriate 
by the changes made in the contents. In the Revision some singu
lar subjects were classified here : Banking, Insurance, Agriculture, 
and the Agricultural College. Chapters 65 and 66, containing the 
Banking Laws, disappear entirely from the statute book. Chapter 
67 has been divided. Articles 1 and _2, relating to agricultural soci
eties, will be found in Chap. 3 of Title IX ; Article 3, of the Agri
cultural College, in Chap. 3 of Title XII, with other institutions of 
learning. Articles 4 and 5 have been superseded by later legisla
tion. Chapter 68, of Insurance, is superseded by the acts constitut
ing Chapters 4 and 5 of Title IX. Chapter 59 is nearly all super
seded by Chap. 2 of the new Title ; Article 3 of the former chapter 
has been transferred to the chapter on Husband and Wife, and Sec
tions 1449-1457 to the Chapter on Guardianship, both in ;part II. 
Chapter 70, of Hedges, relating entirely to private rights, is also 
transferred to Part II. 

0/iap. 1. Of tlie Settlement and Support of the Poor. 

Code of 1851, ch. 48 (Rev., §§ 1355-1415.) 
Acts uf 10th General Assembly, ch. 40. 
Acts of 12th General Assembly, ch. 95. 

0/iap. ~- Of tlie Oare of the Insane. 

Acts of 7th General Assembly, ch. 141, §§ 34 and 51-58. (Rev.,§§ 1442 and 
1458-65.) 
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Acts of 11th General Assembly, ch. 132. 
Acts of 13th Genernl Assembly, ch. 109, 131. 

Ohap 3. Of Domestic and Other Animals. 
Code of 1851, ch. 53 and 54. Acts of 8th General Assembly, ch. 14. (Rev., 

§§ 1548-57 and 2193-5.) 
Acts of 9th General Assembly ch. 102, ch. 76, § 9. Acts of extra session, 9th 

General Assembly, ch. 20, § 3. 
Acts of 10th General Assembly, ch. 65. 
Acts of 12th General Assembly, ch. 144. 
Acts of 13th General ..isscmbly, ch. 24, 26, 176, §§ 4, 9, 10. 

Oliap. 4- Of Fences. 
Code of 1851, ch. 52. Acts of 4th General Assembly, ch. 105. Acts of 6th 

General Assembly, ch. 235. (Hev., §§ 1526-1547.) 

OliaJJ. 5. Of Lost Goods. 
Code of 1851, § 890. Acts of 4th General Assembly ch. 104. (Rev.,§§ 1504--1521.) 

(So much of this act [Rev., ch. GO, Art. 2] as relates to estrays, 
was repealed by ch. 102 of 9th G. A., which will be found incorpo
rated in chap. 3 of this Title. Art. 3 of the same chapter of the 
Re,ision was repealed by ch. 65 of 10th G. A., also to be found in 
chap. 3, above.) 

Oliap. 6. Of Intoxicating Liquor·s. 
Acts of 5th G. A., ch. 45. Acts of 6th G. A., ch. 157. Acts of 7th G. A.., ch. 

(Rev., ~ecs. 1559-1587.) 
Acts of 9th General Assembly, ch. 47, 94. 
Acts of 12th General Assembly, ch. 86, sec. 3, ch. 12'l, 154. 
Acts of 13th General Assembly, ch. 82. 

-nr e have endeavored to reduce the above acts to a single harmoni
ous whole, making no change other than verbal ones, except the 
necessary substitution of "circuit" court or j 11dge for " county." 
But we now propose, as an amendment to the Act reported, that the 
words "Circuit Court," " Circuit Judge, and clerk" be struck out 
from all the sections relating to the granting of a license, being secs. 
4, 6, 7, 8, 10, 12, of the new chapter, corresponding substantially 
with Rev. §§ 1575-6, and the amendments thereto, and that the 
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words "Board of Supervisors," or " County Auditor," respectively, 
as the case may be, be substituted therefor. The force of this 
amendment will be at once apparent, and to print at length the sec
tions named, merely to introduce these words, would be to burden 
this report with needless matter. This amendment has been sug
gested to the Commission by several persons familiar with the work
ing of the l~w. The arguments in favor of the change will be obvi
ous, and no strong objection to it has occurred to our minds. The 
11!atter has been ably stated in a few words by one of the Circuit 
Judges, writing to the chairman of the Commission : 

"I think the e:\.l)erience of every Circuit Judge in Iowa will coin
cide with mine as to the inexpediency of imposing upon them the 
exercise of this function. The persons composing the Boards of 
Supervisors are usually better acquainted with the wants and wishes 
of the people of their respective counties than the Circuit Judge. 
In addition, the granting, or refusing to grant a permit, often 
engenders feelings of animosity on the part of the disappoint
ed, to such an extent as to a:ffoct or cripple the Judge in the per
formance of' his other and more legitimately judicial duties." 

0/iap. '7. Of Fire Companies. 

Acts of 6th G. A., ch. 156. Acts of 7th G. A., ch. 48. (Rev. secs. 1763-8.) 
Acls of 13th General Assembly, ch. 18. 

Oliap. 8. Of Illegitimate 0/iildren. 

Code of 1851, ch. 49. (Rev. secs. 1416-24). 
Acts of 10th General Assembly, ch. 75. 
Acts of 13th General Assembly, ch. 153. 

We leave this chapter in the same title where it has remained for 
twenty years, though we regard it as more properly coming within 
the field of Part IV. It is understood that the chapter has never 
worked well, and that prosecutions under it have been few. At 
present it is in a very anomalous shape, the Circuit Court having 
jurisdiction in the first instance, with an appeal from that to the 
District Court. One or the other of' these provisions should cer
tainly be changed, and the amendment we suggest gives original° 
jurisdiction to a justice of the peace. 

8 
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( Title XIII of the Code of 1851 and the Revision, "Regulations 
pertaining to Trade," has been transferred to Part Second, and forms 
the second title thereof in the reported code. The reasons for this 
change have been stated in the General Report (Ante, p. 16). A single 
chapter, that on "Oaths and Acknowledgments," has been taken 
from it and placed in Title III of Part l<'irst.) 

TrTLR XII. OF EnuoATION. 

Corresponds to Title XIV of the Code of 1851 and Revision, 
though nearly all the matter contained, even in the latter of these 
volumes, has been superseded by more recent legislation, and most 
of the chapters are entirely new. 

Cliap. 1. Of tlie Superintendent of Pnblic Instruction. 

Acts of 10th General Assembly, ch. 52. 
Acts of 12th General Assembly, ch. 102. 

Cliap. PJ. OJ the State University. 

Acts of 13lh G. A ch. 87. The entire contents . of the Revision, ch. 84, and all 
other acts on this subject are believed to be now either repealed or ob,olete. 

Oliap. 3. Of tlie State ..Agricultibral College and Farm, . 

Acts of 7th General Assembly, ch. 91. (Rev., sections 1717-21 and 1728-33.} 
.Acts of 9th General Assembly, ex. sess. ch. 2G . 
Acts of 10th General Assembly, ch. 121. 

• Acts of 11th General Assembly, ch. 47, 71. 
Acts of 12th General Assembly, ch. 142. 
Acts of 13th General Assembly, ch. 144. 

Chap. 4- Of the Soldiers' Orplu111y,s' Homes. 

Acts of 11th General Assembly, ch. 92. 
Acts of 12th General Assembly, ch. G6. 

Clia_p. 5. Of the State Reform School. 

Acts of 12th General Assembly, ch. 59. 

Chap. 6. Of the Institution for the Educcdion of tlie Blind. 

Revision, sections 2141, 2145-215~, 2154. Acts 9th G. A., 152, sec 2. Acts 10th 
G. A., ch. 36. Acts 11th G. A., ch. 43, except sec. 1. Acts 12th G. A., ch. 94, 
sections 1, 2. Acts 13th G. A., chs. 31, 79, 120, sections 1, 4. 
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C!iap. 7. Of the Institution for the Deaf and Ditmb. 

Rev., §§ 2155 2163, 2165, '7· 
Acts of 11th General Assembly, ch. 136, § 1. 
Acts of 12th General Assembly, ch. 106. 
Acts of 13th General Assembly, ch. 78. 

Cliap. 8. Of CounfllJ High Sclwols. 
Acts of 13th General Assembly, ch. 116. 

Chap. 9. Of tlie System of Common Schools. 
Acts of 9th General Assembly, ch. 172. 
Acts of 10th General Assembly, ch. 57, 102. 
Acts of 11th General Assembly, ch. 33, 143. 
Acts of 12th General Assembly, ch. 28, 29, 98, 122, 181. 183. 
Aets of 13th General Assembly, ch. 8, 94. 

C/iap. 10. Of Solwol House Sites. 

Acts of 13th General Assembly, ch. 124. 
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vV e propose to amend this chapter by substituting for the second 
section thereof as reported in our code (which section corresponds to 
the two last provisoes of Sec. 1 in the printed act of 13th G . .A..) the 
following: 

SEO. 2. The site so taken must be on some public road, at least 
twenty rods from any residence, the owner whereof objects to its be
ing placed nearer, and not in any orchard, garden, or public park. 
But this section shall not apply to any independent district, 01' dis
trict situated in an incorporated town . 

Note.-It is evident that without the last clause, the entire value of 
the act would be destroyed in a thickly settled place, where 
almost every vacant lot is some man's garden. The original act 
excepts independent districts from the second proviso; we only 
suggest the carrying out of the same principle in a similar case. 

Chap. 11. Of Appeals. 

Laws of Board of Education Dec. 24, 1850. (Rev., secs. 2133-40.) 

Chap. 1'2. Of the School Fund. 

Acts of 8th General Assembly, ch. 162. (Rev., secs.1962-1994.) 
Acts of 9th General Assembly, ch. 148, ch.172, secs. 57, 93. 
Acts of 10th General Assembly, ch. 72, 118, 134. 
Acts of 12th General Assembly, ch. 78. 
.Acts of 13th General Assembly, ch. 29, 46. 
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Uliap. 13. Of tlie State Library. 

Code of 1851, ch. 36. Acts of 5th G. A., ch. 157. (Rev., secs. 688-708.) 
Acts of 13th General Assembly, ch. 145. 

Oliap. 14. Of tlie State Historical Society. 
Acts of 6th General Assembly, ch. 203. (Rev., secs. 1959-61.) 

Title XV of the Code of 1851 contained a single provision, now 
obsolete. In the Revision a number of different acts, having no 
connection with each other, were collected in eight additional articles. 
All these we have assigned to their appropriate places in other parts 
of the volume. 

.. 



~ 

PART SECOND. 

PRIVATE LAW. 

In the Code of 1851 and the Revision, this Part was entitled, 
"Of the Rights of Persons." To some of its contents this tWe was 
strictly applicable; to others it could be applied only in the broad 
sense in which all legal rights are rights of persons, since nothing 
but a person, real or fictitious, is recognized by the law as possessing 
rights. If the term "Rights of Persons " be understood in the sense 
most common in English and American Law, the sense in which it 
is used by Hale, Blackstone and Kent, then it denotes only the 
smallest portion of the rights treated of in this part of the former 
Code and Revision. All of Title XVI in those volumes, treating of 
property, would fall under Blackstone's division of the Rights of 
Things: a phrase, by the way, which has provoked much petty 
criticism of late from writers who sup:2ose Blackstone to have 
thereby asserted that rights could belong to things, but who only 
prove that their own knowledge of the commentaries is confined to 
the backs of the volumes. For, had they examined the text, they 
would have seen that Blackstone himself is very careful to explain 
that he means by 1·ights of things, "Those rights which a man 
may acqnire in and to such external things as are unconnected with 
the person." (Comm. I.122, II. 1.) We have preferred, therefore, to 
use for this Part the title of PRIVATE LAW; which is at once more 
comprehensive and more accurate, and also marks, as we have 
already pointed out, with sufficient precision, the distinction between 
the subject-matter of this Part and Part First. 

The number of Titles in this Part has been increased from two to 
four, by transferring Title XIII from Part First, for reasons already 
explained, and by making a separate title of the important chapter 
on "The estates of decedents." Some minor changes will be 
mentioned in their respective places. But the contents of this Part, 

61 
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regarded as a whole, have been far less affected by recent legislation 
than those of Part First. 

T ITLE I. OF RIGII'l'S TO PROPERTY. 

0/icp. 1. Of the Rights of Aliens. 

Acts of 12th General Assembly, ch. 56 and 103. 

We regard these acts as superseding all previous legislation on 
the subject, and among the rest Articles 5 and 6 of Rev., ch. 100. 

Ohap. 92. Of Title in the State or County. 

Acts of 9th General Assembly, ch. 32, 156. 
Acts of 11th General Assembly, ell. 110. 
Acts of 12th General Assembly, c}l.. 78. 

Ohap. 3. Of P erpetiiities and Land in Mortmain. 

Code of 1851. sec. 11!)1. (Rev., § 2199.) 
Acts of 13th General Assembly, ch. 133. 

Ohap. 4. Of tlie Transfer of P ersonal Pro1Jerty. 

Code of 1851, ch. 76. (Rev., §§ 2201-2204.) 

0/iap. 5. Of Olcdms on tlie Public Lands. 

Code of 1851, ch. 77. ( Rev., §§ 2205-2206.) 

Oliap. 6. Of R eal Propm·ty. 

Code of 1851, ch. 78. Acts of 7th General Assembly, ch. 3,l. (Rev., §§ 2207-17, 
2255) (Rev., §§ 221!\, 2218, are transferred to the chapter on Landlord and Ten
ant) · 

We propose the following new section as an acldicion to this 
chapter. 

SEc.- No vendor's lien for unpaid purchase money shall be 
recognized or enforced in law or equity, after a conveyance by 
the vendor, unless the said lien be reserved in such conveyance or 
created by a mortgage or other instrument in writing executed by the 
venclee. 

Note.-The so-called vendor's lien owes its existence to peculiarities 
of the English law ofreal estate which have never been adopted 
by us: and it not only lacks any reason for its perpetuation, but 

\. 
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is directly at variance with the whole spirit and intent of om 
system of land records. On these grounds it has been refused 
recognition by some American courts, even without legislative 
interposition: and although it has been sustained in Iowa ever 
since the important case of Pierson v. David, 1 Iowa, 23, yet 
the objections to it have been strongly stated in the recent case 
of Porter v. Oity of Diibuque, 20 Iowa, 440. Most of the 
Iowa cases usually cited to sustain it are not authorities for the 
vendor's lien in the proper sense of the words, but only for the 
right which a vendor has to enforce payment after he has 
delivered possession, but before conveyance. With this latter 
right we of course, do not propose to interfere. The amend
ment suggested only cuts off the secret lien, after an absolute 
conveyance, enforced in equity. The language of the comt in 
Poi'te'I' v. Oity of Dubuque certainly throws doubt enough over 
the doctrine to call for the interposition of the legislature to 
settle the question one way or the other; and we think there 
cannot be much hesitation in which way this should be. 

Chap. 7. Of the Conveyance of R eal Property. 

Code of 1851, ch. 79. Acts of 5th General Assembly, ch. 38, 49. Acts of 7th 
General Assembly, ch. 22, 103. (Rev., §§ 2220-2262.) 

Acts of 9th General Assembly, ch. 123 
Acts of 10th General Assemhly, ch. 74. 
Acts of l.lth General AEsembly, ch. 46, 61. 
Acts of 12th General Assembly, ch. 160. 
Acts of 13th General Assembly, ch. 160. 

(Articles 4, 5, 8, of Rev. ch. 96, we omit as obsol~te or superseded. Article 5 
has been twice re-enacted of late, in almost identical words, as ch. 158 of 12th 
General Assembly, and ch. 160 of 13th General Assembly. In the last form we 
incorporate it with this chapter. f:'ee remarks on curaiive acts, in the Gcnc_ral 
Report, ante, pp. 18, 14.) 

0/iap. 8. Of Occupying Claimants. 
Code of 1851, ch. 80. (Rev., §§ 2264--73 ) 
Acts of 13th General Assembly, ch. 88. 

We have replaced in this chapter sections 1287 and 1238, of the Code of 
1851, and omitted article 2, of Rev., ch. 97, (Acts of 7th General Asstmbly, cll-
158,) to conform to the decision of the Supreme Court, in OMJ,ds v Shower, 18 
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Iowa, 261, holding the latter act to be unconstitutional, and its rep~al of the pro
visions of the Code consequently of no effect. 

0/iap. 9. Of tlie Homestead. 

Coclc of 1851, ch. 81. (Rev., §§ 2277-98.) 

To this chapter we suggest the following amendments: 

(a) Adel to sec. 12 of the chapter, (sec. 2288 of the Revision) as 
follows : 

"And no such change of the entire homestead, made without the 
concurrence of the wife, shall affect her right or those of the 
children." 

Note.-Whether this is not the law now, seems to be doubtful, and 
the amendment is proposed rather to remove the doubt than as 
an innovation. Rev., §§ 2279 and 2514, seem to maim the 
present rule what this amendment would declare it to be. Yet 
in TT'illiams v. Swetland, 10 Iowa, 51, the majority of the 
Supreme Court said that a husband may fix or cliange the 
homestead without the wife's consent. But there was a dissent 
fi·om this by Wright J. and his opinion is sustained by Judge 
Dillon (extra-judicially) i_n a note to an article on the llomesteacl 
Laws in 1 Am. Law Register, N. S., p. 711. In this condition 
of the authorities it is certainly desirable to have the question 
set at rest by the Legislature. 

(b) Insert a new section after sec. 19, (Rev. § 2295) as follows: 

SEc. - The setting off of dower in the real estate of the deceased 
shall be such a disposal of the homestead as is contemplated in the 
preceding section. But the survivor may elect to retain the home
stead for life in lieu of all dower in the real estate of the deceased. 

Note.-This amendment is intended to set at rest a question not 
conclusively determined by Nicliolas v. Purczell, 21 Iowa, 266, 
Jlieyer v. )}feyer, 23 Iowa, 359, Dodds v. Dodds, 26 Iowa, 311, 
Burns v. K eas, 21 Iowa, 258, and other cases on the subject. 
The doctrine of )}£eyer v. Meyer, that dower and homestead are 
in their nahu-e incompatible, seems to us to be the true one. 
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Uhap 10. Of Landlord and Tenant. 

Code of 1851, ch. 82. Act~ of 7th General Assembly, ch. 411. (Rev., §§ 2299-
2303, 2216, and 2218.) Acts of 13th General Assembly, ch. 98. 

We transfer to this chapter the provisions on tenancy at will, now 
found in Rev., ch. 95, and we propose to add to them the following 
new section, the purpose of which will be at once seen :-

SEc. 8. When such tenant cannot be found within the county, 
the notice above required may be given to any sub-tenant or other 
person in possession of the premises; or, if the premises be vacant, 
by affixing the same to the principal door of the building, or in 
some conspicuous position on the land, if there be no building. 

Chap.11. Of Walls in Cornrnon. 

Acts of 5th General Assembly, ch. 86. (Rev., §§ 1914-1925.) 

We have transferred this chapter from Part I to this place, because 
it relates entirely to private rights, of the same natme with those 
regulated by the preceding chapters of this title. 

Uhap.1f. Of L iens/or H edges. 

Acts of 6th General Assembly, ch. 217. (Rev.,§§ 176\J-1774.) 
'Transferred from Part I, for the same reason as the preceding chapter. 

We also suggest the following amendments : 

In sec. 3 (Rev., sec. 1771) strike out the words, "having his own 
signature," and substitute in their place the words, "signed by the 
party to be chargi.d thereby." 

Strike out sec. 4 (Rev., sec. 1772) and insert, "The recorder of 
deeds shall record and index said memorandum as a mortgage of 
real estate." 

Note.-There seems to be no reason why a hedge-grower should 
have the privilege, granted to no one else, and inconsistent with 
the spirit of our statute of frauds, of creating an incumbrance 
on another man's land by an instrument under his own signa
tme, and which the person to be charged has no means of 
correcting. 

9 
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TITLE II. OF TRADE AND COMMERCE. 

This is substantially Title XIII, of Part I, of the Code of 1851 
and Revision. The reasons for changing its place have been stated 
before. 

Oliap. 1. Of Weights, M easures, and Inspection. 

Code of 1851, ch. 56. Acts of 5th G-. A., ch. 5, 26, 34. Acts of 6Lh G. A., ch. 165. 
Acts of 7t_h G-. A., ch. 110. Acts of 8th G. A., ch. 34. (Rev., §§ 1777-84 and 
1906-13.) 

Acts of 9th G. A., ch. 82. 
" 10th " ch. 56. 

12th " ch. 195. 

Chap. 92. Of Moneys of Account, and I nter·est. 

Code of 1851, ch. 57. .\.cts of 4th G. A., ch. 37. (Rev., §§ 1785-92.) 

Oliap. 3. Of .Notes and Bills. 

Code of 1851, ch. 58. Acts of 4th G. A., ch. 108. Acts of 7th G. A., ch. 25,108. 
(Rev.,§§ 1794-1814, and §'.213.) 

Acts of 9th G. A., ch. 116. 

Oliap. 4- Of Tender. 

Oode of 1851, ch. 59. (Re':., §§ 1815-8.) 

Cliap. 5. Of Sureties. 

Code of 1851, ch. 60. (Rev. §§ 1319-22.) 

Cliap. 6. Of Private Seals. 

Code of •1851, ch. 61. (Rev., §§ 182H-5.) 

• Chap. 7. Of Assignments f01· Creditors. 

Code of 1851, ch. 62. Acts of 6th Gen. Ass, ch. 254. Acts of 7th Gen. A. ss. 
ch. 112. (Rev.,§§ 1826-1842.) 

(Chap. 63 of the Code of 1851, [ch. 78 of Revision,] is transferred , 
to Part I, title 3, ch. 6, as belonging properly to Public Law, and 
also for the sake of bringing it in connection with other provisions 
as to oaths.) 

Chap. 8. Of Mechanics' L iens. 

Code of 1851, § 1009. Acts of 8th G. A., ch. 163. (Rev., §§ 1845-73.) 
Acts of 9th G. A., ch. 111. 
Acts of 13th G. A. ch. 140. 
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Cliap. 9. Of Limited Pa1·tnerships. 

Acts of 7th G. A., ch. 98. (Rev., §§ 1874-97.) 
Acts of 9th " ch. 128. 

Uhap.10. Of TVarelwusemen and Ca1·rien. 

Acts of 9th G. A., ch. 84. 
10th " ch. 120. 

" 13th " ch. 178. 

This chapter is a substitute for Ch. 81 of the Revision, superseded 
by the act last cited. Some other provisions of a like character 
have been incorporated with it, and the title changed to embrace them. 

TITLE III. OF TIIE Dm,rnsTIO RELATJOKS. 

Chap. 1. Of Husband and Wife. 

Code of 1851, ch. 84, and sec. 1192 of ch. 75. (Rev., §§ 2200 and 2499-2514.) 
Acts of 8th General Assembly, ch. 141. (Hev., §§ 1500-3.) 

Acts of 13th General Assembly, ch. 126. 

The last act passed on this subject (13th General Assembly, ch. 
126) does not clearly decide whether a husband shall still be liable for 
the torts of the wife committed during marriage. To settle this point, 
we propose the following new section, intended to follow sec. 2506 
of the Revision, as amended by that act : 

SEc. -. For all civil injuries committed by a married woman, 
Jamages may be recovered from her alone; and her husband shall 
not be responsible therefor, except in cases where he would be jointly 
responsible ·with her if the marriage did not mdst. 

We have added to the end of this chapter art. 3 of chap. 59 of the 
Revision, in regard to the release of dower of an insane wife, this 
seeming to be the most appropriate place therefor. 

Chap. 92. Of J£ar1·iage. 
Code of 1851, ch. 85. (Rev.,§§ 2515-2531.) 
Acts of 12th General Assembly, ch. 91. 

The act last mentioned provides a substitute for Rev., § 2529, by 
which the exemption from the provisions of this clrnpter, in favor 
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of persons having conscientious scruples, is extended to the procur
ing of a license as well as the solemnization of marriage. We have, 
of course, inserted the new section in the Code. But we propose 
as an amendment to the present law that it be repealed, and the 
original language of the section restored. With the utmost respect 
for scruples of conscience, we cannot see how any sane conscience 
can take offense at the obligation to procure a license from the civil 
authority before entering a condition which has such important civil 
consequences ; unless, indeed, it be a conscience of that peculiar 
kind which repudiates all legal restraints upon the conjugal union. 
It is very desirable to make the requirement of a license uniform, if 
only as a means of securing evidence, in the absence of a good sys
tem of registration. This last is a deficiency in our law which we 
should have endeavored to supply, had there been time to properly 
consider a subject involving so much detail. 

Okap. 3. Of Divorce and Alimony. 

Code of 1851, ch. 86. Acts of 5th General Assembly, ch. 76. Acts of 7th Gen
eral Assembly, ch. 64. (Rev., §§ 2532-7.) 

Acts of 13th General Assembly, ch. 127. 

We have inserted in this chapter, as now in force, sec. 14.86 of the 
Code of 1851, not found in the Revision. It was probably omitted 
there by mere accident, as it clearly seems to have been revived with 
the rest of the chapter in 1858. 

Article 2, of Rev., ch. 103, and chap. 91, of Acts of 9th General 
Assembly, which is a mere transcript thereof, we omit as purely re
trospective, for reasons stated in the General Report. 

Some provisions will be found among the amendments proposed 
to Part Third, designed to prevent the abuse of our divorce laws. 
and especially the obtaining of fraudulent divorces by persons not 
actually entitled to the benefit of our laws. For the same object we 
suggest the following substitutes for sec. 2, answering to Rev., § 2533: 

SEC. 2. The petition for divorce, in addition to the facts on 
account of which the plaintiff claims the relief sought, must state 
that he has been for the last six months a resident of the state, 
specifying the town and c~unty in which he has so resided, and the en
tire length of his residence therein, after deducting all absences from 
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the territory of the state ; that he now is, and verily expects to re
main a resident thereof ; that such residence has been in good faith, 
and not foT the purpese of obtaining a divorce only; and that the 
application is not made through fear or restraint, or out of any lev
ity,'but in sincerity and truth for the purpose set forth in the peti
tion. 

SEo. 3. All the statements above required, and all other allega
tions of the petition, must be verified by the oath of the plaintiff, 
and proved to the satisfaction of the court by competent evidence 
other than such oath. And unless the court be satisfied that the 
allegations of residence are fully proved, the hearing shall proceed 
no further, and the action shall be dismissed by the court on its 
own motion. 

Olia;p. 4. Of Minors. 
Code of 1851, ch. 87. (Revision, R§ 2539-2542.) 

Chap. 5. Of the Guardianship of Minors and L ivnatics. 

Code of 1851, ch. 88. Acts of 4th General Assembly, ch. 56, 86. Acts of 7th 
General Assembly, ch. 141, §R 42--50. Rev., §R 2543-72, and 1449-57.) 

Acts of 9th General Assembly, ch. 27. 
Acts of 11th General Assembly, ch. 125. 
Acts of 12th General Assembly, ch. 179, R 12. 
Acts of 13th General Assembly, ch. 83. 

We have united with this chapter as it formerly stood, the provi 
sions respecting the guardianship of persons of unsound mind, found 
in Title 12, chap. 59, of Revision. They relate to private and per
sonal rights, and have many analogies with the guardianship of 
minors. 

We suggest the following substitute for the first two sections of this 
chapter. (Rev., §§ 2543-4.) 

SEo. 1. The parents are the natural guardians of the persons of 
their minor children, and are equally entitled to the care and custody 
of them. 

SEo. 2. Either parent, dying before the other, may by will ap
point a person to be associated with the survivor in such guardian
ship ; and the survivor may also arpoint a guardian by will. If 
there be no parent or guardian qualified and competent to discharge 
the duty, the circuit court shall appoint a guardian. 

Note-These sections explain themselves. We have already, in this 
state, given to married women the same freedom of action in 
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business matters, and the same control of their property, as pos
sessed by married men. The exclusive guardianship of the 
father remains as a single vestige of a system of family rights 
which we have discarded. Consistency requires us to make no 
exception : or at least not to make one of the very right which 
a wife and mother would value most highly. If a married wo
man is to stand on an equal and independent footing with her 
husband in all matters of property-if she is intrusted with the 
sole protection of her own interests,-there certainly can be no 
argument against giving her an equal voice in the control of 
her children, whether that control be regarded as a trust or as a 
privilege. 

It might perhaps be as well to add to the first section some 
provision for cases of dissension between the parents ; but we 
believe that the rules on which the courts now act in such cases 
will answer every purpose, when the fundamental principle of 
perfect equality between the parents is once establi shed. 

Cliap. 6. Of Masters and .Apprentices. 

Code of 1851, ch. 89. (Rev.,§§ 2578-99.) 

Chap. 7. Of the .Adoption of Children. 

Acts of 7th General Assembly, ch. 67. (Rev. §§ 2600-4.) 

TITLE IV. OF THE EST.A.TES OF DECEDENTS. 

In the Code of 1851 and the Revision the subject of this title was 
treated in a single chapter of the Title "Of Property." (Code, ch. 
83 ; Rev., ch. 100.) The lack of any subdivisions in so long a chap
ter was more objectionable than its position ; and as amendments 
and changes accumulated, this very important chapter became per
haps one of the most confused and perplexing in the statute book. 
Four years ago the Supreme Court of our own state spoke of it 
thus: 

" Of all the statutes, none should be plainer, more exact and cer
tain in meanin.e;, than those regulating the descent _and distribution 
of property. lt may be quite confidently affirmed that of all existing 
statutes in this State, none are, in many material respects, more 
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obscure and uncertain than those which undertake to define what be
comes of, and who is entitled to, a man's property upon his death. 
* 1<- * That is left to judicial construction, which should 
be unmistakably defined by legislative words. * ·X· it 

Peceiving that unless the statutes in this respect are revised, many 
other questions of great doubt will arise, we limit our decision 
strictly to the case in hand." Meyer v. Meyer, 23 Iowa, 359. 

Since this was written, the transfer of all probate jurisdiction from 
the county to the circuit courts, involving an almost complete 
remodeling of the details of probate practice, has been added to the 
causes of doubt and perplexity referred to by the court. The reasons · 
which make such doubt and perplexity a greater evil on this very 
subject, than any where else on the statute book, are too obvious to 
be dwelt on here. We have done what we could to cu.re them by 
amendments in the form of the law. Had time been granted us, we 
should have preferred to go much farther, and suggested amend
ments and additions that would bring the whole subject into a "plain, 
exact, and certain" body of law, equally intelligible and equally 
certain to the lawyer and the layman. But we have not thought it 
worth while to suggest partial changes of substance, when the most 
pressing necessity was to put the law as it now stands in a better 
form. 

The appropriateness of the place we have given to the subject, at 
the end of that part of the code treating of Private Law, needs no 
explanation. The importance of it fully justifies its treatment in a 
title by itself: and the division into chapters, which is entirely new, 
is intended to facilitate not only reference in daily use, but the pro
cess of substantial amendments, which cannot be delayed more than 
a session or two at most. 

0/iap. 1. Of Probate Jurisdiction. 
Code of 1851, §§ 1272-5. A.cts of 4th General Assembly, ch. 1!1. (Rev., §§ 

2304-7, 2472-3.) 
Acts of 12th General Assembly, ch. 86, § 3. 
Acts of 13th General Assembly, ch. 178. 

Chap. 2. Of W?:lls and L etters of Adrnvnistration. 
Code of 1851, §§ 1277-1327. (Rev., §§ 2309-59.) 
Acts of 11th General Assembly, ch. 139, § 1, 2. 
Acts of 13th General Assembly, ch. 158. 
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Cliap. 3. Of the Settlement of the Estate. 
Code of 1851, §§ 1328-1389. (Rev.,§§ 2360-2421.) 
Acts of 9th General Assembly, ch. 22. 
Acts of 11th General Assembly, ch. 189, §§ 3-6. 
Acts of 13th General Assembly, ch. 158. 

Chap. 4- Of the Descent and Distribution of Intestate Property. 
Code of 1851, §§ 1390-1420. A.cts of 4th General Assembly, ch. 61. Acts of 

7th General Assembly, ch. 63. (Rev.,§§ 2422-46, 2480, 2494-7.) 
Acts of 9th General Assembly, ch. 151. 
Acts of 13th General Assembly, ch. 8. 

Chap. 5. Of Accountvng, ancl Miscellaneous Provisions. 
Code of 1851, §§ 1422-46. Acts 4th General Assembly, ch. 86. (Rev., §§ 

2447-71, 2474-5.) 
Acts of 9th General Assembly, ch. 71. 
Acts of 11th General Assembly, ch. 139, §§ 7-16. 
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Oliapter 108. 

Sections 4112, 4127,· and 4128, of chapter 161, transferred to this 
chapter; also sections 4173, 4179, 4183, and 4184 of chapter 163; it 
being proposed to omit those chapters. 

For section 4173, substitute as follows : 

1. The rules of proceeding prescribed for civil actions by ordinary 
proceedings shall be followed in all proceedings of a special character 
so far as applicable and not otherwise regulated. 

Sections 2615 and 2616 have been rewritten to avoid the reference 
to sections 2611 and 2612, and in place of such reference the terms 
" by the provisions of this code " are used ; but the following substi
tute is proposed for both sections : 

2. The defendant may have the correction made by motion at or 
before filing his answer, where it appears by the provisions of this 
code the wrong proceedings have been adopted. 

This, it is suggested, covers the ground, and occupies much less 
space. 

The following new section to be inserted after section 261 7 : 

3. If there be mote than one party plaintiff or defendant who fail 
to unite on the kind of proceedin~ to be adopted, the court, on its own 
motion, may direct such proceedings to be changed to the same ex
tent as if the parties had united in asking that the same be done. 

It may be the comt possesses this power, but the substitute re
moves all doubt. 

For section 2619, substitute as follows : 

4. .A.n error as to the kind of proceedings adopted in the action, is 
waived by a failure to move for its correction at the time and in the 
manner prescribed in this chapter ; and all errors in the decision of 
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the court, on any of the motions named in this chapter, are waived 
unless excepted to at the time. 

The matter omitted is contained in section 3018. 
New section to be inserted after section 2620 : 

5. No action shall be brought upon any judgment against a defen
dant therein rendered in any court of record of this State, within fif'.. 
teen years after the rendition thereof, without leave of the court for 
good cause shown on notice to the adverse party, nor on the judg
ment of a justice of the peace of this State within eight years 
after the same is rendered, except in cases where the docket of the 
justice, or record of such judgment is, or shall be, l0t;t or destroyed. 

There is no reason why a party should be harassed by suit after 
suit, when one judgment can be made just as effective as a hundred. 
If it is desired to renew the judgment to avoid the statµte of limita~ 
tions, ample time is given. 

0/iaptM' 109. Organization of the Supreme Ooiwt. 

SEc. 2625. So much of this section as applies to fees has been 
transferred to the chapter on fees. The same has been done with 
section 2645. 

A portion of section 9, chapter 122, 13th G. A., has been added to 
section 2626. 

Section 2627 as amended by section 4, chapter 23, 10th G. A ., 
has been included. 

Sections 2628, 2631, 2633, 2634, 2639, 2640, 2642, 2643, and264:4 
have been rewritten, and embrace in a concise form all the legislation 
subsequent to the Revision, but certain amendments are proposed to 
this chapter. 

Substitute for sections 2623 and 2640, section 1, chapter 27, 
12th G. A: 

1. The Supreme Court shall be held at the capital, at the city of 
Davenport in the county of Scott, and at the city of Dubuque in the 
county of Dubuque. But the records shall be kept at the capital, 
except during the session of the court at Dayenport and Dubuque. 

Substitute for section 2624 : 

2. There shall be two terms a year held at each place : at the capi
tal, commencing on the first Mondays in June and December; at 
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Davenport on the first Mondays in April and October; and at 
Dubuque on the third :Mondays in April and October. 

No reason is seen why the terms at Davenport and Dubuque 
should not possess all the powers of those at the capital. It is under
stood that the court, under peculiar circumstances, rendered final 
judgment in the case of the State v. Tlwmpson, at the Dubuque 
term, although the power to do so has been seriously doubted. Sev
eral of the proposed amendments seek to accomplish this object 
only. 

Substitute for sections 2642 and 2643 ; section 1, chapter 14, sec
tion 3, chapter 27, section 1, chapter 55, of 12th General Assembly ; 
and section 1, chapter 42, 13th General Assembly ; the same to form 
section 3 of this chapter : 

3. Except otherwise provided, all appeals must be taken to the terms 
at the capital ; but causes from the following counties shall be taken 
to Davenport : Clinton, Scott, Johnson, Iowa, Cedar, Muscatine, 
Louisn, and Washington ; and from the following counties to Du
buque : Clayton, Dubuque, Allamakee, Floyd, Hancock, ·winne
shiek, Mitchell, Chickasaw, Worth, Cerro Gordo, Tama, Hardin, 
Bremer, Butler, Grundy, Black Ilawk, Buchanan, Delaware, Fay
ette, J ones, Linn, Benton, IIoward, Jackson, Wright, Ilamilton, and 
Franklin. With the consent of the appellee, e:xpressed in writing, 
on the notice of appeal, causes may be taken from any county to 
either place, where it is provided the court shall be held. 

Section 2644 to be omitted. 
Substitute for section 2628, and section 5, chapter 23, 10th G. A.: 

4. When the court is equally divided in opinion, the judgment of the 
court below shall stand affirmed, but the decision is of no further 
force or authority. Nor shall the same, nor the opinions of the judges 
therein, be published in the reports. 

The rapid increase of the reports seems to render this and two 
other sections, amendatory of this chapter, desirable. 

The following to be added to section 2632, to be made a 6th 
subdivision :-

5. In equitable causes triable by the first method, an order admit
ting or excluding testimony. 

The following to be added to sectfon 2632: 
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6. If the decision, in the judo-ment of the comt, is not of sufficient 
general importance to be publisied, it shall be designated in writing 
on the opinion, and the same shall not be included in the reports. 

For section 2637, substitute as follows : 

7. All dissenting opinions mnst be written and filed in the same 
manner, but shall not be included in the reports. 

Oliapter 111. 

The title of this chapter has been changed so as to include circuit 
courts. 

· Section~ 2653, 2660, 2661, 2662, and 2664 have been rewritten and the 
circuit court included therein where required by the legislation since 
the Revision. Section 2663 has been rewritten, and includes that 
portion of section 2, chapter 153, 13th G. A., as pertains to the juris
diction of the district court. Section 4, chapter 86, 12th G. A., has 
been included in this chapter, there having been added thereto so 
much of section 2, chapter 153, 13th G. A., as pertains to jurisdic
tion of circuit courts. That portion of section 6, chapter 86, 12th G. 
A., which provides for transfer of criminal cases to circuit courts has 
been included, but its omission is recommended. That portion of 
section 9 which makes the circuit courts courts ofrecord, and section 11 
of chapter 86, 11th G. A., has been included. Section 3, chapter 
41, 13th G. A ., has been transferred to this chapter. Sections 2654 
and 2655 to be omitted because obsolete. Section 2659 to be 
omitted; an amendment to chapter 112 more fully provides for the 
subject matter of this section. 

Substitute for section 2653, and section 3, chapter 41, 13th G. A: 

1. The district and circuit judges of each judicial district, now or 
hereafter established, shall, on the first day of July, A. D. 1872, or 
at such other time as may be pro,ided by law, fix the time of hold
ing the courts in their respective districts and circuits, and may change 
the same, if deemed advisable, every two years thereafter in the 
manner herein provided. Said judges shall, by an order signed by them 
or a majority thereof, designate : 1st. The time of l1olding such 
courts ; 2d. T4,e number of copies of the order that shall be sent to 
each county in their district ; and shall transmit such order to the 
Secretary of State, who shall ·file and preserve the same in his office, 
and shall cause a sufficient number of copies of the same to be pub
lished. When so published, such Secretary shall cause the same to 
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be distributed as follows : One copy to the Clerk of the Supreme 
Court, Attorney-General, State Librarian, law department of the 
State University, and each clerk of the district court, who shall file 
and preserve the same in their respective offices or departments ; 
and such Secretary shall transmit to each clerk of the district comt, 
in such district, for distribution, the mun ber of copies directed by 
the order to be sent to each county. The time of holding the comts 
shall remain as at present fixed, until changed as h'erein provided. 

The district judges now fix the terms of the circuit court-why 
not give the judges the power to fix terms of all courts 1 They 
can arrange the time to suit the convenience of all interested better 
than any other power. Much time is taken up in every General As
sembly in fixing these terms, which should be devoted to other pur
poses. If it is of sufficient importance to have a court held at a 
place other than the county seat, the whole county should bear the 
expense. 

Substitute for section 4, chapter 86, 12th G. A., and a portion of 
section 2, chapter 153, 13th G. A., being section 2663 "A" of this 
chapter:-

2. The circuit court shall have and exercise general original 
jurisdiction, concurrent with the district court, in all civil actions 
and special proceedings where not otherwise provided. Such court 
shall have exclusive jmisdiction in all appeals and writs of error 
from all inferior courts, tribunals, or officers, and a general supervis
ion thereof in all civil matters, to prevent and correct abuses where 
no other remedy is provided. 

This enlarges and simplifies the jurisdiction of this court, and em
braces all the jurisdiction of the court except in r~lation to probate 
matters, which, it is suggested, should be contained in the chapter on 
that subject. As the law now stands, this comt may try the most 
difficult and important equitable causes if set up as an equitable an
swer to an ordinary action, but cannot entertain original jurisdiction 
of such a cause. No good reason is seen for this distinction. 

Oliapter 110. 

This chapter has been transferred to Part I, as being the more 
appropriate place. 
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Oliapter 11. 

Section 2674 has been rewritten, and includes section 14, chapter 
86, 12th G. A. Sections 2676, 2679 and 2685, have been so changed 
as to make same applicable to circuit courts and judges. 

For section 2678, substitute as follows : 

1. They shall receive for their services such compensation as the 
General Assembly may provide. 

This is in accordance with the action of the 13th G. A., and will, 
it is believed, make the commission more effective. 

Substitute for sections 2679, 2680, and 2681 : 

2. The judges of the district and circuit courts in any district may 
provide by general rule : 1. That the time of filing pleadi1ws or 
motions shall be other than that provided in this code ; 2. That 
issues in all or a part of the counties in such district shall be made 
up in vacation ; 3. Prescribe penalties that shall follow the overrul
ing or sustaining a motion or demurrer ; 4. Adopt such other pro
visions as they may deem necessary or expedient, not inconsistent 
with this code. Such rules shall be signed by such judges, or a 
majority thereof, and such number published as they deem expedi
ent, and shall be distributed by the district judge as follows : One 
copy to the Secrntary of State, Attorney-General, Clerk of the Su
preme Oomt, State Library, and law department of the State Uni
versity, who shall file and preserve the same in their respective 
offices or departments, and shall distribute the residue to the clerks 
of the district court in each county composing such district in such 
proportion as such judge deems proper. The expense of publishing 
and distributing such rules shall be paid by the counties composing 
the district, as the judges may direct. Such judges may revise and 
change such rules as often as they deem expedient, which shall be 
published and distributed in the same manner. 

3. The present rules and practice of the courts in civil actions in
consistent with this code are abrogated, but where consistent they 
shall remain in force, subject to the power of the judges to modify 
the same as provided in this code. 

In some parts of the State there seems to be an earnest desire that 
issues should be made up in vacation, that penalties should follow 
and be enforced for defective pleading, and that copies of all plead
ings should be served. In other portions of the State, especially in 
sparsely settled counties, it would be of doubtful expediency to enac 
these provisions in a statute. By giving the power to the judges, 
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who in all instances would undoubtedly consult the bar, the desired · 
objects can be best accomplished. 

To be added to section 2686 :-

4. And such other acts as are provided by law. 

This is consistent with those provisions which allow executions, 
attachments, and writs of replevin to be issued and served on Sun
day in certain cases. 

Substitute for section 2687 :-

5. Courts must be held at the places provided by law, except that 
for the determination of actions, special proceedings, and other mat
ters not requiring a jury, they may, by consent of parties therein, be 
held at some other place. 

What is meant by "common consent" in the original is, to say 
the least, liable to different constructions. 

New section to be added to this chapter : 

6. With the consent of parties, actions, special proceedings, 
and other matters pending in the courts, may be taken under advise
ment by the judges, decided and entered of record, in vacation, or at 
the next term; if so entered in vacation, shall have the same force 
and effect from the time of such entry as if don(;) in term time. 

This is in accordance with the practice, except that there is no pro
vision for entry of judgment in vacation. They are usually entered 
as of the previous term, although the decision may not have been 
made until months afterward. The effect is to endanger the right of 
appeal, and stay, and seriously the question of lien. 

Ohapter 114. 

Section 2700 has been rewTitten, and includes chapter 21, 13th 
G.A. 

Section 2702, 2710, and 2716, have been rewritten and include 
the circuit court. 

The following amendments are proposed : 
Substitute for sections 2700, 2701, and 2703. 

1. Any person twenty-one years of age, who is an inhabitant of 
this State, who satisfies any court of record that he possesses the 
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requisite learning, and that he is of good moral character, may by 
such court be licensed to practice as an attorney and counselor in 
all the courts of this State, upon taking the following oath : You do 
solemnly swear (or affirm) that you will support the constitution of 
the United States and of this State, and that you will faithfolly dis
charge the duty of an attorney and counsellor of the comts of this 
State accor<ling to the best of your ability. 

Contains substance of existing law, somewhat condensed. 
New section to be inserted after 2700 as amended :-

2. Graduates of the law department of the Iowa State University 
shall be admitted by any court of record to practice as attorneys and 
counselors in all the comts of the State upon the production of their 
diploma and taking the oath herein prescribed. 

Substitute for sub-division 1, section 2706 :-

3. To execnte, in the name of his client, a bond or other paper, 
necessary and proper for the prosecution of an action about to be, or 
already commenced, or for the prosecution of any right growing out 
of an action or final judgment rendered therein. 

Itis doubtful whether existing law gives an attorney the power to 
execute a bond in attachment or replevin-the latter, at least, cannot 
be commenced until a bond is given. It is also doubted whether he 
can execute for his client a bond to indemnify a sheriff for pro
ceeding to levy under execution. 

Substitute for section 2708, as amended by section 2, chapter 167, 
13th G. A.:-

4. An attorney has a lien for a general balance of compensation 
upon-1. Any papers belonging to his client which have come into 
his hands in the course of his professional employment ; 2. Money 
in his hands belonging to his client ; 3. Money due his client in 
the hands of the adverse party, or attorney of such party, in an ac
tion or proceeding in which the attorney claiming the lieu was 
employed, from the time of giving notice in writing to such adverse 
party, or attorney of such party if the money is in the possession or 
under the control of such attorney, which notice shall state the 
amount claimed, and in general terms for what services. 

Such notice, after judgment in any comt of record, may be given, 
and such lien made effective against the judgment debtor by enter
ing the same in the judgment docket opposite the entry of the judg
ment. 
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Section 2708, as printed, is very defective. 
For section 2709, substitute as follows : 

81 

5. Any person intei'ested may release such lien by executing a 
bond in a sum equal to the amount claimed, or in such sum as 
may be fixed by a judge, payable to the attorney, with security to be 
approved by the clerk of the supreme or district court, conditioned to 
pay any amount finally found due the attorney for his services, 
which amount may be ascertained by action on such bond. 

New section after 2709 : 

6. Such lien will be released unless the attornev within three 
days after demand therefor furnishes any party interested, a full and 
complete bill of particulars of the services, and amount claimed for 
each item. 

The attorney, by claiming more than is in fact due, may render 
the giving of a bond impossible ; hence, the provision that a judge 
may fix the amount. The amendment more carefully guards, it is 
thought, the rights of all. 

OhaJJter 1-l5. 

Section 2723 has been rewritten and now includes such part ot 
section 3, chapter 167, 13th G. A., as was not included in section 
2724. 

Section 2725 has been so changed as to require the auditor to per 
form the duties heretofore incumbent on the clerk. 

Section 2727 has been so changed as to require the lists to be re
turned to the auditor. 

New section, to be inseited next after section '1723, has been 
written and includes only so much of section 6, chapter 86, 12th G. 
A., as relates to a grand jury for the circuit court, and section 1, 
chapter 153, 13th G. A. 

The following amendments arc proposed to this chapter : 

For section 2729, substitute :-

1. Grand jurors shall be selected for the first term in the year at 
which jurors are required commencing next after the first day of 
January in each year, and shall serve for one year. 

Petit jurors shall be selected for each term wherein they are re
quired, but no person shall be required to attend as a petit juror more 

11 
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than two terms of court in the same year, and in counties containing 
a population of more than :five thousand inhabitants, it shall be a 
cause of challenge that the person has served on a jmy in a comt 
of record within one year. 

Section 2729, as amended by section 5, chapter 167, 13th G. A., 
bas failed to accomplish the object intended. It is believed the 
substitute will remedy the evil-exclusion of professional jurors. 

Section 2730, substitute :-

2. At least twenty days previous to the first day of any term at which 
a jury is to be selected, the auditor or his deputy must write out the 
names on the lists aforesaid, which have been previously drawn as 
jurors during the year, on separate ballots, and the clerk of district 
court and sheriff, having compared said ballots with the lists, and 
corrected the same if necessary, shall place the ballots in a box pro
vided for that purpose. 

As the lists are returned to the auditor, he should write out and 
prepare the ballots for the drawing. That the deputy may act is in 
accord with chapter 5, 9th G. A. 

The provisions of section 1, chapter 5, !)th G. A., have been in
corporated into this chapter. 

Oliapter 116. 

Section 13, chapter 1-:1:8, 9th G. A., has been transferred to this 
chapter ; and the follo,v:ing amendments are proposed : 

Section 2740 : Substitute for first sub-division-

1. Actions founded on injmies to the person or reputation, whether 
based on contract or tort, or for a statute penalty, within two years. 

All doubt as to the proper construction is removed. See Shm'man 
v. Weste1·n Stage Oompany, 22 and 24 Iowa. 

Substitute for section 13, chapter 148, 9th G. A.-

2. The provisions of this chapter shall not be applicable to any 
action brought or to be brought on any contract for any part of the 
school-fund. 

The original is defective in the reference made to the Revision. 
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Substitute for 2747: 

3. If a person entitled to bring an action referred to in this chap
ter, except for a penalty or forfeiture, is, at the time the cause of 
action accrues, either-1st. A minor, as defined in this code ; or, 
2d. Has been judicially found insane, the time of such disability 
is not a part of the time limited for the commencement of the action, 
except that the period within which the action must be commenced 
shall not be extended longer than one year after the disability 
ceases. 

Should there not be some protection to the class of persons men
tioned in all actions; instead of being confined to those for the re
covery of real property ? 

Section 2752 : substitute : 

4. A set-off or counter-claim may be plead as a defense to any 
cause or action, notwithstanding the same is barred by the provisions 
of this chapter, if such claim, so pleaded, was the property of the 
party pleading it at the time it became barred ; but no judgment 
thereon, except for costs, can be rendered in favor of the party so 
pleading the same. 

If the claim is actually barred, the party should only be allowed 
to defend. If the action is on a note, which is barred in ten years, 
the set-off may be on an account, which is barred in five years. If 
the latter is more than the former, no judgment should be rendered 
except for costs, because the party owning such set-off is in fault for 
not bringing his action before it became barred. Secs. 2753 and 2756, 
chap. 113, 9th G. A ., and chapter 11, extra session, 9th G. A., to be 
omitted, for the reason that the same are obsolete. 

New sections to come in at end of chapter .: 

5. When the commencement of an action shall be stayed by injunc
tion or statutory prohibition, the time of the continuance of such 
injunction or prohibition shall not be part of the time limited for 
the commencement of the action. 

6. No person can avail himself of a disability unless it existed at the 
time his cause of action accrued. 

The substance of above is found in the statutes of other States. 
The last provides for cases about which the decisions of the courts 
are believed to be in conflict. 



84 REPORT OF COMMISSIONERS 

Chapter 117. Parties to Actions. 

The following amendments are suggested to this chapter : 
Section 2760, substitute : 

1. In case of the assignment of a thing in action, the action by the 
assignee shall be without prejudice to any set-off, defense, or cause 
of action, whether matured or not, if matured when plead, existing 
in favor of the defendant and against the assignor before notice of 
the assignment; but this section shall not apply to negotiable instru
ments transferred in good faith and upon valuable consideration 
before d,ue. 

Parties may have claims against each other but not connected with 
or growing out of the same transaction. One may assign and be
come insolvent; in an action by the assignee, the other party cannot 
bring in his claims as a defense. The substitute provides a 
remedy, and will do much to prevent the transfer of any but nego
tiable paper before due. None other should be protected. 

For sections 2771 and 2772, substitute as follows : 

2. A married woman may in all cases sue and be sued without join
ing her husband with her, to the same extent as if she were un
married, and an attachment or j udgmcnt in such action shall be 
enforced by or against her as if she were a single woman. 

Why limit the right as in the original, if the cause of action exists 
against both husband and wife ? Let plaintiff sue one or both to the 
same extent he may other persons. 

Section 2779, substitute therefor : 

3. The appointment cannot be made until after service of the notice 
in the action as directed in this code, and may then be made by the 
court or judge thereof, or during vacation by the clerk ; but the court 
shall have the power to remove such guardian when the interests of 
the infant require such change. If made by the judge or clerk it 
shall be done by indorsing the name of the person appointed, and 
the time thereof, on the petition in the action. 

For section 2780, substitute the following: 

4. The appointment may be made upon the application of the 
infant if he is of the age of fomteen years, and applies at or before 
the time he is required to appear and defend. If he does not so 
apply, or is under that ao-e, the appointment may be made on the 
application of any friend of the infant, or on that of the plaintiff' in 
the action. 
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The expression in the original, "at or before the term to which the 
notice is served," is somewhat indefinite. 

For section 2781, substitute as follows: 

5. The action of a person judicially found to be of unsound mind 
must be brought by his guardian, or, if he have none, by his next 
friend. When brought by his next friend the action is subject to 
the power of the court in the same manner as the action of an infant 
so brought. 

By whom or where is it to be determined, under the original, that 
the person is of unsound mind? 

Section 2782, substitute for: 

6. The defense of an action against a person judicially found to be 
of unsound mind, or a person confined in any State lunatic asylum, 
who, by the certificate of the physician in charge, appears to be of 
.unsound mind, must be by his guardian, or a guardian appointed by 
the court to defend for him. Such appointment may be made upon 
the application of any friend of the defendant, or on that of the plain
ti:ft~ but not until service has been made as directed in this code, and 
no judgment can be rendered against him until defense has been 
made as herein provided. 

Section 2783, amendment in place of the first line : i, 

7. Where a party is judicially found to be of unsound mind, or iR 
confined in any State lunatic asylum, and by the certificate of 
the physician in charge appears to be of unsound mind during-

Section 2785, substitute as follows : 

8. A partnership may sue or be sued in the partnership name, or in 
the individual names of the members thereof. When sued in the 
partnership name, and on the judgment rendered therein, the part
nership property, and the individual property of such members who 
have been served with notice, shall alone be liable. But an action 
may be brought against those members not served on the original 
cause of action, or on the judgment in which judgment shall be 
rendered against such individual members, unless they show cause to 
the contrary. 

Two objects are gained by the substitute. Scire f acias is aboL 
ished by name, and yet the substantial benefits of that remedy re
tained. The individual property of the members served with notice 
is made liable without resorting to another action. Any one who 
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has had opportunity to defend should be entitled to no further 
delay. 

Section 2787, substitute for : 

9. When a bond, or other instrument given to the State, or to any 
officer or person, is intended for the security of the public generally, 
or of particular individuals, suit may be brought thereon in the name 
of any person intended to be thus secured, who has sustained any 
injury in consequence of a breach thereof, or by such person in the 
name of the obligee, and, in case a motion is allowable, such party 
may in the same manner make such motion. 

The omitted portion seems useless and of doubtful meaning. 
Section 2794, substitute as follows : 

10. No action shall abate by the transfer of any interest therein 
during its :;_:iendency. 

Having recommended in another part of this report that no cause 
of action shall abate by death, and that all causes of action are 
assignable, the foregoing is all that is necessary. In case of marriage 
of a female party, the action would be continued in the name assumed 
after marriage. In case of a transfer the action would be continued 
in the name of the transferee. Section 2977 is sufficient to author
ize this to be done. 

Ohapte1' 118. 

Section 8, Chapter 169, 9th G. A., has been transferred to this 
chapter. 

Amendments are proposed as follows: 
New section to be inserted next after 2797: 

1. An action, other than those mentioned in the first or second sec
tion of this chapter, against a person confined in prison, or a State 
lunatic, insane, deaf and dumb, or bliud asylum, must be brought in 
the county in which he resided prior to his confinement. 

To be inserted next after section 2800 : 

2. Where an action embraced in the preceding section is against 
several defendants, some of whom are residents and others non
residents of the county, and the action is dismissed as to the resi
dents, or judgment is rendered in their favor, or there is a faillll'e to 
obtain judgment against such residents, no judgment shall be ren-
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dered agai~st such non-residents unless they, having appeared to the 
action, fail to object before judgment is rendered against them. 

It is usnal, in practice, to bring suit against a party who is a resi
dent, but against whom no cause of action whatever exists, and join 
with such person a non-resident who is the real party, and, after the 
latter has appeared, dismiss as to the resident or let judgment go in 
his favor. This is a legal fraud, which the substitute seeks to 
remedy. 

Substitute for section 2801, and section 8, chapter 169, 9th G. A.: 

3. When a corporation, company, or individual has an office or 
agency in any county for the transaction of business, any suits grow
ing out of or connected with the business of that office or agency 
may be brought in any county where such office or agency is located. 
But suits against a railroad company, or the lessees thereof, may be 
brought in any county through which such road pssses. 

\ Such portion of SEction 8, chapter 169, 9th G. A., as provides upon 
whom notice can be served, has been incorporated in chapter 120. 

To be inserted after section 2801: 

4. If, after the commencement of an action in the county of the de
fendant's residence, he remove therefrom, the service of notice upon 
him in any other county shall have the same effect as if it had been 
made in the county from which he removed. 

Chapter 119. Ohange of Venite. 

Sec. 7, of Chapter 86, 12th General Assembly, is transferred to 
this chapter, but that section and 2810 should be omitted by reason 
of amendments to other sections, including those. 

Substitute for section 2803, as amended by section 13, Chapter 
167, 13th General Assembly : 

1. A change of venue in any civil action may be had in any of the 
following cases : 

1st. Where the county in which the action is pending is a party 
thereto, if the motion is made by the party adversely interested, and 
the issue be triable by jury. 

2d. Where the judge is a party, or is directly interested in the 
action, or is connected by blood or affinity with any person so inter
ested, nearer than the fourth degree. 
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3d. Where either party files an affidavit verified by himself and 
three disinterested persons, not related to the party making the mo
tion nearer than the fourth degree, nor standing in the relation of 
servant, agent, or employee of such party, stating that the inhabi
tants of the county, or the judge, is so prejudiced against him, or 
that the adverse party or his attorney has such an undue influence 
over the inhabitants of the county, that he cannot obtain a fair trial. 

4th. By the written agreement of the parties, or their attorneys. 
5th. If the issue is one triable by jury, and it is made apparent 

to the court or judge that a jury cannot be obtained in the county 
where the action is pending, then, upon the application of either 
party, a change of venue shall be granted to the nearest county in 
which a jury can be obtained. 

Section 2805, amended by section 14, chapter 167, 13th G. A.:-

2. The venue shall be changed ~o some other county in the same 
district or circuit, unless the objections are to the judge, or the objec
tions made exist as to all the other counties in the district or circnit, 
and shall be to the most convenient county to which no objection is 
made; Whenever the change shall be granted on account of the pre-
judice or disability of the judge, the action shall be transferred to the / 
district or circuit of the same county unless objections exist as to 
both the judges, in which case it shall be transferred to the most 
convenient county in some other district or circnit. 

Section 2806, substitute :-

' 3. If an application for the change is made in -rncation, :five days 
notice of the same, with a copy of the affidavit, shall be serv-ed on 
the ad verse party or his attorney ; and if the judge grant the change 
he shall forthwith transmit his order to the clerk, together with all 
the papers used before him. 

Section 2807, substitute :--

4. If the order for the change is granted in vacation, and the same 
not perfected by noon of the second day after the order is received 
by the clerk, and if granted during term time, the same must be per
fected by the morning of the second day thereafter, or before the 
cause is reached for trial, if sooner reached, or such change of venue, 
whether granted in term or vaction, will be deemed waived, and 
the cause tried as though no such order had been granted. When the 
change has been perfected, or agreed to by the parties, the clerk must 
forthwith transmit to the clerk of the proper court, strongly envel
oped and sealed, a transcript of the re1.;ord and proceedings, with all 
the original papers, having first made out and :filed in his office 
authenticated copies of such original papers ; but, if less than all of 
several plaintiffs or defendants take such change, the original papers 



TO REVISE THE STATUTES. 89 

shall not be so transmitted, but a copy thereof. And as to those who 
take no change, the cause shall proceed as if none had been taken
except that if the venue is changed to a court in the same county, 
no tran script or copies shall be made out, but the original papers 
shall be transmitted. 

Section 2809, substitute : 

5. Unless the change be o-ranted under sub-division 2, 4, or 5, of 
section-, all costs caused tiri:ereby, or that are rendered useless by 
reason thereof, shall be paid by the applicant, and the court or judge, 
at the time of making the order, shall designate in general terms 
such costs, and no change of venue shall be deemed perfected until 
such costs are paid. 

The objects of the amendments to this chapter are: 

1st. To render changes of venue more difficult to obtain. Under 
the present practice, such changes are most frequently taken for de
lay, or some reason other than an honest one. 

\ 2d. To permit parties to agree to a change. 
3d. To prevent a county from taking one from itself', or any other 

party, where a county is a party, unless the issue be one triable by 
jury. 

4th. To compel the payment of all costs, instead of' as now com
pelling the party only to pay or secure the costs of the transcript. 

5th. The chapter is somewhat abbreviated. 

0/iapter l fJO . 

Section 2811 has been rewritten so as to include all courts of record. 
Section 2812 has a portion stricken out for same pmpose. Section 
2825, as rewritten, includes part of section 15, chapter 167, 13th 
General Assembly, and part of section 8, chapter 169, 9th General 
Assembly. 

For section 2829, substitute : 

1. Where a defendant has been judicially declared to be of unsound 
mind, or who is confined in any State lunatic asylum, service must 
be made on him and his guardian-if there be no guardian, upon 
his wife, the keeper of such asylum, or the person having him in 
charge, or with whom he lives. 

12 
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Section 50, chapter 109, 13th General Assembly, is transferred to 
this chapter, and this substitute proposed : 

2. When it becomes necessary, in any proceeding in any comt, to 
serve personally with a notice, or process of any kind, a person who 
is confined in any State lunatic asylum, the superintendent thereof 
shall acknowledge service of the same for and on behalf of su.::h 
person, whenever in the opinion of such superintendent personal 
service would injmiously affect such person, which shall be stated in 
the acknowledgment of service. Such service shall be deemed a 
personal sel'vice on the person so confined. 

The change is rendered necessary by reason of the transposition 
of the section. 

For section 2831, subdivision 8, substitute : 

3. ·where the action is for a divorce, if the defendant is a non-resi
dent of the United States, or his residence is unknown. 

New section, to be insel'ted after 2831 : 

4. Before service can be made by publication in an action for a 
divorce, the plaintiff shall.make an aflida,7it stating: 

1st. That the defendant is a non-resident of the United States, and 
his means of knowledge; or, , 

2d. That the residence of the defendant is un1n10wn, and his last 
place of known residence, the plaintiff's means of kuowle<lge, and 
the efforts made constituting diligence to ascertain tl1e defendant's 
present place of residence; which affidavit shall be presented to a 
judge, who, if satisfied that personal service cannot be made on the 
defendant in the United States, or that his residence is unknown, 
and that due diligence has been used to ascertain the same, may in 
his discretion make an order that service be made by publication, 
which order shall be indorsed on the affidavit and :filed with the 
clerk. 

If it be possible to obtain personal service in this class of cases, it 
should be required. In other cases of service by publication, the 
party may have the same set aside as of course at any time within 
two years; not so in divorce cases if the plaintiff has married again. 
This amendment will tend greatly to prevent so many fraudulent 
divorces. 

Substitute for sections 2832 and 2833, as amended by section 2, 
chapter 174, 9th G. A. : 

5. Before service by publication can be made, an affidavit must be 

j 



'-

TO REVISE THE STATUTES. 91 

filed that personal service of notice can not be made within this State 
on the defendant to be served by publication, and may be done by 
publishing the notice required fom· consecutive weeks, the last publi
cation to be at least ten days before the next term of comt, in some 
newspaper issued, at least weekly, and printed in the county where 
the petition is filed ; if there be none printed in the county, then in 
such a paper printed at the next nearest cotmty of this State, which 
paper shall in either case be determined by the plaintiff or his 
attorney. 

For section 2834, substitute : 

6. Service by publication shall be deemed complete when the affida
vit is filed, and the notice published in the manner and for the time 
prescribed in the preceding section and the defendant held to appear 
at the next term. But no default can be taken until proof of publi
cation has been made, which may be done by affidavit made by any 
person knowing the fact. 

The reference in the original to sections 2812 and 2832 has been 
avoided, and the rule laid down therein stated, in the substitutes in 
briefer terms. 

Substitute for sub-divisions 1 and 2 of section 2841: 

7. If the action be against defendants jointly, or jointly and severally, 
or severally liable only, he may, without prejudice to his rights in 
that or any other action against those not served, proceed against 
those served in the same manner as if they were the only defendants; 
if he rec~ver against those jointly liable only, he may take judgment 
against all thus liable, which may be enforced against the joint prop
erty and separate property of those served, but not against the sepa
rate property of those not served, until they have had opportunity to 
show cause why judgment should not be enforced against their sepa
rate prqperty. 

No substantial change-does away with action of scire f acias by 
name only, and states the rule in briefer terms. 

Substitute for section 2843 : 

8. When any part of real property, the subject of an action, is situ
ated in any other county than the one in which the action is brought, 
the plaintiff must, in order to affect third persons with a constructive 
notice of the pendency of the action, file with the clerk of the dis
trict court of such county, a notice of the pendency of the action, 
containing the names of the parties, the object of the action, and a 
description of the property in that county a-fi'ected thereby, and from 
the time of such filing only, shall the pendency of the action be 
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constructive notice to subsequent vendees or incumbrancers thereof, 
who shall be bound by all the proceedings taken after the filing of 
such notice, to the same extent as if a party to the action, and the 
clerk of such county must immediately, on receipt of such notice, 
index and record the same in the incumbrance book. And within 
two months after the determination of such action there shall be 
filed with such clerk a certified copy of the final order, judgment, or 
decree, who sh'all enter and index the same in the same manner as 
though rendered in that county, or such notice of pendency shall 
cease to be constructive notice. 

It is thought that the original section, with the amendment made 
by the 13th G. A., is the better provision. 

0 haptcr 1BB. 

Section 1, chapter 174, 9th General Assembly; section 17, chap
ter 167, 13th General Assembly; section 1, chapter 75, 9th General 
Assemby; section 18, chapter 167, 13th General Assembly; section 
1, chapter 28, 9th General Assembly; and section 19, chapter 167, 
13th General Assembly, have been placed in the appropriate places 
in this chapter. 

Amendments and changes in· this chapter are recommended as 
follows: 

Section 2849, substitute : 

1. The defendant shall in any action commenced in a court of 
record demUI', answer, or do both, as to the original petition, before 
noon of the second clay of the term. 

Section 2850, substitute: 

2. Each party shall clemUI', answer, or reply to all subsequent 
pleadings, including amendments thereto and substitutes therefor, 
before noon of the day succeeding that on which the pleading is 
filed. But all pleadings must be filed by the time the cause is 
reached for trial. 

Sections 2851, 2852, 2853, and 285:1: to be omitted. 

For section 2856, as amended by section 17, chapter 167, 13th 
General Assembly, substitute: 

3. The appearance term shall not be the trial term for equitable 
actions triable by the first method, except where the answer is a 
mere denial, and the proof documentary only. 
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The object is to make the time of filing pleadings in all actions 
alike. If more time is required in equitable actions, the court will 
undoubtedly grant it. But the opportnnity should be given all par
ties to force an issue and trial at the earliest day consistent with 
justice. 

Section 2858 to be omitted, being included in foregoing amend
ments. 

For section 2859, substitute: 

4. The court may extend the time of filing any pleading beyond 
the time herein fixed,.but shall do so with due regard to making up 
the issues at the earliest day possible. 

The part omitted has proved practically useless. 
Section 2860 to be omitted, because it has never been enforced. 

For section 2861, substitute: 

5. Sham and irrevelant answers and defenses may be stricken 
out on motion, and upon such terms as the court in its discretion 
may impose. -

The original has never been enforced-been practically useless. 
Something on this subject may be required, and the substitute is 
taken from the New York Code, and gives the court all necessary 
power. 

Sections 2862 and 2863 to be omitted for the reasons above stated. 

For section 2864, substitute: 

6. All motions assailing any pleading shall be in writing, must be filed 
before a demurrer, answer, or reply has been filed to the. pleading 
assailed, shall specify the causes on which such motion is fonndecl, 
and none other shall be argued er considered. 

Section 2865 to be omitted. The foregoing substitute covers the 
whole gronnd. 

For section 2867, substitute: 

7. A demurrer or motion assailing any pleading, or count thereof, 
suspends the necessity of filing any other pleading, to such pleading 
or count, until the same has been determined, and the next pleading 
shall be filed by the morning of the day succeeding such determina
tion. 
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Under the present practice, no default can be taken when a motion 
or demlll'rer is overruled, unless the colll't has directed when the 
next pleading should be filed and that time has elapsed. The sub
stitute lays down a rule for such cases, without calling in aid any 
action of the court. 

Section 2868 to be omitted. 

For section 2869, substitute : 

8. All motions and demurrers shall be argued and submitted when 
filed, unless the adverse party desire time, in which case it may be 
extended until the morning of the succeeding day, but must be so 
argued and submitted at or before the cause is reached for trial. 

There is no reason why the party filing a motion or dernu1Ter 
should not be prepared at all times to submit it to the court. 

Section 2870, all after the word " colll't " in the third line to be 
omitted. ~ 

For section 2871, substitute: 

9. The filing of a pleading or motion in the clerk's office dming a 
term and a memorandum of such filing made in the appearance 
docket, within the time allowed, shall he equivalent to filing the 
same in open court. 

Section 2876, amendment, being substitute for sub-division 6, of 
this section: 

10, Any pleading is subject to demurrer which on its face shows 
that the claim is barred by the statute of limitations, or fails to show 
it to be in writing where it should be so evidenced, or, if founded on 
an account or writing as evidence of indebtedness, and neither of 
such writings, account, or copy thereof' is incorporated into or 
attached to such pleading or a sufficient reason stated for not doing so. 

Includes part of sections 2918 and 2920, and all of 2961, '63, and 
'64, anq on the whole much abbreviates the chapter. The reference tp 
other sections as in the original should be obviated whenever it can 
be done. 

For section 2877, substitute: 

11. A demurrer must specify and number the grounds of objection 
to the pleading, or it shall be disregarded; and it shall not be sufficient 
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to state tlrn objection in the terms of the precedino- section, except 
that a demnrrer to an equitable petition for the :fift11 reason of said 
section may be stated in the terms thereof. 

For section 2878, substitute: 

12. When any of the matters enumerated as grounds of demuner 
do not appear on the face of the petition, the objection may be taken 
by answer. If no such objection is taken, it shall be deemed waived, 
except only that the petition does not state facts sufficient to cbnsti
tute a cause of action, which may be taken advantage of by motion 
in arrest of judgment, if same is made before judgment is entered. 

The original fails to lay down any rule indicating how the defec
tive pleading can be assailed after verdict, and leaves the whole 
question open for each p!·actitioner to adopt one of his own. Section 
3119 provides for an amendment in such cases. 

Section 2881 to be omitted-practically useless. S""t10n 2894 to be 
omitted ; see new section to be inserted after section 2900. 

For section 2895, substitute: 

13. There shall be no reply except, 
1st. ·where a set-off, counter-claim, or cross-demand is alleged; or, 
2d. Where some matter is alleged in the answer to which the 

plai1µ-iff claims to have a defense, by reason of the existence of some 
fact which avoids the matter alleged in the answer. 

Suppose suit is brought and defendant pleads a release. Under 
the original no reply was necessary, yet the plaintiff could show on 
the trial the release _was procured by fraud, or some other such 
defense, without any notice whatever to the defendant. This is 
wrong ; there is nothing of fail'lless in such a rule. It is true the 
defendant might apply for and possibly obtain a continuance on the 
ground of surprise, but he should not be driven to run the risk. 

For section 2896, substitute: 

14. When a reply must be filed, it shall consist of, 
1st. A general or special denial of each allegation controverted, or 

any knowledge or information thereof sufficient to form a belief as in 
case of the answer; or, . 

2d. Any new matter not inconsistent with the petition stated in 
concise and ordinary language constituting a defense to the matter 
alleged in the answer; or the matter in the answer may be confessed, 
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and any new matter alleged not inconsistent with the petition which 
avoids the same. 

The following is proposed as a new section to come in after section 
2898: 

15. A plaintiff, who has a cause of action against a co-plaintiff or 
other person growing out of or connected with the snbject-matter of 
set-off, counter-claim, or cross-demand set up in the answer, may 
either by amended petition or in the reply, set forth such cause of 
action as in a cross-petition, and introduce any new parties that may, 
be necessary to an adjudication thereof, and the same shall be prose
cuted in the manner provided in relation to cross-petitions by a 
defendant. 

The policy of the code is to settle if possible all controversies grow
ing out of or connected with the subject matter of the action in the 
one suit. Why not then give the plaintiff the same right as is 
accorded to defendant in section 2892 i The substance of this sub
stitute has been introduced by amendment to the Kentucky Code. 

Section 2899 to be omitted. 
New section to be inserted after 2900, and as a substitute for 289:1: 

and 2899: 

16. When the facts stated in the answer or reply, or any division 
thereof, are not sufficient to constitute a defense or cause of ac\ion, 
the adverse party may demur and shall be held to the same certainty 
in the statement of his grounds thereof as obtains in a demurrer to a 
petition, and all objections not stated shall be deemed waived, except 
as obtains in a demmrer to a petition. 

Section 2901 to be omitted-practically useless. 

For section 2903, substitute: 

17. If a pleadino- is not divided into counts, divisions, or para
graphs, or if more than one cause of action or defense is stated in any 
count, division, or paragraph, the party so pleading may, on motion, 
be compelled to divide and number, or such pleading may be struck 
out. 

More concisely stated than in the original, contains substantially the 
same matter except that where a pleading is don ble it may be struck 
out instead of compelling an election, which it is submitted is the 
better rule. An amendment can then be filed, pmged of the objec
tionable matter, and the record left in much better shape. 
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For section 2908 and 2909, substitute: 

18. If the statements of a pleading are known to any person other 
than the party, such person may make the affidavit, which shall also 
contain averments showing affiant competent to make the same. 

For section 2910, substitute : 

19. The verification shall not be required to the pleading of a guar
dian, infant, prisoner, or person, who has been judicially found to be 
of unsound mind. 

A.mend section ~911 by striking ont "or" between " petition " 
and "answer" in second line, and inserting after "answer" the 
words : 

20. "Or reply." 

For section 2913, substitute : 

21. The verification may be made before any person, either within 
or without this State, who is qualified by the provisions of this code 
to take depositions, and shall be signed by the person making the 
same ; and the person before whom the same is taken shall certi±jr 
that it was signed in his presence by the affiant, (naming him) and 
by him before such person sworn to or affirmed ; which certificate 
shall be presumptive evidence that its statements are true. 

It is submitted that this is the simpler and better rule, and occu
pies about half the space of the original. 

For section 2917, substitute : 

22. Every material allegation in a pleading, not controverted by a 
subsequent pleading, shall, for the pmposes of the action, be deemed 
true. But the allegations of the answer, not relating to a set-off, 
counter-claim, or cross-demand, and of the reply, are to be deemed 
controverted. But an allegation of value, or amount of damage, shall 
not be deemed h'ue by a failme to controvert it. A. party desiring 
to admit any allegations, which by this section would be deemed con
troverted, may, at any time, file a written admission thereof. 

It has already been provided that a denial of knowledge or infor
mation sufficient to form a belief is sufficient-why repeat it here ? 
The original is quite prolix, the substitute brief, and yet contains all 
of the original that is essential. 

13 
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For Section 2918, substitute : 

23. If a pleading is founded on an account, a bill of particulars there
of must be incorporated into or attached to such pleading, verified as 
the pleading, and deemed a portion thereof, subject to be made more 
specific on motion, and shall define and limit the proof, but may be 
amended, as other pleadings. The items of such bill of particulars 
shall be consecutively numbered. 

All that is essential or of value practically in the original is re-
tained and the prolixity avoided : 

Section 2919 to be omitted-useless. 

For section 2920, substitute : 

24. If the pleading is founded on any writing as evidence of in
debtedness, the original, or a copy thereof, must be incorporated in 
or annexed thereto, or a sufficient reason stated for not so doing. 

It having been provided, by amendment to section 2876, that if 
the original, or a copy of the writing, is not incorporated in or at
tached to the pleading, it is demurrable, the necessity of even the 
substitute is not clearly perceived, and the whole might be omitted; 
but clearly the substitute contains all of the original section that is 
essential. 

Section 2924 to be omitted. Without this, every material aver
rnent not controverted is admitted. Section 2917, or substitute there
for, so provides. Certainly an averment of corporate or other capacity 
in which a party sues is a material allegation. 

For section 2925, substitute : 

25. If either of the allegations contemplated in the three preced
ing sections is controverted, it shall not be sufficient to do so in terms 
contradictory of the allegation, but the facts relied on shall be specifi
cally stated . 

Contains substance of the original, some useless words only 
omitted. 

Section 2933, to be omitted-because obsolete. 
Sections 2935 and 2936, to be omitted-because practically use

less. 
Of section 2937, all after the words "reply" to be omitted. 

◄ 
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Section 2038, to be omitted. It is thought, such would undoubt
edly be the rule without th.is section. 

Section 2941, to be omitted. The difficulty in understanding this 
section makes it necessary to strike it out. 

Section 2943, to be omitted . 

For section 2944, substitute : 

26. Under a mere denial of an allegation, no evidence shall be 
introduced which does not tend to negative some fact the party mak
ing the controverted allegation is bound to prove. 

What has a proposition of law to do here 1 The original contains 
more words than necessary. In fact, the original and substitute 
might with safety be omitted, as the comts would hold the rule to be 
as stated in the substitute. 

Section 2945 to be omitted. Such would be the rule without this. 
Section 2946, all after word "pleadings ''. to be omitted, because 

never enforced. 

For section 2948, substitute : 

27. When the allegations of a pleading are so indefinite and un
certain that the precise nature of the charge or defense is not appa
rent, the court may on motion require it to be made more definite 
and certain. No pleading which recites or refers to a contract shall 
be deemed sufficiently specific unless it states whether it is in 
writing or not. Such motion shall point out wherein the pleading is 
not sufficiently specific or it shall be disregarded, and if the reason 
for such demand exists outside of the pl~adings, the motion, must 
state the same and be supported by affidavit. 

The original contains more words than ·is essential. 
Section 2953 to be omitted. Such would be the rule without this. 
Section 2961 to be omitted. See amendment to 2876. 
Section 2963 and 2964 to be omitted for same reason. 
Section 2965 to be omitted because all fictions are abolished. 
For sections 2966, substitute as follows : 

28. A party shall not be compelled to prove more than is neces
sary to entitle him to the relief a$ked for, or any lower degree in
cluded therein ; nor more than sufficient to sustain his defense. 
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Substitute for section 2967, as amended by chapter 28, 9th G. A., 
and section 19, of chapter 167, of 13th G. A. 

29. When a written instrument is referred to in a pleading, and 
the same or a copy thereof is incorporated in or attached to such 
pleading, the signature thereto and to any indorsement thereon shall 
be deemed genuine and admitted, unless the person whose signature 
the same purports to be shall in a pleading or writing filed within 
the time allowed for pleading deny the genuineness of such signa
ture under oath. If such instrument purport to be executed by a 
person not a party to the proceedin~, the signature thereto shall not 
be deemed genuine or admitted-if a party to the proceeding, in 
the manner and within the time before mentioned, state under oath 
that he has no sufficient knowledge or information sufficient to ena
ble him to form a belief as to the genuineness of such signature. 
The person whose signature purports to be signed to such instru
ment shall on demand be entitled to an inspection thereof. 

These sections taken together, are quite prolix, and section 19, 
chapter 167, 13th G. A ., does not seem sufficiently guarded. An ( 
exhibit may be attached to a pleading, or referred t0 therein which is 
not signed by a party to the action, should he be required to positively 
deny th,e same undee oath, or the instrument be deemed genuine? 
To obtain the benefits of that section a party must attach to the 
pleading the original instrument. This is seldom advisable or sate. 
The substitute as it is submitted remedies these objections, and cov-
ers the whole ground, and is more concise than the originals. 

Section 2971 to be omitted. There is no such schedule. 

For section 2972, substitute : 

30. No variance between the allegations of a pleading and the proof 
shall be deemed material, unless it has actually misled the adverse 
party to his predjudice in maintaining his action or defense on the 
merits. Wherever it is claimed a party has been so misled such fact 
must be shown to the satisfaction of the court, and in what respect 
he has been so misled, and the court may order the pleading amen
ded upon such terms as may be just. 

The substance of the original retained some unnecessary words 
only omitted. 

For section 2977, substitute: 

31. The court may, on motion of either, at any time in fmther
ance of justice, and on such terms as may be proper, permit such 
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party to amend any pleadings or proceedings by adding or striking 
out the name of a party, or by correcting a mistake in the name of a 
party, or a mistake in any other respect, or by inserting other allega
tions material to the case, or when the amendment does not change 
substantially the claim or defense by conforming the pleadings or 
proceedings to the facts proved. 

The second clause of the original is substantially the same as sec
tion 2859. There is no necessity of repeating it. And no necessity 
is seen for the last clause. 

For section 2987, substitute : 

32. The interrogatories shall be answered at the same time the 
pleading to which they are annexed is answered or replied to. 

Oliapter 123. 

For section 2994, and 2995, substitute : 

1. An issue of fact arises upon a material allegation in a pleading 
which is controverte<l by a subsequent pleading, or operation of law. 
Any other issue is one of law. 

Brevity is one merit of the substitute. It is doubtful :vhether the 
definition of an issue at law in the original is sufficiently compre
hensive. An issue of law may arise on a motion as well as a de
murrer. 

For section 2996, substitute : 

2. I ssues of law must be first tried; but if a party proceed t 
trial on an issue of fact, without objection, he will be deemed to 
have waived his demurrer. 

Section 2879, provides that issues of law may arise upon different 
parts of the pleadings-why repeat it here ? 

For section 2998, substitute : 

3. Issues of law must be tried by the court, unless referred. 
Issues of fact in an action in an ordinary proceeding for the recovery 
of money, or specific real or personal property, must be tried by jury, 
unless the same is waived. All other issues of fact shall be tried 
by the court, unless the court otherwise orders, or a reference thereof 
is made. 
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Substantially taken from Ohio and Kentucky codes, the original 
gives a jury trial in all actions by ordinary proceedings, such as ap
plication for a new trial by petition, mandamus, and possibly infor-
mations under chapter 151. ,, 

Substitute for sub-divisions 1, 2, and 3, of section 2999 : 

4. First. In all cases tried according to the first method the evi
dence shall be in writing, while those tried by the second method it 
shall be as in ordinary actions. 

Second. In a trial by the first method, the issues shall be tried by 
the court, who may, however, order the whole issue, or any part 
thereof, or any specific question of fact involved therein, to be tried 
by a jury ; or may refer the same, and may in either case accept or 
reject th~ findin()', and may, with or without a statement of any find
ing of facts, ren~er such jud()'ment as is equitable. In a trial by the 
second method, either party ~all be entitled to have the whole issue, 
or any part thereof, or any question of fact involved therein, tried by 
a jury, as in ordinary proceedings. I 

Third. On appeal taken in a case tried by the first method, all the 
evidence shall go to the Supreme Court, which shall try the case on 
both the law and fact, as apparent of record. Oases tried by the 
second method, on appeal to the Supreme Court, shall be tried on 
errors of law only, as in ordinary actions, and the record shall be 
prepared in the same manner. 

Brevity has been consulted. The omitted portion is unnecessary 
-unless it be to render that obscure which is otherwise clear. 

For section 3000, substitute : 

5. The first method shall obtain in all equitable cases, except : 
First. For divorce. 
Second. For foreclosure of mortgages and other instruments m 

writing whereby a lien or charge on property is created. 
Third. In default cases. 
Fourth. When the parties or their attorneys agree to try by the 

second method. 

The foreclosure of tax titles is obsolete. 
Sections 3001, 3002, and 3003, to be omitted. If the cause is tried 

by the second method, without objection, the parties would be estop
ped from saying they had not consented in the manner pointed out 
in these sections. 
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For section 3005, substitute : 

6. The clerk shall keep a calendar of all causes pending in his . 
court, arranging, in one part thereof, in the order of their commence
ment, criminal causes ; in another, ordinary and equitable actions tri
able by the second method ; and in another, all other equitable ac
tions and special proceedings ; and shall, under the direction of the 
court or judge, apportion the same to as many days, as is believed 
necessary, and at the request of any party to a cause, or his attorney, 
issue subpamas accordingly. The clerk shall furnish the court and 
bar with a sufficient number of copies of such calendar. 

Abbreviated somewhat, the only change in substance being that 
equitable actions triable by the second method are to be placed on 
the calendar with ordinary actions, in the order pf their commence
ment. 

Section 3006 to be omitted. The effect would be to leave the 
whole matter to the court. This section is directory merely ; no 
error could be successfully assigned if the court should adopt some 
other order of trial. • 

For section 3007, as amended by section 20, chapter 167, 13th 
G. A ., substitute as follows : 

7. Except where otherwise provided, causes shall be tried at the 
first term, after legal and timely service has been made. 

Sections 3008-3113 make provision for continuances. The change 
otherwise made is rendered necessary by reason of amendments to 
chapter on pleadings. It having been in that chapter provided that 
equitable causes, tried by first method, shall not, except in special 
cases, be tried at the first term. 

Substitute for sections 3012 and 3013 : 

8. If the application is insufficient, it shall be overruled ; if held 
sufficient, the cause shall be continued, unless the adverse party will 
admit that the witness if present would testify to the facts therein 
stated, in which event the cause shall not be continued, but the party 
may read as evidence of such witness the facts held sufficiently 
stated. 

No substantial change. Brevity is the only merit. 
Section 3018 to be omitted-provided for in substitute for section 

2871. 
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Section 3021 to be omitted-obsolete. 

For section 3027, substitute : 

9. A challenge is an objection made to the trial jurors, and is . 
either peremptory or for cause. t 

There is no reason why a challenge to the panel should be allowed. 
If allowed and exercised, the practice would be no doubt to re-sum
mon the same persons ; but it is doubted if the right has been at
tempted to be exercised since the adoption of the Revision. 

Section 3029-3033, to be omitted, for the reason above stated, the 
latter section being covered by substitute for 3027. 

For section 3037, substitute : 

10. After each challenge the vacancy shall be filled before fmther 
challenges are made, and any new juror thus introduced may be 
challenged. A challenge for cause is an objection to a juror, and I 
is-

First. A conviction fo1~ felony. 
Second. A want of any of the qualifications prescribed by a stat

ute to render a person a competent juror. 
Third. Inability to understand the English language, unsoundness 

of mind, or such defects in the faculties of the mind or organs of the 
body as render him incapable of performing the duties of a juror. 

Fourth. Consanguinity or affinity within the ninth degree to the 
adverse party. 

Fifth. Standing in the rel.ation of guardian and ward, attorney and 
client, master and servant, or landlord and tenant, or being a mem
ber of the family, or in the employment of the adverse party. 

Sixth. Being a party adverse to the challenging party in a civil 
action, or having complained against, or been accused by him in a 
criminal prosecution. 

Seventh. Having ah·eady sat upon the trial of the same issues. 
Eighth. Having served as a grand or petit juror in a criminal case 

based.on the same transaction. 
Ninth. When it appears the juror has formed or expressed an 

unqualified opinion on the merits of the controversy, or shows such 
a state of mind as will preclude him from rendering a just verdict. 

All causes of challenge are retained, but the distinction between 
actual and implied bias is stricken out, same being of no practicable 
value. 

Section 3038, 3040, to be omitted. 
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Section 3050, to be omitted. This matter can be well trusted to 
the discretion of the Court. 

For section 3051, substitute : 

11. When the argument is concluded, either party may request 
instructions to the jmy on points of law, which shall be given or 
refuse9- by the Court. All instructions asked, and the charge of the 
Court, shall be in writing. 

The omitted part is directory, and never followed in practice. 
Section 3052 to be omitted. This section is directory, never fol

lowed in practice, and had better be left to the Court to regulate. 

Substitute for section 3057 and 3058: 

12. After argument, the court may also on its own motion charge 
the jury, which and all instructions asked shall be in paragraphs and 
numbered. 

The omitted portion of 3057 is rendered unnecessary by reason of 
substitute for 3051. 

Amendment to be added to section 3059: 

13. Or may be done by a general exception to the whole written 
at the conclusion thereof, without any ground or reason being stated 
therein. 

The practice is understood to be in acc01'.d with this. Counsel can
not point out each portion or paragraph to which exception is taken 
without they can have time to examine the charge. To do this 
would cause delay. If the course suggested by the amendment is 
unfair to the court, the motion for a new trial would point out the 
particular objection taken, and the court be thus advised. However, 
this may be, the principle should be adopted of allowing Counsel a 
fair opportunity to examine the instructions. 

Amendment to section 30 79 as follows : 

14. In all actions, the iury in their discretion may render a general 
or special verdict : and in any case in which they render a general 
verdict, they may be required by the court, and must be so required, 
on the request of any party to the action, to find specially upon any 
particular questions of fact to be stated to them in writing, which 

14 
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questions of fact shall be submitted to the attorneys before the 
argument to the jury is commenced. 

It is not just that particular questions should be submitted to the 
jury after argument, or, as it is sometimes done in practice,-one 
party submits questions to the court to be propounded to the jury ; 
makes his argument, knowing they were to be put, but the adverse 
party knows nothing about them until they are submitted at the close 
of the charge. 

Section 3083-amendment : 

15. Where there are several plaintiffs or defen<lants, whether the 
pleadings are joint or several, the verdicts shall be moulded according 
to the facts and to suit the ex.,jgencies of the case. 

Section 3121, sufficiently provides for judgments. Substitute in
cludes plaintiffs, is more comprehensive : 

To section 3106, the following to be added: 

16. But no exception is necessary or shall be required in causes 
tried by the first method. 

Substitute for so much of section 3112 as precedes the subdivi
sions thereof :-

17, A new trial is a re-examination in the same court of an issue of 
fact or some part or portions thereof, after verdict by a jury, report 
of a reference, or a decision by the comt. The former report, ver
dict, or decision, or some part or portion thereof, shall be vacated, 
and a new trial granted, on the application of the party aggrieved•for 
any of the following causes affecting materia11y the substantial rights 
of such party : 

Doubts have been expressed w1iether under the original, the court 
can grant a new trial, as to a part, and refuse it as to another part, 
whether the new trial must be granted on the whole case for some 
error which had no effect whatever on some distinct issue. So many 
different issues may arise under our system of pleadings in the same 
case, that the power suggested should not be left in doubt, but be 
expressly granted. 

For section 3113, substitute : 

18. A new trial shall not be granted on account of the smallness of 

' 
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damages in an action for an injury to the person or reputation, where 
the damages equal the actual pecuniary injury sustained. 

The omitted words render the original obscure and difficult of con-
~ struction. Section 15, Indiana, 246. 

~ 

For sections 3114-3116, substitute as follows : 

For 3114 and 3115 : 

19. The application must be made at the term and within tlu·ee days 
after the verdict, report, or decision is rendered, except for the 
cause of newly discovered evidence, must be by motion upon written 
grounds, and if for the causes enumerated in sub-divisions, two, 
three, and seven of section may be sustained and controverted by 
affidavits. 

For 3116: 

20. Where reasonable diligence has been used, and the causes for a 
new trial have not been discornred until after the term, the applica
tion may be made by petition filed as in other cases, not later than 
one year after the decision. The ad verse party shall be notified, 
and held to appear as in other actions, the same shall be tried as in 
ordinary proceedings. Bnt the facts in the petition shall be deemed 
d~nied, without answer. · 

The substitutes contain substance of the original, stated in more 
concise terms. 

Amendment to first. two lines of section 3119 : 

21. Upon any motion made for a new trial, in arrest for judgment, 
not withstanding the verdict, etc. 

Having provided expressly for an arrest of judgment in certain 
cases, the amendment .becomes necessary. 

Section 3155, to be omitted-has become obsolete. A. party can 
swear to his pleadings, which must be denied under oath. 

0/iapter 1'24. 
Section 1 and 2, chapter 161, and section 21, chapter 167, 13th 

G. A.. ; chapter 14, 10th G. A.; section 22, chapter167, and section 
23, chapter 167, and section 24, chapter 167, 13th G. A.; and chap
ter 133, 10th G. A ., have been transferred to, and placed in appro-

_,priate places in this chapter. 
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Section 4129 has also been so transferred. 
The following amendments and changes in this chapter are pro

posed: 
Section 3177, 3199, and 3202 have been so changed as to make 

the same applicable to the circuit court and judge. 
Section 3174. Amendment providing for additional causes of 

attachment as follows: or, 

1. Ninth. That he is about to remove his property or a part 
thereof, out of the county with intent to defraud his creditors ; or, 

Tenth. That he is about to convert his property, or a part thereof, 
into money for the purpose of placing it beyond the reach of his 
creditors ; or, 

Eleventh. Has property or rights in action which he cohceals. 

Our legislation on collection laws as a rule, discriminate against 
the creditor. Any reasonable amendment thereto, that would to 
some extent obviate the injustice done in this respect, should be 
adopted. Whoever conceals his property, or attempts to place it 
beyond the reach of his creditor, should be liable to attachment. 

2. Where the petition states, in addition to the other facts required, 
that the plaintiff will lose his claim mtlesH the writ issues and is 
serrnd on Sunday, it may be issued and served on that day. 

Section 3181, substitute as follows: 

3. When the ground of the attachment is that the defendant is a 
foreign corporation, or acting as such, or a non-resident of the State, 
the writ may issue without any bond ; in all other cases, before it 
can be issued, the plaintiff must file with the clerk a bond for the 
use of the defendant, with sureties to be approved by such clerk, in a 
penalty at least double the value of the property sought to be 
attached, and in no case less than two hundred and fifty dollars in a 
court of record, nor less than fifty dollars if in a justice's court, con
ditioned that the plaintiff will p~y all damages which the defendant 
may sustain by reason of the wrongful suing-out of the attachment. 

If the defendant is a non-resident of the State, he can only be sued 
by attachment, and there is no justice in requiring a bond in such a 
case. 

" Two clear " to be struck out of section 3182 and " three" inserted 
in place thereof. 

I 
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For section 3183, substitute: 

4. In an action on such bond, the plaintiff therein may recover, if 
he shows that the attachment was wrongfully sued out and that there 
was no reasonable cause to believe the ground upon which the same 
was issued to be true, the actual damages sustained ; but, if it be 
shown, such attachment was sued out maliciously and with design to 
vex, harrass and oppress, and with no honest motive or intent, he 
may recover Yindicti ve damages, nor need he wait until the princi
pal suit is determined before suing on the bond. 

If the attachment was sned out with an honest motive, vindictive 
damages should not be recovered. It is probable the courts would, 
in the absence of the change herein made, hold the law to be as laid 
down in the substitute. If so, why not declare it by statute, 10 
Iowa, 141; 24 Iowa, 171. 

For section 3184, substitute: 

5. Writs of attachment may be issued from courts of record to 
different 0ounties, and several such writs may, at the option of the 
plaintiff, be issued at the same time, or in succession, and subse
quently, until suflicient property has been attached; but only those 
executed shall be taxed in the costs, w1less otherwise ordered by the 
court ; and if more property is attached in the aggregate than the 
plaintiff is entitled to have held, the surplus must be abandoned and 
the plaintiff pay all costs incurred in relation to such surplus. 

The section had to be rewritten, so as to include the circuit court
no other substantial change. 

For section 3190, substitute, consisting of two sections, as fol- • 
lows: 

6. In executing a writ of attachment against a person who owns 
property, jointly or in cqmmon with another, or who is a member of 
a partnership, the officer may take possession of such property so 
owned jointly, in common, or in partnership, sufficiently to enable 
him to inventory and appraise the same ; and for that purpose shall 
call to his assistance three disinterested persons-which inventory 
and apprnisement shall be returned by the officer with the writ of 
attachment, and such return shall state who claims to own such prop
erty. 

7. The plaintiff shall, from the time such property is taken posses
sion of by the officer, have a lien on the interest of the defendant 
therein, and may, either before or after he obtains judgment in the 
action in which the attachment issued, commence an action by 
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equitable proceedings to ascertain the nature and extent of such 
interest and to enforce the lien ; and if deemed necessary or proper, 
the court or judge may appoint a receiver under the circumstances 
and conditions provided in chapter 133. 

The original allows property held jointly with another to be taken 
possession of under certain conditions by the officer on attachment 
against one joint owner. This should not be permitted. The true 
principle is that the creditor has only a lien on the interest of the 
debtor. This he should have, and be protected in to the utmost 
extent possible, without unduly infringing on the rights of others. 

For sections 3191, and 4129, the following substitute is proposed 
to take the place of both : 

8. If the defendant, at any time before judgment, causes a bond to 
be executed to the p.lainti:ff with sufficient SlU'eties to be approved by 
the oflicer having the attachment, or after the return thereof by the 
clerk, to the effect that he will perform the judgment of the comt, 
the attachment shalJ be discharged and restitution made of property 
taken or proceeds thereof. The execution of such bond shall be 
<leemed an appearance of such defendant to the action. 

The officer or clerk is much better qualified to approve the bond 
than the court or judge. 

Section 3192, to be omitted, being proYided for in aboYe : 

For section 3208, substitute : 

9. When the garnishee has answered the interrogatories pro-
1)01mded to him, the plaintiff may controvert the same by pleading 
by him filed, and issue may be joined and the same tried in the usual 
manner. The answer of the garnishee shall be competent testimony 
on such tri al. 

IIacl to be rewritten-no change in substance. 
" Two elem·" to be struck out of section 3222, and " tlu-ee " put in 

place thereof. 

For section 3242, substitute: 

10. Thi s chapter shall be liberally constrned, and the plaintiff at 
any time when objection is made thereto, shall be permitted to 
amend any defect in the petition, affidavit, bond, writ, or other pro
ceeding ; and no attachment shall be quashed, dismissed, or the 
1n·operty attached released, if the defect in any of the proceedings 

t 
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has or can be amended so as to show that a legal cause for the 
attachment existed at the time it was issued; and the court shall 
give the plaintiff a reasonable time to perfect such defective pro
ceedings, the causes for attachment shall not be stated in the alter
native. 

All pleadings may be amended except the '" statements of cause 
of attachment." Why this distinction ? · The principle is clearly 
recognized that a party shall not be deprived of the benefits resulting 
from a given right or remedy, through any mistake or oversight. 
The rights to, or benefits accruing from, an attachment should be 
governed by the same principle. The substitutes requires that the 
cause should have existed at the time the writ was issued. 

0/ia_pter 1i5. 

Section 10, chapter 174, 9th G. A . ; section 26, chapter 167, a'1d 
chapter 43, 13th G. A., chapter 91, 11th G. A. ; section 27, chap. 

\ ter 167, 13th G. A., section 28, chapter 167, 13th G. A.; section 29, 
chapter '167, 13th G. A ., and sections 1 and 2, chapter 150, 13th 
G. A.; section 30, chapter 167, 13th G. A.; sections 1 and 2, chap
ter 51, 10th G.A., have been transferred to this chapter, and the fol
lowing amendments and changes are proposed : 

I 

For section 324:8, substitute as follows : . 
1. Executions from a court of record may be issued into any 

county which the party ordering them may direct. 

The original does not include Supreme or circuit court. 

For section 3249, substitute : 

2. In case execution is issued to a county other than that in which 
the judgment is rendered, a transcript of such judgment must he 
filed in the office of the clerk of the district court of such county, 
who shall make an entry thereof in the judgment docket of such 
court ; and the officer having such execution shall return a copy 
thereof, with his return and doings indorsed thereon, to such clerk, 
who shall make entries thereof in the same manner and extent as if 
such judgment had been entered in and execution issued from such 
court. 

The term " clerk" in the original is indefinite. It requires no 
entry of the judgment to be made in any judgment docket, but only 
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that the copy of the execution shall be treated as if issued from his 
cotmty. 

Section 3256, to be omitted, being obsolete. 

For section 3274, substitute : I 

3. Public buildings owned by the State, or any county, city school 
district, or other public corporation, or any other public property 
which is necessary and proper for carrying out the general pmpose 
for which any such corporation is organized; are exempt from execu
tion. The property of a private citizen can in no case be levied on 
to pay the debt of a public corporation. 

The term civil corporation used in the original is thought to include 
a class not intended-hence the change to public corporations. 

For section 3277, substitute as follows : 

4. An officer is bound to levy an execution on any personal property 
in the possession of, or that he bas reason to believe belongs to the I 
defendant, or on which the plaintiff directs him to levy, lmless be 
has received notice in writing from some other person, his agent or 
attorney, that such property belongs to him ; or if after levy he re-
ceives such notice, such officer may release the property, unless a 
bond is given, as provided in the next section ; but the officer shall 
be protected from all liability by reason of such levy until he re-
ceives such written notice. 

5. When the officer receives such notice he may forthwith give 
the plaintiff, his agent, or attorney, notice that an indemnifying bond 
is required. Bond may, thereupon, be given, by or for the plaintiff, 
with one or more sufficient sureties, to be approved by the officer, to 
the effect that the obligors . will indemnify him against the damages 
which he may sustain in consequence of the seizure or sale of the 
property, and will pay to any claimant thereof the damages he may 
sustain in consequence of the seizure or sale, and will ~arrant to any 
purchaser of the property, · such estate or interest therein as is sold ; 
and thereupon the officer shall proceed to subject the property to the 
execution, and shall return the indemnifying bond to the district 
conrt of the county, in which_tbe levy is made. 

Under the original, bonds are required unnecessarily. Officers 
demand them for every imaginary reason, and ·without just cause. 
If the officer makes a levy without notice from any one, he should 
be protected from liability if the plaintiff upon being notified re
fuses to indemnify him for such levy. 
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The substitute suggeste<l for 3277 renders a substitute for 3278 
necessary, as follows : 

6. If such bond is not gi,en, the officer may refuse to levy, or if 
he has done so and the bond is not given in a reasonable time after 
it is rcqnired by the officer, he may restore the prnperty to the person 
from whose possession it was taken, and the levy shaU stand dis
charged . 

Sections 3281, 3282, 3283, 328±, and 3285, to be omitted. 
The commissioners have no knowledge that these sections have 

ever been used, or the right given thereunder claimed. 
The usual and better reme<ly, it is thought, is replevin or detinne. 

In that case, the claimant has to swear the property is his. Under 
these sections, he has only to "claim it." This seems unjust to the 
plaintiff in execution. In replevin or detinue, who is plaintiff' or 
defendant is determined by law. Under these sections, it is un

known who is plaintiff until the court determines this question, and 
directs how the issues are to be tried. 

The striking out of the above named sections ren<lers a part of 
3286 useless, therefore the following is proposed as a substitute : 

7. The proYisions of the },l'eceding sections as to bonds shall apply 
to procee<lings upon executions issued by justices of the peac;:e. In
demnifying bonds shall be returned in such cases with the ex1;:cutions 
under which they are taken. 

For sections 3287, 3288, 3289, 3290, 3291, and 3292, substitute as 
follows: 

8. When an officer has an execntion against a person who owns prop
erty jointly, in common, or in partnership with another, such officer 
may levy on and take possession of the property owned jointly, in 
common, 01· in partnership, sufficiently to enable him to appraise and 
inventory the same, and for that purpose shall call to his assistance 
three disinterested persons, which in,entury and appraisement shall 
be retumed by the officer with the execution, and shall state in his 
return who claims to own such property. · 

9. The plaintiff shall, from the time such property is so levied on, 
have a lien on the inte1·est of the defendant therein, and may com
mence an action by equitable proceedings to ascertain the nature and 
extent of such interest, ~nd to enforce the lien; and if deemed nec
essary or rroper, the conrt or jndge may appoint a receiver under the 
circumstances provided in chapter 133. 

15 
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Substantially identical with amendments on this same subject pro
posed to the chapter on attachments. The principle involved is the 
same. The power to appoint a receiver is a safer and better provis
ion than that in 3292. By that, the joint property must be taken 
possession of unless a bond be given upon the filing an affidavit. t 
The receiver can only be appointed after a hearing by the court or 
judge, and when it is for the best interests of all concerned. The 
rights of the creditor are protected to the full extent they can be 
under the acknowledged principles of law, in respect to joint or part-
nership property being liable for the separate debts of one joint 
owner. 

For section 3293, substitute as follows : 

10. On all judgments for the recovery of money, except those 
rendered in any court on an appeal or writ of enor thereto, or 
against any officer, person, or corporation, or the sureties of any of 
thorn, for money received in a fiduciary capacity, or for the breach of ~ 
any official duty, there may be a stay of execution if the defendant 
therein s1all procure one or more sufficient freehold smeties to enter 
into a bond acknowledging themselves security for the defendant for 
the payment of the judgment, interest, and costs, from the time of 
rendering judgment until paid, as follows : 

If the sum for which judgment was rendered, inclusive of costs, 
docs not exceed five dollars, one month. 

If such sum and costs exceed five, but not twenty dollars, two 
months. 

If such sum and costs exceed twenty, but not forty dollars, three 
months. 

If such sum and costs exceed forty, but not sixty dollars, fom 
months. 

If such sum and costs exceed sixty, but not one hundred dollars, 
six months. 

If such sum and costs exceed one hundred, but not one huudred 
and fifty dollars, nine months. 

If such sum and costs exceed one hundred and fifty dollars, twelve 
months. 

By allowing a stay of execution after appeal, parties will fre
quently appeal when they would not otherwise. 

Delay is thus obtained, frequently all that is desired or at least ex
pected. It encourages parties to appeal and take a risk they would 
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not otherwise. The substitute will have a tendency to relieve all ap
pellate courts. 

For section 3295, substitute: 

'\ 11. The smety for stay of execution may be taken and approved 
by the clerk and the bond shall be entered of record and have the force 
and effect of a judgment confessed, from the date thereof, against 
the property of the sureties, and the . clerk shall enter and index the 
same in the proper judgment docket, as in case of other judgments. 

Section 3298 to be omitted. 

Same being embraced in this substitute. The term recognizance 
does not seem proper here, therefore bond is substituted. Many 
clerks do not make the entries as required by this substitute. The 
spirit of the law as it now stands requires it, however. 

For section 3317, substitute: 

) 12. When property is unsold for want of bidders the levy still 
holds good ; and if there be sufficient time it may again be adver
tised ; or the execution returned and one issued commanding the 
officer to sell the property ( describing it) previously levied on, to 
which a clause may added, that if such property does not produce a 
sum sufficient to satisfy such execution the officer shall proceed to 
make an additional levy, on which he shall proceed as on other exe
entions, or the plaintiff may in writing filed with the clerk or justice 
abandon such levy upon paying the costs thereof. In which case 
execution may issue with the same effect as if none had ever been 
issued. 

It is thought best that statutes should be written in the English 
language whenever, at least, the legal idea or term can be thus ex
pressed. ' The execution is issued and levy made in the interest of 
the plaintiff-,it is a lien on that particular property ; why should he 
not have foe power to release such lien ? See Mc Williams v. 
1,fyers, 10 Iowa 325. 

Sections 3360 to 3374 ir;iclusive, to be omitted. 
Stay of execution and redemption being allowed, appraisement 

should not be. The expense attending it, renders it in many 
instances a bmden instead of benefit to the debtor. At the same 
time, however, it operates as an injury to the creditor. On principle, 
the creditor should not be required to take property in payment at 
more than its market value. 
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Oliapter 1'!26. 

For section 3377, substitute: 

1. Such order may be made by the district or circuit court of the 
county in which the judgment was rendered, or to which execution ( 
has been issued, or in vacation by a judge thereof. And the debtor 
may be required to appear and answer before either of such courts 
or judges, or before a referee appointed for that purpose by the court 
or judge who issued the order. 

Changed only so as to make it applicable to the present system of 
courts. 

New sections proposed to come in at end of chapter. 

2. If, after execution has been returned, as provided in the first 
section of this chapter, the plaintiff in execution files a petition in 
the district or circuit comt of the county of the debtor's residence, 
supported by affidavit stating that such debtor bas property, ri~hts, 
or credits, which he conceals or tmjustly refuses to apply toward the 
satisfaction of the judgment, such debtor shall be deemed guilty of 
fraud, and the court in which the petition is filed, or in vacation, the 
judge thereof shall issue an order for his arrest and commission to 
jail, unless he gives bond in a sum to be fixed by such comt or judge, 
with sureties to be approved by the officer making the arrest, con
ditioned for his appearance to answer such petition, and to comply 
with any order or judgment that may be made in the premises by 
the comt. 

3. Such petition shall describe with reasonable certainty the prop
erty, rights, or credits, and the value thereof, and in what manner 
concealed or unjustly withheld. Issue may be joined on such petitioll 
in the usual manner, and the same tried as in the ordinary proceed
ings, either party may amend the pleadings, and, if necessary, bring 
in other parties, as in other cases, and have the right of trial by jury. 

4. The finding of the court 01· jury shall describe the property, 
rights, or credit concealed, or which the debtor or any other person 
unjustly refuses to apply to the satisfaction of the judgment, and the 
value thereof. If such property is found to be in the possession, or 
un<;ler the control of any person other than the debtor, who has been 
made a party, the court shall order the same to be delivered to the 
proper officer, to be levietl upon and disposed of as in other cases, or 
in default thereof shall enter judgment a~ainst such person for the . 
value thereof, to the extent of the plaintiffs interest therein. 

5. If such property is found to be in .the possession of, or under 
the control of the debtor, the court shall order the same delivered to 
the proper officer, to be dealt with as provided in the preceding sec
tion, and if such order is not complied with, a Judgment shall be 

J 
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entered against such debtor, and surety in the bond for the value pf 
the property, to the extent of the plaintiff's interest therein. 

6. If when arrested, the debtor so desires, the officer shall take 
him before the judge who issued the order, who shall at the same 
time notify the plaintiff or his attorney, of such fact. If such debtor 
shall submit to an examination before such judge as provided in the 
preceding sections of this chapter, and if upon such examination it 
is made satisfactorily to appear that such debtor, has not in his pos
session, or under his control, nor in the possession or under the con
trol of others, any property, rights, or credits which he conceals or 
unjustly refuses to apply in satisfaction of' such judgment, or if he 
surrenders the property that may be so found to be in his possession, 
he may be discharged from arrest. 

The object of these sections it to provide for such cases as that 
ref erred to in " Ex parte " Grace, 12 Iowa. 

Chapter 1~7. 

For section 3391 : 

1. At any time after the rendition of a judgment, an action by 
equitable proceedings may be brought to subject any property, 
money, Tights, credits, or interest therein belonging to the defendant 
to the satisfaction of such judgment. In such action, persons in
debted to the judgment debtor, or holding any property or money, 
in which such debtor has any interest, or the evidences or securities 
for the same, may be made defendants. 

Why go through the form of issuing execution, and having it 
returned ? The creditor will never adopt this mode if there is any 
other way to make his money. 

Amendment to be added to 3392 : 

2. Or upon failure to answer the petition, or any part thereof, as 
fully and explicitly as tbe court may require, the same, or such part 
not thus answered, shall be deemed true, and such order made or 
judgment rendered as the nature of the case may require. 

( 

Ample power should be given in such cases, as in the most of 
them there is a fraudulent disposition of property. It is at least pos
sible, since Em parte Grace, 12th Iowa, that a party refusing to 
answer may not be punishable as for a cont~mpt. 

For section 3393, substitute : 

3. In the cases contemplated in this chapter, a lien shall be 
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created on the property of the judgment debtor, or his interest there
in, in the hands of any defendant or under his control, which is 
sufficiently described in the petition, from the time of the service of 
notice and copy of the petition on the defendant holding or controll-
ing such property or any interest therein. I 

Why issue an attachment ? The · property can be described in 
the petition as well as attached. 

Section 3396 to be omitted. It is believed such would be the 
rule without this section. 

Chapter 129. Offer to Confess. 

Section 3404 has been so changed as to strike out '' two clear · 
days," and "three days " inserted. 

Oliapter 130. Offer to Compromise. 

Section 3:1:06 has been also changed as above. 

Chapter 1312 . .Deposits. 

Amendment to be added to section 3416, as follows : 

1. Or the court may order such money to be deposited in a bank 
created by the laws of the United States, or in a savings bank, to the 
credit of the court in which the action is pending, which money shall 
be paid out by such bank only upon the check of the clerk, annexed 
to the certified order of the court directing snch payment. 

Ohapter 133. Reoeivers. 

For section 3419, substitute : 

1. On the petition, and such notice to the ad verse party as the 
comt, or in vacation, the judge deems reasonable, of either party to a 
civil action or proceeding, wherein he shows that he has a probable 
right to or interest in any property which is the subject of the con
troversy, and that such property, or its rents or profits are in danger 
of being lost or materially injured or impaired, the court, or, in vaca
tion, the judge thereof, if satisfied that the interests of one or both 
parties will be thereby promoted, and the substantial rights of nei
ther unduly infringed, may appoint a receiver to take charge of 
and control such property, under its direction, during the pendency 
of the action, and may order and coerce the delivery of it to him. 
Upon the hearing of the application, affidavits and such other proof 
as the comt or judge deems proper, may be introduced, and upon the 

~ 
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whole case such order made as will be for the best interest of all par
ties concerned. 

The main object of the change was to provil1e for notice, as the 
', practice has been to appoint receivers without any notice. 

Chapter 135. JJiotions or orders. 

For section 3429, substitute: 

1. A party who has appeared in an action, or who has been served 
with the original notice in such action, in any manner provided by 
this code, shall take notice of all motions filed during term time 
upon the same being filed by the clerk and entered in the appearance 
docket. All motions filed in vacation shall be entered on such 

, docket, and served as herein required. 

Contains substance of original expressed in more concise terms. 
\ Appearance docket substituted for "notice . books," a:;i required by 

legislation since adoption of original. 

For section 3430, substitute: 

2. When notice of a motion is required to be served, it shall state 
the names of the J?arties to the action or proceeding in which it is 
made, the name of the court or judge before whom it is to be made, 
and the place where and the day on which it will be heard, and if 
affidavits are to be used on the hearing, the notice shall state that 
fact, and shall be served such length of time before the hearing as 
the court or judge deems reasonable. 

Section 3428 defines that a motion. is a written application; hence 
it is unnecessary to again require it to be in writing. The require
ment that it be served ten clays before the hearing, in the original, is 
unnecessarily long. By leaving this to the discretion of the court 
or judge substantial justice will be more nearly obtained. · 

For section 3440, substitute: 

3. Testimony to sustain or resist a motion may be in the form of 
affidttvits, or in such other form as the parties may agree or the 
court or judge direct. If by affidavit, the person making the same 
may be required to appear by the court or judge, and submit to a 
cross-examination. 

Section 3±41 to be omitted. 
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The motions described are all regulated, either in the chapter on 
pleading, or in the previous sections of this chapter. 

Ohapter 137. Oosts. 

Section 3450. To be omitted-obsolete-never has been enforced. 
Section 3462. Been so changed as to include circuit court. 

Olia_pter 138. (As amended by chapter 174, 9tli G . .A .) S1irvi
vor and 1'evivor of actions. 

For section 346'7, substitute: 

1. All causes of actions shall survive, and may be brought, not
withstanding the death of the person entitled or liable to the same. 

Under the expression, " if from the legal nature of the case the 

I 

cause of the action can survive or continue," in the original, it is / 
understood the courts have decided substantially that all causes of 
action survive-at least that is the tendency of the decisions. Be-
sides this, the original in this respect is indefinite, liable to doubt and 
different constructions. If damages are given as compensation for 
the injury, why, on principle, should either party, or their personal 
representatives, escape paying or receiving such damages by death of 
the principal? 

Sections 4110 an~ 4111 are transferred to this chapter. 

Substitute for section 4111 : 

2. When a wrongful act produces death, the perpetrator is civilly 
liable for the injury. The dama()'es shall be disposed of as personal 
property belonging to the estate ~f the deceased, except that if the 
deceased leaves a husband, wife, child or parent, it shall not be liable 
for the payment of debts. 

3. The actions contemplated in this chapter may be brougl1t, or 
the court on motion allow, the action to be continued, by or against 
the legal representatives or successor in interest of the deceased. 
Such action shall be deemed a continuing one, and to have accrued 
to such representative or successor at the same time it did to the 
deceased if he had survived. If such is continued against the legal 
reprnsentatives of a defendant, a notice shall be served on him, as 
provided for service of original notices. 
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Whether the cause of action which certainly accrued to the de
ceased at the time of the injury, and which accrued to the legal rep
resentatives at the death, should, as against the latter, be baned, 

, when the requisite time had elapsed from the former, or the latter is 
doubtful, and should be settled. 

). 

Oliapter 139. R evivor of Judgments. 

This chapter to be transferred, and added to chapter 125. 
Section 3:1:81. To be omitted, being a repetition of Section 32:1:6. 

Oliapter 140. m:it of Oertiorari. 

For section 3488, substitute : 

1. The writ may be granted by the district or cn:cnit court, or, in 
vacation, by a judge or clerk thereof', but if to be directed to either of 
such courts or judges, then by the Supreme Court, or, in vacation, 
by a judge thereof', and shall command the defendant therein to cer
tify fully to the court from which the same issues, at a specified time 
and place, a transcript of the records and proceedings, as well as the 
facts in the case describing or referring to them, or any of them, 
with convenient certainty, and also to have then and there the writ. 

For section 3489 : 

2. If a stay of proceedings is sought, the writ can only lie issued 
by a court or judge, who may require a bond and fix the penalty and 
conditions thereof' ; the sureties thereon may be approved by the. 
judge granting, or clerk who issues, the writ. 

For section 3:1:90 : 

3. The petition for the writ must state facts constituting a case 
wherein the writ may issue, and must be verified· by affidavit, and 
the Supreme Comt or judge may require notice of the application to 

, be given the adverse party, or may grant the writ without notice. If 
a stay of proceedings is sought, the writ can only be granted on rea
sonable notice of the time, place, and court or judge before whom the 
application will be made. 

If no stay of proceedings is sought, the writ should issue as of 
course, by the clerk, like writs of error to justices of the peace. If 
to be directed to a district or circuit court, as to whether it should 
issue with or without notice, can be well left to the discretion of the 

16 
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Supreme Oomt or judge. Notice should be required in all cases 
where proceedings are to be stayed. 

For section 3493 substitute: 

4. When full retlll'n bas been made, the comt must proceed to 
hear the parties, or such of them as may attend for that plll'pose, on 
the record, proceedings, and facts as certified, and such other testimo
ny, oral or written, as either party may introduce, pertinent to the 
issue, and may give judgment affirming or annulling the proceedings 
in whole or in part, or in its discretion correcting the same and pre
scribing the manner in which the defendant shall f11I'ther proceed. 

The power to bear testimony will render the writ more e:ffective. 
In certain cases it is an important provision. Its effect in case the 
writ is used to correct proceedings of the board of supervisors, where 
erroneous assessments haYe been made, will be, it is thought, very 
beneficial. 

For section 3494, substitute : 

5. The action shall be prosecuted by ordinary proceedings, so 
far as applicable, and from the decision of the district or circuit 
court an appeal lies as in other ordinary actions, and the record shall 
be prepared in the same manner. 

New section : 

6. No writ shall be granted after six months have elapsed from the 
_time the inferior co11I't, tribunal, board or officer has, as alleged, 
exceeded his proper jurisdiction, or has otherwise acted illegally. 

Some limit should be fixed, and, as appeals are to be taken to the 
Supreme Oomt in six months, that time has been selected. 

Oliapter 141. Proceedings to reverse, vacate, or modify judgments. 

Sections 3495 and 3499, so changed as to make the same applica
ble to the circuit court. 

In section 3499, sub-division 5, and section 3501, "married 
women " struck out. 

Section 3507, so changed as to make the same applicable to the 
district and circuit colll't, and requiring appeals to be taken in si..""C 
months, in accordance with section 2, chapter 41, 13th G. A., and 

t 
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have stricken out of this section the saving clause as being incon
sistent with section 2, chapter 41, 13th G . .A.. 

Sections 1 and 2. chapter 49, 11th G . .A.., and sections 2 and 4, 
chapter 41, 13th G . .A.., transferred to this chapter and to be inserted 
after section 3507. Section 2, chapter 49, has been so changed as 
to make the same applicable to the circuit court. 

It is recommended that the provisions taken from chapter 41, 13th 
G . .A.. be omitted as being obsolete. The provision that appeals 
be taken in six months having been incorporated into section 3507. 

For sections 1 and 2, of chapter 43, 11th G. .A.. this substitute 
therefor is recommended : 

1. The Supreme Court may review and reverse, on appeal, any 
judgment or order of the district or circuit court, although no motion 
for a new trial was made in such courts. 

2. Where a cause is tried by the court, it shall not- be necessary, 
in order to secure a review of the same in the Supreme Court, that 
there should have been any finding of facts or conclusions of law 
stated in the record, but the Supreme Court shall hear and determine 
the same, whenever it shall appElar from a certificate of the judge, 
agreement of parties, or their attorneys, or, in case the evidence con
sists wholly of written testimony, from the certificate of the clerk, 
that the transcript contains all the evidence introduced by the parties 
on the trial in the court below. 

For section 3508, substitute : 

3. The party talring the appeal shall be known as the appellant, 
and the other party the appellee. 

The omitted portion unnecessary. See section 2949. 
Section 3509 has been so changed as to make it applicable to the 

circuit court. 

For section 3513, substitute : 

4. The notice of appeal must be served at least thirty days, and 
the cause filed and docketed at least ten days before the first day of 
the next term of the Supreme Comt, or the same shall not then be 
tried. If the appeal is taken less than thirty days before the term, 
it must be so filed and docketed before the next succeeding term. 

For section 3514, substitute : 

5. If the appellant fails to file a transcript and have the cause 
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J.ocketed, as provided in the preceding section, or fails to file, at the 
time the transcript should be filed, the certificate of the clerk of the 
inferior court, stating when he was served with notice, and that he 
has not had sufficient time to prepare the transcript, the appellee 
ma_y file a certified copy of the j udgrnent or order appealed from, 
and of the notice served on such clerk, and on motion have the 
appeal dismissed, or the judgment or order appealed from affirmed. 

For section 3516, substitute : 

6. If, the transcipt being filed, errors are not assigned and filed with 
the clerk of the Supreme Court, or the same served on the appellee, 
or his attorney, ten days before the first day of the trial term, the 
appellee may have the appeal dismissed, or the judgment or order 
affirmed, unless good cause for the failure be shown by affidavit. 

The object in these and another amendment is that the court may 
know, at least on the first day of the term, what is for trial, so the 

I 

clerk can more nearly apportion the causes for a time, during which ( 
they can be tried; and so the appellee may have a reasonable notice 
of the errors relied on . 

Sections 3520, 3523, 3524, 3525, 3526, and 3529, have been so 
changed as to make same applicable to the circuit court. 

For section 3535, substitute : 

7. The clerk shall docket the causes as the same are filed in his 
office, and shall arrange and set a proper number for trial for each 
day of the term, placing together those from the same judicial dis
trict, and shall cause notice of the manner he has set such causes 
to be published and distributed in such manner as the court may 
direct. 

Sections 3536, 3540, 3551, and 3552, so changed as to make same 
applicable to the circuit court. 

01.apter 14,"3. 

So much of chapter 14, 10th G. A., as applies to replevin, incor
porated into section 3553. 

Sections 4175 and 4176 have been transferred to this chapter. 
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"Oliapter 144. 

New section, as follows, to be inserteJ after section 3570: 

1. The plaintiff shall attach to his petition, and the defendant to 
his answer, if he claims title, an abstract of the title relie<l on, show
ing from and through whom such title was obtained, together with a 
statement showing the page and book the same appears of record. 
If such title, or any portion thereof, is not in writing, or does not ap
pear of record, such fact shall be stated in the abstract, and either 
party shall fomish the ad verse party with a copy of any unrecorded 
conveyance, or fmnish a satisfactory reason for not so doing within a 
reasQnable time after demand therefor. No evidence of title shall be 
introduced on tl10 trial, unless it has been sufficiently referred to in 
such abstract, which, on motion may be made more specific, and 
may be amended as pcovided in section --. 

Either party should exhibit his proofs of title, being in his posses
sion it is easy to do so, the case can be more intelligently tried, and 
justice more nearly obtained. 

Section 3573. Strike out, " and need state nothing more than 
this," same being surplusage. 

Section 358-:1:. As amended by section 31, chapter 167, 13th G. 
A., has been put in its proper place. 

For section 3600, sn bstitute: 

2. The plaintiff shall have judgment for rent which accrues after 
judgment, and before delivery of the possession, by motion in the 
court in which judgment was rendereJ, ten clays' notice thereof in 
writing being given, unless judgment is stayed by appeal, and bond 
given to suspend judgment, in which case it may be made after 
affirmance thereof. 

Made applicable to circuit court, and some useless words omitted. 
Section 4177. Transferred to this chapter, and following substi

tute proposed : 

3. Act.ions proYided for in this chapter shall be by ordinary pro
ceedings, and there shaU be no joincler, except as herein contemplated, 
and of a like action. There shall be no set-oft~ counter claim, or 
cross demand, except as provided in this chapter. 
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0 !iapter 145. Partition. 

For section 3613, substitute as follows : 

1. The plaintiff shall attach to his petition, and the defendant to 
his answer if he controverts the allegations of the petition, an ab- I 
stract of his title as provided in section --- the provisions of 
which in like causes shall constitute the rule which shall govern in 
procee<lings under this chapter unless otherwise provided. 

Section 3614, to be omitted. Why make a provision like this, 
when the chapter on pleadings applies to all causes and so com
pletely covers the whole ground? 

Section 3616, amended: . 

2. Upon entering such judgment the court shall appoint referees 
to make partition into the requisite number of shares, or if it is appa
rent, or the parties so agree, that the property cannot be equitably, 
divided into the requisite number of shares, a sale may be ordered. ( 

If the parties are capable of agreeing that the property cannot be 
divided, why put the case off or inclll' the expense of a useless pro
ceeding ? Or if the same thing is apparent ~o the coUl't, should not 
the same rule be adopted 1 

For section 3620, substih1te : 

3. Before proceecli.ng to sell, the referees shall give a bond in a 
penalty to be fixed by the coUl't, payable to the parties who are en
titled to the proceeds, with sureties to be approved by the clerk, con
ditioned for the faithful discharge of their duties. At any time 
thereafter, the colll't may require farther and additional security, and 
upon failure of the referees to comply with such order they may be 
removed by the coUl't and others appointed; and the court may, at 
any time, for satisfactory reasons, remove such referees and appoint 
others. 

I t is inconvenient t9 have the comt or judge approve the bond, and 
the power to remove and appoint should be expressly given. 

Section 41 '78 has been transferred to this chapter, and the follow
ing suggested in place thereof : 

4. Actions contemplated in this chapter shall be by ordinary pro
ceedings, and no joinder of any other action shall be allowed. 
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Oliapter 146. Foreclosure of JJlortgages. 

For section 3649, substitute : 

1. Any mortgage of personal property to secure the payment of 
money only, and where the time of payment is therein fixed, may 
be foreclosed by notice and sale, as hereinafter provided, unless a 
stipulation to the contrary has been agreed upon by the parties, or 
may be foreclosed by action in the proper court. 

It. is perhaps doubtful whether the class of mortgages described 
can be foreclosed by action. The right to do so has been denied by 
a district court. If a party choses to adopt it, such a course should 
be open to him. 

Section 3658, amended as follows : 

2. Sales made in accordance with the above requirements are 
valid in the hands of a purchaser in good faith, whatever may be 
the equities between the mortgagor and mortgagee. 

Sections 3659.and 3660 so changed as to be made applicable to 
circuit court. 

The amendment to section 3673, made by chapter 116, 11th G. 
A., appears in its proper place, but the following substitute for the 
section, as thus amended, is pro11osed : 

3. Deeds of trust of real or personal property may be executed as 
securities for the performance of contracts; and sales made in accor
dance with their terms are valid-or they may be treated as mort
gages and foreclosed by action in the same manner. 

On principle, parties shodd be permitted to make their own con
tracts. As the law now stands, parties have been unable to borrow 
money for legitimate purposes for the reason that they do not pos
sess the power here given. 

For section 3671, substitute : 

' 4. In cases where the vendor of real estate has given a bond or 
other writing to convey the same on payment of the purchase 
money, and such money or any part thereof remains unpaid after the 
day fixed for payment, whether time is or is not the essence of the 
contract, such vendor may file his petition asking the court to require 
the purchaser to perform his contract or to foreclose and sell his in
terest in the property. 
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In another part of this report it is recommended that a vendor of 
real estate shaU not be entitled to a lien. This substitute has been 
prepared to meet such a change and prevent doubt and confusion. 

New section : 

5. ·when any instrnment, whereby a lien or charge has been cre
ated on real estate, has been foreclosed by action in court, and the 
judgment bas been satisfied, the clerk, on demand, shall give any 
party interested a certificate to that effect, which being presented to 
the recorder shall be by him filed and preserved in his office, and he 
shall enter such mortgage satisfied on the record thereof. 

Section 367-d:, to be omitted-same being useless and unnecessary. 

Ohaptm· 1/,.8. 

For Section 3693, substitute as follows : 

1. In an action brought against the owners of any boat to recover 
any debt contracted by such owner, or by the ma~ter, agent, clerk, / 
or consignee thereof, for supplies ftu"nished, or for work and labor · 
done, in, about, or UJ.)On such boat, or for materials furnished in 
building, repairing, fittrng out, furnishing, or equipping the same, or 
to recover for the non-performance of any contract relative to the 
transportation of persons or property thereon made by any of the 
persons aforementioned, or to recover injuries to person or pr, •perty 
by sueh boat, or the officers or the crew thereof, done in connection 
with the business of such boat, a warrant may issue for the seizurn 
of such boat, as hereinafter provided. 

Sections 369-d:, 3695, 3696, and 3697, to be omitted. 
Sections 3698, 3699, and 3700, to be placed at end of the chapter, 

after section 3712. 

For section 3703, substitute : 

2. It shall be sufficient service of the original notice in such an 
action to serve it on the defendant or on the master agent, clerk, or 
consignee of such boat ; and if none of them can be found, the notice 
may be served by posting up a copy thereof on some conspicuous 
part of the boat. The warrant shall be ser,ed according to the 
direction it contains. 

F or section 3700 substitute : 

3. The action may be brought directly against the raft, and the 
same rules shall govern, and the same process shall be had in such 

t 
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action, as are in this chapter prescribed for actions against owners 
of boats. · 

Section 4130 has been transferred to foot of this chapter, and the 
following is proposed in place thereof : 

4. The execution, by or for the owner of such boat or raft, of a 
bond whereby possession of the same is obtained or retained, by 
hin1, shall be au appearance of such owner as a defendant to the 
action. 

These changes haYe been suggested in view of the decision of the 
Supreme Comt of the United States. 

Oliapter 149. Nuisance, Waste, ancl Trespass : 

Chapter 154, 9th G. A., as amende<i by chapter 93, 10th G. A ., 
has been added to this chapter ; but it is recommended that the same 
be omitted, and the following amendments to other se::tions be 

\ adopted in place thereof. 

For section 3716, substitute : 

1. If a guardian, tenant for life or years, joint tenant, or tenant in
common of real property, commit waste thereon, or the same be com
mitted on any real property that has been sold for taxes, the person 
so committing waste is liable to pay three times the damages which 
have resulted from such waste to the person entitled to sue therefor, 
which may be the owner of the treasurer's certificate of purchase of 
lands sold for taxes. 

Amendment to be added to section 3619 : . 
2. Which may be the owner of the treasurer's certificate of lands 

sold for taxes. 

Substitute for section 2 of said chapter 154, to come in at encl of 
chapter 149, Revision : 

3. Moneys collected for waste or trespass on lands sold for taxes 
under provisions of this chapter, shall be paid by the officer collect
ing the same to the Auditor of the county in which such lands are 
situate, and the same shall he held by such Auditor and an entry 
thereof made by him in a book kept for that purpose, until such 
lands arc redeemed, or a treasurer's deed therefor shall have been 
executed to the holder of said certificate. If redemption be made, 
the money shall be paid to the owner of the land, and if not redeemed, 
to the person to whom such deed is executed. 

17 
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Chapter 151. Info?'mations. 

Section 3737 been so changed as to make it applicable to circuit 
court. 

Amendment as follows to be added to section 3732: 

1. And there shall be no joinder of any other cause of action, 
nor any set-off, counter-claim, or cross demand. 

Section 4180 has been added to the foot of this chapter, but it 
should be omitted, and above added to section 3732, it being tl1e 
most appropriate place. 

Chapter 15f2 . 

Chapter 152 to be omitted. The revision in terms does not allow 
this remedy, except where other pro,isions have been proposed as 
amendments-preserving the remedy, but leaving out the name, and 
providing the mode for its enforcement. 

Chapter 133. 

For section 3761, substitute as follows : 

1. The action of mandamus shall be prosecuted by ordinary proceed
ings, and when it is brought by a private person, there may be 
joined therewith the injunction of chapter 155 ; but there shall be 
110 joinder therewith, except as provided in this chapter, nor shall 
there be a set-off, counter-claim, or cross-demand, by ordinary pro
ceedings, allowed. The writ of mandamus is an order of a court of 
competent jurisdiction, and issues from the district or circuit court, 
commanding an inferior tribunal, corporation, board, or person, to do 
or not to do an act, the performance or omission of which the law 
specially enjoins as a duty, resulting from an office, trust, or station, 
aud is granted on the petition of any private party aggrieved, with
out the concurrence of the prosecutor for the State, or on the petition 
of the State by the district attorney, where the public interest is con
cerned, and is in the name of such private party, or of the State, as 
the case may in fact be brought. 

Section 4181 has been transferred to this chapter. This substi
tute, however, includes that section, and it is recommended that it 
be adopted, and section 4181 omitted as a separate section. 

Section 3754 has been changed, so as to include the circuit court. 

For section 3775, substitute as follows: 

t 
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Uliapter 154. Injunction. 

1. Where it appears by the petition therefor, which must be sup
ported by affidavit, that the plaintiff is entitled to the relief demanded, 
and such relief, or any part thereof, consists in restraining the com
mission, or continuance, of some act which would produce great or 
inepa.rable injury to the plaintiff ; or where, during litigation, it 
appears that the defendant is doing, or threatens, or is about to do, 
or is procuring, or suffering to be done, some a.ct in violation of the 
plaintiff's rights respecting the subject of the action, and t~nding to 
render the judgment ineffectual, a temporary injunction may be 
granted to restrain such act. 
. It may also be granted in any case where it is specially authorized 
by statute. 

New section to follow above : 

The injunction may be granted-

1. By the court or judge thereof in which tLe action is pending 
or is to be brought. 

2. By any judge of the district or circuit court of such district. 
3. By any judge of the Supreme, or a judge of any other dis

trict or circnit court. 
2. But in cases where an action is pending, and it is applied for to 

effect the subject matter of snch action, it can 01;ily be granted by 
the comt, or judge thereof, in which such action is pending. Nor 
shall it be granted by any judge mentioned in the second subdi,-ision 
hereof, unless it satisfactorily appears by affidavit that the court or 
judge thereof in which the action is to be brought, cannot, for want 
of time, sickness, or other disability, hear the same, or that the resi
<lence of the judge is inconvenient, or that it is for some sufficient 
reason impracticable to make the application to him. Nor shall it 
be granted by any judge mentioned in the third subdivision hereof, 
unless it be made satisfactorily to appear to such judge, by affidavit, 
that the application therefor cannot, for some sufficient reason, be 
made to eith'er of the comts or judges mentioned in the first or sec
ond subdivision of this section. 

New section to follow above : 

3. An injunction shall not be granted against a defendant wh0, 
has answered, unless he has had notice of the application. 

New section to follow above : 

4. An injunction to stop the general and ordinary business of a 
corporation, or the operations of a railroad, or of a municipal corpo
ration, or the erection of any building or other work, or the board of 
supervisors of any county, or to restrain a nuisance, can only be 
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granted upon reasonable notice of the time and place of the applica
tion to the party to be enjoined. 

New section to follow above. 

5. No injunction shall be granted by a judge after the applica
tion therefor has been overruled by the comt ; nor by a comt or 
judge when it has been refused by the court or judge thereof in 
which the action is to be brought. A judge refusing an injunction, 
shall, if requested by either party, give him a certificate thereof. 

New section to follow above. 

6. No motion to dissolve or modify an injunction can be made 
before answer, except the same be based alone on the insufficiency 
of the allegations of the petition. 

The codes of many of the states contain provisions substantially· 
like the foregoing. The remedy by injunction is being more used 
every clay, and more seems to be left to the discretion of the officer 
granting it than in any other remedy provided for in the revision. 
In view of the facility with which it is granted, by the courts of 
some other States at least, it is believed that the foregoing provisions 
are not too restrictive. 

For section 3777, substitute : 

7. In the cases contemplated in the preceding sections, the order 
of allowance must direct the writ to issue only after the filing of a 
bond in the office of the clerk of the proper court in a penalty to be 
therein fixed, with sureties to be approved by such clerk, and condi
tioned for the payment of all damages which may be adjudged 
against petitioner by reason of such injunction. 

This being rendered necessary by amendments aforesaid-sub
stance of original retained. 

For section 3778, substitute : 

8. When proceedings in a civil action, or on a judgment or final 
order, are sought to be enjoined, the suit must be brought in the 
county and court in which such action is pending or the judg
ment or order was obtained. The bond must also in that case be 
farther conditioned to pay such judgment or comply with such final 
order if the injunction is not made perpetual, or to pay any judg
ment that may be ultimately recovered against the party obtaining 
the injunction on the cause of action enjoined. 

I 
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When the original was drafted, there was but one court or judge 
who could grant injunctions in such cases. If the amendments 
increasing the jurisdiction of the circuit court are adopted, there 
will be two courts of equal jurisdiction in the matters contemplated 

~ in this chapter, in each county. The object of the substitute is to 
prevent one from interfering with the other by injunction, thereby 
preventing some of the evils experienced in some other States in 
these proceedings. 

Substitute for section 3783 : 

9. Such application must be with notice to the plaintiff and may 
rest upon the ground that the order was improperly granted, or it 
may be founded on the answer of defendant and affidavits. In the 
latter case the plaintiff may forti~y his application by counter 
affidavits, and have reasonable time therefor. 

This is rendered necessary by reason of an amendment heretofore 
\ proposed. 

So much of section 1, chapter 66, 9th G . .A., as applies to injunc
tions has been added to this chapter. .As it was evidently enacted 
to cover some special case, its omission is recommended. 

For Section 3803, substitute, as follows: 

Oltapter 156. 

1. The writ may be allowed by the Supreme, district, or circuit court 
or by any judge thereof, any may be served in any part of the State. 

Section 3804 to be omitted: 
Section 3805 so changed as to include circuit courts and judges. 

For section 3828, substitute: 

2. The court or jud~e allowing the writ, may in his descretion, in case 
the same is applied ior by, or on behalf of a person charged with a 
crime, cause the proper district attorney to be informed of the issuing 
of the writ and the time and place the same will be heard, and may 
postpone such hearing a reasonable time to enable such officer to be 
present, or may appoint an attorney to rerresent and appear for the 
State, in which case a reasonable fee for such attorney shall be 
allowed by the court or judge in the order dischargu1g or recom 
mittrng the person whose discharge is sought, which allowance shall 
be paid by the proper county, which shall also be designated in the 
order. 
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For sections 3829 and 4182, which has been added to this chapter, 
substitute, as follows: 

3. The defendant in his answer must state, plainly and unequivo-
cally, whether he then has, or at any time has had, the person whose 1 
discharge is sought nncler his control or restraint, and if so the cause 1 

thereof. No verification shall be required to snch answer, or to the 
reply. 

In section 3833, that portion referring to the judge of the county 
court is stricken out. 

Chapter 157. Olianging names. 

Section 3844 has been so changed as to confer jurisdiction on the 
the circuit court. 

Chapter 158. 

The following amendments to the revision have been incorporated 
in this chapter in theu- appropriate places: 

Section 3851-12th G. A., chapter 149. 
Section 3590-Section G, chapter 174, ()th G. A. 

Section 3952-Section 7, cha_r>ter 174, 9th G. A. 
Section 3973-Section 8, chapter 174:, 9th G. A. 
Section 3969-Chapter 188, 13th G. A. 

The following sections have been so changed as to make the same 
alone applicable to the circuit court: Sections 3858, 3860, 3872, 
3890, 3899, 3909, 3911, 3917, 3919, 3925, 3936, 3927, 3928, 3929, 
3933, 393n, 3937, 3938, 3943, 3944, 3945, 3948, 3951, 3966, and 
3910. It was necessary to make the most of these changes and it 
was thought best the chapter should be unifiwm in this respect. 

For section 3877, substitute as follows: .• 

1. If the title to real property be put in issue by the pleadings sup
ported by affidavit, or shall manifestly appear from the proof on the 
trial of the issue, the justice shall without further proceedings certify 
the cause and papers with transcript of his docket, showing the reason 
of such transfer to the circuit court, where the same shall be tried OIL 

the merits. No cause so transferred shall be dismissed, because the 
justice erred in transferring the same. 

I 
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Section 3878 to be omitted. 
Amendment to be added to section 3910. 

And no execution can thereafter be issued by the jnstice on the 
judgment. 

For section 3911, substitute: 

Executions for the enforcement of judgments in a justice's court 
may be issued, as provided in this chapter, · at any time within ten 
years from the entry of the judgment, but not afterward. 

Consistent with 2740 and 3246. 

For section 3922, substitute: 

3. The appeal shall in no case be allowed until a bon<l in the follow
ing form or its equivalent is taken and filed in the office of the justice, 
or clerk as above provided, in an amount sufficient to secure the judg
ment and costs of appeal. 

The undersigned acknowledge omselves indebted to . ..... in the 
sum of ...... dollars unon the following condition: Whereas .. . . . 
has appealed from the judgment of ...... , a justice of the peace in 
an action between. . . . . . . . as plaintiff and ........ defendant. 

Now, if said appellant pays whatever amount is legally adjudged 
against him in the further pl'Ogress of this cause, then this boncl to 
be void. 

Approved. 
E-- F--, justice. 

A--B--, pr·incipal, 
0--D--, surety. 

If the judgment be affiimed, or if on a new trial the appellee re
covers, or if the appeal be withdrawn or dismissed, judgment shall 
be rendered against the principal and surety in said bond. 

New section, to be inserted after section 3937: 

5. If the appeal be taken from a jnd$ment by default, the defendant 
may file in the circuit court, and the plaintiff reply thereto, any 
pleadings necessary to properly set forth any defense he may have 
to the action . In such case, the costs of the trial before the justice 
shall be taxed to the defendant. 

For section 3968, substitute: 

6. If his office becomes vacant by death, removal from the township, 
or otherwise, before his successor is elected, the said docket and 
papers shall be placed in the hands of the county auditor, to be by 
him turned over to the successor of the justice when elected and 
qualified. 



136 REPORT OF COMMISSIONERS 

For i;iection 3970 and 3971, substitute: 

7. When two or more justices are equally entitled to be deemed the 
successor in office of any justice as aforesaid, the county auditor shall 
determine by lot which is the successor, and certify accordingly, 
such certificate shall be iu duplicate, one copy of which shall be f 
filed in the office of such auditor, and the other given to such suc-
cessor. 

This chapter has been in force since 1861, and it bas been thought 
best not to make any radical changes. So far as known there is no 
serious objection made to the chapter. The amendment in relation 
to appeals from defaults is understood to be in accord with the decis
ions of the Supreme Court. The provisions in relation to the bond 
are intended to meet the case where the appellant withdraw or dis
misses his appeal. The practice in some comts is not is such cases 
to render judgment on the l)ond. Hence appeals are taken, delay 
obtained, execution must issue from justices' court, and if it becomes i 
necessary to look to the surety, bring suit on the bond, with perhaps 
but little prospect of success, owing to the provisions of the bond. 

Chapter 53, 11th G. A., has been added to the foot of this chapter. 

0 lw,pter 159. 

For section 3980, substitute as follows : 

1. No person offered as a witness in any action or proceeding in 
any court, or before any officer acting judicially, shall be excluded by 
reason of his interest in the event of the action or proceeding, or 
because he is a party thereto, except as provided in this chapter. 

New section to follow above. 

2. No party to any action or proceeding, nor any person interested 
in the event thereof, nor any person from, through, or under whom 
any such party or interested person derives any interest or title by 
assignment or otherwise, shall be examined as a witness in regard 
to any personal transaction or communication between such witness 
and a person at the commencement of such examination, deceased, 
insane, or lunatic, against the executor, administrator, heir-at-law, 
next of kin, assignee, legatee, devisee, or survivor of such deceased 
person, or the assignee or guardian of such insane person or lunatic. 
But this prohibition shall not extend to any transaction or communi
cation as to which any such executor, administrator, heir-at-law, next 
of kin, assignee, legatee, devisee, survivor, or guardian, shall be 
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examined on his O'wn behalf, or as to which the testimony of such 
• deceased or insane person or lunatic, shall be given in evidence. 

These two sections are taken from the New York Code of Civil 
Procedure as amended in 1869. It is believed similar amendments 
have been made in several other States. The fact that a person is 
deceased should not exclude the testimony of a party to the action, 
unless such deceased person could have testified about the transac
tion, if living. If the testimony given has reference to a fransaction 
about which the deceased knew nothing, why exclude it ? On the 
other hand, the heir-at-law, or next of kin, can testify in his own 
behalf in an action when he is a party, and to a personal transaction 
with the deceased in a suit against another party, other than an ex
ecutor. The true rule is thought to be as above stated. That no 
interested party shall be permitted to testify to any personal transac
tion or communication between him and a deceased person-as the 
mouth of one is closed, the other should be. 

New section to come in next after above : 

3. In any trial or inquiry in any suit, action, or proceeding in any 
court or before any person having by law or consent of parties au
thority to examine witnesses or hear evidence, the husband or wife 
of any party thereto, or of any person in whose behalf any such suit, 
action, or proceeding is brought, prosecuted, opposed, or defended, 
shall, except as hereinafter stated, be competent and compellable to 
give evidence, the same as any other witness on hehalf of any party 
to such suit, action, or proceeding. 

Section 3983 and 3984 to follow above, and the provisions of 3986 
to be transferred or added to 3985. The new section above is taken 
from the New York Code. The true principle is, that the facts
the truth-should be obtained from any and all sources. If the hus
band or wife know a fact not obtained in a communication from the 
other, why should not they be compelled to testify to it, just the same 
as a son or daughter ? Would it_be more likely to disturb the family 
relations in the one case than in the other? 

Substitute for section 3981, to be inserted next after the foregoing: 

4. In the trial of all indictments, complaints, and other proceed
ings against persons charged with the commission of crimes or 

18 
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offenses, and in all proceedings in the nature of criminal proceedings 
in any and all courts, and before any and all officers and persons . 
acting judicially, the person so charged shall at his own request, but 
not otherwise, be deemed a competent witness ; but the neglect or 
refusal of such person to testify shall not create any presumption 
against him. 

Taken from amendment to New York Code passed in 1869. The 
danger of perjury in permitting parties charged with crime to testify 
is not much greater than where reputation, or even a pecuniary 
claim, is at stake. If a party be innocent, he should be permitted to 
testify, or whether innocent or not, if his testimony would cause a 
verdict of not guilty, such testimony should be heard ; some persons 
would no doubt be benefitted by the provision, but as the great 
majority of persons charged are in fact guilty, few if any such can 
go on the ·witness stand and tell a story that will acquit. In fact, 
but few guilty persons will avail themselves of the privilege. 

For sections 3985 and 3986, substitute as follows : 

5. No practicing attorney, counselor, physician, surgeon, minister of 
the gospel, or priest of any denomination, shall be allowed in giving 
testimony to disclose any confidential communication properly en
trusted to him in his professional capacity and necessary and proper 
to enable him to discharge the functions of his office accor<ling to the 
usual course of practice or discipline. Such prohibition shall not 
apply to cases where the party in whose favor the same are made 
waives the rights conferred. 

Section 4120 transferred to this chapter. 
Sections 4014 and 4260 made applicable to circuit court. 
Section 4025, to be omitted-being obsolete. 
Section 4045, made applicable to clerk of the circuit court, and 

4048, to board of supervisors, instead of county judge. 

For section 4067, substitute : 

6. The deposition of a witness residing out of the county, may be 
taken before one or more commissioners on written interrogatories. 

For section 4071, substitute as follows: 

7. Reasonable notice must be given the adverse party of a time when 
a commission will be sued out of the office of the clerk of the court 
in which the action is pending, if such action is in an inferior court, 

I 
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then from the office of the clerk of the circuit court, for taking the 
deposition of the witness (naming him) which notice must be accom
panied with a copy of the interrogatories to be asked such witness. 

Chapter 96, 10th G. A., has been omitted-same being obsolete. 

For section 4078, substitute: 

8. The commission issues in the name of the court and under its seal. 
It must be signed by the clerk, and need contain nothing but the 
authority conferred upon the commissioner, instructions to guide him, 
and a staterrn~nt of the cause and comt in which the testimony is to 
be used, and a copy of the interrogatories on each side appended. 

The adoption of the two foregoing sections renders 4092 unneces
sary, and it should be omitted. 

For sections 4088 and 4089, substituted as follows : 

9. No exception to depositions, other than for incompetency or ir
relevancy, shall be regarded unless made by motion filed by the 
morning ·of the second clay of the :first term held after the deposi
tions have been filed by the clerk.· If the depositions are afterwards 
received during such term, such motion shall be filed on the morn
ning of the day after the same are filed. All motions to suppress 
depositions must be filed before the cause is reached for trial. 

For section 4093, substitute : 

10. Depositions taken to be used in a justices' court shall be trans
ferred to the court to which the cause is appealed, and used on the 
trial of such appeal in the same manner as if regularly taken therein. 

Section 4093, changed to make it applicable alone to the circuit 
court, but as there are cases in which an appeal may be taken to 
district court, the substitute is proposed. 

Section 4095, made to include circuit court. The latter part of 
section 8, chap. 86, 12 G. A. has been added to this chapter. 

Chapter 160. 

Section 4105, made to include circuit court. 

0/iapter 161. 

Sections 4110 and 4111, transferred to chapter 138. 
Sections 4112, 4127 and 4128, transferred to chapter 108. 
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Sections4113,4114,4115,4116, 4117,4118,4119, 4121, 412±,4125 
and 4126, transferred to parts 1 and 2. 

Section 4120, transfered to chapter 159. 
Section 4129, transferred to chapter 12-:1:. 
Section 4130, transferred to chapter 148. 
Sections 4122 and 4123, to be omitted. 
This disposes of the chapter, but as this may not be approved, the 

chapter is placed in its appropriate place. 

Revision 1673. 

This chapter has been enlarged by placing in it the various pro
visions of the different session laws on the subject of salaries and 
compensation to all officers, and, wherever it could be conveniently 
done, bringing into it all specific fees. The. following sections of the 
Revision are included: 4131, 4132, 4133, 4134, 4135, 4167, 4166, 
4165, 4164, 4161, 4157, 4160, 4159, 4158, 4170, 4169, 4168, 839, 
872, 877, 2645, (part) 4156, 4153, 4154, 4149, 4150, 351, 352, 4152, 
4151, 4155, 4148, 4146, 4145, 4143, 431, 353, 35-:1:, 355, 356, 433, 
4:32, 430. 

Tl1e fullowing session laws have been included : 
Chapter 1, Eighth General Assembly, Ex. 
Section 2, chapter 66, Ninth General Assembly. 
Section 1, chapter 66, Ninth General Assembly. 
Sections 10, 14, 15, 22, and 23, chapter 102, Ninth General As-

sembly. 
Section 3, chapter 173, Ninth General Assembly. 
Chapter 90, Ninth General Assembly. 
Chapter 165, Ninth General Assembly. 
Chapter 15, Ninth General Assembly. 
Chapter 52, Ninth General Assembly. 
Section 3, chapter 25, Ninth General Assembly. 
Sections 1 and 2, chapb=,r 71, Ninth General Assembly. 
Chapter 137, Ninth General Assembly; 
Chapter 92, Tenth General Assembly; 
Section 6, chapter 129, Tenth General Assembly; 
Chapter 68, Tenth General Assembly; 
Chapter 88, Tenth General Assembly; 

t 
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Chapter 17, Tenth General Assembly; 
Chaptei' 38, Tenth General Assembly; 
Section 5, chapter 22, Tenth General Assembly; 
Chapter 109, Eleventh General Assembly; 
Chapter 75, Eleventh General Assembly; 
Chapter 57, Eleventh General Assembly; 
Joint Resolution No. 21, Twelfth General Assembly; 
Chapter 141, Twelfth General Assembly; 
Sections 3 and 6, chapter 160, Twelfth General Assembly; 
Section 15, chapter 86, Twelfth General Assembly; 
Section 1, chapter 134, Twelfth General Assembly; 
Chapter 52, Twelfth General Assembly; ' 
Chapter 53, Twelfth General Assembly; • 
Section 5, chapter 27, Twelfth General Assembly; 
Chapter 175, Thirteenth General Assembly; 
Chapter 152, Thirteenth General Assembly; 
Chapter 166, Thirteenth General Assembly; 
Chapter 112, Thirteenth General Assembly. 
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The following sections of the chapter have been omitted : Secs. 
4136, 4137, 4138, 4139, 4140, 4141, 41±2, 414!, 4147, 4156, 4162 

' 4163, for the reason the same have either been repealed or become 
obsolete ; and the following amendments are proposed to this chap
ter: 

1. No officer,or other person mentioned in this chapter, is entitled to 
any of the fees mentioned herein in advance, where the same grows 
out of any criminal prosecution. But in all other cases, except 
where the fees or compensation is payable by the State or county, 
the officer performing any of the services named in this chapter, is 
entitled to his fees in advance, if he demand them. 

This is designed as a provision covering all cases. 

Substitute for, and to take the place of sec. 4161 : 

2. In all cases where fees or compensation, as distinguished from a 
certain and :fixed salary, is by the provisions of this chapter to be 
paid any officer or other person, out of the county or State Treasury, 
no part of the same shall be audited or paid until a particular account 
has been :filed in the Auditor's office of the county or State, veri
fied by affidavit, and showing clearly for what services such fees or 
compensation is claimed, and when the same was rendered. 
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lleretofore, a provision somewhat like this, has been made applic
able to a certain officer, or class of services. It is thought a general 
mle would be preferable. 

0/iapter 163. 

Sections 4171, 4172, 41H, 4186, and 4187, to be omitted. 
Sections 4175 and 4176, transferred to chapter 142. 
Section 4177, transferred to chapter 1±4. 
Section 4178, transferred to chapter 145. 
Sections 4179, 4173, 4184, 4185, and 4183, transferred to chapter 

108. 
Section 4180, transferred to chapter 151. 
Section 4181, transferred to chapter 153. 
Section 4182, transferred to chapter 156. 
This disposes of the chapter, if approved. If not the chapter will 

I 

be found in its appropriate place for such action as may be deemed J 

pr0rer. 



PART FOURTH. 

0 haj)ter 165. OJ Crimes and Funisliment, and 01,iminal P1'n
eedu1·e. 

Instead of section 4199, the following is proposed: 

SECTION 4199. Any person guilty of the crime of manslaughter 
shall be punished by imprisonment in the penitentiary not exceed
ing eight years, and by fine not exceeding one thousand dollars . 

.Note.-This leaves the minimum of the punishment to the discre-
tion of the court, instead of the minimum of one year now fixed 
by law. 

Ul1apter 166. 

Instead of section 4228, the following is proposed: 

SECTION 4228. If any person willfu11y and maliciously burn, or 
otherwise injure or destroy, any pile or pru·cel of wood, boards, tim
lier, or lumber ; or any fence, bars or gate, or any grain, hay, or 
other vegetable product severed from the soil, or any standing tree, 
grain, grass, or other standing product of the soil, the property of 
another, he shall be punished by imprisonment in the penitentiary 
110t more than five years ; or by fine not exceeding five hundred 
dollars, and imprisonment in the county jail not exceeding one year . 

.N~te.-lt is questionable whether a conviction could now be had 
under sectirin 4228, as it stands for burning, &c., grain &c., 
severed. from the soil and not stacked ; and to provide for such 
a case a change is made in this section. 

Instead of section 4232, the following is proposed : 

Section 4232. If any person break and enter any dwelling-house in 
the night-time, with intent. to commit any public offense; or, after hav
ing entered with snch intent, break any such dwelling-house in the 
night-time ; he shall be deemed guilty of burglary, and shall be 
punished according to the aggravation of the offense, as is provided in 
the next two sections. 

143 
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Note.-This covers the breaking of a dwelling-house with intent to 
commit any crime. The law now is that the breaking must be 
done with intent to commit a felony. 

Instead of section 4235, the following is proposed : 

Section 4235. If any person with intent to commit any public offense, 
in the day-time, break and enter, or in the night-time enter without 
breaking, any dwelling-house; or at any time break and enter any 
office, shop, store, warehouse, railroad-car, boat, or vessel, or any 
buildings in which any goods, merchandise, or valuable things are 
kept for use, sale, or deposit, he shall be punished by imprisonment 
in the Penitentiaay not more than ten years, or by fine not exceed
ing one hundred dollars, and imprisonment in the county jail not 
more than one year. 

Note.-The change made in the striking ont of the words "a fel
ony," and inserting the word "any public offense," so that who
ever brnaks, etc., as provided, may be published, if the breaking 
etc., was done with intent to commit any offense, notwithstanding 
the offense attempted to be committed may be of a l_ess grade 
than a felony. 

Instead of section 4236, the following is proposed : 

Section 423G. If any mortgagor of personal property, while his 
mortgage of it remains unsatisfied, willfnlly destroy, conceal, sell, orin 
any manner dispose of the property c0vered by such mortgage with
out the consent of the then holder of such mortgage, he shall be 
deemed gnilty of larceny and be punished accordingly. 

Note.-This makes the punishment depend on the value of the 
property sold, etc., as in larceny, and this is the only change 
made in the existing law. 

Instead of section 4236 a, the following is proposed : 

SECTION 4236 a. If any person drive off, or knowingly snffer or 
permit to be dri.-en off, any horned or other stock of another to a 
<listance exceeding five miles from the residence of the owner, or of 
his agent having charge of such stock, or the range in which such 
stock is usually in the habit of running, without the consent of such 
owner or agent, he shall be punished by fine not exceeding one hun
dred dollars ; or by imprisonment in the connty jail not exceeding 
thirty days ; and any justice of the peace in any county through 
which the stock thus driven off shall pass, or in which it may be 
found shall have jurisdiction of the offense. 
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.Note.-The civil rights of the parties will be sufficiently protected by 
law without a special provision here; hence we omit th:.tt por
tion of the original section regulating these rights. 

Chapter 167. 

As a substitute for section 4240, the following; is proposed : 

SECTION 4210. If any person commit the crime of larceny, by 
stealing from any building on fire ; or, by stealing any property re
moved in consequence of an alarm caused by fire ; or, by stealing 
from the person of another, he shall be punished by imprisonment 
in the penitentiary not exceeding fifteen years. 

.Note.-The only alteration proposed, is to len,,e the minium of the 
punishment discretionary with the court. As the law now is, 
the punishment cannot be less than imprisonment for one year 
in the penitentiary. 

• 
As a substitute for section 4243, the following is proposed : 

SECTION 4243. If any State, county township, school, municipal, 
or other public officer within this State, charged with the collection, 

- safe keeping, transfer, or disbursement of pn blic money, unlawfully 
convert to his own use in any way whatever, or use by way of in
vestment of any kind of property, or loan without the authority of 
law any portion of the public money entrusted to him for collection, 
safe keeping, transfer, or disbursement, every such act is an em bez
zlement of so much of said money as is thus taken, converted, in
vested, nsed, loaned, or unaccounted for, and upon conviction thereof 
he shall be imprisoned in the penitentiary not exceeding five years 
and fined in a sum equal to the amount of money embezzled, and 
moreover he is forever after disqualified from holiling any office under 
the laws or constitution of this State. 

.Note.-lt is questionable whether nnder section 4213, as it now reads, 
it is broad enough to cover the case of an embezzlement by a 
municipal officer. To _make the section extend to such a case 
is the object of the amendment. 

As a substitute for section 4244, the following is proposed : 

SECTION 4244. (2619.) If any officer, agent, clerk or servant of 
any incorporated company; or, if any clerk, agent or servant of a co
partner:=;hip; or, if any person over the age of sixteen years, em bez
zle and fraudulently convert to his own use, or take and secrete with 

19 
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intent to convert to his own use, without the consent of his employer 
or master, any money or property of another which has come to his 
possession or is under his ·care by virhie of such employment, he is 
guilty of larceny and shall be punished accordingly. 

1Vote.-The only change made is the word "of" to the word" if," 
which is necessary to make this eection effective. 

As a substitute for section 4246, the following is proposed : 

SECTION 4246. If any person buy, receive, or aid in concealing 
any stolen money, goods, or any property, the stealing of which is 
declared to be larceny, or property obtained by robbery or bur
glary, knowing the same to have been so obtained, he shall be 
punished, when the value of the property so bought, received, or 
concealed by him exceeds the sum of twenty dollars, by imprison
ment in the penitentiary not more than five years, or by fine not ex
ceeding five hundred dollars and imprisonment in the county jail not 
more than one year ; and when the value of the property so bought, 
received, or concealed by him does not exceed the sum of twenty 
dollars, by fine not exceeding one hunclred dollars, or t>y imprison
ment in the county jail not exceeding thirty days. 

1Vote.-The absence of the word "stolen " from section 4246, as it 
now reads, leaves it doubtful whether we have now any law 
punishing receivers of stolen goods. To remedy this the amend
ment is proposed. 

We recommend the repeal of section 424 7. Practically, it is use
less, and, besides, the limit of the imprisonment allowed for larceny 
is fixed at five years; to which extent the court can sentence the 
offender, and it is to be presumed will do so whenever it appears, 
from his prior commission of the same offense, or otherwise, that the 
case requires it. 

Chapter 169. 

Instead of section 4290, the following is proposed : 

SECTION 4290. If any jailor or other officer voluntarily suffer any 
prisoner in his custody, upon charge or conviction of any public of
fense, to escape, he shall be punished by fine not exceeding one 
thousand dollars, and by imprisonment in the penitentiary not ex
ceeding five years. 
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Instead of section 4293, the following is proposed : 

SECTION 4293. Every person who aids or assists any prisoner in 
escaping or attempting to escape from the custody of any sheriff; 
deputy sheriff, marshal, constable, or other officer, or person, who has 
the lawful charge of such prisoner upon any criminal charge, shall 
be puni~hed by fine not exceeding one thousand dollars, and impri
sonment in the penitentiary not exceeding five years. 

Instead of section 4304, the following is proposed : 

SECTION 4304. If any public officer fraudulently make ,or give 
false entries or false returns or false certificates or receipts in cases 
where entries, returns, certificates or receipts are authorized by law, 
he shall be punished by fine not exceeding one thousand dollars and 
imprisonment in the penitentiary not exceeding five years. 

Sections 4307, 4311, 4312, 4313, 4316, and 4317 are omitted as 
unnecessary. 

JVote.-The change made in sections 4290, 4_293, and 4304, is merely 
to increase the punishment which is now inadequate. 

C'licpter 17f2. 

As _an additional section to this chapter, the following is proposed: 

SECTION -. If an person commit the crime of sodomy, or the crime 
against nature, either with mankind or with any beast, he shall be 
punished by imprisonment in the penitentiary not less than one year 
nor more than five years. 

fllwpter 179. 

The repeal of this chapter is recommended. It is unnecessary. 

Uliapter 180. 

The repeal of sections 4427, 4432, 4433, 4434, 4435, 4436, 4437, 
and 4438 is recommended; _they are unnecessary. 

Uhapter 181. 

Instead of section 4439, the following 1.s proposed: 

SECTION 4439. Any judge of the supreme, district, or circuit courts, 
and judge of any city court, any justice of the peace, any mayor of 
any incorporated city, or town, any police, or other special justice 
of such city, or town, is authorized to receive complaints and 
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preliminary informations, to issue warrants, order .arrests, require 
security to keep the peace, make commitments and take bail in the 
manner directed by this code. They are designated under the gen
eral term, magisvrate, and may exercise the jurisdiction hereby con
ferred upon them as follows: 

1. Judges of the supreme, district, and circuit comts throughout 
the State, in any county in which they may be at the time of 
complaint made. 

2. J u<lges of city courts, justices of the peace, mayors of incor
porated cities and towns, and police and other special justices of such 
cities and towns within their respective counties. 

Note.-This is the law as it now stands; the latter part of the section 
proposed being transposed from chapter 184, as it seems more 
proper that the extent of the magistrates' jmisdiction should 
appear in the chapter defining who are magistrates than in a 
chapter on an independent subject. 

An additional section is proposed to this chapter, as follows : 

SECTION 4441 a. A complaint or preliminary information is a 
statement in writing, under oath or affirmation, made before a magis
trate, of the commission or threatened commission of a public offense, 
and accusing some one thereof. 

Note.-This is the law, substantially as it now is; the section pro
posed is brought into this chapter as its most appropriate place. 

Cliapter 183. R evision 1860. 

The repeal of this chapter is recommended. Its subject is other-
wise sufficiently provided for, and it is unnecessary. 

Chapter 184. 

The repeal of section 4447 is recommended, its subject being pro
vided for in our amendment to section 4439, chapter 181. 

Instead of sections 4448, 4449, 4450, 4451, 4452, 4453, and 4454, 
the following is proposed: 

SECTION -. Whenever complaint is made before a magistrate, that 
any person has threatened to commit any public offense, punishable 
by the laws of this State, and such magistrate is satisfied that there 
is reason to fear the commission of such offense, he may issue a war
rant for the arrest of the person, complained of ; and the officer to 
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whom the same shall be delivered for service, shall forthwith arrest 
and bring the accused before such magistrate ; or, in case of his 
absence or inability to act, before the nearest and most accessible 
magistrate of the same county. When the name of the person com
plained of is unknown, he may be designated in the warrant by any 
name, and the warrant issued in pursuance hereof may be executed 
by any peace officer in any county of the State; Provided, That 
when issued by a magistrate other than a judge of the Supreme, 
district, or circuit courts, it cannot be served in any county other than 
that in which it is issued, unless authenticated as is required in case 
of a warrant of arrest issued on a preliminary information. 

Note.-This amendment is substantially the law as it now is, and is 
merely an abbreviation of the eight sections for which it is 
intended as a substitute. 

The repeal of section 44.64 is recommended, its subject being p1,o
vided for by section 4460. 

Instead of section 4466, the following is proposed: 

SECTION 4466. If the principal in the undertaking appear, and the 
complainant does not appear; or if neither of the parties appear, the 
court shall enter an order discharging the undertaking; but if both 
parties appear, the court shall hear their proofs and may require a 
new undertaking in such sum as it shall prescribe, for a period not 
exceeding one year; and may commit the defendant until the same 
he given. Judgment shall be entered against the party held to keep 
the peace for all the costs of the proceeding; but if it is made to 
appear to the court that the proceeding was instituted without prob
able cause, the court may render judgment against the complainant 
for such costs. . 

Note.-This settles the question as to who is liable for costs in this 
proceeding, The practice is now very unsettled on this point. 
In some districts the courts hold that the principal wnd his sure
ties are liable; while in others it is held that the principal alone 
is liable; the latter we believe to be the better rule, hence we 
adopt it. 

Oliapter 185. 

Instead of section 4479, the following is proposed: 

SECTION 4479. The district court to which the papers are 
returned, shall, on demand of the· defendant, impannel a jury to 
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inquire into and determine the truth of the charge made against 
him; and the rules and regulations of law governing said court in 
the trials of misdemeanors shall be applicable to and govern it in 
the trial herein contemplated; provided, that on such trial the 
record of conviction by the magistrate shall be presumptive evi
dence of the facts therein contained. 

Note.-It is questionable whether chapter 185, as it now stands, ii; 
constitutional; it not being so provided in it that the alleged 
vagrant can have the fact of his alleged guilt inquired of by a 
jury. To remove the doubt on this point the substitute is pro
posed. 

Instead of section 4480, the following is proposed: 

SECTION 4480. If no jury be demanded, the . district court may 
revise such conviction and discharge such vagrant from the under
taking or confinement absolutely, or upon sureties for good 
behavior, in its discretion. Or such court may, in its discretion, 
authorize the judge of the county court. of the county to bind out 
such vagrants as shall be minors, in Home lawful calling, as ser
vants or apprentices, or otherwise, until they shall be of foll age 
respectively; or to contract for tbe services of such vagrants ais 
shall be of full age with any suitable person, as laborers or servants, 
for any time not exceeding one year, which binding out and 
contracts shall be as valid and effectual as the indentme of anv 
apprentice with his own consent and the consent of his parents, an~l 
shall subject the person so bound out or contracted for, to the same 
control of their masters respectively, and of such court, as if they 
were bound apprentices. 

.Note.-The substitute is section 4:1:80, as it now stands, with a 
slight alteration to make it conform to the change made in the 
preceding section. 

Section 4485 is repealed by chapter 109, laws of 1870, and hence 
should be omitted. 

Ohaptm· 186. 

The repeal of this chapter is recommended. It is unnecessary. 

Ohapter 188. 

The repeal of this chapter is recommended. The laws creating 



TO REVI8E THE STATUTES. 151 

the respective courts define their jurisdiction, and there is conse
quently no necessity for the chapter. The next chapte1: (189) is all 
that is required on the subject. 

~ Chapter· 195. 

\ 

The repeal of section 4574 is recommended. Its subject is provi
ded for in the amendment proposed by us to section 4439, chapter 
181, and in the amendment proposed by us as the first section of 
chapter 193 ; hence, section 45 7 4 is unnecessary. 

· Instead of sections 4583, 4584, 4585, 4586, 4587, and 4588, the 
following sections are pro_posed : 

SECTION 4583. The mao-istrate must issue subpcenas for any wit
nesses required, either by the State or by the defendant, and the wit
,11esses who appear at the examination must be examined in the pre
sence of the defendant. 

SECTION 4584. The deposition of a witness who resides out of the 
county in which the examination is had, may be taken on the order of 
the magistrate, before any officer authorized to take depositions in 
civil cases; which order shall not be made until three days after the 
:filing with the magistrate of the written interrogatories to be pro
pounded to the witness; nor until three days after the sen·ice of no
tice on the opposite party, or on the attorney who appears for him, of 
the filing of such interrogatories. 

SECTION 4585. Before the order to take the deposition is made' 
the opposite party may file cross-interrogatories to be propounded to 
the witness; which shall be answered by him in the deposition. 

SECTION 4586. At the expiration of three days from the filing of 
the interrogatories, and the service of the notice thereof on the oppo
site party, as above provided, the magistrate may order the testi
mony of the witness to be taken in answer to the interrogatories, 
and cross-interrogatories, if any, on file; and the de.position thus 
taken, may be read as evidence on the examination: nor shall the 
same be excluded because of any irregularity in the taking of it, if 
the magistrate is satisfied that the irregularity complained of could 
work no substantial prejudice to the opposite party. 

SECTION 4587. The defendant shall be a competent witness in 
his own behalf, but he cannot be called to give testimony against 
himself; nor shall his failure to become a witness be allowed any 
weight against him on the examination. 

SECTION 4588. When the defendant testifies in his own behalf, 
he shall be subject to a cross-examination as an ordinary witness, 
provided that in the cross-examination the State shall be. strictly 
confined to the matters testified to in the examination-in-chief. 
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The repeal of sections 4589 and 4590 is recommended. 

Note-The main change sought by the amendments proposed, is to 
allow depositions to be taken and used in preliminary examina-
tions, and to allow the defendant to be a witness in his own ( 
behalf, both of which we think are desirable. 

In stead of section 4593, the following is proposed: 

SECTION 4593. The magistrate shall, in the minutes of the exam
ination, write out, or cause to be written out, the substance of what 
was proved on the examination by each witness examined before him, 
showing the name of the witness, his place of residence, and his 
business or profession, and the amount to which each witness is 
entitled for mileage and attendance. 

Note-This is the section as it now is, altered to conform to the 
amendments proposed by us to this chapter. 

Instead of section 4594, the following is proposed: J 

SECTION 4594. After the examination is closed, the magistrate 
must attach together the complaint, the warrant or order of commit-
ment, if any, under which the defendant was brought before him, 
the minutes of the examination, including all depositions on :file with 
him and used in the examination, and annex thereto his certificate, 
which must set forth in substance, the time and place of examina-
tion, and that the minutes thereof are true, and the certificate must be 
signed by the magistrate, with his name of office. 

Note-The amendment proposed merely alters this section to con
form to our amendments to this chapter. 

Instead of section 4595, the following is proposed: 

S ;.;cTION 4595. If, after hearing the testimony, it appear to the 
magish·ate, either that a public offense has not been committed, or 
that there is no sufficient reason for believing the defendant guilty 
thereof, he must order the defendant to be discharged; and such 
order must be indorsed on the minutes of the examination, or annexed 
thereto, and signed by the magistrate, to the following effect: "There 
being no sufficient cause for believing the defendant guilty of the 
offense herein mentioned, or of any other offense, I order him to be 
discharged." 

Note-The amendment makes a mere verbal change in the section 
as it now stands, which is necessary. 
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Instead of section 4596, the following is proposed: 

SECTION 4596. If it appears from the examination that a public 
offense, triable on indictment, has been committed, and that there is 
sufficient reason for believing the defendant guilty thereof, the 
magistrate shall in like manner indorse on or annex to the minutes 
of the examination, an order signed by him, to the following effect: 
"It appearing to me by the within minutes that the offense therein 
mentioned ( or any other offense triable on indictment, according 
to the fact, stating generally the nature thereof,) has been committed, 
and there is sufficient canse for believing the defendant guilty 
thereof, I order that he be held to answer the same." 

Note-A mere verbal change is made in this section. 

The repeal of section 4606 is recommended. It is unnecessary: 
made so by the changes proposed by us. 

Instead of section 4607, the following is proposed: 

\ SECTION 4607. If it appear from the examination that a public 
offense has been committed, which is not triable on indictment, but 
on information only, and that there is sufficient reason for believing 
the defendant guilty thereof, the magistrate shall 1'etain all the papers, 
and forthwith order an information to be filed against the defendant, 
before him. If he have jmisdiction to try and determine the same, he 
·shall indorse on, or annex to, the minutes of the examination an 
order signed by him to the following effect : " It appearing to me 
by the within minutes that the offense of (here state its name, or 
nature generally,) has been committed, and that there is sufficient 
reason for believing the defendant guilty thereof, I order that an 
information be filed against him therefor before (here name some 
magistrate who is the nearest and most accessible in the same 
county, and who bas jurisdiction, giving his name of office,) and that 
the defendant be committed to any peace officer to be taken before 
such magistrate." And the magistrate shall thereupon cause each 
material witness on the part of the State to enter into a written 
undertaking, to the effect that he will appear forthwith before the 
magistrate, before whom the defendant is to be taken, or that he 
will forfeit the sum of fifty dollars, and deliver the same with all 
the other papers to a peace officer, who shall forthwith proceed, as 
directed by the order, and take the defendant before such magistrate, 
and deliver all the papers with the undertakings of the witnesses to 
the magistrate directed in the order, and make his return thereto, 
and sign the same with his name of office, and the magistrate before 
whom he is taken shall thereupon proceed accordingly. 

20 
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.Note-This is the section as it now is, altered to meet the changes 
proposed by us in this chapter. 

Ohapter 196. 

Instead of section 4611, the following is proposed: 

SECTION 4611. A defendant held to answer for a public offense 
may challenge any individual juror, and so may the State. 

The repeal of section 4612 is recommended. 

.Note.-The chauge proposed will result in abolishing the right of the 
defendant to challenge the panel of the grand jury, and secures 
1.o the State a right to challenge the individual jm-or. 

Instead of section 4613, the following is propos~d: 

S@TION 4013. A challenge to an individual juror, by the defend
ant, may be made for one or more of the following causes on ly : 

1. Tbat he is a minor, insane, or not competent by law to serve 
as such juror. 

2. That he is a prosecutor upon a charge against the defendant. 
3. For the existence of such a state of mind on the pat-t of the 

juror in reference to the case, from which it reasonably appears that 
be will not act impartially in considering it. 

Note.-This is the section as it now stands, with a change in the 
third subdivision. There is no reason why an individual should 
be excluded from the jury simply because he may have formed 
or expressed an opinion, from, perhaps, having read an account 
of the transaction in a newspaper, as is now the law. The 
defendant is sufficiently protected by leaving it to the court t-0 
determine from the facts as they may appear as to the state of 
mind of the juror. 

Inste~d of section 4614, tho follo\ving is proposed: 

SECTION 4614. A challenge to an individual juror may be made 
by the State, for one or more of the following causes: 

1. That he is related, either by affinity or consanguinity, nearer 
than in the ninth degree, or stands in the relation of agent, clerk, 
servant, or employee, to any person held to answer for a public 
offense, whose case may come before the grand jury. 

2. That he is bail for any one held to answer for a public offense, 
whose case may come before the _grand jm·y. 

( 

j 



', 

) 

TO REVISE THE STATUTES. 155 

3. That he is defendant in a prosecution similar to any prosecu
tion to be examined by the grand jury. 

4. That he is engaged, or ,interested, in carrying on any 
business, calling, or employment, the carrying on of which is a 
violation of law, and for which the juror may be indicted by the 
grand jury. 

Note.-The two sections proposed merely make the chapter conform 
to the change made by our first amendment to it. 

Instead of section 4615, the following is proposed: 

SECTION 4615. A challenge to an individual iuror must be 
decided by tl1e court, and on the trial of it the jmor challenged shall 
be sworn and examined, and shall not be excused from ans\rnring 
any question properly pertinent to the examination on the ground. 
that his answer would tend to disgrace him, or subject him to a 
criminal prosecution; provided, lwweVe?', that his answers shall not 
afterwards be testimony against him. 

The repeal of section 4616 is recommended. 

Instead of section 4619, the f'ol:owing is proposed: 

SECTION 4619. All challenges must be made and decided before 
the grand jury is irnpanneled and sworn for the term. 

Note.-These amendments are necessary to make 'the chapter con
form to the first amendments proposed to it by us. 

The repeal of section 4624 is recommended. The grand jmy has 
no need of a clerk, and requiring them to appoint one but creates 
delay; especially as we propose to abolish the tal--ing down of testi
mony given before the grand jury. 

Uh,ap. 197. Rev. 1860. 

Instead of section 4627, the following is proposed: 

SECTION 4627. An indictment may be found on the minutes o{ 
a preliminary examination, including depositions returned by a 
ma~istrate; or on ex-pa1·te affidavits of witnesses who reside out 
of tbe county, or who are too old or infu-m to attend before the 
grand jury, taken and certified by any officer authorized to take 
depositions ; or on oral testimony of witnesses given before the 
grand jury ; or on legal documentary proof. 
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1\T()te.--Tbe adoption of this section will greatly facilitate the dis
patch of business before a grand jury, and save considerable 
expense and unnecessary delay, without interfering with any 
substantial right of the accused. 

The repeal of section 4629 is recommended. It is unnecessary, 
and the cause of very great delay. 

0/iapter 198. 

Instead of section 464 7 the following is proposed: 

SECTION 4647. The names of all witnesses who have been exam
ined before the grand jury; or the minutes of whose testimony or 
whose depositions or affidavits have been before the grand jury in 
the case, must be endorsed on the indictment before it is presented 
to the court. 

Note.-This is necessary, in view of 0111· prior amendments abol
ishing the taking of minutes by the grand jury. 

0/iapter 198. 

As an additional section to this chapter, the following is proposed: 

SECTION 464:8 a. At any time after an indictment is thus found 
and presented, tlie court in which it is pending, or the judge thereof 
in vacation, may, in his discretion, order that any witness whose 
name appears on the back of the indictment be arrested and detained 
in the jail of the county wherein the indictment is pending, until 
the trial of the indictment, or until such witness gives bond with 
surety, to be approved by the clerk in such sum as shall be pre
scribed in the order, to the effect that such witness will appear 
when called as a witness on the trial of the indictment. The order 
shall be entered of record, and the clerk shall immediately make 
out and deliver to the sheriff of the county a certified copy thereof 
whose duty it shall be to carry said order into effect, and in exe
cuting the same he may arrest the witness anywhere in the State. 
A witness detained in jail in default of giving bond as maybe herein 
required, shall, as to his detention, and removal to any county to 
which the venue on the indictment may be changed, be subject 
to the order of the court or judge by whom the original order is 
made. 

1Vote.-The necessity for a provision of the kind proposed is felt in 
many cases. Often parties so arrange it that the witnesses 

I 
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against them keep out of the way until an acquittal is obtained. 
The object of the amendment is to prevent this. 

Oliapter 189. Revision 1860. 

The repeal of sections 4501, 4503, and 4504 is recommended. 
They are unnecessary. The jurisdiction of the Senate in the trial of 
impeachments is sufficiently provided for by the Constitution, hence 
there is no occasion for section 4501. The jurisdiction of justices of 
the peace is sufficiently provided for by the chapter regulating pro
ceedings before justices, hence there is no occasion for section 4503. 
The jurisdiction of police and city courts is sufficiently defined by 
the laws creating those courts, hence there is no occasion for section 
4504. 

Instead of section 4502, the following is proposed: 

} SECTION 4502. ·The local jurisdiction of the district court, is of 
offenses committed within the county in whicl1 it is held, and of 
such other cases as are or may be prescribed by law; provided, that 
the jmisdiction of the district colll't in counties bordering on either 
the Mississippi or Missouri rivers shall be co-extensive with the 
jurisdiction of the State over these rivers. 

Note.-The addition made by this amendment is to meet the ques
tion raised in the State vs. Thompson. 

Cliaptm· 190: 

Adel to it the following Section: 

SECTION 4517 a. A prosecution for a misdemeanor triable before 
a justice of the peace must be commenced within one year after 
the commission thereof, and not after. 

Note.-There is now no limitation on misdemeanors. There should 
be: hence the amendment. 

Cliapte1· 1913 : 

The repeal of this chapter is recommended. A prior section 
(4441 a) as proposed, defines an information; and t.b.e first section of 
the next chapter as proposed covers the remainder of this chapter. 
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0 liapter 193: 

We recommend the following section to be the first section of this 
chapter : 

Si,;oTION 4533 (a.) When cornplaint is made before a magistrate 
of the commission of some designated public o:ff@se, triable on indict
ment in the county in which such magistrate has local jurisdiction, 
and charging same person with the commission thereof, he may 
issue a warrant for the arrest of such person. 

.Note.-The adoption of this amendment does away with the 
necessity for chapter 192, for in the amendment the substan~e 
of chapter 192 is preserved in a much briefer form. 

0/iapter 1300. · R evision 1860. 

Instead of section 4672, the following is proposed: 

Sn:cTio~ 4672. The process, upon all indictment fur the arrest of 
an individual, shall be a bench "·arrant. 

As an a<lditional section to this chapter, tho following is proposed: 

SECTION 4672 a. The process upon an indictment against a cor
poration shall be a sumruons; which shall be issued by tho clerk, at 
any time after the filing of the indictment in his office, on the appli
cation of the district-attorney. The summons shall bE; under the seal 
of the court, and shall, snbstantially, notify the defendant of the 
finding of the indictment, of the natme of the offense charged, and 
that it must forthwith appear and answer the same. It may be 
served by any peace oilicer in any county in the State, on any 
employee of the defendant, by reading- the same to him and leaving 
with him a copy thereof. It shall be returned to the clerk's office 
without delay, with proper evidence of its service; and, from and 
after two days from the time of the making of such service, the 
defendant shall be considered in court, and thereafter shall be con
sidere<l to be present to all proceedings had on the indictment. 

Note.-Tbe laws of this State now contain no provision looking to 
the bringing in of a corporation on an indictment. Some pro
Vibion of the kind is necessary, hence an amendment. 

Section 4G72 is changed to harmonize the chapter with the additit.m 
proposed. 

I, 
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Oliapter fO 1. 

Instead of sections 4689 and 4600, the following is proposed: 

SECTION 4689. In answer to the arraignment, the defendant may 
move to set aside the indictment, or he may demur or plead to it. 

JYote.-This does away with any right a defendant may now have 
under the doubtful phraseology of section 4689, to claim delay 
after arraignment and before pleading to the indictment. 

0/wpter fOf. 

Instead of sections 4691, 4692, and 4693, the following is pro
posed: 

SECTION 4691. The motion t'J set aside the indictment can be 
made by the defendant on one or more of the following grounds, 
and must be sustained: 

1. When it is not endorsed " a true bill," and the indorsement 
signed by the foreman of the grand jury as prescribed by thi s code. 

2. When the names of all the witnesses examined before the 
grand jury are not endorsed thereon. 

3. When it has not been p resented and marked " filed" as pre
scribed by this code. 

4. When any person other than the grand jurors was present 
before the grand jury, when the question was taken upon the find
ing of the indictment, or when any person, other than the grand 
jurors, was present before the grand jury during the investigation of 
the charge, except as required, or permitted by law. 

Note.- We omit the 5th ground of a motion to set aside an indict
ment, now prescribed by sec. 4691, becam.ie we do not think it 
necessary to the protection of a defendant to allow him to investi
gate the selecting, drawing, etc., of the grand jury. It ought to 
be sufficient that a grand jury which is one de facto, presents 
the indictment. Indeed, if it could be done constitutionally, we 
would favor the abolishing of the grand jury system. 

Sections 4692 and 4693 are repealed to make the chapter con
form to the change we ·make in it by abolishing challenge to the 
grand jury. 



160 REPORT OF COMMISSIONERS. 

Instead of section 4694, the following is proposed: 

SECTION 4694. After demurring or pleading to an indictment the 
defendant shall be precluded from moving to set it aside. 

Chapter 1206. 

The repeal of section 4721 is recommended. There is no occasion 
foi• it; not to regulate the effect of a judgment on demurrer, for 
that subject is already folly provided for; not to regulate the effect of 
on objection to an indictment taken cllU'ing the ti:ial, for no such ob
jection can be taken; and not to regulate the effect of a variance 
between the indictment and the proof, for no such regulation is 
needed. Besides, section 4721 is not very clear in its expression, 
and as it stands cannot be of much practical benefit. 

Chapter 1207. 

The repeal of this chapter is recommended; we think it better to 
leave it to the comts fh each particular case, in view of its circum
stances, to determine when the case should be tried, than to attempt 
to settle it by a general statute on the subject. Besides, we cannot 
see why, when the defendant takes a change of venue, he should not 
be compelled to go to trial in the court to which the venue is changed, 
until ten clays after the transcript is filed in that comt, as provided 
by section 4725. Neither can we see why a defendant should be 
allowed, absolutely, three clear days after he puts in his plea, before 
he can be put upon his trial. 

When a defendant takes a change of venue, he must necessarily 
be aware of the situation of his case, and he should be compelled to 
appear at the other court as soon as the papers can be h·ansmitted, 
and the case can be there heard. So where he puts in his plea, it is 
to be presumed that he then can tell whether he can go to trial at 
that term, or whether he will require a continuance. 

The delay allowed by our system interferes, greatly, with the 
proper enforcement of our criminal law. Om· object is to make 
criminal proceedings as speedy as a proper regard for the rights of 
the accused ,,ill permit; and we do not think we infringe on these 
rights by recommending the repeal of this chapter. 

I 
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Chapter f11. 

Instead of section 4767, the following is proposed: 

SECTION 4767.-A challenge for cause may be made, either by the 
State or by the defendant; it must distinctly specify the facts con
stituting the causes of challenge, and may be made for any of the 
following causes: 

1. A previous conviction of the juror of a felony. 
2. A want of any of the qualifications prescribed by statute to 

render a person a competent juror. 
3. Unsoundness of mind, or such defects in the faculties of the 

mind or the organs of the body, as render him incapable of perfor
ming the duties of a juror. 

4. Affinity, or consanguinity within the ninth degree, to the per
son alleged to be injured by the offense charged, or on whose prelimi
nary information, or at whose instance, the prosecution was insti
tuted, or to the defendant, to be computed according to the mle of 
the civil law. 

5. Standing in the relation of guardian and ward, attorney and 
client, master and servant, or landlord and tenant, or being a member 
of the family of the defendant, or of the person alleged to be injured 
by the offense charged, or on whose preliminary information, or at 
whose instance, the prosecution was instituted, or in his employ on 
wages. 

6. Being a pa1iy adverse to the defendant in a civil action, or 
having been the prosecutor against, or accused by him, in a criminal 
prosecution. 

7. Having served on the Grand Jury which found the indictment, 
or on a coroner's jury which inquired into the death of a person, 
whose death is the subject of the indictment. 

8. Having served on a trial Jury, which has tried another defend
ant for the offense charged in the indictment. 

9. Having been on a Jury formerly sworn to try the same indict
ment, and whose verdict was set aside, or, which was discharged 
without a verdict, after the cause was submitted to it. 

10. Having served as a Juror, in a civil action brought against 
the defendant, for the act charged as an offense. 

11. The existence of such a state of mind on the part of the 
juror in reference to the case from which it reasonably appears that 
he will not act with entire impartiality in considering it. 

12. If the offense charged be punishable with death, the enter
taining of such conscientious opinions as would preclude his finding 
the defendant guilty: 

The repeal of Sections 4768, 4769, 4770, and4771 is recommended, 
as is also the repeal of Section 4781. 
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Note.-The principal change made by this Amendment, is the omis
sion of paragraph 8, § 4771, which allows a challenge merely 
because the juror may have formed or expressed an opinion, 
no matter how hastily he may have done so, or however impar
tial he may be when called into the jury box. In these days of 
the multiplicity of newspapers, there are few intelligent men 
who in reading the published account of a crime do not either 
form or express an opinion regarding it, yet who would be en
tirely impartial in the investigation of it; and we see no reason 
why they should be excluded from the jury box. The prisoner 
is sufficiently protected by paragraph 11, as proposed by us. 

Chapter ~l'E. 

Instead of section 4809, the following is proposed: 

I 

SECTION 4809. The court shall, on the trial of every indictment, 
when requested by either party, keep, or cause to be kept, by some ( 
person for that purpol:le by it appointed, full and accurate minutes 
of the testimony of each witness examined on the trial, showing the 
name of the witness, his place of residence, and his occupation, as 
well as of any oral evidence introduced, either by the State or defend-
ant, after a plea or verdict of ~uilty, to be considered by the court 
in aggravation or alleviation ot the punishment in pronouncinl;\ sen-
tence against the defendant, which shall be certified to be fuu and 
accurate by the judge, and signed by him, and filed with the clerk, 
and so marked by him, which shall be deemed a part of the record 
of the cause. The person who acts under such an appointment 
shall be entitled to such compensation for his services as may be 
allowed by the court, which shall be paid by the proper county. 

Chapter ~.18. ) 

Instead of sections 4861 and 4868, the following is proposed: 

SECTION 4861. Upon the conviction of the defendant, the court 
may immediately render judgment against him. 

Note--We see no occasion for making it imperative on the eourt t<.1 

fix a time for sentence. !n many districts, this requirement has 
caused inconvenience. It is of no benefit to the defendant. 
He cannot be injured by leaving it to the court, as is proposed, 
to say whether sentence should follow conviction, or be delayed 
until a future day. 
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The repeal of section 4864 is recommended. It is unnecessa,ry. 
The repeal of section 4875 is recommended. It is unnecessary. 
The repeal of section 4876 is recommended. It is unnecessary. 
The repeal of section 4877 is recommended. It is unnecessary. 
The repeal of sections 4878 and 4879 is recommended. They 

are unnecessary. 

Instead of section 4881, the following is proposed: 

SECTION 4881. A judgment that the defendant pay a fine may 
also dfrect that he be imprisoned until the fine is paid. 

Note-It is hereafter provided how much per diem the defendant 
shall be entitled to. 

Chapter f19. 

The repeal of section 4887, is recommended. It is unnecessary. 

Chapter ffO. Revision 1860. 

SECTION 4909. When an appeal is taken1 it is the duty of the clenk 
of the court, in which tbe judgment was rendered, without unneces
sary delay, to make out a full and perfect transcript of all papers in 
the case on file, in his office, ( except the papers returned by the ex
amining magistrate, on the preliminary examination, where there has 
been one,) and of all entries made in the record book, and certify the 
same under his hand and the seal of the court, and transmit the same 
to the clerk of the supreme court. 

Note.-W e see no reason why the law should require, as it now does, 
that two transcripts should be made out, one for the defendant 
and the other for the State. This is useless expens.e. It is to 
be presumed that after the trial below the counsel for the defense 
and for the state sufficiently understand the points for decision 
by the supreme court, and the two transcripts are not necessary 
to enlighten them on the subject. At all events the most direc~ 
way is to have the record certified direct to the clerk ot th~ 
Supreme Court as proposed by us, and this is the pl·e~e:µt prac;,1 
tice in some of the districts in the state. · 

The repeal of section 4910 is recommended. It is_ u.n:neoessary._ 
Section 4909 is all that is necessary. · 
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Instead of section 4919, the following is proposed: 

SECTION 4919. Appeals, in criminal cases, shall be docketed in 
the Supreme Court for trial, at the commencement of that portion of 
the term which has been assigned for trying causes from the judicial 
district, from which the appeal comes. They shall take precedence 
of all other business, and shall be tried at the term at which the 
transcript is filed, unless continued for cause, or by consent of the 
parties, and shall be decided, if practicable, at the same term. 

Note.-As the law now stands the defendant cannot be brought to a 
hearing of his appeal until twenty days after the date of the 
clerk's certificate to the transcript. The object of the substi
tute proposed is to do away with this cause of delay. When a 
defendant takes an appeal, he should be ready to have it heard 
when the appellate court is ready -to hear it. If the defendant 
has cause for delay, let him make his showing to the appellate 
court, and if his showing proves to be sufficient, delay will be 
granted to him. 

Oliapte1' 12125. 
The omission of chapter 225 is recommended. It is unnecessary. 

0/iapter 12126. 

The repeal of this chapter is recommended. The taking of bail is 
sufficiently provided for in the chapters following, and we have 
transferred section 4966 to chapter 229, where it will be found con
solidated with the first section of that chapter, hence, chapter 226 is 
unnecessary. 

Oliapter 1238. 

The repeal of section 5014 is recommended. It is unnecessary. 

Chapter 1241. 

Instead of section 5055, the following is proposed. 

SECTION 5055. Justices of the peace in their respective counties 
have jurisdiction of, and must hear, try and determine, all public 
offenses less than felony, in which the punishment prescribed by 
law, does not exceed a fine of one hundred dollars, or imprisonment 
of thirty days. 

I 
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Note.-Tbis is a part of section 5055, as it now stands, and is all of 
it that is necessary . ., 

Instead of ~ection 5086, the following is proposed : 

SECTION 5086. When the defendant is acquitted the justice shall, 
if he is satisfied that the prosecution is malicious or without probable 
cause, tax the costs against the prosecuting witness and render 
judgment therefor, from which he may appeal to the district comt, 
by there giving notice to the justice that he claims such appeal, and 
the fact of the giving of such notice shall be entered on his record 
by the justice. If notice of appeal is given as herein contemplated, 
the justice shall without delay, make out, sign, and file in the casei,a 
full and true statement of all the testimony admitted on the trial, 
and on which be bases his finding, that the prosecution was mali
cious or without probable cause, and shall without delay make out a 
transcript of his docket entries, and shall file it, together with the 
statement of the testimony as aforesaid, and all other papers on file 
in the case, in the clerk's office of the district comt of the county. 
And such appeal shall stand for bearing in said court at the term 
thereof commencing next after said papers are filed. And said 
court shall have full power to cumpel the correction by said justice 
of any error made apparent in bis transcript, said statement of 
testimony, or in any papers returned by him, or may itself make the 
necessary correction therein, and may, on the papers in case as they 
shall be submitted to it, either affirm or reverse the judgment of the 
justice, or render such jucigment as the justice should have rendered 
in the case. 

The repeal of sections 5088 and 5089 is recommended. They are 
unnecessary. 

The repeal of secti0n 5094 is recommended. So far as it provides 
for an appeal by the Ptate, it is of no effect-is unconstitutional, as 
has been decided by the Supreme Court, and so far as it provides for 
an appeal by the defeudant, it is mmecessary, for the next section is 
sufficient for that purpose. 

Chapter 9344-

The repeal of this chapter is recommended. The subject of it is 
provided for fully in a preceding part of this code. 

Oliapte1· 9345. 

The repeal of sections 5116, 5117, 5118, and 5119, is recom
mended. They are unnecessary. 
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