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I do hereby certify that the Acts and Resolutions, hereinafter published, have 

been compared with the copies on file in this office, and that they correspond 

in every respect with said copies. 

0. I-I. W. STULL, 
Secretary of l oiva, Tcrr'llory. 
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CONCURRENT RESOLUTION 
Relating to prlntlng the early l,>wa laws 

WHEREAS, the supply has been exhausted and there is consider able demand 
tOL' the la,vs hereinafter mentioned, 

, 

B e it resolved by the H ouse of Representatives, the Senate concitrring: That the 
secretary of state be and he is hereby authorized to have printed and hound in 
cloth one thousand each of the following : 

The Iowa Code of 1851 in one volume. 
The acts of the general assembly of I owa enacted at each session, between 

the code of 1851 and the r evision of 1860, in volumes of convenient size. 

The revised statutes of the T~rritory of I owa, 1843, in one volume. 

The acts of the Territorial legislature of Iowa, commencing with the r egular 
session of 1840 and ending with the last session prior to the adoption of the 
code of 1851, in volumes of convenient size. 

That when published sa.id volumes shall be sold at cost and shall be distriouted 
for sale in the same manner that the code is now distributed, except that none 
of said volumes shall be distributed free to any county, town, township or city 
officer. 

Adopted by 34th General Assembly, April 12, 1911. 
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CEl~TIFIC1\ TE. 

S'J1ATE OF l(H\TA, 

Office of Recretar_v of State. 

I, -,~r. C. IIay\\lard, secretary of state of the state of Io,,·a, hrreby certify 
that the acts and resolutions Lel'ein coutainecl are cop ied fro1n the authorized 
printed volu1ne o_f " 1'be Revii·ed Stritutes of the TerTitory of lo,Ya, 18-13," a11d 
that the san1e is a full, true and complete copy thereof, exrept tlu1t the paging 
of the original volume is sho,vn herein by inserting in hr11ckcts the nnn1her of 
the page on which appeared the n1atter imn1ecliately follo,ving. 

In testimony whereof, I have hereunto subscribed n1y nan1e and causerl to be 
affixed the official seal of my office. Done at Des :i\loin('s, the rapital of the 
state, this fourteenth clay of Noven1ber, A. D. 1911. 

[SEAL] 1-9ecreiary of ~~tote. 
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I 

DECLARATION 

OF 

INDEPENDENCE 

IN CONGRESS, JULY 4, 1776. 

THE UNANi lVIOUS DECLARATI1ON OF THE THIRTEEN UNITED 

STATES OF Al\IERICA. 

When, in the course of hu1nan events, it b~comes necessary for one people to 
dissolve the political bands which have connected the1n ,vith another, and to as
sume an1ong the po,,ers of the earth, the separate and equal station to ,vhich the 
la,vs of nature and of nature's God entitle then1, a decent respect to the opinions 
of mankind requires that they should declare the causes which in1pel them to the 
separation. ,,re hold these truths to be self-evident; that all n1en are created equal; that 
they are endowed by their Creator with certain unalienable rigl1ts; that among 
these are life, liberty, and the pursuit of happiness. That, to secure these rights, 
governments are instituted an1ong n1en, deriving their just powers fron1 the 
consent of the goYerned; that whenever any form of government becon1es de
structive of those encl,, it i~. right of the people to alt<'r or abolish it. and to in
stitl1te new government. laying its foundation on such principles, and organizing 
its po,,·"rs in such f orn1 as to the1n shall seem most likely to effect their 
safet:v and happiness. Prudence, indeed, "Till dictate, that g0Yer11n1ents long 
ec;;tah1ishec1 should not be changed for light and tranc;;ient cat1ses; and accordingly 
all experience hath sho"11, that mankind arc more disposed to suffer, while evils 
arc snfferahle, thi:in to right then1~elYes by abolishing the £or1ns to ,vl1ich they 
are accustomed. But "Tl1eu a long train of abuses and usurpations, pursuing 
infariahly the sa1ne object, eYinces a design to reduce under absolute despotisn1, 
it is their ri!!ht, it is their duty to thro,v off such government, and to provide 
new guards for their future securit:v. Ruch has heen the patient f:ufferance of 
these ro]onies; and such is no"' the necessity which constrains them to alter 
their \former sy~tem of govcrnn1ent. T1he history of the present Iring of Great 
Britain is a history of repeated injuries and usurpation,;;, a 11 having in direct 
object the estc1 hlishment of an a hsolute tyranny over these states. To prove this, 
let facts he suhmittPd to a c3ndid \\'orld. 

I-Te has refused his assent to la-\\·s the 1nost wholesome and necessary for the 
puhlic good. 

He has forbidden his governors to pass lavts of immediate anc1 pressing i1n-
portanre, unless st1spended in their operation, till his a~sent shol1ld be obtained, 
and, ,vhen so s1lspend<>cl, he has utterl~r neglected to attend to them. 

Ile has refused to pass other lR\YS for the acco1n1nodation of large 1listricts 
of people, unless tho~e people " rol1ld relinquish the right of r epresentation in the 
l egislatures-a right inestin1able to them, and for1nidable to tyrants only. 



2 DECLARATION OF INDEPENDENCB 

He has called together legislative bodies, at places unusual, uncomfortable, and 
distant from the repository of thcii· public records, for the sole purpose of fatigu
ing them into compliance "'ith his 1neasures. 

He has dissolved representatiYe houses repeatedly, for opposing, with manly 
firmness, his invasions on the rights of the people. 

He has refused for a long time after such dissolutions, to cause others to be 
elect ed; whereby the legislat iYe powers, incapable of annihilation. have returned 
to the people at large, for their e~ercise; the state 1·c1nnining, iu the n1eantime, 
exposed to all the dangers of invasion from ,vithout, and convulsions within. 

He has endeavored to prevent the population of these states; for that p11rpose 
obstructing t he laws for naturalization of foreigners; refusing to pass others, to 
encourage their migr ation hither, and raising the conditions of nev,,. appropria
tions of lands. 

He has obstructed the administration of justice, by refusing his assent to laws 
for establishing judiciary powers. 

He has made judges dependent on his will alone, for the tenure of their offices, 
and the amount and payinent of their salaries. 

He has erected a mt1ltitude of ne\\~ offices, and srnt hither SVi'ar1ns of officers 
to harass our people and eat out their substance. 

He has kept among us, in times of peace, standing ar1nies. Vi1 ithout the consent 
of our legislatures. 

I-ie has affect ed to render the military independent of. and superior to, the 
civil power. 

H e has combined with others, to subject us to a jur isdiction. foreign to our 
constitution, and unacknowledged by 011r laws; giving his assent to their acts 
of pretended legisJation. 

For quartering large bodies of armed troops among us : 
For protecting them by a mock trial, f rom punishn1ent for any murders 

which they should commit on the inhabitants of these states: 
For cutting off our trade with all parts of the world. 
For imposing taxes on us, without our consent: 
For depriving us, in many cases, of the benefits of trial by jury : 
For transporting us beyond seas, to he tried for pretended offences: 
For abolishing the free system of English laws in a neighboring province. estab

lishjng therein an arbitrary government, and enlarging its bo11ndaries, so as to 
r ender it at once an exan1ple and fit instrument for i11troduring the same absolute 
rule into these colonies : 

F or talcing- a-,yay our charters, abol ishing our most Yaluable laws, and altering 
tunda1nentally the forn1s of our goYernments: 

F or RU.spending our own legislatures, and declaring themselves invest ed with 
power to legislate for us in all cases '"hatsoeYer. 

Ile has abdicated g0Yernn1cnt here. by declaring us out of his protection, and 
waging wa1· :1g-ainst us. 

H e has plundered our seas, raYaged our coast, burnt our to,Yns, and destroyed 
the liYes of our prople. 

Ile is. at this time, transporting large armies of foreign n1ercen}lriPs to com
plete the ,vorks of death. desolation. and tyranny, already hc~un, "Tith cirr11m
stance,;; of cruelty Hlld perfidy, ~c-rac'rl:v par11le)ed in the 1nost barbc1rous ages, 
and totally un"·orth~· 1he 11 ead 0£ a ciYili7cc1 nation. 

IIe has constrained our fl,Ilo-,Y-ritizens. taken captiYe on the high ~eas. to bear 
arn1s ag·ainc:;t their country. to hrron1e the executioners of their friends and 
brethrrn, or to fall the1n~elYes b~· their hands. 

Ile has exrited dornestir insurreetions vn1ongst us, and has endeaYored to 
bring on the inhahitaJ)ts of our frontiers. the merrile~s Indian savages, ,,hose 
kn<nYn rule of ,varf arr is an undisting-uished destruction of all age~. sexes, and 
ro1H11tions. 
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In every stage of these oppressions we have petitioned for redress, in the most 
humble ter1ns; our repeated petitions have been answered only by repeated in
jury. A prince, whose character is tl1us marked by every act which may define 
a tyrant, is unfit to be tl1e ruler of a free people. 

Nor have we been wanting in attentions to our British brethren.-We have 
warned them, from tin1e to time, of attempts, by their legislature, to extend an 
unwarrantable jurisdiction over us. We have reminded them of the circum
stances of our emigration and settlement here. v'\r e have appealed to their native 
justice and magnanimity; and we have conjured them, by the ties of ot1r com
mon kindred, to disavow these usurpations, which would inevitable interrupt our 
connections and correspondence. They, too, have been deaf to the voice of 
justice, and of consanguinity. We must, therefore, acquiesce in the necessity, 
which denounces our separation, and hold them, as we hold the rest of mankind, 
enemies in ,var; in peace-friends. 

We, therefore, the representatiYes of the United States of America, in general 
congress assembled, appealing to the Supreme Judge of the world, for the recti
tude of our intentions, do, in the name and by the authority of the good people of 
these colonies, solemnly publish and declare, that these united colonies are, and of 
right ought to be, free and independent states, that they are absolved from all 
allegiance to the British cro,vn, and that all political connection between them 
and the state of Great Britain, is, and ought to be totally dissolved; and that as 
free and independent states, they have full power to levy war, conclude peace, 
contract alliances, establish commerce, and do all other acts and things, which 
independent states may of right do. And for the support of this declaration, 
with• a firm reliance on the protection of Divine Providence, we mutually pledge 
to each other, our lives, our fortunes, and our sacred honor. 

The foregoing declaration was, by order of congress, engrossed, and signed by 
the following members : 

JOHN HANCOCK. 

NEW HAMPSHIRE. 

JOSIAH BARTJ,JETT, 
WILLIAJ\'1 WHIPPLE, 
MATTHEW THORNTON. 

MASSACIIUSETTS BAY. 

SA}i11JEL ADAJ\1IS, 
JOIIN ADAJ\fS, 
ROBERT TREAT PAINE, 
ELDRIDGE GERRY. 

RHODE ISLAND, ETC. 

STEPHEN IIOPKINS, 
vVILLIAJ\1 ELLERY. 

CONNECTICUT. 

ROGER SIIERlVfAN, . 
SA1\TT.TEIJ IITTNTINGTON, 
vVITJT1IAl\1 WILLI1A1\fS, 
OLT\TER vVOLCO'l'T. 

NEW YORK. 

v\TJT1I11A1'v1 FI.JOYD, 
PI--IILIP LfVINGSTON, 

FRANCES LEWIS, 
LEWIS l\1:O~RIS. 

NEW JERSEY. 

RIClIARD STOCKTON, 
:JOIIN v\7ITIIERSPOON. 
FRANCIR I-IOPKINSON, 
JOlIN IIART. 
ABR..:\.IIAl\1 CLARK. 

PENNSYLVANIA. 

ROBERT l\IORRIS, 
BEN,T1\~'IIN RUSII, 
BEN,J Al\fIN FRANIUJIN, 
.JO1TN lVIORTON, 
GEORGE CI1DIER, 
.J.-\l\fES SlVIITH, 
GEORGE TA YT.1OR ' .T 1\1\IES , ·vrr.JSON, 
GEORGE ROSS. 

DELAWARE. 

(;1\E8AR RODNEY 
( 1 . ' TEORGE READ, 
'l'IfO:\fAS 1\1: 'KEAN. 

' 
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liIARYLAND. 

S1\ThIUEL CI-IASE, 
\\1ILLIAThi PACA, 
'l'Il OThIAS S'I'ONE, 
CIIARLES CARROLL. OF CAHROLI/fON. 

VIRGINIA. 

GEORGE WI-IITE, 
RICI-IARD IIENRY LEE, 
'J'IIOThf,\S JEFFERSON 

' BENJAi\.IIN HARRISON, 
TlIOTh'1AS NELSON, JR., 
FRANCIS LIGIITlCOO'l' J,EE, 
CAR'l'ER BRAXTON. 

NORTlI C.\ROJ,IN.\.. 

\\
7ILLIAThi HOOPER 

' ,JOSEPIT I-IE\\'Ei:l, 
JOIIN PENl\. 

SOU'l'l{ CAROLIN.\. 

ED\V A RD RU'l'LJ~f)f:I,, 
TfJOI.IAS JIEY\V,\lil), JH., 
TJTOThTAS LYKC'lI, JR., 
,\Ji'l'IJUR ThIIDOJ,r,;so:-.:. 

GJ•:OHGL\. 

I3UTTO:\' (;\\'ll\l\E'l'1', 
LYj\i,\N IT1\LL, 
(: f:OJiflE \V -'\._ l1TOK . 
• 
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CONSTITUTION 

OF 

THE UNITED STATES 

\1ile, the people of the United States, in order to form a 1nor e perfect 11nion, 
establish justice, insure do1nestic t ranquility, provide for the common defence, 
promote the general ,velfar e, and secure the blessings of liberty to ourselves and 
to our posterity, do ordain and establish this constitution for the United States 
of 1\.1nerica. 

AR'l"ICLE I . 

• SECTION 1. All legislative po,rers herein granted shall be vested in a congress 
of the United States, ,vhich shall consist of a senate and ho11se of r epresentatives. 

SEC. 2. (1) The house of representatives shall be con1pofed of members chosen 
every second year by the people of the several states, and the electors in eacl1 
state shall have the qualifications req11isitc for electors of the 1nost nu1nerous 
branch of the state legislature. 

(2) No person. shall be a representatiYe ,,ho shall not have attained to the 
age of t,venty-five years, and been seven years a citizen of the United States, 
and ,vho shall not, ,vl1en elected, be an inhabitant of that state in ,vhich he shall 
be cho:-.cn. 

(3) ReprescntatiYes and direct taxes shall be apportioned among the several 
states ,Yhich 1nay be included ,vithin this union, according to their respective 
numbers, ,vhich shall be determined by adding to the V11ho]e number of free 
persons, inclnding those h,ound to scrYice for a term of years, and excluding 
Indiftns not taxed, three-fifths of all other persons. 1rhe actual enun1eration 
shall be 111acle ,vithin three years after the first meeting oE the congress of the 
United States, and ,,ithin every subsequent tern1 of ten years, in such 1nanner 
as they shall by la,v direct. The nu1nbcr of representatives shall not exceed one 
for every thirty thousand, but each state shall have at least one representative; 
and until such enun1eratio11 shall be n1ade, the state of Ne"v Ila1npshi1·e shall be 
enUtled to choo~e three. l\Iassachltsctts eight, Rhode Island and Providence 
Plantiitions one, Connecticl1t fiYe, Ne,v York :-:i x, Ne\v Jersey four, Pennsylvania 
eight, Dela\vare one, iraryland six, \ Tirginia ten, Nortl1 Carolina five, South 
Carolina five, and Georgia three. 

( 4) Vll.1en vacancies happen in the representation from any state, the executive 
authority thereof shall issue 'ivrits of election to fill such vacancies. 

( 5) The house of representatives s11all choose their speaker and other officers; 
and shall have the sole power of i1npeachment, 

SEC. 3. ( 1. ) The senate of the United States shall be composed of t,vo senators 
from each state

1 
chosen by the legislature thereof, for six years; and each senator 

shall have one vote . 

• 

• 
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(2) I1nmediately after they shall be assembled in consequence of the first elec
tion. they shall be divided as equally as may be into three classes. The seats 
of the senators of the first class shall be Yacatecl at the expil'ation of 1hc s,"'rond 
year, of the second class at the expiration of the fourth year, and of the third 
class at the expiration of the sixth year, so that one-third 1nay be chosen every 
second year; and if vacancies happen, by resignation or otherwis~, during the 
recess of the legislature of any state, the executive thereof may make t en1porary 
appojntments until the next meeting of the legislature, ,vhich shall then fill 
such vacancies. 

( 3) No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the 1Jnited States, and who shall 
not " 'hen elected, be an inhabitant of that state for whic11 he shall he chosen. 

( 4) The vice president of the United States shall be president of the senate, 
but shall have no Yote, unless they be equally divided. 

(5) The senate sl1all choose their other officers, and also a pr0 sicl~nt pro 
ten1pore. in the ahsence of the vice president, or "'hen he shall exercise the office 
of president of the United States. 

( 6) The senate shall have the sole power to try all impeach1nents. When 
sitting for that purpose, they shall be on oath or affir1nation. \\"hen the presi
dent of the United States is tried, the chief justice shall pres:ide: and no person 
shall be conYicted without the concurrence of two-thirds of the members present. 

(7) Judgment in cases of impeachment shall not extend further than to re
moval from office, and disqualification to hold and enjoy any office of honor, 
trust or profit under the United States: but the party conYicted sha 11 neYerthe
less be liable and subject to indictment, trial, judgment and punishment, ac
cording to law. 

SEC. 4. (1) The times, places and manner of holding elections for senators 
and representatives, shall be prescribed in each state by the legislature thereof; 
but the congress may at any time by law make or alter such regulations, except 
as to the places of choosing senators. 

(2) The congress shall assemble at least once in every year, and such n1eeting 
shall be on the :first lV[onday in December, unless they shall by la,v appoint a 
different day. 

SEC. 5. ( 1) Each house shall be the jt1dge of the election, r('turns and qualifica
tions of its own members, and a majority of each shall constitute a liUOrun1 to 
do business; but a smaller number may adjourn fron1 day 1o day, and may be 
authori7ed to compel the attendance of absent members, in st1ch 1nanner. and 
under such penalties as each house may provide. 

(2) Each house may determine the rules of its proceedings, punic;h its mem
bers for disorderly behavior, and, ,vith the concurrence of two-thirds. expel a 
member. 

( 3) Each house shall keep a journal of its proceedings, and fro1n ti111c to 
time publish the san1e, excepting such parts as 1nay in their j11clg1ncnt require 
secrecy: and the yeas and nays of the me111hers of either house on any question,. 
shall, at rhe desire of one-fifth of those prec;ent. he C'ntered on the journal. 

( 4) Neither house. during tl1e session of congrec:s, shall, ,vithout the consent 
of the other, ad journ for more than thre<' da~·s, nor to any other place than 
that in ,vhich the t"ro houses shall he sitting. 

SEc. 6. (1) The senators and represe11tatives shall rereiYe a co1npensation 
for their serYices, to be ascertained hy la"·· and paid out of the tr~asur~' of the 
United States. They shall in all cases, except treason, felony and hrea<'h of 
the peace, he privileged fro1n arrest during theil' attendance at the sesRiou of 
their respectiYe houses. and in going to and returning- fron1 the same· and for 
an:v speech or debate in either house, they ~hall not he questioned in ,~ny other 
place. 

• 
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(2) No senator or representative shall during the tirue for which he was 
electcLl, lie appointed to any civil office 1111cler the authority of the United States, 
whic:h shall have been created, or the e1nolumcnt "vhereof shall l1ave been in
creased during such time; and no person holding any office under the United 
States, shall be a member of either ho11se during his continuance in office. 

SEC. 7. ( 1) All bills for raising revenue shall originate in the house of rep
res2n tatives; but the senate may propose or concur with amendments as on 
other bills. 

(2) EYery bill wl1ich shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
lTnited States; if he approve he shall sign it, but if not he shall return it, with 
his objectious, to the house in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If after 
such reconsideration two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by which it shall 
likewise be reconsidered, and if approved by two-thirds of that house, it shall 
become a law. But in all such cases the votes of both houses shall be deter
mined by yeas and nays, and the names of the persons voting for and against 
the bill shall be entered on the journal of each house respectively. If any bill 
shall not be returned by the president within ten days • ( Sundays excepted) 
after it shall have been presented to him, the same shall be a law, in like manner 
as if lie had signed it, unless the congress by their adjournment prevent its 
return, in which case it shall not be a law. 

(3) Every order, resolution, or vote to which the concurrence of the senate 
and hot1se of representatives may be necessary ( except on a question of ad
journment) shall be presented to the president of the United States; and before 
the same shall take effect, shall be approved by him, or being disapproved by 
him shall be repassed by two-thirds of the senate and house of representatives, 
according to the rules and limitations prescribed in case of a bill. 

SEC. 8. (1) The congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the common defence and 
general ,velfare of the United States; but all duties, imposts and excises shall 
be uniform throughout the United States; 

(2) To borrow money on the credit of the United States; 
(3) To regulate commerce with foreign nations, and among the several states, 

and with the Indian tribes; 
( 4) To establish an uniform rule of naturalization, and uniform laws on the 

subject of bankruptcies throughout the United States; 
( 5) To coin money, regulate the value thereof, and of foreign coin, and fix the 

standard of weights and measures; 
( 6) To provide for the punishment of counterfeiting the securities and current 

coin of the United States; 
( 7) To establish postoffices and postroads; 
( 8) To promote the progress of science and usef1.1l arts, by securing for lim

ited ti1nes to a1.1thors and inventors the exclusive right to their respective ,vritings 
and discoveries ; 

(9) To constitute tribunals inferior to the supreme courts; to define and pun-
ish piracies and felonies committed on the high seas, and offences against the 
law of nations; 

(10) To declare war, grant letters of marque and reprisal, and make rules con-
cerning captures on land and water; 

(11) To raise and support armies, but no appropriation of money, to that use, 
shall be for a longer term than t,vo years; 

(12) To provide and maintain a navy; 
(13) To make rules for the government and regulation of the land and naval 

forces; 

• 
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(14) To provide for calling forth the militia to execute the la1,·s oI the union, 
suppress insurrections and repel invasions; 

( 15) To proYide for organizing, arming and disriplini11g- the 111ilitia, and for 
governing such part of them as 1nay be e1nployed in thP serYiec of the United 
States, reserving to the states respectively, the appointJ11('.'nt of the officers, and 
the authority of training the militia according to the clisciplinr~ pL'escribed by 
conoress · 

t" ' 

( 16) To exercise exclusive legislation in all cases ,:rhatsoC'Yer, oYer such dis
trict ( not exceeding ten miles square) as 1nay, by cession of partiC'ular states, 
and the acreptance of congress, beco111e the seat of the go, e1·n1n<'nt ol' the lTnited 
St?tcc:, and to exercise like authority over all places pnrchasecl h~· the consent 
of the legislature of the state in ,,rhich the san1E1 sl1nll 1 c, for the. erection of 
forts, 1nagazines, arsenals, dock yard~, and other needful 1,uilchngs :-and, 

( 17) To make all la,vs ,vhich shall he nPcessary and proper for carrying into 
execution the foregoing povYers, and all other pO\:Yers ve,ted hy this eon~itution 
in the government of the United States, or in any departn1ent or officer thereof. 

SEc. 0. ( 1) The migratio12:_ or i111portation of such persons ns c1ny of the 
states DO\V existing sJ1all think proper to ad111it, shnll not he proliiuitecl by the 
con~ress prior to the year one thousand eight hund1ed and eight. hut a tax or 
duty may be i1nposed on such i1nportation, not exceeding ten c1 1Jllars for each 
person. 

(2) The priYilege of the -n·rit of habeas corpus shall not he snsp1·nd~d, unless 
"·hen, in cases of rebellion or invasion, the public safety n1ay r<.>quir,• it. 

(3) No bill of attainder or ex post facto la"r, shall he pn~sed. 

( 4) No capitation or other direct tax shall he lnid, unless iu propo:•iion to the 
cen~us or enumeration hereinbefore directed to be taken. 

( 5) No tax or duty shall he laid on artieles exported f ro1n :1ny ~tat(•. No pref
erence sh::ill be given by any regulation of ron1111c>r(•r or 1·.,vc-nnP to 1 hL· poi-ts of 
one state over those of nnother; nor i;;hall Y<>sscls hound to or fro111 one state 
be ol liged to enter, clear, or pay duties in another. 

( f"i) T'" o 1n0ncy shall he clra,,'n fro1n the tr('ainry, lint in eon~c·quc11te of a ppro
p1 iati, ns n1a<le hy hnv; nncl a regular state1n1,11t aucl ,te<·ount of th~· 1'(•rr1p1s ancl 
expenditures of all plihlic n1oney shall he puhlish0d t'ro-11 ti1nc to tin1c•. 

(7) ?\o title of nohility shall he granted hy the TTui1crl ~tatr-:, nud llO pc>r-.;on 
holding any office of })rofit or trust under ihc1n. shall, ,rithon,· tli~ eo11s,.:nt of 
the co11<~TC~R. nccept of any present, e1nohunent, offiC'<', or titl<', of any kind \Yliat
ever. fron1 any king, prince, or foreign ~t.1t,·. 

SF,C. 10. (1) No !-"tate shall rnter into nny teeai)'. a11ianc-c or (•onf1,dc1·atio11: 
gr:111t letters of n1arque and reprisal; coin n1O11e,v; cn1it hills of r.11'clit: 1nal~(' 
anythin!! hut gold and RilYer coin a .tender in pny1ncnt of c1c·h1s: pa:;-s ~1ny hill 
of attainder, ex post facto law", or la"· in1pairing the ob]ig,,tion of ,~ontract~. or 
grant. ,~ny title of nobility. 

(2) No st::i.te shall, ,vithol1t the con::;cnt of the cong-rcs". ln_y ,iny- i!l1por.;ts or 
<lut.jc> 011 in1ports rl'.,P,port~, exc:ept \\·]u1t n1·1y l <' abs1,l11 h l,v ne_•c•p-.:snry 1'01 1•xpc•ut
ing its jnsp 0 c1ion la\\S; and the net produce CJf all clntir~ nncl i111po-;i~. laicl by · 
any st11 (' 011 in11)orts c111d exports, shall br for the ll'•(' of th<· t1'1'a.•:111·)· of the 
1Tnitec1 States, and all such la,Ys shall he suhjret to the 1·eYision n1Hl eontrol of 
conrrrr~s. No state shall. "'ithout the consent of congTe.-.:~, l; y nn)r clnty of ton
ilagc, kt'f'P troops or ships of ,var in tin1 e of pear<>, cntPr iuto c111y ug-rt'f-'Hif'nt 
or ro111pa<'t ,vith a11other state, or ,,ith a for('i~n {lO\\'t'r, 01· cn!!a}!C in ,\·ar, unlc<.;s 
actually invaded, or in such i1nn1ine11t cl!!ngrr n,") \Yill not ad1nit of tlclay. 
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ARTICLE II. 

SECTION 1. (1) The execl1tive power shall be vested in a president of the 
United States of America. I-le shall hold his office during the term of four 
years, and, together with the vice president, chosen for t he same term, be elected 
as follows: 

(2) Each state sl1all appoint, in such manner as the le~islature thereof may 
direct, a number of electors, equal to the whole number of senator<; and repre
sentatives to which the state may be entitled in the congress; b11t no senator or 
representative, or person holding an office of trust or profit under the United 
Strtes, shall be appointed an elector . 

(3) The electors shall meet in their respective states, and Yote hy hallot fol' 
two persons. of ,vhom one at least sl1all not be an inhahitant of the s~me state 
with themselYes. And they shall make a list of all the persons voted for, nnd of 
the n111nber of votes for each; which list they shall sign and certify, and tranc;:;mit 
sealed to the seat of government of the United States, directed to the president 
of the senate. The president of the senate shall, in the pr<'c:ence of the c:en•1te 
and house of r epresentatives, open all the certificates, and the votes shall then 
be co11nted. The person having the greatest number of votes shall he the prec:i
dent, if s11ch n11mber is a majority of the whole number of electors appointed ; 
and if there be more than one who have such majority, and have an eq11al n11m
her of votes, then the house of representatiYes shall in1mecliately chooc:e hy 
ballot. one of them for president; and if no person have a majoritv. then 
fro1n the five highest on the list, the said honse sl1all, in like manner chooc:e the 
president. B11t in choosing the president, the votes shall be taken hy states, 
the representation from each state haYing one vote; a quorum for this p11rpose 
~hall consist of a member or memhers fron1 two-thirds 0f the statP<'!. arid 'l 1na~ 

j<n·ity of all the states shall he necessary to a choice. In eYery case, after the 
choine of the president the person having t11e greatest nu1nher of Yotes of the 
electors, shall he the Yice president. But if there shon ld remain two or more 
~~ho have eqt1al Yotes, the ~enatc shall choose from them, by ballot, the vice presi-
dent. 

( 4) The congress may cleter1nine the time of choosing the electors, and the 
d,1y on ,vhich they shall give their votes, ,vhich day shall be the same 1hronghout 
th0 TTnited States. 

(!1) N"o perRon except a natural horn citi7en, or a citizen of the l lnitC'd Statf's 
at the time of the adoption of this constitution, shall he eli!zible to the office 
of president; neither shall any per~on he eligible to that offire ,vho shall not 
haYe attained to the age of thirty-five years, and been fourteen years a residen1 
"'ithin the United States. 

( 6) In case of the removal of the president from ofnce, or of his deqth, 'resigna-
tion, or inability to discharge the powers and dl1ties of the said office, the same 
shall deYolve on the viee president, and the congress may, hy law, provide for 
the case of removal, death, resignation. or i11ability, both of the presi<lent and 
Yire presjdent. declaring ,vhat offirer shall then act as president, and s11ch officer 
shall act accordingly, until the disability he remoYed. or a president shall be 
el erted. 

(7 ) The president shall, at stated times, receive for his services a compensa-
tion, "'·hich shall neither be increased nol' diminished during the period for 
\Yhirh he Rhall have heen elected, and he shall not receive during that period 
any other ernolumcnt fron1 the lTnitecl States or a11y of then1. 

( 8) l3efore he. enters on the exec·ution or his office, he ~hall take thC' follo,ving 
Dnth or affirmation : 

( 9) ( ( I do sole1nnly S\Year ( or affirm) that I ,vill faithfully 0xec11te the office 
of presid~nt of the 1Tnited States, and ,vill, to the best of 1ny ability, preserve, 
protect, and c10fend the ronstitntion of' the 1Tnitec1 Rtatcs. ' ' 

• 
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SEC. 2. (1) The president shall be commander-in-chief' of the army and navy 
of the lTnited States, and of tbe militia of the seYPral states, ,~.hen called into 
tbe actual service of the United States. Ile may require the opinion in writing 
of the principal officer in each of the executive departments, upon any subject 
relating to the duties of their respective offices; and he shall have power to 
grant reprieves and pardons for offenses against the Unjted States, except in 
cases of impeachment. . 

(2) He shall have pO\Yer, by and with the advice and ron~ent of the senate, 
to make treaties, provided two-thirds of the senators present concur: and he 
shall nominate, and by and with the adYice and consent of the senate, shall 
appoint ambassadors, other public ministers and consuls, judges of the supreme 
court, and all other officers of the United Stat('s, vrhose appoint1nents are not 
herein other,vise provided for, and which shall he estahlisbed hy law. But the 
congress may, by law, vest the appointment of such inferior officers as they 
think proper, in the president alone, in the courts of law, or in the heads of 
departments. 

(3) The president shall have po\ver to fill up all vacancies that may happrn 
during the recess of the senate, by granting con1missions, which shall expire at 
the end of their next session. 

SEC. 3. (1) He shall from time to time, give to the congress information of 
the state of the union, and recommend to their consideration such measures 
as he shall judge necessary and expedient. He may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagree1nent between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper. He shall receive ambassadors and other public 
ministers. He shall take care that the laws be faithfully executed; and shall 
con1mission all the officers of the United States. · 

SEC. 4. (1) The pre~dent, vice president, and all civil officers of the United 
States, shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors. 

ARTICLE IIr. 

SECTION 1. (1) The judicial power of the United States, shall be vested in 
one supreme court, and in such inferior cot1rts as the congress may, from time 
to time, ordain and establish. The judges, both of the S11prcme and inferior 
courts, shall hold their offices during good behavior; and shall, at stntE>d times, 
receive for their services a compensation which shall not be diminished during 
their continuance in office. 

SEC. 2. (1) The judicial po,ver shall extend to all cases in law and eq11ity, 
arising under this constitution, the la,vs of the lTnited States, and treaties made, 
or which shall be made, under their authority; to all cases affecting ambassadors; 
other public ministers and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United States shall be a party; to 
controversies between two or more states: between a state and citizens of another 
state; between citizens of different states; between citizens of the same state, 
claiming lands under grants of different states, and between a state or the 
citizens thereof, and foreign states, citizens, or subjects. 

(2) In all cases affecting ambassadors, other public 1ninisters and consuls, 
and those in which a state shall be a party, the supreme court shall have original 
jurjsdirtion. In all the other rases·, before mentioned. the supreme court shall 
have appellate jurisdiction, both as to law and fact, '\\1ith such exceptions, and 
under such regulations as the congress shall make. 
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(3) The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where the said crimes shall have been 
committed; but vvhen not committed within any state, the trial shall be at such 
place or places as the congress may by law have directed. 

SEC. 3. (1) Treason against the United States shall consist only in levying 
war against them, or in adhering to tl1eir enemies, giving them aic.t and comfort. 
No person shall be convicted of treason unless on the testimony of tvvo wit
nesses to the same overt act, or on confession in open court. 

(2) The congress shall have power to declare the punishment of treason; but 
no attainder of treason shall work corruption of blood, or forfeiture, except 
during the life of the person attainted. 

ARTICLE IV. 

SECTION 1. (1) Full faith and credit shall be given in each state to the puhlic 
acts, records, and judicial proceedings of every other state. And the congress 
may, by general laws, prescribe the manner in which such acts, records and 
proceedings shall be proved, and the effect thereof. 

SEc. 2. ( 1) The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. 

(2) A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up, to be re
moved to the state having jurisdiction of the crime. 

(3) No person held to service or labor in one state, llnder the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from service or labor: but shall be delivered upon claim of the 
party to whom such service or labor may be due. 

SEC. 3. (1) New states may be admitted by the congress into this union; 
but no new state shall be formed or. erected within the jurisdiction of any other 
state, nor any state be formed· by the junction of two or more states, or parts 
of states, without the consent of the legislatures of the states concerned, as 
well as of the congress. 

(2) The congress shall have power to dispose of, and make all nee<lful rules 
and reg11lations respecting the territory or other property belonging to the 
United States: and nothing in this constitution shall 1-ie f-10 c011qtrued as to 
prejudice any claims of the United States, or of any particular state. 

SEC. 4. The United States shall guaranty to every state in this 1:Tnion, a 
republican form of government, and shall protect each of them against invasion; 
and on application of the legislature, or of the executive (when the legislature 
cannot be convened) against domestic violence. 

ARTICLE V. 

The congress, whenever two-thirds of both houses sl1all deem it necessary, 
shall propose amendments to this constitution; or, on the application of the 
legislatures of two-thirds of the several states, shall call a convention for pro
posing amendments, which, in either case, shall be valid to all intents and 
purposes, as part of this constitution, when ratified by the legislatures of three
fourths of the several states, or by conventions in three-fo11rths thereof, as the 
one or other mode of ratification may he proposed by the congress. Provi<l.ed, 
that no amendment

1 
which may be made prior to the year one thousand eight 

hundred and eight, shall in any manner affect the first and fourth clauses in 
the ninth section of the first article; and that no state, without its consent, shall 
be deprived of its equal suffrage in the senate. 



12 CONSTITUTION OF TfIE UNIT'ED 5T.\ TES 

( 1 ) All debts contracted, and engage111entc:; enter('d i11to, h,•fore the adoption 
of this constitution, shall be as Yalid agninst the l Jnittd StatPs, nndc1· this COL· 

stitution, as under the confederation. 
(2) This constitution, and the la\vs of the 1Jnited 8tnttis \rhich sl1all he n1ade 

in pursuance thereof. and all tre:iti"s u1acle, or \Yhich :-:hal1 he 111ad<.! und<>r the 
authority of the United States, ~hall be the suprcn1e li-i\\' of tJi,, land; and the 
jud~e5' in eYery state shall he bound therclJy; anything in thr. constitution or 
la\\·i::: of any state to the contrary not,\'ithstanding-. 

(2) The 8enators and reprcscntatiYes. hefore 111entio11t'<l, nn(l th<' n1c1nbers of 
the seYeral state legislatures. and all exccutiYe an<l jn<li,•i,11 oflit<'rs. both of th" 
United States and of the se\'eral states. shall be houncl l>)· oc1t h 01· affirmation, 
to s-uport this constitution: but no religious test shall eYer 1,,, r<'qni1·ed as a 
qualific>ation to any office or pulilit· trust l1l!d<'l' tlir 1rnitPd StntPs . 

• 

Thr. ratification of the eonYentions of ninr states, shn 11 lic> snffi<•.i1"11t for the 
est'1h1ish1nent of this constitution Jy•t,\·een the sti:i.trs so rntif,ving the sa1ne. 

Done in convention, hy the u11ani1nou~ ronRent of ih<! states pre~ent. the seY
rntrrnt L day of Septe1nhr1·, in the., )·<'ar of onr f1or<l on<· thonsnnd ~e\'Cn hnn
drecl nnd <>ighty-seYen, and o.f the indepentlenee of the tTnit<>d 8tate8 or .. A<1n~rira. 
the t,velftb. In witnec;s ,vht'rC'of, \Ye haYe hereunto snhsr1·ihcd onr nan1es. 

NEW IIAMPSIIIRE. 

JOII;-J T,.\ ~GDOX. 
NICTIOIJAS GIL:\IAN. 

l\'f A S8.\ CIIUSETT8. 

NATfTANJEL CORIIA:\I, 
l-{lTF(TS KIN(}. 

CONNECTICUT. 

"\Vl\f. S..:\::\I (TEI1 JOTI~SON, 
ROG ER SIIERl\I1-\N. 

NE\V YORJL 

.L\IJEXANDER IIA:\IILTON. 

NEV." JERSEY. 

"\i\'"ILI.JI,11\I LIVINGSTON. 
D.\ '?ID ]1EARDT,1T. 
,VIJJI;l1\l\f P .. A< TTERSON, 
JON..:\ TITAN DR.t\ YTON. 

PENNSYLVANIA. 

BENJAl\IIN FRANKLIN, 
TIIOl\T~\8 l\IIFJ?LIN, 
1~013EI{'1' l\IORRIS, 

GEORClE "\\'1\~IIIXGTO~. 
[>;•csidcnt, and Deputy fro111 1'irgini'l. 

GEORGE CLY:i\fER. 
rrlJ()\L\ ~ FI'I'Z~I~J()~·~\, 
.J .. \J{ l•; I) J);(i ER 80 TJI1. 
,J.\JfJ~8 "\Yif;SON. 
(;Q\TERX}JTTR i\JOI{J{JS. 

DEL\\\ .\RE. 

<!~ORGE Rli} \f), 
('{T~~IXC} J3EJ)FORI), .lR. 

,TOITN DIC KII\'ROX. 
R.lC1IT • .\RJ) B,:\SS"fi~Trr. 
,J ~\ COJ3 BR007\f. 

.f .t\l\II~R ~f 'lif~NitY·, 
D,\NTEii OF S'l'. 'rIIOJiI.\S .J~jNII◄,ER. 
D.i\XIEIJ CARROI;f1. . 

VJRGINI \. 

,TOIIN BTJ.r\IR, 
,J1\l\lES 1'[.-\.DIRON', .JR. 

NORTII C.lROL1 N"A. 

,,rrr1IJI1\l\f BT1OT~NT. 
RIClIARD DOI!I38 RP.\I(}IIT, 
IITTGII "\"\1IT1IJIAl\TSON. 
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AMENDMENTS TO THE CONSTITUTION 

ARTICLE I. 

Congress shall make no law respecting an establish1nent of religion, or pro
hibiting the free exercise thereof; or abridging the freedom of speech. or of 
the press; or the right of the people peaceably to assemble, and to petition the 
government for a redress of grievances. 

ARTICLE Il. 

A well regulated militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be infringed. 

ARTICLE III. 

No soldier shall, in time of peace, be quartered in any house without the 
consent of ihe owner; nor in time of war, but in a manner to be prescribed 
by law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses, papers, and 
effects. against unreasonable searches and seizures, shall not be violated; and 
no warrants shall issue, but upon probable cause, supported by oath or affirma
tion. and particularly describing the place to be searched, and the per sons or 
things to be seized. 

ARTICLE V. 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in case,;; arising 
in tlie land or naval forces, or in the militia, when in actual service, in time 
of w3r or public dang-er; nor Rhall any person he suhjert, for the c::·1me off<'nse, 
to be tmce put in jeopardy of life or lin1b; nor shall be rompell<'d, in any 
criminal case, to be a witness against himself. nor be deprived of life, liherty, 
or prorerty, without due process of law; nor shall private property be taken 
for public use ,vithout just compensation. 

ARTICLE VI. 

In all rri1ninal prosecutions, the ac<'nsed shn11 enjo~T the right to a ~pee<ly and 
puhlic trial, hy an impartial jury of the state and district wherein the crime 
shall have been committed, ,vhich di~rict shall haYe been previously ascertained 
·by law, and to he informed of the nature and cause of the accusation ; to be 
confronted ,vith the witnesses against him; to have compulsory process for 
ohtaining witnesses in his fa-vor, and to haYe the assistance of counsel for his 
defense. • 
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ARTICLE VIJ. 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact, tried by a 
jury shall be otherwise re-examined in any court of the United States, than 
according to the rules of the common law. 

ARTICLE VIII. 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

ARTICLE IX. 

The enumeration in the constitution, of certain Tights, sl1all not be construed 
to deny or disparage others, retained by the people. 

ARTICLE X. 

The powers not delegated to tl1e United States by the constitution, nor pro
hibited by it to the states, are reserved to the states respectively, or to the 

people. 
ARTICLE XI. 

The judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of tl1e United 
States ' by citizens of another state, or by citizens or subjects of any foreign 

state. 
AR'fICLE XII. 

1. The electors shall meet in their respective states, and vote by ballot for 
president and vice-president, one of ,vhom, at least, shall not be an inhabitant 
of the same state with themselves; they shall name in their ballots the person 
voted for as president, and in distinct ballots the person voted for as vice
prasident; and they shall make distinct lists of all persons voted for as presi
dent, and of all persons voted for as vice-president, and of the number of votes 
for each, which lists they shall sign and certify, and transmit sealed to the seat 
of the government of the United States, directed to the president of the senate; 
the president of the senate shall, in the presence of the senate and house of 
representatives, open all the certificates, and the votes sl1all then be counted; 
the person having the greatest number of votes for president, shall be the 
president, if such number be a 1najority of tl1e whole number of electors ap
pointed; and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three, on the list of those voted for as 
president, the house of representatives sl1all cl1oose immediately, by ballot, the 
president. But in choosing the president, the votes shall be taken by states, 
the representation from each state having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of the states, and a ma
jority of all the states shall be necessary to a choice. And if the house of repre
sentatives shall not choose a president, whenever the right of choice shall de
volve upon them, before the fourth day of March next following, then the vice
president shall act as president, as in the case of the death or other constitutional 
disability of the president. 
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2. The person having the greatest number of votes as vice-president, shall 
be the vice-president, if such number be a majority of the whole number of 
electors appointed; and if no person have a majority, thrn front the two highest 
numbers on the list, the senate shall rhoose the virc-president: a quorum, for 
that purpose. shall consist of two-thirds of the ,vhole nu1nber of senators, and 
a majority of the whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible to the office of pr-esident, shall 
be eligible to that of vice-president of the United States . 

ARTICLE XIII. 

If any citizens of the United States shall accept. claim, receive, or retain any 
title of nobility or honor, or shall, without the consent of congress, accept and 
retain any present, pension, office, or emolume11t of any kind ,YhateYer, from 
any emperor, king, prince, or foreign po,ver, s11ch person shall cease to be a 
citizen of the United States, and shall be incapable of holding any of:fice of trust 
or profit under them, or either of them. 

• 



1\N ORDINANCE 

FOft TIIE Go,rERNnIENT OF Tl-IE TERRITORY OF THE UNITED 

S'l' .. \ TES, NORTir\"\rEST OF TIIE RIVER O1-IIO. 

Br il orrl, inecl by the Unitecl Sta.tes, in, congress assenibled, That the said 
tc11i101 y, [or the p1lrposes o.f temporary government, be one district; st1bject, 
ho"·pvt>r. to 1 e divided into t\VO districts, as future circumstances n1ay, in the 
ori.111(11 0f r, n ress, 1nake it expedient. 

Jr i' or< i11ccl by the authority aforesaicl, That the estates botl1 of resident 
and 1 rn I e"'id,,nt proprietors in the said territory, dying intestate, shall descend 
t() · 11<1 1 e clic:t1 il ut'-'d an1ong their children, and the descendants of a deceased 
child in equal parts; the descendants of a deceased child or grand child, to 
t:~i <' ., ~h·it<' "f thr1r deceased parent in errnal parts among them; and ,,,here 
t.lH'l'" ,h .. 11 ' :• no rhilclren or descendants, then in equal parts to the ne~t of kin, 
in " 11 "1 de ire; and a1nong collaterals, the cl1ildren of a deceased brother or 
si'-'1('" qf thr inte tate, shall have, in equal parts an1ong them, their deceased 
pnr1•nt ·« :-I · rr; :1ncl there shall, in no case, be a distinction between kindred 
of the• ,rho'l' ~ncl half b1ood; saving, in all cases, to the \vidow of the intestate 
hrr thir,1 n· rt 0f the real estate for life, and one third part of the personal 
cst.111'; :incl ti is ln\v relative to descents and do"·er shall re1nain i11 .full force 
until ·•lt 0 1·Pcl 1 y the legiBlature of the district. And until the goYernor and 
jntl••p~ -::h· 11 rclopt la\.vs, as hereinafter mentioned, estates in the said territory 
111:1~· 1 r clrvic:;r<l or J,erineathed by "rills in writing, signed and sealed hy hin1 or 
hrr, in ,vho1n the e~tate n1ay J,c, (being of ft1ll age,) and attested hy three ,vit
JH''-!-"<'(; : : n<l rc:1 l ec::tates n1ay he conveyed h,v lease and release, or ha L'gain a11d 
s:1 I,) 1;:i 0 rrll. ~ra led and deliYered by the person, heing of full age, in ,vho1n the 
c>st'.•tt, n1:1 :v 1·<', rnd attested by two witnesses, provided st1ch wills he duly proYed, 
sut Ii "<'n,·rv: nrrs he ackno,,1edged, or th~ execution thereof duly proYed, and 
l c rr<•orclr<l ,,·itJ,in one year after proper magistrates, courts and registers shall 
J,c n rroin1cd for that purpose; and personal property may he transferred hy 
<lr.Ji,·r1·~·: ,:.,,· inv. h0"'eYcr, to the French and Canadian inhahitants, and other 
s0.t1J1n·c: nf t.l1 e Knc:kp~kias. Saint 'lincrnts, and the neig-hhoring villages. who 
h:1Y0 h 0 •·,~tofore profesc:ied the1n..,elYes ei1izen<., of \ 7irginia, their 13"\.VS and customs 
no," iP fnr<'" :'n1ong the1n, relatiYe to the descent and conYeyance ·of property. 

f>r i 1 rn·-1 i1'rr1 h!t tlic. n1tih orily nfor,,-:nirl. that there shall he appointed, 
l'r0n1 ◄ i· ..,,<> t,, 1in1c. h,v congr!'ss. a goYf'rnor, ,vhose co1nn1ission shall contin11e 
111 1'0 ,.r•r> r,n• 11· <> 1rvn1 of three yearR unle(;s :::-oonc>r revoked hy congress ; ]1e shal l 
rr•0•;,1,, ;l. +i,., clic:11 i"t. nnd havr a f1·l'c>hold est1t? thf'rein, in one thousand acres 
or l• ·p,1 . v·l•i1,, in th0. l'Yerrife of bis office. 

rr1•,n•n t'h·1 ll 1 e ap1)0intc•cl frotn tinH'.l to time. hy congress, a :::-cc1·ctar~'. whose 
con1•"i"'"i 11 -.:11°11 rrnti1n1P. in forr·c for four yrars. unlrss sooner rr,:oke<l; he 
sl1 :1ll l 'f'"'i'1!" i11 thr ,l; ·tri,·t. c1 11<l hnYc> n frr 0 holcl ec;tatr 111erein. in fiye hundred 
,H'""c.: <'f 1 ··1Hl \Yhilr in the> rxerrise of hi..; office. It sha 11 hr his clnty to keep 
and l " <" r1·Y<> tl•c nets nncl la\\'C:: pnssell hv thr l ?gislature. and the puhlic records 

2 
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of the district, and the proceedings of the govfrnor in his executive departu.ient; 
and transmit authentic copies of such acts and proceedin_gs eYery · six months, 
to the secretary of congress. There shall also be appointed a court, to consist 
of three judges, any two of whom to form a court, \Vho shall have a common 
law jurisdiction, and reside in the district, and haYe each therein a freehold 
estate in five hundred acres of land, while in the exercise of their· offices; and 
their commissions shall continue in force during good behavior. 

The governor and judges, or a majority of thcu1, shall adopt and publish, 
in the district, such laws of the original states, criminal and civil, as may be 
necessary and best suited to the circumstances of the district, and report them 
to congress from time to time; which laws shall be in force in the district until 
the organization of the general assembly therein, unless disapproved of by 
congress; but afterwards the legislature shall have authority to alter them as 
they shall think fit. 

The goYernor for the ti1ne heing, shall be co1nnH1ndcr-i11-chief of the militia. 
appoint and commission all officers in the same, below the rank of general offi
cers; all general officers shall be appointed and com1nissioned by congress. 

Pre-\rious to the organization of the general assembly, the governor shall ap
point such magistrates and other civil officers, in each county or township, as 
he shall find necessary for the preservation of peace and good order in the same. 
After the general assembly shall be organized, the powers and duties of the 
magistrates and other ciYil officers shall be regulated and defined h;v the said 
assembly; but all magistrates and other civil officers, not herein other,vise 
directed, shall, during the continuance of this temporary government, be ap
pointed by the governor. 

For the prevention of crimes and injuries, the lavvs to be adopted or made, 
shall have force in all parts of the district, and for the execution of process, 
criminal and civil, the governor shall make proper divisions thereof; and be 
shall proceed from time to time, as circumstances may require, to lay out the 
parts of the district, in which the Indian titles shall have been extinguished, 
into counties and townships, subject, however, to such alterations as n1ay there
after be made by the legislature. 

So soon as there shall be five thousand free male inhabitants of full age, in 
the district, upon giving proof thereof to the governor, theJ' shall receive au
thority, ,vith time and place, to elect representatives froin their counties or 
to,vnsbips, to represent them in the general assemhly: provided, that for eYery 
five hundred free male inhabitants, there shall be one representative, and so 
on progressively with the n11mber of free male inhabitants, $hall the right of 
representation increase, until the number of representatives ·shall amount to 
twenty-:five, after which, the nu1nber and proportion of representatives shall 
be regulated by the legislature: provided, that no person be eligible or quali
fied to act as a representative, unless he shall have been a citizen of one of the 
United States three years, and be a resident in the district, or unless he shall 
have resided in the district three years, and in either case shall likewise hold 
in his own right, in fee simple, two ht1ndred acres of land within the same: 
provided, also, that a freehold in fifty acres of land in the di<;trict, having 
hecn a citizen of one of the states. and being resident in the dic;trict, or the 
like freehold, and two years 1·csidence in the district shall be necessary to 
qualify a man as an elector of a representative. 

The representative thus elected shall serve for the term of t\\·o years; and in 
case of the death of a representatiYf', or removal from office, the governor shall 
issue a writ to the county or township for which he was a member to elect . . ' another 1n his stead, to serve for the residue of the term. 

The> general assembly, or legislature, shall consist of the governor, legislative 
council, and a house of representatives. The legislative council shall consist 
of five members, to continue in office five years, unless sooner removed by 
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congress; any three of whom to be a quorum. And the members of the council 
shall be nominated and appointed in the following manner, to-wit: As soon 
as repl'esentatives shall be elected, the governor shall appoint a time and place 
for them to meet together, and when met, they shall nominate ten persons, 
residents in the district, and each possessed of a freehold in five hundred acres 
of land and return their names to congress; five of whom congress shall ap
point and commission to serve as aforesaid ; and whenever a vacancy shall hap
pen in the col1ncil, by death or removal from office, tl1e house of representatives 
sba11 nominate two persons, qualified as aforesaid, for each vacancy, and return 
their names to congress; one of whom congress shall appoint and commission 
for the residue of the term. And every five years, four months at least before 
the expir::ition of the time of service of the members of the council, the said 
house shall nominate ten persons, qualified as aforesaid, and r eturn their names 
to congreRs; five of whom congress shall appoint and commission to serve as 
memrers of the council five years, unless sooner removed. And the governor, 
legislative council, and the hol1se of representatives, shall have authority to 
make laws, in all cases, for the good government of the district, not repugnant 
to the principles and articles in this ordinance established and declared. And 
all hills, having passed by a majority in the house, and by a majority in the 
counril, shall he referred to the governor for his assent; but no bill or legisla
tive act whatever, shall be of any force without his assent. The governor shall 
have power to convene, prorogue, and dissolve the general assembly, when in 
hiR opinion it shall be expedient. 

Th e governor , judges, legislative council, secr etary, and such other officers 
as congress shall appoint in the district, shall take an oath or affirmation, of 
fidelity ~nd of office; the governor before the president of congress, and all 
other offif>er~ hefore the governor. As soon as 11, legislature shall be formed in 
the <liRtrict, the council and house assembled , in one room, shall have authority, 
by joint h::i llot. to elect a delegate to congress. who shall have a seat in congress, 
with a right of debating, hut not of voting, during this temporary government. 

A n<l for e~tending the fundamental principles of civil and religious liber ty, 
which form the basis whereon these r epublics, their laws, and constitutions are 
erPrtrd: to TI'\ ::in d estal"'lic;,h those principa 1'3 as the has-is of all laws, constitu
tions and ~overnments, which forever hereafter shall be formed in the said terri
torv: t() r,rovi.<lP al<::o for the e'ltah1ishment of states, and prr1nanent govern
mrnts therein. and for their admission to share i.n the federal col1ncils, on an 
eqn:i 1 footing with the oTi.ginal states, at as early periods as may be consistent 
with the f,!eneral interest : 

Jf i-~ hPrPlnt orrlninPd a'Ylrl declared, by the a11tho1·ity aforesaid, that the fol-
lo"1ing- artir lrs sh;:i 11 he considered as articles of compact between the original 
state<::, ;:in<l the people and states in the said territory, and forever remain un-
altera h1e unless hy common consent, to-wit: 

ARTI,CLE I. 

No pc>rson demeaning himself in a peaceable and orderly manner, shall ever 
be mole<::te<l on account of his mode of worship, or religious s~ntiments, in the 
said territory. 

ARTI CLE II. 

ThP inhabitants of the said territory shall always be entitled to the benefits 
of the ,vrit of habeas corpus, and trial by jury; of a proportionate representa
tion of the people in the legislature, and of judicial proreedings according to 
the course of the common law. All persons shall be bailable, unless for capital 
offen~es, where the proof shall be evident, or the presumption great. All fines 
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shall be moderate; and no cruel or unusual punishments shall be inflicted. No 
man shall be deprived of his liberty or property, but hy the judg1nent of his 
peers, or the law of the land; and shottld the public exigencies 1nak~ it neces
sary, for the con1mon pref<ervation, to take any person's prope1t,v, or to de1n~111d 
his particular services, full compensation shall be n1ade for the same. ..And in 
the just prPserYation of rights and property, it is understood an<l drcl:irccl, that 
no law ought ever to be made, or have force in the saicl territory, that shall in 
any manner whatever interfere with or affect private contracts or engage,nents, 
bona fide, and without fraud previously formed. 

ARTICLE III. 

Religion, morality, and lrno"·ledge heing necessary to good govern1nent and 
the happiness of mankind, schools and the means of ecluc·ation shall forcYer be 
encouraged. The utmost good faith shall al,vays he ohF-erved to\var<ls the In
dians; their lands and property shall never he taken f1·om the111 ,vithout their 
consent, and in their property, rights, and liberty, they never shall Jc invaded 
or. distnrhed, unless in .it1st and lawful \Vars. authorized hy congress: hnt la,vs. 
founded in justice and humanity, shall, from tin1e to ti1ne, he nni,le. for pre
venting ,vrongs being done to them, and for pr!>Set·Ying prace and friP-ndship 
with then1. 

ARTICLE I\T. 

The said territory, and the states "rhich may be for1ned therein, fShall forever 
re1nain a part of this confederacy of the 1rnitecl States of 1\111°riea. Sl1hject to 
the articles of confederation, and to such alterations thrrrin ns sh·11l lie eon
stitutionally 1nade; and to all the acts and ordinances of the TJnitecl States in 
congress assembled, eonformahle thereto. The inlu1 hit ants ,ind settlers in the 
said territory shall be subject to pay a part of the fec.l1~ral debts, contracted or 
to he contracted, and a proportional part of the expenses of g0Yern1ncnt. to hr 
Hpportioned on them by congress, according to th 0 san1e co1nmon rul" and 
1nea~ure hy ,vhich apportionn1ents thereof shall l)e n1ade on the othe1· states; 
and the taxes for paying their proportion shall lJe lnid and l0Yied hy the au
thority and direction of the legislatures of the di'-trict or distri<·t~. or ne\v sb1tes, 
as in the original states, lvithin the time agreed upon by the United Stntes in 
congress asse1nblccl. The legislatures of 1hore districts or nev,• states, shall never 
interfere '\Yith the pri1nar:v disposal of the soil li.v the r,.nitecl States in cong-re:-;s 
aFsernhled, nor with any regulations congress 1na.v find necessary for securing 
the title in sueh soil to the bona fide purchasers. No tHx shall he imposed on 
lands. the propcrt.v of the lTnitcd 8t·1tes; ancl in no <·nsr ~ha 11 nnn-rrsicll•nt 
proprietors he taxed higher than re~idents. The navigah]e "·aters leading into 
the :\IiRsissippi and St. La,Yrence, and the cDrrying pla<'es het,recn the sa1ne, 
shall he common high,vays, and forcv0r free, as "·ell to the inhabitants of the 
s·1icl territ0ry, as to the citizens of the TTnitcd States, aud thosr of any other 
s1 •1tes that n1ay be ad1nitted into the confederac~r. ,Yithout any tax, impost, or 
c.lutv therefor . • 

There shall he for111ccl, in the said territory, not less than three, nor 1nore 
thnn five states; and the honndari<>s of the states, as soon as '\rirginia shall alter 
her. art of cession, and consent to the sa1ne, shall bccon1e fixed and established 
as follo,,s. to-,vit: The "·estern state ju the sairl territor:v shall be bounded 
hy th<:' )fississippi, the Ohio, an<l "\\""a hash rivrrs; a direct line dra-,vn fro1n the 
,Y.ahash an<1 J>ost ,rinrents, clue north to the territorial line het~·een the United 
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States and ('anuda; fllH.1 by the said t erritorial line to the J_;akc of the vVoods 
and l\Iississippi. The n1icldle state shall be hounded by the said direct line, the 
Wabash fron1 Post '\Tincents to the Ohio, hy the Ohio, by a direct line drawn 
due north from the n1outh of the Great l\Iia111i, to the said territorial line, and 
by the said territorial line. The eastern state shall he bounded hy the last 
mentioned direct line, the Ohio, Pennsylvania and the said territorial line: 
provided, 110",vever, and it is further llnderstood and declared, that the hol1nd
aries of these three states shall be subject so far to be altered, that if congress 
shall hereafter find it expedient, they shall have authority to £0.r1n one or tvvo 
state.:; in that part of the said territory vvhich lies north of an east and \Yest 
line dra,Yn througl1 the southerly bend or extren1e of Lake lllichiQ'an. And 
,YhcncYer any of the said states shall have sixty thousand free inhabitants 
therein, such state shall be admitted, by its delegates, into the congress of the 
United States, on an equal footing \Yitl1 the original stFites, in all re8pects "'h;1t
eYer; rnd shall be at liberty to form a p er1nanent constitution and state g0Yern-
111ent. ProYidcd, the constitl1tion and g0Yetn1nent so to h8 formed, shall l1e 
repl1blir,an, and in conformity to the principles contained in these articles; 
and so fnr as it can he consistent ,vith the general interest of the confederary, 
surh acl1nis~ion shall be allo,ved at an earlier period, and ,,·hen there 1nay he a 
lrss nu1nher of free inhabitants in the state than sixty thousand. 

ARTICI1E VI. 

'l'here shall be neither slavery nor involuntary servitude in the said territory, 
other,,·ir-e than in the punish1nent of cri1nes, ,vhereof the party shall have heen 
duly co11Yictecl. I)ro, ided, al\vays, that any per~on escaping- into the Senne, 
fron1 \Yhom lahor or serYice is la,vfully clain1ed in any one of the original states, 
snch fug-itiYe n1ay be 1a,Yfully reclai1ned and conYeyed to the person claiming 
his or her la hor or service, as aforesaid. 

Be il ordainrd by tlie authority af'oresai<l, that the resolutions of the t,venty-
third of 1\.pril, one thol1sand S"\'Cn hundred and righty-fou1·. relative to the 
~nhject of this ordinance, l ,f, ::nd the san1e ell'<' lv"rehy repealed, and declared 
null and Yoid. 

Done hy the United States, in congreFs ar.1-t•n1l1lecl, the thirteenth day of ,July, 
in thr year of our I;o1·cl. one thousand seven hundred and eighty-seven, 
and of their soycreignty and independence the t,velfth. 

"\"'{II1LIAi\I GRAYSON, Chait1nan. 
CIL\RLES T1IOl\IPS0N,. ,c1ccrcfary . 

• 
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AN ACT TO DIVIDE THE TERRITORY OF WISCONSIN, AND TO ESTABLISil THE TERRI
TORL\.L GOVERNMENT OF IO'•V ..\. 

Be it enacted by the Senate and House of Representatives of the United States 
of Anierica, in Cotigress assembled: 

SECTION 1. That from and after the third clay of July next, all that part 
of the present terl'itol'y of \\ isconsin ,vhich lies west of the riiississippi r iver, and 
west of a line dra"'n due north from the head ,vaters or sources of the 
Mississippi to the territorial line, shall, for the purI:>oscs of temporary govern
ment, be and constitute a separate territorial government, by the name of Iowa ; 
and that, from and after t he said third day of July next, the present territorial 
governn1ent of \Visconsin shall extend only to that part of the present terr itory 
of \~riseonsin which lies east of the l\lississippi riYer. And after the said third 
day of July next, all power and authority of the government of Wisconsin, in 
and over the territory hereby constituted, shall cease: proYided, that nothing 
in this act con tained, shall be construed to impair the rights of person or prop
er ty no"' appertaining to any Indians within the said territory, so long as such 
rights shall ren1ain unextinguished by treaty uetv,een the United States and 
such Indians, or to imp8ir the obligations of any treaty now existing between 
the lJnited States and such Indians, or to impair or any,vise to affect the au
thority of the government of the United States to n1ake any regulations r e
specting such Indians, their lands, property, or other rights, by treaty, or law, 
or other,vise. ,vhieh it would have lJeen co1npetent to the government to make, 
if this act had never been passed: proYided, that nothing in this act contained 
shall he construed to inhibit the government of the lJnited States from dividing 
the territory he1 ehy established in to one or more other territories, in such man
ner, and at such ti111es, as congress shall, in its discretion, deem convenient and 
proper; or fron1 attaching any portion of said territory to any other state or 
territory of the United States. 

SEC. 2. And be it further enacted, that the ex.ecutiYe power and authority 
in and over the said territory of Io,va, shall be vested in a goYernor, who shall 
hole! his office for three years, unless sooner remoYed by the president of the 
United States. 'rhe governor shall reside ,vithin the said territory, shall be 
comn1ander-in-chief of the n1ili tia thereof. shall perforn1 the duties and receive 
the emol11n1ents of snperintendt·nt of Indian affairs, and shall approve of all 
la,vs passPd by the legislati,·e asse,nhly, before they shall take effect; he may 
grant pardons for offenses against tl1e la"·s of the said territory, and reprieves 
for off nc::e.,_ against the Jq,v of 11H' T1niterl 1...::,t1tes, nntil th e decision of the presi
dent can he made kno,rn thereon ; he shall co1n1nission all officers who shall be 
appointed to office_ under the li-1,r<, of the said territory, and shall take care 
that the laws be faithfully executed. 

SEC. ~- . lnd be it further r11t1C'fed. thftt there shall be a secretary of the 
said territory, ,vbo sha11 reside therein, ancl hol e! his office for four years, unless 
sooner ren1oved by the president of the United States; he shall record and 
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preserve all the la,vs and proceedings of the legislative assembly hereinafter 
constituted, and all the acts and proceedings of the governor in his executive 
department; he shall transmit one copy of the laws and one copy of the execu
tive proceedings, on or before the first l\'.Ionday in December in each year, to 
the president of the United States; and, at the same time, two copies of the laws 
to the speaker of the house of representatives, for the use of congress. And in 
case of the death, removal, r esignation, or necessary absence of the governor 
from the territory, the secretary shall have, and he is hereby authorized and 
required to execute a:nd perform aU the powers and duties of the governor 
d11ring such vacancy or necessary absence, or until anotl1er governor shall be 
duly appointed to fill such vacancy. 

SEC. 4. And ue it futtl1er enacted, that the legislative power shall be vested 
in the governor and a legislative assembly. The legislative assembly shall con
sist of a council and l1ouse of representatiYes. The council shall consist of 
thirteen me1nbers, having the qualifications of voters as hereinafter prescribed, 
whose term of service shall continue two years. The l1ouse of representatives 
shall consist of twenty-six members, possessing the same qualifications as pre
scribed for the members of the council, and whose term of service shall continue 
one year. An apportionment shall be made, as nearly equal as practicable, 
among the several counties, for tl1e election of the council and representatives, 
giYing to each section of the territory representation in the ratio of its popula
tion, Indians excepted, as nearly as n1ay be. And the said me1nbers of the 
council and house of representatives shall reside in, and be inhabitants of tl1e 
district for which they may be elected. Previous to the first election, the goY
ernor of the territory shall cause the census or enumeration of the inhahitants 
of the several counties in the territory, to be taken and made by the sheriffs of 
the said counties respectively, unless the same shall have been taken within 
three months previous to the third day of July next, and returns thereof made 
by said sheriffs to the governor. The first election shall be held at sucl1 time 
and place, and be conducted in such 1nanner as the governor shall appoint 
and direct; and he shall, at the same time, declare the number of members of 
the council and house of representatives to•which each of the counties or dis
tricts are entitled under this act. The number of persons authorized to be 
elected having the greatest number of votes in each of the said cotmties or 
districts for the council, shall be declared by the said governor to be duly elected 
to the said council; and the person ·or persons having the greatest number of 
votes for the house of representatives, equal to the nun1ber to ,vhich each county 
may be entitled, shall also be declared by the governor to be duly elected: 
provided, the go'7ernor shall order a new election ,vhen tl1ere is a tie between 
two or more persons voted for, to supply the vacancy made by such tie. And 
the persons thus elected to the legislative assembly shall meet at such place and 
on such day as he shall , appoint; but thereafter, the time, place, and manner 
of holding and conducting all elections by tl1e people, and apportioning the 
representation in the several counties to the council and house of representa
tiYes, according to population, shall be prescribed by law, as well as the day 
of the annual commencement of the session of the said legislative assembly; 
hut no session, in any year, shall exceed the term of seventy-five days. 

SEC. 5. .And be it fil'rther enacted, that every free white male citizen of the 
United States, above the age of twenty-one years, who shall have been an in
habitant of said territory at the time of its organization shall be entitled to 
vote at the :first elertion, and shall be eligible to any office ,vithin the said terri
tory; but the qualifications of voters, at all subsequent elections, shall be such 
as shall be determined by the legislative assembly: provided, that the right of 
R"nffrage shall be exercised only by citizens of the United States. 

.,. 
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SEC'. f.. .1
1 ncl 7 e it f 11rfhPr f'11rrctrcl. that the lrgi"l·1tiYe po\ver of th r terri

tory ~h·il l extend to ~11 riQbtful subjects of legislation; hut no Iavv shall be 
passed interfering with the primary disposal of the soil; no tax shall be im
posed upon the property of the Uni1ed States; nor shn ll the lands or other 
property of non-re~id::-nts l-r t""ecl hi..,.her th 1 n tli, h 1n Js or o1hc>r p"opPrtv of 
rc:-:idcnts. .,\ 11 the l~nvs of the goYernor and legislatiYc assr1nhly shall he sub
mitted to and if dic::approYed hy the congress of the United Rtate~, the same 
shall he null and of no effect. 

SEC. 7. ..Jnd he 1·t furfl,pr f'.nacterl, that all to"·nship officc>l's, :incl cill county 
offirrrs e-xrept judici1l officrrs, justices of the peace, sheriffs, cind clerks of 
ronrtc;;, she' 11 1 e elected hy the people, in such 1nnnner as is no,v prescribed by 
the lr\\'S of the t erritory of \\Tisconc::in, or as 1nay, after the first election, be 
proYided hy thr governor and leO'isJati,·e assemhly of To"·a territory. The gov
ernor shall nominate. an<l, ],y and vV"ith the advice ancl conqent of the legislative 
counril, sh 11l appojnt all judici1l officers, justices of the peaee, sheriffs, and 
all 1nilitia officers, except those of the staff and all civil officers not herein pro
vided for. ,rac:-incie~ occurrin<! in th e recrc::s of the eo1111eD, ~h·lll J,0 filled hy 
appoint1nents from the governor, which shall e~pire at the <>nd of the next 
session of the le!!islative a~sen1hly; but the sn id governor n1Hy nppoint, in the 
firm- inst8nce tl1e aforesaid officers, who shall hold thei1· offices until the end 
of the next session of tbe said legislative asse1nhly. 

SEC'. 8. .t1nd be it further enacted, that no me1nher of th 0 lr!!isl•ltive assPm
hI,v shall holo, or he ::ippointed to, any office c1:cnted , or the salary or emolu
ments of ,vl1ich shall have been increased ,vhilst he ,vas a me1nher, during the 
tf'lr1n for ,~,hich he shRll have heen elected, and for one year after the expira
tion of c::-nch ter1n, and no person holding a com1nission or appointrncnt 11nder 
the 1Jnited S\tates, or any of its officers, exrept as a u1i litin ofnrer, shall he a 
1ne1nher of the said council or house of representatives, or shall hold any office 
under the government of the said territory. 

SEC. 9. '1 nrl be it f 11rtlier enact eel, that the judicial po,Ycr of the sn id tf'rri
tory shall he Yested in a supreme ~ourt, district courts, prohatr courts, and in 
justices of the peace. The supreme court shall consist of n C'hirf justice and 
two rissociate judges, any two of "'ho1n shall be a q11oru1n, an<l \Yho shall hold 
a t<'r111 at the seat of go,1ern1nent of the i::aid territory nnnuall,v; r.ncl they shall 
hold their offices during th e term of four years. Tb c snid territory shall he 
cliYidrd into three j11dirial districts; and a district court or courts shn]l he held 
in eac·h of th e three districts, by one of the judges of the supre1ne court, at 
such tiines a11d places as may be prescrihed by la,v; and the said jn<lg<'s shall) 
after their appointment, respectively, reside in thr district~ which shall he 
nssi~ned to them. The jurisdiction of the several courts herein proYided for, 
both appellate and original. and that of the prohate courts, an<l of the justices 
of the peacr, shall he as liinited h,v law; provicl 0 cl, however, th·1t justire,c:: of 
the peace sh:ill not have jurisdiction of any matter of controversy, "'hen the 
titlr or ho11ndaries of laud n1ay he in dispute, or ,vhere the <lcht 01· ~nn1 cl:iimed 
f'xceecls fifty dollars. And the said suprerne and distrirt r.ou1·is, rrspPrtively, 
~hall possPSS a chan cery as well as n co1nmon larr juri'lcliction.-Ea('h district 
ronrt shall appoint its clerk, who shall keep his office at the plare \\'here the 
ro11rt 1nay he held, and the said clerks sh'11l also he the reg-isiers in chancery; 
and nny Yn<>Pncy in said offire or clerk, happening- in th2 Yaration of said eourt, 
1nay he filled by the juclg-r of said district. which appointment shall rontinue 
until 1he next term of said rourt. 1\ud writs of error, bilJs of exception, and 
appP1ls in rh1n('rry c•au~r:-:. sh ►11l }, C' allo\\·ed in all r:-isp-;_ fro1n 1hr, finn l clr<>isions 
of the ~aid <listrict court<;J to the supren1e court. under snch rrg-ulations aR 1uay 
he prescribed h~· la,v; but in no case, ren10Yed to th e supre1ne ('Ourt, shall trial 
hy jury be alloVi~ecl in said court. The supren1e court may appoint its own 

• 



25 

clerk, ~nd eYery clerk shall hold his office at the pleasure of the court by which 
he shall haYe been appointed. ..And ,vrits of er ror and appeals from the final 
deci~ion of the said supren1e cot1rt shall he allo,ved and taken to the Sl1pre1ne 
court of the United States, in the sa1ne n1anner and under the san1e regulations 
as from the circl1it courts of the United States, ,vhere the valll2 of the property, 
or the amount in controYersy, to be ascertained by the oath or affirmation of 
either party, shall exceed one thol1sancl dollari:-:. And each of the sciid district 
cot1rts shall have and exercise the san1e jt1risdiction in all cases arising under 
the constitution and laws of the United States, as is Yested in the circuit and 
district courts of the United States.-.L\nd the fir$t si'l days of every term of 
the said courts, or so 111uch thereof as sh all be n ece~sary, sh all he appropriated 
to the trial of causes arising llnder the said con~titl1tion and lavvs. And ,vrits 
of error and appeals fro1n the final decii:-:ions of the said <'onrts, in all such 
caf.'es, shall be n1ade to the supre1ne court of tl1e territory, in the san1e 1nanner 
as in other c~sc s . Tl1 e sriid clerk··, shall r"reiYr 1n a 11 such c·1~es, the snmr fres 
,Yhich the clerks of the district courts of v\Tisconsin territory now r eceives for 

similar serYices. 
8Ec. 10. .{incl be it {llrfliel' f'nrtcfcd, that there shall he ~n atto ... 11ev for the 

said territory appointed. ,Yho shall contint1e in office four years, l1nless ~ooner 
ren10Yed by the preRident, and "'ho shall receiYe the sa1ne fees and salary as 
the attorney of the llnited States for the present territory of '\Visconsill. There 
shall also be n 1narsl1al for the territory appointed, wl10 sl1all hold his office for 
four years. unless sooner rc1no, c>d by the president, ,vho sh·1 ll C'xec11te all pro
cess i<:isuing fron1 the said col1rts ,vhen exercisin~ their i11risdiction as- ci1·cuit. 
a11d district co11rts of the l TnitPd States. Ile shall rerfor1n the sa1nc> cl11ties, 
be Sl1hject to the i;:anH' regulations and penalties. and be entitled to the sa1ne 
fees as the marshal of the district court of t he United States for the present 
territory of '\\rii:-:consin: and shnll, in addition, he paid the sum of t,vo hu11<lred 
dollars annt1ally as a co1npcnsation for extra serYices. 

SEC. 11. .,lnd be it further rnaclcd, that the g-ov~rno1, Fecretr.ry. ,·hi ·f in~
tice and associate judges, attorney, and marshal. shall he no1ninated, rind, hy 
and with tbe ac1Yice and cons~nt of the senate, appointed hy thr pre.;:iclent of 
the 1 ... nitecl StateR. Tl1e g0Yerno1· and secretary, to he appointed as afore<:;nid, 
shall, hrfore they art as snch, 1·espectivcly t ake an oath or afftr1natio11, hefore 
so1ne indQ°e or ju~tice of the pcq('C in the existing territory of ,,risconsin. duly 
comn1i~i:-:i0ned and qualified to ad1ninister an oath or affirn1•1 tion or hefore the 
chief justire or ~01ne associate ,instic•e of the suprcn1e court of tll(> T~nitccl Rtntes, 
t o ~up port thr constitution of thr 1Tnitec1 States, ,1nd for th2 f·1ith ful di~ch· rge 
of the d11ties of tl1eir respertiYP offices; which s,1id oathc:, ,Yhcn so taken, sh!lll 
hr <'rrt1fi0<1 l y the person heforc ,,rhou1 the s,111° shall have 1 ren taken, rnd 
s11ch certifir'.11c shall he received and record<'d hv the said Fecrcta1y an1on~ the . . ' 

ex"e11tiYe procrPdingr-:. .t\nd, c1fter"'ard~, the chiof justiee and assoc·iate jull~es, 
and all C"ther ('ivjl offirc1·s in Fiiid territory, before they act as such, shr1ll t·1ke 
a like oath. or affir111ation, hc>f ore sc1id governor, or secretary, or ~0111c> j11dge 
or jnstirr of the territory, '"ho 1nny he duly co1nn1is.;:ioned and qnalifi2d, ,vhich 
said oath or affirmtrtion shall re certifird and tr:111s111itted, hy the person taking 
the R,1n1r, to the secretary to he hy hi1n re<>orclecl a-1 aforesaid; ancl, afier"'arcls, 
the lik0 onth or affirn1ation sl1n1l be tak011, certified, and 1·rcorcled in suc-h 1n3n
ner ancl for1n as n1ay hC:' pre~rril1ed hy la"'· The governor Phall receiYe an 'lll

nnal sal1.rv of fifteen hu11clred dollars as governor, anc1 one thousand dollars 
as supetintenc1ent of Indian afl',1irs. The 1-1ni<1 chit>f jud1JC:' ancl nssoci ~t0 jus
tices shall c>ach re<'eivc an annual s:11arv of fif10rn hunclrrd llo1hirs. 'l'he see-. - -

retarv ~hall rcceiYe an annual i;:alary of t"•;•lYe hunc1T'cd <lollc1rs. 'rhc> ~ '1d 
• • 

salaries shall be paid quartrt· yearly, at the tr~as11ry of thr United States. The 
members of the legislatiYr afse1nhly shall he entitled to receive three c1ol1nrs 
each, per day, during th?ir attendance at the session thereof, Hncl thrre clol1ars 
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each for every twenty miles travel in going to, and r eturning from tqe said 
::-ession~. estimated according to the nearest usually traYelled route. There shall 
be appropriated, annually, the sum of three hundred and fifty dollars, to be 
expended by the governor to defray the c0ntingcnt expenses of the territory; 
and there shall also be appropriated annually, a sufficient sum to be expended 
by the secretary of the territory, and upon an estimate to be made by the secre
tary of the treasury of the United States, to defra.v the expenses of the legis
lative assembly, the printing of the laws and other incidental expenses; and 
the secretary of the territory shall annually account to the secretary of the 
treasury of the lTnited States for the manner in which the aforesaid sum shall 
haYe been expended. 

SEC. 12. rind be it further ena,cterl, that the inhabitants of the si:tid terri
tory shall be entitled to all the rights, privileges, and immunities heretofore 
granted and secured to the territory of Wisconsin, and to its inhabitants; and 
the existing laws of the territory of Wisconsin shall be extended over said terri
tory, so far as the same be not incompatible with the proYisions of this act, 
suhject, n eYertheless, to be altered, modified, or repealed by the governor and 
legis]ative assembly of the said territory of Iowa; and, further. the laws of the 
United States are hereby extended over, and shall be in force in said territory, 
so far as the same, or any provisions thereof, ma3r be applicable. 

SEc. 13. And be it f u,rther enacted, that the legislatiYe assembly of the terri
tory of Iowa shall hold its first session at such time and place, in said territory, 
as the governor thereof shall appoint and direct; and at said session, or as 
soon thereafter as may by them be deemed expedient, the said governor and 
legislative assembly shall proceed to locate and establish the seat of government 
for said territory, at such place as they may deem eligible, which place, how
ever, shall thereafter be subject to be changed by the governor and legislative 
assembly. And the sum of twenty thousand dollars, out of any money in the 
treasury, not otherwise appropriated, is hereby granted to the said territory of 
Iowa, which shall be applied, by the governor and legislative assembly thereof, 
to defray the expenses of erecting public buildings at the seat of government. 

SEC. 14. And be it further enacted, that a delegate to the house of repre
sentatives of the United States, to serve for the term of two years, may be 
elected by the voters qualified to elect members of the legislatiYe assembly who 
shall be entitled to the same rights and privileges as have been granted to the 
delegates from the sever al territories of the United States to the said house 
of representati,es. The first election shall be held at such time and place or 
places, and be conducted in such manner as the goYernor shall appoint and 
direct. The person having the greatest number of votes shall be declared by 
the governor to be duly elected, and a certificate thereof shall be given to the 
person so elected. 

SEC'. 15. And be it further enacted, that all s11its. process, and proC'reclings, 
and all indictments and informations, which shall be ·undetermined on the third 
day of July next. in the district courts of Wisconsin territory, west of the ::\fis
sissippi riYer. shall be transferred to be heard, tried, prosec11ted and deter
mined in the district courts hereby established, which may include the said 
counties. 

8Ec. 16. ~4nd be it f1o·ther enacted, that all justices of the peace, con<::tables, 
s11eriffs. and a]l other executiYe and judicial officers, ,Ybo shall be in office on 
the third day of July next, in that portion of the present territory of Wisconsin, 
which will then, hy this act. b'ecome the territory of Iowa, shall be, and are 
herehy authorized and required to continue to exercise and perform the duties 
of their respecti,ye offices, as officPrs of the territory of Iowa. temporarily, and 
until they or others shall be dul3r appointed to fill their places by the territorial 
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government of Iowa, in the manner herein directed : provided, that no officer 
shall hold or continue in office by virtue of this provision, over twelve months 
from the said third da,y of July next. 

SEC. 17. And be it further enacfe<l. that all causes ,vhich shall have been 
or may be removed from the courts held by the present territory of Wisconsin, 
in the counties ,vest of the l\Iississippi river, by appeal or otherwise, into the 
supreme co11rt for the territory of \\'"isconsin, and ,vhich shall be undetermined 
therein on the third day of July next, shall be certified by the clerk of the said 
s-upre1ne co11rt, and transferred to the supren1e court of said territory of Io,va , 
there to be proceeded in to final determination. in the c;ame 11u1nne1· i hat they 
might have been in the said supre1ne court of the territory of Wisconsin. 

SEC. 18. A ncl bl' it furthe1· enacted, that the sun1 of five thousand dollars 
be, and the c:;ame is hereby, appropriated, out of any money in the treasury 
not otherwise appropriated. to be expended by, and under the direction of the 
governor of said territory of Io,va, in the purchase of a library, to be kept at 
the scat of government, for the accommodation of the governor, legislative as
sembly, judges,. secretary, marshal. and attorney of said territory, and such 
other persons as the governor and legislative assembly shall direct. 

SEC. 19. A11d be it f 1trther enacted, that fro1n and after the clay named in 
this act for the organization of the territory of Iowa, the term of the members 
of the council and house of representatives of the territory of Wisconsin, shall 
be deemed to have expired, and an entirely new organization of the council 
and house of representatives of the territory of Wisconsin, as constituted by 
this act, shall take place as follows: as soon as practicable, after the passage 
of this act, the governor of the territory of Wisconsin shall apportion the thir
teen memhers of the council, and twenty-six members of the house of. repre
sentatives among the several counties or districts comprised ,vithin said terri
tor)7, according to their population, as nearly as may be, (Indians excepted.) 
The first election shall be held at such time as the governor shall appoint and 
direct. and shall be conducted, and returns thereof made in all respects accord
ing to the provisions of the la,vs of said territory) and the governor shall de
clare the person having the greatest number of votes to be elected, and shall 
order a ne"' election when there is a tir between two or more persons vot0cl for, 
to supply the vacancy made hy such tie. The persons thus elected shall meet 
at l\fadison. the seat of govern1ncnt, on such day as be shall appoint. but there
after, the apportioning of the representation in thr sevrral rounties to the 
council an<1 house of representatives, according to population, the day of their 
election. and the day for the C'ommencement of the session of the legislative 
as~en1hly c;Ju\11 be prescribed by law. 

RFr. 20. I nrl be 1·t f urlhl'r enacted, that tP1nporarily. and until other,visP 
provide,! h:v la,v of the legislative assembly. the governor of the territory of 
ro"~a 1n·1y cl(\fine the judicial districts of said territory, and assign the judges 
who may he appointed for said territory, to the several districts, and also ap
point the time for holding courts in the several counties in each district. by 
procl:un·1tion to he issued h:y hitn: hut the legislative assembly, at their first, 
or any ~uhsequent session, 1na:v organir.e. alter. or modi Cy such judicial districts, 
and assign the judges. and altC'r the times of holding the courts, or any of them. 

ApproYrd .Tune 12, A. D. 1838. 
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AMENDMENTS TO THE ORGANIC LAW 

AN ACT to alter and a1nend the orgrtnir Ja,v of the territo1 ies or ,,·isc:onsin and Jo,:a. 

Be it eJ/actrd ln1 llif' ,<:;<'note and l[nuse of ]?(',nrr.r;rnlati1•rs of /7,() [ 1nitr<l f{fafc., 
of .,I ,nrrica i·n C1ongress assr1nbled: 

8Ef'TTON 1. That eYcry bill ,vhirh shall hav 0 passrcl the conncil ancl 
hons<' of rcpreFentatiYes of the tcrl'i torirs of Iovvn ancl "\'Visc-onsin 8hall. 
hcfo1c it heC'on1es a la,,. he pre,;;cntcd to the go,·C'1·11or of tliP- t0rritory. 
if hr approve he ~ha]l sign it, hut if not. h<' shall r01n111 it, ,vitl1 
hi,· ohjrrtjons. to that liou~C' in "·hi<·h it sh,1 Jl l1r1vp r,ri ginaf1•d, . ,;·tH, Fli:111 C'nter 
thC' ohjrc1ion"' ;it larg<' on thPi1' jonrn1l, ;;nd 1n·oc•<'<'c11o re,·011<-i1\•r it. If after 
~ueh 1'<'ron~ic1<'1<1tion. t"·n-thilds of thnt houFe shall fl~l'f'<' to pa'<s 1l1r l ill. it 
shnl1 1 ° ~ent, toQ·cth<'r 1Yith thr ohj<'rtion~. to the' ot11c1· !ton:-t\ hy \Yhic·l 1 i t 8h'ltl 
likr,,·ifc le rrc·0nc:ic1errc1; find jf npproYrcl hv t"·o-thi,•do;; of th:1t 11011~'<' it .:hnll 
her-01nn a ],J\\'. J~nt, in all f:11ch rn~et;, the YO1<'-; ( f hntli honscs sh·11l be, <lC'trr-
1nin,,c1 hy y<>,,8 :ind uny~; r..nd thr 11.11nrs of th~ ppr:-:011s Yotin2; f,,~- :i11<l ·1gc1i11'-t 
th<> ],ilJ ~h11l l <' enterrcl 011 t 11e journal,; of <''lrh lio11sP , •sp(•<·-'-i,·<'fy. lf ,1ny hill 
sh,1l1 11ot he 1 rtn1·11e<.l J,y 1hr !'.'O ·pr1101· "·ithin thrr•r rl 1,·s (~~nnt1ay-: exe<>pted) 
aftrr it c,h::ill }1 PYe hrcn prrc;:cn-'-<><1 io hi111. th0 sn111r ~hall 1 r a la\\· in likP 111:inner 
as if l1 r l1c-1cl i-·i 0 11 rcl it, unlrs~ th" as:-:en1l1l~· hy acljonr11111rn1 11rr.Yrnt its r<>tnrn, 
in ,yhi<•h C'asc it c:h!lll not l,e a ]·1"·· 

FlEc. 2. ~ind b(' if further rnrttf('cl. that this a('t c-:hnll nol he so co11st1·n::-d 1s 
to c10n1·i,c <'OHP'l'<H.•<; of 1he rir.•ht to di..;fnJH'O'<' of 11ny la·.,· pnss0d liy 1hP ~11i<l 

}p~,i<;:l::,1ivc fl~<-·e,1,h]v. or in ,,ny "·"y to i111 pait· or nlt"r t]ir; nO\Y<'l' of ro1H!TC•.--s 
OY<'t' Ja\\·s: p: !-:S<•d hy F:3irl a~sc-1111,]~-. 

A ppro, cd ::\fareh :3. A. D. 1839. 

AN ACT to authori7.e the ele< tic•n or a'"'1 oint:nent of rr>rtain offi :•p1 s in the ter1 itory of 
Io"·n. a11d for other purposes. 

Br>. 1'i rnrrr-trrl '111 I1,r Srnate nnrl Tfnu~r of Rcpro-..:rnlalirrs nf ll,r llnilcd :,trtlcs 
of. t,nrricn in Con(Jrf'ss assf'111blf'd: 

SEr'l'IOX l. 'fhat 11H' 1<'!?'is1ntive a~se1nhlv of the t::-1·rito1·y of Io"':i, sJudl hC'. 
and :ire hetC'hy. rntbori <'cl to pro, icle h)' la\,. for thr <11Pc·tin~1 OI' nppoint1uc11t of 
sheriffs, .iud~rs of prohate, justices of th 0 pcaee, ,nH1 c·o1tnty survc-yo1·R. ,rii11in 
the s:iid t<.'rritor~r, in ::-11C'h ,,·ay or Jl1lll111L'l'. and at sn<·li tiin<'" nnd plac·(''l as to 
then1 1nay seen1 proper; and after a 1a,v shall ha Ye hrrn pas~c•d hy th" Je~islativP 
ass<'mh1y for that purpoi e. all rl 0 f'tions or appointn1Pntc;;; of tlir :ihnve.uan1rd 
offi<'C'rs tlv•rC'aftrr to he had or m·1<1r ~hnll h0 in puri--nnncc of su"h 1c"'· 

SEc. 2 . ..e-l nrl [,c il f urlhf'r r11acted, th11t 1h0 tern1 of ~rt·Yi<'e of 1hr pl'ec;;ent 
dclc>!r'lte for said territory of Jo\\·n shall c"Xpire on th 0 tY,'<'nt.v-.srYrnth clay of 
Oc1ol1 cr, ei~thtec>n hunclr0d and forty· and the r1nc11ifiecl p]f'(•tor-;" or s 1111 terri-. ' 
tory 1nny elrct a <l<>lr~·<1te to i-:{'r·vc fron1 the snid t "·enty .i;;p,·<>nth di1y of (),·tolH'1· 
io thf' fon1 th day of l\Inrch t.J1rrrnfter. at sn<·h 1in1e ;1;1d pb1rr ns shall 1 e p!'C
scril eel hy ln"' hy the l(~gislatiYe asse1nhly, aucl thrrpnftei a cl:,]<'gnte sltnll hP 
e1erted, flt snch 1in1e and p1H<'C as the JegiQJati, e nssc•iul,ly n1ay direC't, to ~c•r\'c• 
for a eongres~. as n1emhcrs of thr house of rcpt'<'sc>ntatiYer;; arc no,y el<•eted . 

.t\ pprovC'cl ::\farrh ::{, 1\. D. 183!l 



TREATY 

BET\VEEN •r fIE UNITED ST1\TES OF 1\ MERICA ,\ ND rrI-IE 
B.,RENCH REPUB LIC 

• 

-- - --• 

The presidrnt of the l Tnited States of .t\n1erica, and the first consul of the 
r➔~rcnch r<-'pnhlie, in the na1ne or the French people. desiring to remove all sonrc~, 
or n1i-=n1Hlf'rstancliug; relatiYe to objects of discussion n1entionrd in the secon d 
ancl fifth articles of the co11Yentio11 of the 8tl1 Vende1niaire, an. 9. (30 Septem
ber, 1800,) relati.Ye to the rights clain1ed by the United States, in Yirtue of the 
i rrnty roncludcd at ~Iadrid, the 27th October, 1795, bet"'een his Catholic 1na
jpi.ty c1nd the said lrnit2cl States. and "·illing to strengthen the 11nion and friend-
1-hip "·hieh, at thr ti1ne of the said co11vention, ,vas happily re-established he
t \YPen thr t,vo nations, ha Ye respectiYely nau1cd their plenipotentiaries. to-"·it: 
the presiclrnt of the l"nitcd States of -'\n1crica. by and ,Yith the adYicc and cou
~rnt of th 0 senate of the said Rtatcs. Rohert R. l1ivingston, 111inister plenipoten
tia1-;,·. and Ja1nes ::\fonroe. 1nini-=ter plenipote11tiary and envoy extraordinary. 
of the snid stntes, near th<' govcrn1ncnt of the :B-,rench repuhlir; ,and the first 
c·on:-·111. in the na1nc or the Fr~n<'h peo-ple, the Frencl1 citize11 I~arbe l\Iarhois, 
1ninist0r or the p11hlic trea::-:ury. \\'ho, after having respectively exchanged their 
fnll po,Yers, haYe agreed to the follo,,·ing articles: 

1\ n·r. 1. \\~hrr~ns. hy article> the thi.rd of th<" treaty conclnded at St. Ildefonso. 
tht> 0th \'"r.nden1iaire, an. 0, (1st Oetolicr, 1800.) hrt,reen the first consul of the 
F'r<'1H·h republic· nnd hi~ Catho1ic 111njesty, it "·ns ngreecl as follO\\'S: '' JJjs 
('Ht holic· 1najef.:ty pron1i~PS nncl rug-a?es. on his part, to 1·etroercle to the French 
l'Ppnhlic·. six 1nontbs after the full and entire e':ecntion of th<> conditions ancl 
-.tipnlations hrr<'in relntiYe io his ro:val l1igh11<>ss the Duke of Parn1a, the colony 
1)1• pro,·iuc~ of I oui.;;;inna, ,Yith the s,nne extPnt that it no,Y has in the hn11c.ls of 
~p:iin. :111tl th:1t it h·1cl \\'hc•n .B.,rancf> pos<:f><•,pcl it. ancl s11c•h ns it should he> after 
t li<' tr~atiPs sn ], .;:eq11e11tly cntcr<'d into hrtn'cen Spain a11<1 other stntes " 1\ ud 
\\1h<•rr,is. in pnr~11ane? of th<' 1 rraty, and pnrtieularly of thr third article, the 
li'rp11,·h rPpnhbc has an inrontPstihle title to the do1uain aucl to the l)ossession 
011 th(• Pai,1 t<•rritor)': The· first cons111 of th0 Frf'nch rrpublir. c1rsiring to ~tive 
to 1hc 1rnited P.tatf's a st1·ong- proof of his friendship, doth hcrehy cede to the 
t ·11i1P<l ~tatrs in the 1L1n1P of th<' l~reneh repnhlie, foL' ever ~nd i11 full sove1·-
1•i~ntr. th<' s.1icl t<'l'l'ito1·y. \\'ith all its 1 igl1ts and app11rtenauccs. as full~r and 
in 1.l1e sarne 1nnn11cr as t1J,_,y hav<' l•('en <1r<1nirecl hy tl10 :F'reneh repuhlir in 
,.-il'tur of the aho,·e 111entiourcl trec1ty eonC'luded ,vith his Catholic 111ajr-=t,v. 

~\R'r. 2. 1n the rcs~·ion 1nacle h~• the pre<1 ecling artiele arc inclndf>d the aclja
<"'llt islan<1s he longing to T..Jouisinna, H 11 puh]ir lots and sqnarf"'\ YRrau1. lands, 
:· ncl all pnhlic hnildiugs, fortifiea1 ions. harrarks. and other f>dificrs, ,vhil'h are 
11ot priY:1tc propl•rt)·. '"fhf> arrhiY<'S, pnprrs. a11cl clocu1nents, relatiY<' to tlH: 
1lc1nri11 nnd soYerrignty of I.iouif.:ic1na, rncl its clrpenc.lenriC':-::, \Yill hC' lrft in th~ 
pos~r-~-=ion of thr. con1nrissnrif's of the TTnitccl Rtates, and rop10s " -ill 1.P nfter-
1Ynr,ls givrn in due for1n to thr 1nagistrates cincl mnnieipal offie~rs of surh of 
i he> sni<l papPrs ;:ind clo<"nn1f>nts c1s nu1y he n<'<'<'S~ar)· to then1. 

IOWA ST A TE TRAVELING LIBRARY 
DES MOlf'IES, IOWA 
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' 
ART. 3. The inhabitants of the ceded territory shall be incorporated in the 

union of the United States, and admitted as soon as possible, according to the 
principles of the federal constitution, to the enjoyment of all the rights, ad
vantages, and immunities, o.f citizens of the United States; and, in the 1nean
time, they shall be ma\ntained and protected in the free enjoyment of their 
liberty, property, and the religion \vhich they profess. 

ART. 4. There shall be sent by the governn1ent of France. a commissary to 
I_;ouisiana, to the end that he do every act necessar3r, as well to receive, from 
the officers of his Catholic majesty. the said country and its dependencies, in 
the name of the French republic, if it thus has not been already done, as to 
transmit it, in the name of the French republic, to the commissary or agent of 
the United States. 

ART. 5. I'mmediately after the ratification of the present treaty by the presi
dent of the United States, and in case that of the first consul shall haYe been 
previously obtained, the commissary of the French republic shall remit all the 
military posts of New Orleans, and other parts of the ceded territory, to the 
commissary or commissaries named by the president to take possession; the 
troops, whether of France or Spain, who may be there, shall cease to occupy 
any military post from the time of taking possession, and shall be embarked as 
soon as possible, in the course of three months after the ratification of this treaty. 

ART. 6. The United States promise to execute such treaties and articles as 
may have been agreed between Spain and the tribes and nations of Indians, 
until, by mutual consent of the United States and the said tribes or nations, 
other suitable articles shall have been agreed upon. 

ART. 7. As it is r eciprocally advantageous to the commerce of France and 
the United States to encourage the communication of both nations for a limited 
time in the country ceded by the present treaty, until general arrangements 
for the commerce of both nations may be agreed on, it has been agreed between 
the contracting parties, that the French ships coming directly from France, 
or any of her colonies, loaded only with the produce or manufactures of France, 
or any of her said colonies, and the ships of Spain coming directly from Spain, 
or any of her colonies, loaded only with the produce or manufactures of Spain 
or her colonies, shall be admitted, during the space of twelve years, in the ports 
of New Orleans, and in all other legal ports of entry ,vithin the ceded territory, 
in the same manner as the ships o.f the United States coming directly from 
France or Spain, or any of their colonies, without being subject to any other 
or greater dnty on merchandise, or other greater tonnage, than those paid by 
the citizens of the United States. During the space of time aboYe mentioned, 
no other nation shall have a right to the same privileges in the ports of the 
reded territory. The t,velYe yeai·s sha)l commence three months after the ex
change of ratifications, if it shall take place in France, or three months after 
it shall haYe heen notified at Pa1·is to the French government, if it shall take 
place in the United States; it is, ho,vever. ,vell understood, that the object of 
the abo,'e article is to favor the manufactures, cormnerce, freight, and naYiga
tiqn, of France and Spain, so far as relates to the importations that the French 
and Spanish shall make into the said ports of the lTnited States, ,vithout in 
any sort affecting the regulations that the TTnited States may n1ake concerning 
t~1e exportation of the produce and 1nerc~1andise of the United States, or any 
right they may have to make such regulations . 

. ART. 8. In future and foreYer after the expiration of the twelve years, the 
ships of France shall he treated upon the footing of the most favored nations 
in the ports above mentioned . 
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.1\.R'l'. 9. 'l1he particular convention signed this day by the respective min
isters, l1aving for its object to provide for the payn1ent of debts dne to the 
citizens of the United States by the French republic, prior to the 30th Septe1n
ber, 1800, (Stl1 Vende1niaire, 9,) is approved., and to have its execution in tl1e 
san1e manner as if it had been inserted in the present treaty, and it shall be 
ratified in the same form and in the same time, so that the one shall not be 
ratified distinct from the other. Another particular convention, signed at the 
same date as the present treaty, relative to a definitive rule bttween the con
tracting parties, is in like manner approved, and ,vill be ratified in the same 
.form, and in the same time, and jointly. 

ART. 10. The present treaty sl1all be ratified in good and due form, and the 
ratifications shall be exchanged in the space of six months after the date of 
the signature by the minister plenipotentiary, and sooner if possible. 

In faith whereof, the respective Plenipotentiaries have signed these articles in the 
French and English languages, declaring, nevertheless, that the present treaty was origin
ally agreed to in the French language; and have thereunto put their seals. 

Done at Paris, the tenth day of Florea}, in the elev.enth year of the French republic, 
and the thirtieth of April, 1803. 

ROBERT R. LIVINGSTON, 
JAMES i10NROE, 
BARBE MARBOIS . 

• 

CONVENTION 

[L. S.] 
[L. s.] 
[L. S.] 

BETWEEN THE UNITED STATES OF All'IERICA AND 'l'HE FRENCII 

REPUBLIC. 

The president of the United States of A1nerica and the first consul of the 
French republic, in the name of the French people, in consequence of the treaty 
of cession of Louisiana, which has been signed this da·y, ,vishing to regulate 
d!.)finitively everything ,vhich has relation to the said cession, have authorized 
to this effect the plenipotentiaries, that is to say: the president of the United 
States has, by and ,vith the advice and consent of the senate of the states, 
nominated for their plenipotentiaries, Robert R . Livingston, minister plenipo
tentiary of the United States, and James ].ilonroe, minister plenipotentiary and 
envoy extraordinary of the said United States, near the government of the 
French republic; and the first consul of the Frencl1 republic, in the name of 
the French people, has nan1ed, as plenipotentiary of the said republic, the 
French citizen Barbe l\ifarbois; ,~1ho in virtue of their full po\vers, which have 
been ex.changed this day, have agreed to the follo1ving articles: 

ART. 1. The government of the United States engages to pay to the French 
government, in the manner specified in the follo,ving artic1e, the sum o-f sixty 
millions of francs, independent of the sum which shall be fixed by another con
vention for the payment of the debts d11e by France to citizens of the United 

States. 

-
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ART. 2. For the payment of the su111 of sixty millions of francs, men tioned 
in the preceding article, the 1Tnited States shall create a stock of eleven lnillions 
two hundred and fifty thousand dollars, bearing an in1 erest of six per cent. per 
annum, payable half yearly, in London, .. ,\111stercla1u, or Paris, amounting, by 
the half year. to three hundred and thirty-seven thousand five hundred dollars, 
according to the proportions " 'hich shall be clcter1nined hy the French goYern
ment to he paid at either place: the principal o.f said stock to be rein1hursed at 
the treasury of the United States, in annual pay1nents of not less than three 
millions of dollars each; of " ·hich the first payn1e>nt shall com 11enre fifteen 
.vears after the elate of the exrhange o.f ratifications. This stock shall l1 e trans
ferred to the go, ernn1ent of France, or to snrh pe1·sou or persons as shall be 
authori,:ed to receiYe it, in three 1nonths at n1o~t after the exchange of the rati
fications of this treat3T, and after T1oni~iana shall be taken possession of in the 
nam:::- of the g0Yernn1ent of the t Tnitrd States. 

It is further ag·rced that if th e li'rench goYcrnnH"nt should he desirous of dis
posing of the said stock, to rereiYe the c-apital in Europe, at shorter ter1ns, that 
its measures .for that purposes shall he taken so as to .faYor, in the greatest de
gree possible, the credit of the United States and to raise to the highest price 
the said stock. 

ART. 3. It is agrrrd that the dollar of the 1Tnited Rtntrs spC'cified in the 
present conY<>ntion, shall be fixed at :fiYe francs 33:3:3-100000 or fiyc livres eight 
sons tournois. 

The present conYention shall he ratified in good and due forn1, and the rati
firations shall be exchanged in the space of six n1onths, to elate fron1 this da;v, 
or sooner if possible. 

In faith of which. the respective Plenipotentiaries have signed the abo,·e artices, both 
in the French and English languagrs, declaring, nevertheless, that the present treaty bas 
bc0n originally agreed on and ,vritten in tlle French language; to \Yhich they have here
unto affixed their seals. 

Done at Paris, the tenth of Florea}, eleventh year of the French republiC', 30th April, 
l 80~1 

-- • 

I~OBEI{T ll. J., T\TJX(l8TON, 
.T ... \:\fl?R :\fO~J{OE. 
J~ ... \ RBE :;.\f .,\.I~BOIB . 

• 

r L. s. 1 
f L. R. l 
[ I,, R. l 
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STATUTES OF IOWA 

CII .. \PrrER 1. 

ABA'I'EJIENT . 

.AN ACT relative to pleas in abatement, and the abatement of suits by the death of parties. 

SECTIOX. 

1. Pleas in abate1uent not to be received 
unlP~s the party file an affidavit. 

') ..., . 

If plE a be insufficient plaintiff to have 
costs. 

Suits against con1panies or associa
tions not to abate because all the 
partiEs are not joined in the suit. 

Plaintiff to sue out a sum1uons 
against the others, and upon the 
return thereof. insert their names 
and proceed as if Included in the 
original suit. 

Kot found to suggest their names, 
and proceed as in other cases. 

~o other plea for non-joinder al-
lo"'ed. 

:3. Suit by a single ,von1an not to a'bate 
on account of n1arriage. Proviso: 

SFCTIOX. 

4. Suits not to abate by death of plain
tiff or defendant. 

Executors to suggest such death on 
the record, ,vhich being done, ac
tion to proceed to final judgment. 

In suits against an administrator, 
,vben his letters of administration 
are reYoked, ho"' to proceed. 

S. Ho"' to proceed in suits where two 
or n1ore plaintiffs or defendants 
a1e joined, and one or more of 
them die. 

6. 3d, 4th and 5th sections of this act 
applicable to appeals, etc. 

7. Abbreviations not to prejudice or 
abate any v.Tit or process. 

~- Repealing clause. 

Be it enacted by the Co11nril a11d Ho1tse of Representatives of the Territory 
of' [01Pa: 

SEC''.:.'ION l. · '"I'hat no plea in abatement, other than a plea to the juris
clietion of the ro11rt, or "·here the tr11th of such plea appears of record, shall 
he ad1nitted or rrceiYecl, unless the pa1·ty offering the sa1ne file an affidavit of 
th1~ trn1 h thereof. And "·here a plea in abatement f 481 shall upon argument be de
t0.r111inecl insufficient, the plaintiff shall rcceiYe full costs to the time of over-
ruling fUeh plea. 

8Ec. 2. "'\Vhen one or 1nore of the parties of a company or association of in-
cliYiduals shall he sued, ancl the person or persons so sued shall plead in abate-
111ent that all the parties ,vere not joined in the suit, st1ch suit for that cause 
shall not abate. if the plaintiff or plaintiffs sue out a su1nn1ons against the other 
pnrtn('rs na1necl in the plea of abatement, and on the return of the st1mmons 
1nay insert in the derlaration the na1ncs of the other partners na1ned in st1ch 
plea. and prorr('d in all respects thereafter as thougl1 st1ch other partners named 
in said plea had hren included in the original suit. And if sucl1 partners named 
in ~aid plea cannot he found. the plaintiff or plaintiffs, upon the return of the 
said sun1n1ons. 1nay suggest in his declaration the na111es of those not found, and 
proceed as in other eas 0 s "·herr service is only n1ade on part of the defendants . 
. \nd no other plea in ahaten1ent for non-joineder shall he allo,ved in the> case. 

3 
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SEc. 3. No action commenced by a single woman, who intermarries during 
the pendency thereof, shall abate on account of such marriage: provided, the 
husband shall appear in court, and cause such marriage to be suggested on the 
record, and the suit may then proceed in the same manner as if it had been 
commenced after such marriage. 

SEC. 4. W11en any action shall be pending in any of the courts of this terri
tory, and the plaintiff, before final judgment, shall die, the same shall not abate, 
if it might originally have been prosecuted by his executor or administrator; 
and in such cases the executor or administrator n1:.ly suggest such death on the 
record, and enter his, her, or their names on the s11it, and prosecute the same. 
And if the defendant. ,vhile the action shall be pending in court, and before 
final judg1nent shall die, the same shall not abate if it might originally have 
been prosecuted against the e>::ecutor or administrator. And his executor or 
administrator may suggest su1~h death on the record, and have a s11mmons 
against the executor or administrator of such dereased defendant requiring them 
to appear and defend the action. If the said executor or administrator of such 
dercased defendant shall appear and make hi1n, her. or th 0 1nselYes defendants. 
or if they shal1 not appear and 1nake thcn1selYes defendants (such summons 
being served on eithrr the executor or administrator ten days before the sitting 
of the court) the action shall in either case proc<'cd to final judg-111C>nt accor<ling 
to 1a,v. 1\nd "'hen a suit shall be com111enced against an ad1ninistrE1tor, and be
forC' final jndginent his letter;,; of acln1iniHtratio11 shall be revokrd. and [ 49 l let
ters of administration h<' granted to another prrson, the snit sha11 not abate, but 
the plaintiff shnll suggPst su(•h fact upon record. and after snn11uons shall be 
served upon thP last acln1inistrator, the suit shal1 proreed to final jndgn1ent as iu 
othe1· c·asrs under this aeL 

8Ec. 5. In any action pending before an) <·onrt, if there be t,vo or n1ore 
plaintiff's or clc>frndants. and onr 01· more of the1u die hefore final judgment. 
if the cause of action surYive to the surviving plaintiff or plaintiffs. or against 
the surviving defendant or defendants, the \vrit or action shall not ahate, hut 
suc·h death being suggested on the record, the action shall proceed. 

REC. 6. 'fhe third, fourth, and fifth sertions of this art shall he applicable to 
all appeals and ,vrits of error. 

SEC'. 7. No "·rit or process ,vhatsoeYer shall aba1e or hp in any"'ise preju
diced by the usf' of abbreviations ro1nmonly Uf-C>cl in thr English 1anguage, or 
by the use of figures for nurnhc>rs as the~· ha, r h(•<'n hrrrtoforr anrl are uo,v 
used. 

BEc. 8. The act entitled "1-\n act to prevent t.he ahatcn1rnt of c11·1ions in cer
tain cases," approved Oc·tohrr 12, 1829, is herehy rrpea lrcl . 

.t\pproved Decemher 3, ~\. D. 18~8. 

• 
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A.PPI{EN'fl('ES 

CI-IA Pr.l'ER 2. 

APPRE~TICES', ETC. 

AN ACT concerning apprentices and servants. 

SJ:<'TION .. 

1. Persons apprenticed "'ith consent of 
tlarents or guardians, to serve for 
the specified ter1n. 

Infants having no parents or guardi
ans n1ay bind then1selves ,vith the 
approbation of justices. 

') Th<_• father being incapacitated the 
tnotber 1nay giYe llPr consent. 

3. Ap11rentice refusing to serve n1ay be 
rou1111ittecl to jail. by any justice 
u1Jon con1plaint of n1aste,r or rnis
t l'<'SS 

SECTION". 

:L Age of apprentice or servant to be 
inserted in indentures. 

-l. Apprentice may be discharged upon 
proof of ill treatn1ent by master or 
mistress, before t"'O justices. 

Parties aggrieved may appeal to dis
trict courts. 

Court to hear and determine the n1at
ter, and award costs, and its deci
sion to 'be final. 

Apprentite being delinquent, court to 
extend the tern1 of serviC'e. 

j 501 Jlr' it ,·11atfr ,1 hy flir• ('01111cil <111<1 lfousr of Rf'prrsf'11fnfii•as vf th<' Ter1·itor!} 
ol lou·a: 

~E<''I'lll~ 1. rr1ia1 ill1Y JH'l'S()ll honnd hy inclC'nturc• of his or her O\Yll 
free '"ill. ;111<1 ,Yith the C'OllSC'nt of his or her father (or, he being d,:,ad, of the 
1notlH·1· 01· ~rnardian) to he r.xpre.;;s<'d in such indenture, and signified hy suc•h 
parP11t 01· gnnrclian scn]ing nn<l signing the sa1ne indenture, and not other,visc, 
or hy Hny t\\'o jnstievs of the peace of the count>· as hereinafter directed. to 
sPrV<' ns n 1·lt>rk. apprentice>, or serYant, in any profession, trade, or employ-
111rnt. nntil thr. ngr. of t,Yc>nty-one >·ears, or for any shorter tin1e, although such 
<·l<~rk, apprPnti('<', or serYaut. shall h<' "·ithin the age of t\venty-one years at the 
111nkin!! of ,1ny snc·h iu<lentur<', shall hr hountlen to serYe for the ter1u in the 
indcntnl'c specifiPd ;1s fully ns if the sa1n~ clerk, apprentice, or scrYant, \\'as of 
t'n ll agP at the 1naking of the san1e: proYitled, al,Yays, that it shall b e la\\·ful 
1"01· nn? n1c1l0 iufnut und0r the ag-P of t.,ventr-onc years. or an:v fe1nale infant 
n11dc•1· t hr ;ig-e of eightr<'n )'rars, and ,Yho shall ha Ye no parent living, nor any 
!!na1•clia11. Ii~· and \\'ith the c1ppruhation of t,Yo jnstiC'es of the peace of the rounty 
in ,,·lii,·h hL' 01· sJ11, n1ay rcsillc. to hind hi1nself or herself apprentice as afore
sai<l. until snc•h infant or n1alc arriYc at the age of t,vent)·-one years, an<l if a 
f,•111:tl(• tn tlH· .i~c' of l'i~ltt(•en y<'Hrs. \\'hil'h approbation shall he endorsed on 
th,• i11d1•nt111·<>. nn<l t'\'l'l'Y sn<'h ind~ritnl'" ~hall he> Yalid ancl binding. 

~E<'. :2. Tlu1t \YlH·n th<' fnthrr of nuy c·hild is not in legal capacity to give 
tlt(• 1·nns,•nt afor1'snid, th" n1othcr of such child shall haYe tlH' sa1ne po,ver to 
£iY1' s11,·h ,•ons!:'nt ns if th<' father \Yas dead. 

Sc,·. :L 'rhat if an)' P<'rson ,Yho shall he hound as aforesc1id, shall refuse to 
~;,,r,·e a~ ,111 appri'ntivr. or scrYant, a<•cor<ling to the tcr1ns of indenture made as 
:tf111•1>· aid. th1•11 npn11 the 1•01nplnint of tlH• 111:1stcr or 111istrcss. to \Yho1n sneh serYaut 
or appr1•nt i1·e slutll he bouncl. to any justice of the peace of the county \\'herein 
tlu~ :-:airl rt•fnsril shall he n1nclc, said justice of the pence shall haYe po,vcr and 
:intltoritY h,· this c1ct. hv " 'a rrant un<ll'r hi~ hand. or other,vis-e to send for the 

' . . ' 
pPr:-1111 ::-:n !'l•f'11-.ing-. ancl it' the s;1i1l p1•rson 1·efnse to sc1·vp as nn apprenli1·c or ser-
,·ant. h) <·0111111ii hin, or her to the ,inil of the proper county1 ther(\ to rernain 
until 11<1 or ::,;h1.:' lie• <·onl11 n1cll nn<l "·ill serve us an apprentice or serYant accorcl
iug- 10 the intrnt an<l 1111~;1ning of this c1ct. ..i\nd to the encl that the tin1c of the 
1·11111i11lla11«·1~ of th1• :--«'rvief' of ~111·h apprentice or servant 111a)' the 1nore plainly 
and 1•1~1'1ainly ;1ppc•;1r, th1• c1g0. nf 1'\'Pry su«•h infc111t so to he hound apJH'<'ntice 
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or servant shall be inserted in his or lier indentl1re, and the age of such infant, 
so inserted in the said indenture [51] (in relation to the contin11ance of his or her 
services) shall be taken to be prima facie eYidenee of his or her true age. 

SEC. 4. That it shall and may be lawn1l for an~T t"To or 1nore justices of the 
peace in any co1mty, upon any complaint or application b)· any apprentice or 
servant to11ching or concerning any misusage, refusal of any neces~ary pro
visions or clothing, cruelty, or other ill-treatn1ent of or towards such apprentice 
or servant, by his or her 1naster or 1nistress, hy prec-ept under their hands, to 
summon such master or 1nistress to appear beforP such justices, at a reasonable 
tiine and place to be named in such si.11n1nons, and such justices shall and may 
examine into the matter of such complaint, and 11pon proof thereof made upon 
oath to their satisfaction ( ,vhether the 1naster or 1nistr~ss be present or not. 
if serYice of the summons he also upon oath proYed) the said justices 1nay dis
charge such apprentice or RerYant h~· "·arrant or certificat<' under their handR. 
for "·hich "·arrant or certificate no fees shall he paitl. 

SEC. 5. That if any person shall think hiinself aggrieved hy suc·h determina
tion or "'arrant of s11ch justices as aforesaid, ( e"fcept an orclrr of commitment) 
such person 1nay appeal to the next distri<'t ronrt. to he holden in and for th1" 
county "'here s11ch detern1ination or order shall he n1nde. s-nC'h person giving 
six clays' notice of his intention of hringiug such appeal. ancl of the rause and 
1nattcr thereof, to such justic·cs of the peaee and th11 partit•s f'Onrerned, and enter
in~ into rerognizanc-r "·ithin three cln~·s c1ft~r surh notiee hefore so1ne justice 
of. the peace of such county, "·ith suffic·ient ~:uret~. t'Onditioned to tl'y snch ap
peal at. and ahide thP order and jnc1g111rnt of. and p,1)' such rosts as shall he 
a"'arded hy the judge of, said c1istric.:t court ; "·hich said court, 11po11 due proof. 
upon oath, of :-:ul'h notice ht>ing giYen. ancl of entering into surh recognizanee 
as aforesai<l. shall and are hereh)· (1ireetec1 to proc-red in. and hear. and finally 
determine the causes and nu1..tters of all suc·h appeals. a11d giYe and tnrard such 
costs to an~• of the respretiY(l parties as thry in tl1eir discrrtion shall jnclgr proper 
and reasonnhlr, not exceeding t ,rel Ye dollars; the san1c to be levied h~· distress 
and sale of the goods and chattels of surh per:-:on against ,,ho1n ~nrh det<:>rn1ina
tion shall he 1nacle, and that their juclg·1nents therein shall he final and con<'llt 
siYe to all parties concerned; and if the serYant or upprentiee shall he found 
to he d elinquent, he or she shall he sentenced hy thr said c-onrt to serYf', at its 
discretion. so 11111c:h longer tin1e as the court shall clee1n proper. 

ApproYecl .. January 18. ,\. D. 18:19. 
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[52] CIIAPTER 3. 

AlVIENDlVIENTS AND JEOF AILS. 

AN ACT concerning amendments and jeofails. 

S~.C'l'IOX. 

1. 1Iisprision of clerk, etc., not to annul 
process or record. 

Record and process may be amended 
before or after judgment. 

2. Courts may examine records, pleas, 
etc., and amend misprision of 
clerks. 

Defecti,e records, pleas, to be re
formed by the court. 

3. Court n1ay correct misprision of shel'
iffs and others, as well after judg
ment, as upon matter of law plead
ed. 

4. Decree, record or judgment not to be 
reversed for erasures or interlinea
tions. 

5. New entries by clerks not to impair 
pleas. 

6. After verdict, judgment not to be 
stayed by any default. 

, When given to be fn full force and 
strength. 

7. After verdict judgment not to be re
versed for lack of form, or default 
of any kind. 

SECTION. 

8. Or by any variance in form or lack 
of averment. 

9. Or for default in form or entering 
pledges for misnomer, error in the 
sum or time, or for want of certain 
allegations, averments and entries. 

10. In demurrer, court to decide only 
the causes of same, set forth by 
the party demurring. 

Certain omissions and defects not 
causes of demurrer. 

All omissions and defects save those 
set forth by the party demurring 
as cause for the same, may be 
amended after demurrer joined. 

11. Judgments on confession, not to be 
reversed for defects which would 
have been cured 'by verdict. 

12. Thi's act to embrace writs of man
damus and quo warranto. 

13. Courts to amend writs of error. 

14. This act not to extend to criminal 
matters or qui tam cases. 

Be it enacted by the Co1tnc·il and llouse of Representatives of the Territory 
of I ou•a: 

SECTION 1. That by the 1nisprision of a clerk or other officer of the court 1n 
any place "·heresoeYer it be, no record or process shall be' annulled or discon
tinl1ed hy 111istaking in ,vriting one syllable or one letter too much or too little, 
bi:1t as soon as the thing is perceived by challenge of the party, or in other 
n1anner, it shall he i1nmediately amended in dt1e form, without giving advan
tage to the party that challenges the same because of such 1nisprision; and the 
ronrt before ,vhom such plea or record is made, or shall be depending, as well 
[ 53] hy way of adjournment as by appeal or other,vise. shall l1ave power and au
thority to amend such record and process as aforesaid, as well after judgment 
in any suit, plea, record, or process given, as before judgment, as long as the 
same record and process is before them. 

SEC. 2. The court, in which any record, plea, process, declaration, count, 
warrant of attorney, writ, or panel, is or may be, while the same remains before 
them, shall l1aYe power to examine such records, processes, counts, pleas, war
rants of attorney, declarations, "\\!Tits, panels, and returns, by them and their 
clerks, and amend (in affirmance of judgments of st1cl1 records and processes) 
all that whicl1, to tl1em in their discretion, seemeth to be misprision of the clerks 
therein, so that b)' Sl1ch misprision of the clerks no jndgn1ent shall be reversed 
or annulled. And if any declaration, process, record, count, plea, warrant of at
torney, ,vrit, panel, or ret11rn, be certified ilefective, otherwise than according to 
the writing ,vhich thereof remaineth in the offices. courts, or places, from whence 
they are certified, the parties. in affir1nance of the judgments of such records and 
processes, shall have aclYantage to allege that the sa1ne ,vriting is variant from 

• 
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the said certificates; and that being found and certified, the san1e Yariance shall 
be, by the said court, reformed and amended according to the first writing. 

SEC. 3. The courts, before whom any misprision or default is or shall be found, 
in any record or process which, or hereafter, shall he depending before them, 
as well by "~ay of appeal or error, as otherwise, or jn the returns ( the same 
made by sheriffs, coroners, or an;y other) by misprision of the clerk of any of 
the said courts, or by misprision of the sheriffs, deputy sheriffs, or coroners, or 
their clerks or other officers, clerks or other ministers ,YhatsoeYer. shall have power 
to amend such defal1lts or n1isprisions according to their discretion, and by 
examination thereof by the said courts to be taken "·here they shall think need
ful; and all such amendments may be made as ,ve]l after a judg1nent given 
upon ,erdict. confe~sion. nihil elicit, or non sun1 inf or1naf11s, as llpon 111atter of law 
pleaded. 

SEC. -!. For errors assigned, 01· to he assigned in any record. process, war
r ant of attorney, ,,rit, original or judicial, panne], or r eturn, for that in any 
places of the same there be erasures or interlineations, or that there be any 
addition, subtraction, or diminution of words, letters, or titles. or parts of letters, 
found in any such record, process, warrant of attorney, '"'rit, pannel, or re
turn, no judgment. record, or decr ee, shall be reversed or annulled. 

SEC. 5. Record or process real, personal. or 1nixed, ,vhereof judg-[5-:l:]-ment or 
decree shall be given and enrolled, or things touching such pleas, shall in no
wise be impaired or amended by new entering of the clerks, either by record 
of things certified in no term subsequent to that in which such judgment or 
decr ee is or shall be giYen and enrolled. 

SEC. 6. If any issue has been or shall be tried by any court or jury, and be 
found for either party, in any court of record, then the court, by whom judg
ment ought to be given, shall proceed and give judgment in the san1e, any mis
pleading, lack of color, insufficient pleading, or jeofail, or any miscontinuance or 
distinl1ance, misconceiving of process, misjoining of the issue, lack of warrant of 
attorney, or any other default or negligence of any of the parties. counsellors, 
or attorneys to the contrary notwithstanding; and the said judgments thereof, 
so to be had and given, shall stand in full strength and force to all intents 
and purposes according to the said Yerdict or finding, without any undoing the 
same by appeal, writ of error, or false judgment, in like form as though no 
such default or negligence had ever been had or committed. 

SEC. 7. If a Yerdict of a court or jury shall hereafter he gi,·en for either 
party in any col1rt of record, the judgment thereupon shall not be stayed or 
reversed by any default of form, or lack of form in any writ, original or judicial, 
count, declaration, plaint, bill. suit, or demand, for ,vant of any "·rit, or by 
reason of any imperfect or insufficient return of any sheriff or other officer, 
or for want of warrant of attorney, o'r by reason of any manner of default in 
process, upon or after any aid-prayer, or voucher; nor shall any such r ecord or 
judgment after verdict, to be giYen hereafter, be reversed for any of the defects 
or causes aforesaid. 

SEC. 8. If any Yerdict be rendered by the court or jury for either party in 
any court of r ecord, the judgn1ent thereupon shall not be stayed or reversed 
by reason of variance, in for1n onl:r, het"·een the original. writ or process and 
the declaration, petition , or de1nand, or for lack of any averment of any life 
or liYes of any person, so as upon examination the said person be found to be in 
life, or hy reason that any of the persons in whose faYor the verdict is r en
dered, is an infant and appeared by attorney . 

. SEC. 9. If any judgment shall hereafter be given b:y a court or jury for 
either party in a court of record, judg1nent thereon shal l not be sta3·ed or re
Yersed fur any default in forn;t. or lack of form, as becausP the name of the 
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sheriff is not returned upon the original writ or process, or for default of en
tering pledges upon any petition or declaration, or for default of alleging 
the bringing into court any bond, bill, inden-[55]-ture, or other deed of writing, 
mentioned in the declaration or other pleading, for default of allegation of 
bringing into court letters testamentary or of administration, or by reason 
of the omission of the words '' with force and arms,'' or '' against the peace,'' 
or for or by reason of mistaking the christian or surname of the plaintiff or 
defendant, demandant or tenant, sum or sums of money, day, month, or year, 
by the clerk, in any bill, petition, declaration, or pleading, when the right name, 
sum, day. 1nonth, or year, in any writ, record, or proceeding, or on the same 
record where the mistake is committed, is or are once correctly alleged, where
unto the party might have demurred and shown the same for cause, nor for 
the want of the averment or words, '' and this he is ready to verify,'' or '' and 
this he is ready to Yerify by the record,'' or for not alleging '' as appears by 
the record,'' or that there was no right venue, so as the cause was tried by a 
jury of the proper county or place where the action is laid; nor shall any 
judgment after any verdict be reversed for want of entering that the person 
against whom such judgment is given, "be in mercy," or "be taken,'' or by 
reason that the words "be taken" are entered for "be in mercy,'' or that 
the words "be in mercy," for "be taken," nor for that in the judgment "it 
is granted," or "it is adjudged," are entered for '' it is considered," nor for 
that the increase of costs after the verdict are not entered at the request of 
the party for who1n judgment is given, nor by reason that the costs on any 
judgment are not entered to be by consent of the plaintiff; but all such omis
sion, Yariance, defects, and other matters of like nature, not being against the 
right of the matters of the suit, nor whereby the issue or the trial is altered, 
shall be amended by the courts where such judgments are or shall be given, 
or whereunto the record is or shall be removed by appeal or writ of error. 

SEC. 10. Where any demurrer shall be joined and entered in any action or 
suit in any court of record, the judges shall proceed and give judgment, ac
cording as the very right of the matter in law shall appear unto them, without 
regarding an:v imperfection, omission, or defect, for want of form in any writ, 
return, plaint, declaration, or other pleading, process, or course of proceeding 
whatsoe,er, except those only which the party deml1rring shall specially and 
particularly set down and express, together with his demurrP-r, as cause of 
the same. not,vithstanding such omission, cause, or defect, might heretofore 
have heen taken as n1atter of substance, so as sufficient matter appears on 
the said pleadings on ,vhich the court may give judgment according to the very 
right of th e cause; and therefore no advantage or exception shall be ta-[56]-ken 
of or for an i1nmaterial traverse, of or for default of entering pledge upon any 
petition or declaration, for the default of alleging the bringing into court any 
bond, bill, indenture, or ,vriting, mentioned in the declaration or other plead
ings, or of or for the default of alleging the bringing into court letters testa
mentary or of administration, or of or for the omission of the words "with 
force an.d ar1ns, '' and '' against the peace,'' or either of them, or of or for the 
want of the averment or words, '' and this he is ready to verify,'' or '' and this 
he is ready to Yerify by the record,'' or of or for not alleging '' as appears by 
the record,'' but the court shall give judgment to the very right of the cause 
as aforesaid, ,vit11out regarding any such omission, imperfection or defects, or 
other matter of like nature, except the same be specially and particularly set 
down and shown for cause of demurrer. And no judgment shall be reversed 
for any S'nch imperfection, omission, or dC'fect, or ,vant of form, except such 
only as are hefore excepted. And after demurrer joined, the court, before 
,vhom the ~arn° shall be pE>nding, 1nay, from time to time, amend all and every 
such imperfeetion. 01nission, and defect, and ,vant of form, as before men-

• 
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tioned, other than those only which the party den1urring shall specially and 
particularly set down, together with his demurrer, as aforesaid. 

SEC. 11. Everything hereinbefore contained shall extend to all judgments 
,vhich shall be entered upon confession, nihil dirit, or non su,11 inforniatus, in 
any court of reeord, and no such judg1nent shall bP re, er-.,t>d. nor any judgment 
upon any ,vrit of inquiry of da1nages exeeutccl thereon ~hall ]>e stayed or re
-versed for or by reason of any in1perfection, omission, d('fect, 111atter or thing, 
,vhich ,voulcl have been aided and cured hv this a<·i in c·.-1se a verdict had been 

~ 

given in such action or suit, so there he an origiual ,,·rit duly issued according 
to la,v. 

SEC. 12. rrhis act shall extend to all ,vrit-; of n1a nda 01 us, nnd infor1nations 
of the 1Jature of quo 1vaPraJ1to, ancl proceecli11g·s thf•rcon. 

SEC. 13. ..A.11 \\·rits of error, \\'herein there shall he n11~r varianre fro1n the 
original record, or any other defect, 111ay and i-hall hr a1nended and n1ade 
agreeable to Sllch rc>cord by the respecti-ve courts \\"here sueh ,Yrit'l of error 
are or shall be n1ade returnable. 

SEC. 14. No part of this act shall extend to an~· indietn1ent or presentment 
for any crilninal matter or process upon the saJne; nor to any ,vrit, action: or in
formation upon any penal statute; nor to any outla,Y or p1·ocess therel1pon 
in order thereunto. 

Approved January 241 .fl.. D. 1839. 

(57] CIIAPTER 4. 

ARBITRATORS AND REFEREES. 

AN ACT concerning reference to arbitration, by agreement before a justice of the peace; 
or to referees, by agreement before the district court. 

SECTIOX. 

1. All controversies may be submitted 
to arbitration according to the pro
visions of this act. 

2. Form of agreement and manner of 
aknowledging the same. 

3. "\Vhen specific demand is submitted 
it must be set forth in a state
ment annexed to agreement. 

4. What demands may be submitted. 
5. Submission may not be revoked with-

out the consent of both parties. 
6. Time when a"•ard shall be reported. 
7. Delivery of the same to the court. 
8. Court to have cognizance thereof. 
9. Court may accept, reject or reco111-

mi t the same to arbitrators. 

SECTJOJ\'. 

10. When the a\"\·ard at any session of 
the court within the time limited, 
parties to attend ,vithout notice. 

11. ::\Iajority of arbitrators may make 
award. 

12. Arbitrators n1ay a"·ard for costs, 
subject to the action of the court. 

13. Party aggrieved by award have no 
appeal, but may bring "'rit of 
error. 

14. Fees to justice of the peace, and in 
the district court. 

15. Litigants may v;ith the consent of • the court, refer the cause to three 
persons. 

16. Power and duty of referees in such 
cases. 

B e it enactecl by ihP Council ancl Ilouse of Represenlaiiucs of the Territory 
of Ioioa: 

SECTIO'N' 1. ..,.\11 controversies which n1ight be the suhject of a personal action 
at la\V, or of a suit in equity, may be submitted to the decision of one or more 
arbitrators in the manner provided in this act . 

I 
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SEC. 2. Tl1e parties sl1all appear in person, or by their lawful agents or at
torneys, before any justice of the peace, and shall there sign and ackno\Yledge 
an agreen1ent, in st1hstance as follows: 

JZ-no"· all men, that-- of -- and -- of -- have agreed to subn1it 
the clen1and, a state1nent whereof is hereto annexed, ( and all other deinands 
bet,Yeen then1, as the case may he,) to the deter1nination of --, --, and 
--, the award of ,Yl1on1, or the greater part of whom, bejng made and re
ported within one year from this day to the district cot1rt for tl1e co11nty of 
--, the judgn1ent thereon shall be final; and if either of the parties shall 
neglect to appear before the arbitrators, after due notice given them of the 
ti1ne and plaee [58] appointed for hearing the parties, the arbitrators may pro
eeed in his ahsenc<). Dated this -- dav of -- in the year --• • 

A.\.nd the justice sharl subjoin to the said agr eement his certificate, in sub-
stance as follo,V's: 
-- ss -- -- Then the ahove na1ned -- and -- personally appeared 

( or the ahoYe n a.ined -- personally, and the said -- by the said --, his 
nttorne.r. appeared. ( as the case n1ay be) and acknowledged the a hove instru1nent. 
by the1n signed, to be their free act, before 1ne -- justice of the peace. 

8Ec. 3. I f any specific de1nand is subu1itted to the exclt1sion of others. the 
den1and suh1nitted shall he set forth in the state111ent annexed to tl1e agree-

. 1nent, other,vise i t shall not be necessary to annex any statement of a de1nand, 
and the words in the agreement relating to sucl1 statement may he omitted, and 
the sub1nission may then he of all demands between the parties, or of all de
n1ands "·hich either of them has against the other ; or the submission may be 
varied in this respect in any other manner, according to the agr eement of the 

parties. 
REC. 4. Ko such agreement to subn1it all de1nands shall include any demands 

but such as 1nigl1t be the subject of a personal action at la,,\ or of a suit in 

e<1uitv. . . 
8Ec. 5. Neither party shall haYe po,,·er to r evoke a suh1nission. 1nade as 

11erein provided, without the consent of the other; and if either of then1 shall 
n<'glect to appear hefore the arhitrators, after due notice, the arhitrators 1nay 
n<'Yertheless proceed to hear and detern1ine tl1e cause, 11pon the evidence pro
duced by the other party, as provided in tl1e agreement of submission. 

8Ec. 6. The time \\'ithin which the award shall be n1ade and r eported, may 
be varied, according to the agreement of the parties; and no a,vard 1nade after 
that t ime shall haYe any legal effect or operation, unl ess made ·npon a re
con1mitment of the a,vard by the court to ,vhich it is reported. 

8Ec. 7. The award shall be delivered by one of the arbitrators to the court 
designated in the agreement. or shall he enclosed and sealed by them and 
transmitted to the court, and shall remain sealed until opened hy the clerk. 

SEC. 8. The court to ,vhich the a"·ard is returned shall have cognizance 
thereof in like manner, and like proceedings shall be ha<l thereon, as if it had 
been made by referees appointed by a rule of tl1e same court. 

REC. 9. The award may be accepted lll' r ejected by the cot1rt for f 59] any legal 
and sufficient reason , or it may be recommitted to the same arbitrators for a re
hearing by them; and when an award is accepted and confirmed by the court, 
judgment shall be rendered thereon in like manner as t1pon a like award made 
by referees appointed by a rule of the court, and execution shall issue ac-

cordingly. 
SEC. 10. The award may be r eturned at any term or session of the court 

that shall be held within the time limited in the submission, and the parties 
shall attend at every such term or session without any expr ess notice for that 
purpose, in like manner as if an action for the same cause were pending • be-

..,.. 
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42 ARBITRATORS AND H.EFEREEH 

t,veen the111 in the san1e court; but the court 1nay requirP actual notice to he 
given to either party, when it shall appear to the1n necessary or proper, before 
they proceed to act upon the award. 

SEC. 11. All the arbitrators shall 1neet and hear the parties. hut an a,rard 
hy a majority of them shall be valid, unless the roncurrence of the whole he 
expressly required in the submission. 

SEC. 12. If there is no provision in the subn1ission concerning the costs of 
the proceedings, the arbitrators may make such an a"·ard respecting the costs 
as they shall jl1dge reasonable, including therein a cou1pensation for their 
own services; but the court may reduce the su111 charged for the co1npensation 
of the arbitrators, if it shall appear to then1 11nreasonahle. 

SEC. 13. No appeal shall be allowed fro1n any order or juclg1nent of the dis
trict court, upon any award n1ade under this act, but ·any party aggrieved by 
such judgment may bring a writ of error, for any error in la\V or fact, as in 
other cases, and the supreme court shall thereupon render such judgment as the 
district court ought to have rendered. 

SEC. 14. The fees of the justice of the peace for making out the agreement 
of submission, and certifying the acknowledgment thereof, shall be fifty cents; 
and the fees payable in the district court shall equal those for the like i::-erv1cea 
,vith respect to an award made under a rule of that court. 

SEC. 15. Be it further enacted, that \vhenever it shall appear in any cause 
pending in any district court, by the oath of either party, or otherwise, that 
the trial of the same will require the examination of a long account on either 
side, such court 1nay, on application, and by and ,vith the consent of both 
parties, permit them to enter jnto an agreement before the court to refer such 
cause to three persons, naming them in said agreement, which shall be certified 
by the clerk, and fil- [ 60]-ed in his office: provided, that if the parties cannot agree 
on the third person, the court may name him. 

SEC. 16. The like course shall be had ,vith the award of such referees, as 
herein directed for arbitrators awards, and both referees and arbitrators shall 
have power to adjourn, from time to time, on good cause shown, and any one 
of them may administer the necessary oaths to witnesses. Subprenas for wit
nesses before referees shall issue from the district court as in other cases; 
before arbitrators from a justice of the peace. The costs of reference shall 
be taxed as other costs of suit, and, if not otherwise provided for, 1nay be de
termined by the district court. 

Approved January 25, A. D. 1839. 
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CH1\PTER 5. 

AGRICULTURE. 

AN ACT for the encouragement of agriculture. 

1. :\loner appropriated and to whom. 

•> Time and manner of forming terri
torial society, and powers. 

3. Other societi'es how organized, pow
ers. lin1its and 1nembership. 

4. When an1ount of subscription is to 
be gi, en to county soc•iety. 

SECTIOX. 

5. Officers of territorial society and 
duty of the same. 

6. ~.\bstract of expenditures to be trans
mitted to secretary of territory 
,Yi th a report to territorial society. 

7. 4ExecutiYe comn1ittee to report to sec
retary of territory. 

8. Ex-officio men1bers. 

!Jr ii enacted bu the Couucil and !louse of Rep1·esc11tatii:es of the 11erl'itory 
of Iozva: 

SECTIOX 1. That the sum of twelve hundred dollars per annum, or such other 
sum as the congress of the United States may grant for that purpose, shall be 
and is hereby appropriated for the promotion of agriculture, and household 
n1anufactures in this territory, in the manner following, to-wit: The county of 
Clayton. thirty dollars; the county of Clinton, twenty dollars; the county of 
('Pdar. thirty dollars; the county of l)ubuque, seYenty dollars: the county of Des 
1loines, one hundred and forty dollars; the county of IIenry, eighty [61] dol
lars; the county of Jones, twenty dollars; tl1e county of Jackson, thirty-five 
dollars; the county of Johnson, thirty-five dollars; the county of Linn. thirty 
dollars; the county of Lee, one hundred and forty dollars; the county of Louisa, 
forty-five dollars; the county of l\Iuscatine, forty-fiYe dollars; the county of 
Scott, forty-five dollars; the county of ·\"Yashington, thirty-five dollars: the 
county of ,Jefferson, sixty dollars; the county of ""i.,T an Buren. one hllndred and 
fortJr dollars; Io,va territorial agricultural society, t,vo hundred dollars. 

8Ec. 2. .\. territorial agricultural society, may he organized at the seat of 
government. in the same manner as county agricultural societies are no"· or
ganized, and shall have the sa1ne privileges, and pe1·for1u the san1e duties for the 
,vhole territory: and shall have its meetings and l'ai1·s. at surh tin1es ancl places. 
as the proper officers of the society may direct. 

SEC. 3. Whenever the citizens of any to,vnship or to,vnsh1ps, ,vhether or
ganized or not, shall desire to form an agricultural society, they shall be organ
i7ed in the same n1anner as county societies are organized; shall be called to
gether for the purpose of organization, at such ti1ne and place as those requir
ing the call shall direct: and c:;hall haYP the ~ame po,vers and duties for their 
respective lin1its, as county societies no,v have; tC'rritorial, county and township 
societies sl1all regulate the prire of adniission to n1e1nhership. nn<l the price of 
annual subscription. 

SEC. 4. ,Vhen any county agricultural society, no,, formed. or to be formed 
in this territory, shall raise by voluntary suhscription any su1n of 1noney, the 
president and treasurer shall make and subscribe an affidavit of the facts of 
the formation of such society, and of their having raised a certain su1n, specify
ing the amount thrreof, which affidaYit shall he filed "·ith the secretary of the 
territory, who shall, if <'ongrcss shall appropriate the stun herein mentioned, 
pay to the treasurer of the society a su1n equal to the amount of such subscrip
tion, not exceeding the amount to which such society woul<l be entitled, under 
the apportionment aforesaid; and when there are t,vo or more societies in any 
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44 AGRICULTURE 

county, the said secretary shall divide the su1n appropriated to sueh county 
a1nong the1n: provided, each socjety shall raise, hy Yoluntary subscription, a 
sum equal to the amount set a part for such count}r. 

SEC. 5. The Iowa territorial society, and the se, eral societies in counties no\\' 
formed, or to be for1ned in this territory, shall annually elect such officers, as 
they n1ay dee1n proper; and it shall be the d11ty of such offic·ers, annually to regu-
1 ate antl a"·ard pre111iunis, on such arti-[62]-cles, prodnrtions, and improYements, 
as they may deem best calculated to promote the agricultural, and household 
manufacturing interests of this territory; haYing especial reference to the net 
profits which accrue, or are likely to accrue. from the mode of raising the crops 
or stock, or the fabrication of the article, "-ith the intention that the reward shall 
be given to the most profitable or econon1ical n1ode of competition: pro,ided, al
'ivays, that before any pren1ium shall be delivered to the person clai1ning the same, 
he shall deliver to the president of the society, as acc11rate a description of the 
process, in preparing the soil, raising the crop, or feeding the animal, as may bE'; 
also the product of the crop, or of increase in the valuation of the animal, with a 
Yiew of showing accurately the profit of cultiYating the crops or feeding and 
fattening the animal. 

8Ec. 6. The president of the territorial society, and the scYeral presidents 
of the societies in counties 'ivho shall receiYe or expend any of the moneys hereby 
appropriated, shall annually, in the month of NoYemher, transmit to the sec
retary of the territory, a detailed account of the expenditures of all 1noneys, 
which shall con1e into their hands under this act, stating to whom and for "'hat 
purpose paid, with the Youchers therefor; and said presidents of said societies 
in counties, shall annually transmit in the month of NO',·ember, to the executive 
committee of the territorial society, all reports or returns which they may de
mand, and receive from the applicants for premiums, together with an abstract 
of their proceedings during the year. 

SEC. 7. The executive committee of the territorial agricultural society, shall 
e-s:amine all reports and returns, made by the presidents of societies in countie~, 
c.1nd condense and arrange the same, together with a report of their owi1 pro
ceedings during the year, to the secretary of the terr itory, jn the month of 
December in each year . 

SEC. 8. The presidents of the several county societies, or delegates fro1n them, 
~o be chosen annually for that purpose, shall be ex-officio 1nembers of the Iov.-a 
terr itor ial agricultural society. 

Approved February 18, A. D. 1842 . 
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AGRICULTURE. 

AN ACT for the encouragen1ent of agriculture and don1estic manufactures. 

SFTTIO~. SECTION. 

1. Persons desirous to form a society 6. Seal. 
how to proceed. 7. Donations. 

2. When may organize. 8. Pro tern president. 
3. Officers of society and tin1e and man- !l. Po"·ers and duties of societies avail-

ner of electing them. ing themselves of the provisions of 
4. Society n1ade a body politic. this act. 
" Name and style and powers. 10. Appropriations specified. 
5. Powers and duty of president and di- 11 l\Iembers may withdraw. 

rectors. 12. By-Ja"i'S of society. 

Be it enacted by the Counc-il and !louse of Representatives of the TerrifC1ry 
of lo1ua: 

SECTION 1. That "'hcneYer the citizens of any county shall be desirou~ to f01·u1 

a sorjpty for the promotion of agriculture and domestic manufacturt't;, notjcc 
of a 1nc,.>tin!.{ to he held for this purpose. at the county seat, signt=:rl hy three or 
more c-itizens of the county, shall be posted at three of the most puhli1~ placr.s 
th<'rein, and at least thirty clays antecedent to the time appoi-r1tetl for ~uch 
n1eeting or the notice rnay be published for three successive "·eeks in nny 
ne,vs!)aper printed within the county. 

SEC. 2. If twenty or more of the citizens shall assemble in p11rst1ance or 
notice given as aforesaid, they shall proceed to elect a chair1nan ~nll serretary, 
after ,vhich a Yote shall be taken on the question of incorporating t horhselves 
under the provisions of this act. And if it shall appear that the numher ·roting 
in the affirmative is not less than twenty, an election shall be fortln\'ith held 
by ballot for officers of the society, the chairman and secretary of the 1neeti11g 
acting ~~ judges. 

SLc. 3. The officers of the society shall consist of a president, vice president, 
tr<'asurer, secretary and five directors, who shall hold their offices f, ,r one ye:ir 
and 1mtil their successors are chosen, and the annual election sltall he h2ld on 
a day to be appointed by the said president and directors, who :::hall likewise 
have power to appoint from time to time such Rubordinate officers as may by 
them be deemed necessary. 

[64] SEC. 4. A certificate signed by the chair1nan and secretary of the 1neeting, 
of said election of president, vice president, treasurer, secretary and rlirectors 
in conformity to this act, shall be recorded in the office of the county recorder 
"-ithin ten days after such election, and the society shall then be in la-,v and i.n 
fact a body corporate and politic, by the name and style of '' 1'h8 soci.ety for 
the promotion of agriculture and domestic manufactures in thi> county of 
--, '' or, if the society be established for agricultural purposec; only, by the 

name and style of "The agricultu~al society of --- county," and by such 
corporate name and style the members of the society and their successors, n1ay, 
in law and equity, sue and be sued, plead and be impleaded, answer and be an
s,vered, defend and be defended, in all suits, actions, plaints, pleas, causes, 
1natters and demands, as fully and effectually, to all intents and pl1rposes as 
any person or persons, or bodies corporate and politic, may 01· ean r!o. 

SEC. 5. The president and directors, or a majority of them, :-;hall have power 
t•> 1nak" by-la,vs and to alter and repeal the same; to fill vancanc·ies in their o,vn 
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bn<ly, er in any office pertaining to the society, if such vacancy :shall happen 
het,veen the times of holding annual elections; to determine the nmoun t of sub
scri pi-ion to be annually paid by eacl1 member, which shall not ~xceed fi ,·e dol
la1·s nor he less than one dollar; to provide for the admission of ne\.-v memoers, 
and to fix the price or sum to be paid on their admission; to prescribe the 
mode of holding future elections, and the manner in which notice thereof shall 
he giYen; to call a special meeting of the society by advertisement i11 any ne,vs
paper of tlie county, or otherwise, whenever in the opinion of tha said president 
and directors, or a majority of them, the same shall be necessl;l,i·y; and to np
poiut the days for the annual exhibition and distribute the premiums. 

SEC. 6. '.rhe society shall have a co1nmon seal ,vhich the president and dirc,c
tors shall affix to all their official acts, and said seal 1nay be altered or revoked 
by a Yote L'f the members at any annual meeting and another jnstitutcd ii1 lieu 
thereof. 

SEC. 7. 't1he society 111ay receive donations of land, or other property, f,)r the 
use of the society, provided, that no such corporation shall hold any greater 
amount o E real estate than the value of one thousand dollars for a longer period 
than tvvelve months. 

SEC. 8. The president or in his absence the vice president shall prrside at 
the meetings of the directors, and ha,·e a casting Yote on all [65] questions; and if 
both these officers shall be absent the directors may rhoose a president pro tem. 
from their own body. 

SEc. 9. Every society availing itself of the proYisions of this law shall at 
th<'ir discretion annually and publicly offer premiums for the introductiou or 
improvement o.f any breed of useful ani1nals. or of any tools or implements of 
hushandry-or for introducing, raising and preserving any valuable tree·~ or 
for the encourage1nent or advancement in any way of the several branches of 
agriculture or household manufactures. And such society shall annually in 
the month of November transmit to the treasurer of the territory an official 
statem<-"nt of its expenditures, expressing the objects for which premiums l1ave 
been awa1·ded and to ,vhom paid, accompanied by such general observations as 
tnay he deemed useful, ,vhich said statement it shall be the duty of the territorial 
treasurer to file in his office . 

.$Ee;. 10. No money shall be appropriated by any such society for :iny other 
purpo&e than the payment of premiu~s as laid down in the foregoi~g section, 
for publications on subjects therewith connected and the necrssary eoutingent 
expe11srs of the society. 

SEc. 11. No member of any society to he established under. the provisions of 
this aet shall he prevented from withdrawing therefrom, provided that notice of 
his intention be given to the treasurer and all dues paid. 

SEC. 12. '!,he by-laws to be made by any society under anrl by Yirtue of the 
authority bcrl:'in contained, shall not in any manner contravene this net or any 
other l:t\V of this territory. 

Approved .January 13, A. D . 1843. 
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CHAPTER 7. 

AGENT. 

AN ACT to authorize boards of commissioners to a,ppoint agents to dispose of real estate. 

SECTION. 

1. Board authorized to appoint agent. 
2. Oath and bond of same. 
3. Power and duty. 

SECTION. 

4. Commissioners to execute deeds. 
5. Sales by agent made valid. 
6. Act in force from time of passage. 

[66] Be it e1iacted by the Council and House of Representatives of the Territory 
of Iowa: 
SEC'l'ION 1. That the board of comm1ss1oners, of any col1uty i11 this t\!rritory, 

be and thny arP hereby authorized, at tJ,cir discretion, to appoi11t an agent to 
sell and disp()se of the real estate belonging to any such county, in such 1nanner 
as they may order and direct. 

SEC. 2. That the said agent, before he enters upon the duties of his office, 
shall take an oath faithfully and impartially to perform the same, and shall 
give a bond in such penal sum. as the board of county commissioners may direct, 
to be approved of by them, and which shall be filed with the clerk of said board. 

SEC. 3. That when any agent shall be appointed as provided in the first · sec
tion of this act, shall sell and dispose of any real estate of such county, said 
agent shall immediately make out and deliver to the purchaser or purchasers, 
a certificate, and state therein the terms of said sale, the amount for which it 
was sold, the amount received, the amount unpaid, ( if any) and the time when 
it will fall due, and the said agent shall, within ten days thereafter, deliver a 
copy of such certificate to the clerk of the board of county commissioners, of 
his proper county, at his office. 

SEC. 4. That any board of commissioners, who shall have appointed an agent, 
according to the provisions of this act, shall, at their first session after the 
terms of sale shall have been complied with, as specified in any certificate of 
their agent, make out, execute, and deliver, on application at the office of the 
clerk of said board, a good and sufficient deed or deeds to the purchaser or pur-

• 

chasers for the same. 
SEC. 5. That all sales heretofore made of any real estate, and deeds executed 

for the same by any agent having been duly appointed for that purpose, by the 
board of commissioners of any county in this territory, be and the sam.e are 
hereby declared good and valid, and sufficient for the conveyance in fee simple, 
of such real estate . 

SEC. 6. This act to take effect and be in force from and after its passage. 
A pp roved February 17, A. D. 1842 . 
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TERRITORIAL AGEXT. 

A~ ACT entitled an act supplementary to an act proYiding for the appointment of a 
superintendent of public buildings at Io" a City, and the appointn1ent of a territorial 
agent, and for other purposes. 

Sr£c:r1ox. 
1. Agent to sell forfeited lots. 
2. To give certificate of final payment. 
3. Agent to perform duties of commis

sioner in a certain case. 

SFCTIOX. 

4. Ce1 tifirates of final payment to be 
filed in secretary's office, when 
deed is to be 1nade. 

5. Duty and compensation of secretary. 

lie it enacted by the Council and Ifousc of Reprcsentafii•es of the Territory 
of Io1ua: 

SECTION 1. That it shall be la,Yful for the territorial agent to sell at private 
sale, to any person or persons applying for the ~ame, any forfeited and unsold 
lot or lots in Io,va City, for the price fixed llpon such lot or lots, under thr pro
Yisions of the ninth section of the act to ,vhich this is supple111entary. 

SEC. 2. That ,vheneYer full and final payn1ent shall haYe been rnade .for any 
lot or lots in Io,Ya City, the territorial agent shall giYe to the person or persons 
entitled thereto, a certificate of full and final pay1nent for the same. 

SEC. 3. 'l'hat the duties required to he performed by the acting con1missioner. 
in the act entitled '' an act to grant certain lots of land in Io,va City for church 
and literary purposes," approYed July 31, 1840, shall hereafter he perfor1ned 
hy the territorial agent. 

SEc. 4. That ,vhenever any certificate of full and final payn1ent for lots in 
Io,va City, shall he presented to the secretary of the territory, he shall file the 
Rame in his Jffice and make out a deed of conyeyancc in accordance ,yjth such 

• 
C'ertificate, ,vhich deed of conveyance shall he sealPd "·ith the seal of the ter-
ritory, signed by the governor and countersigned by the secretary, and when 
thus executed, shall convey to the grantee a title in fee sin1pl::- to the lot or lots 
therein described. · 

SEC. 5. It shall be the duty of the secretary of the territory to keep a record 
in his office of all deeds of conveyance made out by hi1n and executed according 
to the proYisions of thiS' act, and as co1npensation for th0 <lnties required of the 
said secretary under this sect.ion, he shall [ 681 be entitl<.,d to haYe nnd receiYe the 
su1n of one dollar and fifty cents for each deed by hin1 thus n1ade out and recorded, 
to be paid by the territorial agent, out of any 1noney in his hands arising fro1n 
the proceeds of the sale of lots in Iowa City. 

Approved February 17, A. D. 1842. 
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ClIAPTER 9. 

TERRITORIAL AGENT. 

AN ACT to define the duties of territorial agent, and for other purposes. 

Sr:cr10~. 
1. Agent to perform the duties hereto

fore performed 'by superintendent. 
2. Agent with two commissioners to re

value unsold lots in Iowa City and 
fix minimum price. 

" Commissioners to take oath, compen
sation, how paid. ' 

3. Reserves to be surveyed into lots 
and out lots. 

4. After notice given agent to sell the 
same at public sale. 

SECTIO,. 

4. Conditions of sale. 
5. After public sale, agent to sell at ,pri

vate sale, proviso. 
6. Application of proceeds of sale. 
7. Further duties of agent relative to 

• territorial debt. 
8. May continue work on the capitol. 
9. Comp€nsation. 

10. Offices of superintendent and direc
tor of penitentiary abo:ished. 

Be it enactccl by the (}ounci7 and ]louse of Representatives of the Territory 
of I ou1a: 
SECTION' 1. That from and after the passage of this act it shall be the duty 

of the territorial agent to perforn1, in addition to the duties no,v required of him 
as agent, all the duties l1eretofore required by law of the superintendent of 
public buildings at Io"1 a City. And that the second section of an act, entitled 
'' an act proYicling for the appointment of superintendent of public buildings 
at Iowa Cit}', and the appoi11tment of a territorial agent,'' approved January 
14, 1841, be and the same is hereby repealed. 

SEC. 2. It shall be the duty of the agent, in conjunction with t,vo commis
sioners to be appointed by the governor, to revalue all the unsold lots, outlots, 
and forfeited lots. in Iowa City, and to affix on the lots an average minimum 
price of eigl1ty dollars, and on the ot1tlots a price corresponding with the price 
of lots aforesaid. "rhe con1roissioners ap- [ 69 ]-pointed as aforesaid shall, before 
entering upon the discharge of their duties as above stated, take and subscribe 
an oath for the faithful performance of their duties according to la,v. The re
Yaluation aforesaid shall be made previous to the first of l\Iay next. Said com
missioners shall receive for their services two dollars per day, for the time 
they are necessarily employed, to be paid by the territorial agent out of the 
proceeds of the sales of lots. 

SEC. 3. I t sl1all be the duty of the agent, before revaluing the lots as pre
scribed in the foregoing section, to cause to be surveyed into lots and outlots, 
as he may deem proper, the following reserves, as they appear on the town plat 
of Io,va City, viz: the promenade. lumber yard, quary reserve, and governor's 
square, and after such survey shall have been made, the agent and commissioners 
aforesaid shall affix a valuation on such lots and outlots corresponding with the 
prices above stated. 

SEC. 4. After the valuation of lots shall have been made as prescribed in the 
second section of this act, it shall be the duty of the agent to give notice that 
a public sale of lots will be held in Iowa City, in the month of May next, the 
day to be designated by the agent in said notice; at which time and place he 
shall offer, at public sale, to the highest bidder, all the unsold lots, outlots, and 
forfeited lots. in Iowa City-; the above notice to be published in the newspapers 
published in Iowa City, for six weeks successively, previous to the day of sale. 
The conditions of sale to be not less than one-fourth, in cash, to be paid, one-
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half of the said one-fourth in advance, and the other half of the said one-fourth 
in six months from the day of sale, the rema1nder to be paid in labor or ma
terials on the capitol (the labor and materials to be such as the agent may 
prescribe) within six months from the day of sale, provided the agent shall 
require the same to be paid within that time. 

SEc. 5. After all the unsold lots shall have been offered at public sale as 
aforesaid, the agent shall be authorized -to sell, at private sale, any lot or lots 
that may remain unsold, at the minimum price affixed thereto, on the same 
conditions prescribed in the foregoing section of this act: provided, however, 
the agent may sell, at a discount of twenty per cent, any solid or unbl'oken 
blocks, and after payment shall have been made, the alleys or subdivisions of 
such blocks shall be used or vacated at the pleasl1re of the owner. 

SEC. 6. That it shall be the duty of the territorial agent to set apart the 
proceeds of the sales of lots of 1840 and 1841, together with the proceeds of the 
cash sales hereafter to be made, or so much thereof as may be sufficient for that 
purpose, and faithfully apply the same to the redemption of the scrip issued 
by the said p,gent in 1841. 

[70] SEC. 7. That it shall be the further duty of the said agent to conduct the 
business of his office, and to settle all accounts of his predecessors in office that 
remain unsettled at the passage of this act, in such manner as to settle and 
pay the debt or debts contracted with the Miners' bank of Dubuque with the 
least possible delay, and provide in future that there will be no danger of cre
ating a territorial debt: provided, however, nothing in the two preceding sec
tions shall be so construed as to authorize the issuing of any scrip to be re
deemed by the territory, or future state of Iowa. 

SEC. 8. That the agent may (if he can do so, and comply with the two pre
ceding sections,) proceed with the work on the capitol, to enclose the north gable 
of the same, to finish the chjmneys, and complete the first story above the base
ment, or so much thereof as the means at his command will enable him to do, 
and to do such other work as he may think proper. 

SEC. 9. The territorial age_nt shall ~ereafter receive, annually, as a compen
sation for his services, a salary of eight hundred dollars. 

SEc. 10. That the offices of director and superintendent of the penitentiary 
are hereby abolished, and that it is made the duty qf the warden to perform the 
duties heretofore imposed on said director and superintendent, whenever any 
such services are necessary. 

Approved F ebruary 13, A. D. 1843. 

• 

• 



LEGISLATIVE ASSEiIBLY 51 

Chapter 10. 

LEGISLATIVE ASSEMBLY. 

AN ACT to authorize the legislative assembly to punish for contempt and to privilege 
the members from arrest. 

SECTION. 

1. Each house may punish by fine and 
imprisonment all persons not mem
bers for disorderly behavior in its 
presence, and may expel its own 
members. Proviso. 

SEC'TIO~. 

2. Members privileged from arrest. 

3. Act in force from passage. 

Be it enactecl by the Council and Honse of Representatives of the Territory 
of Iowa: 
SECTION 1. That each l1ouse of the legi~·lative asse1nbly (71] shall have authority 

to punish by fine and impriso111nent every person not a member who shall be 
guilty of disrespect by any disorderly or cont empt11011s behaviour 1n its pres
ence, or who. in any place where the legislatiYe assembly is in session, shall 
ence, or -who, in any place where the legislative assemblye is in session, shall 
threaten har1n to the body or estate of any of its members for anything said 
or done in the assen1bly, or who shall assault or arrest any ,vitness or other 
person going or returning by order of either house, or ,vho shall rescue any 
person arrested hy order of either house of the assembly: and a majority of 
t,vo-thirds of either house may expel a member of its own body: provided always, 
that the council shall have cognizance only of offenses committed as afore
said against the council; and the ho11se of representatives shall have cognizance 
only of offenses as aforesaid against the house of representatives: and provided. 
that the fine shall not exceed two h11ndred dollars and the imprisonment shall 
not exceed forty-eight hours for any one offense. 

SEC. 2. And be it f1irth er enacted, that the members of the co11ncil and house 
of representatives sl1all be privileged fron1 arrest, in all c~~es except treason, 
felony, and breach of the peace, d11ring their attendance at the session of their 
respective houses, and in going to and r et11rning from the same, and from being 
questioned in any other place for any speech or debate in either house. 

SEC. 3. This act to take effect and be in full force from and after its passage. 

[Presented to the governor on the 25th of November 1839, and having remained with 
the governor three days, ( Sundays excepted) the legislative assembly beir;g in session 
this bill became a law NoYember 28, 1839.] 

• 
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CHAPTER 11. 

LEGISLA'rIVE ASSEJ:l\iBLY. 

AN ACT to provide for the annual organization of the council and house of representa
tives of the territory of Iowa. 

Sr::C'rJ0~-

1. Secretary of former council to act as 
pro te1n of succeeding. 

2. To receive and file certificates of 
election for members. 

r72] 3. To call to order at certain time. 

4. Committee of elections. 

5. Election of officers. 

SECTIOK. 

6. Chief clerk of house of representa
tives of former session to act as 
pro ten1 of the succeeding. 

7. To receive and file certificates of 
election for members. 

8. To call to order at certain times. 
9. Con1mittee of elections. 

l 0. Election of officers. 

Be it enacted by the Co1111cil and Ho,,se of Represe,,tatives of the Territory 
of I o,va : 

SECTION 1. Th at the secretary of the council in office on the last day of any 
session of the legislature, shall remain in office 11ntil the organization of the 
council of the succeeding annual session. 

SEc. 2. That i t shall be the duty of the secretary to receive and file all cer- • 
t ifi.cates of election issued for members of the council from the offices of the 
clerks of the board of county commissioners of the several counties in this ter-
ritory, and make a roll of the members who, from such certificates, appear to 
have been elected members of said council. 

SEC. 3. That the secretary, or if he should not be present, then some 1nember 
or other person appointed by the members present, shall, at twelve o'clock 
meridian, on the day appointed for the 1neeting of the legislature, call the mem
bers, so enroll ed, to order; the members shall then proceed to elect a president 
for the t in1e being. 

SEC. 4. 1'hat the council, when so organized, shall appoint a committee of 
elections by ballot or viva voce, as a majority present shall detern1i!le, to con
sist of five 1nembers, who shall forthwith proceed to exa1nine the credentials of 
members and all contested elections, (if any,) and report the same to the 
council. 

SEC. 5. That after the decision of all cases of contested elections, the council 
shall proceed to elect a president, secretary, and other officers to contil).ue 
during the session. 

SEC. 6. That the chief clerk of the house of representatives in office on the 
last day of any session of the legislature, shall remain in office until the or
ganization of the house of representatives of the succeeding a.nnual session. 

SEC. 7. That it shall be the duty of the chief clerk to receive and file all certifi
cates of election issued for n1ernbers of the J1ouse of representatives f rom the 
offices of the clerks of the board of county con1missioners of the several counties in 
this territory, and make a roll of the members "'ho, from such certificates, appear 
to have been elected members of said house of representatives. 

[73] SEC. 8. That the said chief clerk or if he should not be present, then some 
member or other person appointed by the members present, shall, at twelve 
o'clock meridian, on the day appointed _for the meeting of the legislative as
sembly, call the members, so enrolled, to order; the members shall then proceed 
to elect a speaker for the time being. 
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SEC. 9. rrhat the house, wl1en so organized. sl1all appoint a comn1ittee of 
elections, by ballot or- viva voce. as a majority present s11all determine, to con
sist of five members, ,vho shall forth,vith proceed to examine the credentials of 
the 1nembers and all contested elections, (if any,) and report the san1e to the 
hw•. . 

SEc. 10. That after the decision of all cases of contested elections, the house 
shall proceed to elect a speaker, chief clerk. and otl1er officers, to continue dur
ing the session. 

Approved January 6, A. D. 1840. 

CI-IA PTER 12. 

LEGISLATIVE ASSE~1BLY. 

AN ACT fixing the tilne for the annual meeting of the legislative assenl'bly. 

SECTION. SEC'fION. 

1. Commencement of session. 2. To be held at Iowa City. 

Be it e,,acted by the Coiincil and Ho11se of Rep,·ese,,tatives of the Te,·ritory 
of Ioiva: 

SECTION 1. That hereafter the legislative asse1nbly of this territory shall com
n1ence its annual session on the first 1\1:onday of December. 

SEC. 2. That the next meeting of the legislative assembly shall be held 
in Iowa City, on condition that the public buildings at Io,va City shall be so 
far completed that tl1e legislative assembly can be accommodated in said build
ings, or that other sufficient buildings shall be furnished for the acco1nmodation 
of the legislative asse1nbly, rent free; and in either case, the governor shall 
issue his proclamation, informing the members of the legislature of the fact. 

SEC. 3. All acts and parts of acts coming ,vithin the purvie,v of this act are 
hereby repealed. 

Approved January 13, A. D. 1841. 

[74 ] CI'!APTER 13. 

LEGISLATIVE ASSEl\1BLY. 

AN ACT to repeal an act entitled an act relating to officers of the legislative assetnbly. 

SECTION'. SEC'l'IOK. 

1. Act repealed specified. 2. 1'his act in force from passage. 

Be it enacted by the Cou'ncil a1id Ho·use of R epresentatives of the Territory 
of Ioiva: 
SECTION 1 . That the act approved the seventeenth day of February, eighteen 

hundred and forty-t,vo, entitled an act relative to officers of the legislative as
sembly, be and the sa1ne is hereby repealed. 

SEc. 2. This act to take effect from and after its passage. 
Approved January 21, A. D. 1843. 

' 
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CI-IAPTER 14. 

ATTORNEYS. 

AN ACT to fix the time for the first session of the supren1e court of the territory of 
Iowa, and for other purposes. 

SECTIOX. 

1. See note. 

8F;('TIOX. 

2. Attorneys of district courts may 
practice in supreme court. Proviso. 

Be it e,iacted 
of loiva: 

by the Coun cil and H oitse of Representatives of the Territory 

SECTION 1. 

NOTE.-This section relative to the supremfl court is made void by subsequent acts. 

SEC. 2. B e it e,iacted by the authority aforesaid, that all and every such 
attorneys and counsellors at la,v as are or may be duly and regularly admitted 
to practice lav;, in the several district courts ,vithin this territory, sha11 be and 
are hereby authorized to do and perform all and [75J every such act or acts as are 
or may be necessary in law, to commence and carry on any proceeding within 
the jurisdiction of the supreme court of the territory of Iowa: provided. never
theless, that every such attorney shall, before he shall be allo,ved to appear in 
person to do and perforn1 the office of an attorney or counsellor at law in open 
court, during the session of the same, upon motion, be qualified and ad1nitted. 
if such attorney shall be other\vise entitled to admission. 

Approved Nove1nber 28, A. D. 1838. 

C}IAPTER 15. 

ATTORNEYS. 

A>i ACT to regulate the admission of attorneys. 

SECTJO:--. 

1. Attorneys, etc., from other states ad
mitted to practice in the courts of 
this territory upon certain condi
tions. 

2. No other persons admitted without 
a license. 

SKCTIOX. 

3. !\r[ode of admission. 
4. Clerks to keep record of same. 
5. Attorneys to take oath. 
6. License may be revoked upon certain 

conditions. 
" Prov iso . 

Be it enacted by the Council and House of Represe,itatives of the Territory 
of Iowa: 

SECTION 1. That any attorney, counsellor of law, or solicitor ip chancery, 
who may have been admitted and licensed to practice law in any other state or 
territory in the United States, may be admitted to practice law in the several 

· courts of law and equity within this territory: provided, that any such appli
cant for admission as aforesaid, shall prod11ce satisfactory evidence to_ the court 
of his previous admission as aforesaid, and correct moral character. 

, 
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SEC. 2. That no person except as in first section provided, shall be admitted 
an attorney and counsellor of la"' within this territory, unless he shall l1ave 
previously obtained a license for that purpose from any t,vo of the judges of 
the sl1preme col1rt, whicl1 license shall constitute the person receiving the san1e 
an attorney and counsellor at law, and shall autl1orize him to appear in all 
superior and inferior courts of record in this territory. But no person shall 
he entitled to receive a li-(76]-cense as aforesaid, until he shall t1ndergo a thor
ough and satisfactory exan1ination by said judges, and prod11ce satisfactory eYi-
dence of his correct. 1noral character. 

SEC. 3. That all admissions to practice law within this territory, shall be by 
the supreme or district courts in session. 

SEC. 4. That the clerks of the several courts of law and equity within this 
territory, are hereby required to keep a roll of every attorney and counsellor 
of law or solicitor in chancery who may be admitted to practice in their re-
spective courts. 

SEC. 5. That every attorney or counsellor of law who shall be admitted to 
practice as such before he receives his certificate of admission, shall take an 
oath to support the constitution of the United States, and faithfully to demean 
himself in the practice of his profession to the best of his knowledge and ability; 
and said oath shall be endorsed and certified on his certificate of admission by 
the clerk of the court before wl1om the oath was taken. 

SEC. 6. The supreme or any district court may revoke the license granted to 
any attorney or counsellor of law, or may suspend any attorney or counsellor 
of law from practising as such for a limited time for any deceit, malpractice, 
or other gross misconduct, and eacl1 attorney and counsellor of law for any 
deceit, malpractice, or other gross misconduct, shall be liable in damages to the 
party injured thereby, and to such other punishment as may be provided by 
law: provided always, that every attorney, before his license shall be revoked, 
or before be shall be suspended from practising as aforesaid, shall receive a 
written notice from the clerk of the court, stating distinctly the grounds of 
complaint, or the charges exhibited against him, and he shall, after such notice, 
be heard in his defense, and be allowed reasonable time to collect and prepare 
testimony for his justification. 

""i\.pproved January 16, A. D. 1840. 
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[77] Cfl.t~PTER 16. 

ATTACHl\JENT. 

AN ACT allowing and regulating \\rits of attachment. 

SEC1lOX. 

1. Writs of attachment to issue upon af
fidavit filed containing certain re
quisites. 

2. Defendant may join issue on the 
facts set forth in the same upon 
the return of writ which shall be 
tried by jury. 

3. Other cases in ,vhich v.•rit may issue. 
4. Amount of bail. 
5. Writ not to issue in any case without 

'bond, with approved security be 
filed for damages by wrongful 
suing out. 

6. Service of writ. 
'i. Inventory and appraisen1ent of prop

erty. 

8. Rights of other claimants to be test
ed by jury. 

9. Officer to act in accordance with ver
dict but such verdict not conclu
sive. 

10. Property may be replevied upon giv
ing bond to produce property to 
ansv.•er judgment. 

11. Bond to be filed. 
J 2. Conditions not broken by unavoid

able accident to property. 
13. Sheriff liable if he fail to take suffi

cient bond. 
J 4. Property of a perishable nature may 

be sold. 
15. Sheriff accountable for the proceeds. 
16. Garnishee to be summoned. 
17. To be examined on oath touching 

the sums due. 

S1c110:-.. 

18. Failing to appear may be proceeded 
against for contempt . 

19. "\Vhen declaration must be filed. 
20. Defendant not appearing clerk to 

prepare an advertisement. 
21. Plaintiff to cause san1e to be pub

lished. 
22. Failing to do so attachment to be dis

missed. 
23. Defendant may plead at any time be

fore judgment. 
2-1. Defendant failing to appear after 

public notice judgment to be en
tered. 

2:i. Property to be sold, or if replevied 
plaintiff may sue on bond. 

26. Demand not being satisfied second 
suit may be instituted. 

27. Judgment against garnishee. 
28. Garnishee failing to appear con di

tional judgment to be entered, and 
scire facias to issue. 

29. Plaintiff may deny ansv.·ers cf gar
nishee, issue to 'be tried as be
tween plaintiff and defendant. 

30. Fees of garnishee for attendance and 
by whom paid. 

31. Set-off. 
32. ,Vrit may be issued on Sunday. 
33. Remedies for parties aggrieved. 
34. Attachment not to be quashed for 

insufficiency of affidavit. 
35. Writ may be issued against separate 

or joint estates or both. 
'' Forms. 

36. Repealing clause. 

B e it enacted by the Coi,nc·il and House of lfepresentatives [78] of the Territory 
of Iowa: 

SECTION 1. That when any action founded on contract shall have been com
menced, or shall be about to be commenced, in the district court in any county 
in this territory, either by summons, or capias, a writ of attachment shall be 
isS'Ued by the clerk of said court upon an affidavit being filed in his office con
taining the following requisites: 

1. It must state that something is due f ron1 the defendant to the plaintiff, 
~nd as nearly as practicable the exact amount. 

2. I t must state that, as deponent ver ily believes, the said debtor is a non
r esident of the terr itory, or that he is in some manner about to dispose of or 
remove his property with ii;~tent to defraud his creditors, or that he has ab-



ATTACH11ENT 57 

sconded so that the ordinary process cannot be serYed upon hiin. 'l'he facts 
and circumstances on "·hich s11ch belief is founded shall be distinrtly stated 
and set forth in the affidavit. 

SEc. 2. "\\Then a "rit of attaelunent shall be sued out fro111 any court of record 
of this territory, or fron1 an:r justice of the peace, 11pon the rct11rn th~reof the 
defendant 1nay join issue on the facts and allegations set forth in the affidaYit 
on which the attachment is s11ed 011t, and thereupon said issue shall he tried 
by a jury e1upanneled and s" or11 to try the same, in like 1nanner as a jury is 
empanneled and s"·orn to try any other issue of fact in said courts. 1\nd if 
upon the trial of surh is ue the Yerdict of the jury shall be for the defendant, 
the court shall thereupon order that the attachn1ent h0 fortlr\Yith clissolYed. 

REc. 3. 1,he said writ n1ay also be issur.d in actions ex delicfo, in c·asc>s \\·here 
hail has hecn ordered and a capia~ is~ned thereon; proYidecl, nn affidaYit shall 
he filed in the uu1nner ahoYe direrted, stating the truth of one of the rcqnisites 
speeified under the seroncl head of th" preceding section. 

~Ee. 4. In "1.lch eases the a111ount i11 "'hich the defendant is to he hel<l to hail 
--hall he suhstit11ted in e,ery instance for the an1onnt s,,orn to be due. as re-

• 
<1uirecl i11 section first. Tu other respects the proceedings shall be the sa111e as 
in actions founded on contract. 

REC. 3. Such ,vTits of atta<.:hn1eut. ho" nvcr .... hall not isS11c i11 anv case until • 
there shall also he file<l in the offif'e of said clerk a hond, ,\'ith Sllflirient sureties, 
to he by him approYPcl. conditinnecl that the plaintiff 8hall pay all da1nages 
to the defendant ,Yhich he 1na)r sustain by a ,vrongful suing out of such "·l'it of 
,1ttaclnnent. 

REC. 6. 'l'he officer to ,Yho1n the ,Yrit of attac-lunent. is di1·ec-tecl ~ ha 11, hy virtue . . 
thereof, in presence of t"·o c·iti7ens of 1 he trrri tory, possessing- the qualifications 
of jurors. a ttath any-lands, teuen1ents, goods, chat- [79]-te]s. rights. credits. n1on
PVS, Ol' elfec•ts of said clel,tor. "hic·h n1ay he found in his eountY. i11 ,Yhose hands • • • 
soeYer the sa1ne 1nay he found. or so 1nuch thereof as shall he sufficient to pay 
tbr debt s"·orn to as aforesaid. together ,Yith the interest and costs of s11it. 

SEC. 7. The said offirer, together "ith the t\\'O citizens aforesaid, ,vho shall 
he under oath. or affirn1c1tion. to he hy hin1 ad1ninistercd, shall make a tr11e 
inYentory and appraisement of all the property so hy hi1n attached, "·hieh in
Yentory and appraise1nent shall he signed hy the offic0r and citizens aforesaid, 
nn<l shall 1,e annr:xrcl to and returned "ith said \TTit. The propert~· attached 
shall be hound fro1n the ti1ne of serYing thc> "rit a~ aforesaid. 

SEC. 8. ,, .... hen the propert)' atta,·hed shall he elain1ed hy so1nc person other 
than the defendant, the right of s11eh claiinant shall he tested hy a j11ry, su1n-
1noned hJr a justicc> of the peace, in the sa111e n1an11er as is prescribed in like 
ra~es wherc> property taken in exerution is c-lain1ed hy son1e stranger to the 
s-.uit. 

8Ef'. fl. 'rhe officer 1nay relinquish or retain sc1id property according as the 
jury find for, or against the title of said clain1ant thereto. Such Yerdi.ct, ho"·
c>ver, shall not be conclusive against either of the parties interested. but the 
same procf'edi.ngs n1ay be instituted to obtain the property, or a co1npensa
tion therefor. as though the trial ahove provided for had not taken place. 

~EC. 10. The prop0 rty attached shall re1nain in the hands of the officer, or 
in his care, "'ho served the ,vrit, to ahide thC' judgn1ent of the court, l1nless the 
rlefendant, or so1ne other person wishing to rcplevy the sa1ne, shall giYe bond 
in do11hle the appraisC'<l value of said property·, "Tith t,vo S11fficient sureties. 
residents of said county, n1ade payahle to the plaintiff in said suit, and con
ditioned that said property, or its appraised valuc>. shall he forthcoming to 
ans\Y<'r thC' judgnH•nt of thc> court in saicl suit. 



58 ATTACHMENT 

SEC. 11. Such bond shall be filed in the office of the clerk who issued the 
said writ of attachment, and upon a breach of the condition thereof, the plaintiff 
may bring his action of debt thereon for his own benefit. 

SEc. 12. Should the property or any portion thereof, be lost or destroyed by 
unavoiq.able accident, · or without negligence, the condition of said bond shall 
not be deemed to have been broken. 

SEC. 13. If the sheriff release the property without taking sufficient bond, 
he shall be liable to the plaintiff, in case judgment be rendered [80] against the 
defendant, for the appraised value of the property attached, or so much thereof 
as will satisfy said judgment and costs. 

SEC. 14. Whene-ver goods are attached, Vi'hich in the opinjon of the officer 
having possession thereof, are in danger of immediate waste or decay, such 
officer shall sun1mon three inhabitants of the county, having the qualifications 
of jurors, to examine the same. If these persons shall certify · that in their 
opinion such goods are of a perishable nature, they shall specify a certain day 
beyond which they would not deem it prudent for such goods to remain in the 
custody of said officer; and, therefore, immediately such officer shall post up 
notices at the court house and t~vo other public places in his county, stating 
that at the tiine so fixed, and at a place to be na1ned in said notices, he will 
sell said goods at public auction, which sale shall take place accordingly. 

SEC. 15. The mone)r arising from such sale shall remain in the hands of 
the sheriff, there to abide the event of the suit, for ,vhich 1noney he shall be 
accountable .. 

SEC. 16. Upon affidavit filed in the office of the clerk ,vho issued the writ of 
attachment aforesaid, at any time before the return day of said writ, stating 
that as deponent verily believes, a certain person (naming him) has property 
of the defendant in his possession, or that he is indebted to the said defel!dant, 
proYided that such indebtedness is not for daily labor, said clerk shall issue a 
summons to said garnishee reciting the above facts, and requiring him to appear 
at the time, and place, when and where said writ of attachment is to be re
turned, ,vhich summons shall be issued and returned in the ordinary manner. 

SEC. 17. If the said garnishee appears as required, he may be examined 
under oath as to the amount due from him to the said defendant, or as to the 
property and credits of the defendant in his hands or possession and from the 
day of the service of the summons mentioned in the preceding section, such 
garnishee shall stand accountable to the plaintiff, for the property or credits 
in his hands. or which shall come into his hands after the service of said writ, 
or the debts due from said defendant as aforesaid. 

SEC. 18. If the said garnishee do not appear in court in compliance with 
said summons, he may be proceeded against by attachment as for contempt. 

SEc. 19. The writ of attachment authorized by this act, being merely auxiliary 
to the original writ by which the suit was commenced, only one declaration 
shall be necessary in the whole proceedings which 1nust be :filed within ten 
days bf'fore the return day of said \Yrit. 

[81 ]SEc. 20. If the process by v,hich the suit is co1nn1enced should not be serYed 
upon the defendant, anrl a Yoluntary appearance be not made oy him before 
the end of the tern1 at which the writ of attaclunent is returnable, immediately 
after such time. the clerk who issued said writ shall make out an adYertisement 
in ,vhich he shall stflte the names of the parties, the time when, from what court. 
and for " ·hat sun1, said writ of attachment issued, and that unless the de
fendant appear, and plead before the next ter1n of the court, judgment will be 
e:p.tered, and the property so attached will be sold to satisfy the same. 

SEc. 21. Such adYertisement shall be deli,ered to the plaintiff. or his at
torney. on dPmand. -who ,vithin thirty days thereafter shall cause the same to 
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be p11blished in so1ne newspaper printed in this t erritory most eonYcnient to 
th., pla<'e ,vhrre th<1 court is held. and such publication shc1ll he continued snc
eessiYely for four ,veeks . • 

SEC. 22. If the plaintiff fail to have ffilCh notice so published, his attach
n1ent shall be dismissed with costs. 

SFc. 23. Altho11gh the defendant may not haYe been serYed ,vith the original 
process by which the suit was commenced, he may ne,erthcle"s appear and 
plead to the declaration any time before judgment shall have passed against 
hi1n by default. after which plea the proceedings to final judg1nent shall be 
the same as in ordinary cases. 

SEC. 24. If after the publication presc1~bed in section twenty-one, the de
fendant do not appear as therein required, the final judgment thereupon en
tered shall be conclusi,e so far as regards the property attached, or the a1nonnt 
,,htained fru111 garnishees in th<' sam<~ 111anner hereafter provided. 

SEC. 25. ...-\ .. fter j11dg1nent in such casec;;, the property attached shall he ad
Yertised and sold in the same 1nanner as is provided for property levied on by 
,,rit of fieri facias, or if such property shall have been replevied as pro,idecl for 
in section eight. the plaintiff may forth,vith bring his action on the bond, nnl<'ss 
the condition thereof be fulfilled. 

SEC'. 26. If the su1n thus realized, together with that obtained fron1 garni
shees. in the maner hereinafter proYided, shall he insufficient to satisfy the 
clemand proYed, the plaintiff may a.t any time thereafter bring another suit 
thereon, in the sa1ne n1anncr as tho11gh the proceedings ahoYe authorized had 
not been instituted, in ,vbich said second suit the a1nount recoYered as afore
said shall be regarded merely ac; a credit to that extent in faYor of the de
fendant. 

SEC. 27. When a summons shall haYe been served 11pon any garnishee in the 
n1anner presrrihed in section sixteenth. if he shall appear [82] ancl ans,ver ns re
quired. the court (after judgment in said action shall ha Ye heen rendered 
against defendant) n1ay enter up judgment and award execution against said 
garnishee to the amount of the clefrndant 's property or credits in his hands, 
together ,vith debts due hy him to "aid defendant, or so ml1ch thereof as shall 
he necessary to satisfy said judgment, but no prior lien of such garnish0 e on 
said property shall be thereby affected. 

SEC. 28. When such garnisl1ee, haYing been duly sum1noned. shall fail to 
nppear and ans\ver in the manner proYided in section eig-hteenth. the court shall 
direct a conditional judgment to he entered up against hin1 to the full an1ount 
of the plaintiff's lawful demand against the defendant, together with costs of 
suit: thereupon a scire facias shall issue against Sl1ch garnishee, returnable to 
the next term of the court. to sho,v cause ,vby final judgn1ent sboulrl not be 
, nterecl ag:iinst him. 1rpo11 such scire faci~1s being duly executed and return<'d, 
if such garnishee shall fail to appear. or if he cannot he found in th<" county, or 
if having appeared he shall fail to sho,-v sufficient cause as aforesaid, the con rt 
shall confirm the judgment against hi1n and award execution arcordingly. 

REC. 29. The plaintiff may deny thC' ans,.Yers of any garnishee, or any part 
thereof, and all issues bet,veen the> plaintiff and garnishee shall he tried as 
ordinary ic;;snes bet,veen plaintiff and defendnnt, and costs 1nay he adjudged for 
or against either. as in ordinary cases; and if upon the trial of any such issue, 
property or effects shall be found in the hands of the garnishee. 1he jury ( or 
the rourt, as the case may he,) shall assess the value thereof. and the judg1nC'nt 
shall he for the amount in monev . • 

~EC. 30. Garnishees shall he allo,vecl fees for their travel and attendance at 
thr rate of on<' dollnr for c>ach day's attf'ndancC', and mileage the same as ,vit-
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nesses, to be paid hy the il<'fendant \rhrn 1hry ,11'(\ indrhtrd to hi1n. and hy the 
p]aintiff ~·hrn thr)· are not i11l1Phtrcl. 

SEC. 31. The defendant against whom an nttachn1cnt has been issued under 
the proyi.;;ions of this act, 1nay aYail hi1nsclf of Hny set-off properly pleadahle 
in other respeets. although not due \Yhcn the suit ,vns C<Hnrnenced: proYiclecl. 
snr•h set-off lir due at the tin1c of trial, and c111~• clai1n. dnc or not due. ma~· 
hr set off hy the garnishre ,vhether it exis1s :ig-ainst the plaintiff or clefen<lant 
in t hr suit. 

~EC'. :~~. Th<' \,·rit of attachn1c11t, as ;iuthori1.rcl hy this ac·t. 111ay be iss-uecl 
a11<l srrYPd on ~Un<lay: Jll'OYi<l<>d, in nc1dition 1·0 1Jir, 1 <'qnisit<:>s pr,'-f S:3]-scrilJPcl in 
S<><·tion first the nffi,1nvit shall st+1te tlu,t it ,,·onl<l 11<, unsafe to llelay pro
ePedings till :\Tonclav. 

~ . 
~Ee. :13. \n)· person fe<•liu!!' hi111!'-l'lf ..ig-gri<'ved liY tl1c .indg1n<'nt of the 

<·nu1·t. 111;1dc• n11d1•r thr authority of any of fh<> proyi~ious of this a<·t. shall h,... 
r-11titl1•<l lo tl1<> sa111c l'Cln<'dies as c11·r allo" rd 11ndPr si1nilnt· <·i1·,·u1n~tanc<>s in 
ordinary ec1s 0 c;;. 

!--iEc. :3.1-_ Xo ,Yrit of ;i1 tac·h111P111 shall l,p rpu-1...-h,•d, nor th<' sn hseqnent pro
<'PPdings <1<>r111rcl inY11lid. 011 nel·onnt of nny <1f'f1,<•t in tlrt> "'rit "·hieh \Yonld 
not lHlvc lic•<>n f,1tal in n l-Hn1u1011c;;, nor on ncrouut of an,· in,;;i1fii1·i<'fl(•,· in the . . 
nffi<laYit 01· hon<l: proviclr,1. a suf'fi,·irnt ,1ffid11vi1 or lion,1 shrill bt' fil(•d ,Yithin 
n l'cc1son:1hlr 1iinr aflrr ohjretions hnv<> h1•1·11 takPn to tho~" orig-in:ill:v til1,c1. 

N1..;c. :J5. "\"\.,.h(•rr t\ro or 1t1O1·0 nre joi11tl)· houn1l 01· ind1•ht11 <l. the ,Yrit of nt-
1,H·hn1<>ni pro, icl,.,1 fo1· l1)T this n<·t, n1ny he• issnPcl H!:!'nins1 th<' sr,p·n·ntc or joint 
P<:.tatrs 01· ho1 h of ~11<•h joint dPhtors. or ,111) or tl11·111, in 1h<> "-.i '"'llf' nu1nnE'r as 
p1·0Yiclrd for in othrr <"n. PR. 

'l'he l'ollo" iug- or 01l1c>r rqui,·,d<>nt fn1·111s sliall l)p <l<'e>JnC'<l ~ufl-ic·i<.'llt in eac;;es 
to \Yhi,·h th 0 )' npply: 

'rERIU'I'ORY OF Io\\'.\, l 
County of - --- r ss. 

1
1

0 !fir shrri/)' of sai,Z county: 

"\\rITERE.\S, .A. 13. has stated on affidaYit tlu11 .J. ~- is .iustl~· in11chtcd to hhn in . 
nn a1nonnt not lrss thnn - c.lollnrs, (if the \\ 1·it lie is ... urd in nn action c:r 
rlrliclo it ~hon Id state that) "'hf'l'<'as in au n<'tion ( ]u~r<' state the al'tion) brought 
hy ... \. B. c1gnillst ,J. ft, Hll orllrr has lH'l'll tlnl)· ohtc1inrll <1ir0eting thr said 
defendant to he held to hail in the> snn1 of -- clolJn1·s: and ,YherL'Hs an affidaYit 
has been filed a<•<·ording to la\Y stating that as dl•pouent Yerily believes ( or as 
the ease 1nay bl)) the said J. 8. is a non-residrnt, etr., rte., (the snn1e as- ahove) 
ancl also that ns deponent verily helicvrs said .T. R. is a 11011-resiclt>nt of this 
territory (or that h0 has ahseondrcl or a:-. the <'HSc nta)' hr) arrording to the 
rrquir<:'n1ents of the fir:;;t srction of this net. 

Therefol'c, thrs<' l-11'<' in the 1u11nr of 1hr l Tnited ~tHh's of ~\u1erica, to com
n1nnd you to attar·h ihr la11cls, ten<>n1c>nt:-;, gootls, ehattPls, rights. rredits, 1nonies, 
aud effects, of said J. H. \YherrYcr the Ra111e 11u1v he fonnt1 in vonr eounty, or 
so 1n11ch th<'reof as n1ay he ne<•t•ssary to sH1isf); thP a111ount a·boYe statcci. 1o
gr11H•r \\'ith i11t0rrst and c·osts or suit, and r 8-!] ~afely to pr1•:-;rrYc said pl'opcrty to 
he dE>alt ,vith ac·ro1·ding to h1,,·, and yon ar<> n lso l'<'qnirecl to llHlke due rrtnrn 
of you1· cloinQ·s in the prP111iscis to the> district eourt of saicl l'onnt)· ou the first 

'C'MIDCWl&talAlilCZEUZIDiA•& iiilti ,a. ZZILm •• ............, ______ - - -
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day of the next tcrn1 or :--aid court thereof, nnd haYc you then and there this 

,vrit. ,,Titness, etc.. etc. I 

CountY .. 
'l'o the slicri/l' uf said couul!J: 

,, ... 1rEHE.\~. 1\. 13. has suec1 out a "·it of att~1<·lnn<'nt. against .J. S .. and "'hereas 
the said .:.\. I~. has stat eel on af-fidaYit that I(. R. ancl :\I. N. have propert:v or 
,~re<lits in th<>ir ha11cls or r,1re helongiug Jo the sai<1 ,T. S .. and thnt R. l\f. i~ 
inc1ehtecl to the sai<l .J. S. 'l'hesc nre. tlH'l'('for~, in th(' nan1e of the 1Jnitcd 
S.tat('S. to c·on1111and yon to snnnnon the said 1(. 8 .. -:\f. ~ .• and R. l\I. to appear 
heforc the lli:.:trir.t c•onrt of s:iicl eount.y, on the first cl,1y of thP next term thereof, 
to aus\\'er su«'h questions in the prenii~·<>s as 1nay hr proponnclccl to them hy 
:-·aill (•onrt. or lllHler its dirr(•tion: hcrrof fnil not. and haYe Yo11 t.hc>n and there , . 
this "·1·il. "·ith a rPtnrn of vonr doin~s ther 0 011. ,·vitn1'ss. <>te .. rte. . ~ 

8F.<:. ;j1~. ..\11 a(·t :1110,, in!!' nn<l l'<'~ulati11g 4rrits of nttn<•h1nen1. approYrcl .Janu

ary i. lf-t{~l, is h1•rt>h,r l'PJIP.cdc>(1 . 

. Appr0Ye1l l~ehruar~· lfi ... \. 1). 184:1. 

AUDITOH .. ETC. 

AN 1\CT proYiding for tbP. appoiut1neut and duties of ,auditor of public accounts, and 
regul.lting the duties of territorial treasurer. 

SEl'l'IO:'\. 

11. Treasurer to give add ii ional bond. 
1. Appoint1nent, bond and oath. 
2. Penalty for breach of bond. 
:~. Auditor to sign "'arrants. 
4. Treasurer to countersign. 
5. Duty of treasurer on receiYing an 

a ucli tor's ,varran t, or money, on a<'· 
t·ount of debts due tbe territory. 

6. Auditor to keep accounts. 
'i. ,vhen to grant "·arrants. 
8. Further duty of auditor. 
!>. 1'o keep record. 

10. 110,v to proceed against collel'tors. 

12. Ac•coun ts, etc., to be delivered to 
successor. 

1 :1. Duties of treasurer. 
I~;) I l ·l. Further duties of the same 

1 :;. Suits-·1>Y ,vhom instituted. 
1 fi. 1 Io"· to proceed "'hen \\'arrant is 

lost. 
1 i. Compensatiol.) of auditor and treas

urer. 
18. \'acancy-ho,v flllecl. 
1 !l. rertain act repealed, this to take 

effeet from its passage. 

Hf. it r>1otlr•<l /,y f/,r. ('ou11<:il anrl Tlousr of Jlcprcstnf(l{ii•r.i; of 111<' Territory 

of ]011.;a: 

SECTION 1. That the1·e shall he appointed hy the governor of the territory, 
as soon as he 11u1Y think it uc•te<.;sarv. 1,v and "·ith the advice and consent of . . . ' 

the council. a territorial auditor, ,vho shall ho1cl his office for the term of one 
year. and shall. previous to entering upon the clutil>s oE his office, give bond to 
the United ~tates in tht· sn1n of fivP thousand dollnrs, ,\'ith three or more suffi
t:ient :--eenritil's to he Hppro,·1•tl of h)· th<' g0Yerno1· of th<> tl'rritory. <·onditioued for 
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the faithful discharge o.f the duties of his office. and shall also take an oath 
in the following form, before one of the judges of the supreme court: I , A. B. 
do solemnly swear ( or affirm) that I ,~ill faithfnJl:v and honestly execute the 
duties appertaining to the office of auditor of the tc•rritory of Iowa, and will 
cleliver oYer to 1uy successor all books, records, Youc•hers. papers. presses and 
furniture, appertaining to said office, ,vhole, safe, and undefaced. 

SEC. 2. That when any rondition of said bond shall be broken by said auditor , 
the gove:rnor shall cause f:-t1it to be inf:itituted ag-ainst the auditor. and his sur
eties on his said bond, and one recovery thereon shall not render the bond void, 
but further breaches thereof may he prosecuted fro1n time to time until the 
,vhole penalty be recovered. 

SEC. 3. The auditor of public ae~unts shall, in all cases personally, sign all 
warrants for money on the treasurer of the territory. all tax receipts and all 
other papers necessary and proper for the auditor to sign. 

SEC. 4. In all cases ,vhere warrants for money are iss11ed by the auditor 
upon the territorial treasurer, the said warrants, before they ar e deliver ed to 
the person or persons for whose benefit the san1e are dra,vn, shall be presented 
by the auditor to the territorial treasurer, who shall personally countersign 
the same, and shall also enter in a book to he kept for that purpose by him, 
the date, amount, and the nan1e of "the person or persons to whom the same are 
made payable. 

SEC. 5. Whenever any person shall pay to the territorial treasurer an aud
itor (s warrant. or money, on account of any debt due the territory, or for taxes, 
the treasurer is required to give duplicate receipts for such payments, one of 
which receipts shall be :filed in the auditor's office and entered in a book to be 
kept fo1· that purpose, and the other [86] copy shall he rountersigned hy the 
auditor and delivered to the person n1aking payn1e11t; and no receipt. unless it he 
so countei·signcd, shall he evidence of such payinent. 

SEC. 6. It shall he the duty of the auditor at all times to keep the accounts 
of the territory with any state or territory, and ,vith the United States, with 
all public officers, corporations, and individuals having accounts with this ter
ritory. Ile shall audit all accounts of public officers "7 ho arc to be paid out of 
the territorial tr easury. and all persons authorized to receiYe n1oney out of 
the treasury by virtue of an appropriation n1ade or to be made by la,v. 

SEc. 7. On ascertaining the a1nount due any person fro1n the treasury, the 
auditor shall grant his "'arrant on the treasury for the sum due. 

SEc. 8. The said auditor shall make a fair list of all accounts by hiin audited, 
in a book by him to he kept for that purpose, as also an account of all taxes or 
other 1noneys ,vhich n1ay be due by any person to this territory, or which may 
be paid into the territorial treasury; he shall n1ake out and present to each 
regular· session of the legislative asse1nhly, by the tenth day of the session, a 
report sho"·ing the an1ount of "'arrants hy hi111 dra,Yn on the treasury, stating 
particularly on what account said ,varrants "'ere drawn, to ,vhom, and for 
,vhat they "'ere issued. He shall also report the amount of 1noney received 
into the treasury, stating particularly the sources of revenue from which the 
same "'ere derived. 

SEC. 9. The said auditor shall keep a fair record of all warrants by hin1 dra'\\'n, 
numbering the sa1ne, in a book to be kept for that pur pose. 

SEc. 10. vV11en the auclitor shall haYe made out abstracts of all sums due in 
the re~r,ectivc eounties and sent thc1n to the different collectors, he shall make 
out. in a hook to be kept for that purpose, a fair account againc;t such collector, 

· a ce1-tifit-•d ropr of ,vhich. v;·ith the seal of his office tht=>reto attached, shall be 
sufficient for the attorney general or district attorneys to pi-oceed by motion 
01· aetion against suC'h delinf1uent colleetors and their securities befort=> the dis-

1 



I 

• 

AUDITOR, ETC. 63 

trict court. All quietuses necessary to be granted shall issue by the auditor 
under his hand and seal of office. 

SEC. 11. That the treasurer shall, whenever directed by the governor, give 
an additional bond with two or more securities to be approved of by the gov
ernor, in any amount not exceeding fifty thousand dollars, conditioned for 
the faithful performance of his duties, and for the delivery over to his successor 
of all books, records and papers appertaining [87] to his office, and all moneys in 
his possession as treasurer. The bonds of the treasurer and auditor shall be 
filed in the office of the secretary of the territory. And suit may be instituted 
on the bonds of the treasurer in like manner as on those of the ·auditor. 

SEc. 12. I f said treasurer die, resign, or be displaced, or otherwise cease to 
hold his office, then such treasurer, his heirs, executors or administrators shall 
r egularly state the amount, and deliver the moneys and warrants, together with 
all books, records, memorandt1ms, p apers and instruments of writing of the 
territory in his or their possession , or which such treasurer shall have received 
and not paid out according to law, to the succeeding treasurer, who shall make 
report thereon to the legislative assembly. And the said report, if confirmed 
by the legislature, shall be a discharge of such treasurer's bonds, in which 
case they shall be given t1p to s11ch treasurer, his heirs, executors or administra-

tors. 
SEC. 13. I t shall be the duty of the territorial t r easurer to receive the pro

<.:t>eds of all taxes and other public moneys of this territory, and safely keep the 
same. 1-Ie shall not pay out of the treasury any money but on a warrant of 
the auditor, except the auditor's salary. He shall keep a regular and fair 
account of all moneys and r evenues he receives and pays out agreeably to law, 
stating therein particularly on what account each particular sum was paid 
out or received, and the time when, and lay a copy thereof before the legis
latiYe assembly by the tenth day of any regular session. 

SEC. 14. It shall be the duty of the treasurer to report quarterly to the 
auditor the amount of money which he may have received, stating on what 
accot1nt the same ,vas paid into the treasury. He shall also report quarterly 
an account of payments out of the treasury, and. deposit with the auditor all 
warrants which he may have paid or received, and take the auditor's receipt 
for the same, and it shall be the duty of the auditor to make entries of said 
reports in books to be kept by him for that purpose . 

• 
SEC. 15. It shall be the duty of the auditor to institute all suits and motions 

in favor of the territory. 
SEC. 16. If any auditor's warrant shall be lost, mislaid or destroyed, so 

that the same cannot be presented for payment by the person entitled thereto, 
it shall be lawful for the auditor, at any time before such warrant shall be 
paid at the treasury, to issue a duplicate warrant to the person or persons 
having so lost any warrant as aforesaid, on such person filing ,vith the auditor 
an affidavit in writing, sworn before [ 88] some justice of the peace or judge, stating 
the loss or . destruction of any st1ch warrant, and the auditor shall immediately 
certify the same to the treasurer , who shall thereby be authorized to pay any 
such d11plicate warrant. 

SEC. 17. The auditor and treasurer shall each receive one hundred dollars 
per annum for their services, and keep their offices at the seat of government: 
provided, that a further compensation may be allowed each by the legislatur e, 
if the amount of services seen1 to de1nand it. 

SEC. 18. Tl1at ,vl1enever during the recess of the legislature, the office of 
auditor of public accounts or territorial treasurer shall become vacant by 
d€)ath, resignation or otherwise, the governor shall appoint such officer pro 

,_ 
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teiu. to fill such vacancy, ,vhose tern1 of service shall expjre at the end of the 
next session of the legislative asse1nbly. 

SEc. 19. 'fhat sections second, third, and fourth of the act entitled "an act 
to provide for the appointment of a territorial treasurer, and defining his 
duties,'' approved January t\'i'enty-fourth. eighteen hundred and thirty-nine. 
be and the san1e are hereby repealed. This act to take effect and be in force 
from and after its passage. 

1\ppi-ovecl January 7, 1\. D. 1840. 

CII Al'TER 18. 

AUDITOR-AND TR.EASURER. ' 

AN ACT regulating the salary of the auditor of public accounts and treasurer. 

8£CTION. SIX 1' JON. 

l. Con1pensation of auditor and treas, 2. Part of a certain act repealed. 
urer. ;_ Act in foree fron1 its passage. 

Be it enacted by tlte Council and House of Representatiues of the Territory 
of Ioitia.: 

SECTION 1. That the auditor of public accounts shall hereafter receive as 
co1npensation for his services, the sun1 of three hundred dollars annual1y, and 
that the lerritorial treasure1· shall heeeafter receive as a cou1pC'lH•mtion for his 
services the sum of three hundred dollars annually; each of ,Ybich said officers 
shall receive one-fourth of their respective salaries at the expiration of each 
and every [89] three ,nonths, out of any n1oney in the territorial trer1sury not 
other,\rise appropriated. 

SEC. 2. 'l'hat so much of the act entitled an act providing for the appoint~ 
n1ent and duties of auditor o.E public accounts, and regulating tbe duties of 
territorial treasurer. approved, January 7, 1840, as pres<'rihes tbe amount 
,vhich said officers shall receive .for their services, be and the same is hereby 
repealed. 

SEC. 3. This act to take effeCt, and he in force, fron1 and after its passage. 
,\pproved Februar,' 16, A. D. 1843. 

CIIA PTER 19. 

AUCTIONEERS. 

AN ACT to repeal an act entited an aet relating to auctioneers and auction sales. 

Section~Act repealed. 

Be it enacted by the C'ouncil ancl llouse of Representatives of the Territory 
of Io,ua: 

SEcTroN 1. That the act, entitled an act, relating to al1ctioneers and auction 
sales, approYed, January 17th, 1840. be and the same is hereby repealed. 

,\pproved January 23, A. D. 1843. 

- ' 
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CHAPTER 20. 

ACTS AMENDED . 
• 

AN ACT to amend the several acts therein named. 

SECTION. 
1. Certain words in the act relative to 

"water crafts found adrift, lost 
goods," etc., repealed. 

2. 1st and 3rd sections of an act rela
tive to supreme court repealed. 

3. Certain alterations and amendments 
of the act relating to criminal pro
ceedings made. 

[90] 
SECTIOX. 

4. A certain act relative to execution of 
real and personal estate repealed. 

5. Relative to the alterations and 
amendments in this act. 

6. Certain act relative to practice in the 
district courts, amended. 

Be it enacted by the Co1-1ncii and House of Representatives of the Territory 
of Io·wa: 
SECTION 1. That the words, "but wl1en the animal taken up is suitable for 

the harness or saddle, no charge shall be allowed for keeping the same,'' in 
the twenty-sixth and t,venty-seventh lines of the ninth section of the act en
titled an act concerning water crafts found adrift, lost goods, and stray ani
mals, approved, January 22nd 1839, be and the same are hereby stricken out. 

SEC. 2. That the first and third sections of an act to amend an act :fixing the 
terms of the supreme and district courts of the territory of Iowa, and for other 
purposes, approved, January 17th 1840, be and the same is hereby repealed. 

SEC. 3. That chapters three, four, :five and six, of an act entitled an act, regu
lating criminal proceedings, approved, January 4th, 1839, be reprinted, and that 
the :fifth section of an act to amend an act, entitled an act, regulating criminal 
proceedings, approv~d, February 15th 1842, be reprinted, and placed at the 
end of the third chapter above named; and that the fourth, sixth, seventh, 
eighth, and ninth sections of the said act of the 15th of February, 1842, be 
reprinted and placed at tl1e end of the sixth chapter above mentioned. 

SEc. 4. That an act to amend an act subjecting real and personal estate to 
execution, approved February 17, 1842, be and the same is hereby repealed. 

SEC. 5. That all the alterations and amendments herein provided for, shall 
be made in said acts, to be made in the sections and lines as they stand in the 
printed copies, and all parts of acts hereby directed to be stricken out are 
hereby repealed. 

SEC. 6. The following shall be reprinted and added as additional sections to 
the act regulating practice in the district courts, passed at the present session 
of the legislative assembly, to-wit: the seventeenth and eighteenth sections of an 
act to amend the act, providing for the appointment of justices of the peace, etc., 
approved January 14, 1840; omitting in the second line of the said seven
teenth section, the words, '' or justice of the peace,'' and also '' an act relative 
to writs of scire facias upon judgment in the district court. approved July 
24, 1840; omitting the enacting clause . 

. A.pproved February 16, A. D. 1843. • 
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66 BAIL 

[91) CIIAPTER 21. 

• BAIL . 

AN ACT concerning bail. 

SECTION. SECTIOX. 

1. In actions on contract capias to be 
first process, upon affidavit con
taining certain particulars being 
filed. 

2. May a'so issue in actions of trespass. 
3 In such cases trespass and amount 

of damages must be stated in affi
davit. 

4. In other actions 11ot to Issue with
out order of judge of supreme 
court. 

5. Order must be founded upon affidavit 
stating the nature of the injury. 

6. Not to be n1-ade except for intention
al injuries. 

7. Amount of bail to be inserted in the 
order and endorsed on capias. 

8. In other cases what shall be en
dorsed. 

• 
9. When proceedings shall not be 

deemed defective. 
10. How rapias to be served. 
11. Defendant to be discharged on giv

ing bond to sheriff. 
12. If defendant be committed to jail 

the fact ·to be stated in the return. 
13. Defendant may be discharged and 

securities released upon special 
bail 'being filed. 

14. What persons shall not be permitted 
to be special bail. 

15. Bail to be 'by recognizance. 
16. In open court or before a justice of 

the peace. 
17. Course to be pursued if bail be ex

cepted to as insufficient. 
18. In what the justification shall con

sist. 

19. If not in oven court justification to 
be by affidavit. 

20. Defendant failing to appear 
and security may defend. 

" Judgment. 

sheriff 

21. Remedy to sheriff and security. 
22. For "'bat amount executions may 

issue. 
23. To be levied on defendants prop

erty if any. 
~4. Arrest or surrender of defendant to 

discharge sheriff and security. 
25. To remain in custody. 
26. Bail may surrender their principals, 

or he may surrender himself. 
27. Surrender being certified. bail to be 

discharged. 
28. Surrender before or after special 

bail. 
29. Defendant to be discharged on filing 

recognizance and affidavit of justi
fication. 

30. Sheriff to discharge on being served 
with a copy of order. 

31. Bail may arrest defendant. 
32. Capias not valid in other counties 

•without copy of bail 'bond accom
panying it. 

33. Defendant may be arrested by bail 
in any part of the territory. 

34. Costs of surrender of defendant. 
35. Plaintiff not entitled to bring suit 

on recognizance of bail. 
36. Vlhat the bail may plead in action. 
37. Bail released by death or surrender 

of defendant before judgment. 
38. Special bail may have judgment 

against defendant. 

[92] Be it rnactrrl by ilif Coun cil and ]louse of Reprf'sentatii;rs of the Ter,·itory 
of lo1va: 

SECTION 1. That in all actions founded on contract a capias may be the 
first process, provided the affidavit of the plaintiff, or some credible person, 
containing the follo"·ing particulars, be :first filed "·ith the clerk ,vho is to issue 
the same. 1st, It must state ( either absolutely, or as deponent has been credibly 
informed and verily believes) that there is an indebtedness of the defendant 
to the plaintiff, and that at least a certain amount (naming it) is due. 2d, 
also that the defendant has re1noved his property ( or a portion therof) from 
the territory, or concealed or otherwise disposed of the same ,Yith intent (in 
either ca:-ie) to defraud his creditors. Or, that he has within this territory, 
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money, or other property or things in action, which cannot be reached by writ 
of attachment, and that he is about to abscond with intent to defraud his 
creditors, as deponent verily believes. 

SEC. 2. A capias may also issue in actions of trespass for taking personal 
property, and in actions for trespass upon lands. 

SEC. 3. But in such case an affidavit of the plaintiff, or son1e credible person, 
must have been filed as aforesaid, stating positively the fact of the trespass 
having been committed, and specifying, as nearly as practicable, the amount 
of dan1ages thereby sustain~d by the plaintiff in action. 

SEC. 4. In all other actions, ex delicti, a capias shall not issue ,vithout the 
order of a judge of the sl1preme court. 

SEc. 5. The application for sucl1 order ml1st be founded on an affidavit, 
stating the nature of the injury for which reparation is sought, and also the 
other circumstances "·hich are relied upon for obtaining sucl1 order. 

SEC. 6. Except for intentional injuries, no such order shall be made, nor 
then unless it shall be rendered probable that the plaintiff "rill be otherwise 
without adequate remedy. 

SEC. 7. The judge granting sucl1 order shall insert therein the e_mount in 
which the defendant shall be held to bail, and the clerk issuing the capias shall 
endorse thereon the same amount. 

SEC. 8. In other cases he shall thus endorse upon the capias double the 
amount stated in the affidavit on ,,hich the writ is founded as aforesaid, but 
this in no case need be the same as the an1ount of debt or cla1nages inserted in 
the body of the writ. 

SEC. 9. Where the name of the defendant shall be unkno"vn to the plaintiff, 
none of the proceedings in the case shall be deemed defective [93) on account 
thereof, provided said defendant be therein described ,vith such aecuracy as to 
leave no probable grounds for mistake. 

SEC. 10. A capias shall be served by arresting the defendant, and keeping 
him in custody until discharged according to law. 

SEC. 11. Every defendant so arrested shall be discharged upon executing to 
the sheriff of the county a bond with sufficient security, in a penal sum equal 
to the amount numbered in the writ as aforesaid, conditioned that the said 
defendant will appear at the return day of said writ, and not depart without 
permission of the court, ~1hich bond shall be filed with the clerk who issued the 
writ. 

SEC. 12. Whenever a defendant is committed to prison for want of bail, 
that fact shall be specially stated in the return of the writ. 

SEC. 13. When the action shall l1ave been commenced by capias, if the de
fendant appear agreeably to the conditions of tµe bail bond, he may at any time 
thereafter, on motion, be discharged from custody, and the securities in his bail 
bond released from liability, upon the filing of special bail in the manner 
hereinafter mentioned, either by the defendant, the sheriff, or the securities 
in the said bail bond. 

SEC. 14. No person shall be per1nitted to be special bail as aforesaid, unless 
he be a householder, and re~ident " ·ithin this territory, or unless he possesses 
real estate of sufficient value ,vithin the same, and no counsellor or attorney 
at law, sheriff, or other person concerned in the execution of vrocess, shall be 
permitted to be special bail in any action. 

SEC. 15. Such bail shall he by recognizance, in a penalty eqt1al to the amount 
endorsed on the capias as aforesaid, conditioned that, if judgn1ent in the action 
be rendered against said defendant, he shall pay the amount thereof, or sur
render himself on the issuing of a "'rit of execution against his body. 

r 
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SEC. 16. Such recognizance may be entered into in open court in the usual 
manner, or it may be taken by any justice of the peace of the county, in which 
case it shall be made in writing, signed by the parties to be thereby charged, 
and filed " rith the clerk of the court in which the cause is pending. 

SEc. 17. If such bail be excepted to as insufficient, before the third day of 
the term to ,vhich the writ was returnable, they shall either justify, or. new bail 
shall be put in and justify, before the defendant shall be discharged, or the 
securities in his bail bond released from their liability. And in all cases where 
the recognizance of bail shall be enter-[94)-ed into before a jt1stice of the peace as 
aforesaid, such bail shall justify in the first instance. 

SEC. 18. The justification of bail shall consist in stating on oath, or affirma
tion, that over and above all just demands against them, they are severally 
,vorth an amount egual to that stated in the recognizance as aforesaid. 

SEC. 19. v·Ybere such justification shall not take place in open court, it shall 
be made by affidavit, which shall be filed ,vith the clerk of the court aforesaid. 

SEC. 20. If the defendant do not appear as aforesaid, the cause notwith
standing may progress in the ordinary manner, the sheriff: and the security in 
the bail bond (if one shall have been taken) may be ad1nitted to defend the 
action; and if judgment therein be rendered for the plain ti ff, it shall be jointly 
against the defendant, the sheriff, and the security aforesaid, or me!·ely against 
the defendant and sheriff, if no bail bond sha 11 have been taken. 

SEC. 21. In such case the sheriff. on 111otion, 1nay haYe judg1nent for the s,-une 
amount against the defendant, or (if a bail bond shall haYe been giYen) against 
the defendant and the security therein jointly. In the latter event, such 
security may also. on motion, haYe judg111ent for the 'like amou:ni against the 
said defendant. 

SEC. 22. The judgments aforesaid, in faYor of the sheriff and security on 
the bail bond, being merely intended for their inde1nnification, exeeution shall 
only be issued thereon for the a1nol1nt collected of such parties respecti ,·cly on 
the antecedent judgment as afor esaid; which amount shall appear fro1n the re
turn of the officer in whose hands the execution on such antf'rerlent judg1nent 
shall haYe been placrd. 

SEc. 23. "\Vhere judgment shall have been rendered jointly against the defend
ant. the sheriff. and the security. the officer to whom the ficri facias thereon shall 
have been directed, shall ]evy in the first instance on the propert:, of the de
fendant. if any such be found . • 

SEc. 24. I f such property be sufficient to satisfy thr said judgment and costs, 
or if, before a leYy upon the property of the said sheriff or security, the said 
defendant be arrested b;y, or surrendered to, said sheriff, both the sheriff and 
the security aforesaid. shall be released fron1 a ll liahility hy reason of said 
judgment. 

8Ec. 25. The defendant in such case shall be considered as haYing heen ar
rested by execution against his body ("·here indeed such was not the fact) and 
shall 1 cn1·1in in the custody of the sheriff until th('> f 9.5 J payrnent of thr jndg1uent. 
or until he he discharge<l by c.lne couri-0 of la,Y. 

SEC. 26. The bail of any defendant (whether hound by bail honcl, or by 
recognizance as aforesaid) n1ay surrender their principal, or such defendant 
n1ar surrender hin1self in exoneration of his bail: "'hich surrender must be to 
the sheriff, either in opeu court or in Yacation. 

SEC. 27. "\\1 here such surrender shall lJe n1ade to the sheriff in Yacation, he 
shall thereupon c·ertify the fact. in writing, that the defendant is in lus cus
·tod)·. l Tpon sneh certificate being filed with the <'1erk of the court, he shall 
enter on the record of the court an order of course that the hail he discharged, 
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and shall also, on demand, deliver up the bail bond, or the written recognizance 
(if such shall have been flied with him as aforesaid) to be cancelled. 

SEC. 28. Where such surrender shall have been made previous to the time 
Df filing special bail as aforesaid, the sheriff shall again release the defendant 
upon the same terms and conditions as after the original arrest; and if such 
surr ender sl1all be made after the filing of special bail as aforesaid, the defendant 
may give st1cl1 bail anew in the same manner and with like effect as hereinbefore 
provided. 

SEC. 29. In all cases where a recognizance and affidavit of justification, as 
aforesaid, shall be filed with the clerk, he shall enter on the records of the 
rourt an order of course that the defendant be discharged from custody, and 
shall, on demand, furnish the agent or attorney of the defendant an exem-
plified copy thereof. 

SEC. 30. The sheriff, upon being served with said copy, shall forthwith dis-
. charge the said defendant. 

SEC. 31. Any one of the bail aforesa1d, upon application to the said clerk 
of the coort, may obtain a capias to l1im, directing and authorizing him to arrest 
the defendant wherever he may be found in this territory, and bring him forth
with to be surrendered to the sheriff of the proper county. 

SEC. 32. S11ch capias, to be valid in any other county tl1an that in which it 
sl1all have been issued, must be accompanied by a copy of the bail bond or re
cognizance aforesaid, certified by the clerk under the seal of the court. 

SEC. 33. Subject to the qualification contained ln the last preceding section, 
said bail. hy virtue of the capias aforesaid, shall in any county in this territory 
possess all the powers of the sheriff of such county to arrest the defendant, 
a11d may use all needful 1neans to sec11re [96] said defendant for a r easonable 
time 1mtil he can be Sl1rrendered to the sheriff of the proper county. 

SEC. 34. All costs and expenses incident to the surrendering of the defendant, 
and giving ne,v bail as aforesaid, shall be paid eventually by the defendant. 

SEc. 35. The plaintiff in the action shall not be entitled to bring any suit 
on the recognizance of bail until , 

1. ~.\n execution against the property of the defendant shall have been is
sued to the r;:heriff of the proper county. and the same returned unsatisfied in 
,;,vhole or in part, and, 

2. An exec11tion against the body of the defendant, at least fifteen days 
bet,veen the test and the return day thereof, shall have been issued to said sheriff, 
and by him returned that the defendant could not be found in his county. 

SEC. 36. In such action against bail, they may plead that the plaintiff has 
not pursued the abo,1e directions, or that any collusive or fraudulent means 
were 11sed to prevent the services of either of said writs; and if any such de
fence be established, it shall entitle the said bail to a verdict. 

SEC. 37. "\\There the defendant in a suit shall die before the rendering of 
judgment against his bail, or where, being alive, he shall have been surrendered 
previous to such judgment, such bail shall be released from further liability 
upon paying the costs of the proceedings against them, if any shall have been 
had. 

SEC. 38. Where judg1nent shall be obtained against the special bail in an 
action, such bail may, on motion, have judgment for like amount agajnst the 
said defendant, but execution thereon shall only issue for such amount as 
by the sheriffs return shall appear to have been collected from such bail on the 
original jl1dgment. 

Approved January 25, A. D. 1839. 
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[97] CHAPTER 22. 

BANKING ASSOCIATIONS. 

AN ACT to restrain unincorporated banking associations. 

SECTION. SECTIOX. 

1. No persons to issue notes or bank 1. Penalty. 
bills without authority of law. By whom and how recovered. 

Be it enacted by the Council a1id House of Representatives of the Territory 
of Iowa: 

SECTION 1. That no person, unauthorized by law, in expressed words, shall 
subscribe to, or become a member of, any association, institution, or company, 
for the purpose of issuing notes or bank bills, which incorporated banks may 
or do by virtue of their respective acts of incorporation. And if any person, 
unauthorized by law as aforesaid, shall hereafter subscribe to, or become a 
member as aforesaid, he shall forfeit and pay, for every such offense, the sum 
of one thousand dollars, to be recovered by any person "'ho shall sue for the 
same, in an action of debt, one-half thereof to his own use, and the other 
half to the use of the county in which such suit may be prosecuted. 

Approved January 24, A. D. 1839. 

CHAPTER 23. 

BILLS OF EXCHANGE. 

AN ACT concerning bil1s of exchange. 

SECTION. 

1. Foreign bills of exchange, when pro• 
tested-how to be paid. 

SECTION. 

2. Inland bills of exchange protested, 
how to be paid. 

Be it enacted by ther Council and House of Representatives of the Territo1·y.1 
of Iowa: 

SECTION 1. That when any foreign bill of e:Kchange, which may be drawn 
for any sum of money, and expressed that the value has been received, shall 
be duly presented for acceptance or pay-[98]-ment, and protested for non-accept
ance or non-payment, the drawer or endorser thereof, due notice being given of 
such non-acceptance or non-payment, shall pay said bill, with legal interest, 
from the time such bill ought to have been paid, until paid, together with the 
costs and charges of protest. 

SEC. 2. If any bill of exchange drawn upon any person, or body politic 
or corporate, out of this territory, within the United States or their territories, 
for the payment of money, and expressed to be for value received, shall be duly 
presented for acceptance or payment, and protested for non-acceptance or non
payment, the drawer or endorser thereof, clue notice being given of such 
non-acceptance or non-payment, shall pay said bill, ,vith legal interest, from the 
time such bill ought to have been paid, until paid, and five per cent. damages 
in addition, together with cost and charges of protest. 

Approved January 24, A. D. 1839. 
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CHAPTER 24. 

BLACKS AND MULATTOES. 

AN ACT to regulate blacks and mulattoes. 

SECTIOX. 

1. Conditions of settlement in this ter
ritory. 

2. Failing to comply with these provi
sions, proceedings to be instituted 
against them. 

3. Penalty for committing to prison 
without authority. 

4. Penalty for hiring, etc., any negro 
before giving bond. 

SECTION. 

5. Servants of travelers and visitors ex
empt. 

6. Sheriff to arrest and deliver to own
ers any blacks or mulattoes found 
in this territory, upon proper ap
plication of same. 

7. District attorneys to prosecute, all 
violations of this act. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That, from and after the :first day of April next, no black or 

mulatto person shall be permitted to settle or reside in this territory, unless he 
or she shall prodt1ce a fair certificate, from some court within the United States, 
of his or her actual freedom, which certificate shall be attested by the clerk of 
said court. and the [ 99] seal thereof annexed thereto by the said court, and give 
bond, with good and sufficient security, to be approved of by the board of county 
commissioners of the proper county in which such person of color may reside, 
payable to the United States, in the penal sum of :five hundred dollars, con
ditioned that such person shall not at any time become a charge to the said 
county in which the said bond shall be given, nor to any other county in this 
territory, as also for such person's good behavior, which bond shall be filed in 
the clerk's office of the county where the same may be taken. And a convic
tion of such negro or mulatto, of any crime or misdemeanor against the penal 
laws of this territory, shall amount to a forfeiture of the condition of such bond. 

SEC. 2. If any negro or mulatto, coming into this territory as aforesaid, 
shall fail to comply with the provisions of the first section of this act, it shall 
be, and is hereby made the duty of the county commissioners, in any county 
where such negro or mulatto may be found, to summon him, her, or them, to 
appear before some justice of the peace to show cause why he, she, or they shall 
not comply with the provisions of this act; which summons shall be issued by 
a justice of the peace, on the application of any county commissioner in this 
territory, and shall be executed by the proper constable. And if such negro or 
mulatto shall still fail to give the bond and security required by the first section 
of this act. after being brought before such justice as aforesaid, it shall be the 
duty of the county commissioners of such county to hire out such negro or 
mulatto, for six months, for the best price in cash that can be had. The pro
ceeds arising from such hiring shall be paid into the county treasury of the 
proper county, for the use of such negro or mulatto, in such manner as shall 
be directed by the board of county commissioners aforesaid. 

SEC. 3. Any sheriff, or jailor, who shall hereafter commit, or suffer to be 
committed, to prison, any negro or mulatto, without a lawful mittimus, or being 
otherwise authorized by law for that purpose, or under the provisions of this 
act, such person or persons, so offending, shall pay a :fine of not less than :fifty, 
nor more than one hundred dollars. 

SEC. 4. Should any person or persons knowingly engage, or hire, or harbor, 
such negro or mt1latto, hereafter coming, or being brought into this territory, 
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without such colored person first complying with the provisions of this act, such 
person or persons, so offending, shall pay a fine of not less than five, nor more 
than one hundred dollars, to be recovered by presentment or indictment. 

SEC. 5. That the right of any person or persons to pass through [ 100] this terri
tory with his, her, or their negroes or mulattoes, servant or servants, when emi
grating or traveling to any other state, or territory, or country, or on a visit, is 
hereby declared and secured. 

SEC. 6. That in case any person or persons, l1is or their agent or agents, 
claiming any black or mulatto person that now is or hereafter 1nay be in this 
territory, shall apply to any judge of the district court, or justice of the peace,. 
and shall make satisfactory proof that such black or mulatto person or persons 
is or are the property of him or her ,vho applies, or for \Yhom application is 
made, the said judge or justice is hereby empowered and required, by his pre
cept, to direct the sheriff or constable to arrest such blaok or mulatto person or 
persons, and deliver the same to the claimant or claimants, his or their agent 
or agents, for which service the sheriff or constable shall receive such compen
sation as they are entitled to receive in other cases for similar services. 

SEc. 7. That it shall be the duty of district attorneys, of the respective 
counties, to prosecute all violations of this act, when thereunto required, and 
they shall be entitled to the same compensation in the manner provided for in 
other cases of offence against the laws of this territory. 

Approved January 21, 1839. 

CHAPTER 25. 

BOATS AND VESSELS. 

AN ACT to provide for the collection of demands against boats and Yessels. 

S ECTION. 

1. Cases in which boats or vessels shall 
be liable. 

2. Suits, how instituted. 
3. Complaint to be flied. 
4. Demand set forth and verified. 
5. Warrant to issue. 
6. Proceedings in district court. 
7. Who may plead in behalf of boat. 
8. Time and manner of pleading. 
9. Bond being executed to the plaintiff, 

lloat to be discharged. 
10. Boat or vessel may be sold to satisfy 

judgment. 
11. Bond having been given execution to 

issue against principal and secur
ity. 

SECTION. 

12. Justi<:es of the peace to have cogni
zance of cases under this act. 

13. Proceedings before justice. 
(101] 14. On return of warrant justice 

to hear and determine complaint 
15. Warrants, how served. 
16. Such part or interest in 'boat to be 

sold as will satisfy judgment and 
costs. 

17. Continuance of cause to be granted 
on good cause shown. 

18. Continuan<:e not to be granted to 
plaintiff. 

19. Officers' fees. 
20. Master or owner of boat may appeal 

or sue out a writ of error. 
21. Limitation of actions. 

Be it enacted by the Council ancl House of Representatii•es of tlie Territory 
· of Iowa: 

SECTION 1. That every boat or vessel used in navigating the " 'aters of this 
territory shall be liable, 

' & s 
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1. F or all <lebts contracted by the master, o,vner, agent, or consignee thereof: 
on account of supplies furnished for the use of such boat or vessel, on account 
of "'ork done or services r endered on board of such boat or vessel, or on account 
of labor done or 1naterials furnished by mechanical tradesmen or others in and 
for building. repairing, fitting out, furnishing, or equipping such boat or vessel. 

2. For all sums due for wharfage or anchorage of such boat or vessel within 
this territory. 

3. For all demands or damages accruing from the non-performance or mal
performance of any contract of affreightment, or any contract touching the 
transportation of persons or property entered into by the master, owner , agent, 
or consignee of the boat or vessel on ,vhich st1ch contract is to be performed. 
And, 

4. For all injt1ries done to persons or property by sucl1 boat or vessel. 

SEC. 2. Any person having a demand as aforesaid, instead of proceeding 
fo1· the recovery thereof against the master, owner, agent, or consignee of a 
boat or Yessel. may, at his option, institute suit against such boat or vessel by 
name. 

SEC. 3. .Any plaintiff, ,vishibg to institute suit against a boat or vessel, shall 
file l1is complaint against such boat or vessel, by name, with the clerk of the 
district cot1rt of the county in which such boat or vessel may lie. 

SEC. 4. Tl1e. complaint shall set forth the plaintiff's demand in all its par
ticulars, and on whose account the same accrued. It sl1all be verified by the 
affidavit of the plaintiff, or some credible person or persons for him, and shall 
st and in lie11 of a declaration. 

SEC. 5. Vlhenever any complaint, as aforesaid, shall be filed in the office of 
the clerk of the district court, it shall be his duty to issue a [102] warrant, return
able as a sum1nons, directing and authorizing the sheriff to seize the boat or vessel 
mentioned in the complaint, and detain the same in his custody, together with 
its tackle, apparel, and furniture, until discharged from such custody by due 
course of law. 

SEC. 6. 1Ipon the return of any warrant issued by virtue of the preceding 
section, proceedings shall be had in the district court against the boat or vessel 
s11Pd. in the same manner as if suit had been instituted against the person on 
whose account the demand accr11ed. 

SEC. 7. The master, o,vner, agent, or consignee of the boat or vessel may 
appear on behalf of such boat or vessel, and plead to the action. 

SEC. 8. The district court may by rule prescribe the time and manner of 
pleading, of exhibiting or filing papers. or taking any needful step in any s11it 
to he com111enced under this act, when the ti1ne and manner are not prescribed by 
this law. 

SEC. 9. I f the master, owner, agent, or consignee shall, before final judgment 
in any suit instituted by virtue of this act, give bond to the plaintiff with suf
fici.ent security to be approved of by the court, or the judge or clerk thereof 
in vacation, conditioned to satisfy the amol1nt which shall be judged to be 
owing and due to the plaintiff in the determination of the suit, together with 
all costs accruing, such boat or vessel with the tackle, apparel and furniture 
belonging thereto shall be discl1arged fr om further detention by the sheriff. 

SEC. 10. If jl1dgment shall be rendered against any boat or vessel in favor 
of the plaintiff, the court sl1all make an order directed to the sheriff command
i.ng him to sell such boat or vessel, together witl1 its tackle apparel and furni
ture, to satisfy the judgment and all costs that may have accrued in the cause, 
which order shall be executed and returned in the same manner as executions. 
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SEC. 11. If bond and security shall haYe been entered into according to 
the provisions of the ninth section of this act, and judgment shall haYe been 
rendered in favor of the plaintiff, executions shall be issued for the amount of 
judgment and costs in favor of the plaintiff against the principal and security 
in such bond. 

SEC. 12. Justices of the peace Vi'ithin their respective counties shall have 
cognizance of all cases arising under this act, wherein the demand claimed 
shall not exceed the jurisdiction of a justice of the peace. 

SEc. 13. In all their proceedings justices of the peace shall conform to the 
provisions of the law governing justices courts, and as near as may be to the 
provimons of this act as apply in the district court. • 

[1.03] SEC. 14. Each \>\·arrant issued by a justice of the peace under this act 
shall be returnable forthVi'ith, and upon the return of such warrant it shall be the 
duty of the justice of the peace to hear and determine the complaint of the 
plaintiff in a summary manner. 

SEC. 15. All warrants issued by this act shall be served and returned as 
,vrits of attachment are served and returned. 

SEC. 16. Whenever an order of sale shall be made for the sale of a boat or 
vessel, ,vith its tackle, apparel and furniture, the sheriff or constable shall have 
power to sell such part thereof, or such interest therein, as shall be necessary to 
satisfy the amount of the judgment rendered in favor of the plaintiff, and all 
the costs that may have accrued. . 

SEC. 17. Upon good and sufficient cause shown by the master, owner, agent, 
or consignee of any boat or vessel sued under this act, the court, or justice of 
the peace, may grant continuance of the cause, but no such continuance shall 
operate as a di~charge of such boat or Yessel from the custody of the sheriff or 
constable. 

SEC. 18. No continuance of a cause under this act shall be granted to the 
plaintiff. 

SEC. 19. Sheriffs, constables, and other officers, shall receive the same fees 
and compensation for their services under this act as are allowed them in cases 
of suits of attachment. 

SEC. 20. Tn all cases arising under this act, if judgment shall have been 
rendered in favor of the plaintiff, the master, owner, agent, or consignee of 
the boat or vessel, or other person interested, may appeal from the judgment 
by giving bond and security in double the amount sued for, or sue out a writ 
of error as if they or either of them had been sued. 

SEc. 21. All actions against a boat or vessel, under the provisions of this 
act, shall be commenced and sued within one year after the cause of such action 
f"hall have accrued. T'o take effect and he in force from and after its passage. 

Approved, December 20, 1838. 
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[104] CHAPTER 26. 

BONDS, ETC. 

AN ACT in relation to bonds and other securities. 

SECTIOX. 

1: What instruments shall be deemed 
valid and binding. 

2. Security may be by bond unless 
otherwise directed. 

3. Action for damages on breach of 
covenant. 

4. County commissioners may maintain 
action. 

SECTIOX. 

5. In what name action may be prose
cuted. 

6. Clerk to furnish certified copy of 
bond. 

7. Provisions of this act to be observed 
as far as practicable. 

8. Rights saved. 

Be it en,acted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That any instrument under seal, fully and fr('ely executed and 

delivered, sl1all be deemed valid and binding, according to the fair intent and 
meaning thereof, in all cases not otherwise declared by express statute, unless 
the execution or delivery of such instrument shall have been obtained by fraud 
or £or an t1nlawful purpose. 

SEC. 2. Where a statute requires security to be given for any purpose what
eYer, such security, unless otherwise directed, may be by bond, with sufficient 
sureties, made payable to the clerk of the district court of the county where 
the san1e shall be executed, for the use of the persons intended to be thereby 
secured, and shall be filed in the office of said clerk. 

SEC. 3. Where not otherwise provided, any person, for whos\3 benefit or 
securit:r a bond or other instrument shall have been exe<'uted, may, upon a 
breach of any of the covenants or conditions thereof, maintain an action at law 
to recover the damages he may have sustained in the premises. 

SEC. 4. If such instrument shall have been intended for the security of the 
public in its corporate or political capacity, the county commissioners of the 
county where the same shall have been filed as aforesaid may maintain said 
action for the use of their county. 

SEC. 5. In any of the above mentioned cases, the action may be prosecuted 
in the name of the person to whom the said bond shall [105] have been made pay
able, and for the use of the actual party in interest. 

SEC. 6. The said clerk of the district court shall furnish a certified copy of 
said bond to any person applying therefor, upon his paying for such copy at 
the rate of twenty cents for every folio of one hundred words therein contained. 

SEC. 7. Although cases may present themselves whirein some particulars 
herein contained may be contravened by statutory enactments, still in other 
respects, even under such circumstances, the above directions may as far as 
practicable be pursued. 

SEC. 8. Nothing herein contained shall be construed to render invalid any 
instrument which would otherwise have been of binding efficacy, nor to pro
hibit any course of proceeding which would have been allowed had this act not 
taken effect. 

Approved January 25, 1839. 
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Cili-\P'rER 27. 

CHANCERY. 

AN ACT relative to proceedings in chancery. 

SECTIO\'. 

1. Jurisdiction granted to district 
courts. 

2. Special terms appointed. 

3. Rules of proceeding established. 
4. Applications. 

5. Summons to defendants. 
6. Its form, service and return. 
7. Institution of suit, where there are 

several defendants. 
8. ProceEs, how served. 
9. Defendants not found notice of peti-

tion to be published. 
10. Ccsts in certain cases. 
11. Proceedings against heirs. 
12. Time of filing plea or answer. 
13. Plea not filed decree rendered. 
14. Issue taken in reply. 
15. Demurrer and ans,ver. 
16. Plea or demurrer of defendant 'being 

overruled. 
17. Costs of demurrer. 
18. Replication or exceptions. 
19. Exceptions filed, to answer referred 

to a master, and appeal therefrom. 
20. Costs of reference. 
21. Defendant sworn to his ans\.ver. 
22. Answer relative to a new party. 
23. Defendant may exhibit interrogator

ies to complainant, not ans,vered 
petition dismissed. 

24. Cross petition. 
25. Orders, common or special entered. 
26. Amendments. 
f 1061 27. Issue. 
28. True answer on all points. 
29. Courts may direct issue to be tried 

by jury. 

30. Pleadings, how served. 
31. Depositions. 
32. WitneSS€S. 
33. Complainant failing to attend bill 

dismissed with costs. 
34. Defendant failing, court to make de

cree. 
35. Suits concerning land may be insti

tuted. 
36. Cases in which defendant may be 

charged with costs. 

SFC'TIO'\. 

37. Security required of petitioner 1n 
certain cases. 

:38. Xot given property sequestered. 
:39. Defendant, heirs or assignees may 

answer after decree. Proviso. 
40. Defendant may file his petition for 

an account, etc. 

41. Failing to adopt either measure de
cree to be confirmed. 

42. Decree to have same force as a judg
ment. 

43. All proceedings to be filed in clerks 
office. 

44. Party failing to comply •with decree, 
its operation. 

45. Decree to operate as a lien must be 
recorded. 

46. Decree for sale of mortgaged prem-
ises. 

47. Sales of real estate made by sheriff. 
48. Deeds, by whom executed. 
49. Proceeds of sale. 
50. If insufficient, execution to issue 

against other property. 
::il. Abatement of suits. 
52. 

53. 
51. 
55. 

56. 
57. 
!58. 
59. 

60. 
61. 
62. 

64. 

65. 
66. 
67. 

68. 
69. 

Proceedings when cause of action 
will not admit of surYiYorship. 

Revival of suit. 
Effect of parth:s failing to appear. 
,vhen persons interested may be en-

tered as complainants. 
Failing to do so, proceedings. 
Rules of proceedings. 
Power to make, amend or revoke. 
Orders of reference and notice of 

same. 
Enforcement of decrees. 
Execution of process. 
\Vhat interest subject to the pay

ment of judgment or decrees. 
Applications to court for that pur

pose. 
Power of court to enforce all neces-

sary transactions. 
Sale of equitable interests. 
Writ of attachn1ent. 
Appeal. 
Notice of sa1ne. 
Papers and record to be certified up. 

• 
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SECTIO~-
70. Not to operate as a stay ·without 

security from appellant. 
71. Proceedings if decree be affirmed. 
72. No lien to be vacated 'by such an ap-

peal. 
73. Petition for a rehearing. 
74. Petition for a review. 
75. When may be filed as original. 
76. When filed with leave of court. 
77. Court in either may stay proceed-

ings. 
78. l\lotion for that purpose. 
79. Security in case of stay. 
80. Not stayed decree to be complied 

with. 
81. Writs of injunction. 
82. Security given by appl:cant. 
83. Bond in case of stay. 

SKCTI O:N. 

84. Test and service of writ. 
85. Attachment for contempt. 
86. Motion to dissolve injunction or dis

miss proceedings. 
87. Affidavits by complainant. 
88. Terms imposed by court for an in-

junction. 
89. Writs of ne exeat. 
90. Petition and affidavit necessary. 
91. In what cases writ shall not be 

granted. 
92. When may be discharged. 
93. Perpetuation of testimony. 
[107] 94. Names and interrogatories and 

cross interrogations to 'be filed. 
95. Depositions to be evidence. 
96. Further proceedings in relation to 

depositions. 

• 
Be ·1·t enacted by the Co111ncil ancl I-louse of Representatives of the Territory 

of Iowa: 
SECTION 1. Tl1at the several district courts, within the different counties of 

this territory, shall have exclusive original jurisdiction of all matters in chan
cery properly arising within their respectiYe counties, in whicl1 a plain, ade-
quate, and complete remedy cannot be had at law. 

SEC. 2. Either of said district courts at any stated time thereof may appoint 
as many special chancery terms at any place within the proper district as they 
may deem expedient, and at such special terms may entertain jurisdiction of 
any case pending in any eourt within said district. 

SEC. 3. The proceedings in said courts, where they are not regulated by the 
statutes of this territory, shall be as prescribed by the judges thereof, but shall 
in all matters of principle be made to conform to the known usages of courts of 
equity, except as otherwise provided by law. 

SEC. 4. All applications to the chancery side of either of said courts shall 
be by petition, setting forth the nature and grounds of such application, which 
shall be filed in the office of the clerk of such court. 

SEC. 5. Said clerk shall thereupon issue a summons to the defendants named 
in such petition, commanding them to appear at the next term of the court 
and answer the petition of the complainant. If the petition be filed in term 
time, the summons may be made returnable forthwith. 

SEC. 6. In other respects the said s1.1mmons shall as far as practicable be 
made to conform to that authorized for commencing proceedings at law, as well • 
to its form as to its service and return, and the proper officer shall be subject to 
the same liability for not duly serving it. 

SEC. 7. Where there are several defendants, the suit 1na.y be instituted in 
the courts where either of them resides, and the clerk of the court in said 
county may issue process directed to any other county, which shall be served 
hy the proper officer there and returned in the same manner as aforesaid. 

SEC. 8. Such process may be so served by any person whatever within this ter
ritory, bt1t if served by any other person than the proper officer, and within 
his own county, such service must be shown by affidavit. 

[1081 SEC. 9. Where any of the defendants cannot be found to be served as 
aforesaid: the plaintiff may cause notice of the pendency of tl1e petition, contain~ 
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ing a brief state1nent of the object and prayer thereof, to he published for six 
weeks successively in so1ne newspaper printed in thP <·ounty \Yhere the petition is 
filed, if there he one, and if not, then in some ne,Yspapr printed at the seat of gov
ernment of this territory. Such notice shall be equivalent to a personal service, 
except as hereinafter otherwise declared. 

SEC. 10. The complainant may insert as many defendants in his petition as 
he may think proper, though they claim under different titles; but if any of 
such defendants disclaim, he shall have his costs of the plaintiff, except when the 
court for special reasons shall otherwise decree. 

SEc. 11. Where the heirs of any decedent are made defendants, any of 
whose names are unknown to the complainant, they may be proceeded against 
without being named individually, and the court may make such order in re
lation to notice as they may deem proper. 

SEC. 12. \\7here service shall haYe been effected by either of the methods 
afore~aid, the defendant shall be considered in court, and the court may by rule 
establish the times within which the answer or any other pleas of either party 
shall be filed. 

SEC. 13. If the defendant shall not :file his plea, answer, or demurrer within 
the time limited as aforesaid, the said court may at their discretion render a 
decree thereon, or order the complainant to prove the allegations of his bill, 
and such decree may then be made as the court shall think :fit. 

SEC. 14. Where the complainapt conceives the plea of the defendant to be 
good, though not true, he may reply to, and take issue thereon, and proceed as 
in case of an ans,ver. 

REC. 15. If the defendant file a demurrer and ans,ver, thC' complainant shall 
not proceed on the answer until the demurrer shall haYe been argued and dis
posed of. 

SEC. 16 If the plea or den1urrer of the defendant be oYerruled, no other 
plea or den1urrer shall be thereafter receiYed, but the complainant's petition 
1nay be taken as conf esscd, and the court shall proceed to decree thereon ; or 
in their discretion they may receive an answer on affidavit of merits and that 
such plea or demurrer \Yas not filed for the purpose of delay. 

SEC. 17. If the said plea or demurrer be allo,vcd, the complainant shall pay 
costs; and if oYerruled, the defendant shall pay them. 

r 109] SEC. 18. If the plaintiff do not file his replication or exceptions within 
the time fixed by the rules of court aforesaid, the cause shall stand for hearing on 
prti tion and ans-wer. 

SEC. 19. Where exceptions shall be filed to an anS\\'er, an order may be 
entered of col1rse by the clerk, either in term time or in vacation, to refer the 
same to a master in chancery, or the court itself may decide upon the sufficiency 

• of the answer, and an appeal shall in all cases be allowed from the niasters re
port to the court. 

SEC. 20. The costs of thr reference to the n1aster shall he paid hy the com
p]ainant or clefrndant af•rording as the exceptions are OVPrruled or the answer 
be adjudged insnfficif'nt. 

SEC. 21. Any defendant u1ay s"'ear or affirn1 to his ans,ver before any master 
in chancery, or other person authorized to administer oaths in the county where 
the suit may be pending. 

· SEC. 22. Where it is necessary for the defendant to bring a new party before 
the court, he shall state it in his answer, and may insert therein interrogations 
for him to reply to ; and thereupon a summons may he issued and other pro
ceedings bad as in case of other defendants. 
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SEC. 23. The defendant in chancery, after filing his answer, may exhibit 
interrogations to tl1e complainant, which shall be answered by him on oath or 
affirmation, which answer shall have the sarµe credit and effect as the like ans"ver 
of a defendant. If tl1e complainant shall not answer witpin the time fixed by 
the rules of the court, his petition shall be dismissed with costs. 

SEC. 24. If a cross petition shall be filed by any defendant, he must put in 
his answer to the first petition before the defendant to the cross petition sl1all 
be compelled to answer. 

SEC. 25. All orders common or special, by the consent of parties or their 
solicitors, shall be enterf'd of course with the clerk, whether in term time or 
in vacation. 

SEC. 26. All a1nendments shall be made with or without costs, and upon such 
equitable terms, as the court shall direct. 

SEC. 27. Evf'ry cause in a court of chancery shall be deemed at issue on filing 
a replication. 

SEC. 28. Tf a complainant proceed to a hearing on the petition and answe,r 
only, the ans,ver shall be taken to he true on all points, and no evidence shall 
be received to contradict the same, unless it be matter of record to which the 
ans,ver refers and is provable by the said record. 

r 110] SEC. 29. If there be an issue as to any matter of fact ,vl1ich shall render 
the intervention of ~ jury necessary, the courts may direct an issue for the trial 
of the same, and the verdict may be entered of record and made use of at the 
hearing of the cause. 

SEC. 30. All pleadings subsequent to the original petition shall be served 
on the opposite party, or one of them where there are several. If such party 
shall have appeared by a solicitor, the said service shall be made upon such 
solicitor. 

SEC. 31. Depositions may be taken in cases in chancery, under like circum-
stances and in the same manner as is provided in cases at law. 

SEC. 32. The court may examine witnesses orally, or may direct a master 
to take depositions in writing in such manner as they shall by rule prescribe. 

SEC. 33. If the complainant or his solicitor shall not attend at the time ap
pointed for the l1earing of the cause, his bill shall be dismissed with costs. 

SEC. 34. lf the defendant shall not attend at the time appointed for the 
hearing of the cause, the bill, answer, replication,. documents, and proofs shall 
he read, the witnesses examined, and the court thereupon sl1all make such decree 
as they think equitable and just. 

SEC. 35. Any person havihg the possession of land, and claiming title there
to, may institute a suit against any other person setting up a claim thereto,. 
for the purpose of determining who is the real owner thereof. 

SEC. 36. If the petitioner shall substantiate his title to such land, the de
fendant shall be decreed to release to the complainant all claim thereto, and to 
pay the costs of the whole proceeding. But if the defendant by his answer 
shall disclaim all title to such land and give a release to the petitioner, the de
fendant shall be entitled to costs unless the court shall otherwise order and 

decree. 
SEC. 37. Where a decree shall be made against any defendant, upon whom 

the summons shall not have been personally served, the court before issuing 
process to compel the performance of such decree, may require the petitioner· 
to give security, in such sum as they may direct, conditioned that the said pe
titioner will abide and perform any order or decree of the court, obtained by 
said defendant in the manner hereinafter provided. 

• 
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SEc. 38. If no security be given as aforesaid, the estate and effects of such 
defendant 1n:1y, by order of the court. be sequestered under the [111] direction of 
the court, to abide such order as they may think proper r especting the same, in 
case the said defendant do not improve the opportunity provided in the next 
succeeding section. 

SEO. 39. In case such defendant, his heirs, devisees, executors, administra
tors, or assigns, as the case may require, shall ,vithin six months after being 
notified of the decree aforesaid, and within t,vo years after such decree shall 
have been made, petition the court to set aside said decree, and pay or secure 
to be paid such costs as the court may think proper to direct, then in such case 
the person so petitioning may be per1nitted to appear and ans"rer the complain
ant's original petition, and such proceedings shall thereupon be had as if said 
defendant had appeared in due season and no decree had been made; but the 
title to any real or personal estate the subject of the former decree, which by it, 
or in consequence of it, shall have passed into the hands of a bona ficle pur
chaser, shall not be affected by any proceedings under this section. 

SEC. 40. Or such defendant may, within the times aforesaid, file his petition 
in the said court for an account and settlement of the amount ,vhich was really 
due and Ov\1ing to the complainant at the time of the decree, and to compel the 
said complainant to r efund what he may wrongfull)r have recoYered and re
ceived, together ,vith interest from the tin1e of the receipt thereof ,vith costs of 
suit. In either of the cases mentioned in this or the preceding sections, the 
court may make such :final decree in the premises as justioe requires. 

SEC. 41. In case neither of the measures provided in the t,vo preceding 
sections be adopted and pursued by the defendant v\1ithin the times therein pre
scribed, th~ decr ee shall be con:fir1ned, which confirmation shall relate back to 
the time of making such decree, and such decree shall be executed and perfor1necl 
as in cases ,vhere the defendant shall have duly appeared. 

SEC. 42. .l'l .. decree of a court of chancery shall have the ::;ame operation, 
force, and effect, from the time of its being pronounced, as a judgment at la,~. 

SEC. 43. It shall not be necessary to enroll any decree or dismission in a 
court of chancery, but in1mediately after any decree shall have been pronounced 
the petition, ans,ver, and all other proceeding in the cause shall be attached 
together by the clerk of the court and filed in his office, together ,vith a fair 
engrossed copy of such decree or dismission, and also the r eport and decretal 
order therein, but without any recital of the pleadings: and after the same is 
Pigned hy the court, the clerk [112] shall annex it to the petition, answer. and 
pleadings, v\'hich shall be of the like effect as if the same had been enrolled. 

SEC. 44. "\\TJ1en a decree shall be n1ade for a conveyance, release, or acquittance 
in any court of chancery, and the party again~t v\·hom the said decree shall 
pa~s fails to comply therewith by the time appointed, such decree shall be con
sidered and taken in all courts of la~r and equity to have the same operation 
and effect and be as available as if the conveyance, release, or acquittance had 
been executed conformably to such decree. 

SEC. 45. "\Vhere a decree in_chancery is n1ade in relation to any real estate 
lying in a different county from that wherein such decree ,vas rendered, said 
decree. in order to operate as a lien upon such real estate. n1ust he recorded in 
the office of the register of deeds in the county where the r eal estate shall be 
situated. 

SEO. 46. Vthenevcr a bill shall be filed for a foreclosure of a mortgage, the 
court may decree a sale of the mortgaged pren1ises, or such part thereof as may 
be sufficient to satisfy the mortgage. 

SEC. 47. All sales of real estate under the decree of a court of chancery 
shall be made by the sheriff of the county where the premises lie, unless other
,vise directed in said decree . 
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SEC. 48. Deeds shall thereupon be executed by the person conducting such 
sale, which shall be Yalid and binding against all persons who are bound by the 
decree of the court .. 

SEC. 49. The proceeds of such sale, after payment of the debt and costs, 
shall be brought into court for the use of the person who may be entitled there
to, subject to the order of the court. 

SEC. 50. If such proceeds shall be insufficient to satisfy said debt and costs, 
the person conducting such sale shall return that fact to tl1e court, and there
upon execution may issue against any property of the defendant as in actions 
at law. 

SEC. 51. No suit in chancery shall abate by reason of the death of some of 
the complainants or defendants, where the cause of action will admit of sur
vivorship; but in case the death of such persons shall be suggested and satis
factorily shown to the court, the said st1it shall proceed in favor of or against 
the survivors as the case 1nay reqt1ire. 

SEC. 52. If the cause of action will not admit of survivorship, the suit (in 
case of the death of a defendant) shall abate only as to the persons so dying 
as aforesaid, and the complainant may proceed without reviving the suit against 
the representatives of the deceased, or against any other person who shall have 
l' ecome interested therein by reason [113] of such death. but no order or decree of 
th e court shall bind a person not a party thereto. 

SEc. 53. But if the complainant prefers making tl1e representatives of the 
<leceased party, or any other person who shall have become interested in con
sequence of <:;uch death, a party to such suit, no petition of revivor shall be 
necessary, but the court may order the suit to stand re-vived. 

SEC. 54. If the representatives of the deceased party, or the parties in in
terest by reason of sucl1 death, shall not appear and put in their answer, or 
signify their disclai1ner of the suit within the time to be fixed by the court, the 
complainant may cause their appearance to be entered, and in such case the 
answer of the de~eased party, if one shall have been put in, shall be deemed 
the answer of the new parties aforesaid, and if no st1ch answer shall have been 
put in, the petition of the complainant shall he taken as confessed against st1ch 
ne,v parties as aforesaid. 

REC. 55. If any of the complainants shall die pending a suit wherein the 
cause of action shall not survive, the persons interested by such death may, on 
affidavit thereof and motion in open court, be entered as complainants in the 
suit, and may be permitted to amend the petition as their interests may require 
upon the payment of the costs occasioned by such amend1nent. To this amend
n1ent the defendants shall answer, and the suit shall proceed as in ordinary 
cases. 

SEC. 56. In case the persons interested, in consequence of the death of one 
of the co1nplainants aforesaid, shall not ,vithin ninety days after such death 
cause themselves to be entered as complainants, as pro·vided in the preceding 
section, then the surviving complainant, if there be one, may insert his name 
as complainant in the suit and the cause shall proceed as in ordinary cases. 

SEC. 57. The courts may make rules for proceedings in taking a petition as 
confessed, and also for the proceedings necessary to entitle either party to a 
decree or order of such court against the opposite party by defa11lt, in every 
case not other,vise provided for by law. 

SEC. 58. The court from time to time may make, alter, amend, or revoke 
any rule of practice so as to obviate doubts, advance justice, and expedite 
suits in the said court, provided the same be not contrary to law. 

6 
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SEC. 59. 1\ny judge in vacation may n1ake orders of reference to a master 
in any ca11se depending in chancery whirh is ready for surh reference, hut the 
party applying for such orcler mu1='t haYc giYrn rea-[114]-sonable notice to the op
posite party, or his solicitor, of the tin1e and plarr nt ,vhich the appli.ration for 
sucl1 orde.r ,vill be made. 

8Ec. 60. The said co11rts shall have po,ver to enforce their decrees and orders 
by attachment. sequestration, or by such final process against the property or 
person of the defendant as 1nay be had on a judg1ncnt at law. 

SEc. 61. Such process shall be obeyed, executed, and returned, by the sher
iff or other officer to whom it shall have been directed, in like manner and under 
the sa1ne p_enalties as is provided in cases of process issuing from a court of law. 

SEC. 62. In all cases ,vhere judgments at law or decrees in chancery may 
have been obtained and rendered against any person, who shall not have prop
erty subject to levy on execution sufficient to satisfy s11ch judgment or decree. 
but who may have any equitable interest in real estate, or any interest or stock 
in any incorporated company, or any money, contracts, judgments, decrees, 
dehts, or choses in action, due to him, or which may become due, or moneys, 
goods, and effects in the hands or possession of any person or body corporate, 
the same ma)' be subjected in chancery to the payment of such judgment or 
decree. 

SEC. 63. Applications 1nay be made to the court, in the county ,vhere such 
judgment or decree was rendered, or where said lands lie, to subject all or any 
of the interests enumerated in the preceding section to the payment of the 
judgment or decree aforesaid, according to the usual course of proceeding and 
known usages of courts of chancery. 

SEC. 64. The said courts shall decree sales and enforce all necessary trans
£ ers and conveyances to vest in any person, purchasing or taking 11nder such 
decree, all the right, title, and interest of the said debtor in the interests sold 
or the subject of the decree, at the time of the service of process in such case, 
to be held in the same manner such debtor held the same. 

SEC. 65. The sale of all equitable interests in real estate shall be conducted 
as far as practicable in the same manner as is provided by law for the sale of 
real estate. 

SEC. 66. Where a suit in chancery is brought for the recovery of any money 
or damages, a writ of attachment may be issued under the same circumstances 
and upon like conditions as in actions at law; and the proceedings against gar
nish ees and 5n all other respects shall, as far as the nature of the case will ad
mit, be made to conform to the corresponding proceedings in actions at law. 

[115] SEc. 67. Any party complaining of any decree made by a district court, 
may appeal therefrom to the supreme court within thirty days from the tii:-a. 
such decree shall have been entered in the minutes of the court. 

SEc. 68. Every such appeal shall he 1nade by serving notice thereof on the 
solicitor of the opposite party, and on the C'lerk of the court where the decree 
was entered. 

SEC. 69. Upon being served with such notice, said clerk shall forthwith 
certify up to the clerk of the supreme court all the papers and proofs in the 
cause, ,vhich may he in his possession, together ,vith a transc1·ipt of the record 
in the cause. 

SEC. 70. Such appeal shall not operate as a stay of proceedings upon the 
decree, unless the appellant ,vill give security in such sum as a judge of the 
suprrn1e court shall direct, conditioned to pay, satisfy, and perform the decree 
or final order of the snpre1ne court, and all costs, in case the decree or final 
order of the district court shall be affirmed . 
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!';Ee. 71. If such decree or :final order shall be affirmed as aforesaid, the 
suprcrne court n1ay a\Yard such damages against the appellant as they may think 
proper, not exceeding t,venty-five per cent on the amount of the money or other 
subject 1natter of st1ch decree. 

Si,;c. 72. ~o lien created by the decree of a district court sl1all be vacated 
or 1 emoved h)r the appeal aforesaid, but sl1all remain until the :final adjudication 
o L the ca11se in the s11preme court. 

SEC. 73. Petitions for a rehearing shall be signed by counsel and preferred 
,Yithiu thil't,V tlays after the making of an order on the hearing; and the prayer 
of such petitjons shall be allo,ved at the discretion of tl1e court that made the 
said order, or of a judge thereof if in vacation. 

SEC. 74. _\ny person vvho was a party to a decree of a court of chancery, 
his heirs, exPcutors. or administrators, may file a petition for a revie,v of the 
proceedings in which sucl1 former decree was rendered, at any time within five 
yrars next after rendering such decree. 

:-;Ee. 75. 1f the petition for a review be brought upon errors of la"r appearing 
in the body of the decree or proceedings themselves, it may be filed as an original 
proceeding in chancery as a. 1natter of course. 

~Ee. 76. B11t if the petition for review be brought upon the discovery of 
ne,v matter since the hearing on the former decree, it shall only be filed ,,ith 
the leave of the court to which the same is exhibited. 

SEC. 77. J n <'it her case the court, on motion, may at their discre-[116]-tion stay 
thPir pro~eedings on the for1ner decree until the further order of the court, 
or until a final decree is made on the petition for revie,v. 

~Ee. 78. 'rhe motion to stay proceedings 1nust be made at the term at which 
the petition for revie,v is exhibited and ( with leave) filed, or if filed in vacation, 
th<'n at the next succeeding tern1. 

SEC. 79. If proceedings are decreed to be stayed, the court shall require 
sceurity to he first given as in case of appeals. 

SEC'. 80. If proceedings arc not stayed by order of the cot1rt, the party 
;1gninst ,rhon1 such forn1er decree ,Yas rendered shall fully co1nply there,vith, 
HUll the court 1nay, if they deem it necessary, 1·e(1uire security for costs to be 
giYen on the petition for review. 

SEU. 81. Thr several district courts, or any judge of the supreme court, in 
Yacation, 111ay grant ,vrits of injunction in cases allowed by the general usages 
of 1·ourts of equity. 

Ri;c. 82. 111 all cases the person 1naking application for an injunction 111ust 
give sufticient security in such a1nount as the court or judge shall direct, condi
tioned that the complainant ,vill co1upcnsate the defendant for all damages 
he 1nay sustain i11 consequence of the injl1nction haying been granted without 
sufficie11t cause. 

REC. 8:1. If the injunction be to stay proceedings at la,v, the hond, in addi
tion to the requircn1cnts of the preceding section, shall be conditioned to pay 
all 1noncy and costs due or to become d11e to the plaintiff at la"·· 

8Ec. S4. Thr ,Yrit of injunction 1nay he directed and tested like a sum1uons, 
antl serYe<l by the proper officer in the same ma11ncr as a sun1mons. 

~Ee. 85. If such injunction he disobeyed, the court or judge by whom it 
"us grantt'd 1nay direct an attachn1cnt to be issued to bring the person guilty 
ot' thl' conten1pt forth,vith hefore the said court or judge; and unless sufficient 
(·nusr to tht' contrary ht' then f-ho,vn. the offending party may he punished by 
fine not ex1·~c·ding t\\·o hn11<.lred and fifty dollars, and h:v in1prisonn1ent until 
thr. ofl\:ntll'l' sh:111 give to said court or judge satisl'attory seeurity that he \\'ill 
dn :-;o. or un1 il he lie othcr,Yise legally discharged. 

..... 
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SEC. 86. After filing his answer, the defendant at any general or special 
term may 111ove for a dissolution of the injunction, or he 1nay move to dismiss 
the proceedings without filing such answer. 

SEc. 87. The court upon the motion to dissolve 1nay receive affidavits on 
the part of the complainant, and may make such order in the premises as they 
may deem proper. 
. [1171 SEC. 88. The court in continuing or dissolving the injunction may require 
such security from either party, or i1npose such other terms and conditions, as 
rnay be deemed just and equitable. 

SEC. 89. Either of the district courts. or any jt1dge of the supreme court. 
may grant ,vritR of ne exeat to prevent the departure of any defendant out of 
this territory, 11ntil security be given to perform the decree in the cause then 
pending: the amo11nt and sufficiency of such security to be determined by any 
such court or judge. 

SEC. 90. No such ,vrit shall be granted but upon petition filed, with an affi
davit annexed of the truth of the allegation contained in said petition. 

SEC. 91. This writ being in the nature of equitable bail, shall not in general be 
granted upon a legal demand, nor under circumstances dissimilar to those which 
,vould entitle the plaintiff to bail at law. 

SEc. 92. If the defendant by his ansvver shall satisfy the court or judge 
aforesaid that there is no reason for his restraint, or if he shall give security to 
perform the decree, the writ may be discharged, otherwise he shall be committed 
to jail in the same manner as when arrested by virtue of a capias. 

SEC. 93. Petitions in chancery for the purpose of perpetuating testimony 
shall set forth specially the subject matter relative to which such evidence is 
to be taken, and the names of the parties if known to the comf>lainant, but if 
not known they shall be described as accurately as possible. Such parties shall 
be brought into court like defendants in other cases. 

SEC. 94. Previous to the order for taking depositions to perpetuate testi
mony, the party applying therefor shall file with the court the names of the 
witnesses and the interrogatories to be propounded to each. The other party 
may file cross interrogatories. All which shall be forwarded to the person who 
is to take the depositions, and returns made in the same manner as provided for 
taking depositions in suits at law already pending. 

SEC. 95. The original depositions, or a certified copy thereof, shall be evi
dence in any suit in law or equity which may be thereafter litigated between the 
parties to such petition, or their privies, relative to the sttbject matter thereof, 
provided the deponent cannot be obtained to testify. 

SEC. 96. After filing a petition in chancery to perpetuate testimony, or 
othervvise, and upon proof that either party will be in danger of losing the 
testimony of any witness by death, re1novaL or bodily infirm-[118]-ity, and also 
that the other party has received reasonable notice of the tin1e and place of making 
the application, the court, or any judge thereof in vacation, may make and 
cause to be filed among the records in such cause an order for taking the de
position thus sought for and deemed necessary, in such manner as the said court 
or judge shall deem proper ; and in case such witness cannot be procured at 
the regular time of taking testimony in the cause, or if he shall then be in
capable of testifying on account of mental or bodily infirmity. such deposition 
shall have the same force a:qd effect as though it had been taken in the ordinary 
1nanner. 

Approved January 23, 1839. 

" ' '''' ., 
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CHAPTER 28. 

CONST ABLES. 

AN ACT for the election of constables, and defining their duties. 

SECTIO:S. 

1. Election and number. 
2. Oath, and before whom taken. 
3. Bond and security. 

SECTIO:N. 

4. Failing to give bond office to be va• 
cated. 

5. Duties. • 

Be it e11,acted by the Council and House of R epresentatives of the Territory 
of lotoa : 

SECTION 1. That there shall be elected, at each annual election in each or
ganized county in this territory, a number of constables equal to the number 
of magistrates appointed in each county in this territory, who shall continue 
in office one year and until their successors are elected and duly qualified : 
provided, that if a vacancy shall happen, the county commissioners may fill 
st1ch vacancy by appointment. 

SEC. 2. Every constable, before he enters upon the discharge of the duties 
of his said office, shall take the following oath or affirmation:-'' I do solemnly 
swear ( or affirm as the case may be) that I will faithfully discharge the duties 
of constable within the county of---- according to the best of my abilities, 
and that I will well and truly pay over to the proper person all moneys which 
may co1ne into my hands as such constable;'' which oath or affirmation shall he 
taken before any [119) clerk or .judge of the district court, or before a justice of 
the peace of said county, and the person administering such oath shall make out 
a certificate thereof and cause it to be filed in the office of the clerk of the board 
of county co1nmissioners of the proper county. 

SEC. 3. It shall be the duty of every constable previous to taking the oath 
aforesaid to execute to the acceptance of the board of county commissioners a 
bond witl1 good and sufficient freehold security, payable to the county treasurer, 
and his successors in office in the penal sum of five hundred dollars conditioned 
for the faithful performance and discharge of the duties of his office as consta
ble, and for the safe keeping and paying over, according to law, to the proper 
person all sums of money that may come into his hands by virtue of his said 
office, which bond shall be filed by the clerk of the board of county commis
sioners as aforesaid, for the benefit of each and every person, or persons, bodies 
politic or corporate, who may sustain injury by reason of the official conduct 
of such constable, which bond shall not be void on the first vacancy, but may 
be put in suit from ti1ne to time, at the instance, and for the benefit of any 
party injured, as often as the condition thereof may be broken. 

SEC. 4. If any constable shall not within twenty days after receiving his 
cer tificate of election take the oath, and give bond as aforesaid, the said con
stable shall not be per1uitted after that time to be qualified or to take his said 
office, but the said office shall be consider ed as vacant, and shall be filled by 
the board of county commissioners as in this act provided. 

SEC. 5. It shall be the duty of every constable to apprehend and bring to 
justice all felons and disturbers of the peace; to suppress all riots and unlawful 
assemblies and in other respects to keep the peace in the county wherein he shall 
have been elected, and also to serve and execute all warrants, writs, precepts 
and other process to him lawfully directed and in all respects to do and perform 
all things appertaining to the office of constable within this territory . 

. A.pproved, January 24, 1839. 
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[120] CIIAPTER 29. 

COUNTY COl\fMISSIONERS. 

AN ACT to legalize the acts of county commissioners. 

Sr:CTIO:N". Sr.CTIOX. 

1. Acts heretofore done made valid. 2. Transcripts from records evidence 
in court. Proviso. 

Be it enacted bu the Co1u1icil and Ho,use of Representatives of the Territory 
of Ioiua: 

SECTION 1. That all the acts of the respective boards of county commision
ers within this territory, heretofore done or performed, shall be deemed legal 
and valid in law, so far as the same were not done in violation of some pro
hibitory law of this territory, or of the Congress of the United States. 

SEC. 2. That a transcript from the records or books of said board of county 
commissioners, signed by the clerk of their board, with the seal of the said 
hoard of commissioners to the same annexed, shall be legal evidence of the ac
tion of the respective boards of commissioners in any court of record or before 
any judicial tribunal in this territory. 

Approved, January 25, 1839. 

CHAPTER 30. 

COUNTY COMl\1ISSIONERS. 

AN ACT making the clerk of the board of county commissioners, elective by the people. 

Sr~CTION. SEC'TlOX. 

1. Time of election, term of office, and 4. Forfeiture for failure to deliYer over 
bond. 'books, papers, etc. 

2. Places of holding elections. 
3. Contested elections. 

5. Repealing <'lause. 

Be. it enacted by the Council and Ho1.tse of If ep1·ese11tatii•es [121] of tlic Territory 
of Iowa: 

SECTION 1. That an election shall be held on the first l\Ionday in August next, 
and on the first l\1onday in August, one thousand eight hundred and forty-four, 
and on the first Monday in August in every second year thereafter, in each 
county in this territory, for a clerk of the board of county commissioners; and 
the clerks so elected, shall continue in office for two years, and until their suc
cessors shall be elected and qualified to office; and previous to their entering 
upon the nuties of their respective offices, they shall take and subscribe an oath, 
and enter into bonds as is now required by laVi'. 

SEO. 2. The election provided for in this act, shall be held at the same places, 
and conducted in all respects as is now provided for by the law regulating gen
eral elections; and vacancies shall be filled in the sa1ne 1nanner, provided said 
board may appoint a clerk pro tempore, whose term of service shall continue until 
a clerk shall be elected and qualified as provided for in this act . 

• 
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SEC. 3. In all contested elections of the before mentioned officers, it shall 
be settled as provided for in the act in relation to contested elections. 

SEC. 4. Every clerk who shall neglect or refuse to deliver over to his suc
cessor in offic~, all papers, books, and moneys, in his possession, as well as all 
and everything appertaining to his office, shall forfeit and pay any sum not 
exceeding five hundred dollars, nor less than twenty-five dollars, to be recov
ered as in_ action of debt, in any court having jurisdiction of the same. 

SEC. 5. All acts and parts of acts, authorizing the county commissioners to 
appoint clerks, be and the same are hereby repealed. 

Approved, February 16, 1842. 

CHAPTER 31. 

COUNTY COivlMISSIONERS. 

AN ACT organizing a board of county commissioners in each county. 

SECTION. 

1. Board established and number of 
commissioners. 

2. 1\-lanner of electing and term of ser
vice of commissioners. 

3. Oath of commissioners. 
[122] 4. Made a body politic, style, pow

ers and duty. 
5. Time and place of meeting. 
6. When a question shall be continued 

and vacancies in the board. 
7. Board to inspect assessors books and 

levy tax. 
8. To use a seal, further duties, pen• 

al~y for neglect, etc. 
9. What suits are and are not affected 

by this act. 
10. Duties of the clerks of boards. 
11. County orders and the payment of 

taxes. 
12. To be received by collectors. 

SECTION. 

13. Collectors or other officers not to 
purchase at a discount. 

14. Appeals from the decisions of the 
board to district court. 

15. Rooms for district court to be pro
vided by commissioners. 

16. Books and stationery to be provided 
for county officers. 

17. Board may hold extra sessions. 
18. Elections of boards under former 

acts not vitiated by this. 
19. Com,pensation of commissioners. 
20. Oath and bond of clerk. 
21. Suit may be instituted upon same. 
22. Certified copy of valuation of taxa'ble 

property by commissioners trans
mitted to territorial auditor by 
clerk. 

23. County orders issued by clerk. 
24. Repealing clause. 

Be it enacted by the Co11,ncil a,nd House of Representa:tives of the T81rritory 
of Iowa: 
SECTION 1. That there shall be and hereby is organized in each county in 

this territory, a board of county commissioners, for transacting county busi
ness, to consist of three qualified electors, any two of whom shall be competent 
to do business, to be elected by the qualified electors of the several counties 
respectively. The election shall be at the time and places of the general election 
of each county. 

SEC. 2. At the first election in pursuance of this act, the person having the 
highest number of votes, shall serve three years, the person having the next 
highest number of votes shall serve two years, and the person having the next 
highest number of votes, shall serve one year, and thereafter annually one 
commissioner shall be elected, who shall serve three years, and each comn1is-

• 
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sioner elected according to the provisions of this act, shall continue in office 
until his successor is elected and qualified. But if t\\TO or more persons shall 
have an equal number of votes as above, their grade shall be determined by 
lot, by the clerk, in the presence and under the direction of the sheriff of 
their respective counties. 

SEc. 3 Each person elected as a comn1issioner, shall on receiving a certificate 
of his election, take an oath faithfully and impartially to discharge the duties 
of his office as such commissioner, before son1e person legally authorized to ad
minister the same; which oath being certified on the back of such certificate, 
under the hand and seal of the per-[123]-son administering the same. shall be suf
ficient authority for such commissioner to take his seat vYith, and act as a me1nher 
of the board during the time for which he was elected. 

SEC. 4. The county con1missioners thus elected and qualified, shall be con
sidered a body corporate and politic, by and under the name and style of 
''the board of com1nissioners of the county of ---'' (naming the county) 
and as such, by and under such nan1e and style may sue and be sued, plead 
and be impleaded, defend and be defended, answer and be answered i1nto, in 
any court either in law or equity; and they shall have authority: 

First. To provide for the erecting and repairing of court houses, jails 
and other necessary public buildings for the use of the county. 

Second. To lay out, discontinue or alter county roads, high,vays and other 
""ays, and to do all other necessary acts relating thereto. 

Third. To license ferries and fix the rates of ferriage, and to grant licenses 
to innholders, retailers of spirits, and other liquors, and common vituallers, 
and to do all other acts relating to licensing houses which are or may be pro
vided in the laws regulating licenses, except in the limits o.f such incorporated 
cities or towns as by law have or 1nay have the power of regulating licenses. 

Fourth. 'ro fix the amount of taxes to be assessed according to the pro
visions of the revenue law, and cause the same to be levied and collected. 

Fifth. To examine, allow and settle all accounts, of the receipts and ex
penditures of the money of the county. 

Sixth. To have the care of the county property, and the management of 
the county funds and business, except in cases otherwise provided for; and 
they shall have no other po\\"ers except such as arc or may be given by law. 
And in all cases where their respective counties may have been injured, or 
may hereafter be injured in their goods, chattels, lands, tenements. rights, 
credits, effects, or contracts, such commissioners shall, and may, by and under 
their corporate name and style, without setting out their indiYidual names, 
bring any suit or suits, action or actions, either in law or equity, ,vbich 1nay 
be best calc1.1lated to obtain redress, for any such injury in the same \Vay 
and manner that private individuals might or could do; and may, in like way 
and manner, by and under their corporate name and style, be sued by any person 
or persons having any manner of claim against such county: provided, that every 
person or persons having any claim or claims against any county shall :first 
present the sa1ne to the board of county commissioners for payment, [124) and if 
any such person or persons shall feel aggrieved by the decision of said hoard, 
they shall have the rigl1t to appeal to the district court, as hereinafter provided 
in this act. 

SEC. 5. The board of commissioners shall meet at the court house in each 
and every county, or at the us1.1al place of holding the district court in such 
county for the purpose aforesaid, on the first 1'fonday in April, July, October 
and January, in each and eYery year, and may sit six days at the July term, 
and four days at each of the other tern1s if the business of the county shall 
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require it: provided, ho,vever , if the district court shall meet on any of the 
before mentioned days, the commissioners shall meet on the "Nionday preceding. 

SEC. 6. When two only of the members shall be present at the meeting of the 
board, and a division shall take place on any question, it shall be continued until 
the next meeting before it sl1all be finally determined. When any vacancy shall 
happen in the office of commissioners, the clerk being notified of the same, shall 
immediately direct the sheriff of the county, whose duty it shall be to order 
an election to be holden for the purpose of filling such vacancy, thirty days' 
previous notice of such election being first given, either by publishing the same 
in the county newspaper or putting up notices in three different public places 
in said county: provided, such vacancy happen four months previous to any 
annual election. 

SEc. 7. It sl1all be the duty of the board of commissioners, at their July 
session in each year, to receive and inspect the assessors books, and levy a county 
tax according to law, and cause their clerk to make out a duplicate for collec-
tion accordingly. 

SEC. 8. The commissioners of each county respectively, shall have and use a 
common seal for the purpose of sealing their proceedings, and copies of the 
same, ,v hen signed and sealed by said commissioners, and attested by their 
clerk, shall be good evidence of such proceedings on the trial of any cause in 
any court in this territory. The commissioners aforesaid, at their session in 
January, or when the district term prevents their meeting in January, then 
at their first meeting thereafter jn every year, shall make a fair and accuI"ate 
statement of the receipts and expenditures of the preceding year, \Yhich state
ment shall contain a full and particular description of each item, from whom, 
and on what account received, and to whom and on what account expended, 
together with an accurate statement of the actual condition of the finances of 
the county at the end of each fiscal year , including all debts and liabilities of 
every description, and the assets and other means to discharge the [125] same, 
and have the same set up at the court house door, and at two other public places in 
their county respectively, and publish in some newspaper in their county, if 
there be any, three weeks. And if the said commissioners, or either of them, 
after accepting their appointment shall neglect or refuse to do his or their duty 
in office, he or they so offending, shall on con,riction, by indictment before the 
district court of the proper county, be fined in any sum not exceeding two h11n-
dred dollars. 

SEC. 9. All suits, pleas, complaints, prosecutions and proceedings which may 
be pending in any court, to be tried for or against any board of county com
missioners previous to the taking effect of this act, shall be prosecuted to final 
judgment, and execution in the same name and manner as the same might have 
been done had this law not been passed; and all contracts either written or 
verbal, made by such board of county commissioners, previous to the taking 
effect of this act, shall remain valid in la,v and equity, and suit 1nay be there
upon brought in the same way and manner as the same migl1t have been, had 
this act not been pas~ed. 

SEC. 10. It shall be the duty of the clerk of the several boards of commis
sioners to keep fair books, wherein shall be kept the accounts of the county, 
to attest all orders issued by the board for the payment of money, and enter 
the same in numerical order in a book to be kept for that purpose, and shall 
copy into their said books the reports of the treasurer, of the receipts and dis
burse1nents of their respective counties; and whenever the duplicate shall be 
put into the hands of the collector, it shall be the duty of the said clerks to 
send a statement of the sum ,vherewith such collector stands charged to the 
county treasurer; at the close of each term of said board, to furnish the co11nty 
treasurer ,vith a list of all orders passed to the credit of individuals during 
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the terms aforesaid, giving the number of the order, the name to whom pay
able, and the amount thereof, and it shall be the duty of the treasurer to list 
the same in an order book to be kept by hi1n for that purpose, and to settle and 
pay such orders by senority, or reserve funds for such payment, in all cases 
except where the same have been received in payment of taxes. 

SEC. 11. When the holder of an attested county order, in his own name, 
of a larger amount than his county tax, is desirous of appropriating a part of 
such order to the payment of such tax, he is hereby authorized to apply to the 
clerk of the board of commissioners, whose duty it shall be to giYe to the holder 
of such order. and in exchange [126] therefor, two or 1norc attested county orders, 
making together the same amount with the original order, which shall be 
thereupon cancelled. And such clerk shall insert in every such order that the 
same, with others were so given in exchange to (naming the person) for such 
original order, together with the number and amount of such original order, 
one of which orders shall be for the amount of his tax, and shall appear on 
its face to have been intended for the payment thereof. 

SEC. 12. EYery collector of county taxes is hereby required to receive· any 
regularly attested county order 1nade by the board of commissioners, whe:µ 
the same may be tendered to him by any person in payment of such p~rsons 
taxes, due such county. 

SEC. 13. No collector or other person doing county husiness, shall either 
directly or indirectly purchase or receive in payment, exchange, or in any way 
whatever. any demand against his county, or any county orcler, for a claim 
allowed by the board of commissioners, at any time during the period for 
which he may be elected. for a less amo11nt than that expressed on the face of 
such order or demand against the county, and every person elected or ap
pointed to do county business, before entering upon the duties of his 
office, shall take an oath not to violate the provisions of this section. And 
any collector or other person doing county business, offending against the pro
visions of this section, on conviction thereof, upon indict1nent or presentn1ent. 
shall be :fined for every such offense in a sun1 not exceeding fiye hundred 
dollars. 

SEC. 14. From all decisions of the several boards of commissioners, there 
shall be allowed an appeal to the district court hy any person or persons ag• 
grieved. and the person or persons so appealing shall t::ike the s'lme within 
thirty days after such decision, hy giving bond ,vith security, to the acceptance 
of the clerk of said board, conditioned for the faithful prosecution of such 
appeal, and the payment of costs already accrued, and which may thereafter 
accrue, if the same shall be adjudged by the said court to be paid hy such 
appellant, and the clerk shall record such appeal ,vith th e cases pending in 
the district court within twenty days after the taking of such appeal. 

, 

SEC. 15. In any county vvhere there is no court house provided, it shall be 
the duty of the board of commissioners to provide suitable rooms for the hold
ing of the district court of said county. 

SEC. 16. It shall be the duty of the board of commissioners to provide all 
books and stationery necessary for the use of said hoard; all books and sta
tionery necessary for the use of the recorder of deeds, [127] county surveyors, 
and all books and stationery necessary for the use of the clerk of the district court. 
the probate court, and treasurer. 

SEC. 17. The said board of commissioners are hereby authorized to hold extra 
sessions in case they may think the business of the county requires the same: 

· provided, that such extra sessions shall not exceed six days in any one year, 
and notice from any two of the said commissioners to the third, shall be con
sidered a sufficient call for said extra session, due notice thereof being given. 
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SEC. 18. Nothing in this act contained shall be so construed as to vitiate or 
vacate the elections already held for commissioners, but they shall continue in 
office during the term for which they were elected, and until their successors 
are elected and qualified. 

SEc. 19. That the county commissioners shall receive two dollars and fifty 
cents per day, for every day necessarily employed under the provisions of law. 

SEC. 20. That upon the taking effect of this act, the commissioners' clerk, 
in eacl1 of the counties in this territory, is hereby required to execute a bond 
with two or more securities, to the acceptance of the board of county commis
sioners of the proper county, in the penal sum of two thousand dollars, payable 
to the territory of Iowa, and conditioned for the faithful discharge of the 
duties of his office, and shall also take and subscribe an oath or affirmation, to 
be endorsed on said bond, that he will faithfully and impartially discharge the 
duties of his office to the best of his skill and ability; whj.ch bond so endorsed 
shall be deposited with the county treasurer and be by him carefully pre-
served. 

SEC. 21. That suit may be instituted on such bond against the commissioners 
clerk and his securities, in the name of the territory of Iowa, and for the use 
of the territory, county or any party or person injured by the misconduct 
in office of said clerk, or by the omission of any duty required of him by law. 
The clerk of the board of county commissioners shall have the power to appoint 
a deputy, whose acts he shall be responsible for, and to administer all oaths 
necessary in the discharge of the duties of his office. 

SEC. 22. The clerk of the board of commissioners for each county, shall on 
or before the tenth day of December, in each year, certify under his hand, 
and transmit to the auditor of public accounts, by mail, the aggregate valu
ation of the taxable property of the county, as taken from the corrected valu
ation of the assessment rolls for that year, as corrected and equalized by the 
comm1ss1oners. • 

(128] SEC. 23. That the clerk of the board of county commissioners is hereby 
authorized to issue county orders, when the proper voucher required by law 
is presented to him, in all cases where the amount to be paid is fixed by law, 
and shall file said voucher in his office. 

SEC. 24. That all acts and parts of acts coming witl1in the purview of this 
act, be and the same are hereby repealed. 

Approved February 15, A. D. 1843. 

.. 
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CHAPTER 32. 

COUNTY CO~IMISSIONERS. 

AN ACT authorizing the several boards of county commissioneri.::: to grant permits for 
constructing dams across navigable rivers. 

SECTION. 

1. Permits granted, with proviso. 
2. Persons applying for permit to give 

bond. 
3. Liable to suit for obstruction of navi-

gation. 
4. Penalty for wilful injury to dams. 
5. Location of dams. 
6. Locks constructed. 

SECTION. 

7. Dams obstructing navigation de
clared nuisances. 

8. Dams already constructed injuring 
navigation declared nuisances and 
abated. 

9. Tax for permit. 
10. Manner of obtaining it. 
11. Act in force from passage. 

Be it enacted by the Council and House of Representatives of the Territory 
of Joiva: 

SECTION 1. That the several boards of county conunission0rs iu this territory, 
be and the sa1ne are herehy authorized and en1powered to grant permits for 
the construction of dams across any navigable river -n"ithin the limits of their 
respective counties, to any person or association of persons applying for the 
same, for any term of years not exceeding fifty, under such restrictions and 
regulations as hereinafter provided: provided, that no permit granted under 
the provisions of this act, shall authorize the person or persons obtaining the 
sa1ne, to obstruct in any manner the navigation of the river across which the 
dam is sought to be constructed, and the said• boards of commissioners shall 
have and exercise a supervisory control over all dams in their respective 
counties, so as to provide, at all times, for the free [129] passage, ,Yithout delay, 
of all ste::tm, keel and flat boats, rafts and other " 7 ater crafts. 

SEc. 2. Before any permit shall be granted as aforesaid, the person or per
sons applying for the same shall enter into bond to the board of conunissioners 
of the proper county, with good security, to be by the said board approved, in 
the penal sum of $2,000 dollars, conditioned for the prompt payment of any 
and all damage sustained by any person or pe1·sons, in consequence of any 
obstruction to navigation occasioned by said da1n, ,Yhich bond shall be filed in 
the office of the clerk of said board, and upon a breach of its condition 1nay be 
put in Sl1it by any person injured thereby. 

SEc .• 3. Any person injured by any obstruction to navigation occasioned by 
the construction. of any dan1 across any navigable river, shall be entitled to a 
judgment of double the a1nount of damage he 1nay proYe to have sustained, 
against the obligors in the bond mentioned in the next preceding section, and 
said judgn1ent, "'hen obtained. shall operate as a lien upon the property in 
the da1n · and mills and machinery connected there,rith. from the time the 
damage ~'as sustained until the satisfaction of such judgment: provided, that 
the suit for the recovery of da1nage sustained as aforesaid. shall be commenced 
within six months after the happening of the injury. 

SEC. 4. And if any person shall ,vilfully and maliciously injure any da1n 
across any river as aforesaid, such person so offending shall be deemed guilty 
of a 111isdemeanor, and upon conviction thereof, before any court of com
petent jurisdiction, shall be fined in any sun1 not exceeding one hundred dol
lars, and in default of payn10nt shall stand comn1itted until the fine and costs 
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be paid, or other\Yise discharged according to law, and shall moreover be liable in 
an action of trespass to the party injured in treble damages. 

SEC. 5. No t"10 dams shall be nearer than two· miles of each other, unless 
the board of commissioners of the proper county, shall, for good cause, other-
,vise direct. 

SEC. 6. Every dam authorized by this act shall contain a good and con
venient lock, not less tl1an thirty-five feet in width, and not less than one hun
dred and thirty-five feet in length, for the passage of steam, keel and flat 
boats, rafts, and other ,Yater crafts, which lock shall be tl1e first part of the 
dam constructed. 

SEC. 7. All dams constructed under the provisions of this act, which shall 
in any manner obstruct the navigation of any river, are hereby declar ed to be 
public nuisances. which may be abated in a summa.:ry [130] manner on applica
tion of the board of co11nty commissioners to the district court, at the expense of 
the proprietors thereof. for vthich the obligors, in the bond hereinbefore men-
tioned, shall be liable. 

SEC. 8. All dams no"' constructed. or to be constructed under any charter 
from the legislative assembly, now granted, across any navigable river in this 
territory ( witl1 the exception of those across Cedar and Skunk and also that 
part of Turkey running througl1 Clayton county above the 1not1th of Volga) 
""hich occasion any obstruction to navigation, shall be abated in like 1nanner, 
as in the next preceding section , if the obstruction complained of he not per
n1anently ren10Yed ,vithin a reasonable time after complaint, and notice by 
the hoard of co1nmissioners. 

SEC. 9. The several hoards of commissioners are hereby autl1orized to tax 
and receive for each permit, granted under this act, any sum not exceeding 
one hundred dollars. for the use of the county·. 

SEC. 10. Every person ,vishing to obtain a permit, under the provisions of 
this act, shall give thirty clays public notice of his intended application for 
~1.1ch permit, either in so1ne newspaper pubUshed in the county, or by written 
advertisements posted up in three or mor~ public places in said county. 

SEC. 11. That this act shall take effect and be in force from and after its 
passage. 

Approved Febrl1ary 15. A. D. 1843. 

CfIAPTER 33. 

UNORGANIZED COUNTIES. 

AN ACT in relation to that portion of country which is attached to the several organized 
counties in this territory for judicial ,purposes . 

• 

SECTION. SEC'flON. 

1. Rights of inhabitants. 2. Proviso. 

Be it enacted by the Council and House of Representatives of the Territory 
of I oiva: 
SECTION 1. That all the country tl1at is at present, or may hereafter be at

tached to any of the organized counties in the territory, be, and the same is 
hereby attached for reven11e, election and [131] judicial purposes, and the inhab
itants thereof shall be entitled to and enjoy all the rights and privileges of 

•• 
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the county or counties to which they are attached that they ,vould be entitled 
to ,vere they citizens proper of some organized county. 

SEC. 2. Provided, that nothing herein contained shall be so construed as to 
authorize the authorities of any count:r in this territory to lay out or open 
any public road or ]1ighway, or to make any public improvement whatever, 
beyond the line to ,vhich the Indian title to the land has been or may hereafter 
be extinguished. 

SEC. 3. This act to take effect from and after its passage. 

Approved July 28, A. D. 1840. 

CI-IAPTER 34. 

UNORGANIZED COUNTIES. 

AN ACT to establish new counties and define their boundaries in the late cession fron1 the 
Sac and Fox Indians, and for other purposes. 

SECTION. 

1. Boundaries of Davis county. 
2. Boundaries of Appanoose. 
3. Boundaries of Wape1lo. 
4. Boundari€s of Kishkekosh. 
5. Boundaries of Keokuk. 
6. Boundaries of Mahaska. 
7. Boundaries of Io\va. 
8. Boundaries of Poweshiek. 
9. Boundaries ot Benton. 

SECTION. 

10. Boundaries of Tama. 

11. Boundaries of Black Hawk. 

12. BoundariEs surveyed. 

13. Justices of the peace appointed, their 
po"'ers and duties. 

14. May aippoint constables. 

15. Ex penses • of survey borne by new 
counties. 

Be it enacted 
of Iowa: 

by the Co,,ncil a,,d House of Representatives of the Territo,·y 

SECTION 1. That the following shall be the boundaries of a ne,v county, 
"'hich shall be called Davis, to-,vit: beginning at the north,vest corner of town
ship seventy, north, range t,velve west; thence ,vest on the to,vnship line be
tween to,vnship (70) seventy and (71) seventy-one to range sixteen west; 
thence south on said range line to the l\1issouri state 1ine; thence east on said 
line to the southwest corner of Van Buren county line, thence north 1vith said 
line to the place of beginning. 

[132] SEC. 2. 'I'hat the following boundaries shall constitute a ne,v county to be 
called .. Appanoose, to-,vit: beginning at the north\vest corner of Davis, and run-

• 

ning ,vest on the township line dividing to,vnships (70) seventy and (71) sev- • 
Pnty-one to range t,venty west, thence south on said range line to the_ 1\1:issonri 
state line, thence on said line to the south"'est corner of Davis county, thence 
north to the place of beginning, ,vhich county ,vith that of Davis and all the 
territory lying ,Yest of Appanoose, shall be attached to Van Buren county for 
judicial, r evenue and election purposes. 

SEC. 3. That the follo,ving boundaries shall constitute the boundaries of a 
ne,v county ,vhich shall be called Wapello, to-,vit: beginning at the north
,vest corner of Jefferson county, range ( 11 ) eleven and ( 12) t,velve " rest, 
th ence ,vest on to,vuship lin.e (73) seventy-three and (74) seventy-four to range 
liue dividing ranges (15) fifteen and (16) sixteen; thence south on said line, 
to the north,vest corner of Davis county; thence east, to the south\\'est corner 

• 
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of Jefferson county; thence north, on range line dividing ranges (11) eleven 
and (12) twelve to the place of beginning. 

SEO. 4. That the following boundaries shall constitute a new county, to be 
called Kishkeekosh, to-wit: beginning at the northwest corner of Wapello 
county; thence west, on township line dividing townships (73) seventy-three 
and (74) seventy-four, to range (20) twenty west; thence south on said line 
to the northwest corner of Appanoose county; thence on the township line 
dividing townships (70) seventy and (71) seventy-one; thence east, to the 
southwest corner of Wapello county; thence north, to the place of beginning; 
whicl1 county with that of Wapello and the territory lying west shall be at
tached to Jefferson county for judicial, revenue and election purposes. 

SEC. 5. That the following shall be and constitute the boundaries of a new 
county, to be called Keokuk, to-wit: beginning at the northwest corner of 
Washington county, range ten west; thence west on township line dividing 
townships (77 ) seventy-seven and (78) seventy-eight, to range (14) fourteen 
west; thence south on said range line to township corners of iownships (73) 
~eventy-three and (74) seventy-four of ranges (13) thirteen and (14) fourteen 
,vest; thence east to the southwest corner of Washington county line; thence 
north to the place of beginning. 

SEC. 6. That the following shall constitute and be the boundaries of a new 
county, to be called J\[ahaska, to-wit: beginning at the north,vest corner of Keo
ln1k co11nty; thence west on to,vnship line dividing town-[133]-ships (77 ) seventy
seven and (78) seventy-eight, to range line eighteen; thence so11th. on range line 
dividing ranges (17) seventeen and (18) eighteen, to township corners (73) 
seventy-three and (74) seventy-four of ranges (17) seventeen and (18) eighteen; 
thence east on to,vnship line dividing townships (73 ) seventy-three and (74) 
seventy-four. to the southwest corner of Keokuk county; thence north, to the 
place of beginning; which county, with that of Keokuk and all the territory 
west, shall be attached to Washington county for judicial, revenue and election 
purposes. 

SEC. 7. That the follo°"'ing shall constitute the boundaries of a ne,v county 
which shall he called Io,va, to-wit: beginning at the corner of townships (77 ) 
seventy-seven and (78) seventy-eigl1t, north of range (8) eight and (9) west; 
thence north on said line to corners of townships (81) eighty-one and (82) 
eighty-two; thence west to range (13) thirteen west; thence south, on said 
line to corners of townships (77) seventy-seven and (78) seventy-eight; thence 
east on township line dividing townships (77 ) seventy-seven and (78 ) seventy-
eight to the place of beginning. 

SEC. 8. That the follo,ving shall constitute the boundaries of a new county, 
which shall be called Poweshiek, to-wit: beginning at the northwest corner 
of Iowa county, thence west along the township line to range (17) seventeen 
,vest; thence south on said range line to corner of townships (77) seventy
seven and (78) seventy-eight of range (16) sixteen and (17) seventeen; thence 
east to the southwest corner of Iowa county ; thence nortl1 to the place of be
ginning, which county with that of Iowa, shall be attached with all the ter
ritory west to Iowa county for judicial, revenue and election purposes. 

SEc. 9. That the following boundaries shall constitute a new county and be 
called Benton, to-wit: beginning at the northwest corner of Linn county, 
thence west to range (13) thirteen west; thence south on said line to the corner 
of townships (81) eighty-one and (82) eighty-two of range (13) thirteen and 
(14) fourteen west; thence east to southwest corner of Linn county; thence 
north to the place of beginning. 

SEC. 10. That the follo°"ring boundaries ·shall constitute a new county, and 
be called Tama, to-wit: beginning at the northwest corner of Benton county, 
thence west to range (17) seventeen west; thence south to the corner of town-

""'!'I 
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ships (81) eighty-one and (82) eighty-t\vo of range (16) sixteen and (17) 
seventeen ,vest; thence east to the southwest corner of Benton county, thence 
north to the place of beginning, which county \Yith that of Benton and the 
territory west, shall [134] be attached to Linn county for judicial, revenue and 
election purposes. 

SEO. 11. That the following boundaries shall constitute a new county, and 
be called Black Hawk, to-wit: beginning at the northwest corner of Bu
chanan county, thence west to range fifteen west; thence south to the corner 
of townships (86) eighty-six and (87 ) eighty-seven, 0£ range (14) fourteen and 
(15) :fifteen west; thence east to the southwest corner of Buchanan county, thence 
north to the place of beginning, and that all the territory north and west be 
attached to Delaware county for judicial, revenue and election purposes. 

SEC. 12. That so soon as the treaty made by Governor Chambers with the 
Sac and Fox Indians shall have been ratified by the United States senate, and 
the Indians removed from the late purchase, the board of county commis
sioners of each organized county to ,vhich any of the new counties is attached 
for judicial or other purposes, shall have the boundaries of any of the new 
counties surveyed and marked out as near as may be, to corr espond with the 
spirit and meaning of this act; which boundaries shall remain as the county 
boundaries, until the country is surveyed by the United States. and that the 
township lines shall r emain and be the county boundaries thereafter. 

SEC. 13. That the governor of the territory be and he is hereby authorized 
to appoint and commission as many justices of the peace in any of the new 
counties established by this act, and elsewhere, \vithin the boundaries of the 
territory of Iowa, as defined by the acts of congress, except in organized coun
ties, as he may deem expedient, and each justice so appointed and commis
sioned, shall hold his office for the term of two years, and before entering upon 
the duties of his office, shall take an oath and enter into bond in the same manner 
as is required of justices of the peace elected in organized counties, so far as 
applicable ; which bond shall run in the name of the board of commissioners 
and be approved by and filed in the office of the clerk of the district court 
of the county to which the district of country in vvhich such justice may reside, 
may be attached for judicial and other purposes; and justices of the peace 
so appointed, commissioned and qualified, shall possess the same jurisdiction 
and po\vers in all cases whatsoever throughot1t the county or district of country 
for ,vhich they may have been appointed, as justices duly elected and qualified 
in organized counties possess. 

SEC. 14. Each justice so appointed, commissioned and qualified, shall have 
the power of appointing two constables who shall take an oath and enter into 
hond in like manner as is required of constables [135] elected under the la,vs of 
the territory, so far as applicable, vvhich bonds "vhen executed to the approval of 
the justiee. shall be filed in the office of the justice making the appointment. 

SEc. 15. And jt shall be the duty of the ne,v counties, and they are hereby 
required to r efund all moneys that the old counties n1ay have expended in 
having their county boundaries surveyed. 

Approved February 17, A. D. 1843. 

••= 
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CHAPTER 35. 

COURTS. 

AN ACT to repeal an act of the legislative assembly of the territory of Wisconsin, 
approved, January 19th, 1838. 

SECTI0X 1-Act concerning district courts repealed. 

Be it enacted by the Council and House of Representa,tives of the Territory 
of Io1va: 

SECTION 1. That '' an act to an1end an act, entitled an act concerning the 
supreme and district courts, and defining their jurisdiction and powers,'' ap
proved Jant1ary 19, 1838, concerning the commencement of actions in the district 
courts, be and the same is hereby repealed. 

ApproYed December 14, A. D. 1838. 

- - -- ---

CHAPTER 36. 

COURTS OF PROBATE. 

AN ACT for establishing courts of probate. 

SECTION. SECTIO~. 

1. C.ourts established. 4. Appeal to district cour.t and writs of 

2. Appointment of judges, term of ser
vice, jurisdiction, oath of, etc. 

3. Time of holding courts, proceedings, 
seal, etc. 

error. 
5. Vacancies, how filled. 
6. F ees and compensation. 
7. Temporary seals. 

[136] Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That there shall be established, in each organized county, in 
this territory, a court of record, to be styled the court of probate, to be held 
at the several seats of justice, of their respective counties; the jurisdiction 
whereof shall be co-extensive with the limits of the county, in which the judges 
shall be respectively appointed. 

SEC. 2. There shall be appointed, in each of the organized counties in this 
territory, some fit person, as judge of said court; who shall hold his office for 
the term of three years. And the said jt1dges of probate shall s€'verally have 
such jurisdiction over the estates of testators, or intestates, and such other 
matters, as they may be, or now are, invested with by law; and they shall, 
before rntering on the dutieR of their r espective offices, take an oath to sup
port the constitution of th@ United States of A1nerica. and faithfully and im
partially to discharge the duties required of them by la,v; and it shall be the 
duty of such j11dge of probate, before he shall enter on the duties of his office, 
to cause a record of said oath, and by \vhom administered, to be filed in the 
office of the clerk of the district court, of the proper co11nty. 

7 • I 
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SEC. 3. The said. courts shall sit, in their respective counties, on the first 
Mondays in E'Very month, and at such other tin1es, as extraordinary circum
stances may require, and continue open until the business before them shall be 
disposed of. The said courts shall have a seal, and may issue all process nec
essary, under the hand and seal of the judge, and all such process shall bear 
date when issued. The said judge shall record all his proceedings, at length, 
in a book, or books, by him for that purpose furnished : for all necessary books, 
so furnished, and for such seal, the county commissioners, of the respective coun
ties, shall allow the judge of probate a reasonable compensation, to be paid Ollt 
of the county treasury. 

SEC. 4. All n1atters of lavv and of fact, shall be determined by said court, when 
properly before it, and, in all cases, an appeal, or writ of error, shall lie to 
the district court of the count:r, to be prosecuted in the same manner as ap
peals and writs of error are, or hereafter may be directed to be prosecuted. 
from the decisions of jus-tices of the peace; and writs of error may also be 
prosecuted from the decisions of the district court to the supreme court, as 
in other cases. 

SEC. 5. When any judge of probate shall die, resign, refuse to qualify, or 
be removed from office, or the office shall be otherwise vacated, during the 
recess of the legislative assembly, the governor shall com-f 137]-mission some fit 
person to fill such vacancy, and the person so commissioned shall continue in 
office, until the end of the next session of the legislative assembly thereafter. 

SEC. 6. The said judges of probate shall be entitled to such fees and com
pensation as now are, or, hereafter may be, provided by law. 

SEC. 7. T'hat, until proper seals are provided by the commissioners, a ten1-
porary seal may be used as a seal of said court. 

Approved Jant1ary 17, A. D. 1839. 

CHAPTER 37. 

COURTS OF PROBATE. -
' 

AN ACT to amend an act establishing the court of probate. 

SECTION. SECTION. 

1. Duty of judges relative to books, pa
pers, etc. 

2. Duty of judges, whose term expired 
before passage of this act. 

Be it enacted by the Co1tncil and House of Representatives of the Terr1'.tory 
of loiva,: 

SECTION 1. That from and· after the passage of this act, it shall be the duty 
of all judges of probate, their executors, or administrators, who now hold or 
may hereafter hold that office, to deliver over to the successors in office of the 
said judges of probate, all books and papers relating to said office of judge of 
probate in their possession, and upon failure to do so within five days after de
mand, by the successor of said judges of probate, they shall be liable to indict
ment and punishment by fine, not exceeding one thousand nor less than one 
hundred dollars. 

SEC. 2. That it shall be the duty of all judges of probate, whose term of 
office expired before the passage of this act, to deliver over to their successors 
in office. all books and papers relating to their office, ,vithin five days after de-
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manded by their successors, and upon their failure so to do, after such demand, 
they shall be liable to indictment, and the same punishment as is provided for 
1n the first section of this act. 

Approved, February 16, 1842. 

, [138] CHAPTER 38. 

COURTS. 

AN ACT fixing the terms of the supreme and district courts of the territory of Iowa, and 
for other purposes. 

' 
SECTION. 

1 See note below. 
2. See note below. 
3. Counties composing the first, second 

and third districts. 
4. Counties unorganized attached. 
5. Provides for exchange of districts by 

SECTION. 

Judges and absence or sickness of 
same. 

6. Absence of judge. 
7. See note below. 
8. Special terms of court. 
9. Act in force from its passage . 

• 
Be it e1iacted by the Co,,,icil and Ho,,se of Represe,itatives of the Territory 

of Iowa: 
NOTE.-Tbe first and seventh sections of this act are made void by subsequent acts 

upon the same subject. 

SECTION 3. The counties of Henry, Van Buren, Lee, and Des ~ifoines, shall 
compose the first judicial district, and Charles Mason is assigned to the same 
as district judge thereof. 

The counties of Louisa, ~ifuscatine, Cedar, Johnson, and Slaughter, shall com
pose the second judicial district, and Joseph Williams is · hereby assigned to 
the same as diStrict judge thereof. 

The counties of Jackson, Du Buque, Scott, and Clayton, shall compose the 
third judicial district, and Thomas S. Wilson is assigned to the same as district 
judge thereof. 

SEc. 4. For judicial purposes, the county of Linn is hereby attacl1ed to the 
county of Johnson, the county of Jones to the county of Cedar, and the county 
of Clinton to the county of Scott. 

SEc. 5. The chief justice and the associate judges may exchange districts 
as often as they may agree to do the same, and in case of the absence of one of 
the judges from the territory, or sickness, it shall be competent for either of the 
judges to perfor1n district duties in the place and during the absence, of the 
proper judge of said district, provided the same does not conflict with, or inter
fere ,vitl1, the proper duties of his own district. 

[1391 SEc. 6. If the judg~ fails to appear on the first day of the term of the 
court, in any of the before 1nentionecl counties, the court shall be adjourned, from 
day to clay, not exceeding three days. 

SEC. 8. \ tVhenever the judge of any of said districts shall consider it nec
essary that a special term of the court should be held, in any of the counties 
i'n hls district. -for the trial of either criminal or civil causes he shall notify the 
sheriff of said county of the same, and it shall be the duty of said sheriff to 
put up, at each of the precincts in said county. a notice of the time when said 
court ,vill con1mence, at least three ,veeks pre,,ious to said special term of the 
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court: provided, ho,vever, that said special term shall not conflict or interfere 
with the regular term of court, in any other county in said district. Jurors 
shall be chosen, rind notified, as at the regular term of the courts. 

SEC. 9. This act to be in force, and take effect, from and after its passage. 
Approved, January 21, 1839. 

CHAPTER 39. 

COURTS. 

AN ACT to amend "An act fixing the terms of the supreme and district courts of the ter
ritory of Iowa, and for other purposes." 

SECTION. StCTION. 

1. See note below. 3. See note belo,v. 
2. Terms in first judicial district. 4. Act in force from passage. 

Be it enacted by the Council a1id House of Representatives of the l'erritory 
of Iowa: 

SECTION 1. That, etc.-
NOTE.-The first and third sections of this act are made void by subsequent acts upon 

the same subject. 

SEC. 2. The terms of the district court in the first judicial district shall be as 
follows: · 

In Des Maines on the third Mondays in February and October. 
In Henry on the third Monday in l'IIarch and first n1onday in September. 
[140] In Jefferson on the first Th1onday in April and second Th1onday in Sep-

tember. 
In Van Buren on the second Th1onday in April and the third ~fonday of Sep

tember. 
In Lee on the fourth Monday in April and first ~1onday in October: pro

vided, that all executions on judgments heretofore obtained in the county of 
Des l'IIoines shall not be returnable till the first Monday of May next. 

SEC. 4. This act shall take effect and be in force from and after its passage. 
Approved, January 17, 1840. 

CHAl''fER 40. , 

COURTS. 

AN ACT to change the time of holding the district courts in the second and third 
judicial districts. 

SECTION-Terms of third district-Note. 

Be it e·nacted by the Gou,icil a1id House of Representatives of the Territo,·y 
of Iowa: 

SECTION 1. That the terms of the district courts in the third judicial dis
trict shall co1r11nence in each organized county as follo,vs, in each year: In 

• 
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Jones county on the fourth i1ondays in lvlarch and September; in Scott county 
on the first iron days next after the fourth Mondays of l\lfarch and September ; 
in Clinton county on the second l\iondays of April and October; in Jackson 
county on the third l\1ondays of April and October; in Clayton county on the . 
fourth l\Iondays of April and October; in Du Buque county on the first Mon
days of lVIay and November. 

ApproYed, July 22, 1840. 
NOTE-The remaining sections of this act are made void by subsequent acts upon the 

same subject. 

\ [141] CHAPTER 41. 

COURTS. 

AN ACT supplemental to an act fixing the terms of the district courts. 

SECTION. SECTION. 

1. Additional terms to be held in Du- 2. When act in force. 
buque county. 

Be it f'nactecl by the Co1tncil and House of Rep1·esentatives of the Territory 
of Iowa: 

SECTION 1. That there shall be holden in the county of Dubuque two terms 
of the district court, in addition to those terms now authorized by the act to 
which this is supplementary; one commencing on the first Monday in February 
-the other on the first ]Vfonday in August. 

SEC. 2. This act to be in force from and after the first of March, eighteen 
hundred and forty-one. 

Approved. January 7, 1841. 

CHAPTER 42. 

COURTS. 

AN ACT to change the time of holding the district court in the second judicial district. 

SECTION. SECTION. 

1. Terms in counties composing second 2. Proceedings not to be void or abate 
district. on account of change. 

3. Act in force from passage. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That the terms of the district court in the second judicial dis
trict, shall commence in each organized county as follows, in each year : 

[142] In the county of Cedar, on the third Mondays in April and September. 
In the county of Linn, on the fourth Mondays in April and September. 

11 
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In the county of Johnson, on the first ~Iondays next after the fourth Mondays 
in April and September. 

In the county of Washington, on the third Mondays next after the fourth 
Mondays in April and September. 

In the county of Louisa, on the fourth ~Iondays next after the fourth Mon
days in April and September, and, 

In the county of Muscatine, on the fifth Mondays next after the fourth Mon-
days in April and September. · 

SEC. 2. No suits, writs, indictments, recognizances, informations, declara
tions, pleas, or other process, or proceedings returnable at or pending in the 
said district court, for any of the counties above named, shall abate, be made 
void, or in any wise affected in consequence of any change in the time of hold
ing said court by the provisions of this act, but when the same may have been 
issued, or may have been returnable at any day in accordance with the time 
heretofore fixed for holding said court, they shall be considered returnable to 
the term of the courts respectively named in this act, and all jurors, witnesses, 
and other persons bound in any way, or summoned to appear before the courts 
mentioned above, at the next term thereof, shall be bound to appear at the time 
specified by this act as the time for holding said courts. 

SEC. 3. This act shall take effect, and be in force, from and after its passage. 
Approved, January 16, 1843. 

CHAPTER 43. 

SUPREME COURT. 

AN ACT to provide for a special term of the supreme court, and to change the time of 
holding the annual session of the same. 

SECTION. SECTION. 

1. Where held. Proviso. 3. Act in force from ipassagc. 
2. When and where held after the year 

1842. 

[143] B e it enacted by the Council and House of Representatives of the Te1·ritory 
of Iowa: 

SECTION 1. That a term of the supreme court of the said territory, shall be 
holden at Iowa City, on the tenth day of January, A. D. 1842: providerl, 
however, that this act shall not have such effect as to prejudice or affect the 
rights of any parties in any suit, action, process, matter or proceeding, now 
pending in said court, or returnable before the same at the next regular term 
thereof; but that all suits, actions, writs, process, and pleading now made re
turnable to said regular term of said court, shall be returned, have day, and 
be heard and tried at said next regular term, in the same manner as if this act 
had not been passed. 

SEC. 2. A1id be it furthe1· enacted, that from and after the year eighteen 
hundred and forty-two, the annt1al term of the said supreme court shall be held 
at the seat of government, on the first lV[onday in January in each year. 

SEC. 3. This act shall take effect and be in force from and after its passage. 
Approved January 10, 1842. 
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CHAPTER 44. 

COURTS. 

AN ACT to authorize the clerks of the district courts of the territory of Iowa to appoint 
deputies. • 

SECTiON. • SEC'l'JON . 

1. Power of appointment. 2. Liable for acts of deputies. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION l. That the clerks of the several district courts in this territory 
shall have po,ver to appoint deputies to discharge the duties of their office. 

SEC. 2. That every clerk appointing a deputy under the provisions of this 
act, shall be liable for all the official acts of said deputy clerk. This act to 
take effect from and after its passage. · 

Approved, July 31, 1840. 

[144] CHAPTER 45. 

COURTS. 

AN ACT requi'ring clerks of the district court to give bonds. 

SECTION. 

1. Bond to be given and approved by 
judge. 

SECTION. 

2. Action upon same for mal-practices 
of clerk. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That each and every clerk of the several district courts now in 
office, who have not already given bonds, shall on or before the first Monday 
of June eighteen hundred and forty-one, enter into bonds to the territory, with 
good security to be approved of by th~ judge in whose district such clerk re
sides, in the sum of five thousand dollars, conditioned for the faithful perform
ance of the duties of his office. 

SEC. 2. That each and every clerk hereafter to be appointed, shall, before 
he enters upon his office, give a like bond to the territory; and any person 
aggrieved by the mal-practice of any such clerk may sustain an action thereon 
before any court of competent jurisdi'ction. 

Approved, January 15, 1841. 

• 
• 
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CHAPTER 46. 

JURISDICTION OF COURTS. 

AN ACT defining the jurisdiction of the supreme and district courts. 

SECTION. 

1. Appellate jurisdiction of supreme 
court. 

2. Powers. 
3. Rules of practice, etc. 
4. Sittings of court. 

. 5. To have supervision of inferior 
courts and all other powers nec
essary to due execution of law. 

6. Writs of error to the district courts, 
nature, time of taking, operation, 
etc., etc. . Proviso. 

SECTIO~. 

7. Appeals from the district to the su
(145) preme court, upon what 
and when allowed. operation, time 
of taking, hearing, etc. 

8. J udgment of the supreme court, how 
given, and its incidents . 

9. District court when held, jurisdic
tion, powers of judges, etc., etc. 

10. Authority to hear and determine all 
cases of crimes and misdemeanors. 

11. Repealing clause. 

Be it enacted by the Council and H ouse of Representatives of the Territory 
of Iowa: 

SECTI ON 1. That the supreme court of this territory shall exercise appellate 
jurisdiction, only as hereinafter provided, and shall have final and conclusive 
jurisdiction of all matters of appeal, writs of error upon law and in fact, or com
plaint from the judgments or decrees of any of the district courts of this terri
tory, and from such other inferior courts as may hereafter be established by 
law, in all matters of law and equity, where the rules of law or the principles 
of equity appear, from the files, records or exhibits of any such court, to have 
been erroneously detel'mined. 

SEc. 2. The said supreme court is hereby empowered and authorized to take 
cognizance of all such causes as may be brought before them in manner afore
said and to carry into complete execution all their judgments, orders, and de
crees, according to the rules and principles of the common law and equity, 
and their judgments and decrees shall be final and conclusive on all persons 
concerned, in all cases where the amount in controversy does not exceed one 
thousand dollars. 

SEC. 3. That said supreme court may, from time to time, institute such 
rules of practice, forms of process to be used, and rules for keeping the docket 
record, and proceedings of said court, as shall be by them deemed conducive 
to the administration of justice. 

SEC. 4. If there shall not be a quorum of the justices of the supreme court 
on the :first day of the term, the court shall stand adjourned, from day to day, 
for :five days, and if, from any cause, said court shall not sit within that time, 
the court shall stand adjo1.1rned to the next court in course, and there shall 
be no discontinuance of any appeal, writ, or process, by r eason thereof. 

SEC. 5. The said supreme court shall have the general super~:ision of all 
inferior courts; to correct and prevent abuses where no other remedy is pro
vided by law, and shall have authority to issue writs of error. certiorari, habeas 
corpus. procedendo, s1.1persedeas, and all other writs which may be necessary 
for the due execution of law, the administration of jus.tice and the perfect 
exercise of their jurisdiction. 
· SEC. 6. Writs of error, fron1 the Sltpreme cou_rt to the district (1-!6] courts, 
shall be ,vrits of right, and may be taken at any time within one year, after the 
rendition of any judgment or decree, by any party who may feel himself ag-

• 
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grieved by such judgment or decree, and if any such party, entitled to such 
writ of error. shall be an infant. feme covert, non compos mentis, or out of this 
territorJY, then in one year after the removal of such disability or return to 
the territory, writs of error may be sued out from the supreme court or any 
judge thereof in vacation. ,vitl1in the time aforesaid, and every ,vrit of error 
\vhen isst1ed

1 
sl1all operate as a supersedeas of the judgment to be removed: 

provided. the party, or some person in his behalf, procuring the same, shall 
give bond to the opposite party, ,vith good security, to be approved of by said 
judge or b3'· the clerk of the district court, where such cause was tried, conditioned 
duly to prosec11te said writ of error, and to pay all costs, interest, and damages, 
and the principal debt in case the judgment or decree of the court below shall 
be affirmed; s11cl1 bond shall be in a sum sufficient to cover principal, interest, 
costs. and damages. anc1 11pon filing said bond with the clerk of the district 
court. conditioned and approved as above, it shall be the duty of said clerk 
(if any exec11tion has been issued in said cause) to issue a writ of supersedeas 
directed to the sheriff of the county, who shall stay all proceedings in his hands 
and file the same with the clerk who issued the same, ~nd said clerk shall not 
issue execution thereafter t1nless ordered by a writ of procedendo from the 
supreme court. 

SEC. 7. Appeals sl1all be allo,ved from the district co11rt to the st1preme 
court, upon all final judgments, and decrees in chancery, if prayed for at the 
ti.n1e of the rendition thereof, when the sum in controversy, bet,veen the parties, 
for ,Yhicl1 s11ch j11dgment or decree in cl1ancery shall be rendered, shall amount, 
exclusively of costs. to the sum of twenty-five dollars, which appeal shall operate 
as a supersecleas of the j11dgment or decree appealed from, upon the appellant 
giving bond with security, as provided in the next preceding section, in cases 
of writs of error; and the party appealing or applying for a writ of error shall 
file a transcript of the cause \\1ith the clerk of the supreme court, and sl1all 
cause notice, in "rriting, to be served upon the adverse party, or his attorney, 
of his having taken the cause to the st1preme court, by appeal or writ of error, 
(as the case may be) twenty days before the next succeeding term of the said 
supreme court, and if twenty days have elapsed from the time of serving said 
notice, and the first day of the supreme court, the court shall proceed to hear 
and detern1ine said cause, whether the defendant in error appear or not; if 
t"·enty days do not in-[147]-tervene the cause sl1all be contint1ed until tl1e next 
term of the court. 11nless the defendant in error shall enter a voluntary appear
ance. v··1-theneYer the defendant in error resides out of the territory, and has no at
torney therein. the plaintiff in error may cause p11blication of the cause to be 
made, according to such r11les as the cot1rt ma.y establish, and at the next term 
after such publication the court shall proceed to hear the cause in the same man
ner as if notice had been duly served. 

SEC. 8. The s11preme court sJ1all give judgment according to the very right 
of the cause, and if the judgment shall be reversed from any informality or 
other proceeding, not requiring a new trial in the court below, they shall give 
judgment as the district court ought to have given, and issue execution in the 
san1e manner as the district court ought to have done, and on all appeals or 
writs of error, taken after the passage of this act, if the supreme court is sat
isfied the same was taken for delay only -they may give damages thereon, ex
clusive of interest, not exceeding ten per cent. against the plaintiff in error 
or appellant. If tl1e plaintiff in error or appellant shall not file a transcript 
of the cause on or before the third day of the next term, after the taking of the 
appeal or ,vrit of error, the appellee or defendant may file a certificate of the 
clerk of the court belo,v, that an appeal or writ of error has been taken in the 
cause, witl1 the name or names of sureties in the appeal or writ of error. and 
the amount of said judgment and costs of suit, and thereupon it shall be the 
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duty of the supreme court to dismiss the appeal or \Vrit of error with the same 
dan1ages as in cases taken for delay. 

SEC. 9. The district court shall be held at the court house in each colrnty. 
and the judges thereof shall have jurisdiction over all matters and suits at 
common law and in chancery, arising in each county in their respective distrjcts, 
when the debt or demand, or cause of action, shall amount to :fifty dollars and 
upwards, and in all cases of appeal or certiorari, from a justice of the peace. 
judge of probate, or the board of county commissioners; and the said judges 
shall be conservators of the peace, and the said court, in term time. or any judge 
thereof, in vacation, shall have power and authority to award, throughout the 
territory, returnable to the proper county, writs of injunction, ne exeat, habeas 
corpus, quo warranto, mandamus, and all other writs and process which may he 
necessary to the due execution of the powers with which they are or may he 
invested. 

SEC. 10. The said courts shall respectively have authority to hear and de
termine all cases of crilnec;- and misdemeanors, ,vhatsoever, that [148] may be com
mitted in any county in this territory, that may be brought before them agree
able to the provisions of the laws of this territory and of the United States. 

SEC. 11. That an act defining the jurisdiction of the supreme and district 
court, approved February 10, 1842, be and the same is hereby repealed. 

Approved, F ebruary 3, 1843. 

CHAPTER 47. • 

COURTS. 

AN ACT regulating criminal proceedings. 

SECTION. 

22. Jurors, who shall be competent. 
23. Persons excused from serving. 
24. Grand jury selected. 
25. Venire issued and returned. 
26. Deficiency in pannel. 
27. Foreman, power and duty. 
28. Sufficient jury and indictment. 
29. Names of witnesses to be endorsed 

on an indictment. 
30. Fine for non-attendance as a grand 

juror. 
31. District attorney may attend grand 

jury. 
32. Compensation of jurors. 
33. Grand jurors may be required to 

testify. See note before following 
section. 

5. Grand jury to be sworn, provision 
for failure to summon juries, or 
cases arising after their dis
charge. 

CH.APTER IV. 

34. Indictments by grand jury to be 
filed and made public record. 

SrX"rtON. 

35. Indictments not to be disclosed by 
grand jury in certain <'ases. Pro
viso. 

36. Judges to give 35th section in 
charge to grand juries. 

37. I,imitation of indictments. 
38. Place of indictment. 
39. For offences on board of vessels. 
40. V.'hen committed within a certain 

distance of county lines. 
-11. On the property of joint owners. 
42. When crimes committed in one 

county and consummated in an-
other. 

44. Accessories. 
45. When may be tried. 
4G. Charges and specifications in an 

indictment. 
47. Mistakes or omissions to be amend-

ed. 
-18. What need not be stated. 
-19. "What evidence necessary. 
50. Clerical errors amendable. 
51. Capias, and amount of bail. 

., 
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SECTION. 
52. To whom capias directed. 
53. Recognizance and release of pris-

oner. 
54. Court may take recognizance. 
55. Clerk to issue subpoenas. 
56. Where served and by whom. 
57. Faiure of officer to serve capias or 

subpoena, or witness to obey, ftne-
able. 

58. Dilatory pleas. 
[149] 59. Testimony by defendants. 

CHAPTER V. 

60. Change of venue. 
61. Trial, jury drawn, 
62. Challenge of jurors. 
63. Challenge by either party, same as 

in civil cases. 
64. Counsel assigned prisoner by the 

court in certain cases. 
65. Persons not to be tried for felony 

unless personally present. 
66. Accused may have a copy of indict

ment. 
67. When admitted to bail and when 

discharged. Proviso. 
68. Two or more persons jointly in· 

dieted, one may be discharged be
fore evidence is closed, if insuffi
cient to put him on trial. 

69. When separate trial may be had. 
70. Exceptions to the decision of the 

court may be taken. Proviso. 
71. What proceedings necessary if tak

en by defendant. 
72. When defendant need not find sure-

ties. 
73. Writ of certiorari. 
74. Clerk to make return thereto. 
75. Power of supreme court. 
76. Writ of error, when not permitted. 
77. In other cases to issue as a matter 

of course. 
78. Applications for the writ. 
79. Clerk to make returns thereto. 
80. Stay of proceedings. 
81. Defendant admitted to bail. 
82. Proceedings if judgment be reversed 

or affirmed. 
83. Arrest of judgment. 

S ECTION. 
84. Defect in indictment not to arrest 

judgment. 
85. Certified copy of proceedings to be 

evidence. 
86. Fine a part of the sentence, defend

ant committed until paid. 
87. Jury allowed to fix punishment in 

certain cases. 
88. May separate for refreshment. 
89. Offenders liable for costs when 

guilty. 
90. Compensation of witnesses, by 

~horn tpaid, etc. 

CHAPTER vr. 

91. What certain words in legisative 
acts shall be deemed to include. 

92. Definition of "felony." 
93. In what case process shall not be 

deemed void. 
94. Penalty for failure to comply with 

recognizance. 
95. Compliance with recognizance. 
96. M.ittimus. 
97. Bail in capital and other cases. 
98. Habeas corpus. 
99. Recognizance, how taken. 

100. Pardon and conditions. 
101. Non-appearance, and breach of re• 

cognizance. 
102. Criminal process, to whom directed. 
103. When bail may surrender their 

principal. 
104. Executions of orders and judg

ments. 
105. Conviction in a criminal prosecu-

tion, no bar to civil action. 
106. When action may be commenced. 
107. Service of process. 
108. Proceedings when two or more are 

tried jointly. 
109. Power and practice of courts in 

criminal cases. 
110. Certain acts repealed. 

See note. 
4. No bill of indictment quashed, on 

account of neglect of county com
missioners, etc., etc. 

6. Costs in event of the acquittal of 
person against whom rendered. 

7. Bail in capital cases. 

[150] B e it enacted by the Ooitncil and Ho1tse of Representatives of the T er1·itory 

of Iowa: 

SECTION 1. That, from and after the first day of January next, the follow
ing code of criminal procedure shall be the established law of the territory. 
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NOTE-The 1st and 2nd chapters of this act. are omitted according to the provisions 
of the 3rd section of an act to amend the several acts therein nan1ed, approved, February 
16, 1843. Chapter 26. 

C1IIAPTER 8. 

OF THE GRAND JURY. 

SEC. 22. ..All qualified voters of the territory, except persons of unsound 
mind, and those who have been convicted of a felony, shall be competent ,jurors 
in their respective counties. 

SEC. 23. The following persons shall be excused from serving on juries. to 
wit: all officers appointed by the president of the United States, and their 
deputies. officers of the court . . and their deputies. county officers, ministers of 
the gospel, practicing attorneys, physicians, surgeons. and teachers in colleges, 
academies and schools. · 

SEC. 24. The county con1missioners of each organized county shall, at least 
thirty days previous to any term of tbe district court for their county, make 
O11t and deliver to the clerk of the said court, a list of twenty-three persons 
qualified to serve as grand ,jurors therein. 

SEC. 25. The said clerk shall forthwith issue a venire, and deliver it to the 
sheriff of the county, commanding him to summon the persons so selected to 
appear in said court at eleYen o 'c1ock, A. l\1. on the first day of the next term 
thereof, to serYe as grand jurors. This venire shall be served at least five days 
before the first day of the term, by giving personal notice to said jurors. or by 
leaving a written notice at their respective places of abode. The sheriff shall 
return said venire to the proper court. on the first day of the next term thereof, 
at its opening, and shall specify the manner in which each person was served. 

SEC. 26. If a sufficient number of the regular panel of grand jurors shall 
not appear at the proper time, or if, fron1 any cause after being empaneled, 
the number shall be less than sixteen, the court may direct the sheriff to return 
,vithout delay such number as n1ay he deen1ed requisite, who shall serYe as such 
.1urors. 

SEC. 27. The court shall appoint one of the grand jury to be the foren1an 
thereof, \Vho shall have po\ver to s,vear or affirn1 all Viitnesses [151 J to te~tify be
fore said jury. "\'{heneYer an indictn1ent is found, he shall endorse thPreon '' .A. 
true bill, " and shall subsc·rihe his na1ne thereto as foreman. 

SEC. 28. Sixteen grand jurors shall constitute a sufficient jury, nnd t,YelYe 
of their number must concur in finding an indictment. 

SEC. 29. The foreman s·hall endorse upon the indjctment the nan1es of the 
witnesses upon whose testimony the same was found, as well as the name of the 
private prosecutor, ( ,vben there has been one) who shall be liable for the costs 
in case the defendant is acqt1itted on the trial. 

SEC. 30. The cou1·t 1nay i1npose a :fine, not exceeding twenty dollars for each 
day that any person, duly summoned a~ a grand juror, shall fail to attend. hut 
the court shall suspend such fine until the defaulting person shall he notified 
to appear, either forth,vjth, or at the next term, (as the court shall dir~ct) and 
~how cnuse why he should not be fined for his default. In st1ch cases. th0 de
linquent may purge the contempt by his own oath. 

SEC. 31. The district attorney may attend the grand jury at all times, ex
cept " 'bile they are expressing thejr opinions, or giving their YOtes, in relation 
to any matter before them, at which times no one but the jurors themselves 
sh~ll be allowed to be present. 

SEC. 32. The clerk of the district court, upon the application of any juror 
who served in said court. shall give him a certificate, stating the nu1nher of day-; 

,, 
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of such juror's attendance, and the compensation due therefor, which a111ount 
shall be a1Jowed by the county commissioners: provided, that no juror shall rect>rt-e 
pay from the county for any day's attendance, for which he may have been 
entitled to compensation, as a juror of the district court of the United States. 

SEC. 33. Members of a grand jury may be required by a court of justice to 
testify as to the evidence given by a witness before said jury, but in no case 
shall they be called on to reveal the votes or opinions of any member of such 
grand jury. 

NOTE-The following is the 5th section of an act, to amend an act regulating criminal 
proceedings, approved February 15th, 1842, and is added here in accordance with the 
provisions of "an act to amend the several acts therein named," approved, February 
16th, 1843. See chapter as before. 

I 

SEC. 5. It shall be the duty of the district court to cause each member of 
the grand jury to be sworn and examined as to his qualifications to serve as a 
juror; anfl if the county commissioners' court shall neglect to make out and 
deliver to the clerk of the district court, a list of [152] the grand and petit jurors, 
it shall be the duty of the district court at any time during the term, to issue 
a Yenire to the sheriff to summon the proper number of grand and petit jurors; 
and if after the grand jury shall have been discharged, a case shall arise dur
ing the term of the court, requiring im1nediate investigation by the grand jury, 
it shall be in the power of the district court to have another venire issued, if 
in the opinion of said co11rt. tbe public good shall require it. 

CHAPTER IV. • 

OF J~DICT:\IEXTS, A XO PROCF.EDINGS TIIF..REOX. 

SEC. 84. Indictn1ents found by a grand jury shall be presented to the court 
in presence of said jury, shall be filed. and remain as p11blic records, but such 
as are found against any person for a felony, who is not in custody, shall not be 
open to the inspection of any person but the district attorney, until the defend
ant therein shall have been arrested, after which it shall be entered on the 
1ninutes of the co11rt. 

SEC. 35. Any grand juror, or officer of the court, who shall be convicted 
of disclosing tl1e fact of an indictment having been found against any person 
for a felony, not in actual confinement or arrest on such indictment, shall be 
pn11ished by fine, not exceeding one thousand dollars, or by imprisonment, nut 
exceetliug s:x months, or by both such fine and imprisonment. Provided, such 
disclosure do not necessarily take place in the discharge of some official duty. 

SEC. 36. Judges shall give the preceding· section in charge to all grand 
. . 
Juries. 

SEC. 37. Indictments for murder may be found at any time after the death 
of the person killed, in all other cases of felony they must be found, if at all, 
Vi'ithin four years after the commission of the crime, for all offenses less than 
felony, within two years thereafter, but the time, during which the defendant 
shall not have been llsually a resident ,vitbin the territory, shall form no part 
of the said limitation. 

SEC. 38. Where a person steals, or becomes the receiver of stolen property, 
he n1ay be indicted in any county where he stole, received or was in posses
sion of any of the property stolen or received. 

SEC. 39. Where a person shall commit an offense ,vithin this territory, or 
aboard of ;:tny vessel or fl.oat, he n1ay he indicted for the same in any county 
through any part of which such vessel or float may have passed on that trip 
or Yoyage. 

I 
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SEC. 40. Where an offense shall have been committed within five [153] hun
dred yards of the boundary line of two counties, the offender may be indicted in 
either of such counties. 

SEC. 41. Where an offense shall be committed upon, or in relation to, the 
property of several joint owners, the indictment for such offense shall be suf
ficient if it allege such property to belong to any one or more of such owners 
without naming them all. ' 

SEC. 42. Where a criminal act has been committed in one county, and the 
crime conS'Ummated in another, (as where the mortal blow was given in one 
county, and the death took place in another) the offender may be indicted in 
either county. 

SEC. 43. Whenever by law an offense is indictable in any particular eounty, 
it may be charged in the indictment to have been committed within that county. 

SEC. 44. Accessories before the fact shall be deemed principals, ~nd may be 
charged in the indictment with having committed the principal offense. The 
indictment of such accessory may be found, either in the county where his O\Yn 

crime was perpetrated, or in that where the principal offense was committed. 
SEC. 45. Accessories may be tried and punished, although the principal has 

not been arrested or tried, and although he may have been pardoned. or other
wise discharged. 

SEC. 46. The body of an indictment shall be considered as made up of 
charges and specifications, and no indictment shall be quashed if an indictable 
offence is clearly charged therein, nor shall any motion be entertained with a 
view to arrest, reverse, or set aside any judgment on account of a defect in the 
indictment, if the charge, upon which the offender was tried, be so explicitly 
set forth , that judgment can be rendered thereon. 

SEC. 47. All mistakes or omissions in the commencement, or in the formal 
parts of an indictment, may be amended, on motion of either party, at any 
time before the rendition of judgment. 

SEC. 48. Nothing need be stated in the body of an indictment, which is not 
required to be proved upon the trial in support of the charge. 

SEC. 49. The same evidence, governed by the same rules, shall be necessary 
to sustain the charges in an indictment, as has heretofore been required, except 
so far as her ein otherwise provided. 

SEC. 50. All clerical mistakes, in an indictment, shall be amendable at the 
discretion of the court. 

SEC. 51. A capias, for the arrest of any person indicted, may be is- [154]-sued 
by the court, r eturnable either forthwith, or at the next term of the court. In 
the latter case, the judge shall, in bailable cases, direct the amount in which 
the defendant shall be held to bail, which shall be endorsed upon the capias. 
In cases of felonies, this shall not be done in open court. 

SEC. 52. Such capias may be directed to the sheriff and constables of any 
county in the territory, whose duty it shall be to arrest the defendant. They 
may pursue him into any part of the territory, and, having arrested him, may 
exercise all power necessary to secure the prisoner, and return him to the 
proper county. 

SEC. 53. In bailable cases, " 'hen the capias is returnable to the next term 
of the court, the prisoner may at any time be released upon entering int~ a 
recognizance, \Vith good security, in the amount endorsed upon the cap~as, 
conditioned as prescribed in the form appended to this code. The officer mak1ng 
the arrest. the sheriff, or any justice of the peace of the county \vhere the in
di<'tment \Vas found, may take i:iuch recognizance, and shall :file the same in the 
office of the clerk of said <'ounty, hefore the next ensuing term of the district 
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court to be held therein, and for default in so doing, shall be dee1ned gl1ilty 
of a contempt of court. 

SEC. 54. The court, \vhere the indictment was found, shall have power to 
take the recognizance of the prisoner, with sureties for his appearance from clay 
to day, or for l1is appearance at the next ensuing term of said court. 

SEC. 55. Upon the application of any person indicted, the clerk of the court 
shall, without fee, issue the necessary subpoenas for his witnesses. 

SEC. 56. St1bpoenas for witnesses, on the trial of any indictable offense, 
1nay be served in any part of the territory, by a sheriff or constable of any 
county therein. 

SEC. 57. Any officer in ,vhose hands a capias or subpoena, issued as above 
prescribed, shall be placed, ,vho shall fail to make due return to the court from 
,,l1ence such process issued, and any \vitness who shall fail to obey such sub
poena, shall, unless good exct1sf' be rendered, be deemed guilty of a contempt 
of court, and may be fined in 1:1ny sum not exceeding two hund;red and fifty 
dollars. 

SEC. 58. ~.\.ll dilatory pleas to an indict1nent mt1st be verified by affidavit. 
SEC. 59. After an issue in fact is found on an indictment, the defendant, 

at the discretion of the court. shall be entitled to the same [155] ·right of issuing a 
con1mission to take testimony out of the territory. or of taking depositions con
ditionally. as is provided for parties in ciYil cases. 

CI-IAPTER V. 

OF THE TRIAL AND ITS INCIDEXTS. 

SEC. 60. All issues of fact, joined upon any indictment, shall be tried by 
a jury of the courts where such was found, provided, however, that the court 
1nay, for good cause shown, direct a change of venue to some other county. 

SEC. 61. Such trial shall be had before the jury returned to serve in civil 
cases. If the defendant, or district attorney, shall require it, the whole num
ber of twenty-four jurors. either of the regular panel or talesman, shall be 
present in the jury box, t\.velve of whon1 shall then be drawn as in civil cases. 

SEc. 62. The defendant. on his trial, if indicted for a capital crime, may 
cl1allenge peremptorily twelve jurors, and no more; if indicted for any other 
felony, he shall challenge only six. in the same manner; and if for an offense 
less tl1an felony, only two. In each case, the district attorney shall have the 
right to challenge peremptorily one half as many as the defendant is entitled to. 

SEC. 63. In all criminal cases, either party shall have the same right of 
challenge, for cause shown, either to the array, or to individual jurors, as is 
permitted in civil cases. 

8Ec. 64. The court shall assign counsel to defend the prisoner, in case he 
ran not procure counsel himself. 

REC. 65. Persons indirted for felony shall not be tried, unless personally 
present at tbe trial. For other offenses they may be tried, if present either 
personally or by attorney duly authorized for that purpose: he must be 
present when the sentence is pronounced, however, in all cases where impris
onment may form a part of the punishment. 

SEC. 66. Any person indicted for a capital crime shall, if he require it, be 
Furnished ,vith a copy of the indictment, and a list of the jury summoned to 
try him, at least twenty-four hours before his trial. 

8Ec. 67. In capital cases the defendant shall be admitted to bail, unless 
indicted and tried by the end of the term next succeeding his arrest. In cases 
of other offenses, under like circumstances, he shall be discharged absolutely. 
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ProYided, that in any of the above cases, [156] the delay of indictment or trial 
has not been OC'c:asioned by defendant hi1nself. 

SEC. 68. Where two or more persons are jointly indicted, and the evidence 
against one of them is insufficient to put him upon his trial the court may order 
him to be discharged before the evidence shall be deemed closed. 

SEC. 69. Where t"~o or more persons are jointly indicted for a felony, either 
of them ma3·, at his option, be tried separate. In cases of lesser offenses, de
fendants jointly indicted shall be tried jointly, or separately, at the discretion 
of the court. 

SEC. 70. On the trial of indictments, exceptions n1ay be ta1ren by either 
party to the decision of the court for the same :reasons as in civil actions, but 
judgment shall not he stayed, unless the court ,vill giYe a certificate stating 
that there is probable cause for taking said exceptions, or so much doubt as to 
render it expedient to take the opinion of the supren1e eourt thereon: provided, 
that ,Yhere the exceptions haYe been taken hy thP district attorney, no further . 
prol'"<'dings shall be had therPon, except in cases where the judg-m"nt h,s he,·11 
stayed as aforesaid. 

SEC. 71. If the exceptions haYe been taken 011 the part of a defendant, he 
shall ren1ain in custody in the meanti1nr, unless he will enter into recognizance. 
"·ith suffiC'ient suret)·. hefore the eourt, or th0 judge in Yacation. conditioned 
that he ,vill appear before said court at such time as the supren1e court shall 
dirret. or that he "·ill obey any· order the said snpr01ne rourt shall n1ake in the 
premises, \Vhieh recognizance shall be filed \Vith the clerk of the district court. 

SEC. 72. If the exccptjons are taken by the district attorney, the same pro
ceedings shall be had, only the defendant need not find sureties in his recog
nizance. 

SEC. 73. '\"\7ben judgment shall haYe heen ~tayed llpon an indictment as 
above provided. the district attorney shall fortll',vith sue out a "'Tit of certiorari, 
returnable to the supreme court. 

SEC. 74. The clerk of the court where the cause was tried, upon being 
served with such writ, shall forth,vith make returns thereto, containing a trans
cript of said indict1nent, bill of exceptions, and cPrtificate staying the judg
ment. 

SEC. 75. The supreme court shall have po"1 er to direct a new trial, dis
charge the defendant, pass sentence, or re1nit the proceedings to the district 
court, with directions to proceed and render juclgn1ent. 

SEC. 76. After judgment rendered on an intlictn1ent, cxrept as pro-( 157 J-Yided 
in the last section, a writ of error may be brought thereon by the defendant. 
In capital cases this shall not be permitted, except upon the allowance of a 
judge of the scpreme court, and after sufficient notice to the prosecuting at
torney of the time and place of making the application. 

SEC. 77. In all other than capital cases, ,ITits of error shall issue as a matter 
of course 11pon a 111ere application to the clerk of the supreme court, in term 
or vacation, but the writ shall not operate as a stay of proceedings, unless 
allowed in the manner provided in the preceding section. 

SEC. 78. Applieations for such allowance shall, in all cases, be formed upon 
a transcript of th0 1ndic-t1nent and bill of exceptions, or other record upon 
\Vhich error is alleged, 11nder the seal of the court ,vhere the indictment was 
tried. 

SEC. 79. 1Jpon filing the writ of error and the allo,vance of the judge (if 
such allowance has been made) with the clerk of the court where the indict-
1n0nt ,vas tried, he shall forth,vith 1uake returns thereto, containing a like 
transcript as is l'equirrcl in the last pr(>ceding srction. 
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SEC. 80. If a stay of proceedings be allowed, the sheriff, upon being served 
,vith tl1e district clerk's certificate thereof, shall cease all furtl1er proceedings in 
C'xecution of the sentence, but sl1all retain the defendant in custody, and at his 
r()quest take him before one of the judges of the supreme court for the pur-
pose of giving bail. 

SEC. 81. Such judge may admit tl1e defendant to bail by recognizance, 
,Yitl1 sufficient Sl1rety, conditioned and filed as above provided in cases of 
c c,rtiorari. 

SEC. 82. If the judgn1ent below be affirmed, the sentence there pronounced 
~hall be exect1ted accordingly. If it be reversed, the supreme court may grant 
a new trial, or discharge the defendant altogether. In either case, the certi
ficate of the clerk of tl1e supreme court, t1nder the seal of said court, shall be 
sufficient authority for the court below and its officers to act in the premises. 

SEC. 83. Arre ts of judgment and new trials, when moved for by the de
fendant, may be allowed by the court. In such cases, the same rules as are 
pursued in civil cases shall be followed as nearly as practicable. 

SEc. 84. No judgment shall be arrested, revised, or in any way affected, 
in consequence of any defect in the indictment, which might have been amended, 
or to which a plea in abatement would have lain upon the trial. 

[158] SEC. 85. A copy of the indictment, together witl1 a 1ninute of the ac
quittal or conviction, and the judgment or sentence of the court thereon, the whole 
<luly certified by the clerk of the proper court under bis seal of office, shall be 
evidence, in all col1rts and places, of such conviction or acquittal. 

SEC. 86. Where in case of conviction upon indictment a pecuniary fine con
stitt1tes any portion of the sentence, the court may direct the defendant to 
stand committed until the fine is paid, or the fine may be collected by execution 
as in civil cases. 

S.u:c. 87. Where any latitude is left as to the amount of •punishment for any 
offense, the jury who try the offender shall in all cases fix the amount of pun-
ishment. , 

SEC. 88. The court may allo\v the jury to separate for the purpose of ob
taining sleep and refreshment, haYing first charged them to hold no conversation 
relative to the pending trial. 

SEC. 89. Offenders who are found guilty shall be liable for all the costs of 
the trial, incll1ding the fees of the witnesses on the part of the prosecution. 

SEC. 90. \\Titnesses in criminal cases shall be entitled to the same compensa
tion as in civil actions. Where the prosecution fails, the costs, including the 
fees of the defendant's witnesses, shall be paid by the county. The witnesses 
in these casf'S sl1all prove their attendance and obtain from the clerk of the 
court a certifi<'ate thereof, and the amot1nt of compensation due them, whicl1 
shall be allowed by the county commissioners. Where, from inadvertence, a 
point material to the prosecution or defence of a cause has been omitted to 
be proved, the court may direct witnesses to be called to prove that point, at 
any time before the jt1ry retire to consider their verdict. 

CHAPTER VI. 

MISCELLANEOUS PROVISIONS. 

SEC. 91. In all legislative acts and proceedings in this territory, words 
indicative of the masculine gender shall be deemed to include the feminine, 
and the singular number shall be deemed to include the plural, wherever 
the circumstances of the case will adi;nit. Thus, where, in any legislative 
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prov1s1on, the word ''person'' is used, the Jaw shall be equally applicable to 
cases where several persons are concerned, and the words ''he'' or ''him'' 
being used. the law shall apply [159] to cases ,vhere a female, or several persons 
together, have been concerned. 

SEC. 92. The term ''felony '' shall be understoo<l to mean any crime for 
,vhich the offender may be punished with death, or "''ith imprisonn1ent at hard 
labor, or in the penitentiary. 

SEC. 93. No process or proceeding shall be deemed void or invalid, on ac
count of non-compliance with any directory statute on the part of son1e public 
officer, unless positively declared so by law: provided, that the process or 
proceeding can be so amended as not to oppress or suprise the party moving 
to quash or set them aside. 

SEC. 94. Where a person required to enter into recognizance for his appear
ance or good behaviour, shall fail to comply, the court, or magistrate having 
cognizance of the case, shall commit the delinquent to jail until he comply, 
or until the expiration of the time for 1vhich such recognizance would have 
been in force. 

SEC. 95. The person thns committed may be discharged by the court or 
magistrate so committing him, or by any justice of the peace of the county, 
upon his entering into a recognizance in the manner required. 

SEC. 96. "\Vhen a person is committed for want of bail, the inittimus shall 
state that fact, and also the amount of the bail required. 

SEc. 97. vVhere there is a reasonable presumption that a capital crime has 
been committed, the offender can only be admitted to bail by a judge of the 
supreme court. In all other cases, a justice of the peace shall haYe power to 
let to bail. 

SEC. 98. Where a person committed to jail shall be brought up on habeas 
corpus, the judge or court, before whom he may be brought, shall have power 
to recon1mit, discharge, let to bail, or mitigate the bail already required. 

SEc. 99. Recognizances in open court need not be reduced to writing at 
full length, but merely a minute thereof entered upon the record of the court. 
In other cases, they shall be written out and subscribed by the parties to be 
hound thereby. 

SEC. 100. The governor may affL~ what conditions, limitations, or restric
tions he n1ay think proper to any pardon he shall grant, leaving the convict 
the privilege of accepting or refusing the pardon upon these terms. 

SEC. 101. Upon the breach of any of the essential conditions of a recog
nizance, the county co1nmissioners of the proper county may institute a suit 
thereon. in the district court of their county, for the whole [160] penalty specified 
in s11ch recognizance, and the amount, when recovered, shall be appropriaterl 
to the nse of the county. But judgment shall not go against the defendant, 
or an~· o-r his sureties, for non-appearance at any court, if the jury, before 
\,·ho1n the cause is tried, shall find that there is sufficient excuse therefor. 

1-)Ec. 102. All criminal procP~s. issued by justices of the peace, shall be 
directed to the sheriff or any constable of th e proper eounty, or it may be 
directed to any private person therein named. 

SEC. 103. In cases of bail, the securities 1nay surrender t heir principal to 
the sheriff, in exoneration of themselves, at an;y time before a hreach of the 
conditions of the recognizance. 

~EC. 104. The judgments and orders of justices of the peace, in criminal 
cases, shall lJe executed by any sheriff or constable of the county, who may 
he called on for that purpose. 
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SEC. 105. Persons injured by the commission of any crime may maintain 
a civil action for that injury, nothwithstanding the offender may have been 
convicted for the sa1ne in a criminal prosecution. 

SEC. 106. For this purpose, where the offender is sentenced to imprisonment 
for more than six months, or when he cannot be found, the action may be 
com1nenced by attachment, and conducted as in other cases. If found, he may be 
arrested on cap·ias. and held to bail at any time after conviction in the crim-

inal trial. 
SEC. 107. In serving any process, the officer shall read the same to the per

son on whom it is to be served, or inform him of its contents, and, if required, 
furnisl1 hin1 "·ith a copy thereof, after having informed him of his right in 
this particular. 

SEC. 108. "\Vhere several defendants are tried jointly, any one or more 
of them may bring a ,~rit of certiorari, or of error, or move in arrest of judg
ment, or for a :\V trial. But those of their co-defendants, who refuse to join 
in such motions, shall reap no benefit therefrom. 

SEc. 109. The power and practice of the courts in criminal matters shall 
( except so far as herein modified) remain the same as they have heretofore 
been, and shall, as far as practicable, be made to coincide with the correspond-
ing practice in civil cases. 

SEC. 110. The second, third, fourth, and fifth sections of the act passed 
by the goYernor and judges of the territory of Michigan, entitled '' An act 
for the limitation of suits on penal statutes, criminal pros~cutions, and actions 
at law," adopted 1\fay 15, 1820, are hereby repealed. 

~.\.pproved, January 4, 1839. 
[161] Note.-The following are sections of the act alluded to in the note at the end of 
chap. 3, and are added here in accordance with the provisions of the "act to amend the 
several acts therein named," mentioned in that note: 

SEC. 4. :N"o bill of indictment shall be quashed, nor shall any judgment be 
averted by rPason of a failure on the part of the county commissioners, to 
make out and (\.eliver to the clerk of the district court, a certificate of the 
appointment of the grand jury, nor by reason of any other informality in 
selecting or st1mmoning the grand jury; nor by reason of the neglect of the 
district court to have the prisoner duly arraigned; nor by reason of a failure 
on the part of the prisoner to plead not guilty : provided, said prisoner shall 
make his defence before the petit jury. 

SEc. 6. No costs shall be rendered by the court, in the event of the acquittal 
of a person charged with a cri1ninal offense against the private prosecutor, 
unless the court is satisfied that the prosecution is malicious, or the county or 
the territory,; except that when any officer in arresting or endeavoring to ar
rest a person charged with a crime, shall go out of his county, he shall be al
lowed his necessary travelling expenses out of the county treasury. 

SEC. 7. In capital cases tl1e defendant shall be admitted to bail, unless in
dicted, and tried by the third term after his arrest; in other cases, under like 
circumstances, l1e shall be discharged absolutely, unless tried by the fourth 
term after his arrest: provided, that in any of the above cases, the delay of 
indictment or trial has not been occasioned by the defendant himself. 

SEC. 8. ,,rhen a pecuniary fine constitutes a portion of the punishment in 
case of con,•iction upon an indictment, the court may direct the defendant to 
stand committed for any period of time, not exceeding sixty days, in the jail 
of the county " 'here the offence is tried, if there be a jail, and if there be 
none. in the jail of the next nearest county in which there may be a jail, un-
less the fine and costs are sooner paid. 
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SEC. 9. In trials for misde1neanors, the court may permit the jury to sepa
rate for food and refreshment; but in trials for felonies, the jury shall not be 
separated until there is no prospect of their agreen1ent to a verdict, and it 
shall be the duty of the court to provide them all suitable refreshments. 

[162] CHAPTER 48. 

COURTS. 

AN ACT supplemental to an act regulating criminal proceedings. 

SECTION. SECTION. 

1. Power of justices to issue warrants 2. Proceeding to be had. 
to search for counterfeits. 

Be it enacted by the Council a11,d House of Representatives of the Territory 
of Iowa: 

SECTION 1. That when an affidavit is filed with a justice of the peace, 
stating that the affiant suspects and believes that counterfeit money, whether 
hank notes or coin, is concealed in any particular house or place, or about 
the person of anyone, and stating also that such affiant believes that such per
son knolvs it to be counterfeit, the justice if he thinks there is sufficient ground 
for such suspicion. shall issue his warrant to search for such property. 

SEC. 2. That if such counterfeit money be found, then the same proceed
ings shall be had as is provided for in the second chapter of the act to which 
this is amendatory, providing for the arrest, examination, and entering into 
recognizance of prisoners in other cases. 

Approved, February 17, 1842. 

CHAPTER 49. 

• CRIMES AND PUNISHl\1ENTS . 

AN ACT defining crimes and punishments. 

SEC1' ION. 

1. l\Jurder defined. 
2. ~Ianner of killing. 
3. Malice implied. 
4. Time of death of the person injured, 

essential to constitute the crime. 
5. Punishment for murder. 
6. l\ilanslaughter defined. 
7. Voluntary manslaughter defined. 
8. l\fust be the result of irresistable 

passion. 
f 1631 9. InYoluntary manslaughter de· 

fined. 
10. Farther defined. 

Sr-.:CTlO~. 

11. Time of death of person injured es
sential to constitute the crime. 

l 2. Persons indicted for murder may be 
convicted of manslaughter. 

13. Punishment for manslaughter. 
14. Justifiable homicide defined. 
15. Circumstances necessary to justify 

the act. 
16. Killing another in self defense. 
17. In what case an officer shall be justi

fied. 
18. Unavoidable necessity. 
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SECTION. 
19. Excusable homicide defined, in

stances and action upon the same. 
20. Assault with intent to commit bodily 

injury, and its punishment. 
21. Duelling and its punishment. 
22. Death ensuing therefrom adjudged 

murder. 
23. Certain provision relative to trial for 

violation 21st section of this act. 
24. Rape defined. 
25. Forcible marriage or defilement and 

their punishment. 
26 Seduction of females of a certain 

age and its punishment. 
:!.7. Rape in the case of a child and its 

punishment. 
28. Bigamy defined and its punishment. 
29. Incest defined and its punishment. 
30. Perjury defined and its punishment. 
31. Subornation of perjury and its pun

ishment. 
32. Directions relative to trial for per-

jury or subornation of perjury. 
33. Arson defined. 
34. Its punishment. 
35. Death ensuing from arson offender 

guilty of murder. 
36. Burglary defined and its punishment. 
37. Robbery defined and its punishment. 
38. Robbery with intent to kill and its 

,punishment. 
39. Assault with intent to commit rob-

bery. 
40. Larceny defined. 
41. Farther defined. 
42. Taking away with intent to steal 

made larceny. 
43. Value of property stolen when in 

notes, bonds, bills, drafts, etc. 
44. Punishment and civil suit. 
46. Petit larceny defined and its punish

ment. 
46. Buying or receiving stolen goods and 

its punishment. 
4 7. Persons charged may be tried before 

arrest of principal. 
48. Property received shall be restored 

to owner. 
49. Forgery defined and its punishment. 
60. Maiming and its punishment. 
51. Intent to kill, wound or maim, and 

its punishment. 
52. Defacing or counterfeiting public 

seals and its punishment. 
53. Competent witnesses to prove a for

gery of notes or bills of chartered 
companies. 

;;.i. Counterfeiting coin and its punish-
1nent. 

SECTION. 
55. Counterfeiting, altering or dispos

ing of counterfeit or altered bills 
of any bank and its punishment. 

56. Altering or disposing of or circulat
ing altered coin and its punish
ment. 

57. Engraving or having in possession 
plates for counterfeiting bank 
notes and its punishment. 

58. Knowingly circulating or attempting 
to circulate base coin or counter
feit bank notes and its punish
ment. 

59. Fraudulent conveyances and its pun
ishment. 

60. Poisoning with intent to injure or 
kill and its punishment. 

61. False imprisonment defined and its 
punishment. 

(164] 62. Kidnapping and its punish
ment. 

63. Destroying and effacing deeds, etc., 
and its punishment. 

64. Punishment for misprison of felony. 
65. Punishment of officers or other per

sons aiding prisoners charged with 
felony to escape. 

66. Punishment for aiding in or procur
ing the commission of any offenses 
made criminal by this act. 

67. Place of trial of ,persons committing 
an act in one county which pro
duces death in another. 

68. Punishment of jailor for inhumanity 
or oppression to prisoners. 

69. Punishment of persons resisting any 
officer in the discharge of his duty. 
Proviso. · 

70. Punishment for rescue of persons 
convicted of crimes punishable 
with death or otherwise. 

71. Fine for rescue of persons from civil 
process. 

72. Punishment for aiding prisoners to 
escape from jail. 

73. Punishment of officer for refusing to 
arrest, etc. 

74. Fine for compounding criminal of
fenses. 

75. Conspiracy and its punishment. 
76. Discretion of judge as to the dura

tion of confinen1ent, etc., foJ· crimes 
made punishable by imprisonment 
under this act. 

77. Degree of the crime of murder how 
determined, and sentence. 

78. 1\Ianner in "'hich the punishment of 
death shall be inflicted. 

79. Effects of sentence upon persons con
victed of crime under this act, and 
of pardon by Governor. 
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Second, Class punished generally by iro
prisonmen t in county jail, or fine 
or both. 

SECTION. 

1. Clerks or servants, or private persons 
of officers of companies, embezz. 
ling the funds or goods, etc., of 
employers or companies, punished 
for feloniously stealing the same. 

2. Punishment of carriers for embezz
ling goods, etc., entrusted to their 
care. 

3. Fine and imprisonment of persons 
entering in the night time any 
dwelling, shop, or store, etc., with 
intent to commit violence. 

4. Punishment for breaking open or en
tering any dwelling, shop, store, 
etc., in the day time, with intent to 
commit violence. 

5. Fine and imprisonment of persons as
sembling with intent to do an un
lawful act. 

6. Duty of officers to disperse and arrest 
persons engaged in such unlawful 
assembling, and their power to call 
aid. 

7. Persons refusing to disperse after 
proclamation, or committing any 
unlawful act afterwards, to be fined 
and imprisoned. 

8. If an officer in the discharge of his 
duty should kill or injure any per
sons so unlawfully assembled, to 
be held guiltless. 

9. Fine and imprisonment of persons 
for abusing officers in dispersing 
such assen1blies. 

10. Punishment of officers for receiving 
unlawful fees. 

11. Punishment for obtaining money, 
etc., under false pretenses. 

12. Punishment for unlawful exercise of 
office, or oppressive exercise of au
thority. 

13. Punishment for encouragement of 
suits or quarrels. 

14. Penalty for injuring, defrauding, or 
oppressing any person, by sheriff, 
constable, or other officers, in the 
[165] execution of his office. 

15. Punishment for injuring, defacing or 
destroying any bridges, dams, 
houses, trees, cattle, horses or 
other property. 

16. Punishment for injuring or destroy
ing monuments, or tomb stones. 

17. Punishment for disinterment of the 
dead. 

18. Altering marks upon horses, cattle, 
etc., etc., and penalty. 

19. Fine for refusing to aid an officer in 
apprehending persons charged with 
offenses, etc. 

SECTION. 

20. Menaces with intent to extort money, 
etc., and its punishment. 

21. Punishment of persons living to
gether in adultery or fornication. 

22. Unmarried persons living together in 
adultery or fornication, and their 
punishment. 

23. Punishment for libel. 
24. Punishment of officers permitting 

prisoners to escape. 
25. Punishment for rescue of persons 

charged with or convicted of 
crimes punishable with imprison
ment. 

26. Punishment for aiding persons con
fined to escape. 

27. Attempt to influence jurors or wit
nesses corruptly, how punished. 

28. Punishment of jurors or witnesses, 
for receiving bribe. 

29. Persons refusing to bear testimony, 
may be imprisoned. 

30. Punishment for bribe to any judge, 
justice of the peace, etc. 

31. Fine for attempt to affect the escape 
of any person in charge of an offi
cer, by bri'be. 

32. Firing woods and prairies, etc. 
33. Fine for injuring or destroying or

chard or ornamental trees. 
34. Punishment for altering, defacing or 

destroying mile posts, fl n g e r 
boards. 

35. Jailor suffering jail to become foul 
liable to indictment. 

36. Lotteries of all kinds flneable. 
37. Butchers punishable for selling un

wholesome meats. 
38. Punishment of constables for delay 

or neglect to serve warrant of jus
tices of peace u p o n p e r s o n s 
charged with offenses punishable 
"'i th death. 

39. Punishment for delay or neglect 
when offense charged is not pun
ishable with death. 

40. Where persons shall be confined 
when jail contains no cell. 

41. All prosecutions under this act shall 
be by indictment before district 
court. 

42. Prisoners may be compelled to labor. 
43. How long party convicted may 'be 

confined. 
44. Property of offender bound. 
45. Clerk to issue executions for fines. 
46. Fines to pass into county treasury. 
4 7. Prosecutor adn1i tted as witness. 
48. Repealing clause. 

, 
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Be it enacted by the Oounc"il and House of Representatives of the 1'erritory 
of Io1ua: 

That the following shall hereafter. be the code of criminal jurisprudence in 
the territory of Iowa. 

lVWRDER. 

SECTION 1. :lYiurder is the unlawful killing of a human being in the peace 
o~ the United States, with malice aforethought, and either express or implied. 

[166] SEC. 2. The manner of the killing is not material, further than it may 
show the disposition of mind, or the intent with which the act was committed. 

SEC. 3. Malice shall be implied when no considerable provocation appears, 
or when all the circrimstances of the killing manifest an abandoned and ,vicked 
disposition. 

SEC. 4. In order to make the killing mt1rder, it is requisite that tl1e person 
injured die within a year and a day after the stroke received, or the cause 
of death administered, in the computation of which, the whole of the day on 
,vhich the offense was committed shall be reckoned the first day. 

SEC. 5. The punishment of every person convicted of the crime of murder, 
sl1all be death. 

1IANSLAUGHTER. 

SEC. 6. lVIanslaughter shall consist in the unlawful killing of a huma11 
being without malice express or implied, and without deliberation. It must 
be voluntary, upon a sudden heat of passion, caused by a provocation apparently 
sufficient to make the passion irresistable, in the commission of an unlawful act 
or a lawful act, without due caution or circumspection. 

REC. 7. In cases of voluntary manslaughter there must be a serious and 
highly provoking injury inflicted upon the person killing, sufficient to excite 
an irrestistable passion in a reasonable person, or an attempt by the person 
killed to commit a serious personal injury on the person killing, endangering 
the life or limb of such person. 

SEC. 8. The killing 1nust be the result of tl1at sudden, Yiolent impulse of 
passion, supposed to be irrcstistable, for if there should appear to have been 
an interval between the assault or provocation given and the killing, sufficient 
for the voice of reason and humanity to be heard. the killing shall be attri
hnted to deliberate revenge and punished as murder. 

SEC. 9. Involuntary manslaughter shall consist in the killing of a hu1nan 
b~ing without an intent so to do, in the commission of an unla"·ful act, or in a 
lawful act, which might prohably produce such a consequence in an unla,vful 
n1anner: provided al,vays, that when such involt1ntary killing shall happen 
in the commission of an unlawful act, ,vhich in its consequences naturally tends 
to destroy the life of a human [167) being, or is committed in the prosecution of 
a felonious intent, the offense shall be deemed and adjudged to be murder. 

SEC. 10. The wilful killing of an unborn quick child, by any injury to 
the mother of such child, which would be murder if it rest1lted in the death 
of st1ch mother, shall be adjudged 1nanslaughter, and eYery person who shall 
administer to any won1an, pregnant "~ith a C'l1ild, any 1nedicine. drug. or sub
stance whatever, or shall employ any otl1er n1eans with intent thereby to de
stroy such child. and thereby cause its death, unless the san1e shall be neces
sary to preserve the life of the n1other, . shall be deemed guilty of manslaughter. 
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SEC. 11. In order to make the killing manslaughter, it is requisite that 
the person die within a year and a day after the stroke received, or the cause 
of dea~h administered, in the computation of which time the whole of the day 
on which the hurt was done or the cause of death was administered, shall be 
reckoned as the first. 

SEC. 12. Any person may be convicted of manslaughter under an indict
ment for murder, if the evidence fails to prove the latter and establishes the 
former offense. 

SEC. 13. Every person convicted of the crime of manslaughter, shall be 
punished by imprisonment at hard labor in the penitentiary, for a term not 
exceeding seven years, and fined in any sum not exceeding ten thousand dol
lars nor less than five hundred dollars. 

JUSTIFJiABLE HOl\1ICIDE. 

SEC. 14. Justifiable homicide shall consist in the killing of a human being 
in necessary self-defense, or defense of habitation, property, or person, against 
one who manifestly intends or endeavors, by violence or surprise, to commit a 
known felony, such as murder, rape, robbery, burglary and the like upon 
either person or property, or against any person or persons who manifestly 
intend or endeavor in a violent, riotous or tumultuous manner, to enter the 
habitation of an other for the purpose of assaulting or offering personal vio
lence to any person dwelling or being therein. 

SEC. 15. A bare fear of any of these offenses, to prevent which the homicide 
is alleged to have been committed, shall not be sufficient to justify the killing. 
It must appear that the circumstances were sufficient to excite the fears of a 
reasonable person, and that the party killing really acted under the influence 
of those fears, and not in a spirit of revenge. 

[168 ) SEC. 16. If a person kill another in self defense, it must appear that 
the clange1· was so urgent and pressing that in ordel:' to save his own life or to 
prevent his receiving great bodily harm, the killing of the other was abso
lutely necessary, and it must also appear that the person killed was the assail
ant, or that the slayer had really and in good faith endeavored to decline 
any further struggle before the mortal blow was given. 

SEC. 17. If any officer in the execution of his office in a criminal case, hav
ing legal process, be resisted and assaulted, he shall be justified if he kill the 
assailant. If any officer or private person attempt to take any person or per
sons charged with murder, rape, burglary, robbery, arson, perjury, forgery, 
counterfeiting, and other crimes denominated felony by the co1nmon law, 
and he or they be resisted in the endeavor to take the person or persons ac
cused, and to prevent the escape of the accused by r eason of such resistance, he, 
she or they be killed, the officer or private person so killing shall be justified: 
provided, that such officer or private person, previot1s to such killing, shall 
have used all reasonable efforts to take the accused withot1t success, and that 
from all probability there was no prospect of being able to prevent injury 
from such resistance and the consequent escape of such accused person or 
persons. 

SEC. 18. Justifiable homicide may also consist in unavoidable necessity, ,vith
out any will or desire, and without any inadvertance or negligence in the 
party killing. An officer who in the execution of public justice, puts a person 
to death in ·virtue of a judgment of a competent court. shall be justified: pro
vided, that the officer in the performance of his duty must proceed according 
to the sentence of the co11rt, and the laws of the land. 
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SEC. 19. Excuseable homicide by misadventure, is when a per>son is doing a 
lawful act, without any intention of killing, yet unfortunately kills another, 
as where a man is at work witl1 a·n axe and the head flies off and kills a by
stander, or where a parent or master is moderately correcting a child, or an 
officer punishing his criminal, and l1appens to occasion death, it shall only be 
misadventure, for the act of correction was lawful; but if such parent or master 
exceed the bounds of moderation, or the officer exceed the sentence under which 
he acts, either in the manner, the instrument, or quality of punishment, and 
[169] death ensues, it ,vill be manslaughter or murder, according to the circum
stances of the case. And provided, that all other instances whicl1 stand upon the 
same footing of reason and justice, as specified in this section, shall be considered 
as excuseable homicide, a.nd provided always, tl1e homicide appearing excuse
able or justifiable, the person or persons so indicted upon bis, her or their trial 
shall be fully acqui ed and discharged. 

ASSAULT WITI-I I·NTENT TO INFLICT A BODILY INJURY. 

SEc. 20. If any person or persons, in this territory, shall make an assault 
with a deadly weapon, instrument, or other thing, with an intent to inlflict upon 
the person of another, a bodily injury, where no considerable provocation ap
pears, or where the circumstances of the assault show an abandoned and ma
lignant heart, shall be adjudged to be a high misdemeanor, and any person who 
shall be duly convicted thereof, shall be fined in any sum not exceeding one 
thousand dollars, and imprisoned in the penitentiary, at hard labor, for a term 
not exceeding three years. 

DUELLING. 

SEC. 21. If any person shall challenge any other person to fight a duel in 
this territory, or elsewhere, sucl1 person being a resident of this territory, or 
shall accept a challenge to fight a duel, or shall knowingly be the bearer of a 
challenge, for the purpose aforesaid, or shall be a second to any person who 
fights a quel, or shall aid, promote, or assist any duel, every such person so 
offending, upon conviction thereof, shall forfeit and pay any sum not exceed
ing two thousand dollars, nor less than five hundred dollars, and shall more
over be rendered incapable of holding or being elected to any office of profit, 
trust, or emolument, either civil or military, in this territory, or of voting at 
any election within the same, and shall be imprisoned in the penitentiary, at 
l1ard labor, not less than one nor more than three years. 

SEC. 22. Every person who shall fight a duel with any deadly weapon or 
weapons, and deatl1 ensues, shall be adjudged guilty of murder . 

S'.Ec. 23. On the trial of any person for any offense under tl1e provisions of 
the twenty-first section of this act, if there was a written challenge to fight, or 
any other paper, it shall not be necessary, on the part of the prosecution, to 
produce such challenge or paper, but shall [170] be sufficient to prove that there 
,vas a challenge or agreement to fight, either verbal or written, or that such per
son did fight or did agree to fight, as the case may be. 

RAPE. 

SEC. 24. Rape is the carnal knowledge of a female, forcibly and against her 
will. 
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SEc. 25. EYer;v person who shall take unlawfully and against her ,vill, any 
woman, and by force, duress, or n1enace. compel her to marry him or to marry 
any other person, or to be defiled, such offender, upon conviction thereof, shall 
be punished hy imprisonment in the penitentiary, and kept at hard labor, not 
more than twenty years nor less than ten years, and he fined in any sum not 
exceeding one thousand dollars. 

SEC. 26. E,ery person who shall take a,'Vay any female, under the age of 
fifteen years, from her father, mother, guardian, or other person having the 
legal charge of her person, without tl1eir consent, either for the purpose of 
prostitution or concubinage shall, upon conviction, be imprisoned in the peni
tentiary, and kept at hard labor, not less than three nor more than ten years. 

SEC. 27. Tl1at if any person shall have carnal knowledge of any won1an, 
forcibly and against her will, or if any 1nale person. of the age of fifteen years, 
and upwards, shall carnally know and abuse any female child under the age of 
ten years, "'ith her consent, every su ch person so offending, shall be deemed 
guilty of a rape. and upon conviction thereof, shall be imprisoned in the peni
tentiary, and kept at hard labor, not more than twenty nor Jess than three 
years. 

BIGAl\IY. 

SEC. 28. That if any married person having a husband or wife, living, shall 
marry any other person, every person so offending, and upon conviction thereof, 
shall be imprisoned in the penitentiary, and kept at hard labor, not more 
than seven years, nor less than one year; but nothing contained in this section 
shall be construed to extend to any person whose husband or wife shall be 
continually and wilfully absent for the space of five successive years, next 
before the time of such marriage, and unheard from during that time. 

(171] INCEST. 

SEC. 29. That if any step-father shall have sexual intercourse " 'ith his step
daughter, knowing her to be such, or if any step-mother and her step-son shall 
have sexual intercourse together, having knowledge of their relationship, or 
any father shall have sexual intercourse with his daughter, knowing her to be 
such, or if any brother and sister being of the age of sixteen years or upwards. 
shall have sexual intercourse together, having knowledge of thPir consanguinity, 
every step-father, step-daughter , step-mother, step-son, father, brother or sister 
so offending, and upon conviction thereof, shall be imprisoned in the peni
tentiary and kept at hard labor not more than ten nor Jess than three years. 

PERJURY. 

SEC. 30. That if any person on his or her oath or affirn1ation, in any ~ction, 
plea, suit, bill, petition, answer, complaint, indictment, controYersy, matter 
or cause depending, or which may depend in any of the courts of this territory, 
civil, criminal or n1ilitary, on or in any affidavit or deposition, to establish any 
account stated, demand or bill of particulars, to be presented to any executor 
or administrator for settlement, or befor e any justice of the peace, referees, 
arbitrators, or before any other person having authority by the laws of this 
t erritory to administer an oath, or in or before the council or house of repre
sentatives of this territory, or any committee ther eof, in any deposition or 

.affidavit or other oath or affirmation taken or made pursuaDt to the la,vs of 
this t erritory, or of any r esolution of the council or house of representatives of 
this t erritory, or of either of them, shall wilfully and corruptly depose, affirm 

' 
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or declare any matter to be fact, knowing the same to be false, or shall in like 
manner deny any matter to be fact, knowing the same to be true, every person 
so offending shall be deemed guilty of perjl1ry, and upon conYiction thereof, 
shall be imprisoned in the penitentiary, and kept at hard labor, not more than 
ten years nor less [than] three years. 

SEC. 31. That if any person shall persuade, procure or Sllborn any other 
person to commit wilful and corrupt perjury, every person so offending, upon 
conviction thereof, shall be imprisoned in the penitentiary and kept at hard 
labor not more than ten years, nor less than three years. 

SEC. 32 That in every indictment for perjury or subornation of [172] perjury, 
it shall be sufficient to set forth the substance of the offense charged upon the de
fendant, and before what court or authority the oath or affirmation was taken, 
avering such court or authority to have full power to administer the same, 
together with the proper averment or counts to falsify the matter or matters 
wherein the perjury fa assigned, without setting forth any part of any record 
or proceeding in la,v or equity, other than as aforesaid, .::tnd ,vithout setting 
forth the commission or authority of the court, or other authority before whom 
the perj11ry was committed . 

• • ARSON . 

SEC. 33. Every person v;ho shall ,vilfully and maliciously set fire to or burn, 
or cause to be burned, any dwelling house or other house, the property or 
any person, or any state house, court house, prison, church, bridge or any 
other public building, although not herein specially named, or if any person 
shall wilfully and maliciously burn any steam boat or other vessel whatever, 
whether there be any person or goods on board or not, shall be deemed guilty 
of arson; and if any person shall wilfully set fire to his o,vn buildings or other 
property, with the intent to burn the property of any other person, and the prop
erty or building of any other person shall thereby be burned. such person shall 
be deemed guilty of arson. 

SEC. 34. Any person convicted of the crime of arson shall be imprisoned 
in the penitentiary and kept at hard labor, not less than one year nor more than 
ten years. and be fined in any sum not exceeding one thousand dollars. 

SEC. 35. If any person shall lose his, her or their lives in consequence of 
any arson, the offender shall he deemed guilty of murder and punished ac
cordingly. 

BURGLARY. 

SEC. 36. That if any person shall in the night time, ,vilfully, maliciously 
and forcibly break and enter into any dwelling house, kitchen, smoke house, 
shop, office, store house, ware house, malt-house, still house. mill, pottery, 
factory, ,vater craft, school house, church or meeting house, or other house, 
,vith intent to rob, commit a rape, or with intent to steal property of any value, 
or to com1nit any felony, every person so offending shall be deemed guilty of 
burglary, and upon con- [ 173 ]-viction thereof. shall be imprisoned in the pent, 
tentiary and kept at hard labor, not more than tt=>n, nor less than t"·o years. 

ROBBERY. 

8Ec. 37. If any person shall forcibly and by violence, or by putting in fear, 
take from the person of another, any money or personal property of any value 
,vhatever, with intent to rob or steal, every person so offending shall he deemf'd 
guilty of robbery, and upon convirtion thereof, shall be i1nprisoned in the 

' 
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penitentiary ancl kept at hard labor not more than fifteen years nor less than 
three years. 

SEc. BB. If any person shall ,vilfully and 1nalieiousl~. either in the clay time 
or night season, enter any d\veHing house or other house, ::is designed in the 
thirty-sixth section of this act, or any barn or stable, and shall attempt to 
kill, disfigure or maim any person, rob, stab, commit a rape or arson, every 
person so offending, his or her aiders or abettors, counsellors or procurers, on 
conviction thereof, shall be imprisoned in the penitentiary and kept at hard 
labor not more than ten years, nor less than three years. 

SEC. 39. That if any person shall assault another with an intent to commit 
a murder. rape or robbery, upon the person so assaulted, every person so offend
ing, upon conviction thereof, shall be imprisoned in the penitentiary, and kept 
at hard labor, not more:> than seven years nor less than three years. 

LARCENY. 

SEC. 40. Larceny is the felonious stealing, taking and carrying, leading, rid
ing, or driving away the personal goods and chattels of another, and shall em
brace every theft which unla,vfully deprives another of his money or other 
personal property, or those means and instru1nents by which the right and 
t itle to p1·operty. real and personal, may be ascertained. 

SEC. 41. The felonious taking and carrying- a,,•ay from the possession ( actual 
or constructive) or Cllstody of another, any n1oney, bank note, bond, bill, note, 
receipt or any instrument of writing ,vhatever, although not herein specifie<l 
or named, of value to the owner, shall be deemed larceny. 

SEC. 42. The taking and re1noving away any goods and personal chattel 
whatever, with an intent to steal the same, whether the article ~Jtolen he in the 
immediate posse~sion of the o,vner or not, or unless it shall f 17 4] appear that the 
owner has abandoned his claim thereto, of the value of t,venty-five dollars 
and upwards, shall he deemed larceny. 

SEC. 43. If the property stolen consists of any bank note, bond, bill, covenant, 
bill of exchange, draft, order, or receipt, or any evidence of debt ,vhatever, 
of any public security issued by the United StateR, or any scrip, or other public 
security issued hy this territory, or any other state or territory. or of any 
instrument whereby any demand, right, or obligation may be assigned, trans
ferred, created. increased, released, extinguished or din1inished, the money due 
thereon, or secured thereby, and remaining unsatisfied, or which, in any c>vent or 
contingency, might be collected thereon, or the value of the property trans
ferred or affected, as the case may be, shall be adjudged the value of the article 
stolen. 

SEC. 44. Every person duly convicted of larceny shall be imprisoned in the 
penitentiary, and kept at hard labor, not more than seven years nor less than 
on e year, and shall restore to the owner the thing or property stolen, i f the 
same can be had, and if the same cannot he had, then the person so convicted 
shall be liable to the o,vner in double:> the value thereof, hut nothing in this 
act shall be so construed as to make any judg1nent of conviction evidence on the 
trial of any civil suit brought by the injured party for any recover~' under the 
provisions of this act. 

f-iEc. 45. If any person shall steal from any other person or persons, or from 
any d,velling house, or from any boat or water craft, or other place ,vhatso
evcr, any moneys. goods, ,vares or merchandise, or other personal property, or 
thing, whatsoever, of a less value than twenty-five dollars, every person so 
offending, shall be deemed guilty of a petit larceny, and upon conviction thereof, 
shall restore to the O"'ner or o,rners tlte thing or things so stoJPn, and be fined 
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in any amount not exceeding five times the amount of the value thereof, and 
be imprisoned in the jail of the county not exceeding thirty days, and until 
the fine and costs are paid if the same shall be paid within twenty days from the 
expiration of said imprisonment. 

BUYING OR RECEIVING STOLEN GOODS, ETC. 

SEc. 46. Every person who shall, for his own gain, or to prevent the owner 
from again possessi.ng his property, buy or receive any stolen goods, or any 
thing, the stealing of which is declared to be larceny, or property obtained by 
robbery or burglary. of the amo·unt of twenty-[175]-:five dollars and upwards, 
knowing the same to have been so obtained. shall, l1pon conviction, be punished as 
in cases of larceny. 

SEC. 47. Any P.erson charged with receiving stolen goods may be tried, con
victed, and punis ,~d as well before as after the arrest or conviction of the 
principal. · 

SEC. 48. All property obtained by larceny, robbery, or burglary, shall be 
restored to the owner, and no sale, whether in good faith on the part of the 
purchaser or not, sl1all divest the owner of his right to such ·property, and any 
person losing property or any valuable thing, by larceny, robbery or burglary, 
may maintain his or their action against sl1ch felon, or against any person what
soever. in whose hands or possession the same may be found. 

FORGERY. 

SEC. 49. That if any person shall falsely make, alter, forge or counterfeit 
any record, or other authentic matter of a public nature, or any character, 
letters patent, deed, lease, writing obligatory, will, testament, annuity bond, 
covenant, bank bill, or note for the payment of money, or other property, or 
any acceptance of any bill of exchange, or the number of any principal sum 
of any accountable receipt- for any note or any order, or ap.y warrant of request 
for the payment of money, or the delivery of goods and chattels of any kind, 
or any acquittance, or receipt, either for money or goods, or any acquittance, 
release or discharge of any debt, account, action, suit, or demand, or other thing, 
real or personal. or any plat, draft, or survey of land, or any transfer or assur
ance of money. Mock, goods, chattels, or other property whatsoever, or any 
letter of attorney, or any power to receive mon0y, or to receive and transfer 
stock or annuities, or to let, lease, or dispose of, alien, convey, or dispose of 
any goods or chattels, lands or tenements, or other estate, real or personal, or 
any bills drawn by the auditors of public accounts, for the payment qf money 
of the treasury, ,vith intent to damage or defraud any person or persons, body 
politic or corporate, or shall utter or publish as true and genuine or cause to 
be altered and published as true and genuine, any of the above named false, al
tered, forged or counterfeited matter, above specified and described, knowing the 
same to be false, altered, forged or counterfeited, with intent to prejudice, 
damage or defraud any person or persons, body corporate or politic, every per
son so offending shall be deemed guilty of forgery, and upon conviction thereof, 
shall be imprisoned in the penitentiary, and kept at [176] hard labor, for any 
space of time not more than twenty years nor less than three years. 

1\llAR\1:ING. 

SEC. 50. That if any person shall voluntarily, unlawfully, and on purpose, 
cut or bite the nose, lip or lips, ear or ears, or cut out or disable the tongue, 
put out a~ eye, slit the nose, ear or lip, cut or disable any limb or member of 
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any person, with intent to murder, kill, maim or disfigure such person, every 
person so offending, upon conviction thereof, shall be imprisoned in the peni
tentiary, and kept at hard labor, not more than twenty years nor less than 
one year. • 

SEC. 51. If any person shall maliciously stab or shoot any other person, 
with intent to kill, wound or maim such person, every person so offending, upon 
conviction thereof, shall be imprisoned in the penitentiary, and kept at hard 
labor, not more than twenty nor less than one year. 

COUNTERFEITING PUBLIC SEALS. 

SEC. 52. If any person or persons shall fraudulently forge, deface, corrupt, 
or counterfeit the great seal of this t erritory, the seal of any court, or public 
officer, by law entitled to have and use a seal, and shall make use of the same, 
or shall forge or counterfeit the signature of any public officer, or shall unlaw
fully and corruptly, and \vith evil intent, affix any of the said true seals to any 
commission, deed, ,varrant, pardon, certificate or other writing, or '"ho shall 
have in possession or custody any such counterfeit seal, and shall ,vilfully con
ceal the same, knowing it to be falsely made and counterfeited, and shall be 
duly convicted thereof, shall be fined in any sum not exceeding fiye hundred 
dollars, and be imprisoned in the penitentiary, at hard labor, not exceeding 
seven years. 

TESTI1\1ONY. 

SEC. 53. On the trial of any person for forging any bill or note purporting 
to be the bill or note of some incorporated company or bank, or for passing, 
or attempting to pass, or having in possession ,vith intent to pass any such 
forged bill or note, it shall not be necessary to prove the incorporation of such 
bank or company, by the charter or act of incorporation. but the san1e n1ay be 
proved by general reputation; [177 ] persons of skill shall he competent wit
nesses to prove that such bill or note, or other writing is forged or rounterfeited. 

COUNTERFEITING COIN. 

SEC. 54. That if any person shall counterfeit any of the coins of the gold, 
silver or copper, currently passing in this territory, or shall alter or put off 
counterfeit coin or coins, knowing them to be such, or shall make any instru
ment for counterfeiting any of the coins aforesaid, knowing the purpose for 
which such instrument ,vas made, or shall knowingly have in his possession and 
secretly Jteep any instrument for the purpose of counterfeiting any of the 
coins aforesaid, every person so offending, upon conviction thereof, shall be 
imprisoned in the penitentiary, and kept at hard labor, not 111ore than fifteen 
nor less than one year. 

SEC. 55. That if any person shall sell, barter, or in any manner dispose of 
any false. forged or counterfeited bank note or notes, or shall sell , barter or in any 
manner dispose of any counterfeit hank note or notes, the same not being filled 
up, or the signatures thereto forged or affixed, whether by single bill or by 
sheets, or shall sell, barter or in any n1anner dispose of any bank note or notes, 
the san1e being filled up, but having signatures of persons not the officers of the 
bank from which such note or notes purport to have been issued, or having 
tp_e names of fictitious persons thereto, or if any person shall be detected \.Vith 
any such counterfei t or spurious hank note or notes in his possession for the 
purpose of sel1ing, bartering or disposing of the> same, or if any person shall 
1nake, alter, publish, pass, or put in circulation any note or notes, hill or hills, 
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purporting to be the note or notes, bill or bills, of a bank, company or associa
tion wl1ich neYer did in fact exist, such person or persons knowing at the time 
of publishing, passing or putting in circulation any such note or notes, bill 
or bills, that the bank, company or association purporting to have issued the 
same never did exist, every person so offending, t1pon conviction thereof, shall 
be imprisoned in the penitentiary, and kept at l1ard labor, not more than fifteen 
years nor less than one year. 

SEC. 56. That if any person shall gild any of the silver coins ct1rrently pass
ing in this territory. or shall gild any other metal having the likeness and sim
ilitude of any of the coins currently passing in this territory, so as to give it 
the appearance of any of the gold coins of the United States, or any of the 
gold coins. currently passing in this terri-[178]-tory. with intent to injure or de
fraud, or if any person shall pass or put in circulation any sucl1 false or gilded 
money, kno"·ing that it is not genuine, the persons so offending, shall upon con
viction tberrof, he iinprisoned in the penitentiary, and kept at hard labor, not 
more than fifteen ears nor less than one year . 

• 

SEC. 57. That if any person shall engrave any plate for striking or printing 
any false or counterfeit bank notes, knowing it to be designed for that pur
pose, or shall knowingly have in his possession, and secretly keep, any plate 
for the purpose aforesaid; and if an)7 pe.rson shall engrave, cut, indent, or 
cau~e any piece or pieces of brass, copper or any other metal for striking, print
ing, or altering an)-. of the writing, printing or figures of any bank note or 
notes, bill or bills, kno"i.ng them to be designed for that purpose, or shall know
ingly haYe in his possession, and secretly keep the same, for the purpose afore
said, any person so offending, upon conviction thereof, sl1all be imprisoned in 
the penitentiary and kept at hard labor not more than fifteen nor less than 
one year. 

SEc. 58. That if any person shall attempt to pass any base or counterfeit 
coin or coins, knowing them to be such, or shall attempt to pass any false, 
forged or counterfeit bank note or notes, knowing them to be mch, every person 
so offending, shall be deemed guilty of a misdemeanor and upon conviction 
thereof, shall be imprisoned in the penitentiary and kept at hard labor not 
more than fifteen years nor less than one year. 

FRAUDULENT CONVEYANCES. 

SEC. 59. Tl1at if any person or persons shall knowingly sell or convey any 
tract or tracts of land without having title to the same, either jn law or equity, 
by descent, devise or evidence by a written contract, or by deed of conveyance, 
with intent to defraud the purchaser, every person so offending, upon con
viction thereof, shall be imprisoned in the penitentiary and kept at hard labor 
not more than seven years nor less than one year ; but nothing in this section 
shall be so construed as to prohibit any person or persons being the bona fide 
owners and occupants of improvements on the public lands from selling the 

same. 

ATTE1YIPT TO POISON. 

SEC. 60. That if any person or persons shall administer poison to another 
with intent to destroy or take the life of the person or persons [179] to whom the 
same shall be administered, or to do him or them any injury, or if poison 
shall be prepared with the intent aforesaid, and the same shall be taken by 
any person or persons whereby an jnjury to such person or persons may be 
done, every person so offending, their aiders and abettors, upon conviction 
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thereof, shall be imprisoned in the penitentiary and kept at hard labor not 
more than fifteen years and not less ·than three years. 

FALSE I l\IPRI1SO:t-.TJ.\1ENT. \ 

SEC. 61. False imprisonment shall consist in an unlawful violation of the 
personal liberty of another, by confine1nent or detention, without sufficient legal 
authority. Any person convicted of false imprisonment shall be fined in any 
sum not exceeding two thousand dollars, and imprisoned in the penitentiary 
at hard labor not exceeding two years. 

KIDN'APPING. 

SEC. 62. If any person or persons shall forcibly steal, take, or arrest any 
n1an, woman or child in this territory, and carry him or her into another country, 
state or territory, or who shall forcibly take or. arrest any person or persons 
whatsoever, with a design to take him or her out of this territory without 
having legally established his, her or their claim according to the laws of this 
territory, or of the United States, shall upon conviction thereof, be punished 
by a fine not exceeding one thousand dollars and by imprisonn1ent in the peni
tentiary at hard labor not exceeding ten years. 

DESTROYING AND EFFACING DEEDS, ETC. 

SEC. 63. Every person who shall fraudulently or maliciously tear, burn, 
efface, cut or in any other way destroy any deed, lease, bond, will or any 
other writing sealed, or any bank bill or note, check or warrant, for the pay-
1nent of money, or other writing or security for the payment o;f money, 
or the delivery of goods, or any certificate or other public security 
of this territory or of the United States, or any of them, for the payment of 
money, or any receipt, acquittal, r elease, defeasance or discharge of any debt, 
suit or other demand, or any transfer or assurance of money, stock, goods, chat
tels or other property, or any letter of attorney or other power, or any day 
book or other book of account, or any agreement or contract whatsoever, with 
intent to de-[180]-fraud, prejudice or injure any person or body corporate, upon 
conviction thereof, shall be fined in any sum not exceeding one tho~sand dol
lars and be imprisoned in the penitentiary at hard labor for a term not less 
than one year nor more than five years. 

:i\IISPRISION OF FELONY. 

SEC. 64. If any person or persons having knowledge of the actual commis
sion of the crime of wilful murder or other felony ,vithin this territory, shall 
conceal and not, as soon as may be, disclose or make known the same to some 
judge or justice of the peace within the said territory, on con~iction thereof, 
such person or persons shall be adjt1dged guilty of misprision of felony, and 
shall be imprisoned in the penitentiary at hard lahor not exceeding three years, 
and fined not exceeding five hundred dollars. 

OFFICERS AND OTIIER PERSONS AIDING ESCAPES. 

SEC. 65. That if any of the a~sistants, guards or other officers of the peni
tentiary, or of any jail, or any other person ,vhatsoeYer, shall procure, aid 
o·r abet any of the convicts or any other person imprisoned on a charge of 
felony confined therein, to escape therefro1n, the person or persons so offending, 
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shall upon conYiction thereof, be imprisoned in the penitentiary and kept at 
hard la hor for an3r space of time not greater than the convict thus procured, 
aided or abetted to escape "'as originally sentenced for. Ancl any person aid
ing or abetting the escape of such felon from jail as aforesail, and upon con
Yiction thereof, shall be in1prisoneJ in the penitentiar)r and kept at hard lahor 
not 1nore than ten years nor less than one year. 

REC. 66. That if any person shall aid, ahet or procure any other person to 
eouunit an>· of th<> offensrs of this act n1ade Cl'in1inal, eYery person so offending. 
shall upon conYiC'tio11 th<>rrof, be imprisonrd in the penitentiary and kept at 
hard lahor for any ti1ne het"·een th<> respectiYe periods for ,Yhieh the principal 
ofl'cnclel's conlcl he in1prisoned fol' the principal offense, or if such principal 
offender ,,·onlcl 011 conYiC'tion he punished ,Yith death or i1nprisonn1rnt for life, 
then snc-h aiclcr. or ahettor, or proC'urer, shall he i1nprisonecl for life, or n1ay 
he punished "·ith clea h as the occasion may require. 

SEC. 67. 'rhat if an)· person shall giYe any n1ortal blo,v or acl1ninistrr ~u.1y 
poison to anothPr. "·ithin any county in this tt•rritory '\Yith in-[181)-tent to kill, 
an1l tlH· partr ~o strieken or poisoned shall after,Yards die thereof in another 
eonnt? or state, the person giving sueh 1nortal hlo,v, or administering such poison, 
n1ar he trie(l ancl co11vic-trcl of n1nrder or n1anslal1ghter, as the case 1nay be, 
in the county ,Yhcrc such n1ortal blow was given or poison adn1inistered. 

8Ec. G~. I◄:very jailor "'hru g11ilty of inhun1anity or oppression to any pris
oner uu<lt1 1· hi" eare or c•ustody in this trrritory, upon conviction thereof, shall 
he fi11c•1l in any su1n not exe<>ec.ling five hundred dollars and he rcmovC'ct from 

offiee. 

OBSTR1JCTING EXECTJTION OF PROCERS. 

~EC. o!1. lf any person or prrsons shall kno,Yingly and " ·ilfnlly obstruct, 
resist. or oppose any offic-er of 1his territory, in scrYing or atte1npting to serve 
nr 0xt>t·ut1>, any nu•snr process. or "·arrant, or any rule or order of any of the 
courts of thi~ te1-ritory, or any other legal or judicial '\\'rit or proces~. ,vhat
socYPI', 01· sha 11 assault, heat, or "'ound any officer, or other person, duly author
izctl. iu s<.'rYing or rx.eeuting any ,vrit, rnlr, order, process, or ~·arrant aforesaid, 
every pp1•son so offentling in the pre1uiseg, shall, on conviction thereof, he 
itnprisonell not <'X<'f'l"ding t\YO years, and finrd not exceeding three hundred 
c1ollar~: proYi<led, if any offic<'r or person whon1soeYer, sl1all assa11lt or beat 
an~· in<lividunl. under c·olor of his co1nn1ission or at1thorit~r, ,Yitho11t la,,,fnl 
neecssity for so doing, he shall. 011 ronvictiou, sn:ITer thr same punishment. 

~EC. 70. If nny p<'1~on or persons shall, by force or otherwise, set at liberty, 
or rrs1·nt' c1ny lH'l'fOn, \Yho shall haYe heen found guily, or co11victed of any 
l'rin1c. tht• pnnislunent of \Yhic:h is death, surh person, on conviction thereof, 
shall lH• pnnislH•d hy, in1prisonn1ent not exceeding fi.Y<" years nor le::-s than one 
year; antl if any pt>rson or p(•rsons ~hall ::-rt at liberty. or r<'scue a11y person 
\Yho shnll hnY<' lH'Cn funud guilty or eonvi1·tecl or any <'l'i111e, the punishment of 
"·hil'h i~ i111priso111nl•J11. "'hPtlu·r sneh person he in 1•ustody of an offieer or in 
jnil. the JH'r.·ou so otl'en<ling. on t•onvil'tion thereof, shall bP senteneecl to the 
[ lS~ l ~a111t• pnnishn1e11t 1hat ,youlll ha,·(• hcl'n i11Hi1·tt,d on the p<>rsou so set at 

\ih(•rtY nr resclll'(l. 
• 
n 
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RESCUE FROl\1 CIVIL PROCESS. 

SEC. 71. If any person or persons shall rescue or set at liberty any person 
in legal custody, on civil process, such person shall, on conviction, be fined in 
any sum not exceeding double the sum for which said civil process issued. 

ASSI1STING PERSONS I N JAIL TO ESCAPE, E'fC. 

SEC. 72. If any person shall aid or assist a prisoner, lawfully committed 
or detained in any jail, for any offense against this territory, or who shall be 
lawfully confined by virue of any civil process, to make his or her escape from 
jail, though no escape be actually made, or if any person shall convey or cause 
to be delivered to such prisoner any disguise, instrument or arms, proper to 
facilitate the escape of such prisoner, any person i:;o offending, although no 
escape or attempt to escape be actually made, shall, on conviction, be punished 
by fine not exceeding five hundred dollars nor less than one hundred dollars, 
and imprisonment in the penitentiary, at hard labor, for a term not exceeding 
two years. 

OFFICER REFUSI1NG TO ARREST, ETC. 

SEC. 73. If any sheriff, coroner, keeper of a jail, constable, or other officer, 
shall wilfully refuse to receive or arrest any person charged with a criminal 
offense, then such sheriff, coroner, jailor, constable, or other officer, shall, on 
conviction, be fined not exceeding two hundred dollars nor less than :fifty dol
lars, and imprisonment not exceeding six months in the common jail. 

coirPOUNDING CRi l\1INAL OFFENSES. 

SEC. 74. If any person shall take money, goods, chattels, lands or other re
ward 01· promise thereof, to compound any criminal offense, such person or 
persons, on conviction thereof, shall be fined in double the sum or value of 
the thing agreed for or taken, but no person shall be debarred from taking his 
goods or property from the thief or felon, [183] or receiving compensation for the 
private injury occa~oned by the commission of any such criininal offense. 

CONSPIRACY. 

SEC. 75. If tv.·o or more persons shall conspire or agree, falsely and ma
liciously. to charge or indict any person for any criminal offense, each of the 
persons so offending, shall, on conviction, be fined in any sum not exceeding 
one thot1sand dollars and imprisonment not exceeding one year. 

SEC. 76. That in all cases when any person shall be convicted of any offence 
by this act declared criminal, and made punishable by imprisonment in the 
penitentiary or county jail, the judge shall determine, from the nature of the 
case, for what period of time, within the r espective periods prescribed by law, 
such convict shall be imprisoned, at hard labor, in the penitentiary, or confine
ment in the county jail, and shall moreover determine for what period of time 
(if any) such convict shall be kept in solitary confinement, in the cells of the 
penitentiary, ,vithout labor, and the court shall also render judgment against 
~nch convict for the costs of such prosecution, and award execution thereon 
against the goods and chattels, lands and tenements of said convict. 

SEC. 77. That in all trials for murder, the jury before whom such trial is 
had, if they find the prisoner guilty thereof, shall ascertain in their verdict 
whether it be murder or manslat1ghter, and if such person be convicted, by 

t 
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confession in open court, the court shall proceed, by examination of witnesses 
in open court, to detern1ine the degree of the crime, and shall pronounce sen-
tence accordingly. 

SEO. 78. That the mode of inflicting the punishment of death, in all cases 
under this act, shall be by hanging by the neck until dead, and the sheriff, and 
in case of his death, inability, or absence, the coroner of the proper county, 
in \vhich sentence of death shall be pronot1nced, by virtue of this act, shall be 
the executioner. 

SEC. 79. That any person sentenced to be punished for any crime specified 
in this act (when sentence shall not have been reversed. or annulled) shall be 
deemed incompetent to be an elector, juror. or witness, or to hold any office 
of honor, trust, or profit, within this territory, unless the said convict shall 
r eceiYe from the governor of the territory, a general pardon under his hand and 
the seal of the territory, in which case said convict shall be restored to all his civil 
rights and [18-1] priv'leges: provided, ho"·ever, that s11ch pardon shall not release 
such convict from t cost of his conviction. 

RECOND CL . .-\SS P~ISIIED GE1 ERALLY BY Il\IPRISONl\IENT IN 
COUNTY JAIL OR FINE, OR BOTH. 

SECTION 1. That if any clerk or servant of any private person or of any co
partnership, or if any officer, agent, clerk or servant of any incorporation or 
company, shall embezzle or convert to l1is own use, or fraudulently make away 
with or secret with intent to embezzle or fraudulently convert to his own use, 
without the consent of his master or employers, any money, goods, rights in 
action, or other val11able security or effects whatever, belonging to any other 
person, ,vhich shall con1e into his possession or under his care by virtue of his 
employment or office, be shall upon conviction, be punished in the manner pre
scribed by la,v, for feloniously stealing propert)r of the value of the article. so 
embezzled, taken or secreted of the value of any sum of money payable and 
due upon any right in action so embezzled. 

SEC. 2. If any carrier or other person to who1n any goods, money, right in 
action. or any valuable personal property or effects, shall have been delivered 
to be transported or carried for hire, or any person employed in such trans
l)Ortation or carrying, shall \vithout tl1e assent of his en1ployer, take, embezzle 
vr conYert to his own use, such goods, 1noney, right in action, property or 
effects. or any part of then1, or any part thereof, and before delivery of such 
article at the place. or to the person entitled to receive the same, he shall upon 
conviction. be punished in the manner prescrilJed by law, for feloniously steal
ing property of the Yalue of the article so taken, embezzled, conYerted or se-
creted. 

8Ec. 3. That if any person shall, in the night season, break open and enter 
any 1nansion. house, shop, store or any other house or building whatever, boat or 
other "'atcr craft in \Vhicl1 any person shall reside or dwell. and shall con1n1it 
or atten1pt to commit any personal violence or abuse, or shall be so ar111ed ,vith 
any dangerous "·eapon, as to indicate a violent intention, the person so offending, 
slu1ll upon c·onYiction thereof, l)e fined in any sun1 not exceeding three h11ndred 
dollars, ancl hC' imprisone<l in the cell or <lungeon of the jail of the county, not 
rxrceding thirty c1a)'~. at the-> cliseretion of the court. 

~Ee. +. 'rhnt if any pPrson :-:hall in thC' day tin1e, unla"·fully hreak [185 l open 
and <>nter any n1ansion, house\ shop, stor" or othc>r building, boat or other 
"·ater craft. in \Yhich any person shall, or n1ay d,vell or reside. and shall co1nmit 
or attl'1npt to connnit any prrsonal abuse. he or sh<' so offending, shall upon 
conYiction thrreof, hf' fined in any sum not cxce0 ding one hundred dollars, 
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and be i1nprisoned in the cell of the jail of the county not exceeding twenty 
da~. ~ 

SEC. 5. That if three or 1nore persons sl1all assemble together with intent 
to do any 11nlawful act, with force and violence, against the person or prop
erty of another, or to do any unlawful act against the peace, or being lawfully 
assembled, shall agree with each other, to any unlawful act as aforesaid, and 
shall make any movement or preparation therefor, the persons so offending, 
shall each, on conviction thereof, be fined in any sum not exceeding two hundred 
dollars and be imprisoned in the cell of the jail of the county, not exceeding 
twenty· days. 

SEc. 6. That whenever three or more persons shall be assembled as afore
said, and proceed to commit any of the offenses aforesaid, it shall be the duty 
of all judges, justices of the peace and sheriffs, constables and all ministerial 
officers, upon actual view, or as soon as may be on information, make procla
mation in hearing of such offenders, in the name of the United States, to dis
perse and depart to their several homes or lawful employment, and if upon 
such proclamation, such persons shall not disperse and depart as aforesaid, it 
shall be the duty of such judges, justices of the peace and sheriffs, and all 
other ministerial officers respectively, to call upon all persons near, and if nec
essary throughout the county, to aid and assist in dispersing and taking into 
custody, all persons assembled as aforesaid, and military officers and others 
called on as aforesaid, and refusing to render immediate assistance, shall each 
tlpon conviction thereof, be fined in any sum not exceeding fifty dollars. 

SEC. 7. That if any person shall forcibly obstruct any of the authorities 
aforesaid, or if any three or more shall continue together after proclamation 
made as aforesaid, or attempted to be made and 'prevented by such rioters, or 
in case of no proclamation, any three or more persons being assembled as afore
said, shall commit any unlawful act as aforesaid, every such offender, upon 
conviction thereof, shall be fined in any sum not exceeding five hundred dol
lars, and imprisoned in the cell of the jail of the county, not exceeding thirty 
days, and shall moreover find security for good behavior, and to keep the peace 
for a time not exceeding one year. 

SEC. 8. That if any of the persons so unlawfully assembled, shall [186] be 
killed, maimed, or otherwise injured in consequence of resisting the judges or 
others in dispersing or apprehending, or in attempting to disperse and apprehend 
them, said judges, justices of the peace, sheriffs, and other 1ninisterial officers, 
and others acting by tl1eir authority or the authority of either of them, shall 
b.e holden guiltless: provided, such killing, maiming or injury, shall take place 
in consequence of the use of necessary and proper means to disperse or appre
hend any such persons so unlawfully assembled. 

SEC. 9. That if any person sl1all abuse any judge or jl1stice of the peace, 
resist any sheriff, constable or other officer in the execution of his office, the 
person so offending. shall on conviction thereof, be fined in any sum not ex
ceeding t,vo hundred dollars, or imprisoned in the jail of the county, not ex
ceeding t,venty days or both at the discretion of the court. 

SEC. 10. That if any judge. justice of the peace, sheriff, coroner, constable. 
jailor or other officer of this territory, either judicial or ministerial, shall know
ingly ask, demand or receive any fee or reward, to execute and do his duty, 
other than is or shall be allo,ved by the laws of this territory, every person 
so offending, shall upon conviction thereof, be fined in any sum not exceeding 
tlvo hundred dollars, or i1nprisoned in the jail of the county not exceeding 
t,venty days, and be incapable of holding any office of profit or honor there
after for the term of three years. 

SEC. 11. That if any person shall, by false pretence or pretences, obtain 
from any other person, any money, goods, merchandise or effects, whatsoever, 
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with intent to cheat and defraud such person of the same, or shall fraudulently 
make and transfer any bond, bill, deed of sale, gifts, grants or conveyances, 
to defeat his creditors of their just demands, such person, so offending, shall, 
apon conviction thereof, be fined in any sum not exceeding one hundred dol
lars, and imprisoned in the jail of the county not exceeding ten days. 

SEC. 12. That if any person sl1all take upon himself to exercise or officiate 
in any office or place of authority in this territory, without being legally author
ized, or if any person, by color of his office, shall wilfully and corruptly oppress 
any person, under pretence of acting in his official capacity, the person so 
offending, shall, upon conviction thereof, be fined in any sum not exceeding 
two hundred dollars, or imprisoned in the jail of the county not exceeding ten 
days, or both, at the discretion of the court. 

SEC. 13. That if any judge, justice of the peace, clerk of any court, [187] 
sheriff, coroner, constable, attorney or counsellor at law, shall encourage, excite 
and stir t1p, any suit, quarrel, or controversy, between two or more persons, with 
intent to injure suc'b. person or persons, such judge, justice of the peace, clerk, 
sheriff, constable, attorney, or couns~llor at law, shall, upon conviction thereof, 
be fined in any sum not exceeding two hundred dollars, and shall be answerable 
to the party in treble damages. 

SEC. 14. That if any sheriff, coroner, constable, jailor, clerk, county recorder, 
county treasurer, or assessor, by color of or in execution of his office, shall de
signedly, wilfully, or corruptly injure, defraud, or oppress any person, or 
shall attempt to defraud, injure or oppress any person, such sheriff, coroner, 
constable, jailor, clerk, county recorder, county treasurer, or assessor, shall, 
upon conviction, be fined in any sum not exceeding two hundred dollars, and 
be answerable to the party injured, defrauded or oppressed, in treble damages. 

SEc. 15. That if any person shall wilfully or maliciously cut down, break, 
level, demolish, or otherwise damage any bridge, embankment, or mill dam, or 
break and destroy the windows or doors of any dwelling house, or in anywise 
injure any house or houses, or shall set fire to, or burn or destroy or procure 
or cause to be burnt or destroyed, any barrack, cock, crib, rick, or stack of 
hay, corn, wheat, oats, barley, or other grain of any kind, or shall cut down, 
girdle or destroy any fruit tree or shade tree, or shall cut, pull down, burn 
or destroy any gate, post, railing or fence, or shall pull down, burn or destroy 
any pile of \vood, boards or plank, or other lumber, or shall overturn any cart, 
,vagon, or other carriage, or shall run them into sloughs, holes, or other places, 
or shall cut loose, or set adrift, any ferry flat, or b-0at, or other vessel, for 
mischief, or shall unlawfully, wantonly, wilfully or maliciously kill, wound, 
disfigure, or destroy any l1orse, mare, filley, colt, ass, or gelding, or any bull, 
ox, steer, bullock, cow, heifer, or calf, or any sheep or lamb, or any hog, 
dog, or any other useful animal, being the property of another, every person so 
offending, on conviction, shall be fined not exceeding two hundred dollars, or 
imprisoned. not exceeding thirty days, or both, at the discretion of the court. 

SEc. 16. That if any person shall maliciously alter, or wilfu\ly alter, deface, 
hreak down, or destroy any monument, or tomb stone, erected or set up to per
petuate the memory of any deceased person, every person so offending, shall, upon 
conviction thereof, be fined in any sum not exceeding two hundred dollars, and be 
imprisoned in the jail of the county not exceeding thirty days, or both, at 
the discretion of the court. 

SEC. 17. That if any person shall wantonly dig or take up any [188] corpse, or 
dead body, or shall aid, assist, or be in any way concerned, eitl1er in the at
tempt or in digging or taking up, or in carrying away such corpse or dead body, 
as aforesaid, without the knowledge and consent of the relatives or friends of 
the deceased; every person offending in any of the aforesaid instances, shall, 
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upon conviction thereof, be fined in any sum not exceeding one thousand dol
lars, and be imprisoned in the county jail not more than thirty days. 

SEc. 18. That if any person shall wilfully and maliciously alter or deface 
any artificial ear mark or brand, upon any horse, mare, foal, filly, mule, ass, 
sheep, goat or swine, cow, ox, steer, bull or heifer, property of another, every 
person so offending, shall on conviction thereof, be fined in any sum not ex
ceeding fifty dollars and be liable to the party in treble damages. 

SEC. 19. That if any person having been called upon by the sheriff or other 
ministerial officer, in any county in this ten·itory, to assist such sheriff or 
other officer in apprehending any person charged with, or convicted of any 
offense against any of the laws of this territory, or in securing such off ender 
when apprehended, or in conveying such offender to the jail of the county, 
shall refuse to render such assistance, every person so offending, shall upon 
conviction thereof, be fined in any sum not exceeding fifty dollars. 

SEC. 20. That if any person shall knowingly send or deliver any letter or 
writing, with or without any name subscribed thereto, or signed with a :fictitious 
name, containing wilful and malicious threats of injury of any kind whatever, 
or with intent, or for the purpose of extorting money or other valuable things 
fro1n any person, every person so offending, shall upon conviction thereof, be 
fined in any sum not less than fifty nor more than five hundred dollars, or be 
1mprisoned in the jail of the county not exceeding twenty days, or both, at 
the discretion of the court. 

SEC. 21. That if any married vvoman shall hereafter desert her husband, 
live and cohabit with another man in a state of adultery, she shall upon con
viction thereof, be imprisoned in the jail of the county not exceeding thirty 
days; and if any married man shall hereafter desert his wife and live and 
cohabit with any other woman in a state of adultery; or if any married man 
living \vith his wife shall keep any other ,voman and notoriously cohabit with 
her in a state of adultery, or if any unmarried man shall live and cohabit ,vith 
a married woman in a state of adultery, every person so offending, shall on 
conviction thereof, be fined in any sum not exceeding two hundred dollars, 
and be im-[189]-prisoned in the jail of the county not exceeding thirty days, at 
the discretion of the court. 

SEC. 22 That if any unmarried persons shall live and cohabit together in 
a state of fornication, such persons so offending, shall each, on e,onviction 
thereof, be fined in any sum not exceeding one hundred dollars, and be im
prisoned in the county jail not exceeding ten days. 

SEC. 23. That if any person shall write, print or publish, any false or ma
licious libel of or concerning another, or shall cause or procure any such libel 
to be written, printed or published, every person so offending, shall upon con
viction thereof, be fined in any sum not exceeding five hundred dollars, and 
moreover be liable to the party injured. 

SEC. 24. That if any sheriff, coroner, jailor or other person ,:vhatsoever, 
having any offender in custody, charged with or convicted of any offense made 
punishable by the laws of this territory, shall voluntarily suffer such person 
to escape or go at large, every sheriff, coroner, jailor or other person so offend
ing, shall on conviction thereof, be fined in any su1n not exceeding fiV"e hlln
dred doUars, or be imprisoned not exceeding twenty days, or both, at the dis
cretion of the court. 

SEC. 25. That if any person shall rescue hy force, or set at liberty any offender 
charged with, or convicted of any offense, by the laws of this terriory made 
punishable with imprisonment, from any jail or other place of confine1nent, 
or from the custody of any officer or other person charged with the safe keep
ing of such offender, every person so offending, shall upon conviction thereof, 
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be fined in any sum not exceeding five hundred dollars, and be imprisoned in 
the jail of the county not exceeding sixty days. 

SEC. 26. That if any person shall aid or assist any prisoner confinP-d in any 
jail or other place of confinement, charged with, or convicted of any offense 
against the laws of this territory, to make his, her or their escape from such 
jail or place of confinement, although no escape be actually made, every person 
so offending, shall upon conviction thereof, be fined not more than five hundred 
dollars, nor less than fifty dollars, or be imprisoned in the jail of the county not 
exceeding thirty days, or both, at the discretion of the court. 

SEC. 27. That if any person shall attempt to corrupt or influence any juror 
or witness, either by promises, threats, letters, money or other undue means, 
either directly or indirectly, every person so offending, shall upon conviction 
thereof, be fined in any sum not exceeding five hundred dollars, and imprisoned 
in the jail of the county not exceeding thirty days. 

[190] SEC. 28. That if any juror or witness shall corruptly take and receive 
any money, goods, chattels or otl1er reward, either directly or indirectly, in any 
action or st1it instituted before any court having jurisdiction thereof, such 
juror or witness, so offending, shall on conviction thereof, be fined in any sum 
not exceeding five hundred dollars, and imprisoned in the jail of the county 
not exceeding thirty days. 

SEC. 29. That if any person legally called upon to give testimony before 
any court or otl1er authority in this territory authorized to administer an oath 
and affirmation, shall refuse to take an oath or affirmation, such court or author
ity may commit the person refusing to prison until he or she shall consent to 
take such oath or affirmation ; and after the person committed to the prison as 
aforesaid, shall l1ave taken the oath or affirmation required, the court or au
thority aforesaid may moreover punish such person for such refusal, by a fine 
not exceeding twenty dollars. 

SEc. 30. That if any person shall directly or indirectly, in any way or 
manner, give, promise, or contract to give any money or other valuable thing, 
with intent to obtain, procure or influence the opinion, judgment or decree of 
any judge or justice of the peace of this territory, or arbitrator in any action, 
plea, suit, complaint, indictment, controversy, matter or cause depending, or 
which shall depend before him or them, or before any court in this territory, 
every person so offending, shall upon conviction thereof, be fined in any sum 
not less than fifty nor more than one thousand dollars. 

SEC. 31. That if any person by bribery, persuasion, or seduction, or any 
other arts or means whatever, attempt to prevail upon any ministerial officer 
or other person charged with the safe keeping of any -person accused or con
victed of any offense against the laws of this territory, to permit such person 
to escape from the custody of such officer or other person, every person so 
offending, shall upon conviction thereof, be fined in any sum not more than 
two hundred dollars, nor less than twenty-five dollars. 

SEC. 32. That if any person shall wilfully and maliciously or carelessly set 
on fire, or cause to be set on fire any woods, prairies or other grounds whatever 
in this territory, other than his own, or shall intentionally permit the fire to 
pass from his own prairie or woods, to the injury of any other person or per
sons, every person so offending, shall on conviction thereof, for every offense, 
be fined in any sum not exceeding fifty dollars, and shall be liable to an action 
of the party injured [191] for the damages which he, she or they, may have 
sustained in consequence of such fire. 

SEC. 33. That if any person shall wilfully and maliciously cut down, saw 
or bark, or otherwise kill or destroy any fruit or other tree or trees, in any 
n11rsery, garden, orchard or yard, or any living ornamental tree or trees, either 
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planted or preserved as such, being the property of another, every person so 
offending, shall upon conviction thereof, be fined in any sum not exceeding one 
hundred dollars, nor less than five dollars ; and the owner of the fruit or other 
tree or trees thus killed or destroyed, shall recover not less than double the 
value of the same from the person or persons killing or destroying said fruit 
or other tree or trees. 

SEc. 34. That if any person shall wilfully and maliciously demolish any 
mileposts, or alter, or in any manner deface the san1e, or any mileboard, or any 
guide or finger board, at the forks of any pt1blic road, every person so offend
ing, shall, upon conviction thereof, be fined in any s11m not exceeding fifty 
dollars, and be imprisoned not exceeding ten days, at the discretion of the 
court. 

SEC. 35. If any sheriff, jailor, or other person, having the care and custody 
of any jail, shall suffer the same to become foul or unclean, so that the health 
of any prisoner may be endangered, such sheriff, jailor, or other person, shall 
be liable to indictment, and on conviction shall be fined in any sum not ex
ceeding one hundred dollars. 

SEc. 36. If any person shall open, set on foot, carry on, promote, 1nake or 
draw, publicly or privately, any lottery or scheme of chance of any kind or 
description, by whatever name, style or title the san1e 1nay be denominated or 
known, or if any person shall by such ,vays and means expose or set to sale 
any house or ho11ses, lands or real estate, or any goods or chattels, cash or writ
ten evidences of debt, or certificates of claims, or any thing or things of value 
whatever. or shall sell, vend, barter or dispose of any lottery ticket or tickets, order 
or orders, for any number of shares in any lottery or scheme of chance, or shall 
be in anywise concerned in any such lottery or scheme of chance, by acting as 
agent in this territory, for or on behalf of any such lottery or scheme of chance 
to be drawn or paid either out or ,vithin this territory, every person so offend
ing, shall upon conviction thereof, be fined in any sum not exceeding t"'o hun<lred 
dollars, at the discretion of the court. 

SEC. 37. If any butcher or other person shall knowingly sell or dispose of 
any unvvholesome flesh of a diseased animal, or unwholesome [1921 provic;ion, he, 
she or they so offending, shall upon conviction thereof, be fined in any sun1 not 
exceeding one hundred dollars. 

SEC. 38. When any warrant legally issued by any justice of the peace in 
this territory, in any criminal case, shall be delivered into the hand of any 
constable to serve the same immediately, and if such constable shall neglect 
or delay to serve any such warrant delivered to hiln as aforesaid, ,vhen in 
his power to serve the same, either alone or by calling upon assistance accord
ing to law, such constable shall, if the offense charged for which the warrant 
issued be punished witl1 death or imprisonment in the penitentiary of this 
territory, upon conviction thereof, be fined in any sum not exceeding five 
hundred dollars, and be imprisoned not exceeding thirty days. 

SEC. 39. That if any constable shall be guilty, as specified in the preceding 
section, of neglect or delay in serving any warrant when the offense charged, 
for which such warrant may issue, be an offense not punishable by death or 
in1prisonment in the penitentiary, upon conviction thereof, be fined in any sum 
not exceeding one hundred dollars. 

SEC. 40. That ,\•hen any jail in this territory shall not have a cell therein, 
then and in that case, when the court shall sentence any person or persons 
to i1nprisonment in the jail of any county, 11nder the provisions of this act, 
the person or persons so sentenced, shall be confined in that part of the jail 
usually allotted to the confinement of criminals. 
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SEc. 41. That all prosecutions, under the provisions of this act, shall be 
by indictment before the district court, in the county ,vhere the offense shall 
have been com1uitted, except in cases otber,vise provided for by la,v, and al l 
r,l:'rsons imprisoned under the same, shall be iluprisoned in the jail of the 
proper county, except ,,·hen other-\vise provided by lav.1 • 

PUNISH11'1ENT BY Ii,PRISONMENT. 

SEC. 42. In all cases of imprisonment for offenses under this act, it shall and 
1nay be lR,vful for the sheriff or keeper of every prison, to compel the prisoner 
to labor at s01ue useful employment, within or ,vithout the prison, under such 
directions and regulations as ma3r from time to time be given by the district 
courts within their respective counties, and if any such prisoners shall be 
ordered by the court aforesaid, to labor upon any public vvorks without the 
prison, it shall be la,vful and is made the duty of the sheriff or keeper of any 
s11ch con-[193]-victs, to sec11re them, ,vithout cruelty, by ball and chain or block, 
and a1so to h ~ e a sufficient guard to prevent their escape. 

PUNISHIVIENT BY FINE. 

SEC. 43. In all cases of conviction under this act, the party convicted shall 
remain in confineme·nt until all the costs attending his prosecution are paid, 
and his sentence has been fully complied with. 

PROPERTY OF OFFENDER BOUND. 

SEc. 44. The property, real and personal, of every person charged under 
this act, shall be bound at least so far as will be sufficient to pay to the extent 
of his condemnation. 

EXECUTION TO rSSUE FOR FINES. 

SEc. 45. It sl1all be the duty of the clerk of each court at the end of each 
ter1n, to issue an execution and deliver the sa1ne to the sheriff of the county 
where the court is held, co1nmanding hhn to collect each and every fine im
posed during the term as in case of execution on civil process, and it shall be 
the duty of the sheriff to make due return of all executions, and pay over all 
1noneys so collected

1 
without dela~r, into the county treasury of the proper county, 

unless otherwise directed by this act. 
SEC. 46. That all fines and forfeitures incurred under this act, shall be paid 

into the cou11ty treasury ,vhere the crime was committed. 
SEC. 47. That in all cases under the provisions of this act, where the prose

cutors name is endorsed and the bill found a true bill by the grand jury, the 
prosecutor or injured party may be admitted as a ,vitness, and his credibility 
left to the jury. 

SEC. 48. Tl1at the act, entitled an act, defining crimes and punishn1ents, ap
proved January 25, one thousand eight hundred and thirty-nine, be and the 
same is hereby repealed; provided, that any person or persons ,vho may have 
committed any crime, punishable under the provisions of the act hereby re
pealed, prior to the taking effect of this act, shall be prosecuted and punished 
according to the act hereby repealed, in the same manner such person or per
sons might or 011ght to. be prosecuted and punished jf this act had not been 
passed. 

Approved, February 16, A. D. 1843. 

I 
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[194] CHAPTER 50. 

CRIMES AND PUNISHMENTS. 

AK ACT to repeal the forty-second section of an act entitled an, act detlning crimes 
and punishments, passed at the session of 1842 and '3. 

Be it eriactecl by the Coitncil an,d Ho1tse of Representatives of the Territory 
of I owa: 
SECTION 1. That the forty-second section of the above entitled act be and the 

same is hereby repealed. 
Approved, February 17, A. D. 1843. 

CHAPTER 51. 

CORONERS. 

AN ACT relative to coroners and their duties. 

SECTION. 

1. Election, term of office, bond, etc. 
2. To perform the duties of sheriff in 

certain cases. 
3. Cases mentioned. 
4. Cases continued. 
5. Inquest upon dead bodies. 
6. To summon jury. 
7. Duty of constables and jury, and for

feiture for failure to perforu1 the 
same. 

8. Oath of jury. 
9. Witnesses. 

10. Oath of witnesses. 
11. Testimony to be reduced to writing. 

SECTIO~. 

12. Verdict and form. 
13. Witnesses to recognize when jury 

find that murder, manslaughter or 
assault has been committed upon 
deceased. 

14. Coroner to cause accused to be ar
rested. 

15. Burial of the body of stranger. 

lG. Magistrate to act in case or tbe ab
sence of the coroner. 

17. When burial to take place and ex
penses of same. 

18. Not to be buried without notice. 

Re 1·t e1iacted by the Council and Ho11se of Representatives of the Territory 
of Iou·a.: 
SECTION 1. That there shall be elected in each of the organized counties of 

this territory, at the time and place of holding the general election, a coroner, 
,vho shall hold his office for t,vo years and (195] until his successor is elected and 
qualified. He shall, before exercising any of the duties of his office, take an 
oath faithfully to fulfill the duties of st1ch office; and when called upon to ex
ercise the dt1ties of sheriff, he shall execute such bond and security as the clerk 
of the district court may require. 

SEC. 2. It shall be the duty of the coroner to execute all process in his 
county, 1n all cases when just exception can be taken to the sheriff or his deput~r, 
or when there is no sheriff. · 

SEC. 3. In all cases upon affidavits being made and filed in any court of 
record in this territory, of the partiality, prejudice, consanguinity or interest 
of the sheriff or of the deputy of tbe sheriff of any county when suit is about 
to be brought or shall have been commenced, it shall be the duty of the clerk 
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to issue and direct original or other process in the suit that would regularly 
go to such sheriff or deput;y, to the coroner, who shall execute the same and 
attend to tl1e same throughout, in the same n1anner as the sheriff could or 
ought to haYe done. 

8Ec. 4. Tl1e partiality, prejudice, consanguinity or interest of the sheriff 
or deputy, shall not be ca11se for change of venue, but the coroner shall per
for1n the d11ties above described, or if there should be no coroner, some proper 
person to be appointed by the clerk, shall supply the place of the sheriff in 
like manner as the coroner is hereby required to do. 

SEC. 5. That coroners shall take inquest upon the view of the dead bodies 
of such persons only as shall be supposed to have come to their death by violence 
or undue means, and not when the death is believed to have been and evidently 
was occasioned by casualty. 

SEC. 6. That as soon as any coroner shall have notice of the deady body of any 
person, supposed to have come to his death by violence Qr undue means, found 
or lying within his county, he shall make his "'arrant to any constable of the 
county where such body is, requiring such constable forthwith to summon six 
good lawful men of the county, to appear before such coroner at the time and 
place expressed in such warrant, and the warrant may be issued with or without 
a seal, and in substance as follows: 

TERRITORY OP Iow A, l ss . 
. . . . . . . . . . Coitnty, f 

To any constable of said county greeting: In the name of the United States 
of America, you are hereby required to summon immediately six good and law
ful 1nen of yo11r county, to appear before me, one of [196] the coroners of said 
county, at the dwelling house of ........ ( or describe the place where to meet,) 
then and there to inquire upon the view of the body of .......... there lying 
dead, and by what means he came to his death. Hereof fail not. 

GiYen 11nder my hand the ............ day of ............ A. D. 18 .... . 
CORONER. 

SEC. 7. That the constable to whom such warrant shall be directed and de
liYered shall forth"\\rith execute the same, and shall, at the time mentioned in 
the warrant, repair to the place where the dead body is, and 1nake return 
thereof to the coroner, ancl of his doings thereon under his hand; and any 
constable ,Yho shall unnecessarily neglect or fail to execute or return such 
"'·arrant shall forfeit the su1n of ten dollars; and if any person sum1noned as a 
juror, shall fail to appear ,vithout a reasonable excuse therefor, he shall forfeit 
the sum of five dollars; whicl1 forfeitures may be recovered to the use of the 
cot1nty, with costs of suit, by action of debt, or on the case, to be brought by 
the coroner. 

SEC. 8. That when the jurors summoned appear, the coroner shall call over 
their names. and then in vie,v of the body he shall administer to them the fol
lo,ving oath: 

'' You solemnly swear that you will diligently inquire, and true presentment 
n1ake on behalf [ of) the United States of America, when, and how, and by 
what means the person whose body here lies dead came to his death; and you 
shall retl1rn a true inquest thereof according to your knowledge and such 
evidence as shall be laid before you, so help you God.'' If the six jurors shall 
not all appear, the coroner may require the constable or any other person whom 
he shall appoint to return jurors from the bystanders to con1plete that number. 

SEC. 9. The coroner may issue subpoenas for witnesses returnable forth
with, or at such time and place as he shall therein direct. The persons served 
\vith such subpoenas shall be allowed the same fees, and their attendance may 
be enforced in the same manner by the coroner, and they shall be s11bject to 
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the same penalties as if they had been served "rith a subpoena in behalf of the 
United States of America, to attend a justice's court. 

SEc. 10. rrhat an oath to the following effect shall be administered to the 
,vitnesses by the coroner: "Yol1 solemnly s,vear that the evidence you shall 
give to this inquest, concerning the death of the person here lying dead, shall 
he the truth, the whole truth, and nothing but the truth, so help you God.'' 

[197] SEC. 11. That the testimony of all witnesses examined before any inquest 
shall be red11ced to ,vriting by the coroner, or some other person by his direc
tion, and subscribed by the witnesses respectively giving it in. 

SEC. 12. That the jury, upon inspection of the dead body and after hearing 
the testimony and making all needful inquiries, shall draw up and deliver to 
the coroner their inquisition under their hands, in which they shall find and 
certify when, how, and by what means the deceased person came to his death, 
and his name, if it was known, together ,vitl1 all the material circumstances 
attending his death; and if it shall appear that he was murdered the jurors 
shall further state who ,vere guilty either as principal or accessory, if known., 
or were in any manner the cause of his death, which inquisition ma:r be in 
substance, as follows : 

' ' A . . . t· t k t . t ........ ss. n 1nqu1s1 10n a en a .......... , 1n ............ conn y, on 
the .......... day of .......... A. D. 18 , before ... . .. . .. one of the coroners 
of the said county of ............ upon the view of the body of ............ . 
( or a person) there lying dead, by the oath of the jurors ,vhose names are 
hereunto subscribed, who being sworn to inquire on behalf of the United States 
of America, "'hen, ho"', and by '"hat means the said ........ came to his death, 
upon their oaths do say ( then insert when, how and by what person, means, 
,veapon or instrument he \Vas killed,) in testimony whereof the said coroner 
and jurors of the inquest have hereunto set their hands the day and year afore-
said.'' 

SEC. 13. That if the jury find that any murder. manslaughter, or assault 
has been committed on the deceased, the coroner shall bind over by recognizance 
such witnesses as he shall think proper to appear and testify at the next court 
to be held in the same county at "'hich an indictment for such offense can he 
fo11nd; he shall return to the same court the inquisition, "'ritten eYidence. all 
reC'ognizances and examinations by him taken; and may coinmit to the jail of 
the county any " 'itnesses ,vho shall refnf:e to recognize in such manner as he shall 
direct. 

SEC. 14. That if any person1 charged by the inquegt "'ith having con1mitted 
such offense, shall not he in custody, the coroner shall have the sa1ne po"'er 
as a justice of the peace, to issue process for his apprehension; and such ,varrant 
shall be made returnable before any justice of the peace, or other magistrate 
or court having cognizance of the case, ,vho shall proceed therein in the same 
manner that is reql1ired of justices of the peace in like cases. 

SEC. 15. '"rhat ,vhen any coroner shall take an inquest 11pon the [198] Yiew of 
the dead body of a stranger, or being called for that purpose shall not think it 
necessary, on vie,Y of such body, that any inquest should be taken, he shall cause 
the body to be decently buried, anrl all expenses of the inq11isition and burial 
shall be paid by the county in "'hich such dead body shall be found . 
. 8Ec. 16. That in case of the ahsenct> of the coroner, any magistrate being 
notified of any dead hocly as hefore n1entioned, shall be authorized and re
<Jllired to perform the duty of the coroner as pointed out in this act. 

SEC. 17. That the coroner, as soon as the Yerdict of the jury shall have been 
rendered, shall take immediate 1neaS11res to have the body buried, the expense 
attending the burial to be paid out of the deceased person's estate, if sufficient 
there be. if not hy the county: provided ho,vevc>1\ that if the friends or the de-

r 
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ceased shall request to have the body to bl1ry at their o,vn expense, the coroner 
shall deliver it to them. 

SEc. 18. I t shall not be lawful for any person to bury, or cause to be 
buried, the body of any person whatsoever that may have come to its death 
by llnlawful violence or other suspicious cause, without first giving notice to 
the coroner of his county of such death, or in case the coroner is absent or 
cannot be had, to some justice of the peace. Every person so offending, shall 
be liable to the sum of fifty dollars, to be r ecover ed before any proper tribunal, 
one-half to the use of the county, and the other half to the use of any person 
who will sue for the same. 

Approved, December 23, A. D. 1839. 

CHAPTER 52. 

ILLEGITI~IATE CHILDREN. 

AN ACT to provide for the support of illegitimate childr en. 

SECTIOX. 

1. Warrant to bring accused father be
fore a justice, and proceedings be
fore the same. 

2. l\,lother neglecting, county commis
sioners to bring suit against the 
father for support of the child. 

3. Proceedings, in case accused father 
fails to appear ·before justice. 

4. Accused pleading not gunty to be 
tried by jury, mother admitted as 
a [199] witness. Proviso. 

5. Order for maintenance when defend-

SECTION. 

ant is found guilty, and security 
for the same. 

6. Continuance of bonds for the appear
ance of the accused, until mother 
can attend. 

7. Accused not appearing, sci re facias 
to issue against sureties. 

8. Failing to show cause, judgment en
tered against them. 

9. Order for maintenance to be recorded 
installments. recovered by execu
tion. 

BP it enacted by tlie Council and Hoi1,se of Represe1itatives of the Territory 
of Iowa,: 
SECTION 1. That on complaint made to any justice of the peace in this terri

tory, by any ,vo1nan resident therein, who shall hereafter be delivered of a 
bastard child, or being pregnant with a child, which, if born alive, may be a 
bastard, accusing any person of being the father of such child, the justice shall 
take such accusation in writing, and thereupon issue his warrant, directed to 
the sheriff or one of the constables of l1is county, commanding hi1n forthwith 
to bring such accused person before such justice to answer to such complaint, 
and on return of such warrant, the justice, in presence of such accused person, 
~hall proceed to examine the complainant on oath respecting her cause of com
plaint. And such accused person, shall be allowed to ask, by hiinself, or his: 
counsel, such complainant, under her oath or affirmation, any reasonable ques- 
tions necessary to his justification, and sucl1 questions and answers, with every· 
other part of the examination, shall be reduced to writing by the justice. And·. 
if, on such examination, sucl1 accused person, shall satisfactorily appear to be · 
the father of the child he shall pay or cause to be paid to the woman so com-
plaining, such sum or sums of money or other property as she may agree to 
receive in full satisfaction, and shall further enter into a bond witl1 the board· 
of county co1nmissioners of the county in v.rhich such woman shall reside, and· 
their successors in office, conditioned to save such county free from all: charges . 
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towards the maintenance of said child. And in case such person shall so coin
ply with the requisitions of this act, then the justice shall discharge such per
son, on his paying the costs of prosecution. 

SEC. 2. When any woman has a bastard, and neglects to bring suit for the 
maintenance of such child, or com1nences a suit and fails to prosecute to final 
judgment, the county commissioners interested in the support of such child, 
when sufficient security is not offered for the support of such child to save 
the county from expense, shall bring a suit, in behalf of such county, against 
him who is accused of being the [200] father of s11ch child. or may take up and 
prosecute a suit begun by the mother of the child. 

SEC. 3. In case such accused person does not comply with the provisions 
contained in the first section of this act, the justice to whom such complaint 
was made shall bind such person in a recognizance to the next district court. 
with sufficient security, in a sum not less than one hundred dollars nor more 
than five hundred dollars, to ans,.,er such accusation and to abide the judgment 
of cot1rt therein; and on neglect or refi1sal to find such security, the justice 
shall cat1se him to be committed to the jail of the county, there to be held to 
answer such complaint. 

SEC. 4. ,,]1en such accused person shall plead not guilty to such chal'ge 
before the court to which he is recognized, the court shall order the issue to 
he tried by a jury, and at the trial of such issue, the examination of such ac
cused person before the justice shall be given in evidence, and the mother of 
such child shall be admitted as a competent witness and her credibility left 
"·ith the jury: provided, on the trial of the issue the jury shal1. in behalf 
0£ the man accused, take into consideration any want of credibilitv in the . ~ . 
1nother of the child, also any Yariation in her testimony before the justice and 
that before the jury, and also any other confession of her at any ti1ne, which 
does not agree with her testimony on any other plea or process made in bel1alf 
of such accused person. 

SEC. 5. In case the jury find the defendant guilty, or such accused person. 
before the trial, shall confess in co11rt that the accusation is true, he shall stand 
<'harged with the 1naintenance of such child, in such s11m or sums as the court 
may order and direct. 1\rith judgment of costs of prosecution, and moreo\"er 
be liable to the suit of the complainant for damages, and the court shall require 
such person to give sec11rity to perforn1 the aforesaid order. And in case the 
reputed father shall refuse or neglect to give sec1.1rity as aforesaid. and pay 
the costs of prosecution, he shall be committed to the jail of the proper county. 
there to ren1ain 11ntil he shall comply "ith the order of the court. or 11ntil S'nc-h 
C"ourt shall. on sufficient cau~e shown, direct him to be discharged. 

SEC. 6. If it shall happen, at the time of holding such court, that the wo1nan 
he unable to attend, the co11rt shall order a renewal of the bonds of recog
nizance that the accused person shall be forthco1ning at the next court, at which 
the 1nother of the said child shall be able to attend, and the continuance of said 
bonds rhall he entered by 01·der of said court unless the security shall object 
thereto. ancl sh~ll baYe the [201 l same force and effect as a recognizance taken in 
court for that purpose. 

SEC. 7. "'\'\.,.heneYer any reroanizance "·hich shall haYc been entered into . ~ 

hy an)' p!'>r~on ehargecl with hei.rig the father of an illegitimate child, as pro-
Yidecl for by this net. shall he forfeited, hy reason of the person not appearing 
to answer to !-:rti<l rha1·ge, it shall be the duty of the court to order a scire facia~ 
to issue against the sureties in said recognizance, commanding them to sho," 
cause at the next term of the court why judgment shall not go against them for 
the amount of said recognizance. 

REC. 8. If. 11pon the return of said sci re facias served, or two returns if not 
found. the said sureties shall fail to sho"' cause "·hy the san1e shall not be • 
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done, the court shall enter judgment against said securities, in the same \Yay 
and manner as they ,vould have done against the principal had he appeared 
and confessed himself to be the father of said child: provided, that they shall 
in no case be made liable to pay more for the support of the said child than the 
amount of the penalty of said recognizance. 

SEc. 9. In all cases wl1ere the defendant shall be adjudged to be the father 
of the child, the order for its maintenance shall be entered, in the nature of 
judgment, upon the record, the different installments becoming due at the time 
the court may direct. And whenever any of the installments shall become due, 
and shall not be immediately paid, the same shall be collected by execution 
against the principal and securities as in other cases. 

Approved, January 4, A. D. 1840. 

CIIAPTER 53. 

CARRIERS. 

AN ACT for the relief of certain carriers. 

SECTION. 
1. Contract not con1plied with, carrier 

to have a lien upon goods. 
2. No action of replevin, etc., sustained 

until after payment. 

SECTION. 

3. Lien to continue thirty days. 

4. Act not to effect existing rights. 

5. Act in force from passage. 

[202] Be it enacted by the Council and House of Representa-tives of the Territory 
of Iowa: 
SECTION 1. That hereafter, when any person or persons, upon request or by 

agreement, shall carry any goods or freight from any one point in this terri
tory to another by land or water, for any commander or captain of any steam
boat or other vessel, it shall be la,vful for said carrier or carriers to retain the 
possession of said goods until payment or tender of payn1ent is made according 
to tl1e contract made in such case either by said commander or his agent. 

SEC. 2. That no action of replevin, trover and conversion, or trespass, shall 
he commenced or sustained by any person against said carrier for said goods 
until after payment or tender thereof is made as aforesaid. 

SEC. 3. That said carrier or carriers shall not retain possession of said goods 
more than thirty days, without commencing a suit for his pay, which may be 
.tone by the ordinary suit of attachment before the proper tribunal, in the 
county in which such person may live. Said carrier shall keep said goods from 
being spoiled by exposure. 

SEC. 4. That this act shall not be so construed as to take avvay the right of 
any person to proceed by attachment against any boat or vessel as is now pro
Yided by law: provided. that when any person has commenced suit one way, 
it shall be a bar to the other until the one first com1nenced is duly discontinued. 

SEC. 5. This act to take effect from and after its passage . 
..c\ pproved. January 13, A. D. 1840 . 

.. 
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CHAPTER 54. 

CONVEYANCES. 

AN ACT to regulate conveyances. 

SECTIOX. 

1. La"'ful seizing defin~d. 
2. The tern1 "heirs" not necessary to 

fee simple. 
3. Subsequent estate to pass. 
4. Claimant not in possession, may sell 

interest 1n estate. 
5. Interest in real estate granted to two 

or more persons to be a tenancy in 
common. 

6. Effects of the words "grant, bargain, 
and sell'' in conveyances. 

7. Proof or acknowledgment before 
[203] whom taken. 

8. Officer taking acknowledgment to 
grant certificate and endorse the 
same upon the back of the ac:
know ledgem~n t. 

9. How tested. 
1..Q. Person offering to make acknowledg

ment to be personally known by 
one taking the same. 

l:1. Requisites of certificate. 
12. Execution, how proved. 
13. Witness to be known, or. 
14. Certificate not to be granted unless. 

-15. - What to set forth in proof. 
16. - Proof by hand ,vriting when allowed. 
17. - Requisites to the granting of certifi

cate. 
18. - -What to set forth in proof. 
19. Subpoena issued for witnesses to in-

strument. 
20. Dower, how relinquished. 
21. Relinquishment before "'hom taken. 
22. Not to 'be taken unless such married 

woman be known. 

SECTION. 

23. Certificate of relint!.(l1sl:imen1f.. 
24. Conveyance by feme ~overt. 
25. Operation of covenants. 
26. Ackno"\\1ledgment of a married w0-

man, by whom may be taken. 
27. Not to be taken unless personally 

knov.·n to persons taking the same. 
28. Certificate of acknow'iedgment, what 

to set forth. 
29. Deeds to be recorded. 
30. Filing the same to be notice. 
31. Not valid except between the parties 

until deposited for record. 
32. Letters of attorney. 
33. When revoked. 
34. Deeds in accordance with this act 

may be evidence. 
35. Deed lost record may be proof. 
36. Neither conclusive. 
37. Not to be received if proof was taken 

upon the oath of an incompetent 
witness. 

38. Real estate what to include. 
39. Deeds for lands in this territory, ac

kno\vledged in another effectual 
and valid. 

40. Deeds confirmed and declared valid. 
41. Deeds for lands in this territory 

which have been acknowledged and 
proved in another declared valid. 

42. Execution and delivery of deed prima 
facia evidence of the same. 

1;i. All instruments conveying real estate 
proved according to the provisions 
of this act good and valid. 

44. Repealing clause. 

B P- 1·t enacted by the Council and House of Representatives of tl1c Tcrritoru 
of lo1va: 

SECTION 1. rrhat ,vhen any person becomes seized of any real estate, to the 
use, confide.nee or trust of any other person, ciYil or natural, the person ,,ho 
has such use, confidence or trust, in fee simple, for term of life, or of years, 
or other,visf:', or i11 1·en1ainder or reversion, shall be deemed forthwith in a law
ful seizin estate and possession of the same real estate, ren1ainder or reversion 
in such like estates, and after the same quality, manner, form and condition as 
he is in the . use, con£dence or trust. 

SEC. 2. The. term ''heirs'' or other words of inheritance shall not be neces
sary to create or convey an estate in fee simple, and every conveyance of any real 
estate hereafter ~:XQ.c:uted, shall pass all the es-[204]-tate of the grantor, unless 

' 

• 



• 

CONVEYANCES 115 

the intent to pass a less estate, shall appear by express terms, or be necessarily 
~111p] 1ed in the tern1 of the grant. 

8Ec. 3. If any person shall conYe;y any real estate by a conveyance purport
ing to conYey the same, in fee simple absolute, and shall not at the time of such 
conYcyance, haYe the legal estate in such real estate, but shall afterwards acquire 
the same, the legal estate subsequently acquired, shall immediately pass to the 
grantee; and such conYeyance shall he as valid as if such legal estate had been 
in the grantor, at the time of the conveyance. 

SEC. 4. An)- person claiming title to any real estate may, notwithstanding 
there 111ay he an adYerse possession thereof, sell and convey his interest therein, 
in the same manner and with like effect, as if he ,vas in the actual possession 
thereof. 

SEC. 5. Every interest in real estate, granted or devised, to two or more 
persons, ( other than to executors and trustees as such,) shall be a tenancy in 
co1111non, unless expressl)· declared in such grant or deYise, to be in joint 
tenancy. 

8Ec. G. The "·ords grant, bargain and sell , in all conveyances in \"Vhich any 
e5,tate of inheritance, in fee simple, is limited, shall unless restrained by express 
t0rms, contained in such conveyance, be construed to be the following express 
coYenants on the part of the grantor, for himself and his heirs to the grantee, 
his heirs and assigns. 

1. That the grantor \"as, at the time of the exect1tion of sucl1 conveyance, 
seized of an indefeasihle estate, in fee simple, in the real estate thereby granted. 

2. That such real estate ,vas, at the time of the execution of such convey
ance, free fro111 inru1nbrance, done or suffered by the grantor, or any person 
clain1ing under him. 

:3. For further assurance of such real estate, to be made by the grantor 
and his heirs to the grantee, his heirs and assigns, and may be sued upon in the 
same manner as if such covenants ,vere expressly inserted in the conveyance. 

4. Every instru1nent in ,vriting that conveys any rC'al estate or whereby 
any 1·eal e~tate may be affected in law or equit:Y, shall be acknowledged or 
proved and certified in the manner herein prescribed. 

8Ec. 7. The proof or acknO\Yleclg111ent of every such instrumc•nt shall he taken 
h)' some one of the following courts or officers : 

1. If ackno\\·ledged or proved within this ten·itory, by some co11rt having 
a i;ieal. or son1e judge, justice or clerk thereof, or sO1ne justice of the peace or 
notary public 

f205] 2. If ac•ln1o"·leclged or provE>d before a justice of the peace, residing in 
anothe1-, and different co11nty fro1n the one ,vherein such real estate is situated, 
a certificate of the clerk of tl1e district court of said county, shall accompany 
such instrument, certifying that said person, before "'ho1n the acknowledgment 
or proof "'as taken, \,as at the time of taking such acknowledg1nent or proof, 
an acting justice of the peace of s11ch county. 

SEC. 8. EYel')' court or officer shall take the proof or acknowledg1nent of 
any such instrurnent in ,vriting, or the relinquishment of the do,ver of a 1narried 
,voman on any conveyance of the real estate of l1er hushancl, shall grant a 
certificate thereof, and cause such certificate to he rnclorsed on such instrument 
or convevnnce . • 

SEC. n. Such certificate shall he, 
1. \\Then granted h:v a court, under the seal of the court. 
2. \Vh<'n ~rantrd hy the clerk of a court, t1nder the hand of the clerk, and 

seal of the court of ,vhich he is clerk. 
10 
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3. When granted by an officer who has a seal of office, under the hand and 
official seal of such officer. 

4. \\7hen granted by an officer who has no seal of office, under the hand of 
st1ch officer. 

SEC. 10. No acknowledgment of any instnunent in writing that conYeys 
any real estate, or whereby any real estate may be affected in law or equity, 
shall be taken, unless the person offering to make such ackno,vledgment shall 
be personally known to at least one judge of the court, or to the officer taking 
the same, to be the person whose name is subscribed to such instrument as a 
party thereto, or shall be proved to be such by at least, one credible witness. 

SEC. 11. The certificate of such acknowledgment shall state the fact of ack
nowledgment, and that the person making the same was personally known to 
at least one judge of the court, or to the officer granting the certificate, to be 
the person whose name is subscribed to the instrument as a party thereto, or 
was proved to be such by at least one witness, whose name shall be inserted 
in the certificate. 

SEC. 12. The proof of the execution of any instrument in writing, that con
veys any real estate, or ,vhereby any r eal estate may be affected in law or 
equity shall be, 

1. By the testimony of a subscribing witness, or, 
2. When all the subscribing witnesses are dead or cannot be had, by evidence 

of the hand writing of the party and of at least one [206) such witness shall be 
personally known to at least one judge of the court, or to the officer taking the 
proof, to be the person whose name is subscribed to the instrument as a witness 
thereto, or shall be proved to be such by at least two credible witnesses. 

SEC. 14. No certificate of such proof shall be granted unless such subscrib
ing witness shall prove that the person whose name is subscribed thereto as 
a party, is the person who executed the same; that subscribing witness, given 
by at least two credible witnesses to each signature. 

SEC. 13. No proof by a subscribing witness shall be taken, unless such per
son executed the instrument, and that such witness subscribed his name thereto 
as a witness thereof. 

SEC. 15. The certificate of such proof shall set forth the following matter : 
1. The fact that such subscribing witness was personally known to at least 

one judge of the court, or to the officer granting the certificate, to be the person 
whose name is subscribed to such instrument as a witness thereto, or was proved 
to be such by at least one witness, whose name shall be inserted in the certifi
cate. 

2. The proof given by such witness, of the execution of such instrument, 
and of the facts that the person whose name is subscribed to such instrument 
as a party thereto, is the person who executed the same, and that such witness 
subscribed his name to such instrument as a witness thereof. 

SEC. lG. No proof, by evidence of the hand writing of the party and of a 
subscribing witness, shall be taken, unless the court or officer taking the same 
shall be satisfied that all the subscribing witnesses to such instrument are dead, 
or ca11not be had to prove the execution thereof. 

SEC. 17. No certificate of any such proof shall be granted, unless at least 
two credible \vitnesses shall state, on oath, that they personally knew the person 
"'hose na1ne is subscribed thereto as a party, well kno-\V his signature, stating 
t];i.eir means of knowledge, and believe the name of the person subscribed 
thereto as a party, was subscribed by such person, nor unless at least two 
credible witnes~es shall, in like manner, state that they personally kne\v the person 
,vho~e name is suhscribed to such instrument as a witness, ,vell know his signature, 

• 
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stating their means of knowledge, and belieYe the name subscribed thereto as a 
,Yitness, \Vas thereto subscribed by such person. 

SEC. 18. The certificate of such proof shall set forth the names of [207] the 
,vitnesses examined, the fact that such witnesses were sworn, and the evidence re
c1uired by the last preceding section to be by them given. 

SEC. 19. Upon the application of any grantee in any instrument in writing 
required by this act to be recorded, or of any person claiming under st1ch 
grantee, verified by the oatl1 of the applicant, that any ,vitness to such instru
ment, residing in the county where such application is made, refuses to appear 
and testify touching tl1e execution thereof, and that such instrument cannot 
be proved ,vithout his evidence, any court or officer authorized to take the 
proof of the instrument, may issue a subpoena requiring such witness to appear 
before such court or officer and testify, touching the exect1tion thereof. 

SEC. 20. A ma1·ried won1an may relinquish her dower in any of the real 
estate of her husband, by any conveyance thereof, executed by l1erself and hus
band, and acknowledged and certified in the manner l1ereinafter prescribed. 

SEC. 21. Such relinquishment shall be taken before some court or officer 
flutl1orized by this act, to take the proof or acknowledgment of instruments in 
"·riting, conveying real estate or affecting tl1e same. 

SEC. 22. No sucl1 relinquishment shall be taken unless such married woman 
shall be personally known to at least one judge of the cot1rt, or to the officer 
taking the sa111e, to be the person whose name is subscribed to sucl1 conveyance 
as a party thereto, or shall be proved to be sucl1, by at least one credible witness, 
nor unless she shall be made acq1.1ainted with the contents of such conveyance, 
and shall ackno"1ledge, on an examination apart from her husband, that she 
executed the same and relinquished her dower in the real estate therein men
tioned, freely, and without compulsion, or und11e influence of her h11sband. 

SEC. 23. The certificate of such relinquishment shall set forth that such 
n1arried ,vo1nan ,Yas personally kno~rn to at least one j11dge of the court, or to 
the officer taking the same, to be the person whose name is s11bscribed to such 
ronYeyance. or ,vas proved to be such by at least one witness, whose name shall 
he inserted in the certificate: that shr ,vas 1nade acq11ainted with the contents 
of s11ch conveyance, and acknowledged, on an exa1nination, apart from her 
hn~hand. that she exec11ted the same, and relinquished l1er dower in the real 
C'state therein n1entioned, freely, and without compulsion, or undue in'fl11ence 
of her husband. 

SEC. 24. ...\. n1arriecl "'\Y01nan 1nay convey any of her real estate, by [208] any 
conveyance thereof. executed by herself and husband, and acknowledged by such 
1narried ,vo1nan. and certified in the manner hereinafter prescribed, by some 
court, a11thorized by this act, to take and certify s11ch ackno,vledgment. 

SEC. 2:5. "No coYenant, expressed or implied, in any such conveyance, shall 
hind suc11 1narried woman or her heirs, except so far as 1nay be necessary effec
tually to conYcy fro1n sucl1 1uarried woman and her heirs. all her rigl1t and in
trrest expressed to he conveyed in s11ch con-veyance. 

SF.c. 26. An)· court, or person, autl1orized by this act, to take the proof or 
acknowledgment o.f any instrument in writing that conveys any real estate, or 
,,hereby any real estate may be affected, in law or equity, may take and certify 
the acknowledgment of a married woman to any such conveyance of her real 

estate. 
SEC. 27. ~o such ackno,v1edgment shaJl be taken unless such n1arried woman 

shall be personally known to at least one judge of the court taking the same, 
to he the person ,Yhose na1ne is subscribed to such conveyance as a party 
thereto, or sl1all be proved to be such b¥ at least one credible witness. nor 
unless such married woman shall be made acquainted with the contents of 
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such conveyance, and shall acknowledge, on an examination apart from her 
husband, that she executed the same freely, and without compulsion, or undue 
influence of her husband. 

SEC. 28. The certificate of such acknovvledgment shall set forth that such 
married woman was personally known to at least one judge of the court grant
ing the same, to be the person whose name is subscribed to such conveyance, 
as a party thereto, or was proved to be such by at least one witness, ( whose 
name shall be inserted in the certificate,) and that she was made acquainted 
with the contents of such conveyance, and acknowledged, on an examination 
apart from her husband, tha.t she executed the same freely, and without co1n
pulsion, or undue influence of her husband. 

SEC. 29. Every instrument in vvriting that con"Veys any real estate, or where
by any real estate may be affected in law or equity, proved or acknowledged, 
and certified in the manner above prescribed, shall be recorded in the office of 
the recorder of the county in which such real estate is situated. 

SEC. 30. Every such instrument in writing, certified and acknowledged in 
the manner herein above prescribed, shall from the time of filing the same 
with the recorder for record, impart notice to all per-[209]-sons of the contents 
thereof, and all subsequent purchasers and mortgagees shall be deemed in law and 
equity to purchase with notice. · 

SEC. 31. No such instrument in vvriting shall be valid, except between the 
parties thereto and such as have actual notice thereof, until the same shall be 
deposited with the recorder for record. 

SEC. 32. Every letter of attorney, or other instrument in writing, contain
ing a power to convey any real estate as agent or attorney for the owner thereof~ 
or to execute as agent or attorney for another, any instrument in writing that 
conveys any real estate, or whereby any real estate may be affected in law 
or equity, shall be acknowledged or proved, and certified and recorded as other 
instruments in ,vriting, conveying or affecting real estate, are required to be 
acknowledged, or proved, and certified and recorded. 

SEc. 33. No such letter of attorney, or other instrument, certifed and re
corded in the manner prescribed in the preceding section, shall be deemed to 
be revoked by any act of the party by whom it was executed, until the instru
ment containing such revocation shall be deposited for record in the same office 
in which the instrument containing the power is recorded. 

SEC. 34. Every instrument in writing, conveying or affecting real estate, 
which shall be acknowledged or proved, and certified as hereinbefore prescribed, 
may, together with the certificate of acknowledgment, proof or relinquishment, 
be read in evidence without further proof. 

SEC. 35. Where any such instrument is acknowledged, or proved and certi
fied and recorded in the manner hereinbefore prescribed, and it shall be shown 
to the court that such instrument is lost, or not within the pov.rer of the party 
,vishing to use the same, the record thereof, or a transcript of such record, 
certified by the recorder, under the seal of his office, may be read in evidence, 
,vithout further proof. 

SEC. 36. _Jeither the certificate of the acknowledgment, or of the proof of 
any such instru1nent in ,vriting, nor the record, or transcript of the record 
◊f such instrument shall he conclusive, but the same may be rebutted. 

SEC. 37. If the party contesting the proof of any such instrument shall 
make it appear that such proof ,vas taken upon the oath of an incompetent 
\"Vitness, neither such instrument, nor the record thereof, shall be received in 
<•videnre until egtablished hy other competent proof. 
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SEC. 38. The term real estate, as used in this act, shall be constrlt-[210]-ed as 
co-extensive in meaning, with lands, t enements, and hereclitaments, and as e1n-
bracing all chattels real. 

SEC. 39. This act shall not be so construed as to embrace within its provi-
sions last wills and testaments. 

SEC. 40. That all deeds and conveyances of lands, tenements or heredita-
1nents, situated, lying, and being within this territory, which shall her eafter be 
1nade and executed in any other territory, state, or country, whereby Sltch 
lands, tenements, or hereditaments shall be conveyed, in whole or in part, or 
otl1erwise affected or incumbered, in law, may be acknowledged, proved and 
certified, according to, and in conformity with, the laws and usages of the terri
tory, state or country, in whicl1 such deeds or conveyances were ackno"rledged 
or proved, or in which they shall be acknowledged or proved; and all such deeds 
and conveyances are hereby declared effectual and valid, in law, to all intents and 
purposes, as though the same acknowledgment had been taken, or proof of execu
tion made, within this territory, or in pursuance of the laws thereof, and such. 
deeds and conveyances so ackno,vledged or proved as aforesaid. may be ad
mitted to be, and shall be, recorded in the respective counties in which such 
lands, tenements or hereditaments do, or may, lie. 

SEC. 41. That all deeds and conveyances of lands, tenements and heredita
ments, situate, lying. and being within this territory, ,vhicl1 l1ave been ack
nowledged or proved, within any other territory, state or country. according 
to, and in compliance with. the laws and u&ages of such territory, state or 
country, and which deeds or conveyances have been recorded within this terri
tory, be and the same are hereby confirmed and declared effectual and valid, 
in law, to all intents and purposes, as though the said deeds or conveyances, 
so acknowledged, or proved and r ecorded, had, prior to being r ecorded, been 
acknowledged or proved within this territory. 

SEC. 42. The execution and dQlivery of any deed or conveyance of any lands, 
tenements or hereditaments, in any court of law or equity, in this territory, 
shall be considered prima facie evidence of its execl1tion and delivery, and the 
party denying the same, his agent or attorney, shall deny the same by his oath 
or affidavit, ,vhen the party introducing such deed shall prove the execlttion 
and delivery as in other cases. 

SEC. 43. That all instruments of writing conveying any r eal estate, or ,vhere
hy any r eal estate may be affected, either in law or equity, [211] that l1ave been 
proved or ackno,vledged, according to the foregoing provisions of this act, shall 
be good and valid. 

SEC. 44. That an act entitled an act to r egulate conveyances, approved 
.January 4, 1840, and an act to amend an act regulating conveyances, approYed 
January 13, 1841, be and the same are hereby repealed. 

Approved, F ebruary 16, A. D. 1843. 
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CHAPTER 55. 

CRIMES AND MISDEMEANORS. 

AN ACT in relation to the safe custody of persons arrested for crimes and misdemeanors. 

SECTION. 

1. Persons arrested for crimes in one 
county, may for safe custody, be 
transferred to another. 

2. By whose direction. 
3. When direction to be given. 
4. Sheriff to make transfer. 

SECTION. 

5. Confinement of prisoner. 

6. Sheriff may call aid in making trans
fer. 

7. Expenses of transfer by whom borne. 

8. Repealing clause. 

B e it enacted b~J the Cou11,cil and Hoitse of R eprese1itatives of the T erritory 
of Iowa: 

SECTION 1. That any person arremed on a charge of any crime or misde-
1neanor, committed in any county of this territory, who might legally be con
fined in th e jail of said county, may for safe custody be transferred to the jail 
of any other county, in the manner provided for in this act. 

SEc. 2. Sl1ch transfer may be made by the direction of any judge of the 
supreme court, or of any justice of the peace of the county wherein the offense 
shall have been committed. 

SEC. 3. Before making the direction for such transfer, said judge or justice 
of the peace shall require satisfactory proof that the prisoner cannot be re
tained in safe custody in the county where the offense \\'as committed. 

SEC. 4. Upon receiving such direction in writing, signed hy the officer mak
ing the same, the sheriff shall forthwith transfer the person to the jail of the 
county specified in said direction, and shall leave with [212) the jailor of that 
county a copy of the original mittimus, together with a copy of 1.he directions 
aforesaid. 

SEC. 5. The prisoner shall then be safely retained in the jail to which he 
shall have been removed, in the same manner as though the offense had been 
comn1itted in that county, until demanded by the sheriff of the proper county 
for trial, or until he shall have been otherwise lawfully discharged. 

SEC. 6. The sheriff of the proper cot1nty, in removing the prisoner to and 
from the jail as aforesaid, may call to his aid any necessary assistance or use 
any other needful precaution, the same as though he were ,vithin his own 
COl1nty, an.cl should an escape happen he may pursue and retake the prisoner 
in any portion of this territory. 

SEC. 7. The expenses of the transfer and confinen1ent of the prisoner as 
aforesaid, shall be borne by the cot1nty wherein the offense was committed. 

SEC. 8. That an act in relation to the safe custody o.f persons arrested for 
crimes and misdemeanors, approved Noven1ber 26, 1839, and an act to a1nend 
an act, entitled an act, in relation to the safe custody of persons arrested for 
crimes and misdemeanors, approved February 10, 1842, be and the same nre 
hereby repealed . 

... t\.pproved, J anuary 18, A. D. 1843. 
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CHAPTER 56. 

COSTS AND FEES. 

AN AC'r concerning costs and fees. 

S1-:c-r1ox. 
1. Fees of clerk of district courts. 

Fees of clerk of supreme court. 
Sheriff's fees. . 
Fees of county commissioner's clerk. 
Coroner's fees. 
Fees of masters in chancery. 
Fees of justices of the peace in civil 

cases. 
Fees of justices of the peace in crim

inal cases. 
Fees of consta'bles in civil and crim-

inal cases. 
Witnesses' fees. 
.Jurors' fees. 
Fees of notary public. 
Fees of judges o( probate. 
County sur\'eyors fe€s. 
Party in civil case, in whose favor 

judgment is given to recover costs. 
3. In suits for breach of law when 

judgn1ent is rendered against, he 
is liable for costs. 

[~13] 4. Fees to be paid by party re
quiring the services. 

5. Officers being required to set up or 
ad ,·ert ise notices, to be allowed for 
it. 

6. To he allo"•ed for services performed, 
not enun1eratecl in this act such 
fees as the courts 111ay tax. 

SECTIOX. 

7. Table of fees to be set up in each 
office. 

8. Fine of officer for taking greater fees 
than are allowed by this act. 

9. Bill of particulars to be made out by 
officer. 

10. Fees of witnesses to be paid in ad
vance if required. 

11. Citizens of this territory to have,,, 
free access to records without tax. 

12. Becord boolcs of court, by whom paid 
for. 

13. Certain officers and persons only to 
have claim against the territory 
for services perforn1ed in any other 
than the supreme or district courts. 

L4. Compensation of sheriff for attend
ance upon the supreme court. 

15. Compensation of sheriffs for attend· 
ance upon district courts. Proviso. 

16. Fees for recording of deeds and mort
gages. 

17. County con1missioners to tax fees to 
defray expenses of petit juries-
Proviso. 

lS. Repealing clause. 
19. Act in force front 20th day of Fe'b

ruary. 18-13. 

J~c it enacted by the Council a11d llo11sc of J(cprescntatil'es of the Tcrrito,·.11 

of Ioiva: 
SECTION" 1. 'l'bat l'ro1n and after the taking effect of this act, the fees and 

compensation to the seYeral officrrs and other persons hereinafter mentioned, 

shall he as follo"'s: 

.IN TOI;; })JSTRICT l'Ol'RT::5 OF 'l'llE TERRITORY, TlIE CLl~RKS' FEES IN ... \.I,L (\\SES 
TO ,,T IIICII 'l'IlR S.\)JE °JI.\ y ..APPLY l{ESPECTIVELY. 

l~or issuing ancl scaling eYery ,vrit not excee<ling threr bnnclrecl ,vords .. $ 
l~or each additional folio of one hundred ,vords ...................... . 
I)ocketing case first. ti1ne .......................................... . 
I•~ach subsequent ti1ne ............................................ . 
l•~ntering ,iudgn1ent on a suit ,vithout process ......................... . 
l~utcring cause on judg1nent docket ................... ... .......... . 
l~ntering each order or rule of court for every continuance, rule to plead, 

tl11fanlt to plea<l. 1Ptrnxit. 11011 snit or discontinuance, or any other 
order actually t•11tered in the progrc>ss of a snit ..... . ............ . 
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Filing each paper in a suit, except appeals from justices, and in no case 
shall such fees exceed twenty-five cents ............. . .. . ... . . . .. . . 

Filing all papers in appeal or certiorari fro1n justices ..... . . . .. . ..... . 
[214) Issuing bail piece when required ............ . ........ . ........ . 
Entering special bail .. .......... · ..... .. ....... ....... .. . .. . .. . ... . 
Swearing and empaneling each j11ry .... . ........................ ... . 
Administering oath to each witness on trial ...... .. ...... . . . .. .... . . . . 
Entering verdict of jury and judgment .............. ...... .. . ..... . 
Entering satisfaction of judgment .... . .... .. ..... .. .. .. .. .. ..... . . . 
Issuing writ of execution ....... . ..... . ...... .. .. .. ... ... . .... ... . . 
Taxing costs ........ .. .... . .. . .... . ... . . . ..... .. . ..... .... .. ... . . . 
Entering exonerator .... . ................. .. ........ .... ....... .. . 
Entering surrender ........ . ....... . ........ . ...... ... ... . . . .. ... . 
A commission to take depositions ...................... . ... . .... . ... . 
All motions in one suit . . .. . ........ . ..... . ... . ......... . .. .. .. .. . . 
All the rules in one suit ............................... . ..... ... ... . 
I f there be only one . . ................ . ........... . .... .. .... .. ... . 
A ,.,.en ire for a jury ..... . ... . ... ... .......... .. .... . .. . .... ... .... . 
l\Iaking a complete record in each cause when ordered by the court for 

eYery one hundred words . .. . ... . ..... . ..... . ..... . .. .. ....... . 
Copy of record when requir ed for one hundred words ..... . ... . ....... . 
Every certificate when required with seal of court .... . ............... . 
A subpoena to include all the witnesses called for at the time of issuing .. 
F iling record of appeal, ,vrit of error, supersedeas, certiorari or habeas 

corplts .............................. . .. . ..... . ..... .. .... . ... . 
Assess1nen t of damages ..... . ............ . ........................ . 
A su bprena in chancery .............. .. ... .. .............. .. ..... . . 
Filing each bilL answer, replication or other pleading in chancery ...... . 
Copy of paper not herein provided for, every one ]1undred words .. . .... . 
For administering oath in naturalization cases . . .. . ................... . 
Filing the sa1ne .................... . ............................. . 
Certificate of application ........ . ...... . ....... . .... . ............ . 
Certificate of naturalization ..... . ................ . ............. .. . . 
Taking a recognizance ... . ......... . ...... . .... . .. . .. . ............ . 
Issuing and recording marriage license . . .. ....... .. ................ . 
Each bond required b}' law ........ . .................... .. ........ . 

.06¼ 

.06¼ 

.25 

.183/4 

.18¾ 

. 06¼ 

.50 

.06¼ 

.25 

.25 

. 06¼ 

.06¼ 

.50 

.18¾ 

.18¾ 

.06¼ 

.25 

.10 

.10 

.37½ 

.25 

.06¼ 

.18¾ 

.37½ 

.06¼ 

.10 

.06¼ 

.06¼ 

.50 

.50 

.121.~., -
1.00 

.50 

No fees shall be paid or den1anded from grand or petit ju1ors or witnesses, 
for issuing a certificate entitling them to fees as such. The county commis
sioners may allow the sheriff and clerk of the district court, any sum not exceed
ing thirty dollars per annum, for sei:vices in criminal cases, where the party· 
is acquitted. 

[215] CLERK OF SUPREl\IE COURT FEES. 

For issuing and sealing every writ ............ . .. . .................. $1.00 
Docketing cause each time. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12½ 
Entering cause on judgment docket. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
Entering each order, motion or rule. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .20 
Filing each paper . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .10 
Entering judgn1ent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Entering non suit, discontinuance, dismissal or nolle prosequi. . . . . . . . . . .12½ 
Entering satisfaction of judgment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12½ 
Entering return of execution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12½ 
Taxing costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 
Copy of record or paper per 100 words. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .15 
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Certificate "·ith seal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Taking bond . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
1\sses~n1ent of dan1agc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
Entering cause on court calendar . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12½ 
Entering appearance of parties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12

1
/2 

Signing final record ............. . ........ . ........ : . . . . . . . . . . . . . . .20 
l\f a king co1nplete record for eYery l1l1ndred ,Yords. . . . . . . . . . . . . . . . . . . . . .li) 

1\ncl for all ser,'ices not specified in the a hove list, he shall recciYe such co1n
pcnsation as sl1all he allo,ved the clerk: of the district collrt for like serV1ces. 

SI-IERI·FF '8 JfEES. 

For ~crYing any ,rrit ahll the return thereof. (suhprenas excepted) for 
one clef endant .......... . ........... . ......................... $ 

Ea<'h ad<1i1ional defendant ...... . ............... . .......... .. .... . 
Every con11nitment to prison ...................................... . 
Discharge fro1n prison ................ . ............. . .......... . . . 
• \.ttending \\'itl1 a pPrson before a judg<' or court, ,vbcn required, per clay, 

at any ti1ne not a l'('gll lar t~rn1 of court ..... . ............... ... . 
'i\Iileage in going ,Yith snrh pPrson hefore said judge and returning per 

111il(\ ..... .............. . .. . ......... . . . .... . · · · · · · · · · · · · · · · · · · 

Re1·ying n "'rit of possession or restitution .......... . ........ . ...... . 
Serving the snn1P \\'1th a posse cotnitatus ............................ . 

1.00 

.0-1 

.50 
1.50 

.10 
Copy of paper required hy la"'· for earh 100 ,vorcls .................. . 
~e1·,·ing an<l rf'tnrning a suhp1Pna for rach pf'rson thert>in na1ned ... . ... . 

1C'3 / . o l• l 

Cnlli1Hr a jury· in each cause ..... . ...... . .............. . ........... . 
r216 ]i-;Hn11no11ing n gl'and Hn<l pctil jury! to he paid out or the C'OUnty 

t1·e11sn1·y. for Pnch panel . .............. . ...................... . 
Traveling fees in cases r equirecl h~· la,v, goin~ and returning, per 111ilc ... . 
Selling land or otlH' t' property on execution. pc>r day ............... . .. . 
)fa kin!? au<l execntin~ a clee<l for land soltl on execution ............... . 
~

0
rvinµ- one JH1 l'S011 ,Yith c1n or1ler of court, hesidrs 1nilcagc ............ . 

~Hn1n1011i11g ,1 jury in cases of fol'cihlc entry and <letainer ............. . 
Sc•rving ,fh l'X<~c ntion or orcler for the pal'tition of real Pstatc or assigning-

<lo\\' er. hesi < 1 es n1i 1 ec1 ge ... . ..................... . ...... . ....... . 
Baeh apprais('r of r<',11 and prrsonal estat e. per day ................ . .. . 
Rach 1,oncl rcquirecl hy la\\· ...................... . ................ . 
For 1•ol1Pet ing and pct~·ing 0,111· all snn1s under t,,·o huntlrecl dollars. t,Yo 

n11<l a half pel' rPnt: for all sn1ns oYer t\\' O hundrc>d dollars nncl lPss 
1 hnn fivr hnn1lrP<l dollars, t,Yo p1•r c:cnt; ancl for all sn1ns OYC'l' fiye 
hunclrccl clollnr~. one p<'1· c:ent. . 

R,,.turning n ,,rit not s;-. rYPcl . . .................................... . 
Re<•t>iving prisoner on snrr<'n<lcr hy hail ........... . ................. . 
Taking n0,v hn il . . ............................... . ............... . 
l)icting a prisoner to he paid out of the county trea~nry. \\'h en prisoner 

ii;; insolv,~nt, per dny .................. . ...................... . 

.121/:! 

8.00 
.04 

1.00 
1.00 

.1~1/., -
1.flO 

The shPrifYs ~hall he allo\\'Ccl hv the county con11nissionc>rs a sn1n of n101H' V 

not less than tl'Il nor 111orc than fifty dollars: for srrvices rendered thc> county 
in deliYcring notices and duties of ·that ehnrarter for ,vhieh no specified su1~ 
is prov:icled h~• la\\'. No :--l1eriIT shall direC'tly or indireetly. charg<> or rc>ceive any 
1nih•agc on pro<·css issnccl fron1 any foreign county, except for the 11u1nh,, 1· of 

1niles ac•tunlly traveled. 



154 COSTS AND FEES 

FEES OF COUNTY COMMISSIONERS' CLERK. 

For services in recording proceedings in term time, per diem ............ $2.00 
For entering other records and accounts necessary to be kept in his office, 

for each folio of one hundred words. . . . . . . . . . . . . . . . . . . . . . . . . . . . .10 
For making calculation and carrying out the amount of taxes on the as

sessment roll, per diem . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.00 
For each county order issued by him . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .05 
For making out abstracts of assessment roll, for every one hundred words, 

three figures counting one word . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .08 
For each bond for constable or other officer, dra,vn by him, to be paid by 

such officer ...................... .. .......... . ............. . . 
[217] Administering oath of office and certifying same ............ . ... . 
To fi ling all r eturns of a general or special election ................. . 
For each certificate and seal ....................................... . 
For recording certificate of estray animals from justices of the peace, 

for each certificate ........................................... . 
Taking and filing an affidavit and ent ering the same, and proof of an estray 
For advertisen1ent of estrays ........................ . ............. . 
Copy of any paper or record when required, for each one hundred words. 
For making out plats of each township for assessor ...... . .... . ...... . 
For filing each paper required to be filed ............ . ............... . 
For each blank form for assessor, per quire .................. .. . . ... . 
For collectors' precept and sealing same ......................... . . . . 
For granting and issuing permit or license .......... .. ....... . ...... . 
For each advertisement of general or special elections ........ . . . .... . 

CORONER'S FEES. 

.25 

.25 

.50 

.25 

.18¾ 

.37 

.25 

.10 
1.00 

.05 

.50 

.25 

.75 

.121/2 

For view of each body and for taking and returning inquest, to be paid 
by the deceased estate when solvent .............. . ............ $5.00 

Every subprena, warrant or venire . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 

For all other services the same fees as is allowed to sheriffs in similar cases. 

FEES OF MASTERS I N CHANCERY. 

For attending and hearing every argument on any subject referred to 
him, and reporting thereon .. .. ....... .. ....................... $2.50 

Reporting when proceedings are exparte. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 
Administering each oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .06 
Taking depositions, every one hundred words. . . . . . . . . . . . . . . . . . . . . . . . .12½ 

FEES OF J USTICES OF THE PEACE I N CIVIL CASES . 

For docketing each suit .. . ................... . .. . ................. $ 
For summons or warrant .......... . ....... . ........... . .......... . 
Precept for jury .................... .. ....................... . .. . 
Every subprena including all witnesses asked for at the time .......... . 
S 

. . 
,\·earing a Jury ...... ... ...................... . ............ : .... . 

[218] Entering a Yerdict ..... . ................................... . 
Entering judgment ............... . .... . ............ . ............ . 
Taking and certifying any acknowledgment ......................... . 
Administering each oath .... ....... .. . .... . ... ................... . 
Issuing fee bill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Every rule of reference .................... . ..................... . 

. 06¼ 

.12½ 

.12½ 

.18¾ 

.12½ 

.12½ 

.12½ 

.25 

.06¼ 

.121/2 

.12½ 

f 
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Every continuance or adjournment, at the request of either party .. . . . . . 
Taking depositions, for every one hundred words .. . ............. . ... . . 
Certifying the same ....... . ..... . .. . . . ... . .... . ..... . .. . .... . ... . 
Taking bail, recognizance or security ..... . . . . . . .. ......... .. ....... . 
Everv discontinuance or satisfaction ........... . .... . ........... . . . . ~ . 
Entering amicable judgment ............ . .. . ....... .. .... . ....... . 
Transfer of judgment .................... . . . ....... . . . . . ....... . . 
i1arrying and making rett1rn thereof ........ . ..... . ...... . ....... .. . 
Filing each pa per reqt1ired to be filed ....... . .. . ....... . ........... . . 
Opening judgment after default . .. . .. . ..... .. ... . . .. .......... .. . . 
Tax.ing costs .. . .................. . .. . ........... . .. . ....... . .. . . . 
Issuing writ of attachment .. . ....... . ... . . . ....... .. .... . .. . ...... . 
Taking bonds for same . ........... . . .. ... ... ..... . ....... . ..... .. . 
For holding inquisition in cases of forcible entry and detainer, in addi-

tion to other fees, per day .......... . ........ . ..... . .. . ....... . 
Writ of restit11tion including execution for costs ..... . . . ... . . . ...... . . 
Rule to take deposition when the witness is out of the territory ........ . 
For e,1er)r execution .. . ............. . .......... . .......... . ....... . 
Transcript of judgn1ent, for every hundred words .... . .............. . 
For hearing any matter wl1erein a jury is called ......... .. ....... . ... . 
For administering an oath out of court, and mileage . . .............. . 
Copy of the proceedings in any case when demanded for an appeal or 

any other pt1rpose, for every one h11ndred words . ............... . 
Certificate thereof ......... . ....... ... ... . ........ . .... . .... .. ... . 
Affidavit for attachment ......................................... . 
Swearing each witness ..... .. ............................ . ....... . 
F . . or renewing exect1 t1on ... . ..... . ......... . ...................... . 

155 

.12½ 

.10 
. 12½ 
.25 
.12½ 
.25 
.12½ 

2.00 
.04 
. 12½ 
. 12½ 
.25 
.25 

1.00 
.25 
.371/2 
.25 
.10 
.25 
.12½ 

.10 

.10 

.10 

. 06¼ 

.06¼ 

FEES OF JUSTICES OF THE PEACE IN CRil\'.1INAL CASES. 

For warrant or search warrant . . .............. . ................. . . $ .25 
Commitment to jail . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12½ 
[2191 For affidavit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .121/~ 
Taking recognizance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
Entering judgment for fine or punishment. . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
Order of discharge to jailor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
.i\.nd in all cases n1ileage, ,vhen justices are called from their offices, 

per mile . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .04 

For other services, fees as in civil cases. 
-

FEES OF CONSTABLES IN CT\TIL AND CRI1VIINAL CASES. 

For serving summons, for each person therein named . . .... . ....... . .. $ .:!5 
.25 
.10 
.04 

For serving warrant .. . . .. . . ...... . . . ..... ... ....... .. ........ . .. . 
Copy of every summons or warrant .. .. ........... . ..... . . . .. . ..... . 
Traveling to and from place of service to place of return per mile ... . . . v,7hen two or more persons are served, mileage to be computed only from 

the most remote place unless they are in opposite directions. 

S 
. . ummon1ng a Jury ........... . ... . . . . .. ...... . . . . . .............. . 

Attending the same on trial .. .. ... . .... . .......................... . 
For serving execution besides mileage ..... . ... .. ................... . 
Advertising and selling property besides mileage .......... . . . ....... . 
For advertising without selling ......... . .......... . .. . ........... . 
For notifying plaintiff of service, besides mileage ............. . . .. . . 
Return of exect1tion when no levy is made ..... . ....... . .. . ......... . 

.50 

.25 
.25 
.50 
.25 
.18¾ 
. 06¼ 
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Each notice of attachment being issued, besides mileage. . . . . . . . . . . . . . . .12½ 
Bond for the same. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
For serving attachment, besides mileage. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
On all sums collected on execution and paid over, four per cent. 
Serving subprena besides mileage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12½ 
Posting and copying attachment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .18¾ 
Commitment to prison besides mileage. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 

WITNESSES' FEES. 

Each witness for a day's attendance before the district court .... . ...... $1.00 
Attendance before a justice of the peace for every day. . . . . . . . . . . . . . . .50 
lVIileage, for each mile coming to and returning from his or her place of 

residence to the place of trial. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .04 

r220J The successful party shall in no case recover the costs of more than two 
witnesses against the other party, unless the court or justice of the peace shall 
deem and certify a greater number to be necessary for proving any one fact. 

J1JRORS FEES. 

Grand jurors per day, when paid by the county ......... . ...... . . . ... $1.25 
Petit jurors per day . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.25 
Traveling to and from court per mile. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .04 
And all necessary expenses for ferriage in traveling to and from court. 
Jurors each day before a justice of the peace. . . . . . . . . . . . . . . . . . . . . . . . . .50 

FEES OF NOTARY PUBLIC. 

For every protest of a bill of exchange or promissory note, registering 
seal or other services ..................... . ................... $ 

Attesting letters of attorney and seal . .......... . .................. . 
Noting a bill of exchange for non-acceptance or non-payment .. . ....... . 
Drawing and taking proof of acknowledgment of any legal instrument, 

not exceeding two pages .. . .. . .................. . ............ . 
Notarial affidavit to an account under seal ........... . .............. . 
Registering protest of a bill of P-xchange, or promissory note, for non-

acceptance or non-payment ...... . ........................ . ... . 
Certifying power of attorney ............. . .......... . ..... . ...... . 
Drawing and certifying affidavit .......... . ......... . .. . ......... . 
Each oath or affirmation ......................................... . 
Being present at demand, tender or deposit, and noting the same ....... . 
Every certificate ~1i th seal annexed ................................ . 

.75 

.50 

.25 

1.00 
.25 

.50 

.25 

.25 

.06¾ 

. 37½ 

.25 

Other services, the same fees as are allowed to other officers in similar cases. 

FEES OF JUDGES OF PROBATE. 
I • 

For granting letters of administration or probate ·of will .......... . ... $ .50 
When the same are contested . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.00 
H earing complaint against spendthrift or lunatic. . . . . . . . . . . . . . . . . . . . 1.00 
Appointing guardian to minors, lunatic, or spendthrift. . . . . . . . . . . . . . . .50 
Decree for probate of a wi11. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
[221] ,,7hen contested .............. . .. . ........................... 1.00 
Decree for settlement of an estate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Order of distribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Examining and allowing inventory, for first page. . . . . . . . . . . . . . . . . . . . . .25 
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Each succeeding page ................................. . ....... . . . 
Any ,vrit or process issued under seal ........... . ..... .. .. . ........ . 
Examining and allo,ving accotmts not exceeding one page ............ . 
Each additional page ....... . .. . ............. . ......... . ........ . . 
Warrant to appraise or divide estates ..... . ... . ................ . ... . 
Isst1ing commission to receiYe and examine claims of creditors when an 

estate is represented to be insolvent .. ... .. ...... . .. . .. . ....... . 
Allo,ving an appeal ....... . ...... . ..... . ...... . . . ........... . .... . 
Approving sect1rities of executor or administrator . ........ . ......... . 
Assigning personal estate to widow ................ . . . ........ . ... . . 
Assignment of dower in real estate ............. . .............. . ..... . 
Disallowance of application for letters of administration or probate of 

will to be paid by the losing party ... . ........ . ................. . 
For eYery continuance when asked by a party .................. . .. . . . 
Order for 8ale of personal estate .. . .. . .......... . ... . .... . ... . ..... . 
Certificate of necessity for sale of real estate ......... . ....... ... .... . 
Extending lPtters of administration ............ . . . .......... . ..... . 
Granting a reference of exect1tors or administrators account or allowing 

1 .. eport tl1e1~eon .. . ........................................... . 
For bonds 11pon letters of administration, or appointment of guardian . .. . 
Pro hate of ,vill and letters testamentary thereon ............. . ..... . .. . 
Drawing a decree respecting the probate of a will or codicil ....... . ... . 
Bond for the execution ............................... . ....... . . .. . 
Drawing order of distribt1tion ..... . ........... . ... . ..... . .. . ..... . 
A ql1ietus ......... . ................. . ... . .................. . ... . 
Filing each paper ...... . .......... . ............... . ............. . 
Administering an oath ........... . ............................... . 
R.ecordin~ all papers, required by law to be recorded, for one hundred 

wo1---cls .............. . ................ . ......... . . • • • • · • • • • · • • 
Appeal or other bonds ..... . ..... . ............ . ................... . 
A warrant to divide an intestate estate among the heirs, a warrant to set 

off the ,vidow 's dower, or a warrant to receive and examine the 
clain1s of an insolvent estate ................... . ..... ... ..... . 

A citation or summons for the first person named therein ...... . ..... . 
Each other person named therein .. ............ . ......... . ........ . 
f 222) Entering and filing a caveat ....... . ... . ............ . ........ . 
To apportion an insolvent estate among the creditors ........ . .. .. ... . 
Seal to an exemplification .......... . ........... . ................ . . 
And ,vhen a translation of any such will, deed, or other writing is re-

qt1ired. he shall be entitled to receive for every one hundred words .. 

157 

.10 

.25 

.25 

.10 

.25 

.25 

.25 

.25 

.25 

.25 

.50 

.12½ 

.25 

.25 

.25 

.50 
:50 
.50 
.50 
.25 
.25 
.25 
.0.6¼ 
.06¼ 

.10 

.25 

.25 

.25 

.121/z 

.12½ 

.62½ 

.12½ 

.25 

' Bnt no fee shall be demanded for taking from the files in his office, or trans-
ferring to the place of sitting of the probate court, such papers as are necessary 
in the settlement of any estate or account in said court. And no fee shall be 
taken by the judge of probate in any case where it shall appear by the oath or 
affirmation of any person, applying for letters testamentary or of administra
tion, that the goods, chattels, and credits of the testator or intestate, do not 
exceed the value of forty dollars . • 

COUNTY SUREYORS' FEES. 

For sur-veying and platting town lots, for each lot . . ...... . ............. $ .25 
For every other service, per diem ... . .......... . ...................... 3.00 
Certified copy of st1rvey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 
Certified plat of survey. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .25 

I 
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SEC. 2. That in all cases, unless otherwise provided, the party in whose favor 
judgment is given, shall recover costs, and the supreme court, district and 
justice co11rts, respectively, may give or refuse costs at their discretion, upon 
all motions. 

SEC. 3. In all prosecutions in the name of the United States or of an indi
vidual, for the breach of any law of this territory, when judgment is rendered 
against the defendant, such defendant shall be liable for the costs. 

SEC. 4. All fees shall be paid by the party requiring the services on the same 
being rendered, and the bill of particulars presented if required. 

SEC. 5. In all cases where an officer, in the execution of his office, shall be 
required to write or set up an advertisement, such officer shall be allowed therefor 
(if not otherwise proYided for) t,venty-five cents each, and if an advertisement 
is required to be published in a n ewspaper the money therefor shall be paid 
by the party and taxed in the bill of costs. 

SEC. 6. For all serYices required to be performed by law. and not herein 
enumerated, the officer performing the same, shall be allo,ved [223] such reason
able fees as the supren1e or district courts may tax therefor. 

SEC. 7. !~very officer whose fees are hereinbefore ascertained, limited and 
appointed, shall pt1blish and set up in his office fair tables of his fees according 
to this act, ,vithin six 1nonths after the passage thereof, in some conspicuous 
part, for the inspection of all persons who have business in such office, upon 
pain of forfeiting for each day the same shall be missing through such officer's 
neglect, a sum not exceeding two dollars, ,vhich n1ay be recovered by action of 
debt, in the name of any person, before any justice of the peace of the proper 
county. 

SEC. 8. If any officer shall wilfully or corruptly take greater fees than are 
hereinbefore expressed and limited, for any service to be done by him in his 
office, or if any person shall charge or demand and take any of the fees herein
before ascertained, when the business for which such fees are chargeable shall 
not have been actually done and performed, such officer, for every such offense, 
shall on conviction thereof, before any justice of the peace of the proper county, 
forfeit and pay a sum not exceeding fifty dollars: provided, that nothing herein 
contained shall be so construed as to prevent clerks from taxing in the bill of 
costs to be recovered by the s11ccessful party, the fee for making up records. 

SEC. D. It shall be la,vful for any person to refuse payment of fees to any 
officer who shall not haYe made out and presented a bill of the particulars signed 
by him, and on payment such officer shall if required give a receipt therefor. 

SEC. 10. The traveling fees to a witness, together ,vitb the fee for one day's 
attendance, shall in all civil cases be paid to him, if required, before he shall 
be liable to any penalty for non-attendance, and after be shall have attended one 
day, the fees for one day's attendance shall be paid to him, if required, on or 
hef ore the succeeding day, and so fron1 day to day for as many days as he 111ay 
be required to attend. 

SEc. 11. EYery citizen of this territory shall have free access to all public 
records ,,·itho11t being taxed therefor. 

SEC. 12. 'l'he clerk of the supreme court shall procure good and "·ell bound 
books for the records of said court, to be approYed by the judges of the supreme 
co111-t. the expense of ,vhich shall be paid out of the territorial treasury. 

SEC. 13. No officer, ,vitness or other person, shall hereafter have any claim 
upon the territorial treast1ry for services rendered in any other court than the 
s-upreme and district courts of the territory [224] of Iowa, ,fhich officer and per
sons are designated in the succeeding section. 

SEc. 1-!. The sheriff shall be allo"·ed one dollar and fifty cents per die1n for 
e-very day he shall attend upon the supreme court, and one deputy sheriff\ in 
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the absence of the sheriff, shall be allowed one dollar and fifty cents per day, 
which compensation shall be paid from the territorial treasury. 

SEC. 15. The sheriffs in the seYeral counties in this territory, shall be 
allowed for eyery dav such sheriff shall attend the district court one dollar 

• • per day, and in the absence of the sheriff, one deputy sheriff shall be allowed 
one dollar per clay for the days sucl1 officers shall actually attend, to be paid 
out of the county treasury of the proper county: provided, always, that if 
the district court shall deem it expedient, such court may make an order to 
command any nu1nber of constables to attend said court, not exceeding three, 
to be entitled to a per diem allo,vance of one. dollar per day each, for every 
day such constables shall actually attend if the co11rt shall think that number 
necessary, as sl1all appear by their records. 

SEC. 16. }Iereafter the fees .for recording any deed, mortgage or other instru
ment required to be recorded, sl1all be paid at the time of presentment for record, 
if required by the recorder. 

SEC. 17. That it ~hall be the duty of the county commissioners at their next 
1neeting after the passage of this act, to order the clerk of the district court to 
tax in the bill of costs of all s11its now instituted or hereafter instituted, a docket 
fee to defray the expenses of the petit jury, and their contingent expenses of the 
court not exceeding two dollars and fifty cents, to be paid by the party institut
ing the suit at the time thereof. or by giving security to be approved of by the 
clerk for the pay1nent of costs as in other cases, which fee when collected shall 
be paid into the treagury quarterly; but such docket fee shall be taxed in the 
bill of costs and paid by the losing party: provided, however, nothing in this 
section shall be so construed as to authorize the collection of any docket fee in 
any county wherein the session of the district court shall not exceed one week. 

SEC. 18. That the act approved January 23, 1839, and February 15, 1842, 
relating to costs and fees, and all other acts contravening the provisions of this 
act be and the same are hereby repealed. 

SEC. 19. This act to take effect, and be in force, from and after the 20th day 
of February, 1843. 

Approved February 11, A. D. 1843 . 
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[225] CHAPTER 57. 

DEPOSITIONS. 

AN ACT regulating the mode of taking depositions, and to provide for the perpetuation 
of testimony. 

S ECTION. • 
l. Deposition of non-resident witnesses. 
2. Of resident witness. 
3. Oath of witness, certificate annexed 

to deposition and return made
Proviso. 

4. Depositions taken as provided in this 
act may be read in evidence. 

5. Officers taking depositions authorizea 
to issue subpoenas. 

6. Compensation to ·witnesses. 
7. When deposition to be rejected as in

formal. 
8. Seals not to be broken but by per

mission of court. Proviso. 

SECTIOX . 

9. J.\,lay be read by either party. 

10. Proceedings to perpetuate testimony. 

11. Notice to be given in such cases to 
persons interested. 

12. Persons interested may attend and 
cross examine deponents, certifi
cate of person taking the same to 
be annexed, etc. 

13. Testimony may be read in case of 
death, etc., of deponent. Proviso. 

14. Acts repealed. Proviso. When this 
act in force. 

Be it enacted by the Conn.cil and House of Representatives of the Territory 
of I owa: 

SECTION 1. That '"hen the testiinony of any non-resident witness or witnesses 
shall be necessary in any civil ca11se depending in any court of law or equity 
in this territory, it shall be lawful for the party wishing to use the same, on 
giving to the adverse party or his attorney t en days' previous notice in ,vTiting, 
together ,vith a copy of the interrogatories intended to be put to such witness 
or witnesses, to sue out fron1 the proper clerk's office a dedin1us protestatem, 
or commission under the seal of the court, and tested in the nan1e of the judge 
or justices thereof, directed to any number of persons, not exceeding three, as 
commissioners, or to any judge, or justice of the peace, or clerk of any district 
or circuit court, or any notary public of the county or city in which sucll witness 
or witnesses 1nay reside, authorizing and reqt1iring him or the1n to cause such 
,vitness or witnesses to come before hin1 or them, at such time and place as he or 
they 111ay designate and appoint. and faithfully to take his, her, or their deposition 
or depositions, upon all such interrogatories as n1ay be enclosed with, or attached 
to said con11nission, both on part of the plaintiff and defendant, [226] and none 
other, and to certify the same ,vhen thus taken, together with the said com1nission 
and interrogatories. into the co11rt in which such cause shall be depending, \Yith 
the least possible delay. 

SEC. 2. '\\l1en the testi1nony of any resident ,vitness shall be necessa.J.'Y in any 
suit in chancery in the territory, it shall he la"7ful for the party wishing to 
use the san1e to cause the deposition or depositions of such \Yitness or ,ntnesses 
to be taken before any judge, justice of the peace, clerk of the district or circuit 
court, county co1umissioner or notary public of the county wherein such ,Yitness 
or ,vitnesses shall reside, ,vithout being required to sue out a con11nission or 
to file interrogatories for such purpose, on giving to the adverse party, or his 
attorney, reasonable notice of the time and place of taking the sa1ne. And it 
shall also be la,vful, upon satisfactory affidavit being filed, to take the deposi
tions of ,vitnesses, residing in this territory, to be read in suits at la"' in like 
manner as aboYe provided, in all cases, ,vhen such ,vitness or ,\itnesses shall 
reside in a different county fro1n that in ,vhich the court shall be held, is or 
are about to depart from the territory, is or are confined in any jail on legal 
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process, or is or are l1nable to attend such court on accolmt of advanced age, 
sickness, or other bodily infirmity: provided, that such reasonable notice shall 
be intended to mean at least ten da·ys, in all cases, and one day in addition 
thereto, ( Sundays inclusive) for every thirty miles travel, from the place of 
holding the court to the place where Sl1ch deposition or depositions shall be 
taken. 

SEC. 3. Previous to the examination of any witness whose deposition is about 
to be taken as aforesaid, he or she shall be sworn or affirmed, by the person or 
persons al1thorized to take the same, to testify tl1e truth in relation to the 
matter in controversy, so far as he or she may be interrogated; whereupon, the 
said commissioner or commissioners, judge, notary public, jl1stice of the peace, 
or clerk, ( as the case may be) shall proceed to examine such witness upon all 
such interrogatories as may be enclosed with, or attached to, any such com
mission as aforesaid, and which are directed to be put to such witness, or, where 
no commission shall be necessary, upon all sl1ch interrogatories as may be di
rected to he put by either party litigant, and shall cause such interrogatories, 
together "ritl1 the answer of the "~itness thereto, to be reduced to ,vriting in the 
order in " rbicl1 they shall be proposed and answered by such witness. After 
which it shall be the duty of the person or persons taking such depoEl"itions 
to annex at the foot thereof a certificate suhscribed by hin1self or then1selves, 
stating that it ,Yas [2271 s,Yorn to and signed hy the deponent, and the time and 
place. "'hen and ,vhere the san1e was taken . .And every such deposition, when thus 
taken and sl1bscribed, and all exhibits produced to the said commissioner or 
comn1issioners, judge, notary public. j11stice of the peace, or clerk, as aforesaid, 
or ,vhicl1 shall be proved or l'eferred to by any ,vitness, together with tl1e com
mission and interrogatories, if any, shall be enclosed, sealed up and directed to 
the clerk of the court in which the action shall be pending, with the riames of 
the parties litigant endorsed thereon: provided, that when any deposition shall 
be taken as aforesaid by any judge, notary public, or justice of the peace, 
out of this territory, such return shall be accompanied by a certificate of his 
official character, under the great seal of the state, or t1nder the seal of some 
court of record of the county or city wherein such deposition shall be taken. 

SEC. 4. Every examination and deposition, which shall be taken and returned 
according to the proYisions of this act. may be read as good and competent evi
dence in the cause in which it shall be taken, as if such witness had been present 
and examined by parol, in open court, on the l1earing or trial thereof. 

SEC. 5. Each and every commissioner or comn1issioners, justice of the peace, 
notary public, or clerk of the district or circuit rol1rts, who may be required 
to take depositions in any cause pending in any courts of law or eq11ity in this 
territory, or hy virtue of any commission issued out of any court of record 
in any other state or territory. shall have power and authority to issue subprenas, 
if necessary, to compel attendance of all such witnesses as shall be named in 
the commission, or by the parties litigant when no commission is necessary, in 
the sa1ne manner and under the same penalties as is prescribed in other causes 
"-here ,vitnesses are directed to he subpcenaid. 

SEC. 6. Every witness attending before any commissioner, justice of the 
peace. notary public, or clerk, as aforesaid, to he examined as aforesaid, shall 
he entitled to a compensation for his time and attendance, and traveling ex
penses, at the same rate, for the time being, as is or shall be allowed by law 
to ,vitnesses attending courts of record in this territory; and the party req11iring 
such examination shall pay the expenses thereof in advance, if required by the 
witnesses, but may, if successful in the suit. be allowed for the same in the taxa-
tion of costs. 

11 
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SEC. 7. The party, his attorney, or any person who shall in any wise be in
terested in the event of the suit, shall not be permitted to dictate, ,vrite, or draw 
up any depositio11 or depositions ~·hich n1ay at [228) any time be taken under this 
act; and every deposition so <lictated, written, or drawn up, or that shall be 
reti1rned to the court 1,1nsealed, or the seal of which be broken, shall be rejected 
by the co1111; as informal and insufficient : provided, such seal shall have been 
broken previous to its reception by the clerk to whom it shall be directed. 

SEC. 8. It shall not be lawful .for any party litigant, or the clerk of the court 
into ,vhich any deposition may be returned as aforesaid, to break the seal of 
the same, either in term time or in vacation, unless by per1nission of the court. 
And if any such person, or clerk, presume to open any such deposition, when 
taken and returned as aforesaid, without such permission as aforesaid, he shall 
be considered guilty of a conte1npt of court, and may be punished accordingly: 
provided, that it shall not be considered an offense for the clerk to break open 
any such deposition, as aforesaid, where it is doubtful from the endorsements 
made thereon ,vhether the sa1ne be a deposition or not, but in such case it shall 
not be proper for such clerk to permit any person to examine any deposition 
which may be thus opened by mistake, until permission shall have been first 
given by the court as aforesaid. 

SEC. 9. All depositions taken in pursuance of this act, ,vhen returned into 
court, may be read by either party, on the trial of the causes to ,vhich they 
relate. 

SEC. 10. In all cases hereafter ,vhere any person or persons shall desire to 
perpetuate the reme1nbrance of any fact, matter or thing, which may relate 
to the boundaries or ilnprovements of land, na1ne or former name of water 
courses, the name or former na1ne of any portion or district of country, re
garding the ancient customs, lavvs, or usages of the inhabitants of this country, 
as far as the same 1nay relate to the future settle1nent of the land claims, or 
touching the marriage or pedigree of any person or persons, or any other matter 
or thing necessary to the security of any estate, real, personal, or mixed. or any 
private right ,vhatever, it shall be la~rful for such person or persons, upon filing 
a petition, supported by affidavit, in the district or circuit court of the proper 
county, setting forth particularly the fact or .facts intended to be established. 
to sue out of such court a decli,n us protesta.te,m, or commission, directed to any 
two justices of the peace, or to any clerk of the district, circuit, or county com
missioners' col1rt, of the county ,vherein such testimony is to be taken, and may 
thereupon proceed to take such deposition or depositions as shall be prayed for 
in said petition. 

SEC. 11. It shall be the duty of the person or persons sueing Ollt such dedimus 
as aforesaid, hefore proceeding to take such deposition as [2291 aforesaid, to give 
at least four ,veeks' previous notice of the time and place, ,vhen and where the 
same is to be taken, together ~,ith a copy of the petition annexed thereto, to 
each and cYer)1 person who may be known to be interested in the subject matter 
of such deposition, or to his, her, or their attorney, or, in casr the person be 
feme covert to her husband, or, if a 1ninor or 1ninors, to his, her, or their guar
dian or guardians. if such guardian or guardians should be interested, or such 
guardian or guardians as shall be appointed by the court to defend the interests 
of such infant or infants: or in liell of such ,vritten notice as aforesaid, such 
petitioner or petitioners shall ca11se a notice in form as aforesaid, with a copy 
of the petition thereto annexed as aforesaid, addressed to such persons as may 
he kno,Yn to he interested as aforesaid, as ,vell as to all others whom it may con
cern, to be published for four ,veeks successively in some public newspaper 
printed in this territory, at least eight weeks previous to the day of taking- such 
deposition or depositions. 
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SEC. 12 The said con1missioner or commissioners, judge, justice of the peace, 
notary public, or clerk of the district or circuit court, shall attend at the time and 
place appointed, when each and every person who may tl1ink himself or herself in
terested in the deposition about to be taken may attend, by themselves, or attor
neys, and may examine and cross examine such deponent or deponents, and all 
such questions as may be proposed, together "'ith the answers tl1ereto by the wit-· 
ness, shall be reduced to ,vriting in the English language, or in the language of the 
witness, (provided he or she shall not understand English) as near as possible 
in the exact words of such deponent, which said questions and ansvvers, when 
reduced to "'riting as aforesaid, shall be distinctly read oYer to the .'\vitness, and, 
if found to be correct, shall be signed by him, or lier, in the presence of the 
said comn1issioner or commissioners, or judge, ( as the case may be) who shall 
thereupon 3-;dminister an oath or affirmation to such ,vitness, as to the truth 
of the deposition so taken as aforesaid, and shall annex at the foot thereof a 
certificate, subscribed by himself or themselves, stating that it was sworn to and 
signed by the deponent, and the time and place, when a.nd where the same was 
taken; and all such depositions, when thus taken, shall be carefully sealed up 
and transmitted to the clerk of the district or circuit court of the county, fro1n 
which such dedimus shall have been issued, within thirty days from the taking 
of the same, who shall thereupon enter the same at large upon the records in 
his office, and shall certify on the back of such deposition that the same has 
(230] been duly recorded, and return it to the person or persons for whose benefit 
it shall have been taken. 

SEC. 13. All depositions taken in manner and form as is provided in the 
two foregoing sections, or a duly certified copy of the record of any such depo
sition, in the case of the death of any such deponent, or in case of inability to 
give testimony in consequence of his, her, or their insanity, or imbecility of 
mind or body, or where such ,vitness or witnesses shall be rendered incompetent 
by judgment of law, or in the event of his, her, or their removal, so that their 
testimony cannot be obtained in the ordinary way on trial, may be used as 
evidence: provided, that nothing herein contained sl1all be so construed as 
to prevent any legal exception being made and allowed to the reading of any 
such deposition, in any trial at la"v or in eql1ity, in which the same may be 
introduced as evidence. 

SEC. 14. The act, entitled '' an_ act concerning depositions,'' approved April 
12, 1837, as well as all other acts, and parts of acts, which shall come within 
the purview of, or be repugnant to this act, be and the same are hereby repealed: 
provided, that nothing in this act contained, shall be so construed as to affect 
any deposition heretofore taken in conformity ,vith the existing lavvs, or to affect 
any deposition or depositions whicl1 may be hereafter taken upon interrogatories 
now filed, or which may be filed before this act shall take effect, or ,vhich shall 
or may be approved by any court in this territory, so long as the existing laws 
shall remain in force. 

T1his act to take effect on the first day of April next. 
Approved December 19, A. D. 1838. 
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CHAPTER 58. 

DISTRICT PROSECUTORS. • 

AN ACT providing for tbe appointment of district prosecutors, and defini'ng their duties. 

SECTION. 

1. District prosecutor in each judicial 
district. 

2. Their dulies. 
3. Oath and bond. 

SECTIO:X. 

4. Vacancies, how filled. 

5. To give their advice to officers in 
their respective districts. Compen
sation. 

[231] Be it enacted by the Council and House of R epresen,tatives of the Territory 
of Iowa: 

SECTION 1. That there shall be a district prosect1tor appointed by the governor, 
by and with the advice and consent of the council, in each jt1dicial district in 
this territory, "1ho shall hold his office for two years, unless sooner removed, 
from and after his appointment. 

SEC. 2. It shall be the duty of the district prosecutor, in each judicial dis
trict, to prosecute all pleas, plaints, indictments, and presentments, and prose
cute all suits against delinquent sheriffs and collectors of the territory and 
county revenue, and all other persons who now are or may hereafter be in
debted to the territory, or any of the counties in their respective districts, 
where the territory or cot1nty may be a party, except in cases where complaint 
shall be made in the name of the territory for the benefit of some third person. 

SEC. 3. And the said prosecutor, before he enters on the duties of his office, 
shall take an oath, which oath shall be administered by the district judge of 
the district for which he may be appointed, faithfully to discharge the duties 
of his office, which oath it shall be the duty of the district judge to administer, 
and endorse on the back of the commission ; and he shall moreover execute a 
bond, with security to be approved by the district judge aforesaid, in the 
penalty of five thot1sand dollars, payable to the United States, conditioned for 
the faithful discharge of his duty as prescribed by law, and for the prompt 
payment of all sums of money that may con1e to his hands, by virtue of said 
office, to the. person or persons authorized to receive the same; wh:ch bond it 
shall be the duty of the said district judge to takP and forward to the offiee 
of the· secretary of the territory to be filed, and suit 1nay he brought on the 
same for delinqi1ency and defalcation, as in case of other civil officers. 

SEC. 4. That ,vhenever a vacancy shall happen by the death. resignation, 
or removal from office, of the prosecutor in any di<rtrict in this territory. it 
shall he the duty of the governor. upon being notified of the same. to appoint 
son1e fit per$On to fill such vacancy until the next 1neeting of the legislative 
assembly. 

SEC. f5. That the said district attorneys shall give their advice to the civil 
officers of their respectiYe districts, to11ching any matter in which the public 
have an interest: and the said district attorneys shall receive such com
pensation for their services, as the board of county commissioners of their re
spective counties shall from time to time deem proper, either as an annual 
salary, or by making payn1ent· on the bills for services rendered. as they shall 
judge best. 

Approved Jan·nary 15. A. D. 1839. 
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[232] CHAPTER 59. 

ELECTORAL DISTRICTS. 

AN ACT to district the territory of Iowa into electoral districts, and to apportion the 
representatives of each. 

SECTIO~. 

1. Districts constituted. 
2. Districts specified and apportion

ment of members. 

SECTION. 

3. Act of 1839 repealed. 

• 

Be it enacted by tke Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That the following shall constitute the electoral districts of the 

territory of Iowa, for the election of members of the council and house of repre
sentatives, and that each district shall elect and send to the legislative assembly, 
in manner directed by law, the number of members in this act apportioned to 
each. 

SEC. 2. That the county of Lee shall form the first electoral district, and shall 
be entitled to two members of the council, and three members to the house of 
representatives ;-the county of Van Buren and the country thereunto attached, 
shall form the second electoral district, and shall be entitled to two members 
of the council, and three members of the house of representatives ;-the county 
of Des l\Ioines shall form the third electoral district, and shall be entitled to 
one member of the council, and five members of the house of representatives;
the county of Henry shall form the fourth electoral district, and shall be entitled 
to one member of the council, and three members of the house of representatives ; 
-The county of Jefferson shall form the fifth electoral district, and shall be 
entitled to one member of the council and one member of the house of repre
sentatives ;-the counties of Louisa and Washington shall form the sixth elec
toral district, and shall be entitled to one member of the council, and two mem
bers to the house of representatives-the county of Louisa shall elect one, and 
the county of Washington one of said members ;-the counties of Muscatine and 
Johnson shall form the seventh electoral district, and shall each elect one mem
ber to the house of representatives, and two members to the council ;-the coun
ties of Cedar, Jones, and Linn shall form the eighth electoral district, and shall 
be entitled to one [233) member of the council, and two members of the house of 
representatives ;-the counties of Scott and Clinton shall form the ninth elec
toral district, and shall be entitled to one member of the council, and two mem
bers to the house of representatives ;-the counties of Dubuque, Jackson, Dela
ware, Clayton, and the country thereunto attached, shall form the tenth elec
toral district, and shall be entitled to two members of the council, and three 
members of the house of representatives-the county of Jackson shall elect one, 
and the counties of Dubuque, Delaware, Clayton, and the country thereunto 
attached,shall elect two of said members to the house of representatives. 

SEC. 3. That the act entitled '' an act to district the territory of Iowa into 
electoral districts and to apportion the representatives of each, approved J anu
ary 21, 1839,'' be and the same is hereby rE:}pealed. 

Approved July 30, A. D. 1840. 

-----
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CHAPTER 60. 

ELECTORAL DISTRICTS. 

AN ACT to amend an act to district the territory of Iowa into electoral districts, ap
proved July 30, 1840. 

SECTION. 

1. Ninth district divided. 

SECTION. 

2. When act in force. 

B e it enacted by the Council ana House of Representatives of the Territory 
of Iowa: 

SECTION 1. That the county of Clinton be and is hereby set apart from the 
county of Scott, in the election of members to the house of representatives, and 
shall be entitled to one member, and Scott county to one member, and the two 
shall elect one member to the council, as directed in the act to which this is an 
amendment. 

SEc. 2. This act to take effect and be in force from and after its passage. 
Approved February 10, A. D. 1842. 

[234] CHAPTER 61. 

DISTRIBUTION LAW. 

AN ACT to provide for receiving the proportion of money to which Iowa will be entitled 
under the distribution law. 

SECTION. 

1. Treasurer to receive amount. 

SECTION. 
2. Subject to appropriations by assem

bly. 

B e it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That the treasurer of the territory be and he is hereby author
ized to receive from the proper authorities of the United States, all sums of 
money to which said territory may be entitled under the provisions of the act 
of congress, of the fourth of September, 1841, entitled '' an act to appropriate 
the proceeds of the sales of the public lands,'' etc. 

SEC. 2. And the said treasurer is hereby r equired to keep all sums of money 
received as aforesaid, subject to appropriations hereafter to be made by the 
legislative assembly. 

Approved February 17, A. D. 1842. 
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I .; I CHAPTER 62. 

DEBTS OF TERRITORY. 

AN ACT to provide for the payment of the debts of the territory. 

SECTION. SECTION'. 

1. Treasurer to give notice that the 2. Certificate of balance due to be given. 
de'bts will be paid, and manner of 
doing it. 

Be it enacted by the Council a,nd Ho1ise of Representatives of the Territo1·y 
of Iowa: 
SECTION 1. 'l'hat the treasurer of the territory be ~d he is hereby authorized 

and required to give four weeks' notice in some newspaper published at Iowa · 
City, to all persons who hold claims against the territory, except those the pay
ment o.f which is otherwise [235] provided for by law, to make out and file with 
him, on or before the first day of J\1ay next, a full stateme:r;i.t of their respective 
claims. The treasurer, at the date last aforesaid, shall proceed to examine the 
said claims, and allow the same so far as he may believe them to be correct, and 
shall pay the same, pro rata, out of the funds arising from the proceeds of the 
sale of the public lands, under the distribution law. 

SEC. 2. That the treasurer shall give to each person entitled to it, a certifi
cate of any balance which may remain due to said person from the territory, 
after the dividend provided for in the preceding section. 

Approved February 17, A. D. 1843. 

CHAPTER 63. 

IMPRISONMENT FOR DEBT. 

AN ACT to abolish imprisonment for de'bt. 

SECTION. 

1. When a person may be arrested upon 
an original mesne or final process 
and required to give bail. 

2. Undertaking of bail in civil action. 
3. Scire facias issued against bail and 

execution awarded. 
4. A return if not found upon two 

writs of scire facias to be consid
ered a due execution of the same. 

S E CTION. 

5. What shall be adjudged a good de
fence of bail against scire facias. 

6. Choice of proceedings given to bail, 
against whom a right of action has 
accrued. 

7. Act of 1840 repealed. 

8. When this act in force. 

Be it enacted by the Oounoil and House of Representatives of the Territo1·y 
of Iowa: 
SECTION 1. That no person shall be arrested upon any original, mesne, or 

final process, or required to give bail, unless upon an affidavit being filed with 
the clerk of the court or justice of the peace, from which such process is to be 
issued, stating that the plaintiff verily believes that the person against whom 
such process is about to issue, will leave the territory or remove his property 
out of the same, before judgment can be obtained, or otherwise abscond so that 

mllllllllllllla 
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the process of the court, after judgment cannot be executed, and upon such 
affidavit being :filed, the clerk shall endorse that bail is required, and in what 

sum. 
SEC. 2. That when any person may be held to bail in any civil ac-[236]-tion, the 

undertaking of the bail shall be, that the defendant shall not remove his prop
erty or effects out of this territory, until the plaintiff's judgment, if one shall 
be recovered, is discharged. 

SEC. 3. That upon a return of no property found on any :fieri facias, di
rected to the proper county, it shall be lawful for the plaintiff to cause a scire 
facias, to issue against the bail, suggesting that the defendant has removed his 
property or effects out of this territory, and should the bail not answer the scire 
facias, upon due execution thereof, or should it appear to the satisfaction of the 
court upon issue joined that the defendant has removed his property or effects 
out of this territory, after the undertaking of such bail, and that the plaintiff's 
judgment remains unsatisfied, judgment of execution shall be awarded against 
the bail, for the amount of the original judgment, or so m11ch thereof as may 
remain undischarged. 

SEC. 4. That a return of not found upon two writs of scire facias, directed 
to the proper county shall be considered a due execution of the scire facias 
authorized by this act. 

SEC. 5. That upon the trial of any scire facias, herein directed to issue, the 
defendant shall be allowed to plead, and prove that the defendant in the original 
action was insolvent at the time said bail was given, and if that fact be proven, 
it shall be adjudged a good defense. 

SEC. 6. That in all cases ,vhenever a right of action against bail in any suit 
may have heretofore accrued, the party to whom the same shall have so accrued, 
may have his election, to proceed by an action on the bail bond or by a scire 
facias, as above provided, so that the same be adapted to the circumstances 
of the case. 

SEC. 7. That an act to abolish imprisonment for debt, approved January 17, 
1840, be and the same is hereby repealed. 

SEC. 8. This act to take effect and be in force, from and after its passage. 

Approved February 8, A. D. 1843. 

[237] CHAPTER 64. 

DOGS. 

AN ACT to prevent injury by dogs. 

SECTION. 
1. Owner of dog or dogs known to kill · 

or injure domestic animals liable 
to damages. 

2. Persons justified in killing dogs 

SECTIO~-

found worrying or injurlng domes
tic animals. 

3. Act in for ::-e from l\1ay. 

Be ·it enacted by the Council and House of Representatives of tlte Territory 
of Iowa: 
SECTION 1. That if any dog or dogs shall kill or injure any sheep, lamb or 

other domestic animal, the owner or harborer of any such dog or dogs, shall be 

l 
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holden for all damages ,vhich 1nay be sustained therebJ~, to be recovered at the 
suit of the party injured, before any justice or court having cognizance. 

SEC. 2. That it shall be lawful for any person or persons, forthwith to kill, 
"·ound or destroy any dog or dogs, which may be found worrying or injuring 
any sheep, lamb or other domestic animal: provided, that nothing in this act 
shall be so construed as to justify any person in killing any dog that may be 
set on any trespassing animal, found within or without the inclosure of any 
person. 

SEC. 3. This act shall take effect and be in force, from and after the first 
dav of l\Iay next. 

• L 

.A.pproYed February 16, A. D. 1843. • 

CHAPTER 65. 

DIVORCE AND ALIMONY. 

AN ACT relative to divorce, alimony and other purposes. 

SECTIOX. 

l. Jurisdiction of district courts, bill of 
complaint, affidavit and place of 
trial. 

2. Causes for divorce. 
3. Act to apply to residents only. 
t 238] 4. Mutual crime or collusion of 

parties to defeat the biJl. 
5. Alimony and maintenance of chil

dren. 
6. Rights by marriage forfeited. 
'i. Decree rendered when defendant 

fails to answer upon proper notice. 
8. Court may decree or compel an ap

pearance. 

SECTIO:'<. 

9. Husband abandoning his wife. 
10. Husband a'bandoning or refusing to 

support his wife may be held to 
bail. 

11. Undertaking of bail. 
12. Proceeding against a non-resident de

fendant. • 
13. Wife obtaining a divorce, estate by 

marriage to revert. 
14. Testimony, how given. 
15. Parties aggrieved may appeal. 
16. Repealing clause. 
1 7. When act in force. 

Be it ena.ctecl by tl1e Council a-1id House of Representatives of the Territory 
of ]OU-'G: 

SECTION 1. That the district courts as courts of chancery, shall have original 
jurisdiction in all cases of divorce and ali1nony, and guardianship connected 
there,vith. and the like process ancl proceedings shall be had in all such cases 
as are had in other cases in eql1ity. The bill of complaint shall he accompanied 
bv an affidaYit annexed thereto. that tl1e facts stated in said bill are true ac-

• cording to the best knowledge and belief of complainant, that the complaint is 
not made by collusion between the complainant and the defendant, nor through 
fear, restraint or out of levity, for the mere purpose of being separated from 
each other, h11t in sincerity and truth, for the reason n1entioned in said bill. 
The ·proceedings shall be in the county ,vhere the complainant resides, and the 
process of the court may be directed into any other county in the territory, 
,vhPre the defendant may reside. 

SEc. 2. That divorces from the bonds of matrimony, may be decreed for the 
following causes: · 

1. ,,There either oi the parties at the time of the marriage was impotent. 

I 
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2. v,There either p arty had a law.ful husband or \Vife living at the tirne of 
the 1narriage. 

:3. If either party shall haYe co1nmitted adultery subsequent to the marriage. 

4. Where either party shall "'ilfully desert the other and absent him or 
herself, without reasonable cause, for the space of one year. 

5. Where either party shall be convicted of felony or infamous crime. 
6. v\7here either party shall be addicted to habitual drunkenness, provided 

that said habitual drunkenness shall b~ contracted after marriage. 
[2391 7. Where either party shall be guilty of such cruel and barbarous treat

ment as to endanger the life of the other. 
8. When either party shall offer su·ch indignities to the person of the 

other as shall r ender his or her situation intolerable. In all such cases the 
innocent and injured party may obtain a divorce from the bonds of matrimony, 
but no sucl1 divorce shall affect the legitimacy of children. 

SEC. 3. That no person shall be entitled to divorce from the bonds of matri-
1nony, ,vho has not resided in this territory six 1nonths, next preceding the 
time of filing the hill therefor, unless the offense complained of was committed 
in this territory, or ,vhilst one of the parties resided therein. 

SEC. 4. That if it shall appear in evidence to the court that the offense or 
injury complained of shall haYe been occasioned by the collusion of the parties, 
or done with an intent to procure a divorce, and that the complainant consented 
thereto, or that both the parties have been guilty of adl1ltery, then no divorce 
shall be decreed: and every such hill shall he dismissed with costs against the 
complainant. 

S EC. 5. That whenever a divorce, as aforesaid, shall be decreed, the court 
shall make such order and decree touching the estate and property of the parties, 
the alimony and maintenance of the wife, the guardianship, custody, care, and 
1naintenance of children, as fro111 the nature of the case and circun1stances of 
the parties may appear to the court equitable and just. When the wife is com
plainant the court shall order the defendant to give security for such alimony 
and maintenance as shall be decreed against him, a:ad upon his n eglect or 
refusal to give the security r equir ed, or upon the default of him or his security 
to pay or provide such alimon:v or maintenance, the court shall award execution 
for the collection thereof, or n1ay proceed to enforce the performance of the 
order or decree of said conrt hy a sequestration of property or by such other 
lawful ,vays an d means as accord vvith the usages and practice of courts of 
equity. And the said courts on the application of either party may make such 
alterations from time to ti1ne in the alimony or maintenance allowed as may be 
proper, and may order any reasonable sum to be paid for the support of the 
,:rife during the pendency of her application for a divorce. 

SEC. 6. That wheneYer a divorce from the bonds of 1natrimony shall be de
c!'eed, the guilty party shall forfeit all right acquired by virtue of such 1nar
r1age. 

SEC. 7. That "'hen the defe11dc1nt to any hill of divorce is a non- [240] -resident 
of the territory at the time of filing the bil1, or where a subpoena has hren issued 
and returned non est, the complainant may have an order of publication for a 
decree pro confesso, issued by the clerk of th<> court where the petition is pend
ing: provided, the order for pubUcation be published, in some newspaper printed 
in the territory, for eight successive weeks, next before the succeeding term of 
said court. And in all cases if the defendant does not appear and ans\,er said 
hill upon the return of such order, upon proof being made of the good condurt 
of the complainant and to satisfy the court that the complainant is the innocent 
and injured party, the said court shall proceed to a final decree. in the same 
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manner and with the same effect, as if the defendant had appeared and an
swered the complainant's bill. 

SEC. 8. That when a subprena ·has been personally served upon any defendant 
to a bill of divorce, and such defendant fail to appear and answer said bill, 
tl1e court may either render a decree, pro confesso, or compel an appearance 
and answer, by attachment. 

SEc. 9. That when the husband, witl1out good cause, shall abandon his wife, 
and neglect or r efuse to provide for her maintenance and support, the district 
court, upon a petition being filed by the wife, supported by competent proof 
of such desertion and neglect, or refusal to provide for her support, or the sup
port of his children, shall have power to decree such support and maintenance 
for such wife, and the children by that marriage, out of his property, and 
for such length of time as the nature and circumstances of the case may require, 
and may compel the defendant to give security to abide by and perform the 
decrees of the court in the case; and the court shall have power, from time to 
time, to alter and change such allowance as shall be equitable and just under 
the circumstances of the parties, and to enforce their orders and decrees in all 
such cases as is hereinbefore provided. 

SEC. 10. That when the husband is about to abandon, or has abandoned, his 
,vife with the intention of leaving the territory, and neglect or refuse to pro
vide for her support, or the support of his children, upon a statement filed by 
her of that fact, with the clerk of the district court, supported by the affidavit 
.of two creditable witnesses, the clerk shall thereupon issue a capias to hold the 
said l1usband to bail, and endorse thereon that bail is required, and in what 
sum, according to the circumstances of the case. 

SEC. 11. That when the husband is held to bail the undertaking of the bail 
shall be that the defendant appear at the next term of the district court, to 
abide by and perform the decrees of the court in the case, [241] and at the 
next term of the court such order shall be taken in the premises as is provided 
for in the ninth section of this act. 

SEC. 12. That in all cases of proceeding against a non-resident defendant 
for divorce, the plaintiff may cause personal service of the bill and subprena to 
be made on the defendant by some disinterested person, and by proof of service 
so made by the affidavit of the person making the same, or by his testimony in 
open court, the plaintiff may proceed to a decree in the same manner as if pub-
1 ication had been duly made and the defendant had not appeared: provided, 
such service shall have been made in time for the defendant to reach the place 
where the suit is pending by traveling at the rate of twenty miles per day, 
before the decree is made. 

SEC. 13. That when a wife shall obtain a divorce from the bonds of matri
mony all the estate and property that came to the husband by virtue of such 
marriage, that remains undisposed of at the time of filing of the bill, shall 
revert to, and be settled in the decree of divorce upon the wife and children, 
if there be any by the marriage. And if any part of such estate or property 
be invested in other property, the court shall decree the valt1e thereof ot1t of 
the estate or property in which the sa1ne may have been thus invested. 

SEC. 14. That in all cases of divorce the testimony in behalf of either party 
1nay be taken and certified as is required in other causes in chancery, or the same 
may be given viva voce on the trial of any such cause. 

SEc. 15. That if either party shall feel aggrieved by any final order or decree 
of the district court in any case of divorce, the party so aggrieved may appeal 
to the supreme court as in other cases in chancery. 

SEC. 16. That a-a act concerning divorces approved, December 29, eighteen 
hundred and thirty-eight, and an act relative to divorce, alimony, and other 
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purposes, approved, January 17, 1840, and an act to amend an act relatiYe to 
divorce, alimony, and for other purposes, approved, February seYenteenth 
eighteen hundred and forty-two, be and the sa1ne are hereby repealed: pro~ 
vided that nothing in this act shall in any wise effect any petition for divorce 
and alimony no"r pending in the courts of this territory. 

SEC. 17. This act to take effect , and be in force, from and after its passage. 

Approved January 20, A. D. 1843. 

[2421 CHAPTER 66. 

EDUCATION . 

.t1~N ACT confirming grants of property made for the encouragement of education. and 
for other purposes. 

S ECTION . 

1. Gifts and grants heretofore made to 
be recorded. 

2. Donations made by private individ
uals to be made to county commis
sioners. Proviso. 

S ECTION . 

3. Trespassers upon grant liable for 
damages. 

4. Grants perverted or abandoned to 
vest in county, unless other"'ise di
rected by donor. 

Be it ena,cted by tlie Council and Ilouse of Represen,tatives of the Terr·itory 
of Iowa: 

. 
SECTION 1 . . That all gifts a11cl grants heretofore made of land, for the erec

tion of a school house, a house for divine worship, and for burying the dead, 
"'here such gift or grant of land Rhall not exceed ten acres for a church or 
h11rying ground, shall be held Yalid in la,v to the use of the person or persons, 
or religious society, therein nan1ed, for the purpose of education, for divine 
\Yorship, or for the interment of the dead, and none other: provided, that such 
gifts and grants shall be r ecorded in the county where s11ch lands n1ay lie, 
\\ri.thin twelve months fron1 the passage of this act. 

SEC'. 2. v\TJ1en any pel'son shall hereafter deem it proper to make a dona
tion or grant of land for the purpose of erecting a house for divine worship, 
a house for education, or for the inter1nent of the dead, such deed, or gift, 
or grant, shall be made and executed to the co11nty commissioners of the proper 
county, and their successors in office, in trust and for the use of the persons, 
society, or collection of people, therein named, which shall be held and used 
by such society, persons, or body of people, as therein directed, for the sole 
use of education, diYine worship, and inter1nent of the dead, and none other; 
which deed shall be recorded, in the recorder's office of the proper co1mty, 
,vi.thin twelve months after the execution of the same : provided, that jn no 
case shall such grant for the erection of a house for divine worship exceed in 
quantity ten acres of land: provided always, that no such gift or grant, as 
aforesaid, shall be considered good or valid when made to defraud creditors. 

[2-1~) SEC. 3. If any person or persons shall commit any trespass upon the 
pre1nises so granted. such trespasser shall be liable to pay all damages so com
mitted, to be recoYered in the na111e of any person who ,vjll sue for the sa1ne. 
and when recoYered shall be paid over to those persons or societies interested 
ir. the pren1ises, to be expended by them in repairing such damages, or makin~ 
any i1npr0Yen1ent thereon that they n1ny think fit . 

r 
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SEc. 4. vVhen any gift or grant, as aforesaid, shall be perverted or used 
for any other purpose than contemplated by this act, or shall be abandoned 
by the donees, such gift or grant shall becon1e vested in the county wl1ere such 
lands ma:y lie, unless other,vise directed in such gift or grant by · the donor, 
and shall be sold by the order of the county commissioners of such county, 
and the proceeds thereof applied for the t1se of education in such county. 

~~pproved January 15, ... ~. D. 1839. 
• 

CHAPTER 67. 

FOREIGN EXECUTORS. 

AN ACT to regulate the institution of suits by foreign executors, administrators and 
guardians, ,vithin this territory. 

SECTION. 

1. Foreign executor or administrator al
lowed to prosecute suits in the ter
ritory. 

:?. Required to produce certified copies 
of letters of administration. 

S EC'l'IOX. 

3. Letters being recorded to have full 
po,ver as if granted in this terri-
tory. 

-1. \\'hen act to take effect. 

Be it en,acted by the Co1t1icil and House of Representatives of the, Territory 
of loiva: 
SECTION 1. That when any letters testamentary or of administration may 

have been or shall be granted on the estate of any deceased person who may 
baYe been a resident in any one of the United States or territories thereof, 

• except this territory, any person or persons to whom either of said letters may 
haYe been or shall be granted shall be enabled to prosecute suits in any court in 
this territory, in the same manner as if .such letters had been granted to such 
person or persons by any court in this territory. 

[2-!4) SEc. 2 That such person or persons shall, upon the trial of any suit in 
this territory instituted 11nder such letters, produce a copy of the same authenti
cated by the certificate of the officer who may have granted the same, or his 
successor in office, under the official seal of his court, that such letters were 
granted in conformity with the laws of the state or territory where the same were 
granted. And such letters, when so certified and produced, shall be conclusive 
evidence of the ability of such person to institute such suit. 

SEC. 3. Any foreign executor or administrator may produce his letters testa-
111e11tary or of administration to any co11rt of probate in any county in this 
territory, wherein tl1ere is any estate belonging to the testate or intestate, 
and have the same recorded therein, and thereafter shall be as fully empowered 
to ad1ninistar upon the estate of his testate or intestate within this territory, 
ns if letters testamentary or of administration had been originally granted by 
:;;ome court of probate within this territory. 

SEC. 4. This act to take effect from and after its passage . 
.. A.pproved December 20, A. D. 1839 . 

1 
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CH.A.PTER 68. 

ELECTIONS. 

AN ACT providing for and regulating general elections. 

SECTIOX. 

1. County officers. 
2. Delegate to congress members of the 

legislature and county officers. 
3. Appointments of judges, clerks of 

election, notice of appointment, etc. 
4. Three notices for each precinct to be 

delivered to sheriff. Form of same, 
poll books, etc. 

5. Notices to be posted up by sheriff. 
G. ·v~cancy in office of judges, how 

filled. 
7. Oath to be taken by judges. 
8. By whom administered. 
9. Opening of the polls, proclamation of 

the same. 
10. Manner of voting. 
11. Place of voting and punishment for 

voting more than once. 
12. Qualifications of voters and fine for 

voting without the requisite quali
fications. 

13. Constables to attend at elections for 
preservation of order. 

14. Examination of poll books and cer
tificates of election. Disposition of 
poll books and punishment for neg
lect. 

r245] 15. Opening of returns, abstracts, 

SEC'l' JO~. 

certificate of election, tie, compen
sation of judges, etc. 

16. Decision to be by lot when two or 
more have an equal number of 
votes for the same office. 

17. Returns to be made to the secretary. 
Votes for delegate canvassed, etc. 

18. l\1essenger employed to procure re
turns. 

19. R esignation, vacancies, etc., how 
filled. 

20. Proceedings in case of contested elec
tions, for legislative assembly. 

21. Proceedings in case of contested 
election for coroner, county com
missioners, etc. 

22. Fine and punishment of judges for 
illegal and improper discharge of 
duties of their office. 

23. If two or more counties united, votes 
to 'be counted in senior county. 

24. Vacancy iu the office of member of 
council or house of representatives. 

25. Compensation of judges. 
• 26, When county or district divided be-

fore election to fill vacancy. 
27. ~'hen and where returns to be made 

in cases as above. 
28. Repealing clause. 

Re it enacted by the Council ancl Hoitse of Representatives of the Territory 
of Io1ua: 

SECTION 1. That there shall hereafter be elected in each organized county 
in this territory, three county commissioners, one sheriff, one coroner, one 
county recorder, one county trrasurer, collector, one judge of probate. one 
county surYeyor. and one county co1n1nissioners' clerk, ,vho shall be elected and 
hold their offices as hereinafter provided. 

SEC. 2. That an election for members of the house of representatives, for 
county treasurer, eollector, and county commissioners shall take place on the 
first Tuesday of October, eighteen h11ndred and forty-three, and on the san1e 
day in eYery year thereafter. ..t\n election for delegate to congress and co11nty 
RUrYeyo1·. i-hall take place on the :first Tuesday in October, eighteen hundred 
nnd forty-three. a11<l on the sc1111c day in every second year thereafter. .c\n 
election for 111en1hers of the council, sheriff, conunissioners' clerk, coroner and 
recorder, shall take place on the first Tuesday in October, eighteen hundred 
and forty-fo111>, and on the same day in every second year thereafter. .i-\n 
election for judges of probate, shall take place on the first Tuesday in October. 

· eighteen hunclrrd and forty-three, and on the san1e clay in every third year 
thereafter. 

• 
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SEC. 3. That the county commissioners, shall respectively at their reg11lar 
annual session in J11ly preceding tl1e general election, where the counties are 
not organized into to,vnships, appoint three capable and discreet persons, pos
Sf>ssing the q11alifications of electors, to act as judges of the election, at any 
election precinct, and for each of the [2-:1:6] polls of election as provided for in the 
act setting off and establishing towns or districts, ( as the case may be) and 
the clerk of said board of commissioners, shall make out and deliver to tl1e 
sheriff of the county immediately after the appointment of said· judges, a 
notice thereof in writing, directed to the judges so appointed, and it shall be 
the duty of tl1e sheriff, within twenty days after the receipt of the said notice, 
to serve said notice upon each of the said judges of election; but in all or
ganized townships, the trustees of said townships shall act as judges of all 
elections held under the proYisions of this act, and the township clerk shall 
act as one of the clerks of said election, taking to his assistance son1e suitable 
person, to be approved of by said trustees. The said judges shall choose two 
persons having similar qualifications Vi'ith themselves, to act as clerks of the 
election. The said j11dges of election shall be and continue judges of all elec
tions of civil officers to be held at their respective precincts, until other judges 
sl1all be appointed, as l1ereinbefore directed, and the said clerks of election may 
continue to act as such, during the pleasure of the judges of election. And 
the county commissioners shall, from time to time, fill all vacancies ,vhich may 
take place in the office of judges of election, at any election precinct within 
their respective co11nties. 

SEC. 4. That the clerks of the several boards of county commissioners shall, 
at least fifty days previous to any general election, make out and deliver to 
the sheriffs of their respective counties three written notices thereof, for each 
electiop. precinct, said notices to be as nearly as circ11mstances will admit, as 
follows, to-wit: 

Xotice is hereby given, that on tl1e --- Tuesday th·e --- day of --
next, at the house of -- in the town (or district) of -- in tl1e county of 

an election will be held for territorial, county and town ( or district) 
officers. ( naming the offices to be filled, as the case may be) which election 
"·ill be o'pened at nine o'clock in the morning, and continue open until six 
o'clock in the afternoon of the same day. Dated at -- this --,day of -
,:\ .. D. (as the case may be.) Signed, A. B. clerk of the board of county com-
1nissioners. And it also shall be the duty of the clerk of the several boards of 
county commissioners to furnish one of the judges of every election precinct 
in the county ,vith t\vo poll books, and a copy of the several duties to be per-
for1ned by the judges and clerks. 

SEC. 5. And the sheriff aforesaid, to whom sucl1 notice shall be delivered as 
aforesaid, shall post up in three of the most public places in each town or district 
the notices referring to such town or district, (247] at least thirty days before the 
time of holding any general election, and at least eight days before the hold
iug of any special election, and in case where towns or districts may not be set 
off by law as election precincts, said notices shall be posted up by the sheriff 
as follo,vs: One at tbe house where the election is authorized to be held, and the 
two others at two of the most public and suitable places in that vicinity or 
settlement. 

SEC. 6. If any person appointed or elected to act as judge of the election, 
as aforesaid, sl1all neglect, or refuse to be sworn,. or affirmed, to act in such 
capacity, the place of such person shall be filled by any justice of the peace, 
residing within the county, town, or district, to be nominated by the other 
judge or judges of the election, and if there be no justice present, to act as 
judge. the other judge or j11dges of the election shall nominate one or more 
capahle and discreet elertors, residing ,vithin the county, town, or district, to 
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fill such ·vacancy or vacancies, and if there be no judge of the election present, 
to fill such vacancy or vacancies, by nomination, then such vacancy or vacancies 
shall be filled by the votes of such qualified electors, residing within the county, 
to-nm, or district, as may then be present at the place of election, and the jus
tice or justices, person or persons, so elected or no1ninated to :fill such vacancy 
or vacancies, shall be, and are hereby vested with the same power as if ap
pointed by the board of county comn1issioners, or elected as aforesaid. 

SEC. 7. Pretious to the votes being taken, the judges and clerks of the 
election shall severally take an oath or affirmation, in the following form, to 
,vit: I, A B, do solemnly swear , or affirm, (as the case may be) that I ,,ill 
perform the duties of judge (or clerk) of the election, according to law, and to 
the best of my ability, I will studiously endea-vor to prevent fraud, deceit or 
abuse, in conducting the same. 

SEC. 8. In case there shall be no justice of the peace, or judge, present, 
at the opening of the election, or in case such judge or justice shall be ap
pointed a judge or clerk of the election, it shall be lawful for the judge of the 
election, and they are hereby empowered to admini$1;er the oath or affirmation 
to each other, and to the clerks of the election, and the person administering 
such oaths or affirmations sl1all cause an entrv thereof to be made and sub-

~ 

scribed by him, and prefixed to the poll books. 
SEC. 9. That all elections to be held under this act, the polls shall be opened 

at the hour of nine o'clock in the 1norning, and continue open until six o'clock 
in. the afternoon of the same day, at which time (248] the polls shall be closed: 
provided, ho-n·ever. that if no judge shall attend at the hour of nine o'clock in 
the morning, and it shall be necessary for the electors present to appoint 
judges to con duct the election, as hereinbefore prescribed, the election may in 
that case commence at an hour before the time for closing the polls shall, arriYe, 
as the case may require. And, provided also, that the judges of the election 
111ay, if they shall deem it necessary, for the pt1rpose of receiving the votes of 
all the electors wishing to vote, postpone the closing of the polls until nine 
o'clock at nigl1t. Upon opening the polls, one of the clerks, under the direc
tion of the judges, shall make proclamation of the san1e, and thirty minutes 
before the closing of the poll, proclamation shall be made· in like manner. that 
the polls ,vill be closed in half an hour. 

SEC. 10. The manner of voting shall be by the electors approaching the 
hallot box at any ti1ne when the poll is opened, and bJr presenting their ticket 
to one of the judges who shall deposit the sa1ne immediately into a ballot box 
prepared for that purpose, and the clerk shall take down the name of all such 
Yoters. 

SEC. 11. It shall be la,vful for any elector to Yote for delegate to congress. 
at any place of holding an election "-ithin this territory; for men1bers of the 
council and house of representatives. at any place of holding an election in the 
county or district in which he may reside: for coroner, county con1n1issionel', or 
county officers. at any place of holding an election in the county in which he 
resides. but for constables. and other to"-n officers. he shall not vote out of the 
town or district in ,,·hich he resides. A11d if an>· rlector shall Yote more than 
once. at anv election held under the atlthoritv of this act. for the san1e officer, 
he shall be· fined jn the sum of one hundrecl dollars, to be recovered. hy in
dictn1ent, before any court of competent jurisdiction. and the ,vhole of such fine 
shall be appropriated to the 11se of the county in which the offense may haYe 
heen committed. 

SEC. 12. No person shall be entitled to Yote at any election in this territory, 
wl10 has not attained the age of twenty-one years, who is not a free white male 
citizen. 01· foreigner duly naturalized. according· to the acts of congress on 
that subject. and "·ho has not resided in this territory, £or at least six months 
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i1nmediately preYious to his application to vote; and when any person shall 
present himself to give his vote, and· either of the judges shall suspect that 
such person does not possess the requisite qualifications of an elec
tor, or if his Yote shall be challenged by any elector, who has previously given 
his Yote at such election, the judges of st1cl1 election shall tender [249] to st1ch 
person, an oatl1 or affirmation in the follo,ving form, to wit: I, A. B., do sol
e111nly swear or affirm, ( as the case may be,) that I am a resident of----, 
in the territory of Iowa, a citizen of the United States, that my place of resi
dence has been in this territory, for the period of six months immediately pre
ceding this election, that I haYe to the best of my knowledge and belief, at
tained the age of twenty-one years, and that I1 .have not voted at this election. 
And if either of said judges, or any other person, who sl1all have voted at such 
election, shall still doubt the legality of such vote, the judges may propound 
such interrogatories to the person so offering to vote, tot1ching his competency, 
as they may deem proper; and if the person so offering to vote, sl1all take such 
oath or affirmation, and make full and satisfactory answers to such inter
rogatories, his vote sl1all be received, unless it shall be proved by evidence 
Ratisfactory to a majority of the judges, that said oath or affirmation is false. 
and if st1cl1 person refuse to take such oath or affirmation, or 1nake full and 
satisfactory answers to such interrogatories, his vote shall be rejected, and if 
any person shall take the said oath or affirmation, knowing it to be false, he 
sball be deemed guilty of wilful and corrupt perjt1ry, and shall on conviction, 
suffer such pt1nisbn1ent as is no'\v or shall hereafter be prescribed by law, for 
persons guilty of perj·nry. And if any person shall vote at an election, "'rho 
is not a q11alified voter, he shall forfeit and pay any sum not exceeding fifty 
dollars, nor ]es~ than twenty-five, to be recovered in the same manner, as other 
penalties under this act are. 

SEC. 13. For the preservation of order, as well as the security of the jt1dges 
and clerks of the election, from insult and abuse, it shall be the duty of the 
constable or constables, residing within the town or district, who shall be 
designated for the purpose by the judges of the election, to attend at all elec
tions within such town or district; and sho11ld no constable attend at such 
election, the judges are hereby authorized and empowered to appoint one or 
more special constables, to assist in preserving order during the election. And 
,1ny perso11 "rho shall ~onduct in a disorderly or riotous manner at such election, 
and persist in such conduct after being warned of the consequences, shall be 
subject to a fine not exceeding twenty dollars, to be recovered for the use of 
the co11nty, before any justice of the peace therein, and if' the :fine be not im-
1nediately paid, be liable to be imprisoned by such justice, in the common jail 
for a term not exceeding six days, or until the :fine be paid. 

SEC. 14. The votes shall be publicly examined, and co1mted immediately 
after the close of the polls, and the clerks shall set do,vn in [250] their poll bookR. 
the name of eYery person voted for, written at full length, the office for whicl1 
s11ch person received such vote or votes, and the number he did receive, and 
that whene-Yer the judges of said election shall, upon canvassing the votes find 
t"'ro or more votes folded together, the said judges shall in that case reject all 
votes th11s folded, the number being expressed in words at full length; such 
entry to be made as nearly as circu1nstances ,vill ad1nit, in the following fol'm, 
to wit: 

At an election held at the l1ouse of ---, in --- town or district, in 
the county of---, and territory of Iowa, on the --- day of --- A. D. 
--, the following named persons received the nl1mber of votes annexed to 
their respective names, fo1· the following described offices, to wit: A. B. had 
--- votes for delegate to congress. C. D. had ---votes for member · of 
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the council. E. F. had --- votes for member of the house of representa
tjves. G. H. had --- votes for coroner. J. K. had --- votes for county 
rommissioner; and in the same manner for any other officer voted for. Certified 
l>y us, 

.\.TTEST. 
~<\.. B. } 
(\ D. Judges of Election. 
E. F. 

?.· ~: } Clerks of Election. 

The judges of election shall then enclose and seal one of the poll books under 
cover, directed to the clerk of the hoard of county com1ni.ssioners of the county 
in which such election is held, and tbe packet thus sealed, shall be conveyed 
hy one of the judges or clerks of the election, to be determined by lot, if they 
cannot otherwise agree, and deliver to the said clerk of the board of county 
com1nissioners, at his office within nine days from the close of the polls, and the 
other poll hooks shall be deposited ,vith one of the judges of election, to be 
determined as aforesaid, and the said poll books shall be subject to the inspec
tion of any elector, who may wish to examine it; and if any judges or clerks 
of election, at ,vhich he shall have served as judge or clerk, to carry the poll 
hook of such election to the board of commissioners, shall fail or neglect to 
deliver such poll book to said clerk, within the time prescribed by law, safe 
,vith the seal unbroken, he shall for every such offense forfeit and pay the sum 
of five hundred dollars, for the use of the county, to be recovered in the name 
of the commissioners of the county, by an action of debt in the district court. 

SEC. 15. On the ninth day after the close of the election, or sooner if all 
the returns be receiYecl, tb e clerk of the board of county cominis-(251 ]-sioners, 
taking to his assistance t,vo justices of the peace of his county, shall proceed to 
open said returns, and make abstracts of the votes in the following manner: the 
abstract of the votes for congress shall be on one sheet; the abstract of the 
votes for members of the legislative assembly, shall be on one sheet; the abstract 
of the votes for county officers, shall be on another sheet; and it shall be the 
duty of the said clerk of county commlssioners, jmmediately to n1ake out a 
certificate of election to each of the persons having the highest number of . 
votes for the legislative assembly, and county officers respectively, ancl to de
liver such certificate to the person entitled to it, on his making application for 
that purpose, to the clerk at his office: provided, that when a tie shall exist 
hetween two or more persons, for the council or house of representatives, the 
clerk of the board of county commissioners, shall give notice thereof to the 
sheriff of the county, who shall advertise another election, giving at least ten 
days notice, and it shall be the duty of the clerk of the board of county com
missioners of each county, on the receipt of the election returns of any general 
or special election, to n1ake out his certificate, stating therein their compensa
tion, to ,vhich the judges and clerks of each election may he entitled, for their 
services. and lay the same before the board of commissioners at their next 
8ession; and the said hoard shall order their compensation aforesaid to be 
paid out of the county treasury. 

SEC. 16. If the requisite nun1ber of county officers shall not be elected by 
reason of any two or more persons having an equal, and the highest number 
of votes for one, and the same office, the clerk, ,vhose duty it is to compare 
the polls, shall give notice to the several persons so having the highest and an 
equal nu1nbPr of votes. to attend at the office of the proper clerk, at a time to 
be appointed hy said clerk, ,,·ho shall then and there proceed publicly to decide 
by lot. ,Yhir.h of the persons so having an· equal number of votes, shall be de
clared <lnly elected, and the said elerk shall make out and deliver to the person 
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thus declared duly elected, a certificate of his election, as hereinbefore pro
vided. 

SEC. 17. The clerk of the board of commissioners, immediately after making 
out abstracts of the votes given in his county, shall make a copy of each abs
tract, and transmit it by mail to the secretary of the territory, and it shall be 
the duty of the secretary, with the marshal of the territory, or his deputy, in the 
presence of the governor, to proceed within forty days after the election, and 
sooner if all the returns be received, to canvass the votes given for delegate 
to congress, and [252] the governor shall grant a certificate of election to the per
son having the highest nun1ber of votes, and shall also issue a proclamation de
claring the election of such person; in case there shall be no choice, by reason 
of any two or more persons having an equal number of votes, the governor 
shall order a new election. 

SEC. 18. I f the returns of the election, of any county in this territory, shall 
not be received at the office of the secretary of the territory, within thirty 
clays of the election, the said secretary shall forthwith send a messenger to the 
board of commissioners of such county, whose duty it shall be to furnish the 
said messenger with a copy of such returns, and the said messenger shall be 
paid out of the contingent fund of said territory, the sum of ten cents for each 
mile he shall necessarily travel, in going to and returning from the office of 
the said clerk. 

SEC. 19. Any person who shall receiY'e a certificate of his election, as a 
n1ember of the council or l1ouse of representatives of the legislative assembly, 
coroner, or county commissioners, shall be at liberty to resign such office, though 
he may not have entered upon the execution of his duties, or have taken the 
requisite oatl1 of office, and when any vacancy shall happen in members of the 
council or house of r epresentati,,es of the legislative assembly, by death, r esigna
tion. or other"'ise, the goYernor shall issue a writ of election directed to the 
sheriff of the county or district, in which such vacancy shall happen, command
ing him to notify the several judges of election. in his county or district, to hold 
a special election to fill such vacancy or vacancies, at a time to be appointed 
hy the governor: provided, that if there be no session of the general assembly 
bet,veen tl1e happening of such vacanc~y, and the time of the general election, 
it shall not be necessary to order a special election to fill such vacancy. And 
,rhen any Yarancy shall happen in the office of sheriff, either by death, 
resignation, or otherwise, the clerk of the board of county commissioners, in 
which such vacancy shall happen, shall immediately notify the governor, that 
he may appoint some suitable person to fill such vacancy. And when any 
vacancy shall happen in the offire of delegate to congress. fro1n this territory. 
it shall be the duty of the governor to issue his proclamation, appointing a 
day to hold a special election to fill such vacancy. 

SEC. 90. I'f any candidate of the proper county, or district, shall desire to 
contest the validity of any election, or the right of any person declared to be 
duly elected to hold his seat in the council or ho11se of representatives of the 
legislative assembly, such candidate shall give notice of his intention in writ
ing, to the person "'hose election he in- [253 ]-tends to contest, or leave a notice 
thereof at his us11al place of residence within thirty-five days after the day of the 
election. expressing the points on wl1ich the same will be contested, the name of 
one of tl1e justices of the peace, who shall attend at the taking of the deposi
tions, the place where, and the time when, the said depositions ,vill be taken, 
,vhich ti1ne so fixed upon for the taking of the depositions, shall not exceed 
forty clnys fro1n the day of election, and the party whose election is contested, 
shall have a rigl1t to select another j11stice of the peace, and the two justices 
so selected, shall n1ake a choice of the third justice, and if they fail to agree 
on a third justice to act ."rith them, they shall proceed to select by lot a justice 
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0£ the peace, ,vho shall preside with them at the taking of such testimony, and 
the three justices thus selected, or a majority of them, shall have power , and 
they are hereby authorized, to issue subpoenas to all persons whose testimony 
may be reql1ired by either of the parties, co1nmanding such person to appear 
and give testimony, at the time and place therein mentioned, under the penalty 
of fifty dollars, to be levied on each and every delinquent, ,:vho has been duly 
served with process: provided however, that should the person whose election 
is contested fail to nominate a justice as aforesaid, it shall be the duty of the 
jnstice nominated by the person contesting the election as aforesaid, to select 
a justice of the peace, who shall proceed as above stated, and if any witness or 
witnesses summoned as aforesaid, shall fail or refuse to appear at the time 
specified in said notice, it shall be lawful for said justice, or either of them, to 
issue an attachment against such witness or witnesses, and the testimony of 
him, her, or them, so failing or refusing to appear, may be taken at any time 
before the next session of the legislature thereafter , by giving five days notice 
to the party whose election is so contested, and the party contesting the same . 
...:\nd if any justice of the peace selected as aforesaid, to attend at the taking 
of the depositions, shall without reasonable excuse, fail or r efuse to attend at 
the time and place appointed, after having undertaken to attend, he shall for
fei t and pay a fine of fifty dollars, to be r ecovered by action of debt, in any 
court having cognizance thereof, to be paid into the county treasury. And the 
~aid justices, ,vhen met, shall hear and certify, under seal, all testimony rela
tive to the said contested election, to the president of the council or speaker of 
the house of r epresentatives, as the case may require, and no testi1nony shall be 
heard by the said justice on the part of the person contesting the election, 
which does not relate to the points specified in the notice; a copy of said notice 
~hall be attested, either before, or at the tri-[254]-al, by the person who served or 
delivered the same, or its service proved, and a certificate of such proof en
dorsed thereon by said justice, and the notice transmitted with the other docu
ments, to the pr esident of the council or speaker of the house of representatiYes, 
to which ever body the person whose election is contested belongs. 

· SEC. 21. When any candidate shall desire to contest the validity of any 
election, or the right of any person declared to be duly elected to hold and 
exercise the office of coroner , or county commissioner, or any county office, 
such candidate so contesting the election, as aforesaid, shall proceed, in all 
respects, in the manner prescribed in the foregoing section, except that said 
justices, before named, after hearing and examining all testimony produced, 
as provided in the foregoing section, and having summed up the same, shall 
decide which of the said candidates shall, in their opinion, have been duly 
elected, and said decision shall be final, and certify the same to the clerk of the 
hoard of county commissioners of the proper county, who shall thereupon 
n1akc out and deliver to the successful party a certificate of his election, and 
all necessary costs accruing in any contested election, shall be paid by the 
nnsuccessful party, to be recovered by action of debt, as in other cases. 

SEC. 22. 'rhat when two or 1nore counties, are united in one council or 
r epresentative district, the clerk of the board of county commissioners of the 
county or counties last established, shall ,~1ithin twelve days after the day of 
election, attend at the office of the clerk of the board of county commissioners 
of the senior county, and there in conjunction with the clerk or clrrks of the 

· senior county or counties, shall con1pare the votes given in the several counties, 
. co1nposing such council or r epr esentative district, and said clerk shall immedi
ately make out a certicate of the election of the person or persons ha-ving the 
highest nun1ber of Yotes in snch counties, for members of the council or hot1se 
of reprrscntatives of the legislative assembly; which certificate shall he de
livered to thr persons entitled to it, on his application , by hin1self or agent, to 
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the clerk of the board of county commissioners, of the senior count3r, at his 
office. 

REC. 23. If any judge of the election, or clerk, or any other officer or person, 
in any manner concerned in conducting the election, shall . wilfl1lly neglect, 
improperly delay or refuse to perform any of the duties required by. this act, 
after having undertaken to perform such duties, he shall forfeit and pay to the 
county the sum of forty dollars. And if such j11dge of election, clerk or other 
officer, or person in anywise concerned in conducting the election, shall kn0Vi1

-

ingly admit any person [255] to vote not qualified according to law, or shall 
knowingly receive a.nd count more than one vote from one person, at the same elec
tion for one office, or shall be guilty of fraud, corruption or partiality in any 
1natter or things related to said election, each and every person so offending, 
shall forfeit and pay to the county the sum of one hundred dollars, to be 
recovered in any court of record in this territory, in the name of the board of 
county commissioners of the proper county, for the use of their county in an 
action of debt. ,vith costs of suit, or at the suit of any person who may sue 
for the same, the amount recovered to be paid into the county treasury, and 
every such person so offending, as aforesaid, shall moreover, on conviction, be ren
dered incapable of holding any office within this territory for the term of ten 
years thereafter. If any judges of election shall wilfully refuse to receive the 
Yote of any elector, who has a right, according to the laws of this territory, 
to vote at the polls where such judges preside, and who being challenged shall 
offer to take the oath prescribed in such cases, by this act, such judges of elec
tion, so refusing, shall be liable to the penalty of fifty dollars, to be recovered 
hy action of debt, in the name of the territory, or of any person who may sue for 
the same. the amotmt recovered to be paid into the col1nty treasury: provided, 
that nothing in this act shall be so construed as to prevent the judges from 
refusing to receive the vote of any person when it shall be proved to the satis
faction of a majority of them, that in taking the said oath he shall have sworn 
falsely. And if any judge of election shall order to be received, the vote of 
any person who, being challenged, shall not take the oatl1 or affirmation pre
sc-rihed by la,v, such judge of election offending, shall forfeit and pay the su1n 
of fifty dollars, to be recoYered by action of debt, in the name of the territory, 
or of any person suing therefor, the a111ount to be paid into the county treasury. 

8Ec. 24. When any vacancy sl1all happen in the office of me1nbers of the 
council, or house of representatives of the legislative assembly, by death, resig
nation, or otherwise, it shall be the duty of the clerk: of the board of co11nty 
commissioners of the county, if one county only, compose the council or repre
sentativr district, as soon as he shall be informed thereof, to notify the gover
nor of sucl1 vacanc:r, and if there be more than one county comprised within 
the limits of such council or representative district, it shall be the duty of 
the clerk of the board of county commissioners of the senior county in st1ch 
district, so to notify the governor, and the governor, immediately upon his 
rcceiviug such [256] notification, shall proceed in the same n1anner as is pre
scribed for other cases, in the nineteenth section of this act. 

SEC. 25. There shall be alloVired out of tl1e county treasury of each county, 
to the several judges and clerks of election, as a compensation for their ser
vices one dol1ur per day, and the person carrying the polls from the place of 
election to the clerks office, the sum of five cents per mile for going and re-
turning. • 

REC. 26. If a vacancy should orrur in the ronnril or house of representatives 
of this territory, from any cause, and if the county or counties co1nposing the 
cli.stri<>t in which the vacan<>y 1nay haYe occnred should haYe been decided after 
the election of the 1ne111ber whose seat is vacant, and before the el ection to 
supply the Yacancy; such election shall be ordered in every county in ,v.hieh 
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any part of the original county or district may be situated; but no person 
shall be permitted to vote at any such election, who does not at the time, reside 
within the limits of the original county or district in which such vacancy may 
have occl1rred: provided, that nothing herein contained, shall be so construed 
as to permit any person to vote, so residing within the said limits, who has not 
the other qualifications of a voter. 

SEc. 27. In cases of elections to fill vacancies, as provided for in the pre
ceding section, the returns shall be made by the clerks of the boards of county 
commissioners of the different counties, within twelve days, to the office of the 
clerk of the board of county commissioners of the original county composing 
the district, and certificates of election shall be made out and signed by the 
clerk of the board of county commissioners of the different counties, in which 
such election may have been held. 

SEC. 28. That all acts and parts of acts coming within the purview of this 
act, be and the same is hereby repealed. This act to take effect and be in force 
from and after the first day of July next. 

[257] CHAPTER 69. 

RIGHT. 

AN ACT to amend an act entitled an act to allow and regulate the action of right and 
the action of ejectment. 

SECTIOX. 

1. Return of writs. 
2. Time of return to be considered the 

appearance term. 
3. Writ of error to the supreme court, 

time and manner of obtaining the 
same. 

4. Defendant not liable for damages 

SECTIOX. 

when any valuable improvements 
have been made. 

6. Rights of defendant pending the ac
tion. 

6. Operations of thi,s act. 

7. Wben in force. 

Be it e'Ylactecl by the Council an,d House of Representatives of the Territory 
of I owa: 
SECTION 1. That hereafter ,vhen any person shall commence an ac

tion of right, or an action of ejectment, to obtain tl1e possession of lands or tene
ments, the summons or writ required by the acts to which this is amendatory, 
shall be returnable to the next term of the district court, after the issuing of 
said sum1nons or writ. 

SEC. 2. That the term to which said summons or writ is made returnable, 
shall be considered as the appearance term, at which term the court may re
quire the defendant or defendants to file his or their plea or pleas, but no trial 
shall be had at the appearance term. 

SEC. 3. That the defendant or defendants, in the above named actions of 
right or ejectment, shall have the right, if judgment be rendered by the dis
trict court against hin1 or them, to assign causes. of error as he or they may 
think proper, and remove said cause to the Sllpreme court of this territory, 
\Yithin eighteen n1onths after the judgment is rendered in the district court, 
by filing a bond to pay the costs if the judgment below should be affirmed, and 
after any defendant shall have filed a bond, as aforesaid, no writ. turning 
the defendant out of possession, shall be issued until the cause shall be tried 
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' by the supreme co11rt, and if any writ, as aforesaid, shall have been issu ed, 
it shall be forthwith returned to the clerk of the district court, and after said 
bond is filed, as aforesaid, it shall be a supersedeas, and no execution for [258] 
costs shall issue until said cause shall be decided by the supreme court. 

SEC. 4. That no defendant or defendants in the above named actions shall 
be liable for any damages to the plaintiff, nor in any action for mesne, profits, 
or damages, for use and occupation, if it shall appear on the trial of said cause 
that said defendant or defendants has or have made valuable improvements 
on said tract or tracts of land, the possession of which is sought to be recovered 
by the plaintiff or plaintiffs. 

SEC. 5. That during the pendency of any action of right or ejectment, the 
defendant or defendants shall have the right to use enough of timber for fire 
,vood, and to make such repairs as the premises may require. 

SEC. 6. That this act shall not affect any right of action already accrued 
to any person, nor shall it effect any tenancy existing bet,veen any private 
individuals or private corporation, nor shall it effect or have any force over 
contracts, either verbal or written, between land lords and tenants hereafter 
to be made, but that the land lords may have the benefit of the act allowing 
and regulating the action of right or ejectment, as though this act had never 
been enacted. 

SEc. 7. This act to take effect from and after its passage. 

Approved February 16, A. D. 1843 . 

• 

OrIAPTER 70. 

EJECTMENT. 

AN ACT to auo-,v and regulate the action of ejectment. 

SECTION. 

1. When ejectment may be maintained. 
2. The same. 
3. Executors or ad1ninistrators may 

maintain action of ejectment. 
4. Action by whom brought. 
5. Person through ,vhom defendant 

claims made co-defendant. 
6. Plaintiff's declaration. 
7. Declaration as executor. 
8. Plea of general issue by defendant. 
9. Operation of plea. 

10. What shall be sbo,vn to entitle plain· 
tiff to recover. 

11. What to be shown, when action is 
brought against a co-tenant. 

8EC1'10N. 

12. Plaintiff prevailing, amount of dam
(259) ages rrecovered. Proviso. 

13. Verdict "'hen right of plaintiff ex
pires before the trial of suit. 

14. Judg1nent against the defendant. 

lfi. Writ of possession given and its op
eration. 

16. Judgment in all cases unless other
wise provided for, shall be for re
covery of premises with damages 
and costs. 

17. Trespass, in the cases mentioned in 
the 2d section 111ay be 111aintained . 

18. Lin1i.tation of action. 

• 

B e it e,,acted by the Coiincil and Ho1tse of Representatives of the Territo·ry 

of Iowa: • 

SF:C'l'ION 1 . 'f·he action of ejectn1ent may be n1aintained in all cases \vhere 
the plaintiff is legally entitled to the possession of the premises . 

• 
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SEC. 2. 'l'be action of ejectment may also be maintained in all cases \vhere 
the plaintiff claims the possession of the premises, under or by virtue of, 

1. Any entry made with the register and receiver of the proper land office 
of the United States. 

2. .l1. pre-emption right under the laws of the United States. 
· 3. "\Vhere an improvement has been made by him on any of the public lands 

of the United States, whether the lands have been surveyed or not, and where 
any person other than those to whom the right of action is given by the pre
ceding clauses of this section, is in possession of such improvements. 

SEC. 3. The adn1inistrator or executor of any person who may have here
tofore died, or who may hereafter die, who may have in bis life time made im
provements on any of the public lands of the United States, whether he had 
a right of pre-emption to such improvements or not, under the laws of the 
United States, or ,vhether the lands on which such improvements may have 
hcen made have been surveyed or not, may maintain an action of ejectment 
for the recovery of such improvements to the same extent, and with the same re
strictions as provided by the preceding section for their testator or intestate. 

SEC. 4. The action of ejectment shall be brought and prosecuted in the 
real names of the parties thereunto, and may be brought against the person in 
possession of the premises claimed, or his lessor or both. 

SEC. 5. The person from or through whom the defendant claims title to the 
premises, may, on his motion, be made a co-defendant. 

SEC. 6. It shall be sufficient for the plaintiff to aver in his declaration, that 
on so1ne day therein to be specified, he was entitled to the possession of the 
premises, describing them, and being so entitled to [260] the possession thereof, 
that the defendant afterwards, on some day to be stated, entered into such prem
ises and unlawfully withholds from the plaintiff the possession thereof, to his 
damage in any sum he may claim. 

SEC. 7. In an ejectment brought by an executor or administrator, under the 
provisions of this act, it shall be sufficient for the plaintiff to aver in his declara
tion, that on the day therein specified, his testator or intestate was in possession 
of the premises, describing them, and by virtue of such possession such plain
tiff, on some day to be stated, became entitled to the possession of said prem
ises as execl1tor or administrator, and that on some day thereafter, the de
fendant entered into and took possession thereof to his damage any sum he 
111ay claim. 

SEC. 8. The defendant may plead the general issue to any action of eject-
111ent, or he may plead his defense specially; and all pleadings and proceedings 
in the action shall be condl1cted as in personal actions, except when it is other
\vise prescribed. The general issue shall be that the defendant is not guilty 
of unlawfully withholding the premises from the plain.tiff as alleged against 
h~. . 

SEC. 9. Such plea shall put in issue every matter required to be established 
by the plaintiff on the trial to entitle him to recover, and the defendant may, 
under such plea, give in evidence any matter in bar of the action. 

SEC. 10. To entitle the plaintiff to recover, it shall be sufficient for him to 
show that at the tin1e of the comn1encen1ent of the action the defendant \vas 
in possession of the premises claimed, and that the plaintiff had title thereto, 
or had the right to the possession thereof, as is declared by this act to be suffi-

. cient to maintain the action of ejectment. 
SEC. 11. If the action is brought by a joint tenant or tenant in comm?n 

against his co-tenant, the plaintiff shall also be required to show on the trial 
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tl1at the tenant actt1ally ousted him, or did son1e act amounting to a total 
denial of his right as such co-tenant. 

SEC. 12. If the plaintiff prevail in the action, he shall recover by way 
of dan1ages the rents and profits down to tl1e time of 1:ec0Yer1ng the saine. 
except ,vhere tl1e plaintiff or those under whom he claims title, n1ay have 
enter ed in any land office of the United States within this territory, tl1e im
provements of the defendant, and the action is brought to r ecover the posses
sion of such improvements, in which case the plaintiff shall r ecover no damages. 

SEC. 13. If the right of the plaintiff to the possession of the premises e:s:
pires after the commence111ent of the action, and before the trial, [261] the ver
dirt shall be rett1rned according to the fact, and judgment shall be entered only 
for the damages and costs. 

SEC. 14. If judgment should be r endered against the defendant, the judg
ment ~hall be for the recoYery of the premises, and a writ of inquiry shall be 
awarded to assess the damages. 

SEc. 15. "\\111en the judgment is both for the r ecovery of the possession of 
the premises and for tl1e damages, the plaintiff may have a writ of possession 
which shall command the officer to whom it may be directed to deliver to the 
plaintiff the possession of the premises, and shall also command him to levy 
and collect the damages and costs as in executions on judgments in personal 
actions. Where the jt1dgment for the plaintiff is only for damages and costs, 
executions may be issued thereon as on judgments in personal actions. 

SEC. 16. In all. cases where no other provision is made the judgment, if 
for the plaintiff, sl1all he for the r ecovery of the premises and tl1e damages 

and costs. 
SEC. 17. An action of trespass may be maintained in all the cases enun1er -

a.ted in the second section of this act. 
SEC. 18. No action of ejectment, when tl1e plaintiff does not claim title 

to the lands, shall be brought or maintained when the plaintiff or his t estator, 
or intestate has been five years out of possession . 

... -\.ppro-•,ed February 16, 1843. 

CHAPTER 71. 

EVIDENCE. 

AN ACT to authorize evidence by the oath of parties. 

SI°CTlO~. 

1. Party in suit to 'be witness for his 
antagonist. 

~- Deposition of non-resident party to 
be taken, by whom may be used. 

3. Opposite party may be sworn. R e-

SK<:'fJO~. 

fusing to testify, party offering de
mand or set off his o·wn witness. 

4. Limitation of evidence. 

5. Repealing clause. 

Be it e'Ylacled by the Coii1icil and Hoiise of Represe1itatives of the Territory 
of Iowa: 
SEC'l'ION 1. That either party in any suit in any court (262] ,vithin this t erri

tory, sucl1 suit being founded on contract, may cause the opposite party or 
any person of such party to be subprenred as a witness in the same manner, 
and with like effect as any other person. If the party after being personally 

\ 
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subprenred, fail to attend the trial personally, and such failure be not ac
counted for, the court may allow the other party to be sworn and examined as 
a ,vitness in all cases, and with like effect as if the suhprenred party had been 
personally present and had refused to testify . . 

SEC. 2. And when either party to any such suit is a non-resident of the ter
ritory, the opposite party may cause the deposition of such non-resident party 
to be taken, in the same manner and under the same regulations ( as far as 
applicable,) as the depositions of other witnesses are . taken: provided, that 
such deposition when taken may be used in evidence by either party: and 
provided further, that if any such non-resident party refuse to testify, then 
upon this fact appearing to the court where the suit is pending, the opposite 
party may be sworn and ex-a.mined as a witness. 

SEc. 3. If no evidence shall be given to establish any de1nand founded upon 
contract, or to establish any set-off, or if the evidence given be insufficient for 
that purpose. the court shall upon the application of the party offering such 
den1and or set-off, order the opposite party or any person of such party, to 
be sworn in relation thereto ; if the party thus required refuse to testify, the 
court shall allow the party offering such demand or set-off to be sworn and 
examined in relation to the same matter. 

SEC. 4. After the examination of either party, no further evidence shall 
be given in relation to such demand or set-off, by the party s,vearing the wit
ness. 

SEC. 5. An act entitled an act to authorize evidence by the oath of parties, 
approved December 23, 1839, and an act entitled an act supplementary to an 
act entitled an act to authorize evidence by the oath of parties, approved 
January 28, 1842, be and the same are hereby repealed. 

Approved January 20, 1843. 

[263] CHAPTER 72. 

FERRIES. 

AN ACT to regulate ferries in certain cases. 

S ECTION. SECTI0~-

4. Location of ferries. 1. When charters forfeited, towns to 
keep ferry. 

2. Privileges of town, etc. 
3. County commissioners to license fer

ries. 

5. New licentiate to purchase boats of 
former proprietors. 

Re it enacted bu the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That hereafter, when any charter that shall have been granted 
or that may hereafter be granted to any person, to keep a ferry across the 
Mississippi river, at any incorporated city or to,vn in this territory, shall, 
by reason of nonuser or misuser of such franchise, he, by a competent tribunal 
declared forfeited, that to prevent a public jnconvenjence, it shall be com
petent for the corporation of such city or to"rn to take charge of such ferry, 
to provide suitable water crafts, and keep the ferry in a proper manner until 
another chai-ter can be obtained from the legislative asse.mb]y. 

• 
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SEC. 2. 'rhat any such corporation, during the time they shall have sucl1 
ferry in their charge, shall be entitled to like privileges and liable in like 
manner for the faithful keeping thereof as the person was to ,vhom sucl1 charter 
had been granted. And such corporation n1ay charge and receive like rates 

of ferriage. 
SEC. 3. That the several boards of county commissioners are l1creby en1-

powered to grant licenS'es for keeping ferries on said l\l[ississippi river, at such 
places as are not provided for by charter in like manner and under like regu
lations provided in this act, and the "act to regulate ferries," approved De
cember twentieth, eighteen hundred. and thirty-eight. 

SEC. 4. That no license shall be granted to keep a ferry on said J\l[ississippi 
river, within two miles of any other licensed or chartered ferry. 

SEC. 5. That in all cases in this territory, if the board of county commis
sioners shall, at any time, grant a license to a person ,vho has not before kept 
the ferry, the said gra.ntee shall purcl1ase the boats of [264] the previous keeper, 
at the appraisal of three disinterested persons appointed by said board, if sucl1 
appraisers sball adj,idge said boats to be good and sufficient for the use of 
said ferry. 

Approved January 8, A. D. 1840. 

CHAPTER 73. 

FERRIES. 

AN ACT to regulate ferries. 

SECTIOX. 
1. Ferry shall not be kept without li

cense. 
2. Person applying for license, to rprove 

that be had given public notice of 
his intention to apply. · 

3. Conditions upon which county com
missioners may grant license. Pro
viso. 

4. Persons owning on both sides of a 
stream to have exclusive right to 
ferry. Proviso. 

5. Duties of persons obtaining license, 
and forfeiture for neglect. Fine 
for demanding unla,vful ferriage. 

6. Rate of ferriage fixed. 
7. Fine for keeping ferry ,vithout li

cense. 

SECTION. 

8. Suits under this act, bow brought, by 
,vhom prosecuted. 

9. Forfeiture by non-user or mis-user, 
when near or in a corporation, to 
be kept by same until a new char
ter is granted. 

10. Privileges and duties of corporations 
in such cases. 

11. County con1missioners may grant li
censes for ferries on the 11fississip
pi. 

12. Limitation of locations and proviso. 
13. Duty of county commissioners rela

tive to rates of ferriage on ferries 
kept by authority of legislature. 

14. Repealing clause. 

Be it enacted by the Co1,nci! a,,d Honse of Represe,itatives of the Te,·ritor)f 

of Iowa: 
SECTION 1. That no person shall be permitted to keep a ferry across any 

stream except the 1\iississippi river, running through or bounding on any county 
in this territory

1 
,vitbout having first obtained a license from the board of 

commissioners of the proper county1 for the purpose as hereinafter provided. 
SEC. 2. That the person applying for such license shall produce satisfactory 

evidence to the board of commissioners by the affidavit of tl1e applicant or other-

I 
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wise, of his having given notice by advertisement set up in at least three public 
places in the township or neighborhood where the ferry is proposed to be kept, 
t"'enty <lays prio1· to the sitting of [265] the board of commissioners, of his in
tention to apply to such board of cou1n1issioners for a license to keep a ferry. 

SEC. 3. That the board of commissioners being satisfied that the notice 
hereby required has been given, that a ferry is needed at such place, and that 
the applicant is a suitable person to keep the same, are hereby authorized to 
grant to the applicant a license, to keep the same for any term of time not 
exceeding five years, on the applicant paying into the county treasury of the 
proper county, a sum to be fixed by the board of commissioners, not less than 
two nor more than :fifty dollars annually, and on the applicants producing the 
county treasurer's receipt for the payment of the sum so fixed, he or she shall 
receive from the clerk of the board of commissioners, a license under the seal 
of the board of commissioners, for a time not exceeding the term aforesaid, 
for which he or she shall pay the clerk the sum of one dollar: provided, that 
all ferries s6 established, shall not be nearer than one mile of each other; except 
when the board of commissioners shall deem it indispensably necessary to the 
public convenience : proYided further, that said board of commissioners may, 
when they think the public good requires it, grant permits to any individual, 
to keep skifts alone, for the benefit of persons traveling on foot , and receiYe 
such pay therefor as the board may think proper, tlie said board of commis
sioners taxing the applicant for any Sltch permit, such sum as they may deem 
proper. 

SEC. 4. That the person ovvning or possessing land on both sides of any 
str~am where a ferry is proposed to be established, shall have exclusive right 
of a license for a ferry at such place, and when the opposite banks are owned 
by different persons. the rights to the ferry shall he mutltal, but if the owner 
does not apply , the board of commissioners shall grant a license to any person 
applying for the same, except ,vhere either of the landings are not in a public 
highway, the consent of the owner of the ground shall first be had in ,vriting: 
provided, when any person shall apply for a renewal of his license at the 
same place where he has kept the preceding year, the san1e 1nay he granted 
or r enewed without notice or petition. 

SEC. 5. That every person obtaining a license to keep a ferry, ( except a 
skiff or canoe ferry,) shall proYide and keep in complete repair, a good and 
sufficient boat for the safe conveyance of persons and property, and when the 
river or creek, over "'hich the ferry is kept, is passable, shall "'ith a sufficient 
number of hands to work and manage the boat, give due attendance from day
light in the morning, until [266] dark in the evening; and shall moreover at any 
hour in the night or day, ( that the creek or river can be passed,) when called 
upon for that purpose, convey the United States mail or other public express, 
across said ferry. And if any person having obtained a license as aforesaid. 
shall fail or neglect to perform the duties herein enjoined, or any of them, 
the person so offending. shall forfeit and pay for eYery such offense, a sum 
not exceeding twenty dollars. to be recoYered before any justice of the peace 
of the p1 oper county, at the suit of any person pro~ecuting for, and making 
due proof of such failure or neglect; and if any keeper of a ferry as afore
said, shall demand and receive a higher rate or sum for ferriages than shall 
be allowed by law regulating ferries, the person so offending, shall forfeit and 
pay for eYery such offense, a sum of not exceeding ten dollars, recoverable 
before any justice of the peace of the proper county, by any person making 
dl1e proof thereof, to be disposed of as hereinafter provided . 

. SEc. 6. That the board of county commissioners, at the same time they 
grant a license to keep a fc>rry, shall al~o fix the rate of ferriages, ,vhich the 
ferry keeper may demand and 1·eceive for the transportation of persons and 
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property; and it shall be the duty of the clerks of said board of commissioners 
to furnish eYery person on taking out a license to keep a ferry, ,vith a list 
of the rate of ferriages, ,vhich list the ferry keeper shall post up at the door 
of his ferry house or some conspicuous place convenient to said ferry. 

SEC. 7. That if any person shall keep a ferry and receive pay without being 
duly authorized, the person so offending, shall for every such offense forfeit 
and pay a sum not exceeding thirty dollars to be recovered by any person 
suing for the san1e before any justice of the peace having jurisdiction thereof. 

SEC. 8. Tl1at all actions or suits brought under the provisions of this act, 
shall be in the name of the United States of America, and tl1e court taking 
cognizance thereof, shall keep a recorcl of all fines and forfeitures recovered 
t1nder the san1e. and sheriffs, constables and other officers, shall pay all moneys 
withi.n thirty days after receiving the same, into the cot1nty treasury, and 
jl1stices of the peace and clerks of courts, before whom any fine is recovered, 
sl1all present an acct1rate acrot1nt thereof to the county treast1rer, on or before 
the first day of June annuallv, and tl1e clerks of the boards of commissioners 

• • 
sl1all. in like 1nanner retl1rn a list of all licenses by them issued, and to whom. 
and the prire of earh respectivel:r, and it shall be the duty of the county 
treasurer, to inform and prosecl1te all offenders against this act. 

[267] SEC. 9. That hereafter when any charter that shall have been granted, 
or that may hereafter he granted, to any person to keep a ferry across the iV1is
sissippi 1 iYer at anr incorporated city or to,vn in this territory, shall, by reason 
of nont1~er or 111i,;;u<:-:er of !'lt1ch franchise, be. by a competent tribunal, declared 
forfeited. tl1at to preYent a public inconvenience it shall be competent for the 
corporation of such city or town to take charge of such £err}", to provide suit
able ""ater crafts and keep the ferry in a proper 1nanner until another charter 
or licen!"e can he obtained, and said corporation shall be entitled to the license 
for the same. if desired by the proper authorities of said city or town. 

SEC. 10. That any st1ch corporation during the time they shall have such 
ferry in charge. shall be entitled to like privileges and liable in like manner 
for the faithful keeping thereof, f'R the person was to \vhom such charter had 
been granted, and such corporation may charge and receive like rates of 
ferriage. 

SEC. 11. That the several boards of county commissioners are hereby em
powered to grant licenses for keeping ferries on said l\Iississippi river, at such 
places as are not provided for, by charter, in like manner and under like 
reg11lations provided in this act. 

SEC. 12. That no license shall he granted to keep a ferry on said 1\1:ississippi 
river ,rithin t""O miles of any other licensed or chartered ferry: provided, this 
act shall not he so construed as to extend the present chartered limits of any 
ferries on the :\Iississippi river. 

SEC. 13. That the several boards of commissioners of the counties of this 
territory are hereby empowered and required to regulate and establish the 
rates of ferriage on every ferry in their respective counties, kept by authority 
of a charter from a legislative assembly, and that the duty of the clerks of 
said boards in such cases shall be the same as that prescribed in the eighth 
section of this act. 

SEC. 14. That all acts or parts of acts contravening the provisions of this 
act be and the same are hereby repealed. 

Approved February 16. A. D. 1843. 
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[268] CIIAPTER 74. 

FUGITIVES FROl\:I JUSTICE. 

AN ACT to authorize the arrest and detention of fugitives from justice, from other states 
and territories of the United States. 

SF.CTIO~. 

1. Process for apprehension by justice 
· of the peace. 

2. Proceedings before the same. 

3. l\Iay commit fugitive. 

4. Bail. 

SEC1' IOX. 

5. District attorney to 'be notified, and 
his duty to notify the governor. 

6. When may be discharged. 
7. Justice to make return to court, duty 

of the court in such case. 
8. Act, ,,,,hen in force. 

Be it enacted by the Council and !louse of Representatii•es of the TPrritory 
of Iowa: 

SECTION 1. That justices of the peace shall have powrr to issue process for 
the apprehension of any person charged, in any state or territory of the United 
States, ,vith treason, felony, or other crime, who shall flee from justice and be 
found within this territory. 

SEC. 2. The proceedings before the justice shall be in all respects si1nilar 
to proceedings prescribed by the statute for arresting and com1nitting persons 
accused of committing offenses within this t erritory. 

SEC. 3. If. from the exan1ination before the justice, it shall satisfactorily 
appear that such person has committed a criminal offense, and is a fugitive 
from justice, such magistrate, by \Varrant reciting the accusation, shall commit 
snch fugitive from justice to the common jail, there to be detained for such 
time, to be specified in said "rarrant, as the said justice shall deem reasonable, 
to enable such fugitive to be arrested by virtue of the ,varrant of the executive 
of this territory, according to act of congress, upon the requisition of the 
executive authority of the state or territory in \vhich such fugitive committed 
suc]1 offense, unless such person shall give bail as in this act is provided for, 
or until he shall be discharged according to la,v. 

SEC. 4. The person thus arrested may give bail in such sun1 as by the justice 
shall be deemed proper, conditioned that he will appear before such justice at 
such time as to the said justice shall seem reasonable, and "'ill deliver himself 
to be arrested upon the ,varrant of the executive of this territory. 

r259] REC. 5. The justice before \Vhom s1-1ch perRon shall ha Ye been examined 
and co1nmitted, shall cause '\>Vritten notice to be given to the district attorney 
of the district in \vhich such justice resides, of the name of- such person and 
the cause of his arrest. The said district attorney shall, immediately thereafter, 
cause notice to be given to the governor of the state or territory having juris
diction of the offense so charged to have been con11nitted by such person, to 
the end that a den1and, in pursuance of the act of c-ongress, n1ay he 111ade for 
the arrest and surrender of said person. 

SEC. 6. rrhe person thus arres.ted, detained, or bailed, shall be discharged 
from such detention or bail, unless at or before the expiration of the time 
designated in the ,varrant of commitment, or in the condition of the bail 
bond, he shall be demand!:'cl or arrested by such ,varrant of the executiYe of 
the territory. 
. SEC. 7. It shall be the duty of the justice to n1ake return to the next district 
court of the county, of his proceedings in the pren1ises. It shall be the duty 
of the said clistrict court to inquire into the cau::;e of the arrest ancl detention 
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of such person, and if S11ch person is in custody, or the time for his arrest as 
designated in tl1e condition of the bail bond bas not elapsed, the said district 
court in its discretion, n1ay discharge the said person from detention, or may 
order the said bail bond to be cancelled, or 1nay continue bis detention for 
a period beyond the time specified in tbe warrant of commitment, or may 
order new bail to be given, conditioned for the su1Tender of said person at 
a time shorter or longer than the time designated in the bail bond taken by 
the said justice, and if said person is in custody may take bail, conditioned for 
his a ppea.rance before said court, to be surrendered at such time as to said 
court may see1n reasonable and proper. 

REC. 8. This act to take effect fro1n and after its passage. 
Approved Januarr 9, A. D. 1840. 

[270] CIIAPTER 75. 

FRAUDS. 

AN ACT to prevent frauds. 

Sk:CTJO,',. SECTlON. 

l. Paro! leases to have effect of leases C. Judgn1ent lien on real estate to be 
at ,vill only. recorded. 

2. When other,vise. 
3. No lease to be assigned but by deed. 
4. Agree1nents must be in writing. 
5. Declarations of trusts void unless in 

,vriting. 

7. ContraC'ts over thirty dollars to be in 
,vriting. 

8. Contracts for sale of personal prop
erty to be in ,vriting. 

!'l. Same to be recorded. 

Be it enaclecl 1,y the Cnnnci! and Jionse of Representatives of the 1'errito,·y 
of Io,vo: 
SEcTrON 1. That all leases, estates, interest of freehold or term of years, 

or any nncertain interest of freehold or term of years, or any uncertain in
terest of. in or out of any messuages, lands tenements or hereditaments, made 
or created hy livery and seizen on1y or by parol, and not put in writing and 
signed by the parties so making or creating the same, or their agents thereunto 
la,vfully authorized by ,vriting, shall have the force and effect of leases or 
estates at '"ill only. and shall not, either in la,v or equity, be deemed or taken, 
to have any other or greater force or effect, any consideration for making any 
snch parol leases or estates, or any former law or usage to the contrary not
withstanding. 

SEC. 2.. Except. nevertheless, all leases not exceeding the term of three years 
from the mal,ing thereof, whereupon the rent reserved to the landlord during 
,mcl1 tern,, shall amount unto t,vo-third parts, at least, of what the rent of 
the pren1ises is really worth. 

SEC. 3. And moreover, that no leases, .estates or interest of freehold, or of 
t ern1 of years, or any uncertain interest of, in, to or out of any messuages, 
lands, tenen1ents or hereditaments, shall at any time be assigned or granted, 
unless it be by deed or note in writing, signed by the party ·so assigning or 
granting the same. or their agents thereunto lawfu1ly authorized by writing, 
or by aet or operation of law. 

SEC. -l:. No action shall be hronght "'hereby to charge any execu- [271)-tor or 
adn1inistrator . or upon any special pro1nise, to ans,ver da1nages out of his o,vn 

" 
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estate, or whereby to charge the defendant upon any special promise to answer 
for the debt, default or miscarriage of any other person, or charge . any person 
upon any agreement in consideration of marriage, or upon any contract or 
sale of lands, tenements or heredita1nents, or any interest in or concerning 
them, or upon any agreement which is not to be performed "·ithin one year 
from the making thereof, unless the agreement upon ,vhich such action shall 
be brought, or some note or memorandum thereof shall be in -writing, and 
signed by the party to be charged thereby, or some person by him thereunto 
lawfully authorized. 

SEC. 5. All declarations or creations of trust or confidence of any lands, 
tenements or hereditaments, shall be manifested and proved by some writing 
signed by the party. who by law may be entitled to declare such trust or con
fidence, or by his last ,~ill in writing, or else the same shall be utterly void 
and of none effect: proYided al,vays, that when any conveyance shall be made 
of any lands or tenements, by which a trust or confidence shall or may arise, 
or result by the implication or conITTruction of la,v. or be transferred or ex
tinguished by any act or operation of la,,,, then, and in every such case, such 
trust or confidence shall be of the like force and effect as the same would have 
been if this act had never been passed, anything herein contained to the con
trary notwithstanding. 

SEC. 6. Juclg1nents in the district and supreme courts of this territory, 
shall have the operation of, and shall he liens upon the real estate of the per
son or persons against whom sucl1 judgments may he rendered. fron1 the day 
of the r endition thereof, in the county ,vithin which such judgments 1nay be 
rendered: and it shall be the duty of the clerks of such courts, ,vhen applied 
to by an)' person interested in any judgment rendered hy any of the courts 
aforesaid. to make out and deliver to such applicant an attested copy of the 
record of such judgment, authenticated by the seal of such col1rt, "·bich at
tested copy may be by such person filed in the office of any clerk of the district 
col1rt. within this territory; and " 'hen so filed, the said clerk in whose office the 
same n1ay he filecl, shall record the same among the records of the court of which 
he is clerk, and enter the same on the judgn1ent docket; and such attested 
1·upy, when so :filed, recorded and entered as aforesaid, shall operate as a lien 
upon the estate of the person or persons against whom such judgment may 
have been rendered, situate in the coi1nty in ,vhich the same may have been 
so filed as [272] aforesaid, recorded and ent ered in the same manner. and t0 the 
same legal extent that the same would have clone had such judgment been orig
inally rend ered in the district court of such county ; ,vhich lien shall operate from 
the day of filing, recording and entering such copy as aforesaid. But no 
execution shall ever iss11e upon such attested copy, although the record therl"Of 
shall have the same force and effect in every other point of view, as any ot hrr 
r ecord of such court might or could have. 

SEC. 7. 'Xo contract for the sale of any goods, wares or merchandise, for the 
price of thirt~r dollars or up\\1ards, shall be allowed to be good, except the buyer 
shall accept part of tl1e goods so sold, and actually receive the same. or givr 
i::ornething in earnest to hind the bargain, or in part payment, or that so1ne 
note or memorandum in " ·riting of the said bargain, he made and signed by 
the parties to he charged by such contract, or their agents thereunto lawfully 
authorized. 

SEC. 8. That from and after the passage of this act, no bill of sale or other 
conveyance of personal property, where the vendor shall retain the actual pas-

. session of the property so conveyed, shall be good and valid in la~v to pass 
any right to sucl1 prope11y against existing creditors or suhseq11ent purchasers. 
without notice, unless the bill of sale or other instrument of writin~ conveying 
the same be acknowledged before some justice of the peace for the county 
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where the sa1ne is executed and recorded, within ten days, in the office of the 
recorder of deeds for the county where the holder of the property resides. 

SEC. 9. ...ind be it enacted, that the recorders of deeds in the several coun
ties in this territory, be and they are hereby required, to record all such con
veyances of personal propert3r, in a separate book to be kept by them for this 
purpose; and for the recording of any such conveyances of personal property, 
the recorder shall receive the same fees for every one hundred words as they 
are entitled to receive for recording other deeds. 

Approved January 16, A. D. 1840. 

[273] CM.APTER 76. 

GAMING. 

AN ACT to prevent and punish gaming. 

SECTIOX. 

1. Debts contracted by gaming void and 
frustrate. 

2. Persons so losing money or other 
things, or any other person may 
sue for and recover the same. 

3. Persons liable to be sued, compelled 
to answer bill for discovery, pro
viso. 

4. Penalty for betting or playing. 
5. Loser and winner each to be fined. 
6. Penalty for deceit and fraud in gam

ing. 

SECTION. 

7. Keepers of gaming tables punished 
for the same. 

8. Tavern keeper permitting gaming to 
forfeit license and pay fine. 

9. Recovery of fines under this act. 
10. Indictments not to 'be quashed for 

want of form. · 

11. This a~t to be given in charge to 
grand jurors. 

12. Fines to whom and when paid. 
13. Repealing clause. 

Be it enacted by the Coilncil a,nd Ho1.ise of Representatives of the T.e1rritory 
of Iowa : 
SECTION 1. That all promises, agreements, notes, bills, bonds, or other con

tracts, mortgages or other securities whatsoever, after the taking effect of this 
act, when the whole or any part of tb.e consideration of such promise, agree
ment, conveyance, or security, shall be for money, or other valuable thing 
whatsoeYer, ,Yon, laid. or betted, at cards, dice tables, or any other game or 
ga1nes ,vhatsoeYer, or at any cock-fighting, or any other sport or pastime, or on 
any ,vager whatsoever, or for the reimbursing or repaying any money lent or 
advanced at the time of st1ch play, bet or wager, so to be betted or wagered, 
shall be utterly void, frustrate, and of none effect to all intents and purposes 
\vhatsoever, any la,v, ct1stom, or usage to the contrary notwithstanding. 

SEC. 2. That if any person or persons whatsoever, at any time, by playing 
at any game or gan1es whatsoever, or by betting on tl1e hands or sides of such 
as do play at any ga1ne or ga1ncs, shall lose, to any one or n1orc persons so 
playing or hctting, any st1m of money, or other valuable thing, and shall pay 
or deliYc>r tlie same or any part thereof, the person or persons so losing, and 
paying, or cleliYering the same, shall be at liberty, within six months next fol
lo"·ing. to sue for and re- [ 27 4 ]-cover the n1oney, or other valuable thing, so lost 
and paicl or tleliYered. pr ,1ny part thereof. fro111 the respective "'inner or ,vinners 
thereof, "'itl1 costs of suit, by action of debt founded on this act, to be prose
cuted in any court, or before any justice of the peace in this ten·itory, having 

13 
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jurisdiction thereof, in which action it shall be sufficient for the plaintiff to 
allege that the defendant is indebted to the plaintiff, or received to the plain
tiff's use, the money so lost and paid, or converted the goods won of the plaintiff 
to the defendant's use, whereby the plaintiff's action accrued to him according 
to the form of this act, without setting forth the special matter; and in case 
the party so losing such 1noney or other thing as aforesaid, shall not within 
the time aforesaid, bona fide, without covin or collusion, sue, and with effect 
prosecute, for the money or other thing so lost and paid or delivered, it shall 
and may be lawful to and for any other person or persons, by any such action 
or suit as aforesaid, to sue for and recover the same, with costs of suit, against 
any such winner or winners as aforesaid, to the use of the person or persons 
suing for the same. 

SEC. 3. That every person who, by virtue of this act, shall or may be liable 
to be sued for moneys or other things so won as aforesaid, shall be co1npelled 
to answer upon oath such bill or bills in chancery, preferred against him or 
them for, discovering the money or things so won at play as aforesaid : pro
vided, however, upon discovery and repayment of the money or other things so 
to be discovered and repaid as aforesaid, the person or persons discovering 
and repaying the same, with costs, shall be acquitted, indemnified, and dis
charged from any other or further forfeiture, punishment, or penalty, which 
he or they may have incurred by playing for or winning such money or other 
thing so discovered and repaid. 

SEC. 4. That if any person or persons shall at any time play for money or 
property in any tavern, grocery, or race field, or in any booth, arbor, or out 
house, connected with any tavern, grocery, or race field, or at any other public 
place, at any game or games whatsoever, except games of athletic exercise, 
or shall bet on the hands or sides of such as do play as aforesaid, such person 
or persons, upon conviction thereof, shall forfeit and pay a sum not exceeding 
fifty nor less than twenty dollars, and shall be bound to their good behavior, 
"ith sufficient security, in the sum of fifty dollars. for the term of twelve 
months, and if any person or persons shall give such security, and afterwards, 
within that time, shall play for, or bet, any money, or other valuable thing 
[275] whatsoever, such playing, or betting, shall be deemed a breach of good 
behavior, and a forfeiture of the recognizance given for the san1e. 

SEC. 5. That if any person, by playing, or betting, at any gar:'.l.e or wager 
whatsoever, at any time, shall lose or win, to or from another, any sum of 
money, or other article of value, the loser and winner shall each, on conviction, 
be fined in a sum not less than twenty nor more than fifty dollars, and shall 
moreover be bound to his or her good behavior for one year. 

SEC. 6. That if any person or persons whatsoever, do or shall at anJ~ time 
or times, by fraud, shift, cozenage, cimcumvention deceit, unlawful deYice, or 
evil practice ,vhatsoever, in playing at or with cards, dice. or any other 
g-ame or games, or in or by bea1·ing a share or part in the stakes or wagers, 
or adventures. or in or by betting on the sides or hands of such as do or shal1 
play, win. obtain, or acqt1ire, to themselves any sum or sun1S of money, or other 
Yaluable thing or things whatsoever, every person so winning by such ill practice, 
and being thereof con-victed, upon indictment, shall he fined not less than 
fiye dollars, nor more than five hundred dollars, and shall moreover be hound 
to his good behaYior in such sum, and with such security. as the court 111::iy ap
prove, for the term of one year. 

SEC. 7. That all and every keeper or keepers, exhibitor or exhihitors of 
· either of the gaming tables, commonly called billiard t~bles, or faro hank: or 

any other gaming table, or bank of the same or like kind, under any deno~n1~a
tion ,vhatsoeYer, vi·bo shall allow betting on the same, shall, on conY1ct1on 
thereof, be fined in a sum not less than fifty dollars. nor 1uore than t"'O hun-
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dred d')llars, for every such offense, and shall moreover :find security for his 
or their good behavior for the term of one year, in the sum of :five hundred 
dollars, and if he or they sl1all afterwards, within that time, keep or exhibit 
either of the said gaming tables or banks, or other gaming tables or banks, 
under any denomination whatsoever, or shall play at any game or games pro
hibited by this act, such keeping, exhibiting or playing, shall be deemed a 
breacl1 of good behavior, and a forfeiture of the recognizance given for the 
same . 

SEC. 8. That if any keeper or keepers of a tavern, grocery, or other ho11se 
of public resort, shall suffer any game or games, prohibited by this act, to 
be played at or -within such tavern, grocery, or other house of public resort, 
or in any 011t house appendant thereto, every such keeper or keepers shall, on 
conYiction. forfeit and pay a sum not less than :fifty dollars, nor more than 
two hundred dollars, and if any licensed tavern keeper shall be convicted of 
suffering such gaming in his or [276] her house, he or she, in addition to tl1e 
penalty hereby imposed, shall moreoYer forfeit his or her license for keeping 
such tavern, and shall not be re-licensed, as a tavern keeper, for one year from 
the date of such conviction. 

SEC. 9. That all :fines and forfeitures, imposed by this act, shall be recov
erable by indictment, in any court of record within this territory, or before 
a justice of the peace, where the fine cannot exceed the s11m of fifty dollars; 
but any person considering himself or herself aggrieved by the judgment of 
any s11cl1 justice, convicting such person of any of the offenses mentioned 
in this act, may appeal to the next tern1 of the dist1i.ct court. to be holden for the 
county wherein such conviction may happen: provided, the person or persons 
so appealing shall, within ten days after such conviction, enter into recog
nizance before s11ch justice, in the sum of one hundred dollars, with one or 
more sufficient securities, in a like s11m, conditioned that the defendant ,vill 
make his personal appearance before the district court to which such appeal 
is taken, on the :first day of the next succeeding term thereof, and not depart 
from said court without the leave thereof, and as soon as such recognizance 
~hall haYe been entered into, such justice sl1all cause to come before him all 
the material witnesses on the part of the United States, who shall severally 
be recognized in the s11m of fifty dollars each. conditioned that they appear 
before the court to which such appeal is taken, on the first day of the st1cceed
ing term thereof, and not depart from such court witl1out the leave thereof, 
and on such appeal, such other and further proceedings shall be had, by in
dictment and trial of such offender, as in other cases. 

8Ec. 10. That no indictment for any of the offenses mentioned in this act 
shall be quashed, or judgment thereon arrested, for any supposed defect, or 
want of form: provided, sufficient be set out herein to enable the court to 
render the judg1nent thereon according to the very right and justice of the 
case. 

SEC. 11. That the presiding judge, in all the district courts within this t er
ritory. shall constantly give this act in charge to the grand jurors of their 
county, at the time such grand jurors shall be sworn. 

SEC. 12. That all fines and forfeitures imposed by the authority of this ctct1 

shall be collected and paid over, in Ca$'h, to the treasurer of the proper county, 
,vithin t"·enty clays after the collection thereof, to be applied to school pur-
poses. 

8Ec. 13. That all acts and parts of acts con1ing within the purvic,v of this 
art, shall 1--e and the same are herehy repealrcl: proYided, that [277] nothing in 
thic; act contc1jned sl1all be so construed as to repeal any acts or parts of acts 
relating to offeni-es co1nmitted or done before the con1mence1nent of this act. 

1-\.pproYcd February 13, A. D. 1843. 

-----
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• 
CHAPTER 77. 

HABEAS CORPUS. 

AN ACT relative to habeas corpus. 

SECTION. . 
1. Who may have benefit of this writ. 
2. Application to be by petition. 
3. Application to officer out of county. 
4. What to set forth in petition. 
5. Writ to be granted without delay. 
6. Form of writ. 
7. Want of form shall not vitiate, if, 

etc. 
8. Penalty for refusal of writ. 
9. What to be stated in return of writ. 

10. To bring in body. 
11. Person refusing to obey, attachment 

to issue, and to be committed. 
12. Sheriff failing, coroner may serve at

tachment. 
13. Precept to bring in party, n1ay also 

issue. 
14. Posse comitatus. 
15. Cause of restraint examined. 
16. When prisoner to be discharged. 
17. When to be discharged from custody 

by virtue of civil process. 
18. Officer may remand to custody or 

bail. 
19. Or otherwise commit. 
20. Temporary custody. 
21. Persons interested in continuing im

prisonment to have notice before 
discharge. 

22. Party in custody may deny facts in 
the return. 

SECTION . 

23. Proceedings when party cannot be 
'brought before the officer on ac
count of sickness. 

24. Order of discharge enforced by at
tachment. 

25. Order of discharge evidence in action 
for escape. 

26. Elusive transfer a misdemeanor. 
27. Aid a misdemeanor. 
28. Punishment. 
29. Officer authorized to issue warrant 

for trial of prisoner when. 

30. '\\'hen to contain order for arrest. 
31. Like return and procf'edings as on 

habeas corpus. 

32. Person having custody may be com-
mitted. 

33. Refusing copy, penalty. 
34. When returnable. 
35. Certificate of allowance. 
36. Habeas corpus, ho~' served. 
37. Same. 
38. Charges to be paid by petitioner. 
39. ,¥hen writ returnable. 
40. Common law abrogai.ed except so 

much as necessary to carry out 
provisions of this act. 

41. This act not to restr:iin powers of 
court. 

[278] Be it enacted by the Council and House of Represen,tatives of the Territory 
of I owa: 

SECTION 1. [That] every person imprisoned or otherwise restrained of his 
liberty, may prosecute a writ of l1abeas corpus according to the provisions of 
this act, to obtain relief from such imprisonment or restraint, if it shall prove 
to be unlawful. 

SEC. 2. .A.pplication for such writ shall be made by petition signed either by 
the party for whose relief it is intended, or by so1ne person in his behalf, as 
follows: to any judge of the supreme or district courts, or any supreme court 
com1nissioner, being \Yithin the county where the prisoner is detained, or if 
there be no such officer within such county, or if he be absent, or for any 
cause be incapable of acting, or have refused to grant such writ. then to some 
officer having such authority residing in any adjoining county. 

• 

SEC. 3. "\Vhenever application for any such writ shall be made to any officer 
not residing ,vithin the county ,vhere the prisoner shall be detajned, he shall 
require proof by the oath of the party applying, or by other sufficient evidence, • 

r 
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that there is no officer in such county authorized to grant the writ, or if there 
be one, that he is absent, or has refused to grant such writ, or from some cause 
to be specially set forth is incapable of acting, and if sucl1 proof be not pro
d11ced, the application shall be denied. 

SEO. 4. The petition must state in substance, 
1. That the person in whose behalf the writ is applied for is imprisoned 

or restrained in his liberty, the officer or person by whom he 1s so confined or 
restrained, and the place where, naming both parties, if their names are known, 
or describing them, if they are not. 

2. The cause or pretence of such confinement or restraint, according to the 
best of the knowledge and belief of the party. 

3. If the confinement or restraint is by virtue of any warrant, order or 
process, a copy thereof must be annexed, or it must be averred that by reason 
of such prisoner's being removed or concealed before the application, a de
mand of such copy could not be made, or that such demand was made and 
the legal fees therefor tendered to the officer or person having such prisoner in 
his custody, and that such copy was refused. 

4. If the imprisonment be alleged to be illegal, the petition must also state 
in what the alleged illegality consists. 

5. It must be verified by the oath of the party making the application, or 
some other person. 

SEC. 5. Any officer empowered to grant any writ applied for un-[279]-der this 
act, to whom such petition shall be presented, shall grant such writ without 
delay. 

SEC. 6. Every writ of habeas corpus issued under the provisions of this 
act, shall be substantially in the following form: '' The United States, to the 
sheriff of, etc., ( or to A. B.) You are hereby commanded to have the body of 
C. D. by you imprisoned and detained, as it is said, together with the time 
and cause of such imprisonment and detention, by whatsoever name the said 
C. D. shall be called or charged before E. F., judge of the district court, ( or 
sumpreme court commissioner, as the case may be,) at etc. on etc., (or immedi
ately after the receipt of this writ,) to do and receive what shall then and 
there be considered concerning ~he said C. D.; and have you then and there 
this writ. '\'\Titness, etc. 

SEC. 7. S11ch writ of habeas corpus shall not be disobeyed for any defect of 
form, it shall be sufficient, 

1. If the person having the custody of the prisoner be designated either 
by his name of office, if be have any, or by his own name, or if both such 
names be 11nknown or uncertain, he may be described by an assumed appella
tion, and any one who may be served with the writ shall be deemed the person 
to whom it is directed, although it may be directed to him by a wrong name or 
description, or to another person. 

2. If the person who is directed to be produced be designated by name, 
or if his name be uncertain or unknown, he may be described in any other 
way so as to designate the person intended. 

SEC. 8. If any officer authorized by the p1·ovisions of this act to grant writs 
of habeas corpus, shall wilfully refuse to grant such writ when legally ap
plied for, he shall forfeit for every such offense to the party aggrieved, one 
thousand dollars. 

SEC. 9. The person upon whom any such writ shall have been duly served, 
shall state in his return plainly and equivocally, 

1. "\"\Thether he has or has not the party in his custody, or under his power 
or restraint. 

• 



------------===========------;-----------.. 

198 HABEAS CORPUS 

2. I'f he have the party in his custody, or power, or under his restraint 
the authority and true cause of such imprison1nent or restraint, setting forth 
the same at large. 

3. If the party be detained by virtue of any writ, warrant, or other written 
authority, a copy thereof shall be annexed to the return, and the original shall 
be produced and exhibited on the return of the writ to the officer before whom 
the sa1ne is returnable. 

[280] 4. If the person upon whom such writ shall have been serYed. shall have 
had the party in his power or custody, or under his restraint. at any time prior 
or subsequent to the date of the wrjt, but has transferred such custody or 
restraint to another, the return shall state particularly to whom, at what tilne, 
for what cause, and by what authority such transfer took place. The return 
must be signed by the person making the same. and, except where such person 
shall be a sworn public officer, and shall make his return in his official capacity, 
it shall be verified by his oath. 

SEC. 10. The person or officer on whom the habeas corpus shall have been 
served, shall also bring the body of the person in his custody according to 
the command of such writ, except in the case of the sickness of such person, 
as hereinafter provided. 

SEC. 11. If the person upon whom such writ shall have been duly served, 
shall refuse or neglect to obey the same by producing the party named in 
such writ, and making a full and explicit return to every such writ within 
the time required by the provisions of this act, and no sufficient excuse shall 
be sho,vn for such refusal or neglect, it shall be the duty of the officer before 
whom such writ shall have been made returnable. upon due proof of the service 
thereof, forthwith to issue an attachment against such person, directed to the 
sheriff of any county in tl1is territory, and commanding him forthwith to 
apprehend such person, and to bring him immediately before such officer; 
and on such person being so brought, he shall be committed to close custody in 
the jail of the county in which such officer shall be, without being allowed the 
liberties thereof, until he shall make return to such writ, and comply with any 
order that may be made by such officer in relation to the person for whose 
relief such writ shall have been issued. 

SEC. 12. If a sheriff of any county shall have neglected to return such writ, 
the attachment may be directed to any coroner or other person to be designated 
therein, who shall have full power to execute the same, and such sheriff, upon 
being brought up, may be committed to the jail of any county other than his 
own. 

SEC. 13. The officer by who1n any such attachment may be issued, may also at 
the same time, or afterwards, issue a precept to the same sheriff or other person 
to whom such attachment shall have been directed, commanding him to bring 
forthwith before such officer the party for whose benefit such writ shall have 
been allowed, who shall thereafter remain in the custody of such sheriff or 
person until he shall be discl1arged, bailed or remanded, as st1ch officer shall 
direct. 

[281] SEC. 14. In the execution of such attachment or precept, or of either of 
them, the sheriff or other person to whom they shall be directed, may call to 
his aid the power of the county, as in other cases. 

SEC. 15. The officer before whom the party shall be brought on such writ, 
shall immediately after the return thereof, proceed to exa1nine into the facts 
contained in such return, and into the cause of the confinement or restrain of 
such party, whether the same shall have been t1pon commitment for any crim
inal or supposed criminal matter or not. 

• 
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SEC. 16. If no legal cause be shown for such imprisonment or restraint, or 
for the continuation thereof, such officer shall discharge such party from the 
ct1stody or restraint under which he is held. 

SEC. 17. I£ it appear on the return that the prisoner is in custody by virtue 
of civil process of any court legally constituted, or issued by any officer in 
the course of judicial proceedings before him authorized by law, mch prisoner 
can only be discharged in one of the following cases : 

1. Where the jurisdiction of such court or officer has been exceeded either 
as to matter, place, sum, or person. 

2. Where, though the original imprisonment was lawful, yet by some act, 
omission or eYent which has taken place afterwards, the party has become 
entitled to be discharged. 

3. Where the process is defective in some matter of substance required by 
law, rendering such process void. 

4. Where the process, though in prqper form, has been issued in a case not 
allowed by law. 

5. Where the person having the custody of the prisoner under such process 
is not the person empowered by law to detain him; or, 

6. Where the process is not authorized by any judgment, order or decree 
of any court, nor by any provision of law. 

SEC. 18. If it appear that the party has been legally committed for any 
criminal offense, or if he appear by the testimony offered with the return, or 
upon the hearing thereof, to be guilty of such an offense, although the com
mitment be irregular, the officer before whom such party shall be brought shall 
proceed to let mch party to bail, if the case be bailable and good bail be offered, 
or if not, shall forthwith remand such party. 

SEC. 19. If the party be not entitled to his discharge and be not bailed, the 
officer shall remand him to the custody or place him under [282) the restraint 
from which he ~ras taken, if the person under whose custody or restraint he was, 
be legally entitled thereto; if not so entitled, he shall be committed by such 
officer to the custody of such officer or person as by law is entitled thereto. 

SEC. 20. Until judgment be given upon the return, the officer before whom 
such party shall be brought, may either commit such party to the custody of 
the sheriff of the county in which such officer shall be, or place him in such 
care or under such custody as his age and other circumstances may require. 

8Ec. 21. When it appears from the return to any mch writ that the party 
named therein is in custody on any process under which any other person has 
an interest in continuing his imprisonment or restraint no order shall be made 
for his discharge, until it shall appear that the party so interested, or his at
torney, if he have ope, if to be found within the county, shall have had sµ.fficient 
notice of the time and place at which such writ shall have been made return
able. 

SEC. 22. The party brought before any such officer on the return of any 
writ of habeas corpus, may deny any of the material facts set forth in the 
return, or allege any fact to show either that his imprisonment or detention is 
unlawful, or that he is entitled to his discharge, which allegations or denials 
shall be on oath, and thereupon such officer shall proceed in a summary way 
to hear such allegations and proofs as may be produced in support of such 
imprisonment or detention, or against the same, and to dispose of such party 
as the justice of the case may require. 

SEC. 23. Whenever from the sickness or infirmity of the persons directed 
to be produced by any writ of habeas corpus, such person cannot without 
danger he brought before the officer before whom the writ is made returnable, 
the party in whose custody he is, n1ay state that fact in his return to the writ, 
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verifying the same by his oath; and if such officer be satisfied of the truth of 
such allegation, and the return be otherwise suffi~ient, he shall proceed to 
decide upon such return and to dispose of the matter; and if it appear that 
the person detained is illegally imprisoned, confined or restrained of his liberty, 
the officer shall grant a writ of discharge, commanding those having such per
son in their custody to discharge him forthwith; and if it appear that such 
person is legally detained, imprisoned or confined and is not entitled to be 
bailed, ruch officer shall cease from all further proceedings thereon. 

SEc. 24. Obedience to any writ of discharge or to any order for the dis
charge of any prisoner granted pursuant to the proYisions of this [283 ] act, may 
be enforced by the officer issuing such writ or granting such order, by attachment, 
in the same manner as herein provided for a neglect to make a return to a 
writ of habeas corpus, and with the like effect in all respects; and the person 
guilty of such disobedience shall forfeit to the party aggrieved one thousand 
two hundred and fifty dollars, in addition to any special damages such party 
may have sustained. 

SEC. 25. No sheriff or other officer shall be liable to any civil action for 
obeying any such writ or order of discharge, and if any action shall be brought 
against such officer for suffering any person committed to his custody to go at 
large pursuant to any ruch ,vrit or order, he may \vith his plea of the general 
issue give notice of the same in bar of such action. 

SEc. 26. Anyone having in his custody or under his power, any person for 
whose relief a writ of habeas corpus shall have been d11ly issued pursuant to 
the provisions of this act, who with intent to elude the service of such writ, or 
to avoid the effect thereof, shall transfer such prisoner to tl1e custody, or place 
him under the power or control of another, or conceal him, or change the 
place of his confinement, shall be deemed guilty of a misdemeanor. 

SEC. 27. Every person who shall knowingly aid or assist in the violation 
of the last preceding section, sl1all be deemed guilty of a misdemeanor. 

SEC. 28. Every person convicted of any offense under either of the three 
last sections, shall be punished by fine or imprisonment, or both, at the dis
cretion of the court in which he shall be convicted; but such fine shall not 
exceed one thousand dollars, nor such imprisonment six months. 

SEC. 29. Whenever it shall appear by satisfactory proof that any one is held 
in illegal confinement or custody, and that there is good reason to believe that 
he will be carried out of the territory, or suffer some irreparable injury before 
he can be relieved by the issuing of a habeas corpus, any officer authorized 
to issue ruch a writ may issue a warrant under his hand and seal, reciting the 
facts, and directed to any sheriff, constable or other person, commanding such 
officer or person to take such prisoner and forthwith to bring him before such 
officer to be dealt witl1 according to law. , 

SEC. 30. When the proof mentioned in the last section shall also be sufficient 
to jl1stify an arrest of the person having ruch prisoner in his custody, as for a 
criminal offense committed in the taking or de-(284]-taining of such prisoner, 
the warrant shall also contain an order for the arrest of such person for such 
offense. 

SEC. 31. Any officer or person to whom such warrant shall be directed, shall 
execute the same by bringing the prisoner therein named, and the pers-on ,vho 
detains him, if so commanded by the warrant, before the officer issuing the 
same; and thereupon the person detaining such prisoner shall make a return 

- in like manner, and the like proceedings shall be had as if a writ of habeas 
corpus had been issued in the first instance. 

SEC. 32. If the person ha·ving such prisoner in his custody shall be brought 
before such officer as for a criminal offense, he shall be examined, committed, 
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bailed or discharged by sucl1 officer in like manner as in other criminal cases 
of the like nature. 

SEC. 33. Any officer or other person refusing to deliver a copy of any order, 
,varrant, process or other authority by which he shall detain any person, to 
any one ,,ho shall de1nand such copy, and tender the fees thereof, shall forfeit 
two hundred dollars to the person so detained. 

SEC. 34. Every writ of habeas corpus may be made returnable at a day 
certain or forthwith, as the case may require. 

SEC. 35. Every such writ shall be endorsed with a certificate that the same 
has been allowed, and with the date of such allowance, which endorsement shall 
be signed by tl1e officer allowing the writ. 

SEC. 36. Every writ of habeas corpus issued pursuant to this act, may be 
served by delivering the same to the person to whom it is directed; if he can
not be found, it may be served by being left at the jail or other place in which 
the prisoner may be confined, with any under officer or other person of proper 
age, l1aYing charge for the time of such prisoner. 

SEC. 37. If the person on whom the writ ought to be served conceal himself, 
or refuse admittance to the party attempting to serve the same, it may be 
served by affixing the same in some conspicuous place on the outside, either 
of his dwelling house or of the place where the party is confined. 

SEC. 38. Every officer allowing a writ of habeas corpus directed to any 
other than a sheriff, coroner, constable, or marshal, may, in his discretion, 
require as a duty to be performed in order to render the service thereof effec
tual, that the charges of bringing up such prisoner shall be paid by the peti
tioner; and in such case he shall, in the allowance of the writ, specify the 
amount of such charges so to be paid, [285] which shall not exceed the fees 
allo,,ed by law to sheriffs for similar services. 

SEC. 39. If the writ be returnable at a certain day, such return shall be 
made, and such prisoner shall be produced at the time and place specified 
therein; if it be returnable forthwith, and the place be within twenty miles of 
the place of service, such return shall be made, and such prisoner shall be 
produced within twenty-four hours, and the like time shall be allowed for 
every additional twenty miles. 

SEC. 40. The provisions of the common law in regard to the writ of habeas 
corpus, treated of in this act, are hereby abrogated, except so much and such 
parts thereof as may be necessary to carry into full effect the provisions herein 
contained; and the authority of courts and officers to award such writ or to 
proceed thereon by the common law, shall be exercised in conformity to the pro
Yisions of this act, in all cases therein provided for. 

SEC. 41. Nothing contained in this act shall be construed to restrain the 
power of any court to issue a writ of habeas corpus when necessary, to bring 
before them any prisoner for trial in any criminal case lawfully pending in 
the same court, or to bring in any prisoner to be examined as· a witness in 
any suit or proceeding, civil or criminal, pending in such court, when they 
shall think the personal attendance and examination of tl1:e witness necessary 
for the attainment of justice. 

Approved January 16, A. D. 1840. 
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CI-IAPTER 78. 

INSANE PERSONS . 

• 
AN ACT concerning insane persons. 

SECTION. 

J. Bargain and sale, etc., by insane per
sons void. 

2. Duty of district courts i11 relation to 
insane ,persons. Jury. Appoint-
1nent of guardians, duty, etc. 

3. Court D'!ay order sale of real and 
personal estate, etc. 

SECTIOX. 

4. Suits, etc., to be suspended till the 
appointment of guardian. 

5. Insane persons having no property 
to have the benefit of the poor 
la,vs of this territory. 

[286] Be it enacted by tlie Coun,cil and House of R epresentatives of the Territory 
of Iowa: 
SECTION 1. That any bargain, sale, conveyance, or act, of any person or 

persons, in a state of insanity, shall be void and of no effect in law. 
SEC. 2. vVhen any district cot1rt in this territory shall receive satisfactory 

information that any person in their respective counties, having property, 
is or has become insane, it shall be the duty of the said court to direct the 
sheriff of the county to summon twelve intelligent and disinterested 1nen of 
the county, impartially to inquire into the fact, and to appoint the time and 
place where such jury shall meet and inspect such insane person, and also to 
cause to come before them such persons as they may think proper, to give 
testimony as to insanity of such person; and if the jury so summoned and 
s,vorn, shall decide, from such inspection and testimony, that such person 
is insane, and not able to take care of his or her property, the court shall pro
ceed to appoint three suitable persons as guardians of the person and estate 
of such insane person, whose duty it shall be to take such care of the person 
and property of such insane person as may be necessary for the safety and 
preservation of the same. 

SEC. 3. Whenever it may be thought necessary, the district court of the 
county, wherein such inquest of insanity ,vas held, upon proper r~presenta
tion, may direct and order the sale of the real and personal estate of such 
insane person, for the support of such insane person, his or her fan1ily, the 
payment of his or her debts, or for the improvement thereof, and generally 
to act, and do what to them shall seem proper, for the benefit of the person or 
property of such insane person, consistent with law. 

SEC. 4. As soon as it is deter1ninecl by inquest, as 1nentioned hy the second 
Rection of this act, that such person is insane, it is hereby declared that all 
.judgments, executions and suits pending against such insane person, shall be 
suspended until the appointment of a guardian or guardians. and then the 
sa1ne proceedings may be had against such guardian or guardians. ,vhose ap
pointment shall continue d11ring the insanity of such insane person, to he 
recovered by the cot1rt for the rerovery of the debts of surh insane peri;.on, 
under the same rules. restrictions and regulations, as are prescribed hy the 
existing laws of this territory against administrators and executors. 

SEC. 5. All persons insane, who have no property for their support. shall 
he entitled to all the benefits of the laws of this territory for the relief of 
, :,lllJ1<'l'R . .1n<l the oversec)rs of the poor, and all other per-(287]-sons concerned, al'e 
directed to govern themselves according to the provisions of the laws for the 
relief of the poor. 

~.\.pproved January 19, A. D. 1839. 
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CHAPTER 79. 

INSANE PERSONS. 

AN ACT for the benefit of insane persons. 

SECTION. 

1. Probate courts to appoint guardians. 
~- Court to examine into insanity. 
3. Duty of court. 
4. Costs how to be paid. 
5. Costs in certain cases. 
6. Guardian to enter into bonds, same 

to be filed. 
7. Duty of guardians. 
8. How to act in certain cases. 
9. To collect and take care of goods. 

10. To make out inventory of real estate. 
11. Subsequent inventory. 
J 2. How each to 'be attested. 
13. Guardian to prosecute actions. 
14. To collect debts, etc. 
15. Further powers of ,probate court. 
16. Personal estate insufficient to pay 

debts, how to proceed. 

SECTIO~. 

17. Sale of real estate and proceeds. 

18. Court to execute deed. 

19. Court may set aside proceedings. 

20. Guardian to render account. 

21. Process against ward, how served. 

22. Proceedings when ward has recov-
ered his reason. 

23. Death of ward. 

24. Courts may remove guardian, etc. 

25. Expenses, how and by whom paid. 

26. Lunatic to have benefit of poor laws. 
27. Expenses of insane person recovered 

by county against person legally 
bound for their support, etc. 

28. Maintenance of insane persons. 
29. Repealing section. 

B e it enacted by the Council and House of Representatiives of the Territory 
of Iowa: 

SECTION 1. That the several probate courts in their respective counties in 
this territory, shall have power to appoint guardians to take the care, custody 
and management, of all insane persons, who are incapable of conducting their 
own affairs, and their estates, real and personal, and to provide for the safe 
keeping of such persons, the maintenance of themselves and families, and the 
education of their children. 

SEC. 2. That if any person shall give information in writing, under his 
hand, tc, the judge of said court, that any person in their county is [288] or has 
hc-'eon1~ insane, and pray that an inquiry thereof be had, such court, if satisfied 
that there is good cause for the exercise of his jurisdiction, shall cause the 
said person to be brought before such court, and inquire into the facts by a 
jury, if the facts be doubtful. 

SEC. 3. If it be found by tl1e jury that the person so brought before the 
court is of unsound mind, and incapable of managing his own affairs, the 
court shall appoint a guardian for the person, and of the estate of such insane 
person. 

SEc. 4. When any person shall be found to be insane, or coming within the 
provisions of this act, the cost of the proceedings shall be paid out of his estate; 
or if that be insufficient, by the county. 

SEC. 5. If the person alleged to be insane shall be discharged, and it shall 
be thought by the court or jury (if a jury be called) that there was no grounds 
for such impression of insanity, then the cost shall be paid by the person at 
whose instance the proceeding was had, and an execution may issue for the 
same. 

SEC. 6. Every such guardian so appointed, shall, before entering upon the du
ties assigned him, enter into bond to the board of county commissioners, in such 
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sum, and with such security, as the court shall approve, conditioned that he 
will take proper care of such insane person. and manage and n1inister his 
effects to the best advantage, according to law; and that he ,vill fa.ithf11lly dis
charge all duties as such guardian which may by law, or by the order. sentence 
or decree of any court of competent jurisdiction. devolve upon hi1n; ,Yhich 
bond shall be filed in the office of the probate court, and a copy thereof, duly 
certified, shall be evidence in all respects as the original: 

SEC. 7. It shall be the duty of every such guardian, within twenty days 
after his appointment, to cause a notice thereof to be published in some news
paper printed in this territory, or otherwise publish such notice at such time 
and place, and in said manner, as the court shall direct. 

SEC. 8. Every such guardian shall take charge of the person of such lunatic; 
and if it be thought necessary for the safety of his person, or the person or 
property of others, it shall be the duty of such guardian to confine or guard 
such insane person. 

SEc. 9. It shall be the duty of such guardian to collect and take into his 
possession the goods, chattels, moneys, effects, and other evidences of debt, 
and all writings touching the estate, real and personal, of the person under 
his guardianship. 

SEC. 10. v\Tithin forty days after his appointment, such guardian shall make 
Otlt and file in the office of the probate court by which he r2s9] ,vas appointed, a 
just and true inventory of the real and personal estate of his ward. stating the 
ineome and profits thereof, and the debts, credits and effects, as the same shall 
have co1ne to his view. 

SEC. 11. And if, after having filed such inventory, it shall be found that 
there is other property belonging to said estate, it shall be the duty of guar
dian to make out and file an additional inventory, containing a just and full 
amount of the same, from time to time, as the same may be discovered. 

SEC. 12. All such inventories shall be made in the presence of, and attrsted 
hy two credible witnesses of the neighborhood, and shall be verified by the 
oath of the guardian. 

SEC. 13. It shall be the duty of every such guardian to prosecute all actions 
ro1nmenced at the ti1ne of his appointment, or thereafter. to be commenced by, 
or on account of his ward, and to defend all actions pending or which may be 
brought against st1ch ward. 

8Ec. 14. Every such guardian is authorized and required to collect all 
debt.c;; due or becoming due to his ward, and give acquittances and discharges 
thereof, and adjust. settle and pay all demands due and becoming due from 
hir "·ard, so far as his estate and effects will extend. 

SEc. 15. Every probate court shall have power to make order for the r e
straint, support, and safe keeping of such person, for the management of his 
estate, and the support and n1aintenance of his family and education of his 
children, out of the proreeds of his estate; to set apart and reser-ve, for the use 
of such family, any property, real or personal, not necessary to be sold for 
the payment of debts; and to let, sell or mortgage, any part of such estate, 
real or personal, when necessary for the payment of debts, the maintenance 
of such insane person or his family, or the education of bis children. 

SEC. 16. \\'11enever the personal estate of such person shall be found to 
be inst1fficient to meet the foregoing requisitions, it shall be the duty of such 
guardian to lay the same before the probate court by whom he was appointed, 
setting forth the particulars r elatiYe to the esta.te. real and personal, of such 
person, and the debts by him o~ving, accompanied by a correct and true ac
count of his own doings therewith; whereupon it shall be the duty of such court 

I 
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to n1ake an order, directing the mortgage, lease, or sale, at his discretion, of 
the whole or such part of the real estate as may be necessary. 

SEC. 17. The court making such order shall direct the time and terms of 
such sale, mortgage, or lease of st1ch estate, and the manner in whicl1 the pro
ceeds shall be applied; and shall give d11e notjce thereof, [290] together \vith a 
full description of the property to be thus disposed of, at which time and place it 
shall be the duty of the guardian to execute the order of said court, and to 
make a full report of his doings therein, which report shall be accompanied by 
the affidavit of the guardian verifying the report, and stating that such guar
dian did not directly or indirectly become the purchaser thereof ; or if other
wise disposed of, that he is not directly or indirectly interested personally in 
the agreement. 

SEC. 18. When any such sale, mortgage or lease, is approved of by the court 
ordering the same, as having been performed according to law, and not under 
such circumstances as to operate prejudicial to the interest of such ward, it 
shall be the duty of tl1e court to execute a deed, mortgage, or other instrument 
of writing, which shall be as valid and effective in law as if executed by 
such ward when of sound mind and discretion. 

SEC. 19. If such report be disapproved of by said court, as not doing justice 
to said ward, the court may set aside the proceedings, and proceed in like 
manner as if no sale had been made. 

SEC. 20. Every such guardian, as often as required by the court appointing 
him, shall render a true and perfect account of his guardianship. 

SEC. 21. No such ward shall be held to bail, or his body be taken in execution, 
in any civil action; and in all actions commenced against him the process shall 
be served upon his guardian; and in all judgments against such ward ( or his 
guardian as sucl1) the execution shall be against the property of the ward only, 
and in no case against his body, nor against that of his guardian, nor the 
property of said guardian, unless he shall have rendered himself liable there-
11nto, by false pleading or otherwise. 

SEC. 22. Whenever the court shall r eceive information that such ward has 
recovered his reason, he shall immediately inquire into the facts; and if he 
finds that such ward is of sound mind, he shall forthwith discharge such person 
fro1n care and custody; and the guardian shall immediately settle his accounts, 
and restore to sucl1 person all things remaining in his hands belonging or ap
pertaining to such ward. 

SEC. 23. In case of the death of any such ward, while under guardianship, 
the po"rer of the g11ardian shall cease, and the state descend and be disposed of 
in the same manner as if said ward had been of sound mind; and tl1e guardian 
shall immAdiately settle his accounts, and deliver the estate and effects of his 
,vard to his legal representatives. 

[291 l SEC. 24. The several probate co11rts shall have the power to remove any 
such guardian at any time, for neglect of duty, mismanage1nent, or for dis
obedience to any lawful order, and appoint another in his place; whereupon 
such guardian shall immediately settle his accounts, and render to his suc
cessor tbe estate and effects of his ward. 

SEc. 25. All the expenses of taking care of such insane person and the 
management of his estate, shall be paid out of his estate, if it be suffi'Cient; 
if not, out of the county treasury. 

SEC. 26. I f the estate of such lunatic he insufficient for his maintenance, 
and the maintenance of his family, he shall be entitled to all the benefits of 
the laws of this territory for the relief of paupers, in which case it shall be 
the duty of the court of probate to issue an order to the overseer of the poor, 
requiring him to take charge of such person according to the provisions of the 

-
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laws of this territory for the relief ?f paupers: which overseer shall have power 
to arrest and confine such person, 1f necessary, until the next ensuing session 
of. the board o~ county commissioners, at which time it shall be the duty of 
said board to dispose of the same as may to them seem right and proper con-
sistent with the principles of humanity and justice. ' 

SEC. 27. In all cases of appropriation out of the county treasury for the 
support and maintenance or confinement of any insane person, the amount 
thereof may be recovered by the county from any person who by law is bound 
to provide for the support and maintenance of such insane person if there be 
any such of ability to pay the same. ' 

SEC. 28. The father or mother of such insane person shall maintain then1 
at their own charge, if of sufficient ability; and if not then the children. 
grandchildren, or grandparents, shall, if of sufficient ability maintain them 
at their own charge. ' 

SEC. 29. That all acts and parts of acts contravening the provisions of this 
act, be and the same are hereby repealed. 

Approved January 14, A. D. 1841. 

[292] CHAPTER 80. 

INDIANS. 

AN ACT to prohibit and punish the sale of intoxicating liquors to Indians. 

SLCTIO:N. 

1. Fine and imprisonment for selling, 
etc., 

2. Officers under pain of forfeiture of 
their offices to make complaint of 
all violations of this act; and the 

SECTION. 
judges to give it in charge to grand 
juries. 

3. Act of January 1839 repealed. Pro
viso. 

4. When act to take effect. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That if any tavern keeper, grocery keeper, or other person or 

persons, shall sell, barter, or in any manner dispose of any spirituous liquor or 
any other liquor of intoxicating quality, to any Indian or Indians within this 
territory; every such person so offending, shall be deemed guilty of misde
meanor, and ·upon conviction thereof, by indictment in any court having com
petent jurisdiction to try the same, shall forfeit and pay for the ·use of the 
county in which the offense may ha-ve been committed, a fine of not less than 
one hundred dollars, and not more than five hundred dollars, and shall stand 
committed in the jail of the county ,v-here the indictment may have been found, 
if there be a jail in said county, and [if] there be none, then in the next nearest 
county jail, for a p·eriod of six calendar months unless the :fine and costs be 
sooner paid. 

SEC. 2. All sheriffs, constables, and justices of the peace within the ter
ritory, are hereby authorized, and under the penalty of forfeiting their re
spective offices, required to make complaint of such violations of this la,v as 
co1ne ,vithin their knowledge, and the judges of the several district courts in 
the territory are hereby required to give this act in special charge to grand 
juries. 

• 
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SEC. 3. That the act, entitled an act to prevent the selling of spirituous 
liqt1ors to the Indians, approYed, January 3, 1839, be and the same is hereby 
repealed: provided, that the provisions of this section shall not be construed 
to affect in any manner, any indictment or other process now pending in any 
court in this territory for a violation of the provisions of the act of the third 
of Jannary, 1839, nor to prevent (293] the prosecution and punishment of any 
offense against the provisions of the act aforesaid, committed previous to the 
taking effect of this act. 

SEc. 4. This act to take effect from and after the first day of 1\1:ay next. 

.A .. pproved Jant1ary 23, A. D. 1843. 

CHAPTER 81. 

INTEREST. 

AN ACT regulating interest on money. 

SECTIOX. 

1. Creditors may receiYe six per cent 
,vhen no other interest is agreed 
upon. 

2. Parties may agree upon interest not 
exceeding ten per cent. 

3. Six per cent allowed on moneys due 
on judgment, etc., from time of 
rendition until satisfied. 

SFCTIOX. 

4. No greater sum than this act allows 
shall in [any] case be taken. 

5. Person paying greater may recover 
the amount above. 

6. Persons offending against this act 
shall be compelled to answer on 
oath any bill for discovery ex
hibited against them. 

7. Repealing clause. , 

Be it enacted by the Cou,ncil and House of Representatii•es of the Ter1·if ory 
of Iowa: 

SECTION 1. That creditors shall be allowed to receive interest at the rate 
of six per cent per annum, when no other rate of interest is ~<YI'eed upon, for 
all n1oneys after they become due by any instrument of the debtor in writing, 
or money lent, or money due, or settlement of accounts from the day of liqui
dating or ascertaining the balance due thereon, or money received for the 
use of another, and retained without the owner's knowledge of the receipt 
thereof, on money due and withheld by an unreasonable and vexatious delay 
of payment or settlement of accounts, and on all other moneys, due and to 
becon1e due, for the forbearance of payment whereof an express promise to 
pay interest has been made. 

SEC. 2. The parties may agree in writing for the payment of interest not 
exceeding ten per centum per annum on money due or to become due upon 
any contract whether under seal or not. 

[2941 SEC. 3. Interest shall br allo"'ed on all moneys due, on judgments at 
la,,', or decrees in equity, from the day of the rendition thereof· until satisfaction 
bc> made by payment or sale of property, at the rate of six per centum per 
annum. 

SEC. 4. No person or corporation shall directly or indirectly take or receive 
in money, goods or things in action, or in any other manner, any greater sum 
or value for the loan or forbearance of any money, goods or things in action 
than is in this act prescribed . 

• 
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SEC. 5. Every person \Vho, for any such loan or forbearance, shall pay any 
greater sum or value than is in this act allowed to be receiYed, or his personal 
representatives may recover in an action against the person who shall have 
taken or received the same, or his personal representatives the amount of money 
so paid or value delivered above the rate aforesaid, if such action be brought 
within one year after such payment or delivery. 

SEC. 6. Every person offending against the provisions of this act, shall be 
compelled to answer on oath any bill that 1nay be exhibited against him in 
chancery, for the discovery of any such sum of money, goods or things in 
action so taken, accepted or received in violation of the provisions of this 
act or any of them. 

SEC. 7. All acts and parts of _acts contravening the provisions of this act, 
be and the same are hereby r epealed. 

Approved February 9, A. D. 1843. 

CHAPTER 82. 

IMMORAL PRACTICES. 

AN ACT for the preventi'on of certain immoral practices. 

SECTION. 

1. Fine for engaging in common labor, 
fishing, shooting, etc., on the Sab
bath day. 

2. Fine for selling intoxicating liquors 
on the Sabbath. 

SECTIOX. 

3. Fine for swearing within hearing of 
any religious assemblage. 

4. Fines, hov.· collected and to what ap
pli€d, limitation of suit, etc. 

Be it enacted by the Council and House of Representatives [295] of the Territory 
of Iowa: 

SECTION 1. That if any person of the age of fourteen years or upwards, 
shall be found on the first day of the week commonly called Sunday, rioting, 
quarreling, :fishing, shooting, or at common labor, (works of necessity and charity 
only excepted) he or they shall be fined in any sum not exceeding :five dollars : 
provided, nothing herein contained shall be so construed as to extend to those who 
conscientiously do observe the seventh day of the week as the Sabbath, nor to 
prevent persons from traveling, watermen from landing their passengers or 
freight, or ferrymen from conveying any person over the waters on such 
day. 

SEC. 2. That if any grocery keeper or other person shall sell or barter any 
spirituous liquors on the first day of the week, commonly called Sunday, ( ex
cept prescribed by a physician, or if such grocery keeper or other person shall 
kno\Y that such spirituous liquors are wanted to be used as medicine) such 
grocery keeper or other person so offending, shall be fined in any sum not 
exceeding :five dollars. 

SEC. 3. That if any person of the age of fourteen years and upwards, shall 
profanely curse or damn, or profanely swear by the name of God, Jesus Christ 
or the Holy Ghost, in any court of justice or within hearing of any religious 
assemblage, each and every person so offending, shall be fined in any sum not 
exceeding one dollar, nor less than t,Yenty-five cents for each offense. 

• 
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SEC. 4. That all fines accruing under the provisions of this act, shall be 
collected in the name of the United States as in other cases of a breach of 
the peace, and be paid into the township treasury for the use of common schools 
in the township in which the offense shall have been committed, ( excepting in 
such counties as have not been organized into townships) in which case the 
fines aforesaid shall be paid over to the county treasurer for the use aforesaid, 
"·ithin thirty days after collected, and if any officer fail to pay over such fine 
by him collected agreeably to the provisions of this act, sucl1 officer shall for any 
such neglect, forfeit and pay into the treasury aforesaid, double the amount 
of any such fine or fines by him collected, to be recovered in a summary ,vay 
before any justice of the peace having cognizance of the same, at the suit of 
the township or county treasurer, as the case may be: provided, that all prose
c11tions under the provisions of this act, shall be commenced within ten days 
after the offense is committed, except prosecutions against justices of the 
peace for not paying over any fine or fines as aforesaid. 

Approved February 10, A. D. 1843. 

[296] CHAPTER 83. 

JURORS. 

AN ACT concerning grand and petit jurors. 

SECTION. SECTION. 

, 

1. Who shall serve as jurors and who 
shall be exempt. 

2. Grand jury selected by county com
missioners, their numbers, sum
mons, how and when served. 

3. 

4. 
5. 

6. 

7. 

8. 

Foreman of grand jury, his powers 
and duties, indictments, etc. 

Oath of grand jury. 
Oath of petit jurors in criminal 

cases. 
Two grand jurors necessary in mak

ing presentment. 
Petit jurors selected by county com

missioners, their numbers, sum
mons, how and when served. 

lvlanner of selecting petit jury. 

9. Duty of sheriff in selecting jury and 
penalty for neglect. 

10. Manner of filling vacancies in jury 
occasioned by the non-attendance 
of persons first selected. 

11. Fine of grand and petit jurors for 
non-attendance unless good cause 
shown against it. 

12. Sickness or death of jurors pro, iiied 
for. 

13. Compensation of jurors, how and by 
whom paid. 

14. Jurors privileged from arrest except 
in certain cases. 

15. Duty of county commissioners in se
lecting juries. 

B e it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That all persons who are qualified electors, in this territory, 
shall be liable to serve as jurors, in their respective counties, as hereinafter 
provided. The following persons shall be exe1npt from serving as jurors, to
wit: the governor, secretary of the territory, judges of the supreme and dis
trict courts, county commissioners, county treasurers, clerks of the supreme• 
and district courts, and clerks of the boards of county commissioners, judges of 
probate, sheriffs, under sheriffs, and deputy sheriffs, coroners, constables, the 
marshal of the United States, and his deputies, counsellors and attorneys at 
law, ministers of the gospel, officers of colleges, (not including trustees or 
directors thereof, ) and preceptors a;nd teachers of incorporated academies or 

f 14 
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universities, and one teacher in each common school, practicing physicians and 
surgeons, and all persons more than sixty years of age, together with all per
sons not of sound mind or discretion and subject to any bodily infirmity, 
amounting to any disability, and all persons shall be disqualified from serving as 
jurors who have been convicted of any infamous crime. 

[297] SEC. 2. That it shall be the duty of the county com1uissioners in each of 
the counties of this territory, wherein a district court is directed to be held, 
at least thirty days previous to the sitting of said court, to select twenty-three 
persons possessing the qualifications aforesaid, in their respecti·ve counties,' 
and to deliver an attested copy of the names so selected within three days 
thereafter to the clerk of the district court, of the proper county, who shall 
thereupon issue and deliver to the sheriff of the county a venire, or summons, 
under the seal of the court, commanding him to summon the persons so se
lected as aforesaid, to appear before the said court, at or before the hour of 
eleven o'clock, a. m., on the first day of the term thereof, to serve as grand 
jurors, any sixteen of whom shall be sufficient to constitute a grand jury, 
which said summons shall be served at least five days previous to the sitting 
of said court either by reading it to the person to be summoned, or by leaving 
an attested copy thereof at his usual place of residence. 

SEC. 3. After the grand jury is empaneled it shall be the duty of the court 
to appoint a foreman, who shall have power to swear , or affirm, all witnesses 
to testify before said grand jury, and whose duty it shall be, when the grand 
jury, or any twelve of them, shall find a bill of indictment, to be supported 
by good and sufficient evidence, to endorse thereon, '' a true bill,'' and when 
they do not find a bill to be supported by sufficient evidence, to endorse thereon 
"not a true bill, " and shall, in either case, be signed by th-e foreman at the foot 
of the endorsement, and shall, in all cases, where a true bill is returned into 
court as aforesaid, note thereon the name or names of the witnesses upon 
whose evidence the same was found. 

SEC. 4. That the oath of the grand jury in all cases shall be as follows, to-wit: 
'' you, as grand jurors for the body of the county of -- ( as the case may 
be,) do solemnly swear , that you will diligently inquire into, and true pre
sentment make, of all such matters and things as shall come to your knowl
edge, according to your charge: the counsel of the United States of America, 
your own counsel, and that of your fellows, you shall keep secret; you shall 
pres-ent no person through envy, hatred, or malice, neither will you leave any 
person unpresented through fear, favor, or affection, or hope of reward, but 
that you will present things truly as they come to your knowledge according 
to the best of your understanding, and according to the laws of this territory, 
so help you God.'' 

[298] SEC. 5. That the oath or affirmation of petit jurors in criminal cases, 
shall be as follo,~s, to-wit: "you solen1nly s,Year ( or affirm) that without respect 
to person, or favor, or fear, you will well and truly try and true deliverance 
make between the United States of America and the prisoner at the bar, whom 
you shall have in charge, according to the evidence given you in court, and 
the laws of this territory, so help you God.'' 

REC. 6. No grand jury shall make presentment, of their own knowledge, 
11pon the infor1nation of a less number than two of their own body. unless the 
j'll.ror giving the information is previously sworn as a witness, in which cas-e, 
if the evidence is deemed sufficient, an indictment may be found thereon, as 
upon the evidence of any other witness who may not be of the jury. 

· REC. 7. It shall be the duty of the board of co11nty commissioners, in each 
of the organized counties in this territory, where a district court is directed 
to be held, at least thirty days previous to the sitting of the said court. to select 
t,venty-four persons po~se~sing the qualifications of jurors, "'Tho shall compose • 
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and constitute two full petit juries, to serve as such at the next succeeding 
term qf the district court, in each county respectively to be summoned, in like 
manner as hereinbefore directed in the case of grand juries. 

SEC. 8. It shall be the duty of the clerk of the district court, at the com
mencement of each term, to write the name of each petit juror, on a separate 
ticket, and put the whole into a box, or other place for safe keeping, and as 
often as it may be necessary to empanel a jury, the clerk shall, in presence of 
the court, draw, by chance, twelve names out of such box, which shall designate 
the twelve to be sworn on the jury, and in the same manner for eacl1 subse
quent jury in their turn, as the court may from time to time direct. 

SEC. 9. In all cases where the sheriff, or other officer, shall be commanded 
to execute any summons as aforesaid, he shall be required to make timely re
turn thereof to the clerk, who may have issued the same, with an endorsement 
thereon, certifying on whom it has been served, and the time when, and, in 
default of so doing, such sheriff, or other officer, shall be considered as being 
guilty of a contempt, and may be fined for the use of the proper county, in 
any sum not less than ten nor more than fifty dollars, unless such sheriff, 
or other officer, shall make his excuse to the satisfaction and acceptance of the 
court. 

SEC. 10. If a sufficient number of grand or petit jurors do not appear, when 
selc><'ted and snm1noned as aforesaid, or if by challenges, or [2991 any other cause, 
there shall not appear a sufficient number of qualified persons to make up the 
panels, the court may order the sheriff to return, without delay, such number 
of good and lawful men of the county, as may be necessary for that purpose. 
And when the sheriff is interested or related to either of the parties, the court 
may direct the coroner to make such return : and if any district court shall 
at any time sit, before the board of county commissioners shall have made 
a selection of grand or petit jurors as aforesaid, or if on any account the 
whole panel in either case shall fail to attend, the court may order the sheriff, 
or other officer, to summon from the bystanders, being qualified persons as 
aforesaid, a sufficient number to supply such deficiency who shall continue to 
serve for the remainder of the term, unless they shall be sooner discharged 
by the court. 

SEc. 11. Every person ,vho shall fail to appear when lawfully summoned. 
as a grand or petit juror, as aforesaid, without having a reasonable excuse, 
shall be considered as being guilty of a contempt, and shall be fined by the 
court in any sum not exceeding twenty dollars, for the use of the proper county, 
unless good cause be shown for such default, at or before the next term of said 
court, and it shall be the duty of the clerk to issue a summons against such de
linquent, when such person shall not come in without process, to show cause 
at the next succeeding term of said court, why he or they should not be fined 
for such contempt: provided, that the oath or affirmation of any such delin
quent shall, at all times, be received as competent evidence in his favor. 

SEC. 12. In case of the death, sickness, or non-attendance of any grand or 
petit juror, after he shall have been sworn upon the jury, or where any such 
juror, being sworn as aforesaid, shall, for any reasonable cause, be dismissed, 
or discharged, it shall be lawful for the court to cause others, if necessary, to 
be summoned and sworn in his or their stead. 

SEC. 13. It shall be the duty of the clerk of the district court, at the end of 
each term of said court, or within ten days thereafter, to make out a certificate 
to each juror, certifying the number of days and amount of compensation due 
to each juror, vvhich certificate shall be presented to the board of county com
missioners. and allo,ved as other demands against said c9unty: provided, that 
no juror shall be paid out of the county treasury for any days attendance as a 
jur6r in the district court of the territory, for which he may have received, 
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or may [300] be entitled to receive pay a.~ a juror of the district court of the 
lTnite<l States. 

SEC. 14. All grand and petit jurors shall be privileged from arrest in all 
cases, except for breach of the peace, treason, felony, and other criminal offenses, 
during their attendance at said court, going to, and returning from the same, 
and all arrests in such cases shall be deemed as illegal and void. 

SEc. 15. It shall be the duty of the board of county commissioners to ar
range and select the grand and petit jurors as aforesaid, in such manner as to 
make the qualified persons of the county perform duties as jurors, as nearly as 
may be, in rotation, and so that the same may not be unnecessarily burdensome 
to any of the citizens of the county, according to the best information that the 
said commissioners can obtain. 

Approved January 4, A. D. 1839. 

CHAPTER 84. 

JURISDICTION. 

AN ACT to define the jurisdiction of the several· counties in this territory that front 
upon the Mississippi river. 

SECTION 1.-Establishing jurisdiction on Mississippi river. 

WHEREAS, Doubts have arisen whether the jurisdiction of the several counties 
in the territory of Iowa that front upon the Mississippi river extends to the 
eastern shore of said river, concurrently with any other state or territory, so 
far as the said river shall form a common boundary between this territory 
and any other conterminous state or territory, under the act of congress, ap
proved 1\Iarch 30, 1839, chapter 91-therefore, 

B e it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

That from and after the passage of this act, all the counties in this territory, 
that are now formed, or which may hereafter be formed, in any part of said 
territory, fronting eastward upon the Mississippi river, shall have and exer
cise jurisdiction, for all civil and criminal purposes, upon the Mississippi river 
concurrently with any [301 ] other conterminous state or territory so far, and to 
such extent as the said river shall form a common boundary between the territory 
of Iowa and any other such conterminous state or territory. 

Approved July 24, A. D. 1840. 
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CHAPTER 85. 

FOREIGN JURISDICTION. 

AN ACT to prevent the exercise of foreign jurisdiction within the limits of the territory 
of Iowa. 

SECTIO:X. SECTION. 

1. Exercise of foreign jurisdiction, how other than Iowa or U. s., how pun-
punished. ished. 

2. Accepting office from any authority 

Be it enacted by the Council and House of Representatives of the Territory 
of Ioiva: 

SECTION 1. That if any person shall exercise, or attempt to exercise, any 
official functions, or shall officiate in any office or situation within any part of 
the present jurisdiction of this territory, or within the limits of any of the 
counties therein as at this· time organized, by virtue of any commission or 
at1thority not derived from this territory or under the laws of this territory, 
or under the government of the United States, every person so offending, shall, 
for every such offense, on conviction thereof before any court of record, be pun
ished by a :fine not exceeding one thousand dollars, or by imprisonment at hard 
labor not exceeding :five years, or both at the discretion of the court.-

SEC. 2. That if any person residing within the limits of this territory shall 
accept of any office or trust from any state or authority, other than the govern
ment of the United States or the territory of Iowa, every person so offending 
shall be :fined not exceeding one thousand dollars or imprisoned five years, at 
the discretion of the court before which any conviction may be had. This act 
to take effect and, be in force from and after its passage. 

Approved July 31, A. D. 1840 . 
• 

[302] CHAPTER 86. 

JUSTICES OF THE PEACE. 

AN ACT to provide for the election of justices of the peace, to prescribe their powers 
and duties and to regulate their proceedings. 

SECTIO:X. 

ARTICLE I. 

1. Time and place of electing justices 
in organized precincts. 

2. In unorganized precincts. 
3. Term of office. 
4. Justice to reside in precinct for 

which he was elected. 
5. Number of justices. 
6. Manner of conducting election for 

justices. 
7. To take oath and give bond and 

form of each. 
8. Qualifications to hold the office. 

SECTIO~. 

9. Who shall not hold it. 
10. Division of precinct not to effect du

ties of justice. 
11. Vacancies filled by appointment of 

county commissioners. 
12. When person to be considered legal 

justice. 
13. Disposition of paoers by a justice re-

signing or becoming disqualified. 
14. Forfeit for failure to comply. 
15. Jurisdiction of justices. 
16. Po·wer. 
17. Persons arrested to give security. 

. . 
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SECTIOX. 

18. Recognizance to be certified to next 
district court. 

19. When justice may punish for con
tempt. 

20. Limitation of same. 
21. Person not to be punished until 

heard in his· defense. 
22. When convicted record to be mad e 

up. 
23. What warrant of commitment to set 

forth. 
24. Justice found guilty of bribery, etc., 

to be removed from office. 
25. Court before whom tried to enter up 

order of removal. 
26. Justice may grant subpoenas. 
27. To bold court for the trial, certain 

actions. 
28. Actions specified. 
29. What justice shall not have cogni

zance of. 
30. Where action cognizable before jus

tice to be brought. 
31. Action by attachment when brought. 
32. When brought, when served persons 

jointly liable. 
33. Justice being interested or absent 

suit to be brought before justice 
of adjoining county. 

ARTICLE II. 

1. Docket of justice, what entered 
therein. 

2. Items how entered. 
3. Suits, how instituted 'before justice. 
4. Plaintiff to file cause of action. 
5. May be required to give security for 

costs. 
6. Loss or destruction of any instru

ment of writing upon which suit 
is founded, to be proven. 

7. Process by justice. 
8. To whon1 directed. 
9. Service. 

10. When justice may issue a warrant. 
11. Service of warrant. 
12. Trial to be had imm'ediately. 
[303] 13. Justice may empower any 

suitable person to execute process 
in absence of officers. 

14. Defendant paying amount of claim 
and costs, suit to be discontinued. 

15. Amount to be endorsed upon sum
mons, writ, etc. 

16. R eturn of process. 
17. Penalty for failure to execute or re

turn process. 
18. Authority of constables in serving 

process . 

S ECTION. 

ARTICLE Ill. 

1. Plaintiff over twenty-one years may 
conduct his own suit. 

2. Justice may appoint person to con
duct suit for a minor. 

3. Defendant over twenty-one years 
may conduct his own suit. 

4. Guardian for infant defendant to be 
appointed. 

5. Authority of agent to be proven, un
less admitted. 

6. Justice to wait one hour for appear
ance of parties after return of 
summons. 

7. Set off allowance except in two 
cases. 

8. Notice of set-off to be given and bill 
of items. 

9. If instrument establishing set-off be 
lost, how to proceed. 

10. Judgment in case of set-off. 
" 11. Judgment against executors in set-

off. 
12. In suit of trespass justified by title, 

justice to cease proceedings and 
return to district court. 

13. Suit to be continued in district 
courts. 

14. Justice may adjourn a cause. Pro
viso. 

15. May adjourn sixty days on applica
tion of either party and longer 
with consent of 'both. 

16. Application for adjou.rnment on ac
count of absence of testimony, how 
sustained. 

17. E xtent of adjournment and costs of 
same, by whom borne. 

18. Party applying may be r eg uired to 
give security. 

19. Causes by warrant adjourned. de
fendant to be discharged. 

20. If by request of defendant, to re
main in custody, unless he enter 
into recognizance. 

21. Subsequent adjournment. 
22. \\Tben plaintiff may recover upon re

cognizance. 

ARTICLE IV. 

Of Witnesses and Depositions. 
1. Subpoena for witness. 
2. By whom served. 
3. Attendance compelled by attachment. 

Proviso. 
4. By ·whom executed. 
5. Fine of witness for non-attendance, 

refusal to answer. 
6. Fine may be r emitted upon good 

cause shown. 

.... 
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SECTION. 

7. Party neglecting to appear liable for 
damages. 

8. Deposition taken upon notice. 
9. Notice to be served upon opposite 

party three days before taking. 
10. Service of notice to be in like man

ner as summons. 
11. How taken. 
12. To be read on trial upon certain 

conditions. 

ARTICLE V. 

Of judgments on non-suits and by default 
and of trials. 
1. Suit to proceed on defendant failing 

to appear within one hour after 
return time of process, or ad
journed time, manner. 

2. In all cases not specially provided 
for, if plaintiff fail to appear, 
judgment of non-suit rendered 
against him. 

[304] 3. Power of justice to set aside 
judgment of non-suit, etc., etc. 

4. New trial granted, notice to 'be 
served upon opposite party. 

5. Suit by summons or warrant to be 
determined on return of same, un
less cause be adjourned. 

6. Both parties appearing, trial to pro
ceed and suit to be determined. 

7. Cause may be tried by jury upon de
mand of either party. 

8. Number jurors. 
9. How sun1111oned. 

10. Execution or summons. 
11. Oath and duty of Jury. 
12. Objection to witnesses to be deter-

1nined by justice. 
13. Execution of writings establishing 

set offs. 
14. Executors and administrators. 
15. Verdict. 
16. When jury may be discharged and 

new called. 
17. Non-attendance of jurors and penal

ty. 

.ARTICLE VI. 

Of judgments and filing transcripts there
of and the stay of execution. 

1. .Judgments bY. confession. 
2. Requisites necessary. 
3. .Judgments may be set off. 
4. Transcripts thereof. 
5. Execution for balance due. 
6. Change of venue, for \Yhat causes 

and how granted. 
7. .Judgment by non-suit, confession. 

etc., when entered. 

SECTIO~. 
8. Jurisdiction and release of excess, 

etc. 
9. Stay of execution. 

10. Security thereon. 
11. Form of recognizance. 
1i. Expiration of stay, judgment not 

paid, execution to issue against 
principal and bond. 

13. Judgment for 'bail on motion. 
14. Execution revoked when judgment 

stayed. 
15. Transcripts of judgment certified 

and filed. 
16. To operate as a lien, etc., etc. 
17. Transcript of judgment from one 

justice to another to enforce exe
cution. 

18. Execution fai ling against principal, 
judgment creditor may proceed 
against bail, when moved away, 
by transcript as in other cases. 

19. Official certificate of justice upon 
judgment good evidence in any 
court in territory. 

ARTICLE VII. 

Of executions and proceedings thereon. 

1. Execution. 
2. To whom directed, against ·what, 

when returnable. 
3. May be renewed, how, and for ho,v 

long. 
4. Levy, notice and description of 

goods. 
5. Sale and return of execution and 

money. 
6. Constables not to purchase, etc. 
7. Insufficiency of goods, and summons 

to garnishees, etc. 
8. Defendant unable, plaintiff to pay 

costs. 
9. Garnishee to be summoned and ex

amined touching indebtedness to 
defendant. 

10. Judgment rendered against garn
ishee if indebted to defendant. 

11. Proceedings of constable when goods 
levied on are claimed by a third 
person. 

12. Claim to be tried at once. 
13. Justi.ce to determine cause unless 

jury be required. 
r 305] 14. Judgment for claimant, goods 

to be delivered to him, etc. 
1:-i. Claimant may resort to any other le

gal remedy. 
16. i\1oneys paid to constable, effect, and 

ren1edy against same. 
17. Pro<'ess against constable in certain 

cases. 

I ' 
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8£CTIOX. 

18. Requirements of summons. 
19. Proceedings, penalty and appeal. 
20. Party injured may elect remedy 

against constable. 

ARTICLE YUL 

Of appeals and proceedings thereon in the 
district court. · 
1. Appeal to district court. 
2. Requisites to 'be complied with. 

Time to be made. 
Recognizance and security. 

3. Form of recognizance. 
4. Allowance of appeal, entry and stay. 
5. Constable on notice of appeal to re

lease property taken in execution. 
6. After appeal, justice to file with 

clerk of district court , all the pa
pers relating to suit. 

7. Proceedings thereon. 
8. Compulsory return. 
9. Justice failing to allow appeal with

out good cause district court may 
compel allowance. 

10. Return of justice amended. 
11. And perfection of recognizance. 
12. When appeals determined. 
13. Notice by appellant, when given and 

to whom. 
14. Failing to give notice, cause to be 

continued. 
15. Cause of action set-off, etc., in dis-

trict court. 
16. Judgment in district court. 
17. Execution. 
18. Judgment for security on motion. 

ARTICLE IX. 

Certiorari. 
1. Person aggri~ved may remove judg

ment to district court. 
2. Writ of certiorari to issue, certain 

conditions being complied with. 
3. Duty of justice to make special re

turn of facts. 
4. Power of district court to compel re

turn. 
5. Judgment. 
6. If judgment by justice be collected, 

restitution awarded. 

ARTICLE X. 

Regulating the Action of Replevin. 
1. When action may be brought. 
2. Cross replevins shall not be brought. 
3. Affidavit required. 
4. Requirements of writ. 
5. Bond, security and condition. 
6. Execution of writ. 
7. Plea and issue. 

SECTIOX. 

8. Failure of plaintiff and its effects. 
9. Judgment in such case and its inci-

dents. 
10. Remedy of officers injured. 
11. Suit upon bond. 
12. Officers' liabilities. 

ARTICLE XI. 

Of Attachments. 

1. Attachments in what cases granted. 
2. Cause of action. Affidavit, and its 

requisites. Proviso. 
3. Issue, return and proceedings on 

writ. 
4. 1-Ianner of serving writs, garnishee, 

property, etc., attached, and cred
its. 

5. Bond and condition from third per• 
sons. 

6. From defendant. 
7. Sale of perishable property. 
8. Notice to be given to absent defend

ant. 
9. When and how given, and how 

proved. 
10. Judgment by default. 
[306) 11. And its effect. 
12. When and in what cases attachments 

may 'be dissolved. 
13. Effects of dissolution. 
14. 
15. 

16. 

17. 
18. 

19. 

20. 

21. 

22. 
23. 

24. 

25. 

26. 
27. 

28. 

Answers of garnishee. 
Persons shall not be garnisheed for 

debts due to another for daily la
bor. 

Judgment against garnishee by de
fault and its effects. 

Final judgment against garnishee. 
PJaintiff may deny answer of gar-

nishee, etc. • 
Issues and trial between plaintiff and 

garnishee. 
Satisfaction by garnishee. 
"\\'arrant against third person indebt

ed to defendant upon affidavits of 
other persons than plaintiff. 

Arrest and its operation. 
May be required to give bond and 

security. 
In default of bond may be commit

ted. 
When bond and security required of 

plaintiff, its condition. 
A voiding debts, petition and notice. 
Petitioner's oatll denying original 

cause of action, plaintiff required 
to prove demand. 

Set off or collateral avoidance. 
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SECTIOX. 

• 

29. When execution may be awarded. 
General and special executions. 
Against garnishee. 

30. Compensation of officer. 

ABTICLE XII. 

Forcible entry and detainer. 

1. Entry to be made in a lawful and 
peaceable manner. 

2. Forci'ble entry and detainer within 
the meaning of this act. 

3. Unlawful detainer. 
4. What the preceding sections of this 

act comprehend . 
5. Acts made cognizable before a jus

tice of the peace. 
6. Complaint of forcible entry and de

tainer made, justice to summon be
fore him the person complained of. 

7. 
8. 
9. 

10. 
11. 

12. 
13. 

14. 

15. 
16. 
17. 
18. 

19. 
20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 
28. 

29. 
30. 
31. 

Form of summons. 
When and how served. 
Jury to be summoned and number. 
Form of venire. 
Jury wanting in number to be com

pleted by constable or sheriff. 

Return of venire. 
Plaintiff not appearing, to be non

suited. 
Defendant not appearing, justice to 

adjourn or otherwise at his dis-
cretion. 

May compel attendance of witnesse~ 
Jury to be sworn. 
Pla intiff to support complaint. 
Defendant found guilty, writ of res-

titution to issue. 
Verdict. 
Defendant not guilty, plaintiff to 

pay costs. 
Proceedings before justices to be 

docketed. 
Justice may grant a new trial upon 

good cause shown. 
Merits of title not to be enquired 

into. 
Three years' peaceable possession a 

'bar to complaint. 
Remedy under this act applied to 

public lands. 
Extent of land legal owner entitled 

to, against the wrong-doer. 
Who may enter upon such lands. 
This act not to bar action of tres-

pass, etc. 
Form of writ of restitution. 
Appeal to district court. 
District court to act as if it had bad 

original jurisdiction. 

SECTION. 

32. Appealing party to give bond for 
pros-[307]-ecution of suit, etc. 

33. When appeal prayed for. 
34. When appeal not allowed. 
35. Justice to certify copy of his docket 

and all papers relating to suit, to 
district court. 

36. Lien upon lands for costs. 

.ARTICLE XIII. 

Proceedings in case of breach of the peace. 

1. Summary process. 
2. Exceptions. 
3. Complaints and warrant; by whom 

executed. 
4. Arrest on view or from personal 

knowledge, aid and assistance. 
5. Summary mode. 
6. Trial when postponed, security, etc. 
7. When committed. 
8. Breach of recognizance. 
9. Want of jurisdiction; how r emedied. 

10 Witnesses, etc. 
11. Jury trial and its incidents. 
12. Complainant liable for costs. 
13. Judgment, fine, costs, and execution. 
14. 

15. 

16. 

I mprisonment and discharge, costs 
and pr ivileges. 

Appeals to district court, recogniz
ance. • Appeals, when returnable. 

17. R ecognizance of witnesses, entries, 
affidavits, etc. 

18. T rial on the merits, costs, etc. 
19. Judgment when affirmed. 
20. Def't and securities. 
21. When prosecutor to pay costs. 
22. Execution. 
23. General rules governing proceedings 

before justice. 
24. Duty of justice as to fines, constables' 

liabilities. 
25. P enalty for refusing or failing to 

perform duty. 
26. Fines and penalties, how recovered . 
27. Verbal notice to witnesses good as 

summons. 

ARTICLE XIV. 

Proceedings to prevent the commission of 
offenses. 
1. Warrant for arrest of accused upon 

affidavit of any individual. 
2. Examination, witness€s. 
3. Accused required to enter into recog

nizance. 
4. Bail and discharge of person com

mitted. 

.... 
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SECTION. 

5. Duty of sheriff when prisoner wishes 
to give bail. 

6. Transcript of proceedings, etc. 
to be fl.led in clerk's office, penalty 
for failure to do so. 

7. District court to investigate the mat
ter. 

ARTICLE XV. 

Preliminary proceedings when offenses have 
been committed. 
1. When offenses have been committed, 

warrant to be issued for arrest of 
person accused. 

2. Power of officer in making arrest in 
any other county. 

3. Recognizance of witnesses. 
4. Search warrant may be issued, not 

to 'be executed in the night time. 
5. Proceedings when property is found. 
6. Ownership established, to be given 

up. 
7. Warrant to search for counterfeit 

money. 
8. Proceedings when found. 
9. Statement of prisoner. 

10. Testimony may be reduced to writ
ing. 

11. Witnesses may be removed. 
12. On sufficient grounds, recognizance 

of prisoners required. 
13. Of witnesses. 
14. Recognizance by other person when 

witness infant, etc. • 
[308] 15. When prisoner to be commit

ted. Proviso. 

ARTICLE XVI. 

Forms to be used in civil cases. 
No. 

1. Summons. 
2. Writ of replevin. 
3. Warrant. 
4. Subpoena. 

SECTION. 

5. Venire for a jury. 
6. "\Vrit of attachment. 
7. Oath of jury. 
8. Oath of witness. 
9. Affirmation of a witness. 

10. Oath of voir dire. 
11. Form of judgments. 
12. Judgments in assumpsit. 
13. Defendant not appearing. 
14. General judgment. 
15. Jury trial and judgment. 
16. Judgment in replevin for plaintiff. 
17. Execution. 
18. When security bas been given for 

stay of execution in judgment 
against the principal and security. 

19. Form of execution containing a gar-
nishee clause. 

20 Scire Facias ( on transcript). 

Forms in breaches of the peace. 

1. Warrant. 
2. Venire for a jury. 
3. Constable's return. 
4. Oath of jurors. 
5. Verdict of jury. .. 

In proceedings to prevent the commission 
of offenses. 

1. Affidavit. 
2. Warrant. 
3. Recognizance. 
4. Mittimus or commitment. 
5. Subpoena when offenses have been 

committed. 
6. Affidavit. 
7. Warrant. 
8. Recognizance. 
9. Search warrant. 

10. Mittimus. 

SEc. 2. Repealing clause. 

Be it enacted by the Council and House of Representati1.,•es of the Territo1·y 
of l o1va . as follows, to-wit: 

ARTICLE I. 

Of the election, powers, and duties of justices of the peace. 

SECTION 1. The qualified voters of each town.ship organized by law in this 
territory, shall, at the time and place of holding the annual township elections, 
elert the justices of the peace for their respective townships. 

SEC. 2. The qualified voters of each election precinct in every county not 
divided into organized townships shall at the time and place of holding the 
annual election for the choice of county officers and 1nembers of th<=' legislative 
assembly, elect the justices of the peace for their respective precincts. And if, 
in any such cotmty, the boundaries [309] of the election precincts are not already, 



• 

JUSTICES OF THE PEACE 219 

established, it is hereby made the duty of the board of commissioners to establish 
and make known such boundaries in such manner as they may deem proper. 

SEC. 3. E ac11 justice of the peace shall hold his office for the term of two 
years, and until l1is successor is elected and qualified. 

SEC. 4. Each justice of the peace shall reside in the township or precinct 
for which he was elected during his continuance in office. 

SEC. 5. Every justice heretofore elected and qualified shall continue to act 
until his term of office expires, and until bis successor shall be duly elected and 
qualified. 

SEC. 6. Each township and each precinct shall haYe two justices of the peace: 
provided, that four justices of the peace may be elected in the township of 
Burlington, in the county of Des Moines; four in the city of Dubuque, 1n the 
county of Dub1.1que ; four in the town of Fort J\1:adison, in the county of Lee ; 
three in the to,vnship of West Point, in said county of Lee; three in the city of 
Keosauqua, in the county of Van Buren; three in the town of Bloomington, in 
the county of i1uscatine; three in the town of Iowa City, in the county of 
Johnson; three in the town and precinct of Fairfield, in the county of Jefferson; 
three in the town of Belview, in the county of Jackson , one of whom, at least, 
shall reside within the corporate limits of said town of Belview; and three in 
Centre township, in the county of Cedar, one of whom at least, to reside within 
the limits of the town of Tipton, and three in Rochester township, in the county 
of Cedar, one of whom shall reside within the limits of the town of Rochester. 

SEC. 7. The election of justices of the peace shall be conducted as other elec
tions, and the returns thereof made within nine days after the election, to the 
clerk of board of commissioners of the proper county, who shall open and count 
the same in th~ presence of two justices of the peace, and deter1nine from the 
returns who are duly elected, and shall issue certificates of election accordingly, 
which certificates may be in the following form: 

TERRITORY OF Iow A, } 
County ss. 

I hereby certify that at an election held on the --- day of --- in the 
year --- in the township ( or precinct, as the case may be) of in said 
county, A. B. was duly elected a justice of the peace. 

In testimony whereof I have hereunto set my band with the seal of the board 
of commissioners hereto affixed, this --- day of --- in the year ---

Signed 
C. D., Clerk of the Board of Com1nissioners for said county. 

[310] SEc. 8. Every person elected a justice of the peace shall, within twenty 
days after receiving his certificate, take and subscribe the following oath: I·, 
A. B., do solemnly swear (or affirm, as the case may be,) that I ,vill support 
the constitution of the United States, and the laws of this territory, that I will 
administer justice without r espect to persons, and faithfully and impartially 
discharge and perform all the duties incumbent upon me as a justice of the 
peace, according to the best of my understanding. 

Signed, A. B. 

TERRITORY OF IOWA, l 
C t ss. oun y 

Subscribed and sworn to before me this --- day of --- 18 -. 
Signed, C. D., Clerk of the district court for said county. 

Or as the case may be, any other person authorized to administer oaths, which 
oath shall be endorsed on the back of the certificate of election, and together 
with the certificate filed in 'the office of the clerk of the district court of the 
proper c·ounty, and every person elected a justice of the peace shall, at th~ time 

• 
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of filing his oath of office with the clerk, enter into bond to the board of com
missioners of the proper county, with good security, to be, by the said clerk 
of the district court, approved in the sum of five hundred dollars. Conditioned 
that he will faithfully pay over all money that may come into his hands by 
virtue of his office as justice of the peace, said bond may be in the follQwing 
form: 

Kno\v all men by these presents that we A. B., C. D. and E. F. are held and 
firmly bound unto the board of commissioners of the county of---- in the 
territory of Iowa, in the sum of five hundred dollars, for the payment of which 
we jointly and severally bind ourselves, sealed by us, and dated this --- day 
of -- A. D. 18--

Wbereas the said A. B. has been duly elected a justice of the peace in and 
for the township ( or precinct as the case may be) of --- and county of 
--- in said territory for the term of two years from the day of --
in the year ----

No,v the condition of the above obligation is such that if the said A. B. shall 
,vell and truly pay over, according to law, all moneys which may come into 
his hands by virtue of his said office, then this obligation to be void, otherwise 
to be and remain in full force. 

Sjgned A. B., Seal. 
C. D., Seal. 
E. F., Seal. 

[3111 Said bond shall be filed in the office of the clerk of the district court, and 
any person aggrieved by a breach of the condition thereof, may either by suit 
upon the bond or by motion in the district court of the proper county, have· 
judgment against the justice and his securities for such sum as he may show him
self entitled to, and with costs an<il interest thereon at the rate of fifty per cent 
per annu1n, and upon any such judgment no stay of execution shall be allowed. 

SEC. 9. No person shall be eligible to the office of justice of the peace, who 
is not a citizen of the United States, and who has not been a resident of the 
county in which he is elected six months next before his election. 

SEC. 10. No sheriff, coroner, or clerk of any district court shall bold the 
office of justice of the peace. 

SEC. 11. When a township or precinct shall be divided, and any justice of 
the peace of the original township or precinct, shall fall into the new township 
or precinct, he shall continue to discharge the duties of a justice of the peace 
until his term of office expires. 

SEC. 12. All vacancies existing in the office of the justice of the peace, 
whether happening by death, resignation, or otherwise, may be filled by ap
pointment, by the board of commissioners of the proper county ; every person 
so appointed shall hold his office until the next election, and is required to qual
ify in the same manner as if he had been elected to the office of justice of the 
peace under the provisions of this act. 

SEC. 13: Every person eligible to the office of justice of the peace, who has 
received a certificate of election or appointment, and who has taken the oath 
and given the bond prescribed by law, shall be deemed a legal justice of the 
peace. · 

SEC. 14. Whenever a justice of the peace shall resign, move out of the town
ship or precinct for ,vhich he was elected or appointed, or be otherwise disquali
fierl. he shall immediately thereafter deliver to the next nearest justice of the 
peace, in the same township or precinct, all dockets, records, books, papers and 
documents appertaining to his office, or relating to any suit, matter or contro
versy com1nitted to him in his official capacity: and in case of death of any 
justice of the peace, his legal representative, within twenty days after the issu-
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ing of letters testamentary, or of administration, shall hand over \he records, 
and all papers relating thereto of his testator or intestate, to some neighboring 
justice of the peace of tl1e township or precinct wherein the deceased lived and 
executed his office. 

[312] SEC. 15. Every person whose duty it is to comply with the requisition of 
the next preceding section, shall forfeit and pay, for the use of the county 
for every three months neglect to comply, the sum of fifteen dollars to be re
covered at the suit of any person. 

SEC. 16. The jurisdiction of justices of the peace shall be co-extensive with 
their respective counties. 

SEC. 17. Justices of the peace shall have power-
1. Jointly and severally to cause to be kept all laws made for the preserva

tion of the peace. 
2. To cause to come before them, or any of them, persons who shall break 

the peace, and commit them to jail, or bail them as the case may r equire. 
3. To arrest and cause to come before them persons who attempt to break 

the peace, or ,vho are not of good fame, and compel them to give security for 
their good behavior, to keep the peace, or both. 

SEC. 18. If sucl1 persons refuse or neglect to give security they shall be 
committed until they find the same. 

SEC. 19. Every recognizance so taken for the keeping of the peace, or for 
good behavior, or for both, shall be certified to the 'next district court of the 
county. 

SEC. 20. In the follo,ving cases, and no other, a justice of the peace may 
punish, as for contempts, persons guilty of the following acts: 

1. Disorderly, contemptuous, and insolent behavior towards such justice of 
the peace whilst engaged in the trial of a cause, or in rendering a judgment, or 
in any jt1dicial proceeding which shall tend to interrupt such proceedings, or 
impair the respect due to his at1thority. 

2. Any breach of the peace, noise, or other disturbance, tending to interrupt 
the official proceedings of such justice. . 

3. Resistance, unlawfully offered, in the presence of the justice, to the exe
eution of any lawful order or process, issued by him. 

4. For the disobedience of any process, issued by him, requiring the attend
ance of a ,Yitness. 

SEC. 21. Punishments for contempts, in the foregoing cases, may be by fine 
not exceeding thirty dollars, or b)r imprisonment in the county jail, not ex
ceeding five clays, at the discretion of the justice, bt1t no person shall remain 
in prison for the non-payment of a fine. • 

SEC. 22. No person shall be punished for a contempt before a justice of the 
-peace until an opportunity has been given him to be heard [313] in his defense, 
and for that purpose the justice may issue a warrant to bring the offender be-
fore him. 

SEC. 23. Upon the conviction of any person for a contempt, the justice shall 
make up a record of the proceedings on such conviction, stating therein the 
particular circumstances of the offense, and the judgment rendered thereon . 

• 

SEC. 24. The warrant of commitment for any contempt shall set forth the 
particular circumstances of the offense, or it shall be void. 

SEC. 25. Every justice of the peace ,vho shall be guilty of bribery, perjury, 
or other infamous crime, or convicted of a wilful misdemeanor in office by 
indictment, shall be removed from office. 

I 

I 

• 

• 

• 
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SEC. 26. The court before whom any justice may be tried and convicted 
for any of the offenses in the preceding section, shall enter up an order re
moving such justice from office, and fron1 the time such order of removal shall 
be entered all the authority of such justice shall cease. 

SEC. 27. Jt1stices of the peace are empowered to grant subpoenas for wit
nesses in all matters rubn1itted to referees and arbitrators, and in all cases where 
it may be necessary for taking depositions. 

SEC. 28. Every justice of the peace is a11thorized to hold a co11rt for the trial 
of all actions in the follo"1ing section enumerated, and to hear, try, and deter
mine the same according to law and equity. 

SEC. 29. 1. Of all actions of debt, covenant and assumpsit, and all other 
actions foundPd on contract where the debt or balance due or damages claimed 
shall not exceed fifty dollars. 

2. Actions of trespass, and trespass on the case for injuries to persons or 
to real or personal property, wherein the damage claimed shal1 not exceed fifty 
dollarr. 

3. Actions of detinue and replevin, "·hen the thing de1nanded or claimed 
does not exceed in value fifty dollars. 

4. Actions commenced by attachment of property as hereinafter provided, 
as vvell as for any penalty given by any statute of this territory "·here the 
amount shall not exceed :fifty dollars; and, 

5. To take and enter judgment on the confession of a defendant when the 
amount confessed shall not exceed the amount for which a justice is authorized 
to render judgn1ent in action. 

SEC. 30. Ko justice of the peace shall have cognizance, 
1. Against any executor or administrator for any debt or de1nand due from 

the testator or intestate, nor 
[314] 2. Of any action of slander, malicious prosecution or false imprison

ment; nor 
3. Of an:y artion where the title to lands and tenements shall come in ques

tion. 

SEC. 31. Every action cognizable before a justice of the peace, instituted 
by summons or ,varrant, shall be brot1ght before some justice of the township, 
either, 

1. ,~7herein the defendant resides, or 
2. Wherein the plaintiff resides or the defendant may be found; but if the 

defendant in any action is a non-resident of the county, or has ahsconded from 
his usual" place of abode, the action may be brought before some justice of any 
township or precinct where he may be found. 

SEC. 32. Every action instituted by attachment may be brot1ght before any 
justice of the county ,vherein the property of the defendant 111ay be found. 

SEC. 33. If there arl' several persons jointly liable to a suit, residing in 
different to,vnships in the same county, the suit may be brought in either, 
against all such persons. . 

SEC. 34. WheneYer there shall be no justice of the peace "·ithin the town-
ship where any suit cognizable before a justice ought to be brought, or when
ev~r all the justices of such to,vnship are interested in any suit or other,vise 
disqualified by la,v from trying the same, every such suit may be brought be
fore so1ne justice of any adjoining township of the same county. 
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ARTICLE II. 
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SECTION 1. Every justice of the peace shall keep a docket in which he shall 
enter 

1. The titles of all causes commenced before him. 
2. The time when first process was issued against the defendant, and the 

particular nature thereof. 
3. The time when the parties appeared before him, either without process 

or upon the r eturn of process. 
4. A brief statement of the nature of the plaintiff's demand and the amount 

claimed, and if any set off was pleaded a similar statement of the set off and 
the a1nount claimed. • 

5. EYery adjournment, stating at whose request and at what time. 
[315] 6 The time when the trial was had, stating whether the same was by 

jury or h.v the justice. 
7. The verdict of the jury, and when rendered. 
8. The jl1dg1nent rendered by the justice, and the time of rendering the same. 
9. The time of issuing execution, and the name of the officer to whom de

livered, and an account of the debt, damages and costs as the same "·as en
dorsed on the back of the execution. 

10. The fact of an appeal having been made and allowed, and when made 
and allo,vecl. 

SEC. 2. The several items in the preceding section enumerated, together with 
all other entries specially required by this act to be made in the docket, shall 
he entered under or opposite to the title of each cause to which they r espectively 
relate, and in addition thereto the justice may enter any other proceedings had 
before him in the cause, which he shall think it useful to enter in such docket. 

SEC. 3. Suits n1ay be instituted before a justice either by the voluntary ap
pearance and agreement of the parties or by process, and the process for the 
institution of a suit before a justice shall be either a summons or warrant 
against the person . or attachment against the property of the defendant. 

SEC. 4. In a11 cases to be tried before a justice of the peace the plaintiff when 
he con1m<:>nces his suit shall set forth in writing, and file with the justice before 
the suit is placed llpon the docket or process issued thereon, a plain statement of 
his drmand or cause of action. 

SEc. 5. vThenever the plaintiff is a non-resident of the county, the justice 
may re(Jl1ire of him security for the costs before the institution of the suit, and 
whenever a suit has been commenced by any person, whether a resident of the 
county or not, the justice may in his discretion, on the application of the de
fendant order the plaintiff to give security for the costs, and if the plaintiff 
r efuse to comply with the order the justice shall dismiss the suit. 

SEC. 6. If any suit or set off be founded upon any lost or destroyed instru
ment of \vriting, the party relying upon such lost instrument shall be required 
upon the trial or hearing of the cause to prove such loss or destruction, either 
by his own oath or by other competent testimony, and if upon such trial or 
hearing it appears that the same was intentionally put away or destroyed, the 
demand or set off founded upon such instrument shall be rejected. 

REo. 'T. All process issued hy justic<>s of the peace shall run "in [3161 the 
nan1e of the l Tnited States of .. A.merica," to be dated on the day it is issued, and 
shall be signed by the justice granting the same. 

SEC. 8. In all cases not otherwise specially provided for, the process in all 
suits shall be a s11mmons, and every summons shall be directed to any constable 
of the county in which the justice ,Yho granted the same resides, except when 
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it is otherwise specially provided, and shall command him to summon the de
fendant to appear before the jt1stice ,~·ho issued the same, at a time and place 
to be named in the summons, not less than seven nor more than twenty-one 
days from the date thereof, to ans,ver the con1plaint of the plaintiff. 

SEC. 9. Every summons shall be served at least five clays before the return 
day thereof, and shall be executed either 

1. By reading the same to the defendant. or 
2 By delivering a copy to the defendant, or 
3. By leaving a copy of such summons at the usual place of abode of the 

defendant, with some person of the family above the age of fifteen years. 

SEC. 10. A justice of the peace shall issue a "'arrant in every case '"hen he 
is satisfied from the affidavit of tl1e person demanding the same, that 'tbe person 
against who1n such process is desired is justly indebted to plaintiff in a sum 
exceeding fiye dollars, and that said person is about to leave this territory or 
move his property 011t of the san1e before judgment can he obtained, or other
wi~e abscond so that the process of the court after judgn1ent cannot be exe
cuted. 

SEC. 11. A warrant shall be served hy arresting the defendant and taking 
hin1 before the justice " 'ho issued the same; but if such j11stice be on the return 
thereof absent or unahle to try the cause, or if it be 111ade appear to the 
.iustice by the affidavit of the defendant, that said justice is a material "·itness 
.for the defendant in the cause, or is of near of kin to the plaintiff in st1it. stating 
therein the degree, the constable shall forth"•ith take the defendant to the near
est justic(' of the san1e county, who shall take cognizance of the cause and pro
ceed therein as if tbe "'arrant had been issued b~y himself. 

SEC. 12. When a defendant is brought before a justice on a warrant, he 
shall in no case be detained longer than twenty-four hours from the time he 
shall he brought before the justice, unless within that tin1e the trial of the 
rause has commenced, or unless it has been delayed at the instance of the de
fendant. 

SEC. 13. Every justjce issuing any process authorized by this act, upon 
heing satisfied that such process ,vill not be executed for want of [317] an officer 
to he hnd in ti1ne to execute the same, may e1npo"'er any suitable person not being 
a party to the suit. to execute the same by an endorsement on the process to 
the follo,ving effect: At th·e request and risk of the plaintiff ( or defendant, 
as the case may be,) I authorize --- to execute and return this writ. 

E. F., Justice of the peace. 

And the person so empo"·ered shall thereupon possess all the authority of a 
constable in relation to the execution of such process, and shall be subject to the 
san1e obligations, and shall receive the same fees for his services. 

SEC. 14. If at any ti111e after the com1nencen1ent of a suit, the defendant pay 
to the constable 01· the justicr of the peace ,vho issued the process. the ful l 
a1nount of the clai1n and costs ,vhich 1nay have then accrued, the snit shall be 
discontinued, or if it be further prosecutrd the plaintiff shall pay all costs that 
may accrue after such payn1ent. 

REC. 15. The justice l,efore \Yhom suit is brought. shall rndorse upon the 
m1n1n1ons, or " 'arrant, or "1rit of attachn1ent the a1nount clai111ed by the plain
tiff including interest and costs. 

SEC. 16. Every constable serving any process authorized by this act, shall 
return thereon in " ' riting, ( endorsed on the back,) the timr and 1nanner of 
service. and shall ~ign his na1ne to such return. 

REC. 17. If any constable fail to execute any process to hin1 delivered, and 
to make <lue rctt1rn thereof, unless £or good cause, or 1nake false return, s11ch 
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constable, for every such offense, shall pay to the party injured ten dollars, 
and all damages such party may have sustained by reason thereof, to be re
covered by an action of debt founded upon this statute, and be liable to indict
ment for misdemeanor. 

SEC. 18. The authority of constables to serve process issued by justices of the 
peace, shall be co-extensive with the county in which they are elected. 

ARTICLE III. 

SEC. 1. Any plaintiff in a suit, except persons under twenty-one years of 
age, may appear and conduct his suit either by agent or other person. 

SEc. 2. No suit shall be instituted by an infant plaintiff until a next friend 
for such infant shall have been appointed. Whenever requegted, the justice 
shall appoint some suitable person who will consent thereto in writing, to be 
named by such plaintiff, to act as his [318] next friend in such suit, who shall be 
responsible for the costs therein. 

SEC. 3. Every defendant in a suit may appear and defend the same either 
in person or by agent, except persons under twenty-one years of age. 

SEC. 4. After the service and return of process ~gainst an infant defendant, 
the suit shall not be further prosecuted until a guardian for such defendant 
shall have been appointed. Upon the request of such defendant the justice 
shall appoint some person who will consent thereto in writing to be the guardian 
of the defendant in defense of the suit, and if tl1e defendant shall not appear 
on the return day of the process, or if he neglect or r efuse to nominate such 
guardian, the justice may, at the request of the plaintiff, appoint any discreet 
person as such gl1ardian, and the consent of such guardian or next friend shall 
be :filed with the justice, and the guardian for the defendant shall not be liable 
for any costs in the suit. 

SEO. 5. A party authorized to appear by agent, may appoint any person to 
act as such agent, and the authority of the agent may be either ,vritten or ver
bal, and shall in all cases when the justice requires proof, be proven, either 
by the agent himself or by other competent testimony, unless admitted by the 
opposite party. 

SEC. 6. Upon the return of a summons duly served, the justice shall wait 
one hour after the time specified in such writ for the appearance of parties. 
unless they sooner appear. 

SEC. 7. A defendant may set off any demand which he 1nay have against 
the plaintiff, in all cases where such set off is allowed by the statutes of this 
territory. regulating set off, except in the t,vo following cases. 

1. Wl1en the demand to be set off exceeds the jurisdiction of a justice 
court, or 

2. When it is founded upon an instru1nent of writing, executed by the 
plaintiff and assigned to the defendant, and it shall not appear on the trial of 
the ~ause, that the assignment was made to the defendant previous to the com
mencement of the suit. 

SEC. 8. To entitle the defendant to set off any demand, he must give notice 
thereof. in court either verbal or " 'ritten, before the jury is S\YOrn or the trial 
submitted to the justice, and when the set off is fol1nded upon an instrument 
of \vriting, executed by the plaintiff or his testator or intestate or upon an 
account, he n1ust at the time of giYing such [ :310 l notice, file '"·ith the justice such 
instrument or a hill of the items of snch account. 

SEC. ~- If such instrument be alleged to he lost or destroyed it sl1all be suf
ficient for the defendant to file with the justice, an affidavit similar to that re-

1;:; 
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quired of a plaintiff, upon instituting a suit in a justice 's court on a lost or de
stroyed instrument of writing. 

SEC. 10. If the amount of the set off duly established be equal to the plain
tiffs debt, judgment shall be entered for the defendant, with the costs of suit, 
if it be less than the plaintiffs debt, the plaintiff shall have judgment for the 
residue only with costs, and if it be more than the plaintiffs debt, the defendant 
shall have judgment for the excess with costs and execution shall be awarded, 
and be subject to the same stay as upon a judgment in a suit brought by such 
defendant. 

SEC. 11. Whenever a set off is established in a suit brought by the executors 
or administrators, exceeding the demand of the plaintiff, the judgment shall 
be against them in their representative character, and shall be evidence of a 
debt established, but no execution shall issue thereon. 

SEC. 12. If in a suit of trespass upon any lands or tenements, the defendant 
shall justify the trespass by a plea of title, the justice shall immediately make 
an entry of it in his docket, shall cease all furt)-ler proceedings in the case, and 
certify and return to the district court of the county, a transcript of all the 
entries made in his docket r elating to the case, together with all the process and 
other paper s r elating to the s11it, and filed ther ein in the same manner and within 
the same time as upon an appeal. 

SEC. 13. Upon the filing of the proceedings and papers in the office of the 
clerk, the court shall become possessecl of the cause and proceed therein to 
final judgment as upon an appeal, but on the trial in such court, the plaintiff 
shall only be required to prove himself entitled to, or in possession of the lands 
or tenements on ,vhich the trespass is alleged to have been committed, and no 
other bar to the action shall be pleaded by the defendant, except the plea of 
title. 

Si,jc. 14. A justice of the peace, without the application or consent of either 
party, may if it be necessary, adjourn a cause not exceeding three days for 
any one adjournment, but a justice shall in no case adjourn a cause commenced 
by warrant upon his own motion. 

SEC. 15. A justice of the peace on the application of either party, with good 
cause shown, may adjourn a cau~e not exceedi11g sixty days [320] £or any one ad
journment, and may adjourn for a longer period with the consent of both 
parties. 

SF.C. 16. v"\7henever either party shall apply for an adjournment of a cause, 
on account of the absence of t esti1nony, the n1otion shall be supported by the 
oath or affic1av1t of the party so applying, his agent or attorney, showing that 
due diligence has been used to obtain it, and also the name of the witness or 
witnesses, and what particular £act or facts the party expects to prove by such 
witness or ,vitnesses, and that affiant knows of no other witness hy ,vbom the 
particular fact or facts can be proved, and that if an adjournment be allo,ved, 
he ,vill be able to procure such testimony in time to be used upon the trial, and 
if the opposite party will admit the fact or facts so expected to be proYed, the 
cause shall not be contin11ed. 

REC. 17. Every such acljonrn1nent shall be £or such reasonable time as ,vill 
enahl e the part~' to procure such testimony or ,vitness, not to exceed sixty days. 
and shall be at the <'Ost of the party applying therefor, unless other,vise ordered 
by the justice. 

SEC. 18. 1£ any cause commenced by summons, be adjourned on application 
of the defendant, he shall, if the plaintiff should request it, enter into a recog
nizance before the justice, ,vith such security as the justice approves in a penalty 
sufficient to serure the plaintiffs demand and costs, conditioned that if judgment 
bf' given against him in the suit, and cxecl!tion be issued against him, that he 
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or his sect1rity will pay the judgment so recovered, and if the cause be adjourned 
on application of the plaintiff, he shall if the defendant should request it, enter 
into a similar recognizance in a sufficient penalty and under like condition. 

SEC. 19. If a cause com1nenced by warrant be a9-journed on the consent of 
both parties, or on the application of the plaintiff, the defendant shall be dis
charged from c11stody, bt1t the cause shall not be discontinued by such discharge, 
and at the adjourned daJr the san1e proceedings shall be had as on the return of a 
summons duly served. 

SEC. 20. But if such cause be adjourned upon the application of the defend
ant he shall continue during the time of the adjournment in custody of the 
constable, unless he shall enter into a recognizance before the justice with such 
security as the justice ·approves, in a penalty sufficient to secure the plaintiffs 
demand and costs, conditioned that if j11dgn1ent be given against him in the 
suit and execution be isrued against him that he or his security will pay the 
judgment so recovered. 

SEC. 21. If any such recognizance shall have been given upon any [321] prior 
adjournment, it shall not be necessary to enter into any new recognizance upon 
a subsequent adjournment, unless such recognizance be required by the justice 
or the bail of the defendant in such prior recognizance. 

SEC. 22. In a suit brought upon such recognizance the plaintiff shall not 
be entitled to recover unless he show an execution upon the judgment obtained 
in the suit in which such adjournment was had, duly issued within six days 
after the time when the same co11ld have been issued against the property of the 
defendant and a return thereon that no property of the defendant can be found. 

ARTICLE IV. 

Of WitnE"sse,3 and Depositions. 

SECTION 1. A subpoena issued by a justice of the peace shall be valid to 
compel the attendance in a justice's cot1rt of a witness being in the same county 
where the cause is to be tried, or being in an adjoining county and within fifty 
miles of the place of trial. 

SEc. 2. A subpoena may be served either by a constable or any other person 
duly authorized, and it shall he serYed by reading it to the witness or by de
livering to him, or leaving a copy thereof at his usual place of abode. 

SEC. 3. Whenever it shall appear to the satisfaction of the justice, by proof 
made before him, that any person duly subpoenaed to appear before him in 
suit shall have failed, withot1t just cause, to attend as a witness in conformity 
to such subpoena, and the party in whose behalf sucl1 subpoena was issued or 
his agent shall make oath that the testimony of such ,,ritness is material, the 
justice shall have power to issue an attachment to compel the attendance of 
such vvitness: provided, that no attachment shall issue against a witness unless 
his mileage and one days attendance has been tendered or paid in advance, if 
previously de1nanded by sucl1 witness from the person serving such subpoena. 

SEC. 4. Every such attachment may be directed to any constable of the 
county in ,·vhich the justice resides, and shall be executed in the same manner 
as a "'arrant, and the fees of the officers for issuing and serving the same shall 
he paid by the person against whom the same ,vas issued, unless he show reason
able cause to the satisfaction of the justice for his omission to attend, in which 
case the party requiring such attachment shall pay all costc;; of such attachment. 

[322] SEC. 5. EYery pers0n duly i-ubpoenaed as a ,vitness, who shall not ap
pear or ,,,Jio, ,vhen he shall appear, shall refuse to give testimony, shall forfeit, for 
the use of the county in \Yhich he is subpoenaed to appear, unless some reasonable 
excuse shall l1e sho,vn, ( on his oath or the oath of some other person,) a fine 

' 
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not exceeding t en dollars, and the justice shall make an entry of the conYic
tion in his docket and of the cause thereof. At the expiration of thirty days 
from the entry of such conviction it shall be deemed a judgment in all respects 
at the suit of such county, and execution shall be issued thereon as upon other 
judgments in a justices cot1rt, and the constable shall pay the fine to the treas-
urer of the county. 

SEC. 6. The person upon whom such fine shall be imposed may at any time 
before the expiration of thirty days appear before the justice and show cause 
against the imposition thereof, and upon the hearing of such cause the justice 
may remit or mitigate such :fine. 

SEc. 7. Every person subpoenaed as aforesaid and neglecting to appear 
shall also be liable to the party in whose behalf he may ·have been subpoenaed 
for damages ,vhich such party may have sustained by his non-appearance. 

SEC. 8. Either party in any civil suit depending before a justice, may upon 
notice. ca11se th e deposition of any witness therein to be taken by any judge or 
justice of the peace of any county in this territory where the said witness may 
be. 

SEC. 9. No such deposition shall be taken unless notice in writing of the time 
and place of t aking the same shall have been served on the other party three 
days before the taking thereof, ,vith one additional day for every twenty-fi,·e 
miles of distance from the place of such service to the place of taking. 

SEC. 10. Such notice may be served in like manner as an original su1nmons, 
and the service may be on the party or his agent in the suit, and when such 
party resides out of the county and has no agent in the suit therein, the service 
of such notice may be by filing a copy thereof with the justice before whom the 
suit is pending. 

SEC. 11. The deposition shall be taken and certified according to the statute 
of this territW'Y regulating the taking of depositions, and shall be sealed up 
and returned so sealed to the justice before whom the suit in which it is taken 
is pending, and when such deposition is taken out of this territory, the official 
character of the officer by whom it is taken shall be certified under the seal of 
the state or county [323] "rhere such deposition is taken, or under the seal of 
some court therein. 

SEC. 12. The justice sl1all allow every deposition taken and returned ac
cording to the provisions of this act to be read on the trial of the cause in which 
it is taken , in all cases where the same testimony if given verbally in court 
could have been received, but no such deposition shall be read on the trial unless 
it appear to the justice that the witness whose deposition is offered, 

1. I s dead or resides out of the county, or 
2. Is unable to, or cannot safely attend before the justice on account of 

sickness, ag~. or other bodily infirmity, or 
3. H as gone out of the county without the consent or collusion of the party 

offering the deposition. 

ARTICLE V. 

Of Judgn1c11is 011 no11-.<ntifs, a11cl by default ancl of trials. 

SECTION 1. ,,~en a defendant who has been duly served with process, and 
when a defendant "-ho has once appeared to a suit. the trial of which has been 
adjourned. shall neglect to appear within one hour after the r eturn tjme of the 

· process or the adjourned time, the justice shall proceed in the follo"ving manner: 
l . If the suit be founded on an instrument of writing and purporting to 

have been executed by the other party, and the demand of the plaintiff is 
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liquidated by such instrument, the justice shall, whether the plaintiff appear or 
not, r ender judgment against the defendant by default for the amount which 
shall appear by such instrument to be due to the plaintiff, after allowing all 
proper discounts for all payments endorsed thereon with costs. · 

2. If the st1it be not founded on an instrument of writing as is declared in 
the preceding cla1.1se of this section, and the plaintiff appears in person or by 
his agent, the justice shall proceed to hear allegations and proofs and shall de
termine as the very right thereof shall appear from the testimony, and if it 
appear from such testimony that the plaintiff is entitled to recover, judgment 
shall be rendered by default against the defendant for so much as the testi
mony shows the plaintiff entitled to recover, together with costs. If it do not 
appear that the plaintiff ought to r ecover, judgment shall be given for the 
defendant as upon a verdict against the plaintiff, with costs. 

[324) 3. If the plaintiff fail to appear, except where the suit is founded upon 
an instrument of writing, as is declared in the :first clause of this section, the 
justice shall render judgment of non-suit against the plaintiff, with costs. 

SEC. 2. In all cases, not otherwise specially provided for, if the plaintiff 
fail to appear in person, or by agent, within one hour after the time appointed 
for the trial of the cause, the justice shall render judgment of nonsuit against 
him with costs. 

SEC. 3. E very justice of the peace shall have power on the application of 
the aggrieved, or his agent, and for good cause shown, to set aside judgment of 
nonsuit, and by default, upon such terms as shall be just. E very such appli
cation shall be made within six days after rendering of the judgment, and if, 
in the meantime, any execution has been issued, the justice may revoke the 
same, in the manner hereinafter provided for revoking an execution, after an 
appeal has been allowed, and with like effect. The justice shall, in all cases, 
make an entry in his docket of every such application, and of the day on which 
it was made, together with his orders thereon. 

SEC. 4. If any judgment be set aside, and a new trial granted, the justice 
shall fix a time for such trial, and make out under his hand a notice to the 
opposite party, stating the fact that such judgment has been set aside, and 
specifying therein the time and place fixed for the trial. The notice shall be 
served on the party, or his agent, six days before the trial, and shall be executed 
and returned in like manner as a summons, and the same fees allowed ther efor. 

SEc. 5. Every suit instituted by summons or warrant shall be determined 
on the return of the process duly served unless the cause be adjourned. 

SEC. 6. When both parties appear before the justice in person or by agent 
at the time appoined for the trial of the cause, the justice shall proceed to hear 
the allegations and proofs of the parties, and to determine the suit as the very 
right of the case shall appear. 

SEC. 7. Before the justice shall commen~e an investigation of the merits 
of the cause by an examination of witnesses or the hearing of any other testi
mony, either of the parties may demand of the justice that the cause be tried 
by a jury. 

SEC. 8. The jury shall consist of six persons, but the parties may agree upon 
any nu1nber of jurors less than six to try the cause, and in that case the jury 
shall consist of such number, not exceeding six, as the parties may agree upon. 

[325] SEC. 9. The justice shall issue a summons directed to any constable of 
the cot1nty wherein the cause is to be tried, commanding him to summon six ( or 
such less number as the parties may have agreed upon) good and lawful men 
of the county, qualified to serve as jurors in the district court of the same 
county, who shall be nowise of kin to either party nor interested in the suit, to 
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appear before said justice at a time and place to be named therein, to make a 
jury for the trial of the action between the parties named therein. 

SEC. 10 .. The constable shall execute such jury summons fairly and impar
tially, and shall not summon any persons whom he has reason to believe are 
biased or prejt1diced for or against either of the parties. He shall summon 
the jurors personally, and shall make a list of the persons ,vhich he shall cer
tify and annex to the summons and return to the justice. If a sufficient num
ber of competent jurors cannot be obtained from the panel returned, the con
stable shall immediately summon others to serve in their place. 

SEC. 11. After the jury are sworn they shall sit together and hear the alle
gations and proofs of the parties whicl1 shall be delivered publicly in their 
presence. 

SEc. 12. If a ,vitness, on being produced, shall be objected to as being in
competent, such objection shall be tried and determined by the justice. Every 
person offered as a witness, before any testimony shall be given by him, shall 
be duly sworn or affirmed that the evidence he shall give relating to the matter 
in issue between --- plaintiff, and ---- defendant, shall be the truth, 
the whole truth, and nothing but the truth. 

SEC. 13. If any suit or set off be founded upon an instru1nent of writing 
purporting to have been executed by the opposite party, such instrument shall 
be received in evidence upon the trial, unless the party charged to have executed 
the same shall deny the execution thereof on oath taken before such justice. or 
by an affidavit filed " 'ith the justice and taken before any court or officer 
authorized to adn1inister oaths, "'hen the party introducing the instrun1ent 
shall prove the signature by extrinsic evidence. 

SEc. 14. The preceding section shall not be construed to authorize any in
strument of writing to be received in evidence, ,vitbout proof of its execution, 
against an executor or administrator or any other person representing the 
person charged to have executed such instrument. 

SEC. 15. When the jurors have agreed on their verdict, tl1ey shall [326] 
deliver tht same to the justice publicly, who shall enter it on his docket. 

SEC. 16. Whenever a justice shall be satisfied that a jury, sworn in any civil 
cause before him, after having been out a reasonable time, cannot agree on 
their verdict, he may discharge them and issue a new jury summons, unless 
the parties consent that the justice may render judgment on tl1e evidence be
fore him, which in such case he ma.y do, unless they consent that the trial, 
upon a new hearing of the evidence, shall be by the justice. 

SEC. 17. Every person who shall be duly summoned as a juror and shall 
not appear, nor render a reasonable excuse for his default, shall be subject to 
the same fine, to be prosecuted for and collected with costs, in the same manner, 
and applied to the same use, as hereinbefore pro-vided in respect to a person 
subpcenred as a witness and not appearing. 

ARTICLE VI. 

Of j11dgrnents, and filing transcripts thereof, a1id the stay of exec1ttion. 

SECTION 1. A justice of the peace may enter judgment by confession of the 
defendant. in any case where the amount confessed does not exceed the a1nount 
a justice is authorized to render judgment in an action. 
· SEC. 2. No confession shall be taken or judgment rendered thereon unless 
the follo,ving requisites be complied with: 

1. The defendant must personally appear before the justice. 

• 
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2. The confession must be in writing, signed by the defendant, or by some 
person by him thereto lawfully authorized, and filed with the justice. 

SEC. 3. If there be mutual justices j11dgments between the same parties, one 
may be set off against the other by the justice before whom the judgment, 
against which the set off is proposed, may be. 

SEC. 4. If the judgment, proposed as a set off, was rendered before another 
justice, the party proposing such set off must produce be£ ore the justice, a 
transcript of such judgment, upon which there is a certificate of the justice 
rendering the judgment that there is no appeal, and that such transcript was 
obtained for the purpose of being set off against the judgment to which it is 
offered as a set off. The justice [327] granting such transcript sl1all make an 
entr:r thereof in his docket, and all further proceedings on such judgment shall 
be stayed. 

SEC. 5. If any justice shall set off one judgment against another he shall 
make an entry thereof in his docket, and execution shall issue only for the 
balance which may be due after such set off. If a justice shall allow a tran
script of a judgment rendered by another justice, to be set off, he shall file 
Sl1ch transcript among the papers relating to the judgment in which it is al
lowed in set off. If he shall refuse such transcript as a set off he shal~ so 
certify on the transcript, and return the same to the party who offered it. 

SEC. 6. If, upon the appearance of the parties, on the return of process, in 
any case, either party shall, before the jury is sworn or the trial submitted to 
the justice, make affidavit that the justice before whom the same is pending, is 
a material witness for such defendant, without whose testimony he cannot 
safely proceed to trial, or that he is of near kin to the plaintiff, stating therein 
in what degree, or that he believes he cannot obtain justice before such justice, 
the cause shall be transferred to the next nearest justice of the proper county. 

SEC. 7. In cases where a plaintiff shall be non-suited or withdraw his action, 
and where j11dgment shall have been confessed, and in all cases where a verdict 
shall be rendered or the defendant shall be in custody at the time of hearing 
the cause, the justice shall forthwith render judgment and enter the same in 
his docket. In all other cases he shall render judgment, and enter the same 
in his docket within three days after the cause shall have been submitted to 
him for his decision. 

SEC. 8. If any sum be found in favor of a party, either by a verdict of a 
jury or upon bearing of the cause before a justice, exceeding the sum for which 
a jt1stice is authorized to give judgment, such party may remit and release the 
excess and take j11dgment for the residue. 

SEC. 9. The execution upon a judgment rendered by a justice of the peace 
may be stayed in the manner hereinafter provided, and for the following periods 
of time, to be calculated from the date of the judgment: 

1. If the judgment be for a sum of twenty-five dollars, or under, thirty 
da)7S. 

2. I f the judgment be for more than twenty-five dollars, sixty days. 
SEC. 10. To entitle any person to such stay of execution, some responsible 

person, to be approved by the justice, and not being a party to the judgment, 
must, within five days after the rendering of the judg-[328]-ment, enter into 
recognizance hefore the justice, to the adverse party, in a sum sufficient to secure 
the payment of the judgment and costs, conditioned to be void upon such pay
ment at the expiration of the stay. 

SEC. 11. Such recognizance must be signed by the party entering into the 
same, and may be in the following form : 

I -- ackno""ledge myself indebted to -- in the sum of -- dollars, to 
be Yoid 11pon this condition: ,vhereas obtained judgment before - -, a 
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justice of the peace of -- township ( or precinct,) in -- county, op. the -
day of -- 18-, against --; now if such judgment shall be paid at the 
expiration of -- days from the time it was rendered, this recognizance shall 
be void. A. B. 

SEC. 12. If at the expiration of such stay the judgment be not paid, the exe
cution shall issue against both principal and bail, if the principal do not satisfy 
the execution, and the officer cannot :find sufficient property belonging to him 
upon which to levy, he shall levy upon the property of the bail, and in his 
return, shall state what amount of the money collected by him on the execution, 
was collected by him from the bail, and the time when the same was received. 

SEC. 13. After the return of such execution the bail shall be entitled, on 
motion, to a judgment be.fore the justice for the amount collected from him 
in satisfaction of such execution, ,vith interest thereon at twelve per cent per 
annum, and such return of the officer, upon motion, shall be evidence of the facts 
therein stated. 

SEC. 14. If a judgment be stayed in the manner above prescribed, after an 
execution has been issued thereon, the justice shall revoke such execution, in 
the same manner and with like effect as he is hereinafter directed to revoke 
an execution after an appeal has been allowed. 

SEC. 15. Every justice on the demand of any person in whose favor he shall 
have rendered judgment ~or more than ten dollars, exclusive of costs, shall 
give to such person a certified transcript of such judgment, and the clerk of 
the district court of the same county in which the judgment was rendered, 
shall upon the production of any such transcript, file the same in his office, 
and forthwith enter such judgment in the docket of the district court judg
ments and decrees, and shall note therein the time of filin-g such transcript. 

SEC. 16. Every such judgment from the time of such filing of the transcript 
thereof shall have the same lien on the real estate of the defendant in the county, 
as a judgment of the district court of the same county; shall be equally under 
the control of the district court, and shall [329] be carried into execution in the 
same manner, and with the like effect, as the judgments of such district court, hut 
no execution shall be issued thereon, out of the district court, until an execution 
shall have been issued by a justice and returned that the defendant has no 
goods or chattels whereon to levy the same. 

SEC. 17. That in all cases where a transcript of a judgment of a justice of 
the peace in this territory shall be made out and certified by the justice au
thorized to certify the same, and delivered to any other ju-stice for the purpose 
of enforcing the execution of such judgment, the justice to whom the transcript 
is delivered shall make an entry thereof in his docket, and issue a scire facias 
against the judgment debtor therein, to appear and show cause, if any exist, 
why execution should not issue against him for the amount of the judgment 
and costs, as stated in the transcript, and if the defendant cannot show that 
he has fully paid and satisfied such judgment, or show other good cause, execu
tion shall be awarded and issued for the whole amount thereof, or such part as 
shall appear to remain unsatisfied with interest and costs as in other cases, 
but stay of execution if allowable, shall only be had from the date of the original 
judgment. 

SEC. 18. That if any bail for stay of execution on any judgment shall re-
1nove from the county " 'here he shall have entered as such bail to any other 
county in this territory, and a return of a constable be had on an execution 
against the principal of "no goods and chattels," or o.f not "goods and chattels 
sufficient to satisfy such execution," the judgment creditor may obtain from 
the proper justice a certified transcript of the judgment, recogniz~nce, or en~ry 
of bail, for the stay and other proceedings in the case, upon which transcript 
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st1cl1 creditor may proceed before a justice of the county, where the bail n1ay 
reside, against such bail by scire fa-cias as in the case of other• transcript. That 
no transcript shall be valid unless accompanied by a certificate from the clerk 
of the district court of tl1e county from which it was issued, certifying that 
the person issuing such transcript was an acting justice of the peace at the 
ti1ne of the issuing thereof. 

SEC. 19. The official certificate of any justice of the peace, living in any 
state in the United States, certifying any judgment by such justice rendered 
\Yith a certificate thereon sealed by the clerk of the county with the county 
seal, ,vhere such jt1stice shall reside, certifying that he whose signature appears 
on st1ch exen1plifications, was at the date of such judgment a justice of the 
peace, and qualified to act as such, shall [330) be good and legal evidence in any 
court in this territory, to prove the facts contained in st1ch exemplifications 
and nothing more. 

ARTICLE VII. 

Of executions and proceedings thereon. 

SECTION 1. Upon every judgment rendered by a justice, execution shall be 
issued hy such justice in the manner hereinafter prescribed at any time upon 
demand. 

SEC. 2. The execution shall be' directed ( except where it is otherwise spe
cially provided) to any constable of the county where the justice resides; 
shall be dated on the day it was issued, and be made returnable within thirty 
days from the date. It shall be against the goods and chattels of the person 
against whom the same was issued. 

SEC. 3. If any execution be not satisfied, it may at the request of the plain
tiff, be renewed from time to time, by the justice issuing the same by an en
dorsement thereon to that effect, signed by him and dated when the same shall 
be made. If any part of such execution has been satisfied, the endorsement 
of renewal shall express the sum due on the execution. Every such endorsement 
shall renew the execution in full force in all respects for thirty days, and no 
longer, and an entry of such renewal shall be made in;the docket of the justice. 

SEC. 4. The constable after taking goods and chattels . into his custody by 
virtt1e of an execution, shall without delay, give public notice by at least three 
advertisements, put up at three public places in the county, of the time and 
place when and where they will be exposed to sale; such notice shall describe 
the goods and chattels taken, and shall be put up at least ten days before the 
dav of sale . • 

SEC. 5. At the time so appointed, if the goods and chattels be present, for 
the inspection of the bidders, the officer shall expose them to sale at public 
vendue to the highest bidder ; he shall return the execution and have the money 
hefore the justice at the time of making such return ready to be paid over to 
the persons respectively entitled thereto. 

SEC. 6. No constable or other officer shall directly or indirectly purchase any 
goods or chattels at any sale made hy him, upon execution, but every such sale 
shall be absolutely void. 

SEC. 7. If the goods and chattels so levied on are not sufficient to satisfy 
such execl1tion, the constable shall, upon the demand of the plain-[331 ]-tiff, sum
mon in '"'riting. as garnishees, such debtors of the defendant in execution, as may 
be named to him by the plaintiff, or his agent, to appear before the justice 
on tl1e return day of the execution, to answer such interrogatories as may be 
exhibited against them touching their indebtedness to such defendant, and 

• 
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the like proceedings shall be had therein, before the justice, to final judgment 
and exec1.1tion as in suits instituted by attacf1ment in a justices court. 

8Ec. 8. ,Jl1sticcs of the peace are hereby authorized to issue execution against 
the plaintiff in any action for costs after one has been first isst1ed and returned 
'' no property found,'' against the defendant. 

SEC. 9. Any person having obtained a judgment before a justice of the peace, 
upon filing an affidavit, setting forth that the deponent verily belieYes that 
the defendant bas not in his possession within the knowledge of such affiant, 
any Yisible property or effects sufficient to satisfy said judg1nent and costs, 
and that the affiant believes that the defendant in the judgment has property, 
debts, rights, or credits, (as the case may be, stating the particulars of the 
case,) in the hands of (naming him) an execution upon any such judgment 
may issue, containing a garnishee clause, which shall be served upon any such 
garnishee requiring him to appear at the return of such execution, and answer 
interrogatories touching his indebtedness to the said defendant in execution, 
at or subsequent to the time of the service of such garnishee summons upon 

him. 
SEC. 10. That if any such garnishee shall be found to -be indebted to the de

fendant in any such execution, a judgment shall be rendered against such gar
nishee for the amount for which he admits himself indebted in his said answers. 
or so much tl1ereof as will satisfy any such execution, with costs of suit and of 
the garnishee process ; and any such judgment against the garnishee, sl1all bind 
all such property, effects, rights and credits in the hands of such garnishee. 
and the payment of the amount of the judgment and costs as aforesaid. shall 
operate as a conclusive bar to the rights of any such defendant in execution, to 
recover the amount paid under this process against any such garnishee. 

SEC. 11. If a constable levy an execution or writ of attachment on any goods 
or chattels, and any person other than the defendant in exect1tion or writ of 
attachment claim such property, the constable shall give notice forthwith to 
some justice of the peace of the same cot1nty, in which notice he shall set forth 
the name of the plaintiff and defendant in execution, and the name of the 
person claiming, and also a schedule of the property claimed. 

[3321 SEC. 12. On filing said notice, si;iid justice shall docket the cause for 
trial, making the claimant th0 plain1'iff. and tlH' execution plaintiff the aefenclant. 
and fix a day for trial within five days th0reafter. of ,vhich the claimant. execu
tion plaintiff, their agents or attorneys, (if in the county,) and the officer hold
ing such execution or writ of attachment, shall have three days' notice. unless 
the same be waived and a speedier trial agreed to by said parties. and ft1rther 
proceedings on such execution or writ of attachment shall be thereupon sus
pended until such claim be abated, dis1uissed. or a final decision had thereon. 

SEC. 13. Such justice shall hear and try such cause, unless either party 
• should require a jury, in ,vhich case a jt1ry shall be summoned as in other cases 

before a justice. and upon their Yerdict judgment shall be rendered as in other 
cases, so far as applical)le. 

SEC. 14. If the judg1nent be for the claiu1ant, the goods and chattels clain1ed 
shall be delivered to hin1 and the execution plaintiff shall pay the costs; if it 
be against the claimant the costs shall be paid by such claimant, and the judg-
ment shall justify the officer in selling such goods and chattels. ' 

SEC. 15. Nothing in this act contained shall be construed to preYent the 
claimant of property, levied on by execution or attachment, from resorting to 
any other legal remedy he may choose to pursue. 

SEc. 16. The constable of the county shall receive all money that may be ten
dered to him in payment of any judgment obtained before any jugtice of the 
peace of such county, and shall give the person paying the same a receipt there-
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for. i11 ,vhich shall be specified on what account the same was paid. And the 
payn1ent shall be valid against the judgment, and upon the production of the 
re1.:eipt to the justice shall be credited thereto. The person entitled to the 
1noney paid shall have the like remedies against the constable and his securities 
for the recoYery thereof, as jf such 1noney ,vas collected by the constable in 
execution. 

REc. 17. In the fallowing cases the justice shall, upon the demand of the 
party injured, or his agent, issue a summons against any constable to whom 
any execution has been delivered, or who has received any money upon any 
judgment of such justice, whether with or without execution, 

1. If the constable fail to make return of the execution according to the 
co1nmand thereof. 

2. If he 1nake a false return. 
3. I f he fail to haYe any 1noney, by him collected on execution, [333] before 

the j11stice. on the return day tl1ereof, ready to be paid oYer to the persons entitled 
thereto, or the receipts of such persons therefor. 

-!. If he fail to pay over, upon demand, to the pe:ooon entitled thereto, or 
his agent. any money by him received in payment of any judgment. 

SEC. 18. Such sum1nons shall require the constable, at the time therein men
tioned, to appear before the justice and show cause why execution should not 
issue against him for the amount due upon the execution, or for the amount 
receiYed by hi1n upon the judgment, according to the nature of the case. 

SEC. 19. If the constable fail to appear, or appearing, fail to show good 
cause to the contrary, the justice shall render judgment against him for the 
amount due by the execution, or for the amount received by him vvithout execu
tion, according to the nature of the case, together with interest thereon at the 
rate of one hundred per centum per annum, fron1 the time such execution ought 
to l1ave been returned, or fro1n the time such money ought to have been had 
before the justice, ready to be paid over to the person entitled thereto, or from 
the tiine the 111oney received on a judgn1ent without execution was demanded by 
th 0 party entitled thereto or his agent. Upon such judgment there shall be no· 
stay of execution, b11t an appeal may be had as in other cases and with like 
effrct. 

SEC. 20. The party injured may proceed in the manner above directed, or 
ma:v institute a s11it against the constable and his securities on his official bond, 
and. in such suit the plaintiff shall be entitled to like r ecovery as upon a sum
n1ons against the constable. and suits on sucl1 bond may be brought before a 
justice of the peace. when the amo11nt claimed does not exceed the jurisdiction 
of a j11s'tice of the peace. 

ARTICLE VIII. 

Of appeals ancl proceedings thereon in the cltistrict co1trt. 

SECTION 1. Any person aggrieved by any judgment or decision of a justice 
of the peace, may, jn person, or by his agent, make his appeal therefrom to 
the district co11rt of the same county, where the judgment was rendered or the 
decision made. 

SEc. 2. No appeal shall be allowed in any case unless the following requisites 
be complied with:-

[ 334] 1. The appeal must be made within twenty days after the decision is 
made. or the judgment is rendered. 

2. Th(> applicant, or some person for him, together with one or more se
curities to be approved by the justice, must within the time prescribed in the 
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first clause of this section, enter into a recognizance before the justice to the 
adYerse party in a Sllln sufficient to secure such judgment and the costs of the 
appeal, conditioned that the applicant will prosecute his appeal ,vith clue dili
gence to a decision, and that if on such appeal the judgment of the justice 
be affirmed, or if on trial anew in the district court, judgment be given against 
him, he will pay such judgment, and if his appeal be dismissed, he shall pay 
the judg1nent of the justice together with the costs of the appeal. 

SEC. 3. Such recognizance must be signed by the parties entering into the 
sa1ne, and be attested by the jt1stice, and may be in form following :-

''We, the undersigned, -- and -- acknowledge ourselves indebted to -
in the sum of -- dollars, to be void upon this condition: whereas -- has ap
pealed from the judgment of -- a justice of the peace, in an action between 
-- plaintiff, and -- defendant; now, if on such appeal, the .judgment of 
the justice be affirmed, or if on the trial anew in the district court, judgment 
be given against the appellant, and he shall satisfy such judgment, or if the 
appeal be disn1issed, and he shall pay the judgment of the justice, together "'ith 
the costs of appeal, the recognizance shall be void . 

• 

Attest, G. 1-I., justice. 

C. D. 
E. F. 

SEC. 4. Upon an appeal being made, according to the foregoing provisions, 
the justice shall allow the sa1ne, and make an entry of such allow·ance in his 
docket, and all further proceedings on the judgment before the justire shall 
he suspended, by the allowance of the appeal, and if, in the meantin1e, execl!
tion shall have been issued, the justice shall give to the appellant a certificate 
that such appeal has been allowed. • 

SEC. 5. On such certificate being presented to the constable, holding the 
execution, he shalJ forth,,vith release the property of the defendant that 1nay 
have been taken in execution . 

SEC. 6. The justice of the peace shall. after an appeal has been allo,ved, file 
"rith the clerk of the district court of the pToper county, a transcript of all 
the entries made in his docket relating to the case, together with all the process 
and other papers relating to the suit. filed [3:35] "'ith the ~aid justice, five days 
before the first day of the tern1 of the said distrirt col1rt next after said appeal 

"·as allowed. 
SEC. 7. Upon the return of the justice being :filed in the clerk's office. the 

court shall be possessed of the cause, and shall proceed to hear. try, and deter
mine, the same anew, ,vithout regarding any error, defect, or other in1perfection 
in the proceedings of the justice. 

SEC. 8. Upon an appeal being .made. and allowed, the district co11rt n1ay by 
rule and attachment compel a r<=>turn hy the justice of his proceedings in the 
suit, and of the papers required to he by him returned. 

SEC. 9. If a justice fail to allow an appeal in a cause where the same ought 
to have been allowed, the district court on such fact satisfactorily appearing, 
may by rule and attachment compel the justice to allow the same, and to return 
his proceedings in the suit, together ,vith all papers required to be returned by 

him. 
SEC. 10. WheneYer the court is satisfied that the return of the justice is sub-

stantially erroneous, or defectiv<', the court may by rule and attachment compel 
hi1n to amend the same. 

SEc. 11. No appeal allowed by a justice shall be dismissed on account that 
there is no recognizance, or that the recognizance given is defective. if the 
appellant will, before the 111otion to dismiss is deter1nined, enter hefore the 
district court into such r ecognizance as he ought to have entered into before 
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the allo"·ance of the appeal, and pay all costs that shall be incurred by reason 
of such defect or omission. 

SEC. 12. All appeals allowed ten days before the first day of the term of the 
district court next after the appeal allowed, shall be determined at such term 
11nless continued for cause. 

SEC. 13. If the appeal be not allowed on the same day on v\Thich judgment 
is rendered, the appellant shall give the appellee at least ten days' notice in 
writing, before the sitting of the court at which the cause is to be determined, 
stating the fact that an appeal has been taken from the judgment therein spe
cified. The notice may be served in like manner as an original writ of sum
mons, and when the appellee does not reside in the county and has no agent 
in the suit therein, the service may he by leaving a copy of such notice with 
the justice. 

SEC. 14. If the appellant fails to giYe notice of his appeal in a cause ,vhere 
such notice is required, the cause shall, on the application of the appellee, be 
continued as a matter of cour~e until the succeeding term, at the costs of the 
appellant, but no such appeal shall be dismissed for ,vant of such notice. 

SEC. 15. The same cause of action and no other that was tried he-[336 l-fore 
the justice. shall be tried in the district cot1rt 11pon the appeal, and no set off shall 
be pleaded in the district court that ,vas not pleaded before the justice if the 
su1nmons was served on the person of the defendant. 

SEC. 16. In all cases of appeals from a ju~tice 's court, if the judgment of 
the justice be affirmed, or if on a trial anew in the district court the judgment 
he against the appellant, such judgment shall be rendered against him and 
his securities in the recognizance £or the appeal. 

SEC. 17. If, 11pon execution being issued upon such judgment, the principal 
shall not pay sucl1 execution, and the officer cannot find sufficient property of 
such principal to satisfy the same, such execution shall be enforced against the 
securities, and the officer shall specify in his return by whom the money was 
paid, and the time thereof. 

SEC. 18. After the return of an execution satisfied, in whole or in part, out 
of the property of the security, such security shall be entitled to a judgment, 
upon motion, against the principal for the amount so paid by him, together 
with interest at twelve per cent per annum from the time of payment; such 
1notion must be made within one year after the return day of the execution, and 
the return of the officer shall be evidence, upon hearing st1ch motion, of the 
facts therein stated. 

ARTICLE IX. 

Certiorari. 

8EC'l'ION 1. If any person shall conceive himself injured by error in any 
process, proceedings, judgment, or order, given by any justice of the peace
vvithin this territory, it shall be lawft1l for such person, so aggrieved, to remove 
such judgment to the district court, for the same county, at any time within 
twenty days from the rendition of such judgment. 

SEC. 2. The party applying for such certiorari, his agent or attorney, 
shall file in the office of the clerk of the district cot1rt, for the proper county, 
an affidavit stating that in his belief there is error in such judgment, ( set~ 
iing forth the ground of error alleged,) and that the application is made 
in good faith, and not for the purpose of delay, and further shall make 
and execute, to the opposite party, a bond, ,,vith one or more sufficient se
cnritjes, to be approved by such clerk, in double the amount of the judgment 
and costs rendered before the justice, conditioned that he will prosecute the 

I 
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writ of certiorari to final judgment, [337 ] and abide the order the court may make • 
therein, and it shall be the duty of the said clerk, thereupon, to issue a writ 
of certiorari, commanding the justice, rendering such judgment, to make return 
as to all the facts contained in such affidavit. 

SEC. 3. On the service of a ,vrit of certiorari to r ever se a judgment as afore
said, it shall be the duty of the party serving the same, to deliver at the same 
time, to the justice, a copy of the affidavit on which the certiorari was procured, 
and the justice shall make a special return as to all the facts contained in Sllch 
affidavit. and annex a copy thereof to the writ, and shall file the same ,vith 
the clerk of the district court ,vithin five days after the service of the ,vrit. 

SEC. 4. The district court shall have power to compel such justice to make 
or . amend such return by rule, attachment, or mandamus, as the case may re-
quire. 

SEC. 5. The district court shall, after hearing the case, give judgment as the 
right of the matter may appear , "1ithout regarding technical omissions, imper
fections or defects, in the proceedings before the justice, which did not affect 
the merits, and may affirm or reverse the judgment in whole or in part, and 
may issue execution as upon other judgments r endered before said court. 

SEc. 6. I f a judgment r endered before a justice be collected and after,vards 
be reversed by the court above, the court shall award r estitution of the amount . . 

so collected, with inter est from the time of collection. 

ARTICLE X. 

Regulating the action of replevin. 

SECTION 1. \\7henever an)' goods or chattels are wrongfully taken or ,vrong
fully detained. ( the value of " ·hich shall not exceed fifty dollars) an action of 
r eplevin may be brought by the person having a right to the immediate posses
sion for the recovery thereof, and for the rPcoYery of the da1nages sustained 
by r eason of the unjust caption or detention, except as her einafter specified. 

SEC. 2. No cross r eplevin, or r eplevin for property in the possession of an 
officer by virtue of any writ of replevin, shall be brought. 

SEC. 3. No writ of replevin shall be issued unless the plaintiff file with the 
justice the affidavit of himself or of some credible person, stating that the plain
tiff is lawfully entitled to the property mentioned [338] therein. that the same was 
'\Vrongfully detained by the defendant, and that the plaintiff's right of action 
has accrued within one year. 

SEC. 4. The "·rit of repleYin shall co1nmand the officer to '\vhom it is directed 
to cause (if the plaintiff give the security required b3r law) the goods and 
chattels mentioned in the affidaYit to be deliYered to the plaintiff without delay. 
and to summon the defendant to appear before the justice on the return day 

, of the ,vTit and answer the plaintiff in the premises. 
SEC. 5. No ,vrit of replevin shall be executed until the plaintiff enter into 

a bond to the officPr to ,Yhon1 the writ is directed, ,vith sufficient security in 
double the value of the proper ty, to be ascertained by the officer , conditioned 
that he will prosecute the suit with effect, and ,vithout delay make return of 
the property if return thereof be acljuclgecl, and keep harmless thP officer tourh-
jng the r eplevying the property. 

SEC. 6. Upon the r eceipt of the ,vrit and the bond required by this article, 
the officer shall, without delay, execute the writ by causing the property men
tioned in the affidavit to be deli,ered to the plaintiff, and by summoning the 
defendant according to the t enor of the writ. 
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SEC. 7. The defendant may plead that he is not guilty of the charge alleged 
against him, and this plea shall put in issue not only the right of the plaintiff 
to the possession of the property mentioned in the declaration, but also the 
vYrongful taking and detention thereof. 

SEC. 8. If a plaintiff in replevi11 fail to prosecute his suit with effect and 
,vithout delay, the justice or jury shall assess the value of the property taken, 
and the damages for the llSe of the same, from the time of suing the same until 
return thereof shall be made as in other like cases. 

SEC. 9. In such caS'e the judgment shall be against the plaintiff and bis 
sureties, that he return the property taken, or pay the value so assessed, and 
also pay double the damages assessed, for the detention of property. 

SEc. 10. If an officer is injured by reason of taking any property, by virtt1e 
of a writ of replevin, by the direction of the plaintiff, he may maintain an 
action tl1erefor upon the bond by him taken. 

SEC. 11. If the plaintiff violate the condition of thiS' bond, the defendant may 
Slle thereon in the name of the officer, for the use of said defendant. 

SEC. 12. If the officer fail to take a bond of the plaintiff, and return tl1e 
same as is required by this article, or if the bond taken be adjudged insufficient 
hy the justice on the rett1rn of the ,vrit, and the plaintiff [339] fail to perfect it, 
if required, the officer shall 1-e liable to the party injured for all da1nages by 
hirn Sllstained, to be recovered hy action of debt on the officer's official bond, 
or by an action on the case. 

ARTICLE XI. 

Of attachments. 

SECTION 1. Creditor~, whose demands amount to not more than fifty dollars 
and not less than five dollars, may Slle their debtors, by attachment, before a jus
tiee of the peace, in the follo'\7\1ing cases: 

1. Where the debtor is not a resident of nor residing within the county. 
2. "\"\There the debtor has absconded or concealed himself, or so absented 

himself from his usual place of abode, that the ordinary process of law cannot 
be served upon him. 

3. Where the debtor is about to remove his property out of the county so 
as to hinder and delay his creditors. 

-!. ·v{here there is good reason to believe that the debtor is ahol1t fra11dulently 
to remove, convey, or dispose of his property or effects, so as to hinder or 
delay his creditors. 

SEC. 2. Any such creditor wishing to sue his debtor, by attachment, may 
apply to any justice of the peace who would have jurisdiction of the debt, if 
the sl1it was brought in the common form, and if the cause of action be a 
bond or note, shall file the same with the justice, and if it be any other kind 
of contract, shall file with the justice a plain, intelligible account or statement 
thereof, together with the affidavit of himself, or some other creditable person, 
stating that the defendant is justly indebted to him, after allowing all just 
off sets and credits, in a sum above five dollars, showing the amo11nt in the 
affidavit, and also stating the belief of the affiant of the existence of one or 
1nore of the facts whicl1, under the first section of this article, would entitle 
the plaintiff to sue by attachment, and thereupon the justice shall issue a writ 
of attachment against the property and effects of the defendant. Provided, 
that such creditor, or some one in his behalf, shall execute to the debtor and 
clc1iver to the justice a bond, witl1 sufficient security, to be approved by such 
justice, in writing, 11pon the bond, in the penalty of one hundred dollars, con-

I I 
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ditioned to pay to the debtor all damages and costs which he may sustain by 
reason of the issuing of such attachment, if the creditor fail to recover judg
ment thereon, and if such judgment be [3-:l:0] recovered, that such creditor "·ill 
pay the debtor all the moneys which shall be recovered by hi1n from any property 
levied upon and sold under such attachment, over and above the amount of 
such judgment, and interests and costs thereon. 

SEC. 3. V{rits of attachment shall be issued and returned in like time an<l 
manner as ordinary writs of summons, and when the defendant is summoned 
to answer, the like proceedings shall be had between him and the plaintiff as 
on ordinary actions on contracts, and a general judgment may be rendered for 
or against the defendant. 

SEC. 4. The manner of serving writs of attachment shall be as follows: 

1. The writ shall be served upon the defendant as an ordinary summons. 
2. Garnishees shall be summoned by the constable declaring to them that he 

does summons them to appear before the justice at the return day of the writ, 
to ans,ver the interrogatories which may be put to them by the justice, and 
by reading the "'rit of attachment to them if required. 

3. When goods and chattels, n1oney, or evidences of debt are to he attached, 
the constable shall seize the same and keep them in bis custody if accessible, 
and if not arcessible he shall declare to the person in possession thereof, that 
be attaches the same in l1is hands, and summon such person as garnishee. 

4. When the credits are to be attached, the constable shall declare to the 
debtor of the defendant that he attaches in his hands all debts due from hin1 
to the defendant, or that shall become due before the rendition of judgment. 
or so ml1ch thereof as may be sufficient to satisfy the debt sued for, ,vith interest 
and costs, and summon the debtor as garnishee. 

SEC. 5. When property of the defendant, found in the l1ands or possession 
of any other person than the defendant, sl1all be attached, such person may 
retain the possession thereof by giving bond and security to the satisfaction 
of the officer exec11ting the writ, to tl1e constable, his successors or assignees, 
in double the value of the prope1~ty so attached, conditioned that the same shal1 
he forthcoming when and where the justice shall direct, and shall abide the 
judgment of the justice. 

SEC. 6. When property of the defendant shall be actually seized on attach-
1nent, the defendant or any person for hi111, 11+aY obtain possession thereof• with
out dissolving the attachment, by giving the officer a [341 l bond with good and 
sufficient security in do11ble the amount of property, conditioned that the prop
ert:v shall he forthcoming when and where the justice shall direct, to abide 
the judg1nent which may be rendered in the cause. 

SEC. 7. When property shall be seized on attachment which is likely to peric;h 
or depreciate in value before the probable encl of the suit. or the keeping 
of which wo11ld be attended with loss or expense, the justice may order the 
same to be sold by the constable in the same manner and on the same notice 

• as goods are required to be sold on an execution, and the proceeds of such sale 
f.'hall remain in the hands of the constable subject to be disposed of as the 
property "'ould have been if seized upon in specie. 

SEC. 8. When the defendant cannot be s111nmoned and his property or effects 
shall be attached, if he do not appear to the action at the return of the ~it, 
the justice shall enter an order on his docket requiring the plaintiff to give 
notice to the defendant hy three ,vritten or printed advertisements, set up at 
three of the most public places in the county, that a writ has been issued against 
him, and his property attached to satisfy the demand of the plaintiff, and that 
unless he appear before the justice within thirty days, stating the ti1ne a11d 
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place, judgment "'ill be rendered against him, and his p1·operty sold to pay the 
debt. 

SEC. 9. S11cl1 notice shall be set up at least thirty days before judgment, and 
the setting t1p thereof may be proved either by the return of the constable upon 
a copy of the notice, or by the affidavit of any person who would be a competent 
,vitness in the case. 

REc. 10. "\1then the defendant shall be notified as aforesaid, and shall not 
appear and answer to tl1e action, judgment by default may be entered, which 
1nay be proceeded on to final judgment in like manner as in ordinary actions. 

SEC. 11. S11ch judgments shall bind only the property and effects attached, 
and no execution shall issue thereon against any other property of the de
fendant, nor against his body, nor shall any action be brought thereon. 

SEc. 12. Attachments may be dissolved on motion made in behalf of the de
fendant, and at any time before final judgment, in the following cases. 

1. When the defendant shall appear and plead to the action and give bond 
to the plaintiff with good and sufficient security, to be approved by the justice, 
in double the amount of the property, effects [342] and credits attached, condi
tioned that sucl1 property, effects and credits shall be forthcon1ing, and abide the 
judgme:p.t wl1ich shall be rendered in the cause. 

2. When the defendant shall appear and plead to the action, and give like 
bond and sect1rity in a sum sufficient to satisfy the debt, sworn to in behalf of 
the plaintiff. ,vith interest and costs of suit, conditioned that the defendant will 
pay to the plaintiff the amo11nt which may be adjudged in favor of the plain
tiff, interest and all costs of suit, within thirty days after judgment shall be 
rendered. 

SEC. 13. When any attachment shall be dissolved, all proceedings touching 
the property and effects attached, and the garnishees arrested or summoned 
shall be vacated, and the suit proceed as if it had been commenced by a sum-
1nons only. y 

• 
SEC. 14. The justice shall take the answer of the garnishee to such inter-

rogatories as may be propounded to him by the said justice, or under his di
rection in \Yriting. and file the sarne as a paper in tbe cause. 

8EC. 1:5. ~o person sl1all be garnisheed for debts due. to another, if such in
debtedness be for daily labor. 

SEc. 16. If any garnishee being duly summoned fail to appear at the proper 
time, or appearing, fail to make full and direct answers upon oath to the in
terrogatories, thr plaintiff 1nay take j11dgment against him by default, and may 
be proceeded on to final judgment in like cases bet"veen plaintiff and defendant, 
or at the option of the plaintiff the justice shall attach the body of the garnishee 
until he shall make full and direct answers to the interrogatories. 

SEC. 17. No final judgment shall be rendered against the garnishee until final 
judgment be had against the defendant. 

SEC. 18. The plaintiff may deny the answer of the garnishee or any part 
thereof on the same day on ,vhich the ans,ver is made, and the justice shall reduce 
to writing the denial, showing what part is denied, and file it as a paper in 
the cause. 

SEC. 19. All issues between the plaintiff and garnishee shall be tried as 
ordinary iss11es between plaintiff and defendant, and costs may be adjudged 
for or against either party as in ordinary cases, and if, upon the trial of any 
such issue, property or effects shall be found in the hands of the garnishee, 
the justice or jury shall assess the value thereof, and the judgment shall be 
for the amount jn money. 

16 
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SEC. 20. Any garnishee having property, money, or effects, of tl1e defendant, 
may discharge himself by st1rrendering and paying the same, [343] or so much 
thereof as shall -be sufficient to cover the debt. interest and cost, to the constable. 
and taking his receipt therefor at any time before the final judgment against him. 

SEC. 21. "\'\Then any plaintiff, at the time he applies for an attachment, shall, 
in addition to the affidavit required by the second section of this article, file 
the affidavit of himself, or of some credible person, stating that any particular 
person in the county, other than the defendant, has in hands any property, 
1noney, or effects of the defendant, or is indebted to the defendant, showing 
the kinds, quantity, and value of the property, or the amount of the debt, 
(being above five dollars,) and stating such circumstances as shall satisfy the 
justice that the debt of the plaintiff will be endangered by reason that such 
person is about to remove or secrete the property, or, if a debtor of the de
fendant, that he is about to abscond or leave the county, not to return, the 
justice shall issue his warrant commanding the constable to arrest him and bring 
such person forthwith before the justice. 

SEC. 22. Such arrest shall be an attachment of the property and effects, 
1raoneys and credits of the defendant, in his hands, or due from him, and shall 
he considered as a garnishee summoned to answer. 

SEC. 23. If it shall appear, either by the answer of the garnishee, or by the 
finding of the justice or a jury, that the garnishee has in his hands property or 
effects of the defendant, the justice shall require him to give bond and security, 
in favor of the plaintiff, in such sum as the justice shall direct, conditioned 
that the property or effects, so confessed, or found in his hands, and the debts 
so due from him, or the value thereof, shall abide the final judgment in the 
cause, and shall be produced and delivered when and where and to whom the 
justice shall appoint. 

SEC. 24. In default of such bond the justice shall commit the garnishee to 
the common prison until discharged by due course of law, nevertheless the 
garnishee may be discharged by delivering and paying the property and money, 
according to the provisions of the twentieth section of this article. 

SEC. 25. In cases ,vhere judgment is rendered against the defendant. upon 
publication of notice, without service of summons, or his appearance to the 
action, no execution shall be awarded either against the defendant or garnishee, 
or property attached, until the plaintiff, or some person for him, shall give 
hond an<l. security in favor of the defendant, to be approved by the jt1stice, in 
double the amount of the judgment, conditioned that if the defendant shall, 
"'ithin one year from the [344] date of the bond, appear and disprove or avoid 
the debt or damages adjudged against hin1, or any part thereof, the plaintiff will 
pay an,1 refund to the defendant all such n1oney as sl1all ha Ye been received by. 
and not justly due to him, together with all such damages as shall be assessed. 

SEC. 26. The manner of disproving or avoiding the debt shall be by peti
tion to the justice who gave the judgment, or his successor, or to the courts 
into which the records and papers may have been removed, stating the grounds 
on \Yhich he resists the claim of the plaintiff, giving to the plaintiff ten days' 
notice of the time and place the petition will be presented. 

SEC. 27. If the petition deny the original cause of action, and be supported 
hy the oath of the petitioner, the plaintiff shall be required to prove his de
mand, and in default thereof it shall be adjudged to be disapproved and avoided, 
and the plaintiff shall pay the costs of the petition and of the original suit. 
· REC. 28. I f the petition allege a set-off, or other collateral avoidance. the 
petitioner shall be required to prove the same, and in default thereof shall be 
c1djudged to pay costs, and a general judgment may be rendered against him 
for any balance remaining t1npaid on the original judgment, and the costs. 
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SEC. 29. Executions may be awarded and issued on judgments in attachment 
causes, according to the circumstances of the case, as follows: 

1. Where there is a general judgment against the defendant, the execution 
shall be a common execution, which may be levied upon all the property of 
the defendant, (subject to exect1tion) whether attached in the case or not. 

2. Where there is a judgment against the property, money, or effects at
taebed, the exect1tion s-hall be an execution against such property, money, or 
effects only, and may be levied upon the same whether in the hands of the 
officer or secured by bond as provided for in this article. 

3. Where the judgment is against the garnishee, the execution shall be 
such as is used and allowed on general judgments in common actions on con
tracts. 

SEC. 30. When property is seized on attachment the justice may allow the 
officer, having charge thereof, st1ch compensation for his trouble and expenses, 
in keeping and maintaining the same, as shall be reasonable and just. 

r345] ARTICLE XII. 

Forcible e1itry and detaine'r. 

SECTION 1. No person shall enter upon or into any lands, tenements, or 
other possessions, and detain or hold the same but where entry is given by law, 
and then only in a peaceable manner. 

SEC. 2. If any person shall enter upon or into any lands, tenements, or 
other possessions, and detain and hold the same with force or strong hand, or 
,vith weapons, or breaking open the doors and windows, or other l;)art of a 
house, whether any person be in it or not, or by threatening to kill, maim, or 
beat the party in possession, or by such words or actions as to have a natural 
tendency to excite fear or apprehen~ion of danger, or by putting out of doors 
or carrying away the goods of the party in possession, or by entering peace
ably and then turning out by force, or frightening by threats, or other circum
stances of terror, tl1e party to yield possession, in such case every person so 
offending shall be deemed guilty of a forcible entry and detainer, within the 
m<>aning of this act. 

SEC. 3. When any person shall wilfully and with force, hold over any lands, 
tenements or other possessions, after the determination of the time for which 
they were demised or let to him, or the person under whom he claims, or shall 
lawfully and peaceably obtain possession, but shall hold the same unlawfully 
and by force, and after demand made in writing for the delivery of possession 
thereof, by the person having the right to such possession, his agent or at
torney, shall refuse or neglect to quit such possession, such person shall be 
deemed guilty of an unlawful detainer. 

SEC. 4. The three preceding sections of this act shall extend to and compre
hend terms for years, and all estates, whether freehold or less than freehold. 

SEC. 5. The aforesaid forcible entries and detainers, and forcible and un
lawful detainers, are hereby made cognizable before any justice of the peace 
of the respective counties in which the offenses may be committed. 

SEC. 6. When a complaint to any jugtice of the peace shall be made in writ
ing and signed hy, the party aggrieved, his agent or attorney, specifying the 
lands, tenements or other possessions, so forcibly entered and detained, or so 
unlawfully detained over, and by whom and when done, it shall be the duty 
of the justice of the peace, to issue his [346] sumn1ons under his hand, directed to 
the sheriff or any constable of the county, commanding him to summon the 
person against whom the complaint shall be made, to appear before such justice. 
at a day in such summons to be named. 

• 
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SEC. 7. The summons shall be endorsed on or annexed to the complaint, and 
shall be in the form or to the effect following: 

TERRITORY OF IowA, l 
County f ss. 

To the sheriff or any constable of sa.id county, 

In the name of the United States of America, you are hereby co1n1nanded to 
summon --, of the county of --, to appear before the undersigned --, 
justice of the peace of the township or precinct within and for the county of 
-- at -- in said county, on the -- day of --, at the hour of -- of 
the clock, in the -- noon of said day, then and there to answer and defend 
against the complaint of --, of forcible entry and detainer, ( or of an un
lawful detainer,) made by the said -- upon the land of the said --, as by 
the complaint of the said --, hereto annexed will more fully appear ; and 
have you then and there this summons, with your return thereon. Given under 
my hand this -- day of -- A. D., 18-

Justice of the Peace. 

SEC. 8. Such summons shall be served at least five days before the return day 
thereof, by r eading the complaint and summons to the defendant therein named, 
or by delivering him a copy thereof, or by leaving such copy at his usual place 
of abode, with some white member of his family above the age of fifteen years, 
and explaining to such person the contents thereof. 

SEC. 9. The justice of the peace shall, at the same time, issue to the con
stable a venire, commanding him to summon six good and lawful men, qualified 
to serve .as jurors, to appear at the same time and place appointed for the 
trial of said complaint, to be a jury in the case. 

SEC. 10. The venire for a jury shall be in the form or to the effect following: 

TERRITORY OF low A, } 
County. ss. 

To the sheriff' o1' any constable of said coiinty-greeting : 

Whereas complaint has been made to me, a justice of the peace for the town
ship (or precinct) of -- in said county, of a certain forcible entry and de
tainer, (or unlawfl1l detainer,) made by--, in [347] and upon the lands of--, 
in the county aforesaid. These are therefore in the name of the United States 
of America, to command you that you cause to come before me at -- in the 
county aforesaid, on the -- day of--, at -- o'clock of said day, six good 
and lawful men of your county, to serve as a jury to enquire into the forcible 
entry and detainer, ( or unlawful detainer,) before described. Given under 
my hand, this -- day of -- A. D. 18-

Justice of the Peac:e. 

SEC. 11. If a sufficient number of jurors do not attend, or attending, are 
set aside by challenging pre-emptorily, or for cause, the justice may order the 
sheriff or constable to complete the number. 

SEC. 12. ,..rhe sheriff or constable shall return to the justice the summons or 
venire, on or before the day assigned for the trial of the cause, and shall state 
on the summons how he had executed the same, and shall endorse on the venire, 
the list of jurors summoned by ,irtue of such venire. 

SEC. 13. If the plaintiff does not appear hy himself, his agent or attorney, 
011 the chiy of trial. he shall he non-i:,nitecl. and judgment entered against him 
for the costs. 

SEC. 14. I f the defendant fail to appear on the day of trial, by himself, or 
agent, or attorney, the justice 1nay proceed exparte, or adjourn the cause at 
his discretion, except that he shall in no instance adjourn for a longer time 
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than ten days, nor to any other place than that named in the sum111ons for 
the hearing of the case, except by the consent of the plaintiff and defendant. 

SEC. 15. The justice of the peace shall have power to compel the attendance 
of witnesses as in other cases by attachment, and either party shall have process 
to bring in his witnesses. 

SEO. 16. -Jl1ries when empanneled shall be sworn well and truly, to try the 
forcible entry and detainer, (or unlawful detainer,) as in the complaint of -
alleged, and a true verdict give according to law and evidence. 

SEC. 17. When the jury is sworn, the justice of the peace shall cause the 
complaint to be read to them, and then call on the plaintiff to support the same; 
hut the plaintiff shall not be required to make further proof of the forcible 
entry and detainer, (or unlawful detainer,) than that he was lav.1fully possessed 
of the premises, and that the defendant unlawfully entered into and detains 
the same, ( or lawfully entering, t1nlawf11lly detains.) 

8Ec. 18. If the jury on the trial find the defendant guilty, the jus-[348]-tice of 
the peace shall record the verdict, and give judgment thereon with costs, and also 
issue a writ of restitution directed to the sheriff or constable, to ca11se the plain
tiff to be repossessed, to which shall be added a clause commanding the officer 
to le,y the costs of the goods and chattels of the defendant. 

SEO. 19. The verdict of the jury shall be in writing, and shall be in the for1n 
and to the effect following: ''We the jury find the defendant guilty. ( or if in 
favor of the defendant, then '' not guilty,'') of said forcible entry and detainer, 
• or unlawful detainer,) in manner and form as the plaintiff hath in his com
plaint alleged;'' or the jury may find the defendant guilty as to part, and not 
guilty as to the balance of the charge as laid in the plaintiff's complaint. If 
so they shall s-tate it specially in their verdict. 

SEC. 20. When the jury find a verdict of not guilty generally for the de
fendant, the verdict shall be so recorded, and the justice of the peace shall enter 
judgment against the plaintiff for costs. and issue execution therefor against 
the goods nnd rhattel~ of the plaintiff. 

SEC. 21. It shall be the duty of the justice of the peace to enter on his min
utes or docket the na1nes of the jurors, their verdict and his judg1nent thereon, 
the ad.inission of evidence objected to and tht' rejection of evidence offered, tl1e 
reason of sucl1 admission or rejection, and all the proceedings before him had 
touching the complaint. 

SEc. 22. In all cases under this act, the justice of the peace shall have power 
to grant a new trial if the same be applied for on the day the verdict is rende't"ed, 
and good cause be shown on affidavit therefor, which shall be within ten day~ 
after granting the same, yet not more than one ne,:v trial shall he granted to 
either party. 

SEC. 23. The estate or the merits of the title shall in no " ' ise be inquired 
into on any complaint ,vhich shall be exhibited by virtue of this act. 

SEC. 24. Three years peaceable and uninterrupted possession of the premises 
immediately preceding the filing of a complaint, under the provisions of this 
act, may be pleaded by any defendant in bar of the plaintiffs demand of posses-. 
s1on. 

SEC. 25. Every person ,vho shall have a field or settlement on public lands, 
and who shall reside on or be in possession of the same, at the time of the for
cible entry and subseq11ent detainer, or previous to the unla"·ful detainer, shall 
have the same ren1edy as is herein provided in such rases against auJ~ person 
who shall make surh uula,,,ful entry upon him. The recovery in such c.:ase 1-'hall 
rxtrnd to one-half f :~491 flt'C'tion of land, taking surh field or r--ettlen1ent as a 
<'entr<>. hut not to interfer·e ,vjth any other r-iettl01nent 01· i111pr0Yen1rnt previous])' 
made noon the p11hlic lands . 
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SEC. 26. When any forcible entry and detainer, or unlawful detainer shall 
be made upon, or of any land or other possession against the provisions of this 
act, the person having the lawful right of possession shall against the wrong 
doer be considered as entitled to such quantity, extent and limits of land as by 
the patent, gr ant, concession, deed, survey, donation, settlement or pre-emption 
right, such person or those under whom he claims can by the laws of the United 
States or of this territory, have and lawfully claim in and to such premises, and 
where no legal survey has been made, if such possession be detained, the field 
or improvement of the person entitled to the possession shall be in the middle 
of the tract as n ear as may- be, making the survey as near in a square as prac
ticable witho11t interfering ,vith any established survey or line, or any condi
tional lines agreed upon by the adjoining proprietors or possessors. 

SEC. 27. Any person having authority from the United States, or lawfully 
claiming under them shall have power to enter upon such lands. 

SEC. 28. Neither the judgment nor any thing in this act shall bar or pre
Yent the party injured from bringing his action of trespass or ejectment, or 
other action against the aggressor or party offending. 

SEC. 29. The writ of restitution shall be in the form or to the effect following: 

TERRITORY OF Iow .A } 
C t ss. oun y. 

To the sheriff or any constable of said county-Greeting: 
,,rher eas --- did make to the undersigned a justice of the peace in and 

for said county a complaint in ,v-riting against --- of said county, that he 
had been guilty of a forcible entry and detainer (or an unlawful detainer) 
of a certain tract of land ( or other possessions) of the said ---, and whereas 
a jury was empanneled and sworn to enquire o.f said complaint and did return 
their verdict that the said --- was guilty thereof in manner and form as 
the said --- has complained against him; ( or if the verdict is guilty as to 
part only, then as follows: I-Iere insert a description of that part of the prem
ises of ,~hich the defendant is found guilty as in the verdict,) and whereas 
judgment was thereupon enter ed by said justice that the said --- should 
haYe ref-ltitutio11 of the premises. You are therefore commancl-[350]-ed, in the 
name of the United States of America, to cau se the said -- to be forth,vith re
moved from the premises aforesaid, and that the said --- have peaceable 
restitution of the same; and also that you levy of the goods and chattels of 
--- found in your county, the sum of --- being the amount of costs on 
the trial aforesaid, together with --- dollars for this writ, and also your O\YD 

fees, and make return of this writ with your proceedings thereon ,vithin ten 
days next after the date hereof. Witness --- justice of the peace for the 
county of --- this --- day of --- A. D. 18 

SEC. 30. In all suits llnder this act either party shall have the right of appeal 
to the district court of the proper county, which appeal shall be prayed for on 
the day of trial. In cases of appeal under this act, the trial in the district 
court shall be denovo on the n1crits. 

SEC. 31. Upon all trials of cases of forcible entry and detainer or unlawful 
detainer on appeal from the justice of the peace, the district court shall carry 
its judgment into effect as if such district court had had original jurisdiction 
of the case, and shall issu e executions for costs, writs of restitution, and re
_ restitution "'hen it shall be r equired. 

SEC. 32. The justice of the peace, when any appeal is prayed for under this 
act as a condition, precedent to the granting the same, shall require such party 
to enter into bond with sufficient security, to be approved of by him, to the 
adverse party, conditioned that he will prosecute his appeal without delay, and 
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that he will pay all costs that shall be adjudged against him, and that he ,vill 
in all things abide by and perform the judgment of the district court. 

SEC. 33. All appeals shall be prayed for on the day of trial, and bond entered 
into within ten days after the trial had before the justice of the peace. 

SEC. 34. No appeal shall be allowed unless the appellant shall make affidavit 
that the appeal is not for the purpose of vexation or delay, but that justice may 
be done. 

SEC. 35. The justice shall, when any appeal is granted by him, make out 
and certify a full and complete copy of his docket and together with all the 
original papers in the case, cause them to be filed in the office of the clerk of the 
district court on or before the first day of the next term of the district court £or 
the proper county. 

SEC. 36. On any writ of restitution issued by a justice of the peace, if the 
officer shall return that he cannot find goods and chattels of the party against 
whom the writ issued, to pay the costs, the complainant may :file in the office 
of the clerk of the district court, a duly certified [351] copy of the proceedings 
and judgment thereon, which shall be a lien on the lands of the defendant, as 
other judg1nents of courts of record, and such clerk shall issue execution there
on, directed and to be levied as executions in courts of record. 

ARTICLE XIII. 

Proceedings in case of breach of the peace. 

SECTION 1. No assaults, battery, or affray shall be indictable, but all such 
offenses shall be prosecuted and punished in a summary manner, before jt1stices 
of the peace, as hereinafter provided. 

SEC. 2. The foregoing section shall not extend to the trial or punishment of 
any case of riot or unlawful assembly, nor to any assault with an intent to 
maim, nor an assault with intent to commit a rape, nor an assault with intent 
to commit robbery, nor an assault vvith intent to kill, nor shall it embrace the 
offenses of shooting at, or stabbing, but all sucl1 offenses shall be punishable 
by indictment. 

SEC. 3. ·vvheneYer a complaint shall be made to a justice of the peace, on 
the oath or affirmation of any person competent to testify against the accused, 
that an assault, battery, affray, or other breach of the peace has been or is about 
to be committed, the justice shall forthvvith issue his warrant for the arrest 
of the offender, which vvarrant shall be executed by the sheriff of the county, 
or any constable of the county, or by some competent person specially deputed 
by the justice for that purpose. 

SEC. 4. If any justice of the peace shall have any knowledge that any of 
the offenses, mentioned in the last section, are about to be committed, he shall 
issue his warrant and proceed as directed in that section, and if any such offense 
is committed, threatened, or attempted, in his presence, he shall immediately 
arrest the offender, or cause it to be done, and for this purpose no warrant or 
process shall be necessary. But the justice may summon to his assistance, any 
sheriff, coroner, or constable, and all other persons then present, "'hose duty 
it shall be to aid the justice in preserving the peace, arresting and securing the 
offenders and all such as obstruct, or prevent the justice, or any of his assist
ants, in the performance of their duty. 

8Ec. 5. When any person shall be brought before a justice of the peace, 
under the proYisions of this act, it shall be the duty of the justice [352] to hear 
and detern1ine, in a summary mode, the co1nplaint alleged against the defendant. 

SEC. 6. "'(Jpon good cause sho'V\1 n the justice may postpone the trial of the 
cause to a day certain, in ,vhich case he shall reqt1ire the defendant to enter into 
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a recognizance with sufficient security, conditioned that he will appear before 
the justice at the time and place appointed, then and there to answer the com
plaint alleged against him. 

SEc. 7. If the def end ant shall fail or refuse to enter into recognizance the 
justice shall commit him to the common jail of the county, there to remain 
until the day fixed for the trial of the complaint alleged against him. 

SEC. 8. In case of the breach of any recognizance entered into as aforesaid, 
the same shall be certified and returned to the district court, to be proceeded 
in according to law. 

SEc. 9. If in the progress of any trial before a justice of the peace, under 
the provisions of this article, it shall appear that the accused ought to be put 
upon his trial for an offense not cognizable before a justice of the peace, the 
justice shall immediately stop all further proceedings before him and proceed 
as in other criminal cases exclusively cognizable before the district court. 

SEC. 10. In all cases arising under this article it shall be the duty of the 
justice of the peace acting, to summon the injured party and all others whose 
testimony may be deemed material as witnesses at the trial, and to enforce 
their attendance by attachment if necessary. 

SEc. 11. All trials before a justice of the peace under this article shall be 
by a jury of six competent men, unless the parties agree to leave the decision 
to the justice, who if they find the defendant guilty shall assess the fine to be 
paid by him, which shall not be less than five dollars, nor more than fifty dollars, 
according to the nature of the offense. 

SEC. 12. When proceedings are commenced under the provisions of this ar
ticle, on the information or complaint of the injured party, his name shall be 
entered by the justice in his docket as prosecutor, and if the defendant shall be 
discharged or acquitted, the prosecutor shall be adjudged to pay costs if the 
justice is satisfied that the prosecution is malicious. 

SEC. 13. In all cases of conviction under the provisions of this article, the 
justice shall enter judgment for the fine and costs against the defendant, and 
may commit him until the judgment is satisfied, or issue execution on ihe judg-
ment to the use of the county. 

f353] SEC. 14. Any defendant who shall be committed or taken in execution on 
such judgment, may at any time after ten days actual imprisonment in jail 
be discharged, and in that case the county shall pay the costs of the prosecution 
and charge of imprisonment, and for the amount thereof shall be a privileged 
creditor of the defendant, entitled to be first satisfied out of his property and 
effects. 

SEC. 15. Either the prosecutor or the defendant may appeal to the district 
court, if he shall, on the day of the rendition of the judgment, file an affidavit 
stating that he verily believes that injustice has been done by the verdict and 
jt1dgment, and also enter into a recognizance with two sufficient securities; 
which r ecognizance shall be in the form and with the same condition required 
in appeals from a justice of the peace in civil cases. 

SEC. 16. All appeals taken ten days or more before any term of th·e district 
court of the county, shall be returnable to that term, but if taken within ten days 
next before the commencen1ent of a term shall be returnable to the second term. 

SEc. 17. When an appeal is taken it shall be the duty of the justice to cause 
all material witnesses to enter into recognizance in the sum of fifty doll~rs 
each, conditioned for their appearance to testify in the cause at the term to which 
the appeal is returnable, and shall on or before the first day of such. term file 
in the office of the clerk of the district court a copy of the entries on bis docket, 
with a copy of the process and affidavit of appeal, and the original recognizances 
of the appellant and witnesses duly certified. 
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SEC. 18. The clerk of the district court shall enter the cause on his docket, 
and if the appeal be regularly taken the cause shall be heard on the merits at 
the return term, unless good cause be shown for a continuance, and the costs 
in both courts shall abide the event of a trial in the district court. 

SEC. 19. If the appeal be not taken and perfected within ten clays after 
rendering judgment by the justice the judgment shall be affir1ned. 

SEC. 20. l'f the judgment of the justice shall be affirmed, or upon a trial 
in the district court the defendant shall be convicted and any fine assessed, 
judgment shall be rendered for such fine and costs in both courts against the 
defendant and his securities. 

SEc. 21. If in an appeal taken by the prosecutor the judgment of the justice 
shall be affirmed, tl1e prosecutor and his securities shall pay all costs of said 
appeal, and if the judgment of the justice should have im-[354:]-posed the pay
ment of the costs upon said prosecutor, and said judgment be affirmed, the judg
ment of the district col1rt shall incl11de the costs of both courts, and be against the 
prosec11tor and his securities. 

SEC. 22. If the judgment of the district court be not satisfied in thirty days 
after the rendition thereof, execution may issue against the party against whom 
judgment has been rendered and his securities, which shall be made out of the 
property of the said party if sufficient thereof be found, if not, then out of the 
property of said securities. 

SEC. 23. In all cases not specially provided for by this article, the P,rocess 
and proceedings before the justice shall be governed by the laws regulating pro• 
ceedings in justices courts in civil cases. 

SEC. 24. It shall be the duty of the justice before whom any conviction 
111ay be had under this article, if there be no appeal, to make out and certify 
and within fifteen days after the date of the judgment deliver to the treasurer 
of the county a statement of the case, the amount of the fine, and the name of 
the constable charged with the collection thereof, and the county treasurer shall 
charge the constable witl1 the amount of such fine, and unless the same be paid 
into the co11nty treasury within sixty days after the date of the judgment, the 
said justice shall render judgment against such officer for the amount due, and 
twenty per centum thereon, making however, proper deduction for insolvencies, 
on which judgment execution shall be issued as other executions are, and the 
proceeds paid into the county treasury. 

SEC. 25. Any justice of the peace, sheriff, coroner, constable, or other officer 
who shall wilfully neglect or refuse to perform any duty enjoined on him by 
this article, shall be dee1ned guilty of a misdemeanor in office, and shall more
over pay the sum of fifty dollars. And any person who shall, when summoned 
to aid in arresting or securing an offender, refuse to give such assistance shall 
pay five dollars. 

SEC. 26. Fines and penalties incurred under the provisions of this article, 
in cases not otherwise provided, may be recovered before any justice by action 
of debt. 

SEC. 27. When a trial under the provisions of this article shall be continued 
by the justice, it shall not be necessary for the justice to summon any witnesses 
,vho may be present at the continuance, but such justice shall verbally notify 
such witnesses as either party may require to attend before him to testify in 
the cause on the day set for trial, which verbal notice shall. he as valid as a 
summons. 

• 
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[355] ARTICLE XIV. 

Proceedings to p1'event the co1nn1ission of offenses. 

SECTION 1. vVhenever by affidavit it shall be rendered probable to any justice 
of the peace of the proper county, that any person has threatened to commit 
any considerable offense against the person or property of another, such justice 
shall issue his warrant to bring such accused person forthwith before him_ 

SEC. 2. v\7itnesses may be subpoenaed and examined as in other cases. The 
examination of the accused may also be taken, but not under oath. 

SEC. 3. If the justice becomes satisfied by such investigation that there is 
sufficient reason to apprehend the commission of the offense stated in the com
plaint, he shall require him to enter into a recognizance with sufficient surety, 
conditioned according to the form appended to this act. 

SEc. 4. \\7hen any person is committed to jail for not entering into recog
nizance as required by any la\v of this territory. the amount of bail required 
shall be p.pecified in the mittimus. Any justire of the peace 1nay discharge the 
prisoner upon his giving the bail required. 

SEC. 5. ThE' sheriff in all such cases, upon the application of the prisoner 
for that purpose, shtill take him before some justice of the peace of the county 
that he may enter into the required recognizance. 

SEC. 6. A transcript of the proceedings of any justice of the peace, as 
provided for in this and the succeeding article. together with the recognizance, 
( if one be taken,) shall by such justice be filed in the office of the clerk of the 
district court of the proper county, on or before the first day of the ensuing 
term of said court; for a failure to do so he shall be liable to indictment and may 
be fined in any su1n not exceeding two hundred and fifty dollars. 

SEC. 7. The district court at the term to which the proceedings of the justice 
of the peace shall be returned as above required, shall proceed to investigate 
the matter by hearing testimony, and may release the prisoner, discharge the 
recognizance, or require a new one for a time not exceeding one year. 

[356] ARTICLE XV. 

Preliminary proceedings when offenses have been committi!d. 

SECTION 1. That whenever by affidavit it shall be rendered probable to a 
justice of the peace, that an indictable offense has been committed within any 
county in this territory, he shall by his ,varrant cause said person to be arrested, 
and it shall be the duty of the officer arresting such person to take him before 
said justice of the peace ,vho issued the warrant, or before the next nearest 
justice of the peace, if the justice of the peace who issued the \\'arrant shall be 
absent, or from any other cause shall be unable to attend. 

SEC. 2. If the arrest of the person charged with a criminal offense shall be 
made out of the county ,vhere it is charged to have been committed, it shall 
be the duty of the officer making the same to take the prisoner to some justice 
of the peace most convenient for the attendance of the ,vitnesses in favor of 
the prosecution, and the justice of the peace if he shall commit the prisoner to jail 
shall direct the warrant of commitment to the jail of the county where the offense 
is charged to have been committed, if there be a jail in said county, and if there 
he none in said county, then in the next nearest county jail. 

8Ec. 3. It shall be the duty of the justice to take the recognizance of all the 
witnesses in behq1f of the prosecution, and he may in all cases of felony, in h~s 
discretion, require the witnesses for the prosecution to give security for their 
appearance at the next term of the district court for the proper county . 

• 
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SEC. 4. When the -affidavit shall state that property has been stolen or em
bezzled, and that affiant suspects such property is concealed in any par
ticular house or place, the justice, if he thinks there is sufficient ground for 
such suspicion, shall issue his warrant to search for such property; but such 
warrant shall not authorize the officer to make the search in the night time, 
unless positive proof has been given to the justice that the property is con-
cealed in such house or place. 

SEc. 5. If the property be found the officer shall bring th~ person having 
it in possession forthwith before the justice who issued the warrant. 

SEC. 6. Upon satisfactory proof of ownership the justice shall direct any 
stolen property to be given up to the claimant thereof. 

SEC. 7. That when an affidavit is filed with a justice of the peace, stating 
that the a:ffiant suspects and believes that counterfeit money, [357] whether bank 
notes or coin, is concealed in any particular house or place, or about the person 
of any one, and stating also that such a:ffiant believes that such person knows 
it to be counterfeit, the justice, if he thinks there is sufficient ground for such 
suspicion, shall issue his warrant to search for such property. 

SEC. 8. That if such counterfeit money be found, then the same proceedings 
shall be had as are provided for in this article for the arrest, examination, 
and entering into recognizance of prisoners in other cases. 

SEc. 9. The prisoner shall be allowed to make his own statement, but not 
under oath; after which the witnesses on both sides shall be sworn and exam-
ined. 

SEC. 10. The magistrate may direct any portion of his statement or testi
mony to be reduced to writing and signed by the person making the same, 
,vhich shall be returned with the other proceedings, as directed in the previous 
article. 

SEC. 11. The magistrate 1nay direct any of the witnesses to be removed 
from court during the examination of the prisoner, or of any other witness. 

SEc. 12. If there appears sufficient grounds of suspicion of the prisoner's 
guilt, the magistrate shall (in bailable cases) require him to enter into recog
nizance with sufficient surety, conditioned as prescribed in the form appended 
to this act. 

SEC. 13. Any of the witnesses may be bound, by recognizance, to appear 
and testify in the proper court, and in case of homicide they may be required 
to find suTeties in such recognizance. 

SEC. 14. If the witness be an infant or a married woman, some other person 
shall enter into the r ecognizance for their appearance as aforesaid. 

SEC. 15. If the offense be not bailable by a justice of the peace and there are 
probable grounds to suspect guilt, the prisoner shall at once be committed. But 
l1e may be afterwards bailed by a judge of the district court. 

ARTICLE XVI. 

For1ns to be used in civil cases. 

SECTION 1. Th~ following, or other equivalent forms, shall be deemed suf
ficiently technical and correct in all cases to which they apply. 

: I 
' I 
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[358] }lo. 1-A sii,n,nons. • 

TERRl 'l'ORY OP IOWA, } 
C t ss oun y. · 

To an,y constable in said coun,ty-greeti1ng: 
In the na1ne of the United States of America, you are hereby commanded to 

summon - -- to be and appear before me ---, a justice of the peace, of 
the township ( or precinct as the case may be ) of ---, in said county, at my 
office therein, on"the --- day of---, 18 -, at -- o'clock A. Thi. or P. Thi. 
of said day, to answer unto ---; and of this summons make legal service 
and due r eturn. 

Given under 1ny hand this --- day of --- A. D. 18-. 
Justice of the Peace. 

Form of endorsement upon summons :-The plaintiff demands the sum of 
$--- Costs $;---

No. 2-A tui-it of replevin. 

TERRT'l'ORY OF low A, } 
County. ss. 

To any constable in, said cottnty-greetir1,g: 
In the name of the United States of America, you are hereby commanded 

to cause to be delivered, without delay, to --- plaintiff herein, (if he gives 
the security required by la,v, ) the following goods and chattels, to wit, (here 
describe the articles of property, particularly, as in the affidavit) and summon 
--- defendant to be and appear before me, a justice of the peace, of the 
township (or precinct, as the case may be) of ---, in said county, at my 
office therein. on the --- day of ---A. D. 18-, at -- o'clock A. M. or 
P. J\II., of said day, to answer unto the said plaintiff, in a plea of replevin; and 
of this ,vrit make due service and return. 

Given under my hand this --- day of --- A. D. 18-. 
Justice of the P eace. 

No. 3-A ,varra,nt. 

TERRITORY OF IOWA, } 
County. ss. 

1'o a'n,y constable in said cou11,ty-greeting : 
In the name of the United States of America, you are hereby commanded 

to take --- and him (her or them) forth,vith bring before me, a justice of 
the peace of the township (or precinct) of ---, in [359] said county, at my 
office therein. to ans,ver unto --- plaintiff. And you are also commanded to 
give due notice thereof to the said plaintiff, and of this ,vrit make due service and 
return. 

Given under my hand this --- day of ---A. D. 18-. 
Justice of the P eace. 

• 1'lo. 4-.A subpoe1ia . 

TERRITORY OF Io,vA, l 
County. f ss . 

. 7'o 
In the na1ne of the United States of A1nerica, you 

to appear before n1e, a justice of the peace of the ton•nship 

• 

are hereby required 
( or precinct) of , 

• 
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in said county, at my office therein, on the --- day of · , 18-, at --
o'clock A. l\I., or P. M., of said day, to testify in a suit, wherein --- is 
plaintiff, and --- is defendant; on the part of the (plaintiff or defendant, 
as the case may be.) 

GiYen under my hand this --- day of --- A. D. 18-. 
Justice of the Peace. 

1\~ o .. 5-A venire for a jury. 

TERRITORY OF low A, l 
County. f ss. 

To any constable in said county-greeting: 
In the na1ne of the United States of America, you are hereby commanded 

to st1m1non to appear before me, a justice of the peace of the township ( or 
precinct) of --, in said county, at my office therein; on the --- day of 
---. 18-. at --- o'clock, A. 1\'L (or P. 1\1:.) six good and lawful men, 
then and there to be sworn as a jury, to try an issu~ pending before me, be
tween --- plaintiff, and --- defendant; and of this writ make due return. 

C{iven under my hand, this --- day of --- A. D. 18-. 
Justice of the Peace. 

No. 6-A writ of attachrnent. 

TERRITORY OF low A, l 
County. f ss. 

• 

To any constable in said county-greeting: 
In the na1ne of the United States of America, you are hereby commanded 

to attacl1 so 1nuch of the goods, chattels, moneys, effects and [360] credits of C-
D-- r except such as the law exempts,) as shall be sufficient to satisfy the 
sum of---, (the sum sworn to,) with interest and costs of suit, in whoseso
ever posse$'SiOn the same may be found in your ~ounty, and so provide that the 
goods and chattels so attached, may be subject to further proceeding thereon 
as the law requires, and also to summon the said 0,-- D-- if to be found, 
to appear before me, a justice of the peace of the township or precinct of --
in said county, at my office therein, on the ---- day of --- 18--, at 
-- o'clock. A. ~1. or P. M. of said day, to answer unto A-- B-- plaintiff, 
and also tl1at you summon all such persons as garnishees, as may be directed 
by the said plaintiff, to appear before me at the time and place aforesaid, to 
answer such interrogatories as may be propounded to them. And of this writ 
make legal serYice and due return. 

Given under my hand this --- day of --- A. D. 18-. 
Justice of the Peace. 

No. 7-0f oath of j,u,ry. 

You and each of you do solemnly swear, that you will well and truly try the 
cat1se submitted to yo11 by --- plaintiff, and --- defendant, and a true 
verdict give according to the evidence given you in court, so help you God. 

No. 8-0ath of a ivitness. 

You sole1unly s,vear that the evidence yot1 will give in the cause now pending 
bet,Yeen --- plaintiff, and --- defendant shall be the truth, the whole 
truth and nothing but the truth, so help you God. 

-
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)iT o. 9-~-1ffir1nation of a 1uitness. 

Y 011 do solemnly, truly and sincerely affirm, that the eYidence you will give 
in the cause no,v in hearing, shall be the truth, the whole truth and nothing 
but the truth, and this yol1 do under the pains and penalties of perjury. 

1.\' o. 10-Oath of voire clire. 

You do solemnly swear that you "'ill 1nake true ans,vers to such questions 
as may be pl1t to yo11, touching your interest in the suit now pending, between 
--- plaintiff and --- defendant, so help you God. 

[:~61 l ).\To. 11-Forn1 of judgn1c11ts. 

vs. In Debt. 
l\ . B. PL..\.IN'fIFF, 

1 C. D. DEFENDANT. 

(After noting the previous proceedings ,vith the constables return and time 
of trial, say : 

This day came the parties, (by themselYes. their agents or attorneys, as the 
case may he,) and the cause and proceedings being fully heard and inspected, 
and all things touching the san1e. It is therefore considered that said plaintiff, 
( or defendant,) recover of said defendant, ( or plaintiff,) the sum ---, debt 
with interest thereon, at the rate of --- per centum per annum, from the 
---day of ---, 18--, till paid, with costs of suit taxed at ---

Judgments in assun1psit, coYenant, trespass or case, which all sound in dam
ages, may be in the above form, substituting the word damages for the word 
debt. If the plaintiff is to be non-suited for not appearing. say "comes the 
defendant but the plaintiff being called comes not, nor is his suit further 
prosecuted.'' It is therefore considered that the plaintiff be non-suited, and that 
the defendant go hence ,vithout clay, and recover of the plaintiff his costs by him 
ahout his defense herein expended. 

No. 13. 

I f the defendant do not appear and the case proceeds, say '' comes the plain
tiff, but the defendant though called, comes not,'' and it appearing that he has 
heen duly served ,vith process, and the cause being fully heard and inspected. 
See as in form No. 11. 

1\ 1"0 . 11. 

General judg111ent for defendant on trial, co1nn1ence as in Xo. 11, and on 
coming to the juclg1nent say, "It is considered that the plaintiff take nothing 
by his suit, and that the defendant go hence ,vithout day, and recoYer of the 
plaintiff his costs by hi1n about his defense herein expended. '' 

1\ To. 15-Jury trial and jndgn1enl . 

. A.fter stating the appearance of the parties as in No. 11, or of the [362] plain
tiff, the non appearance of the defendant, and service of process as in form No. 13, 
say '' and a jury being sumn1oned at the request of the plaintiff or defendant, as 
the case n1ay he, who being called like,vise come to wit: (here insert their 
nan1es, ) good and la,vful n1en, \Yho being duly elected and s,vorn ,vell and truly 
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to try the cause submitted to them, between the parties aforesaid, and a true 
verdict to give according to the evidence given them in court, retl1rn the follow
ing verdict, to ,vit: ""\\Te the jury, find for the -- (as the verdict may be,) 
--. It is therefore considered that the (plaintiff or defendant as the case 
may be,) recover, etc., as in No. 11. Or if the case stand on default, and the jury 
are s,vorn to inquire of damages only, after the word sworn, say '' well and 
truly to inquire of and assess the plaintiffs damages in said cause,'' etc., in which 
case their verdict " 1ill be, '' we the jury assess the plaintiffs darnages at --
If the jury try the cause on an issue made between the parties, they are to find 
for the plaintiff or defendant, ( as tl1e case may be,) so much in debt or damages 
as the nature of the action or defense may require; or to find generally for the de-
fendant. 

}.To. 16-Jud.gnient in, replevin for plai1itiff. 

It is considered that for the tortuous taking and unla,vful detention, ( or the 
11nla"'ful detention, as the case n1ay be,) co1nplained of by the plaintiff, the said 
plaintiff recover of the defendant the s11m of ---, for his damages sustained 
by reason thereof, with costs of suit, taxed at---. If the defendant succeed in 
his defense before the justice or jury, there will be a general verdict and 
judgn1ent in his favor, '' that the defendant go hence without day, and recover of 
the plaintiff his costs. &c., as in forms No. 12 and 14. If the defendant shall 
have pleaded a plea entitling him to a judgment for a return of the property 
replevied, to wit: a plea of property in himself or any person, other than the 
plaintiff, at the time of suing out the ,vrit of replevin, and such plea be found 
true, the judgment ,vill read, '' it is therefore considered that the defendant 
have return of the goods and chattels rep levied, ( or such part of them as may 
be adjudged of him,) to wit: [here describe them,] agreeably to law, and that 
he recover of the plaintiff his costs,'' & c., as aboYe. 

[363] )i ... o. 17-An execution. 

TERRI'l'ORY OF low.A, } 
County. ss. 

To any constable in said county-greeting: 
vV11ereas judgment against ---- for the sum of --- dollars and --

cents, and --- dollars, and -- cents costs, was recovered on the 
day of --• 18 --, before me a justice of the peace of the township ( or 
precinct) of --- in said county, at the suit of ---: These are therefore, 
in the name of the United States of America, to command you that of the goods 
and chattels of the said ---, ( except such as the law exempts,) you cause 
to be made the said sum, interest and costs, and accruing costs by distress and 
sale thereof according to law; and of this writ make legal service and due re
turn to me at my office, in said township ( or precinct) within thirty days 
from this date. 

Given under my hand this --- day of ---A. D. 18-. 
Justice of the Peace. 

No. 18- Whe1i secHrity has bee11, give1i for stay of execution on judgment against 
the pri11,cipal and security. 

TERRITORY OF I OW A, f 
ss. 

County. 
To any constable in said county-greeting: 

Whereas judgment against---, for the sum of---, and --- costs, 
"~as recovered on the --- day of ---, 18 --, before me a justice of the 
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peace of the township (or precinct) of --- in said county at the suit of 
---. And ,vhereas on the --- day of---, in the year aforesaid, --
beca1ne security to pay the said judgments and costs in -- days fro111 the date 
of the judgment afor esaid, agreeably to law, in the payment of " ·hich the said 
--- have failed. 

These are therefore, in the name &c., ( as in the common forn1.) 

>iro. 19-F'or1n of an e;rec11,,1'ion containing a garnish ee clause. 

( .. A.t the close of a co1nn1on execution say,) and " 'hereas A. B. has stated on 
affidavit, that he veri1y believes that the defendant in execution has not in 
his possession, sufficient property to satisfy such j11dg1nent and costs. and that 
C. D. is indebted t o the said defendant in a s11m above five dollars. ( or has 
property in his possession of the said [364] defendant, describing it.) you are 
her eby further commanded to sun1n1on tl1e said C. D. to he and appear hefore me, 
at my office in ---, on the -- day of --- 18-, ( the return clay of the exe
c11tion,) at --- o'clock of said day, to ans,ver interrogatories touching his 
indehtedness to the said defendant in exec11tion. 

Given under my hand this --- day of --- A. D. 18-. 
,Justice of the Peace . 

• \ 'o. 20-AC:cire facias (on transcript.) 

T ERRITORY OF Io,v.\, } 
S8. 

County. 

To any constable in saicl county-greeting : 
'\Vhereas, on the -- day of --. A. B .. obtained judg111ent before C. D. , 

a justice of the peace of the to,Ynship ( or precinct) of -- in the co11nty of -
and territory aforesaid, against E. F. for the sun1 of -- debt [or damages] 
,vith interest thereon from the -- day of -- till paid, and costs of suit taxed 
at --, costs recovered since --, ,,hole costs --. making in all the sum 
of --, as h·y transcript thereof duly certified appears. .1-\nd whereas said 
judgment is stil l in full force, unrever sed and unsatisfied and execution thereof 
yet remains to he made as is on the part of the said 1.\. B. alleged. 

) .,. ou are therefore, in the na1ne of the United States of America, con1manded 
to sun11non the said E. F. to appear before me a justice of the peace of the to,vn
ship ( or precinct) of -- in said cot1nty, at my office therein at -- o'clock 
on thr --- day of --- to show cause "·hy execution shall not issue against 
hi1n for the debt, interest and costs aforesaid. and of this ,vrit 1nake due service 
and return. · 

Given under my hand this --- day of --- .1:\. D. 18-. 
Justice of the Peace. 

Fornis i11 brl'aches of the peace. 

T ERRT'rORY OF Jo,Y.\, ~ 
ss. 

County. 

To any constable in said county-greeting : 
'\\Thereas con1plaint has been 111ade before 111e a justice of the peace of the 

1o"rnship (or precinct ) of -- in said county, on the oath of r365 ] 1.\. B. that on 
the -- day of --, at the county afoi•esaid E. F . late of said county, did (here 
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describe the offense as in the affidavit.) You are therefore, in the name of the 
United States of America, commanded to take E. F., and him forthwith bring 
before me or some other justice of the peace, to ans,ver to said complaint and 
be further dealt with according to law. 

Given under my hand this --- day of ---A. D. 18-. 

TERRITORY OF low.\, t 
( ss. 

Col1nty. J 

No. 2-Venir-e for a jury. 
• 

To any constable in, said county-greetin,g: 

Justice of the Peace. 

Whereas --- has been arrested and brought before me a justice of the 
peace of the township ( or precinct) of --- in said county, on a charge of 
having committed an assal1lt and battery on the body of --- (if the offense 
charged be anything else describe it.) You are therefore hereby commanded, 
in the name of the lTnited States of .America, to s11mmon six good and lawful 
men of yol1r county to appear before me forthwith at my office in said township, 
( or precinct,) as jurors, to inquire of the truth of the said charge, and give 
their verdict thereon. And of this writ make legal service and due return. 

Given under my hand this --- day of --- A. D. 18-. 
Justice of the Peace . 

• 
• 

No. 3-Constable's refurn. 

I have, as commanded, summoned six good and lawful men as jurors whose 
names are on the pannel hereto annexed. 

May 1, 184- I. S. Constable. 

No. 4-0ath of the j1trors. 

You and each of you do solemnly swear that you will well and truly inquire 
into the charge now alleged against ---, and a true verdict give according 
to law and the evidence. So help you God. 

No. 5-Verdict of the jury. 

We the jury find the defendant guilty, and assess his fine at -- dollars. 

[366] . No. 6-Judgment. 

After stating the proceedings in the case, the finding of guilty by the jury 
or justice, say '' it is therefore considered that the said United States of America 
recover of said --- the sum of --- fine for the offense aforesaid, with 
interest thereon till paid, as well as the costs of the prosecution against him, 
taxed at---, and that said --- stand co1nmitted until said fine and costs 
be paid, or. he be otherwise duly discharged. 

17 
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111, proceedi11,gs to prevent the conimission of offenses. 

1Vo. 1-Affidavit. 

TERRITORY OF IOWA, \ 
ss. 

County. 

A. B., being duly s,vorn says that ]\I. N., of said county bas threatened to kill 
him the said deponent, ( or if the threat ,ve!'e to commit any other offense either 
against J\_. B. , or his property, or against any other person or his property, 
let it be stated accordingly, ) and that he the said A. B. , verily believes that unless 
measures are taken to prevent him, there are sufficient grounds to apprehend 
that he vvill carry those threats in execution. 

Sworn to and subscribed this --- day of --- A. D. 18-- before me. 
E. F. Justice of the Peace. 

A. B. 

}lo. 2--Warra11,t. 

TERRITORY OF IowA, ( 
ss. 

County. 

To the sheriff o,· a,iy constable of said cott?ity :-

It having been made satisfactorily to appear to n1e, a justice of the peace, 
of the to,vnship (ot· precinct) of --- in said county, by the affidavit of A. 
B. [and C. D. (if other affida,~ts ,vere taken)] that i\1. N. has threatened to 
(here describe the offense threatened) and there is sufficient reason to appre
h end that, unless restrained, he ,vill carry those threats into execution. These 
are, therefore, in the name of the United States of A111erica, to command you, 
that you arrest the said 1\f. N., if he be found in your county, and bring him 
forth,vith [367] before me at my office in ---, or before some justice of the 
peace of the county aforesaid, to answer the charges against him . 

Given under my band this --- day of --- A. D. 18-. 
E. T., Justice of the Peace. 

}lo. 3-Recog'Yliza•nce. 

Be it remembered that on the --- day of ---A. D. 18-, before me per
sonally came }\if. N. and J. S., and acknovvledged themse1ves to o"'e to the United 
States --- dollars each. 

The condition of this recognizance is such that if the said 1\L N. shall per
sonally appear at the district court of said county, on the first day of the next 
term thereof, and abide the judgment of said couTt, and not depart without the 
leave of the same. and in the meantime shall keep the peace to'1•ards A. B. 
of said county, and in particu1ar shall no t commit, (h er e state the crim e threat-

. en ed, as S'Vi'Orn to in the affidavit) then this recognizance to be void, other"·ise 
of force. 

Th L N. [L. s.] 
J. S. [L. s.] 

1'aken and ackno"'ledged before 1ne this --- day of --- A. D. 18-. 
E. F., Justice of the Peace . 

• 
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"l\..,. o. 4-illitti1nits or conirnitme·nt. 

TERRITORY OF IOWA., \ 

County. 
ss. 

To the keeper of the ja.il of said cou1ity :-

It having been sufficiently proved to n1e, a justice of the peace of the township 
(or precinct) of --- in said col1nty, that l\I. N. has threatened to kill one 
A. B. ( or whatever else the crime threatened may chance to be) and that there 
is reason to apprehend that, unless effectually restrained, he will carry his threat 
into execution, the said l\I. N. ,vas directed by me to find sect1rity for his good 
behavior in the s11m of --- dollars, which he has failed to do. These are, 
therefore, in the name of the United States of America, to command you to re
ceive the said l\I. N. into your custody, in the jail of the county aforesaid, there 
to remain until discharged by due course of law. 

Given under my hand this --- day of --- A. D. 18-. 
E. F ., Justice of the Peace. 

[368] 1.\To. 5-S1.1.bpoena. 

TERRITORY OF IowA, \ 
County. 

ss. 

To the sheriff or any constable of the county aforesaicl:-
In the na1ne of the United States of America, you are hereby commanded to 

s11mmon (L I--I. and J. K. to appear before me, a justice of the peace of the town
ship (or precinct) of --- in said coun(y, at --- forthwith (or on --
next) to give testi1nony concerning a complaint made on hehalf of the United 
States against l\{. N. who is charged with (here state the offense.) I-Iereof fail 
not, and have you then there this writ. 

E. F., Justice of the Peace. 

In proceedings u,here off'enses have been co1nmitted. 

No. 6. 

The affidavit in this case should he the same as in No. 1, except that it should 
cl1arge the offense to have been committed by the person accused, within the 
county aforesaid, as deponent verily believes. , 

TERRITORY OF IowA, f 
County . 

ss. 

To tl1e slie1·iff or any constable of said county : 
It having heen sho'1,'n to me a justice of the peace of the township ( or precinct) 

of --- in said county, by thr affidavit of .t\.. B., etc., that l\f. N. is guilty 
of n1urder, as deponent Yerily believes, by killing G. II. in the county aforesaid. 
ThPsc are therefore, etc., (as in ?\o. 2). 

( Co1n1nencf'n1ent the sa111e as in :Xo. 8. Then proceed.) The condition of this 
r~cognizance is ~uch that if the said 1\I. N. shall personally appear at the district 
court of said county on the first day of the next tern1 thereof, and abide the 
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judgment of said court, and not to depart without the leave of the same, then 
this recognizance to be void, otherwise of force. 

l\11. N. [L. s.] 
J. S. [L. s.] 

[369] Taken and ackno,vledged this --- day of --- 18- before me. 
E. F., Justice of the Peace. 

(The same form ,vith slight alteration will answer in case of a recognizance 
taken by the sheriff or other officer making an arrest in vacation, after an in
dictment has been found.) 

No. 9-Search Warrant. 

TERRITORY OF low A, \ ss. 
County. 

To the sheriff or any constable i11, said cou11,ty-greeti11,g: 
v\lnereas A. B. has stated on affidavit that the following goods and chattels 

to-wit (here describe them) have within --- days last past (or ,vere on the 
--- day of ---) by some person or persons unknown, been feloniously 
stolen, taken, and carried away out of the bands and possession ( or from the 
premises) of C. D. of the county aforesaid, and also that the said A. B. verily 
believes that said goods, or part thereof, are concealed (in or about the house 
or premises of E. F., describing the place to be searched) in said county. 

These are, therefore, in the name of the United States o.f America, to com
mand yo11 that, ,vith the necessary and proper assistance, you enter into said 

(here describe the house, pre1nises, _OT other place to be searched) and 
there diligently search for said goods and chattels, and if the same, or any part 
thereof. be found on such search, bring the same, as also the said E. F., forth
with before 1ne, a justice of the peace, of the township (or precinct) of --
in said county, or some other justice, to be disposed of and dealt with accord
ing to la,v; and of this ,vrit make due service and return. 

Given under my hand this --- day of --- 18-. 
Justice of the Peace. 

No. 10- MittiAniis. 

TERRITORY OF IOWA, \ ss. 
County. 

To the keeper of the jail of swid 001<?ity :-
It having been sufficiently proved to n1e. a justice of the peace of the to,vn$hip 

(or precinct) of --- in said count:y, ihat l\f. N. has committed murder, by 
killing one G. I-I., in the county aforesaid, ( or whatever else the crime may be. 
In bailable cases state, "the said l\1I. N. [370] ,vas directed to find security, for 
his good behavior, in the sum of -- dollars, \vhich he has failed so to do.") 
These are, there.foTe (the same as in No. 4.] 

SEC. 2. That an act entitled an act to provide for the appointing of justices 
of the peace, to prescribe their powers and duties, and to regulate their pro
ceedings, approved JanuaTy 21st, 1839; and an act entitled an act to prescribe 
the mode of proving, in col1rts of this territory, judgments rendered by j11stices 

. of the peace in the several states, approved January 15th, 1839; and an act 
entitled an act to prevent forcible entry and detainer, approved Ja:n11ary 25th, 
1839; and so much ·of an act entitled an act to a1nend the act providing for the 
appoint1nent of the justices of the peace, etc., approved January 21st, 1839-ap-

I 
I 
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proved January 14th, 1840, as relates to the election and proceedings of justices 
of the peace ; and so much of any and all other acts as contravene the provisions 
of this act, be and the same are hereby repealed . 

.Approved February 9, A. D. 1843. 

CHAPTER 87. 

LANDLORD AND TENANTS. 

AN ACT relative to landlords and tenants. 

SECTION. 

1. Rent on demise paid to executor. 
2. Lessee for life dying, rents may still 

be recovered. 
3. Rents in right of deceased wife may 

be recovered. 
4. Recovery of rent on lease for life. 
5. Executors &c, to have remedy. 
6. Tenant summoned, to give notice to 

person under whom he holds. 
7. Tenant holding over to pay double 

rent. 
8. How recovered. 
9. Under tenant holding over to pay 

double rent. 
10. No relief in equity against such re

covery. 

SECTION. 

11. Attornment void, unless, etc. 
12. Satisfaction for use and occupation 

recovered. 
13. Parol demise evidence in such suit. 
14. Landlord to have lien on crop. 
15. And in towns on furniture. 
16. When tenant half year in arrear, 

landlord may bring action of right. 
17. How served. 
18. To be instead of demand. 
19. Judgment. 
20. When proceedings to cease. 
21. After six months no relief. 
22. Mortgage when not effected. 

[371] Be it en,acted by the Ooii11,cil and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That the executors or administrators of any tenant for life, who 
shall have demised any lands or tenements so held, and shall die on or before 
the day when any r ent on such demise shall become payable, may recover, 

1. If such tenant for life die on the day, the whole rent; 
2. If he die before the day, such proportion of the rent as shall have accrued 

before his death. 
SEC. 2. Every person entitled to any rents dependent upon the life of any 

other, may, notwithstanding the death of such other person, have the same remedy 
by action for the recovery of all arrears of such rent that are due and unpaid 
at the deatl1 of such other person, as he might have had if" such other person 
was in full life. 

SEC. 3. Every person having in right of his wife any freehold estate in any 
rents, may, if such rent is due and unpaid at the time of the wife's death, have 
the same remedy by action for the recovery of such arrears as he might have had 
if the wife was in full life. 

SEC. 4. Any person having any rent due upon any lease for life, may have 
the same remedy by action for the recovery thereof, as if such lease were for 
years. 

SEC. 5. The executors or administrators of any person to whom any rent 
shall have been due and unpaid at the time of the death of such person, may 

' 
' ' 
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have the same remedy by action against the tenant, bis executors or administra
tors, for the recovery thereof that their testator or intestate might have had. 

SEC. 6. Every tenant on whom a summons in any action of right to recover 
the tenements held by him shall be served, shall forthwith give notice thereof to 
the person or the agent of the person of w horn such tenant holds, under the 
penalty of forfeiting to such person the value of two years' rent of the premises 
occupied by him. 

SEC. 7. If any tenant shall give notice in ,vriting, of his intention to quit the 
premises held by him at a time specified in such notice, and shall not deliver up 
the possession thereof at such time, such tenant. his executors or ad1ninistrators 
shall, from thenceforward, pay to the landlord, his heirs or assigns, double the 
rent reserved during all the time sucl1 tenant shall so continue in possession. 

SEC. 8. St1ch double rent shall be recovered in the same manner that the 
single rent is recoverable. 

SEC. 9. If any tenant for life or years, or if any other person who 1nay have 
come into the possession of any lands or tenements, under, [372] or by collusion 
with such tenant, shall wilfully hold over the same, after the ter1nination of such 
term, and after demand made, and notice in writing given requiring the posses
sion thereof, by the person entitled thereto, such person so holding over shall pay 
to the person so kept out of possession, double the yearly value of the lands or 
tenements so detained, for all the time he sl1all keep the person entitled out of 

. 
possession. 

SEC. 10. There shall be no relief in equity against any recovery had at law, 
under the preceding section. 

SEC. 11. The attornment of a tenant to a stranger shall be Yoid, and shall 
not in any wise affect the possession of his landlord, unless it is made 

1. With the consent of the landlord; or 
2. Pursuant to, or in consequence of a judgment at law, or a decree in 

equity; or 
3. To a mortgagee after the mortgage has been forfeited. 
SEC. 12. A landlord may recover in an action on the case, a reasonable satis

faction, for the use and occupation of any lands or tene1nents held by any person 
under an agreement not made by deed. 

SEC. 13. If a parol de1nise, or other agreement not by deed, by which a cer
tain rent is reserved, appears in evidence on the trial of such action, the plain
tiff shall not, on that account, be debarred from a recovery, but may make use 
thereof as evidence of the amount of damages to he recoYered. 

SEC. 14. Every landlord shall have a lien upon the crop grown upon the 
de1nised premises in any year, for the rent that shall accrue for such year, and 
such lien shall continue for eight months after such rent shall become pa~yable, 
and until the decisjon of any suit for such rent brought within that time. 

SEC. 15. In every surveyed or incorporated town, the landlord shall haYe a 
lien on sucl1 household furniture of the tenant as is not exempt fron1 e:xect1tion, 
for any rent that may be due from such tenant, for the rent of a house or house 
and lot, and shall continue for three months after such rent shall fall due, and 
until the decision of any suit that may be brought within that tin1e for such rent. 

SEc. 16. Whenever a half year's rent or more is in arrear from a tenant, the 
landlord, if he has a subsisting right by law, to re-enter for the non-payment of 
such rent , 1nay bring an action of right to recover the possession of the demised 
premises. · 

SEC. 17. If the sun1mons, in such action, cannot be served in the [373] ordi
nary mode proYidecl by la,Y, it may be served by affixing a copy of the declaration 
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· and summons on a conspicuous part of the demised premises, where it may be 
conveniently read. 

SEC. 18. The service of the summons in such action of right, shall be deemed 
and stand instead of a demand of the rent in arrear, and of a re-entry on the 
demised premises. 

SEC. 19. If, upon the trial of such action, it is proved, or upon judgment by 
default it appears to the court by affidavit, that the plaintiff had a right to 
commence such action according to the provisions of this act, he shall have judg
ment to recover the possession of the demised premises and costs. 

SEC. 20. If the defendant, before judgment is given in such action, either 
tenders to the landlord or brings into the court where the suit is pending all 
the rent then in arrear, and all costs, all further proceedings in the action shall 
cease. 

SEC. 21. If the rent and costs remain unpaid for six months after execution 
upon such judgment in an action of right is executed, and no bill for relief in 
equity is filed within that time, the lessee and his assigns, and all other persons 
deriving title under the lease from such lessee, shall be barred from all relief in 
law or equity, (except for error in the record or proceedings) and the landlord 
shall, from thence£ orth, hold the demised premises discharged from the lease. 

SEC. 92. A mortgagee of such lease, not in possession of such demised prem
ises, ,vho within six months after execution of any such judgment in an action 
of right is executed, shall pay all rent in arrear, and all costs, and the charges 
incurred by the landlord, and shall perform all the agreements which ought to 
be performed by the :first lessee, shall not be affected by the recovery in such 
action of right. 

Approved December 30, A. D. 1839. 

CHAPTER 88. 

GROCERY LICENSE. 

AN ACT regulating grocery license. 

SECTION. 

1. County comm1ss1oner s to grant li
cense, bond, penalty, etc. 

2. License to include one ~lace only. 

3. What is deemed a grocery. 

[374] SECTION. 

4. Person for selling liquor in less 
quantities than one gallon. 

5. Duties of officers. Proviso. 
6. Repealing clause. 
7. When act to take effect . 

. 
Be it enacted by the Council and House of Representatives of the Territory 

of loiva: • 

SECTION 1. That any person wising to obtain a license to keep a grocery, shall 
apply to the board of county commissioners of the proper county, who shall 
issue their warrant directing the person so applying, to pay into the county 
treasury, a sum not exceeding one hundred nor less than twenty-five dollars, 
as the case may be, in the discretion of the board, and obtain the treasurer's 
receipt for the same, and upon the presentation of such receipt, the board shall 
grant to sl1ch applicant a license to keep a grocery in said county for the term 
of one year, by the said applicant executing a bond to the said board in the 
penalty of one hundred dollars, vvith one or more sufficient securities, conditioned 

• 

' . ' 
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that he will keep an orderly house, and that he will not permit any unlawful 
gaming or riotous conduct in or about his house; and upon a violation of the 
requisition herein contained, the person so offending shall pay a :fine of not less 
than ten nor more than fifty dollars, for the use of the county in which the offense 
was committed, to be recovered by law, as debts are recovered. 

SEC. 2. License granted to keep a grocery, shall not authorize the person ob
taining such license to vend or sell spirituous or vinous liquors in more than 
one place or house at the same time. 

SEC. 3. A grocery shall be deemed to include any house or place where spiritu
ous or vinous liquors are retailed by less quantities than one gallon. 

SEC. 4. If any person shall sell or retail any spirituous or vinous liquors in 
less quantity or quantities than one gallon, without first having obtained a 
license agreeably to this act, he shall, upon conviction thereof, be fined in any 
sum not exceeding one hundred dollars nor less than fifty dollars, for the use 
of the county where the offense shall have been committed, to be recovered by 
motion, in any court of record having cognizance thereof. 

SEC. 5. And it is hereby made the duty of all county officers, knowing of any 
violation of the foregoing regulations of this act, to make complaint thereof to 
the grand jury, at the next session of the district court after such violation, and 
of the clerk of the board of county commissioners or county treasurer to sue on 
the bond for any violation of its conditions; provided however, that no provisions 
of this act shall be [375] so construed as to interfere [with] or in any way abridge 
the powers and privileges granted to the cities and incorporated towns within 
this territory. ' 

SEC. 6. All laws now in force, coming within the purview of tWs act, are 
hereby repealed: provided, that nothing contained in this act shall affect any 
licenses heretofore granted under the laws of this territory. 

SEC. 7. This act to take effect and be in force from and after the first day 
of June next. 

Approved January 4, A. D. 1840. 
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CHAPTER 89. 

• LIBRARIAN . 

AN ACT to provide for the appointment of a Librarian, and for other pur,poses. 

SECTIO~. SECTIOX. 

1. Appointment. 10. Strangers may be invited to library 

2. Bond and oath. 
3. To have care of library. 
4. To provide a room. 
5. No person to remove books except. 
6. Revised statutes, how taken. 
7. Persons not to keep books more than 

ten days. 
8. Receipt to be given for books taken. 
9. Penalty for injury, &c. 

by privileged persons. 
11. Assistant librarian. 
12. Library to be kept open, when. 
13. Li'brarian to report. 
14. Expenses how paid. 
15. Compensation of librarian. 
16. Other rules may be made. 
17. Suits. 
18. Act when in force. 

B e it enacted by the Coiincil and Hoiise of Representatives of the T erritory 
of Iowa: 

SECTION 1. That a librarian shall be annually appointed on the nomination 
of the governor, by and with the advice and consent of the council. 

SEC. 2. That said librarian shall give bond to the secretary of the territory, 
in the sum of five thousand dollars, for the faithful performance of his duties; 
and he shall take an oath impartially and faithfully to discharge the duties of 
librarian, which, together with a certificate thereof, shall be endorsed on said 
bond. 

SEC. 3. H e shall have the custody, charge, safe keeping, manage-[376]-ment 
and direction of all books, papers, maps, charts, engravings, paintings, and all 
other things of what nature soever; properly belonging to the library, and shall 
take especial care that none of them be lost or injured. 

SEC. 4. He shall provide, at the seat of government, and convenient as pos
sible to the house occupied by the legislative assembly, a proper room for the 
safe keeping of the territorial library, and all things belonging or appertaining 
thereto, which shall be entrusted to his care. 

SEC. 5. No person shall be permitted to remove a book from the library, except 
the members of the legislative assembly, governor and secretary of the territory, 
judges of the supreme court, United States attorney, marshal of the territory, 
delegate to congress from the territory, clerk and attorneys of the supreme court 
during its session, and officers of the legislature during its session. 

SEC. 6. No person shall take more than one volume of revised statutes from 
the library at any one time, nor retain the same for a longer period than two 
days. . 

SEO. 7. No person shall be allowed to keep any work belonging to the library 
in his possession for a longer period than ten days, under a penalty of twenty
five cents for each day he holds it over that time. 

SEC. 8. No person shall be permitted to remove a book from the library with
out giving a receipt therefor to the librarian. 

SEC. 9. If any person injure or fail to return any book, map or chart, or 
other work, for more than three months, he shall forfeit and pay to the librarian, 
for the benefit of the library, three times the value thereof, or of the set to which 
it belongs, to be recovered in the name of the territory for the use of the library, 
in any court having jurisdiction thereof. 

I 
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SEC. 10. The persons privileged to remove books, etc., from th<> library may 
intr.oduce citizens or strangers, into the library, ,vho shall have the privilege, 
d11r1ng all seasonable hours, to read of the books therein not required for the 
use of such privileged persons. • 

SEC. 11. The librarian shall have authority to appoint an assistant lihrarian, 
" 'ho n1ay perform the cll1ties assigned to the librarian, and for whose acts the 
librarian shall be personally responsible. 

SEC. 12. The library shall be kept open during the session of the legislature 
and supreme courts, from the hours of nine to twelve, m., and from t,vo to nine 

, p. 111. .A.t all other times, on every Wednesday and Saturday afternoons, for 
four hours each. The hours to he select-[377)-ed and notice thereof posted on the 
outside of the door of the library room hy the librarian. 

SEC. 13. The librarian shall, at the comn1ence1nent of every session of the 
legislative asse1nbly, report a list of books or other property missing, if any, of 
the library, and an account of fines imposed and paid, and such other informa
tion in relation to the library as he may deem expedient. 

SEC. 14. Ile shall, previous to the c]ose of every session, report to the legis
lq_tive assen1hly, a true account of all expenses incurred during the session, and 
since the adjournment of the next preceding session; for rent of roo1n. fuel, 
candles, stationery, and other necessary incidental expenses, which shall be paid 
out of any n1oncys appropriated by congr ess to defray the expenses of the leg-
islative assembly. 

SEC. J 5. The librarian shall annl1ally receive for his services, the sum of t,vo 
hundred and ten dollars, payable quarterly, by the secretary of the territory, 
out of the fund appropriated by congress for the expenses of the legislatiYe as-
sembly. 

SEC. 16. Such other rules, not inconsistent with this act, as may he necessa1·~· 
for the safe keeping and good manage1nent of the library, may he adopted by 
the governor and librarian, and kept, together "1ith a catalogue of the books 
in the library for the inspection of tho~e concerned. 

SEC. 17. The librarian shall carry this act into executioJ?-, and sue for all pen
alties, and for all injuries done to the library llnder this act, in the nan1e of the 
territory, for the use of the library. 

SEC. 18. This act to be in force from and after its passage . 

. A.pproved January 4, A. D. 18-!0. 

I~AWS. 

AN ACT relative to the tin1c of t::i.kin:; effect of the laws of the present session. 

SECTION. 

1. Time, 4th of July. 

Sl~C'TIOX. 

~. Act ·when in force. 

Bf it enact eel by tlte Co11 ncil a 11d !I ousr of Representatives of the Territory 
of Iowa: 

SEC'rION 1. That all laws of a general nature enacted at [3781 the present ses
sion of the legislative assembly, shall tf!k<:> effect and he in force from and after the 
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fourth clay of July, in the year of our Lord, eighteen hundred and forty-three, 
and not hef ore, unless other,vise specially provided. 

SEC. 9. This act to take effect and be [in] force, from and after its passage . 

. A.pproYed Fehruary 13, .A ... D. 1843. 

CHAPTER 91. 

LAWS. 

AN ACT defining the number of copies of the laws of the present session to be published 
and the mode of their distribution. 

SECTIO~. 

1. Number to be printed, and manner 
of doing it. 

2. Distribution to counties. 
3. Clerks of board of commiss ioners to 

de Ii ver to certain persons in office. 
4. To be r eturned upon resignation, re

moval &c., &c., for use of succes-
sor. 

SECTIOX. 

5. Copy to certain territorial officers. 

6. Copy to each state and territory in 
the union. 

7. Residue, disposition of. 

8. Publication of local laws. 

9. Repealing clause. 

Be it rnacted by the Council and House of Representatives of the Territory 
of I ozl'a: 

• 
8ECTION 1. That two tl1ousand five ht1ndred copies of the laws of a general 

nature. enacted at tl1e present session of the legislatiYe assembly, together ~rith 
all la\vs of a general nature, ordered to be reprinted by this legislative assembly, 
shall be puhlished in one volume, to be bo11nd after the manner of the volume of 
la"·s enactrd at the first session of the legislative assembly in 1838 and '9. 

SEC. 2. The said la,vs shall he distributed as follows, to-wit: to.the counties 
of Des )Ioines, Van Buren, Lee, Dubuque, Ilenry and J efferson , each one hundred 
and fifty copies; to the co11nties of Washington, Lo11isa, Johnson, Scott, l\luscatine, 
,Jackson and Linn. each one hundred copies; to the county of Cedar, eighty copies; 
to the conn ties of Clinton, Jones and Clayton, each seventy-five copies; to the 
county of Dela"·are. thirty copies; and to the counties of Buchanan [3791 and 
Fa:vette, each fifteen copies; to he deposited with the clerks of the hoards of 
C'ounty con1111iRsioners of the counties to "·hich they are attached for judicial 
purposes. 

SEC. 3. It is hereby made the duty of the clerks of the boards of commissioners 
of the seYeral counties, in the preceding section mentioned, to deliver upon ap
plication, to each of the following officers of bis county, one copy of said laws, 
to-~·it: each 1uember of the council and house of representatives of the present 
legislative assembly, judge of probate, recorder, county co1nmissioner, sheriff, 
coroner, cou1tty treasurer, co11nty surveyor, clerk of the district court, clerk of 
the board of commissioners, three copies for the use of the district cot1rt, grand 
jury and har, each justice of the peace, assessor, constable, collector, one copy 
for the use of the clerk and trustees of each township organized by law, super
Yisor of roads, and the surplus copies (if any) shall be car efully kept by said 
clerk in his office, to be distributed as may be hereafter directed by law; and 
upon the delivery of the la,vs as aforesaid it shall be the duty of said clerk to 
take a receipt for the san1e, ,vhich he shall file in his office, and in no case shall 
any pcr~on be entitled to more than one copy although he may hold several 
offices. 

11111111111 
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SEC. 4. Upon the expiration of the term of service, resignation,. or removal 
from office, of any county officer, it shall be his duty to return to the clerk of the 
board of commissioners, for the use of his successor in office, the laws received 
by him in pursuance of this act ; and in case of the death of any such officer, 
the said laws sl1all be returned as aforesaid by his legal representatives. If any 
such officer or his legal representatives, shall refuse or neglect for the space of 
three months after the happening of any such vacancy as aforesaid, to return the 
said laws as aforesaid, it shall then be the duty of said clerk to sue for the same 
before any justice of the peace in said county, and he shall recover from any 
such person in default as aforesaid, for the use of said county, the st1m of five 
dollars for each copy so detained, with costs of suit : provided, that no person, 
while he continues to hold any office, which entitles its incumbent to a copy of the 
laws as aforesaid, shall be required to return his copy as aforesaid. 

SEC. 5. There shall also be distributed to eacl1 of the following named persons 
one copy of said laws, to-,vit: tl1e governor of the territory, each judge of the 
supreme court, the clerk of the supreme court, the attorney of the United States 
for the district of Iowa, eacl1 district prosecutor, the territorial agent, auditor, 
and treasurer, and each justice of the peace appointed an<;l commissioned by 
the governor. 

[380] SEC. 6. That the secretary of the territory shall transmit one copy of 
said laws to each state and territory of the United States. 

SEC. 7. The residue of the said number of copies of the laws, shall be de
posited in the territorial library, subject to be disposed of as may hereafter be 
directed by law, 

SEC. 8. That there shall be published in pamphlet form, one thousand copies 
of the laws of a private and local nature, passed at the present session of the 
legislative assembly, which shall be distributed to the several counties in ·the ratio 
mentioned in the second section of this act, reserving to be deposited in the ter
ritorial library, one hundred copies of said laws. 

SEC. 9. That all acts and parts of acts contravening the provisions of this 
act, be and the same are hereby repealed. 

Approved February 16, A. D. 1843. 

r 
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CHAPTER 92. 

l\IECHANICS LIENS. 

AN ACT relative to mechanics liens, and other purposes. 

SECTIOX. 

1. Lien on building, lot, &c., for mate
riirls and labor. 

2. Action to be commenced, how and 
when. 

3. Special execution to be issued. 
4. Proceedings under this act before jus

tice of the peace. 
5. Summons issued against debtor. 
6. Service of summons. 

SFCTIO~. 

7. Defendant not 
to be given 
and equity. 

appearing, judgment 
according to justice 

• 

8. Benefit of this act extended to work
ers in mineral land. 

9. This act not to affect rights of par
ties prior to its passage. 

J 0. Repealing clause. 

Be it enacted by the Council and House of Representatives of the Territory 
of Ioi-ua: 
SECTION 1. That in all cases hereafter when any contract shall be made be

t,,een the owner of any tract of land, or town lot, or the lessee of any tract of 
la11d or to,vn lot, with the owner's knowledge or consent, on the one part, and 
any person on the other part, for the erecting or repairing any house, or other 
ln1ilding, mill or 1nachinery, or their appurtenances, or for furnishing labor or 
1naterials for the pur-[381 ]-poses aforesaid, and every other person "'ho may have 
furnished materials which may have been used in the construction of sucl1 house, 
building, or mill, by agreement, the person wl10 shall, in pursuance of such con
tract, have furnished labor or materials for such purpose, shall respectively 
have a lien, to secure the payment of the same, upon such house or other build
ing, mill or machinery, and on the tract of land or lot, on which the same shall 
l1ave been erected, in proportion to the labor done or materials furnished; and the 
owner or lessee of said ground shall not be able to conve;y the same free from the 
said lien created by this act, nor shall the same be sold by legal process so as 
to avoid said lien, unless upon judgment rendered before such bt1ilding, mill, 
or repairs, were commenced. 

SEC. 2. v\Then any person shall wish to avail himself of the benefit of such 
lien, he shall commence his action in any court having jurisdiction of the same, 
"'ithin one year from the time payment should have been made by virtue of 
any such contract by which such lien shall have been claimed, or within six 
months after the decision of any suit that such person may bring within that 
time, for the debt that may be due for work done or materials furnished in erect
ing such building, mill or machinery, or appurtenaces thereto, and if such suit 
he commenced in the district court, it shall be by bill or petition, describing with 
common certainty the tract of land, town lot, building, mill, or machinery, upon 
which said lien is intended to be made to operate, and also the nature of the 
contract or indebtedness, with a bill of particulars of his account, ,vhich bill or 
petition shall he filed in the clerk's office of the proper county and docketed by 
the clerk on the common law appearance docket, which shall stand in the place 
of a declaration; and the plaintiff shall also file a precipe in which he shall state 
the name of his action and the usual order for the clerk to issue a summons. The 
courts trying such causes shall be governed by the same rules of evidence that 
are no"r observed in suits at law, and give judgment according to the justice 
and equity of the case. 

8Ec. 3. The clerk of the court, ,vhen judgment has been had under the pro
visions of this act, on application, shall issue a special execution, directed to the 
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sheriff of the proper county, describing the property upon which said lien is 
made to operate, and out of ,vhich said judgments and costs are to be collected; 
and no other property of said defendant, in any suit as aforesaid, shall be bound 
for the payment of such judgment, unless the claimant shall hold collateral 
security for the payment of the san1e. 

[382) SEC. 4 ..:\.ny person ,vishing to avail hin1~elf of the bPncfit of the lien 
under this act. b)r suit before a justice of the peace, shall, upon the commencement 
of such suit file an account setting forth vYith common certainty the property upon 
which said lien is intended to be made to operate, and whether it is, for work 
done or materials furnished, and upon trial of such cause the justice of the peace 
trying the same, shall hear the proof, and if it shall appear that the defendant 
in such cause is indebted to the plaintiff, he shall give judgment for the amount 
so due. And on application of the plaintiff said justice of the peace shall give 
a transcript of the judg1nent, together with a description of property subject 
thereto, and said judgment and description of property so subject thereto, shall 
he filed in the clerk's office of the proper county in which said judgment shall 
have been rendered, and when filed, it shall have the same effect as a judg1nent 
of the district court, and execution shall issue in the same manner and have the 
same effect as an execution issued upon a judgment rendered in the district court 
under this act: provided, that either of the parties in such suit shall have the 
same right to appeal, that is, or hereafter n1ay be allowed, from the judginent 
of justices of the peace in other cases. 

SEC. 5. And it is furfl1er enacted, that upon filing the bil l or petition, or 
account provided for in this act, the clerk of the district court of the proper 
county, or justice of the peace, shall issue a Sllmmons against the debtor in the 
usl1al for1n, "'ith an endorsen1ent signed by said clerk, j.ustice, or plaintiff, or 
bis attorney, stating the nature of the action. 

SEC. 6. That said ,vrit shall he served in like manner as a summons in an 
ordinary suit, llpon the person therein nan1ed, if to be found in the county, if 
not to be found in the cot1nty, then the san1e notice shall be given as is requir~d 
h? law in cases of vvrits of attachment when the su111mons has been returned, 
''defendant not found.'' 

SEC. 7. That upon return of service and failure of defendant to appear, the 
court or justice of the peace shall render judgment according to the justice and 
0quity of the case; hut if the defendant shall appear he may plead and make de
f Pnse as in personal actions for the recovery of debts. 

8Ec. 8. And is it further provided hy this act, that when any person is e1n
ployed to ,York on n1ineral ground where mineral is found, he shall have all the 
h0nefit of this act. and shall haYe a lien on a sufficient quantity of mineral on 
the lot ,vhere he 1nay he en1ployecl. [::383] to pay hi1n for any just deniand ,vhich 
he n1ay ha Ye in conseqnence of la hor he may have perforn1ed on the same. 

SEC. 9. This act shall be so construed as not to affect the rights of parties 
prior to its passage. 

SEC. 10. That '' an act relative to mechanics' liens and for other purposes.'' 
approved, Deeemher seventeenth. iu the year eighteen hundred and thirty-eight, 
~nd '' an act to a1nend an art re la ti Ye to 1nechanics' liens and for other pnr
noses, '' approYed. ,Jc1nuary si'\.teenth, in the year eighteen h11ndred and forty, 
he and the san1e are hereby repealed. 

ApproYecl Frhruary 13, A. D. 1843. 
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CHAPTER 93. 

LI:\IITATION OF SUITS. 

AN ACT for the limitations of suits on penal statutes and criminal prosecutious. 

SECTIOX. 
1. Actions by informers. By territory. 

$1,;cTION. 

2. Criminal prosecutions. 

Br it cnactccl by the Co1tncil and House of l?cpl'esentatives of the Tcl'rifnry 
of I oiua: 
RECTiox 1. That all actions. suits. hills or informations which shall hereafter 

he had, stied. or co1nn1enced for any forfeiture on any penal statt1te 1nade or to be 
1nade, the benefit ,Yhereof is, or shall be by the said statute in whole or in part 
to the person ,Yho shall infor1u and prosecute in his behalf, shall be had, brought, 
s11ed or commenced by any person ,\"ho n1ay lavrfully pursue the same as afore
said, ,Yithin one year fro1n the con1n1ission of the offenses, and not after,,ards, 
and in default of such p11rsuit, then the sa1ne shall he had, hro11ght, or prose
cuted by the territory at any ti1ne \Yithin t,Yo years from the co1111nissio11 of 
all such offenses, and not aftcr,vards, and any inllict1nent. con1plaint, or inforn1a
tion of any offense ~gainst s11ch statute aforesaid, shall hereafter he n1ade and 
proseeuted "·ithin t,Yo years lilnited as aforesaicl, and not after,Yards. 

~It.:. ~- TLnt all prosC'c.-ntions for offrn~es exeept treasol1. ntur'-1< r. clr::;on 
burglary. kidnapping, horse stealing, and forgery, shall he instituted ,vithin t,vo 
years next after the offens0 charged may have been con1n1itted. and not after: 
provided. that if the person ('barged. or [38-!] against ,,·horn such prosecution 1nny 
he in~iituted. shall not have been an inhabitant or usually a resident of this trr-• 
ritory, ,vithin and during the said term of two years. said prosecution n1ay hc> 
instituted any time ,vithin two years next after such person may haYe heeon1e 
an inhabitant or usually resident of this territory: and further provided, that 
all prosec11tions that shall hr hereafter con1111eneed for offenses. except treason. 
1nurder. arson, burglary, kidnapping, horse stealing, and forgery, conunitted 
h~fore thr organization of this territory, to-"'it: before the fo11rth day of ,Jul?, 
in the year eighteen hundred and thirty-eight, shall fail and be utterly null and 
void . 

..:\.pproved ,January 7, A. D.1840 . 

111111111111111 



272 LI1fITATION OF SUITS 

CI-IAPTER 94. 

LilvIIT A TION OF SUITS. 

AN ACT for the limitation of actions, and for avoiding vexatious law suits. 

SECTIO~. 

1. Limitation of actions, detinue tres
pass, trover, etc., etc. 

2. Of assault and 'battery. 
3. Slanderous words and malicious 

prosecutions. 
4. Debt or covenants for rent, etc. 
5. Judgment revived. 
6. Right of entry when barred. 

SEC'fIOX. 

7. Certain actions to be brought with
in twenty years. 

8. Absence not to be accounted in cer
tain cases. 

9. Effect of reversal of judgment on 
writ of error. 

10. Repealing clause. 

Be it enactecl by the Coiincil and Hoi1se of Representatives of the Territory 
of Ioiva : 

SECTION 1. That all actions of trespass, detinue, trover, and repleYin, for 
taking away goods and chattels, all actions for the arrearages of rent due on a 
parole demise, and all actions of account. and upon the case. except actions for 
slander and malicious prosecutions, and such actions as concern the trade of 
n1erchandise between merchant and merchant, their factors or agents, shall be 
commenced within five years next after the cause of action shall have accrued, 
and not after. 

SEC. 2. That all actions of trespass, for assault and battery, wounding and 
i1nprison1nent. or any of them, shall be commenced within two [385] years next 
after the cause of such action shall haYe accrued, and not after. 

SEC. 3. That every action on the case for slanderot1s words, shall be con1-
menced within one year next after the words spoken, and not after. And every 
action for malicious prosecution shall be co1nmenced within t,vo years next after 
the cat1se of action shall have accrued, and not after. 

SEc. 4. That every action of debt or covenant for rent or arrearages of r ent, 
founded upon any lease, under lease, or· every action of debt on account, founded 
upon any single or penal bill, promissory note, or writing obligatory, for the 
direct payment of 1noney or the delivery of property, or the performance of 
coYenants, or upon any award under the hands and seals of arbitrators for the 
payment of 1noney only, and every action of assumpsit shall be commenced 
"·ithin six years after the cause of such action shall have accrued, and not after; 
hut if any payment shall have been made on any such lease, single bond or penal 
bill, pro1nissory note, writing obligatory, or award, ,vithin or after the said 
period of six years. then an action instituted on such lease, single or penal hill, 
pron1issorY note, writing obligatory, or awa-rd, within six years after such pay-
1nent. shall he good and effectual in la,,, and not after. 

SEC. 5. That judgment in any cou1·t of record in this territory may be re
YiYed hy scire facias. or an action of debt may be brought thereon within twenty 
yrars next after the date of Sl1ch judgment, and not after. 

SEC. 6. That no person who now hath or hereafter may have any right of entry 
into anY lands. tenen1ents or hereclita1nents. shall 1nakc an entry but ,,rithin 
t,venty ·years next after such right shall have accrued, and such· person shall 
be barred from any entry afterwards. 

8Ec. 7. That every real. possessorr, ancestoral or mixed action. or writ of 
right. or action of ejectn1ent brought for the recoYery of any lands, tenements 
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or hereditaments, shall be brought within twenty years next after the right or 
title thereto or cause of such action accrued, and not after: provided, that in 
the foregoing cases in this section mentioned, the person or persons who shall 
have right of entry, title, or cause of action is, are, or shall be at the time of 
such right of entry, title, or cause of action under the age of twenty-one years, 
insane, feme covert, or beyond the limits of this territory, such person or persons 
n1ay make such entry, or institute such action, at any time [386] Vi'ithin twenty 
years after the remoYal of such disability, and not after,vards. And that in all 
cases, in the former sections of this act mentioned, Vi1hen the per8on or persons, 
,,ho shall have the cause of action, is, are, or shall be, at the ti1ne of such cause 
of action, under the age of twenty-one years, insane, or feme covert, such person 
or persons may institute such action at any time within the period limited in 
said former sections, after the said disabilities shall cease, and not afterwards. 

SEC. 8. That if any person or persons against ,vhom there is, or shall be, any 
cause of action, as specified in the preceding sections of this act, except r eal or 
possessory actions, shall be out of this territory, at the time of the cause of such 
action accruing, or any time during which a suit might be sustained on such 
cause of action, then the person or persons who shall be entitled to such action, 
shall be at liberty to bring the same against such person or persons after his, 
her, or their return to this territory, and the tin1e of such person's absence shall 
not be accounted or taken as part of the time limited by this act. 

SEC. 9. That if in any of the said actions, specified in any of the preceding 
sections of this act, judgment be given for the plaintiff, and the same be re
versed by writ of error, or upon appeal, unless a verdict pass for the plaintiff, 
and upon matter alleged in arrest of judgment, the judgment be given against 
the plaintiff, or if the plaintiff be nonsuited, then if the time limited for bringing 
such action shall have expired during the pendency of such suit, the said plain
tiff, his or her heirs, executors or administrators, as the case shall require, may 
commence a new action within one year after such judgment is reversed or given 
against the plaintiff, and not after. 

SEC. 10. That an act for the limitation of actions, and for avoiding vexatio--.is 
law suits, approved J anuary 25, 1839, be and the same is hereby r epealed. 

Approved February 15, A. D. 1843. 

[387] CHAPTER 95. 

PURCHASE OF LANDS. 

AN ACT to make certificates of purchase of lands, from any register or receiver of any 
land office in this territory, evidence of title in the purchaser. 

SECTION. SECTION. 

1 Nature of action, in which receipt to 2. Act when in force. 
have same effect as patent . 

• 

Be it enacted by the Council and H ouse of Representatives of the T 1erritory 
of Iowa: 

SECTION 1. That in any action of trespass, quare clausum fregit, action of 
right, or other actions at lav,', or in equity, in which the title to, or possession, 
vr right of possession, of lands or tenen1ents, may co1ne in question, now or here
after pending in any court of this territory, or before any justice of the peace, 

18 
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the usual duplicate receipt of the receiver, or the certificate of the register, of 
the proper land office, shall be sufficient prima facia evidence of title, or of 
right of possession, (as the case may require,) in the p erson mentioned in such 
certificate or receipt, as the purchaser of such lands or tene1uents, or in the as 4 

signee of such receipt or certificate, as the case may be, to support such action; 
and such certificate shaJl have the same effect in establishing a possession in law 
as is given to a deed of conveyance or a patent. 

SEC. 2. This act to take effect and be in force from and after its passage. 

Approved February 10, A. D. 1842. 

CHAPTER 96. 

11ILITIA. 

AN ACT to ·organize, discipline, and govern the militia of this territory. 

SECTION. 

1. Militia arranged. 
2. Separate battalions. 
3. Officers. 
4. Appointed by governor and council. 
[388] 5. Officers appointed without ,con-

sent of council. 
6. Who shall be enrolled. 
7. Commander in chief may alter divi

sions, brigades, bounds of regi• 
ments, &c. 

8. Artillery, light infantry and dragoon 
companies. 

9. When militia to rendezvous by com
panies. 

10. Officers of company and staff to ren
dezvous, regimental and battalion 
n1usters, etc. 

11. Officers and privates to appear with 
arms. 

12. Books of tactics to be provided. 
13. Militia to be reviewed. 
14. Duty of brigade inspectors and their 

compensation. 

SECTION. 

15. Who to have custody of arms and 
accoutrements. 

16. ,,rhen commanding officers of com
panies to make returns. 

17. When commandants of regiments to 
make returns. 

18. Returns to 'be made to adjutant gen
eral; be to make returns to com
mander in chief, his compensa
tion. 

19. Fines to be imposed for certain acts. 
20. Court n1artial for trial of absent 

officers. 
21. Court martial for tria:1 of absent pri-

vates, etc. 
22. Fines, how collected and applied. 
23. Compensation of musicians. 
24. Colors and musical instruments to 

be furnished. 
25. Militia to be called out in cases of 

invasion or danger thereof. 
26. Persons exempt from military duty. 
27. Repealing clause. 

Be it e1iacted by the Council a·rid Hous e of Ilep1'esen,tatives of tlie Territory 
of Iowa: 

SECTION 1. 'fhat immediately after the passage of this act, the militia of this 
territory shall be arranged into divisions, brigades, regiments, battaliori.s and 
co1npauies. It shall consist of infantry, or district companies, light infantry, 
riflemen, artillery men, and dragoons, or mounted riflemen. There shall be 
three divisions

1 
as follows, viz: the counties of Lee, Van Buren, Jefferson, Henry 

and Des l\{oines, shall form the first division. The counties of Louisa, Slaughter, 
Keokt1k, Johnson, Linn, Cedar, Scott, and l\1uscatine, shall form the second 
division. And the counties o.f. Clinton, Jones, Jackson, Dubuque, Clayton, Dela• 
,vare, Fayette, Buchanan, and Benton, shall form the third division. A division 
shall consist of not less than t,vo, nor more than three brigades; a brigade shall 
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consist of not less than two, nor more than fi:ve regiments; a regiment sl1all con
sist of not less than fiYe, nor more than ten companies, two of which shall be 
light infantry or riflemen; each con1pany shall consist of not less than thirty, nor 
1nore than one hundred 1nen, exclusive of co1nmissioned officers. 

SEC. 2. That whenever a county or district of cot1ntry is distant, or so de
tached that, in the opinion of the governor, it would be inconYenient for the 
persons residing therein. to belong to an organized regin1ent, [:389] they ~hall he 
organized as a ~eparate battalion, under the con1mand of a major, and he subject 
t"- the san1e r11les and regulations, in all respects, that regiments are subject to. 

SEC. 3. That to a division there shall be one major general; to a hrigade one 
brigadier general; to a regiment one colonel, one lieutenant colonel, and one 
n1ajor; to a company of infantry, light infantry, and riflemen, there shall be one 
captain. one first lieutenant, and one second lieutenant; to a company of artillery 
n1en, and dragoon or mounted riflemen, there shall be one captain, one first lieu
tenant, one second lieutenant, and one third lieutenant. All commissioned offi
cers, ( except those of the light infantry and rifle corps,) and staff officers, shall 
1,e clothed, armed, and accoutred, as the commander-in-chief may direct. 

SEC. 4. That the governor, with the advice and consent of the legislative 
council, shall appoint and commission all the officers provided for in the pre
ceding section. 

8Ec. 5. That the commander-in-chief may appoint, during his pleasure, fo11r 
1-1icls, "·ith the rank of colonel; a major general may appoint during his pleas·ure, 
t,Yo aids, with the rank of major: a brigadier general may appoint, during his 
pleasure, one aid, '"ith the rank of captain. The governor shall appoint and com
mission, one adjutant general, one co1nmissary general, and one quartermaster 
general. each "·ith the r ank of brigadier general, and to each brigade a brigade 
inspector, with the rank of major. The commandant of each regiment, and sep
arate battalion, shall appoint, during his pleasure, one adj11tant, one quarter-
1naster, and one paymaster, each ,vith the rank of lieutenant, also one surgeon, 
c1nd one surgeon's mate. one drum major, one fife major, and one sergeant major. 
The captain or commanding· officer of each company shall appoint, during his 
pleasure, four sergeants. one of " 'horn shall be clerk of the company, four cor
porals, and t,vo musicians. 

REc. 6. That the captain or com1nancling officer of each infantry or district 
company shall, by his clerk, enroll all free white male persons, between the ages 
of eighteen and forty-five years, residing, or from tin1e to ti1ne coming to reside, 
,vithin the bounds of his beat, or company district, except such as are hereinafter 
excepted. • 

"' REC. 7. That the commander-in-chief shall have power and authority to in-
crease or diminish the number of divisions and brigades, and to alter and arrange 
the boundaries thereof, and to divide, annex, and consolidate them as he may, 
from time to time, deem necessary, having regard, however, to the provisions 
nf the fh:st rec ti on of this act. And, f 3901 in like n1anner, the brigadier general 
1nay, ,vith the approbation of the major general, divide. annex. or alt<:'r the bonnd:-; 
of any of the regiments, or separate battalions, under his command; and the 
commanding officer of a regiment, or separate battalion, with the approbation 
of the brigadier general, may divide, annex. or alter the bounds of the companies 
under his command. 

SEC. 8. That there shall be within each brigade district, and attached to 
said brigade, one company of artillery, and one company of dragoons or mounted 
riflemen, to be composed of volunteers; they shall he organized, clothed, armed, 
and accoutred, in all respects, as such corps in the service of the United States 
are, unless the co1nn1ander-in-chief shall otber,vise direct. There shall be within 
each regimental district, and attached to said regiment, two companies of light 
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infantry or riflemen; they shall be composed of volunteers, and the light in
fantry shall be organized, clothed, armed, and equipped, as the infantry in the 
army of the United States are. for the time of being, unless the brigadier general 
shall otherwise order and direct. The riflemen shall be clothed, armed, and 
equipped as the brigadier general may direct. 

SEC. 9. That the militia, for the purpose of improving in martial exercise, 
shall rendezvous, by companies, in their respective districts, on the first Saturdays 
in the months of ::\[ay and September, in each year, at ten o'clock in the forenoon 
of said days. The place of meeting shall be designated by the captain or com
manding officer, by putting up, or causing to be put up, at least four written 
or printed advertisements, in the most public places in his district, ten days 
hefore the day of meeting. Captains or commanding officers of volunteer com
panies shall, in like manner, give notice of the place of the meeting of their 
1 espective companies twelve days pre·vious to said day. 

SEC. 10. That on the last Saturday of the month of August, in every year, 
the colonel or commanding officer of each regiment, and separate battalion, shall, 
by written or printed advertisements, put up or distributed, fifteen days before 
said day, call out all company and staff officers under his comn1and, to rendez
vous at some convenient and suitable place, where they shall be formed and 
drilled in company order, by the commandant. And at said rendezvous the 
commandant shall give to the officers public notice of the place where the regi
ment or battalion shall meet, ,vhich place shall be ,vithin his district, and the 
time as follo,vs, viz: the first regiment, or the one lowest in number in each 
brigade, shall meet at ten o'clock in the forenoon, on the first I\1onday in October) 
and the next lo'\i\·est in nun1ber shall meet on the [391] next day, and so on, in nu-
1nerical order, until all shall have met. The captain or co1nmanding officers of 
eompanies s-hall then, within proper ti1ne, give notice of the intended regimental 
or battalion parade, in the same manner as they are directed 1,y the preceding 
section to do in case of company rendezvous. Each r egiment, and separate 
hattaliou, shall assen, ble in the month of October, as aforesaid, for the purpose of 
drill and parade, at such place as the commandant 1nay appoint and direct. ....\nd. 
at such drill and parade as n1any evolutions shall be performed as circumstances 
;ind the nature of the case ,\Till permit; provided, that, at the parades provided for 
by this and preceding sections, the militia shall not be kept under arms longer 
than three hours at any one time. 

SEC. 11. That it shall be the duty of every non-commissioned officer and pri
vate, who owns a rifle, musket, or £relock, to appear with it in good order at 
every parade. 

SEC. 12. That in order to insure uniformity in the organization, discipline, 
and government, of the militia of this territory, it ·shall be the duty of the com
mander-in-chief, from time to time, to provide, at the expense of the territory, 
such hooks of instruction as are, or may be, prescribed for the use of the army 
or militia of the United States, and furnish each commissioned officer with a copy. 
And each officer shall preserve and keep said book or books in good order, and 
hand them over to his successor in office. 

SEC. 13. That the commander-in-chief, or the major general, may r eview the 
militia at his pleasure. It shall be the duty of the brigadier generals to review 
at least one regin1ent, under their respective commands, every year. 

SEC. 14. That it shall be the duty of the brigade inspectors to attend to the 
regimental and battalion parades of the 1nilitia, co1nposing the brigade to which 
t,hey respectively belong, during the time of their being under arms, to inspect 
the arm~ and accoutrements of the different corps, superintend their exercise and 
1nancruvres, and to see that the same system of discipline is uniformly used by 
every officer in the brigade, and that it be the same which is used for the time 
being in sin1ilar corps in the army of the United States, or such as is directed to 
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be used in the militia by the government of the United States. And it shall be 
the duty of the brigade inspectors to attend particularly to the dress, arms, 
and accoutrements of the volunteer companies, and also to the horse and equip-
1nents of the dragoons or mounted rifle men. The brigade inspectors shall, one 
n1onth previous to the meeting of the legislative assembly, make full and com
plete returns to the adjutant gen-[392]-eral, of the actual condition of the arms 
and accoutrements of the several corps, and of every other thing which in his judg
ment may relate to the government and the general advancement of good order 
and military discipline. Each brigade inspector shall be allowed the sum of 
eight dollars for each regiment, or separate battalion, by him inspected and 
returned, agreeably to this section, and twenty dollars additional, in full, for 
defraying traveling and contingent expenses, which shall be paid out of any 
1noney in the territorial treasury not otherwise appropriated. 

SEC. 15. That the commissary general shall, under the order of the com
mander-in-chief, have the custody and direction of all arms belonging to this 
territory, and shall annually report to the commander-in-chief, and legislative 
assemblJ7 , the condition of the same. He shall, under the orders of the governor, 
lend the ar1ns and accoutrements to the officers of any volunteer company having 
twenty men in uniform. It shall be his duty to take the bond of the officers, 
with sufficient security, for the preservation and pro1npt r eturn of said arms 
and accoutrements, when called for. And in order to enable the commissary 
general to comply with this section, it shall be the duty of the captain or com
manding officer of each company, ,vhich shall have obtained arms and accoutre-
1nents as aforesaid, to r eport to him annually, or oftener if r equired, the exact 
condition of said arms and accoutrements. 

SEC. 16. That the captain or commanding officer of each company of infantry, 
light infantry and riflemen, shall annually, six weeks before the annual meeting 
of the legislative assembly, 1nake a full and complete return to the colonel or 
commandant of the regiment or battalion to which he belongs, of the names of 
all the officers, non-commissioned officers, musicians and privates, belonging to 
his company, al$'O the elates of the commissions and place of residence of the 
officers, the number and kind of arms and accoutrements belonging to, or in 
the possession of the members of his company. The captains of the companies 
of artillery and dragoons, or mounted rilflemen, shall, at the same time, make 
similar returns to the adjutant general. 

SEc. 17. That the colonels or commandants of regiments and separate bat
talions, on receiving the annual returns from the captains, shall, one 111onth 
previous to the annual meeting of the legislative assembly, consolidate them, and 
1nake a return thereof to the adjutant general. They shall also, at the same time, 
give a local description and the (393] bounds of each company district composing 
the regimental or separate battalion, district, which they command. 

SEC. 18. That the adjutant general shall receive, and file in his office, all re
turns directed by law to be sent to him; he shall enter in a book, to be kept for 
that purpose, a local description of the companies, regiments, brigades and di
visions; he shall keep a roster of the officers of the militia, containing their names, 
dates of commissions, their rank, and corps to which they belong, also the di
vision, brigade, regiment and company to which they are attached. H e shall 
annually, previous to the meeting of the legislative assembly, make a r eturn 
to the commander-in-chief, and forward a duplicate thereof to the president of 
the United States; said return shall show the strength and condition of the 
djfferent corps, and the number and quality of the arms and accoutrements. 
The adjutant general shall be allowed and paid one hundred and fifty dollars, 
annually, fol' book stationery, and in fl1ll for all his services as such, payable 
quarterly out of any money in the territorial treasl1ry not otherwise appro
priated. 
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SEC. 19. That i f any commandant of a regiment, separate battalion, or com
pany, shall refuse or neglect to give the proper notice for calling out the militia 
under his command, as required by the ninth and tenth sections of this act, he 
shall be tried by a court martial, and fined at the discretion of the court in a 
sum not exceeding twenty dollars. And every person, subject to do duty under 
the provisions of this act, who shall be absent, except in case of the sickness of 
himself or family, or if present, shall refuse or neglect to answer to his name, 
and to do duty, or who shall leave his post or quit the ranks without leave, shall 
be tried by a court martial and fined, if a colonel, not more than twenty dollars, 
nor less than five dollars; if a lieutenant colonel, or major, not more than fifteen 
dollars, nor less than five dollars; if a captain, not more than ten dollars, nor 
less than five dollars; if a lieutenant, not more than six dollars, nor less than 
three dollars; if a non-commissioned officer, musician, or private, not more than 
three dollars, nor less than two dollars. That every commissioned officer, who 
shall be guilty of disobedience of orders, neglect of dl1ty, disrespect towards a 
superior officer, or any other unofficer-like conduct, shall be arrested and tried 
by a court martial, and fined in any sum not exceeding one hundred dollars, and 
may be suspended or cashiered: at the discretion of the court martial. If a non
commissioned officer, musician or private, shall be guilty of disobedience to 
orders, or disrespect to an officer during the course of the hours of parade, he 
shall be arrested and kept un-[394]-der guard during the balance of the thre1:, 
hours and after,vards tried by a court 1nartial, and fined not less than five dollars 
nor more than twenty dollars. If any person, whether officer , non-commissioned 
officer or private, or whether belonging to the militia of this t erritory or not, 
shall appear at any parade, wearing any personal disguise or other unusual or 
ludicrous article of dress, or any arms. weapons, or other implements, not re
quired by law, and calculated to excite ridicl1le, or to interrupt the orderly and 
peaceable discharge of duty by those under arms, he shall be arrested and kept 
u nder guard the balance of the three hours of parade, and be tried by a col1rt 
martial. and fined not more than twenty dollars, nor less than five dollars. 

SEC. 20. That the colonel or commanding officer shall, on the day of the r egi
mental or battalion parade, make a list of the field officers, staff officers and 
company officers, who are absent without special leave. and al~o a list of those 
(if any) who have been guilty of any offense mentioned in the preceding section, 
and he shall , vvithin ten days thereafter, for,varcl the list, with the charges and 
specifications, to the brigadier gen eral, unless the brigadier general be charged 
" 'ith son1e offense, in that case the list and charges and specifications ~hall be 
forwarded to the major general. The major general, or brigadier general on r e
ceiving the aforesaid list, shall detail a court martial to meet at some suitable 
and convenient place within twenty days thereafter. And such courts martial 
shall be constituted, and all their proceedings shall be conducted, as courts 
martial for the trial of officers of similar grade are by the rules and regulations 
of the army of the United States for the time being, except only that the mem
bers may sit without being dressed in uniform. The proceedings of the court 
shall be immediately transmitted to the commander-in-<'.hl~f for his approval or 
rejection. 

SEc. 21. That at each and every parade, either company, battalion. or regi
mental, the captain or commanding officer of each company shall keep a correct 
list of the non-commissioned officers, musicians and privates, who are absent 
without special leave, and on the last parade day. in each and every year, he shall 
detail a court martial for the trial of all who shall have been absent a~ aforesaid; 

· or who shall have been guilty of any offense in the course of the current year. 
Said court martial shall consist of one commissioned officer, and four privates, 
the commissioned officer shall preside, and in case of a tie he shall decide. The 
president of a court martial shall have power and authority to swear and examine 
'\Yitnesses. If the commissioned officer be absent on the day of the court martial, 
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the officer ,vho detailed the col1rt shall imme-[395]-diately supply the Yacancy, by 
the appointment of another 1nen1ber of the com,pany, whether officer or private . 
..1\nd a report of said absence shall be made to the commandant of the regiment, 
and the absentee shall be tried by a court martial, and fined in like manner 
as if he had been absent on the day of the r egimental parade. And if any one 
of the privates be absent, the vacancy sl1all be immediately filled, and the ab
sentee fined as though he had been absent on a parade day, without leave and 
without excuse, but he may appeal to the colonel of the regiment, who shall hear 
the cause and determine it equitably. 

SEC. 22. That it shall be the duty of the president of each and every court 
martial held under the authority of this act, immediately after court rises, to 
make out a return to the clerk of the commissioners' court, of the name of each 
of the persons fined, and the amount of each fine. The said return shall be 
made to the clerk in the county in which the person fined resides, and the clerk 
shall include said fines in the list of taxes, and they shall be collected in the same 
manner, by the same collectors, with the same fees and costs, and be applied 
in the same manner, as other taxes for county purposes are for the time being 
collected and applied. 

SEC. 23. That each drum major and fife major shall be allo~red and paid two 
dollars for eacl1 day that they are employed on field days and officers ' drills, 
and each drummer, fifer, and bugler, shall be allowed and paid one dollar for 
each day that they are employed, under the provisions of this act. 

SEC. 24. That the field officers of each regiment, and the commissioned officers 
of each company, shall furnish their respective commands with a stand of colors, 
and the necessary instruments of music. E ach captain shall appoint the 1nost 
efficient of the non-commissioned officers, color bearer, and the field officers, on 
the day of the r egimental parade, shall select the most efficient color bearer 
on that day. The commandants of regiments and companies shall have power 
and authority to dra\v on the county treasurer, of the county in which they re
spectively reside, for the amount by them expended in the purchase of colors 
and instruments of music, and also for the per diem herein allowed for the pay 
of n1usicians. And the treasurer is hereby authorized and r equired to pay it 
out of any money in the treasury not other,vise appropriated: provided, that a 
stand of colors for a regiment shall not cost more than thirty dollars, and a stand 
for a company, not more than fifteen dollars. 

8Ec. 2:5. That it shall he la,vful for any com1nissioned officer , when-[396)-eYet·, 
and as often as any invasion or imminent danger thereof, n1ay come to his kno,,'1-
edge, to order out the militia, or any part thereof under his command, for the 
defense of the territory. H e shall immediately give notice thereof, detailing all 
the circumstances, to the commander-in-chief, and the commander-in-chief shall, 
on all occasions ,vhich to him may seem to require it, have full power and au
thority to call out any portion of the militia, either by draft, by the acceptance 
of volunteers, or en masse. 

SEC. 26. And be it further enacted, that the following designated officers and 
persons be and they are hereby exempted from militia duty, viz: the members 
of the Pxecutive, legislative and judiciary departments of the government of the 
United States, and their r espective officers, all custom house officers and their 
clerks, all postmasters and mail carriers actually employed in the care and con
veyance of the mail of the United States, all ferrymen on post roads, the secre
tary of the territory, the members and officers of the legislative assembly during 
it~ session, and fourteen days before and after each session, ministers of the 
gospel of eYery denomination, who prove to the commandant of the company, in 
,,·hose beat or precinct they reside, that they have been regularly ordained or 
licensed, and are now in full comm11nion with their respective churches, and 
no others. 
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SEC. 27. That all laws contrary to the provisions of this act are hereby re
pealed, and that this act take effect from and after its passage. 

Approved January 4, A. D. 1839. 

CHAPTER 97. 

MILITIA. 

AN ACT to organize, discipline and govern the militia of this territory. 

SECTION, 

TITLE I. 

1. Persons subject to duty. 
2. Persons exempt. 

TITLE II. 

1. Officers how appointed. 
2. Staff of commander-in-chief. 
3. Other staff officers. 
4. Officers bow removed. 
5. Warrant officers. 
6. Vacancies ho\V filled. 
[397] 7. Officers to take oath. 
8. By ,vhom administered. 
9. Certificate endorsed on commission. 

10. Appointment of non-commissioned 
officers. 

11. Resignations, when not to be ac-
cepted. 

12. Commander-in-chief notified. 
13. J\.'.[ay accept resignation. 
14. Office how vacated. 
15. Commission, when forwarded. 

TITLE III. 

1. Enrollment. 
2. Enrollment. 
3. Duty of persons enrolled. 
4. Age and ability of persons enrolled, 

ho,v determined. 
5. Certificate of surgeon. 
6. Tavern keeper to give information 

of all persons boarding with them. 
7. Penalty for refusing. 
8. Musicians. 
9. Exemption from services as private. 

10. Not to enlist in other company. 

Of the organization, uniform and discip-
line of the militia. 

1. How organized. 
2. Ho,v organized. 
3. Bounds of regiments, etc. 
4. Alteration of bounds. 

SECTION. 

5. Officers deemed to have resigned. 
6. Supernumary officers. 
7. Organization of volunteer compan-

ies. 
8. The same. 
9. When to be reported, etc. 

10. When to be disbanded. 

11. The same. 
13. l\founted riflemen. 
14. Considered part of infantry. 
15. Riflemen or infantry. 
16. Persons not to leave volunteer com-

pany. 
17. Return of enlistment. 

~8. Equipment. 
19. Notice of discharge. 

20. Uniform. 
21-22 Discipline. 
23. Volunteer companies called into ser• 

vice. 

ARTICLE II. 

Of the organization of the staff department. 

24. Aids to commander-in-chief. 
25. Of 1najor and brigadier generals. 

26. Adjutant general. 
27. Judge advocate. 
28. Quarter master, general, etc. 
29. Pay n1aster general, etc. 
30. Commissary general, etc. 
31. Surgeon general, etc. 
32. Non-commissioned staff. 

33. Chief of staff. 
34. Forms transmitted. 

TITLE V. 

1·2 Times of parade. 
3. Of uniform· companies. 
4. Notice to be given. 
5. Commandant of divisions to attend. 

6. Of brigades also. 
7. Officers to meet for drill. 
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SECTION. 

8. Absentees reported. 
9-10. Warning. 

11. Return of warrant. 
12. To whom delivered. 
13. Good evidence in trial of delinquents. 
15. Warning without warrant. 
16. Duty of inn-keepers to warn. 
17. Penalty for refusing. 
18. Time of parade. 
19. Who returned to court martial. 
20. Power of commandant. 
21. Bounds of parade ground. 
22. Gam'blers, etc., put under guard. 
23. No parade on election days. 
24-25 Delinquents to be reported. 
26-27-28 Duty of officers in case of in-

vasion. 

29. Persons disabled provided for. 
30-31-32 Drafts, how made. 
[398] 33. Persons drafted may offer sub-

stitute. 
34. Distribution of arms. 
35-36. Who may be put under guard. 
37. Descripti'on of regiment. 
38. Statement of review. 
39. Duty of adjutant general. 

TITLE 'VI. 

Of courts of inquiry, and courts martial. 

1. Courts of inquiry instituted. 
2. Number of members. 
3-4-5 Courts martial. 
6. Requisites before trial. 
7. Vacancies in court, how filled. 
8. Challenge. 
9. Oath of members. 

10. Sentence of court to be secret. 
11. Limits of sentence. 
12. To whom to be delivered. 
13. Transmitted to adjutant general. 
14. Appeal to commander-in-chief. 

ARTICLE ll. 

Of regimental and battalion courts martial. 

15. Courts martial, bow composed. 
16. Time of convening. 
17. Vacancy how filled. 
18-19 Oath of members. 
20. Delinquents summoned. 
21. Return of summons. 
22. Jurisdiction of court. 
23. Officers may be cashiered. 
24. Remission of fines. 
25. Appeal allowed. 

• • 

SECTION. 

ARTICLE III. 

General provisions applicable to all courts 
martial and courts of inquiry. 

26. Subpoenas for witnesses. 
27. Oath to witnesses. 
28. Penalty for non-attendance. 
29-30-31 Contempts, how punished. 
32. Senior officer, when to preside. 
33. l\1arshals appointed. 
34. Their powers. 
35-36-37 Evidence on appeal. 

TITLE vn. 
Of penalties, fines, fees and expenditures. 

ARTICLE I. 

1. Fine of officers. 
2. Refusal to pay. 
3. Offenses for which com.missioned and 

non-commissioned officers are lia
ble to fines. 

First. Non-attendance. 
Second. Desertion, etc. 
Third and Fourth. Disobedience, etc. 
Fifth. Discharging arms. 
Sixth, Seventh and Eighth. Want 

of equipment. 
Ninth. Excuse. 
Tenth. For retaining commission of 

subaltern, etc. 
4. No action against member of court 

martial. 

ARTICLE II. 

Of the collection and application of penal
ties, fines and commution money. 
1. Fines to be re,ported. 
2-3-4-5-6 Fines how collected. 
7. To whom paid. 
8. Surplus. 
9. l\1oney to be accounted for. 

10. Penalty for refusal. 
11. Marshals prosecuted for neglect. 
12. Money how applied. 
13. Fines how collected. 
14. How expended. 
16. Commandant to account for. 
16. Accounts to be examined by comman

dant of brigade. 
17-18 Proceedings when officers refuse 

or fail to account for money. 
19. Expenses of suits. 
20. Jurors and witn€sses. 

ARTICLE III. 

Of the compensation and fees of the mem
bers of courts martial and other officers. 
[399] 21. Coml)ensation of. 
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SECTION. 

1st judge advocate. 
2d brigade inspector. 
3d military store keepers. 
4th brigade inspector. 

23. Compensation of members of court 
martial. 

24. No other charges. 
25. Fees of constables. 
26. Of sheriffs. 
27. Accounts to be audited. 
28. Duty of auditor. 

TITLE VIII, 

Of the duties of certain staff officers, and 
various matters connected ,vith their 
department. 

AllTICLE J. 

Of the adjutant general 
1. To keep roster. 
2. Local description. 

SECTION. 

3. Duty of commandants of divisions 
and brigades. 

4. Books of adjutant. 
o. Duty of brigade inspector. 
6. Seal of adjutant general. 
7. Compensation. 

ARTICLE II. 

Of the commissary general. 

8. Duty of commissary general. 
9-10 The same. 

11. To furnish co lors, etc. 
12. Po,vder and balls. 
13. To report annually to commander

in-chief. 
14. Account of expenses. 
15. Act of organization as of January 4, 

1838 to remain unchanged. 
16. When act to take effect. 

TITLE I. 

Be it enacted by the Co1tncii a11,d House of Representatives of the Ter1·itory 
of Joiva: 

SECTION 1. That all able bodied free ,vhite male inhabita11ts, between the 
ages of eighteen, and forty-five years, resident in this territory, and not ex
empted from serving in the militia by the laws of the United States, or of this 
territory, are subject to military duty within this territory. 

SEc. 2. In addition to the persons exempted by the la,vs of the United States, 
the following persons shall be exempt from military duty. 

1. The secretary of the territory. 
2. The members of the legislature, and its officers, during the session thereof, 

and fourteen days before and after each meeting. 
3. Ministers and preachers of the gospel, teachers in all colleges. 
4. Officers hereafter to be commissioned, ,vho shall serve as such in the militia 

of this territory
1 

or in that of one of the United States, for the space of five years; 
but no such officer ,vho may have served in the militia of this territory, shall be so 
exempt unless by his resignation, after such term of service duly accepted, or 
in some other la,v- [ 400] -ful 1nanner he shall have been honorably discharged 
from his co1nmission. 

5. Every non-com1nission ed officer, musician and private, of every uniform 
company raised, or hereafter to be raised, ,vho has uniformed himself, or shall 
hereafter uniform and equip himself, and ,vhose tenn of service in such com
pany shall have amounted, or shall amount to ten years from the time of his en• 
rollment therein, shall be exe1npt from military duty, except in cases of insur
r ection or invasion. 

6. If any me1nber of such co1npany, ,vho shall have been regularly unifor1ned 
and equipped, shall, upon his removal out of the district of such company, or 
upon the disbandment thereof, enlist into another unifor1n company, and uni
form and eqt1ip hilllself therefor, and serve in the sa1ne, ,vhenever the ,vhole 
time of his service in such companies, co1nputed together, shall amount to tc.>n 
years, he shall be exempt f rom military duty, in like n1anner, as if he had served 
for the ,vhole period in the company in ,vbich he ,vas first enrolled . 
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7. Every person actually employed by the year or season on board any vessel, 
or in the merchant service or coasting trade in this territory, all firemen attached 
to s11pply engines, and all other firemen belonging to an)' company in any city or 
village in this territory, not exceeding twenty-four (24) in number, attached to 
a fire engine, unless, in cases other,Yise specially provided, shall be exempt from 
military duty, and also all ferrymen actually employed on post roads, not ex
ceeding t,vo in number, to each ferry, except in cases of war, inrurrection or 
. . 
1nvas1on. 

TITLE II. 

Of the appointment of militia officers and the tP-nor of theii· off'ices. 

SECTION 1. The officers of the militia shall be appointed in the manner pre
scribed in the seventh section of the '' act of congress, establishing the terri
torial government of Iowa,'' and shall hold their commissions without limitation 
of time, subject however to be revoked and determined by the governor of the 
territory for the time being at his pleasure. 

SEC. 2. The commander-in-chief shall appoint his own staff . 
SEO. 3. ~Iajor-generals, brigadier-generals, and commanding offi-[ 401]-cers of 

regi1nents. or separate battalions, shall appoint the staff officers of their respective 
divisions, brigades, regiments or separate battalions. 

SEC. 4. No commissioned officer can be removed, except by the governor, or 
by the decision of a court-martial pursuant to law. 

SEC. 5. Sergeant-majors, quarter-master sergeants, sergeant-standard-bearers, 
drum-majors, fife-majors, and trumpet-majors, shall be appointed by the com
manding officer of the regiment or separate battalion to which they shall belong, 
hy warrant under the hand of such comn1anding officer, and shall hold their office 
during his pleasure. 

SEC. 6. Whenever the office of any commissioned officer in the militia, except 
those of the staff, shall become vacant, the commander-in-chief shall have power 
to fill the same, which appointment shall continue until the last day of the next 
succeeding session of the legislative assembly. 

SEc. 7. EYery officer, d11ly co1n1nissioned, sl1all within twenty days after his 
co1111nission shall be tendered to him, or within twenty days after he shall be 
personally notified that the same is held in readiness for him, by any superior 
officer, take and subscribe an oath to support the constitution of the United 
States of America, and well and faithfully discharge the duties of his said office; 
and in case of neglect or refusal to take such oath ,vithin the time mentioned, 
he shall be deemed to have resigned said office, and a ne,v appointment shall be 
forth,vith made to fill his place. The neglect or refusal of an officer appointed 
to take such oath, shall be no excuse for neglect of duty until another shall be 
duly commissioned in his place. 

SEC. 8. Every commissioned officer shall take and subscribe such oath before 
a judge of some court of record in this territory, clerks of courts, notaries 
public, justice of the peace, or some general or field officer, who having pre
Yiously taken it himself, is hereby authorized to administer the same. 

SEC. 9. A certificate of the oath, shall he endorsed by the officer administering 
the same, on the commission, and no fee shall be received for administering any 
such oath or endorsing such certificate. 

SEC. 10. All non-commissioned officers of companies shall be appointed by 
the commandants of their respective companies, but shall not be removed except 
by the approbation of the commandant of the regiment, or separate battalion 
to which the said company may belong. 
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SEC. 11. The commanding officers of brigades may accept the resignations 
of all commissioned officers in their respective brigades; but no resignation of 
any captain or subaltern shall be accepted until the same [ 402 J shall have been 
approved of by the commanding officer of the regiment to \Yhich the officer so 
resigning may belong. No officer shall be permitted to resign his commission 
who shall be under arrest or shall be returned to a court martial for any de
ficiency or delinquency, and no commanding officer of a brigade, regiment or 
separate battalion, shall approve or accept any resignation, unless the officer 
tendering the resignation shall furnish satisfactory evidence that he has de
livered all moneys in his hands, as such officer, and all books and other property 
of the territory, in his possession, to his next superior or inferior officer, or to 
the officer authorized by law to receive the same. . 

SEc. 12. The comm::i,,nding officer of a brigade, on accepting any resignation, 
shall forthwith communicate the same to the commander-in-chief; also to the 
co1nmandant of the regiment to which the officer resigning may belong; and if 
any such officer be a subaltern, he shall also communicate the same to the com
mandant of his company. 

SEC. 13. The commander-in-chief may accept the resignation of any officer 
whose resignation the commanding officer of a brigade is not authorized to 
accept, and he may also accept the resignation of any officer whose resignation 
the commanding officer of his brigade shall have refused to accept, and cause 
such vacancies to be tilled without delay. 

SEC. 14. Every officer who shall remove out of the bounds of his command, 
or who shall be absent from his command twelve months, without leave of the 
commanding officer of his brigade, or regiment, shall be considered as having 
vacated his office. 

SEC. 15. The commissioned officer who shall receive a commission for any 
subordinate officer, shall, within thirty days thereafter, give notice thereof in 
writing, by mail or otherwise, to the person entitled to it. 

TITLE III. 

Of the enrollment of persons subject to military duty. 

SECTION 1. The comm::inding officer of each company of infantry shall, from 
time to time. enroll all persons within the limits of his company, who may be 
subject to military db.ty, and shall without delay notify such persons of their 
enrollment. i I I fl 

SEC. 2. Every notice or warning, to a person so enrolled, to attend a com
pany, battalion. or regimental muster or training, pursuant [ 403] to the pro• 
visions of this act, shall he deemed a legal notice of his enrollm ent. 

SEC. 3. Every person duly enrolled, shall be provided, within six months 
from and after he shall be duly notified of his enrollment, \Vith arms, accoutre
ments, and ammunition, agreebly to the directions of the la\YS of the United 
States. 

SEC. 4. The age and ability to bear arms, of every person so enrolled, shall 
be determined by the commandant of such company, subject to an appeal to 
the commanding officer of the regiment; but the decision of neither of these 
officers shall prevent a court-martial from determining whether such person 
was duly enrolled. 

8Ec. 5. Persons claiming to be exempted from enrollment, by reason of 
inability to bear arms, may produce the certificate of a surgeon or surgeon's 
mate, as evidence of such inability; but it shall not be lawful for the surgeon 
giving the same to take any fee or reward therefor. 
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SEC. 6. All tavern keepers, keepers of boarding houses, persons having board
ers in their families, and house-keepers, upon their being thereto requested by 
the commanding officer of the company, within the district of which they reside, 
shall giYe to sucl1 commanding officer a true account of all persons lodging or 
boarding with them, and of their names, if known, to the end that such persons 
as are liable to do military duty may be enrolled according to law. 

SEC. 7. If any person of whom such account is so demanded, shall refuse to 
give an account, he shall forfeit and pay ten dollars for every individual name 
that may be refused, omitted, concealed, or falsely stated, to be recovered by the 
commanding officer of the regiment for the use of his regiment. 

SEC. 8. Every commandant of a company may enroll, as musicians, in his 
company, at least two and not more than five persons, residing in his district, 
who are desiro11s to be so enrolled. 

SEC. 9. The persons so enrolled shall perform the duty of musician in such 
compan:r, instead of serving as privates therein, and shall respectively be en
titled to the same p1·ivileges and exemptions as non-commissioned officers and 
privates in uniform companies, and shall be subject to the same fines and penalties 
for the non-performance of their duty, as non-commissioned officers are liable to 
for absence from parade. 

SEC. 10. No such musician, after being enrolled, shall enlist into another 
company, ,vitho11t the ,vritten consent of the commanding officer of the company 
to ""hich he belongs. 

f-104] Of tlic orga·nization, uniforn1, and discipline of tlie 1niliiia. 

SECTION 1. The organization of the 1nilitia in divisions, brigades, regiments, 
battalions, and companies shall be conformed to the provisions of the laws of 
the United States. 

SEC. 2. S11bject to such laws the commander-in-chief may arrange, alter, 
divide, annex and consolidate the divisions, brigades, regiments, battalions and 
companies, in such manner as, in his opinion, the proper organization ·of the 
same shall require. 

SEC. 3. Tl1e commanding officer of each brigade, with the approbation of 
the commanding officer of his division, may di,Tide, annex, or alter the bounds 
of the several regiments, or separate battalions, under his command; and in 
all cases of alteration in the bounds of any regiment, that part containing the 
major part of the companies of any one regiment shall retain its nam~, number 
and rank. The commanding officer of each regi1nent or separate,battalion, with 
the approbation of the commanding officer of his brigade, may divide, annex, 
or alter the bounds of the several companies under hi~ command. 

SEC. 4. All such alterations shall be forthwith reported to the commander
in-chief, and remain in force until he shall otherwise direct. 

SEC. 5. Every officer rendered supernumerary by any consolidation or alter
ation of regin1ents, separate battalions or companies, shall be deemed to have 
resigned his commission, unless he shall have given written notice of his inten
tion to retain his rank in the line, to the com1nanding officer of the brigade to 
"·hieh he helongl'd, \vithin thirty days after such consolidation or alteration 
shall be published in general orders. 

REC. 6. Supernumerary officers shall equip themselves, and those under rank 
of colonel shall attend the parades and drill trainings of the officers and non-
con1n1issioned officers. 

REc. 7. \\Thene-ver thirty persons, subject to 1nilitary duty, associate together 
for the purpose of forming a conlpany of n1ounted rifien1en, infantry or ar
tillery, by and "'ith the consent of the com1nanding officer of their regiments, 
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shall apply to the commander-in-chief to be organized as such, the com1nander
in-chief may so organize them, and such persons as a majority of the applicants 
shall have designated in their application shall be commlssioned as the officers 
of such company. All artillery companies organized under the provisions of 
said act shall [ 405] he liable to do 1nilitary dl1ty in the sa111e manner as volunteer 
rifle1nen until they shall be provided with a suitable piece of artillery. 

SEc. 8. Every commanding officer of a regiment, before he shall consent to 
any such application, shall require satisfactory evidence that the persons making 
the same intend in good faith to serve when organized, and that they are of 
sufficient ability to equip themselves according to law. 

SEC. 9. Every company of artillery, riflemen, light infantry, or mounted 
riflemen, which shall not at any annual inspection and review have at least 
thirty privates mounted, or armed and equipped as the law directs, shall be 
immediately reported by the inspector, or officer acting as such, to the command
ant of the brigade to whom such company belongs. 

SEC. 10. If thirty privates shall not so appear at such inspection and review, 
the inspector shall require proof that there are privates belonging to such com
pany properly mounted, or armed and equipped, sufficient to complete the 
whole number of thirty; such proof may be made by the certificate on honor of 
a commissioned officer or by the oath of a non-commissioned officer or private. 

SEC. 11. The commandant of a brigade to who1n a company shall be reported 
as deficient in number shall thereupon disband the same in orders, unless he shall 
have reason to believe that such company will have thirty privates present and 
absent, mounted. or armed and equipped as aforesaid at the next succeeding 
inspection and review. 

SEC. 12. In case such company at the next inspection and review shall have 
absent and present the number above required, mounted, or armed and equipped, 
it shall not be disbanded, but if otherwise, the commandant of the brigade shall 
without delay disband the same. 

SEC. 13. All the companies of mounted riflemen and dragoons in each of 
the judicial districts of the territory, shall be forn1ed into separate battalions, 
and the 1nembers of all such co1npanies after they shall haYe uniformed and 
equipped, shall be exen1pt from poll tax to ,vork on the higll'\Yays in their re
spective to"'ns. 

SEC. 14. .1-\.ll battalions of mounted riflemen, or dragoons, not formed into 
separate regin1ents, shall for all the purposes of this act be considered as a part 
of the regi1nents or separate battalions of infantry in the bounds of which they 
are situated. 

SEc. 15. .1-\ll regiments and separate battalions of rifle1nen or artillery, not 
forn1ed into brigades, shall for the purpose of this act be considered as a part 
of the hrigade of infantry in the hands of ,,·hich the [ 406] co1n1nanders of such 
regiment or separate hattalion shall respectively reside. 

SEC. 16. No non-co1nmissioned officer, musician, or private, belonging to any 
compan,,· of 1nol1nted rifle1nen. artillery, or light infantry, shall leaYe the com
pany to which he belongs to serYe as a firen1an in any fire co1npan? no,v raised 
or hereafter to he raised in any city or county, nor shall he leaYe such con1pany 
and enlist in any other, "·itho11t the ,vritten consent of the con1ntandant of the 
co1npany to ,vhich h~ helongs, llnless he shall have re1noved out of the district 
of such company. 

SEC. 17. The com111andant of every uniforn1 cornpany shall n1ake a return 
.,vithout delay, of all person enlisted therei11 to the comn1anclant of the infantry 
co1npanies ,vithin whose district the persons enlisted respectiYely reside, and 
in such return shall specify the date of each enlistn1ent, and the co1nmanclant 
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of infantry companies shall strike from their rolls the name of every p erson 
thus certified to have been enlisted in any regularly organized uniform con1pany. ., 

SEC. 18. .c\11 persons enlisted into any l1niform con1pany, shall ,vithin three 
months fron1 their enlistment. furnis}1 themselves with a t1niform and other 
equipage, according to la\v; fur non-compliance they shall be returned to the 
propPr conrt-1nartial and fined as hereinafter provided. 

SEC. 10. Thr co1n111anclant of any uniform company, ,vhenever he shall dis
charge ,1n ahlr hocliecl 111an. shall give notire thereof in writing to the co1nn1and
ant of the infantry rompany, within ,vhose district the individl1al discharged 
shall reside. 

SEC. 20. The uniforn1 oi the infantry, or such portion thereof as the com
mander-in-chif>f n1ay deem advisable, shall in his discretion be directed to con
for1n 1vith that \Yhich is no1v- or may hereafter be established by the army regu
lations of th<:> l_Tnited 8tatE>s, and of all other corps for which provision is not 
n1ade h~ thr la,vs of the United States, as the co1nn1ander-in-cl1ief shall from 
tinH~ to ti1nP direct. 

~1,;c. 21. The n1ilitia of the territory shall as near as may he conform their • • 
syste111 of clisciplinr and exercise to that of the army of the 1Tnited States, as is 
no,Y. or ~hall herf>after he prescrihf'd by the congress of the 1Jnited States. 

Ri-:c. 22. The con1n1ander-in-chief shall from thne to time direct such books 
as to hin1 shall appPar expedient as a gt1ide for the corps of artillery and mounted 
rit1c,1nen, nncl ~ha11 furnish the san1e to the field f-!-071 officrrs and commandants 
of <·on11H1n1c>:-; of ~11eh torps at the expense of the territory. 

REr. 2:1. .\ ll mountc>d rifle1nen and dragoons as ,vell as all other independent 
or YolnntP~r eorpR, shall he S'uhject to he called into the service of the l Tnited 
Statrs or of this territory, hy compani0s, battalions, regi1nents or brigades, by 
orclPr of the con11nancler-in-chief, or other proper officer. 

ARTICLE SECOND. 

Of the organization of the staff' deparhne11t. 

~EC. 24. The c•o1n1ua11drr-in-ehief shall he entitled to four aids ,vith the rank 
of c•olon!:!1. and n n1ilitary seeretary \Yith the rank of 1najor. 

RFc. 2G. Each n1ajor-general shall he entitled to t~ro aids with the rank of 
1najor. nnd enth hriga<lier-general to one aid ,vith the rank of captain. 

~Ee. 2ti. The adjutant-general shall have the rank of brigadier-general, and 
in his <lepnrtn1Pnt there shall he to eaeh division, a division inspector, ,vith the 
rank of <'Olonrl; to each hrigade, a brigade inspector, to serve also as a hrigade 
1najor, "·ith thc> rank of major, and to each regi111ent and separate battalion an 
acl,iutant "·ith the rank of lieutenant. 

R1~c. 27. In the judge advocate 's drpartment there shall he a judge advocate 
\\'ith the rank of hrigadier general; to each division, a division judge advocate 
,vith the rank of colonel; and to each hrigade a brigade judge advocate with 
the rank of ni.1.ior. 

~1<;c. ~S. ln the quarter-111astcr general's clepart1nr.nt there shall he a quarter-
1nastrr g,,nrrnl ,vith the rank of hrigadier general; to each cliYision a diYision 
qnartt•r-111c:1~tPr ,Yith tlH~ rank of colonel; to each brigade a hrigade quartcr-
n1a~1 t>r "·ith tlH· rauk of captain: antl to ca<·h r r.gi1nent and separate battalion, 
;i 1p1artl•r-n1n'itrr "·it h th13 r,nik of lic•utrnant. 

~EC. ~!1. Tu th,~ TH\,V-n1a..,tPr g1•neral 's depart1nPnt thc>1·e shall h<:> a pay-n1aster 
g-r•n1•ral ,vith till' rank of 1·0lo1H'l: to P,H·h tliYision a division pay-1naster ,vith the 
rank of 11u1.ior; to l'iH'h hrigade a hrigatlt> pay-1naster \Yith the rank of captain; 
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and to each regiment and separate battalion, a pay-master with the rank of 
lieutenant. 

SEC. 30. The commissary-general shall have the rank of brigadier general, 
and in his department there shall be so many military store-keepers, for the 
safe keeping and preserving of the arsenals, magazines. [ 408 ] fortifications and 
military stores belonging to this territory as he may find it necessary to appoint, 
not exceeding one to each arsenal. 

SEC. 31. In the hospital department there shall be a st1rgeon-general with 
the rank of brigadier general; to each division a hospital surgeon with the rank 
of colonel; to each brigade a hospital surgeon with the rank of major; to each 
regiment a si.1rgeon "'ith the rank of captain; and to each regiment or separate 
battalion a surgeon's 1nate with the rank of lieutenant; but such rank shall not 
entitle officers to promotion in the line, nor regulate their pay or rations in 
the service. 

SEC. 32. There shall be to each regiment and separate battalion two serg-eant
standard bearers, one sergeant-major. one quarter-master sergeant, one drum
major, one fife-major, and to each regiment and separate battalion of mounted 
riflemen, one tru1npet-major. 

SEC. 33. The chief of cacl1 staff department shall, under the dirertion of the 
commander-in-chief, have command over all subordinate officers in his depart
ment, and shall from time to time issue orders and instructions for their gov
ernn1ent and practice. 

SEC. 34. Each chief of such department shall prepare and transmit, at the 
expense of the territory, all blank forms of returns, precepts, warrants and 
proceedings necessary in his department. 

TITLE V. 

Of the several parades and rendezvous of the militia. 

The militia shall rendezvous as follows: 
SEC. 1. By regiments, or separate battalions, once in each year, betVl'een 

the tenth day of September and :fifteenth day of October, at such time and place 
jn their r espective districts as the commanding officer of the brigade shall direct, 
for the purpose of inspection, review and martial exercise. 

SEC. 2. At sueh other times and places, either bJ' regiments, battalions or 
companies, as the case may require, as shall be directed in any order of proper 
authority, calling into service of the United States, or of this territory, the 
whole or any portion of the militia. 

SEC. 3. It shall be the duty of all unifQrm companies to meet within [their] 
respective districts, in addition to the general rendezvous, not less than three 
nor n1ore than eight days in each year, at such time and place as their respective 
co1nmandants 1nay direct, and as 111uch of-[ 409]-tener as a majority of all the 
1nemhers of their company may direct, for the purpose of drill and martial 
exercise. 

SEC. 4. The comn1andant of each brigade shall give notice to the commandant 
of the division of the times and places of the annual inspection and reYie\v of 
the several regiments and separate battalions in his brigade. 

SEC. 5. Each commandant of division shall attend the reYiew and inspection 
of the seYeral regiinents and separate hattalions of at ]east one of the brigades 
in his divi~on in each year; and he shall require the officers of the division 
staff, ar111ed and equipped as the la"' directs, to accompany him; he shall also 
attend such reviews and inspections in each brigade of his division in succession. 
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SEC. 6. The commandant of each brigade shall attend, with the officers of 
the brigade staff, armed and equipped as the law directs, the annual inspection 
and review of the several regin1ents and separate battalions in his brigade. 

SEC. 7. The co1nmi.ssioned and non-commissioned officers and musician of 
each regiment and separate battalions, sl1all rendezvous within their respective 
districts not less than three nor more than six days Sl1ccessively, between the 
first day of June and the first day of September in each year, fbr the pt1rpose of 
disciplining and improving in martial exercise. The day and place of ren
dezvous shall be prescribed by the commanding officers of the regiment or sepa-
rate battalion. 

SEC. 8. Such commandant shall report all absentees and deficiencies to tl1e 
president of the proper court-martial. 

SEC. 9. For the purpose of warning the non-commissioned officers, musicians 
and privates, to any parade or place of rendezvous, required by law, the com
mandant of each company sl1all issue his ~rarrant, under his hand, to his non
commissioned officers, or to such of them as he may deem proper, requiring the1n 
rr:!spertively to warn all persons subject to military duty within a certain 
district to be designated in such warrant, or all persons named in the warrant, 
as such co1nmandant may elect, to appear at such parade or place of rendez
vous, armed and equipped as the law directs. · 

SEC. 10. Each non-commissioned officer to who1n such warrant shall be di
rected, shall warn every person heretofore enlisted, whom he sl1all be therein 
reqt1ired to warn, by reading the warrant or stating the substance thereof in 
tl1e hearing of such person ; or in case of his absence by leaving a notice thereof 
at his t1sl1al place of abode, with some person of suitable age and discretion, 
or affix the sa1ne on the out.er [-!10] door of the house in case no persons can be 
found therein ; such notice shall be signed by the non-commissioned officer making 
the service, and s-o left or affixed shall have the like effect as if the person to 
whom the same shall be directed had been personally warned. 

SEC. 11. Such non-commissioned officer shall deliver the warrant to his com
mandant, with a return, in which he shall state the names of all persons by him 
warned, and the manner of warning them respectively, and shall make oath to 
the truth of such return, Yl7hich oath shall be administered by the commandant, 
and certified by him on the warrant or return. 

SEC. 12. Such commandant shall deliver the warrant and return together 
with his OYl'n return of all the delinquents and delinquencies, to the president 
of the proper court-martial. 

SEC. 13. The return of such non-commissioned officer, so sworn to and cer
tified, shall be as good evidence on the trial of any person returned as a de
linquent, of the facts therein stated, as if such officer had testified to. the same 
before the court-martial on such trial. 

SEC. 14. Every commandant of a company shall make the like return upon 
honor, and with like effect, of every delinqt1ency and neglect of duty of his 
non-commissioned officers, either in not attending on parade, or not executing 
or returning a warrant to them directed, or not obeying the orders of their 
commanding officer. 

SEC. 15. Any commissioned officer of a company, may, ,vithout a warrant, 
warn any or all the persons subject to military duty, within the district of the 
company, to appear at any parade or place of rendezvous; such warning may 
be given by him, either personally, or by affiixing a notice in the same mann€r 
as if given by a non-commissioned officer, and his certificate upon honor shall 
be received by any court-martial as legal €vidence of such warning. 

19 
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SEC. 16. .1-\.ll tavern keepers, keepers of boarding houses, persons haYing 
boarders in their families, and house-keepers upon their being thereto requested 
by the commandant of the company within the district of which they reside, or 
by the non-commissioned officer of any such company haYing a warrant from 
such commanding officer to warn persons to attend any parade, shall give to 
st1ch commanding officer or non-commissioned officer, a true account of all 
persons lodging or boarding with them, and of their names, if known, to the 
end that such persons as are liable to do military duty may be warned to ren
dezYous according to law. 

SEC. 17. If any person of whom such account is so demanded, shall [411] re
fuse to give st1ch account and names, or shall wilfully give a false account, he shall 
forfeit and pay ten dollars, to be recovered by the commandant of the regiment 
for the use of the regiment. 

SEC. 18. For the purpose of preserving order on the day of parade, the 
militia shall be considered to be under arms from the rising of the sun to its 
setting, on the same day, and shall be exempted from arrest on civil process 
during the time. 

SEC. 19. Every commandant of a company, in addition to putting under 
guard as he is hereby authorized to do, and the exercise of the usual military 
power with which he is hereby vested, shall return to the president of the proper 
court-martial, the names of all persons in the company who shall have discharged 
any fire ar1ns on such day of parade, without the order or permission of a 
commissioned officer, or officer acting under such; and also the name of every 
non-commissioned officer, musician or private, who shall on such day refuse or 
neglect to obey the order of his sugerior officer or to perform such military 
duty or exercise as may be required, or depart from his colors, post or guard, 
or leave the ranks, without permission from his superior officer. 

SEC. 0 0. The commanding officers of a division, brigade, regiment, or sepa
rate battalion, present at any parade, may put under guard any by-stander 
or spectator, who shall abuse, molest, or strike any one when on parade or 
under ar1ns. 

SEC. 21. The commanding officer of a regiment or separate battalion, shall 
on the day on which any parade or rendezvous is to be held, and previous thereto, 
cause the bounds of the parade ground to be designated in such manner as not 
to obstruct the passage of travellers on any public highway. 

SEC. 22. If any person, during parade, shall encroach on the parade ground 
previously designated, or shall then and there sell, or offer to sell or give away. 
any spirit11ous liquors, without pern1ission of the commanding officer, or shall 
have in his possession any gambling table or other gambling device, such persons 
may be put and kept under guard by such commander until the setting of the 
sun on the same day; and such liquor, gaming table, or other gambling device, 
may be abated or destroyed as a nuisance, by order of the commandant. 

SEC. 23. No parade or rendezvous of the militia shall be ordered on any 
day dnring whicl1 a general or special election shall be held, nor within five 
days previous to such election, except in cases of invasion, or insurrection, or 
of imminent danger thereof; and if any officer shall [ 412] order any such parade 
or r<:>ndezvo11s. he shall forfeit and pay to the people of this territory the sum of 
five hundred dollars. 

SEC. 24. Every commandant of a company shall, within twenty days after 
any parade, furnish the president of the proper court-martial with a return 
of all persons belonging to his company, who shall have been at such parade 
delinq11ent in the performance of duty, or deficient in the equipment or uniform 
required by law, or who b)T any means shall have incurred any fine or penalties 
11nder this act. 
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SEC. 25. The commandant of every regiment or separate battalion, within 
fifty days after the regimental or battalion parade or rendezvous of commissioned 
and non-commissioned officers and musicians, shall ft1rnish the president of the 
proper court-martial ,vith a return of all delinquents under the rank of a major 
in the staff or line. 

SEC. 26. In case of any invasion, or of imminent danger thereof, ,vithin the 
limits of any division, brigade, regiment or separate battalion, it shall be the 
d11ty of the commandant of such division, brigade, regiment or separate battalion, 
to order out for the defense of the territory, the militia of any part thereof 
under his command. 

SEC. 27. It shall also be his duty to give immediate notice of such invasion, 
and of the circumstances attending the same, to his immediate commanding 
officer, by whom such information shall be transmitted with the utmost expe
dition to the commander-in-chief. 

SEC. 28. The commandant of every regiment or separate battalion within 
the limits of which an insurrection may happen, shall immediately assemble 
his regi1nent or battalion under arms, and with the utmost expedition shall 
transmit information to the commandant of his brigade, and to the commander
in-cbief. 

SEC. 29. Every person wl10, while in the actt1al service of this territory, 
shall be wounded or disabled, in opposing or suppressing any invasion or in
surrection, shall be taken care of and provided for at the expense of the terri
tory. 

SEC. 30. vVhenever the president of the United States, or the co1nmander
in-chief, shall order a draft for [ ofl the militia for public service, such draft 
shall be made in eacl1 company in which it is required, by lot to be determined 
at a company parade ordered for that purpose. 

SEC. 31. Each non-commissioned officer, musician, or private, present at such 
parade, shall draw to make up the quota required, and each person dra,vn 
shall fill such grade in the militia drafted as he was entitled to when drawn in 
his own company. 

[ 413] SEC. 32. One of the com1nissioned officers shall draw for every person 
subject to the draft who shall refuse to draw, or be absent fron1 the parade, and 
such draft shall have the like effect as if the person so refusing or absent had 
drawn himself. 

SEC. 33. Any person so drafted may offer a substitute at or after the time 
of rendezvous of the drafted militia, and such substitute, if he be an able bodied 
man of the age of twenty-one years, and shall consent in writing to subject 
himself to all the duties, fines, forfeitures and punishments, to which his prin
cipal would have been subject had he personally served, shall be accepted by 
the commandant of the company of drafted militia to which his principal may 
belong. 

SEC. 34. The commander-in-chief shall prescribe such rules, orders and regu
lations, relative to the distribution of arms, ammunition and military stores, to 
the militia when called into actual service as he may deem proper. 

SEC. 35. The commandants of companies are hereby authorized to put under 
guard, or to commit to prison for the day, and to return to the proper court
martial, any non-commissioned officer, musician or private, who shall appear on 
parade wearing any false face, personal disguise, or other unusual ludicrous 
article of dress, or any arms, weapons, or other implements or things not re
quired by law, and which are calculated to interrupt the peaceable and orderly 
discharge of duty. 

SEC. 36. Any commissioned officer of division, brigade, regiment, separate 
battalion or company, present at any parade, is hereby authorized to pt1t under 
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guard, or to comm.ii to prison {or the day, any person or persons, \vho shall 
. upon or near any parade ground, field, public highway, or any other place occu
pied by the militia t1nder arms, by means of ludicrous disguise, dress, arms and 
instruments, or b;y any other means disturb the peaceable and orderly proceedings 
of those under arms; and the jailor shall receive and confine such persons in the 
debtors department of the jail, pursuant to the order of commitment which shall 
be issued and delivered to him in virtue of this or the preceding section. 

SEO. 37. It shall be the duty of each commandant of a regiment or separate 
battalion, within menty days after the annual inspection, to furnish the com
mandant of his brigade a local description of separate regiment or separate 
battalion, together with a roster o.f the commissioned officers of such regiment. 

SEO. 38. It shall be the duty of each brigade inspector, within thirty days 
after the annual revie"", in each year to trauRnlit to the ad-[ 414]-jutant-general a 
statement of the review, and inspection of the several regiments and separate 
battalions in his brigade accompanjed by the division and brigade staff armed 
and equipped as the law directs. 

SEO. 39. In case any general officer, or any member of his staff, shall neglect 
to attend such inspection and review, it shall be the duty of the adjutant
general to require such officer to render an excuse, in writing, to the commander
in-chief, for his delinquency. If the commander-in-chief shall deem such excuse 
insufficient, he shall order a cot1rt-martial to try the delinq11ency. 

TITLE VI. 

Of co1trts of inquiry and coiirts-rnartial. 

ARTICLE FIRST. 

SECTION 1. Courts of inqt1iry may be instituted by the co1nmander-in-chief, 
or the commanding officer of division or brigade, in relation to those officers 
for whose trial they are authorized to appoint courts-martial, for the purpose 
of invegtigating the conduct of any officer, either by his own solicitation or on 
a complaint, or charge of improper conduct, degrading to the character of an 
officer, or for the purpose of settling rank. 

SEO. 2. Such courts shall consist of not less than three nor more than five 
commissioned officers; and the president shall, "rithout delay, report a statement 
of facts to the officer instituting such court, who may, in his discretion there-
11pon, appoint a court-martial for the trial of the officer whose conduct shall 
have been inquired into. 

SEC. 3. Every court-martial, for the trial o.f a major-general, shall be ordered 
by the commander-in-chief, and shall consist of thirteen officers, any nine of 
whom shall constitute a quorum. 

SEC. 4. Every court-martial for the trial of a brigadier-general shall be 
ordered by the commander-in-chief, and shall consist of nine officers, any seven 
of whom shall constitute a quorum. 

SEC. 5. All other courts-martial, for the trial of other commissioned officers, 
shall consist of seven officers, any five of whom shall constitute a quorum, 
and shall be ordered, if for the trial of officers above the rank of captain, by the 
commanding officer of division, and for all other officers, by the commanding 
officer of brigade. 

SEC. 6. No offieer arrested shall he brought to trial, t1nless a copy [ 415] of the 
charges and specifications, certified hy the officer ordering the arrest, shall be 
delivered to him, or left at his usual place of abode, within three days after 
his arrest; nor unless the officer ordering the court-martial shall have ordered 
the same within thirty days after receiving notice of the arrest, and a copy of 
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the charges and specifications ; nor until ten days after a copy of a list of the 
names of the officers detailed to form the court, shall have been delivered to the 
officer arrested, or left at his us11al place of abode. 

SEC. 7. The officer ordering the court may at any time supply any vacancy 
that, from any cause, may happen therein. 

SEC. 8. If the officer accused shall have any cause of challenge to the president 
of such court, he shall, within a reasonable time after receiving a copy of the 
charges, and a list of the members, deliver his cause of challenge, in writing, 
to the officer ordering such court, who shall thereupon determine as to the valid
ity of such challenge; and if, in his opinion, the causes are sufficient, he shall 
appoint another president of such court. 

SEC. 9. After the court shall be assembled, and after all challenges, if any, 
are made, shall have been determined, the judge-advocate, whether commissioned 
or special, shall administer to each member the following oath: ''You,----, 
do swear that you will faithfully discharge the duties of a member of a court
martial now assembled, according to the best of your ability.'' 

SEC. 10. Every judge-advocate, whether commissioned or special, and every 
member of a court-martial, shall keep secret the sentence of the court until the 
same shall be approved, or disapproved, according to law, and shall keep secret 
the vote or opinion of any particular member of the court, unless required to 
give evidence thereof by a court of justice. 

SEC. 11. The sentence of any such court-martial shall be according to the 
nature and degree of the offense, and according to military usage, but shall not 
extend f11rther than cashiering the officer convicted, and disqualifying him from 
holding any office in the militia of this territory, and imposing a fine not ex
ceeding one hundred dollars. 

SEC. 12. The proceedings and sentence of every such court-martial, shall, 
without delay, be delivered to the officer orde1·ing the court, who shall approve 
or disapprove thereof within fifteen days thereafter, and shall give notice of his 
approval or disapproYal to the president of such court-martial, and to the ar
resting 0fficer, and he may at his discretion, publish the sentence, as approved or 
disapproved in orders. 

[ 4161 SEC. 13. I-le shall also transmit such proceedings and sentence, and his 
approval or disapproval thereof, to the adjutap.t-general, to be kept in his office 

SEc. 14. The right of appeal to the commander-in-chief, as it now exists by 
military 11sage, is reserYed, but no appeal shall be received unless made within 
twenty days after the decision appealed from is made known to the person ap
pea]ing. 

ARTICLE SECOND. 

Of regimental and battaUon courts-ma1·tial. 

SEC. 15. The commandant of each regiment and separate battalion, shall, 
on or before the first :Th1:onday of June, in every year, appoint a regimental 
or battalion court-martial, to consist of three commissioned officers, one of 
whom shall be a field officer or captain, and shall be appointed president thereof. 

SEC. 16. The officer appointing the court shall fix the day on which it shall 
convene ; and ,vhen convened, the court may adjourn from time to time, as 
shall become necessary for the transaction of business, but the whole session of 
the court, from the day on which it shall convene, shall not exceed one week. 

SEC. 17. In case any vacancy shall happen in the court, or a new court shall 
be required, the officer ordering the court, or his successor in command, may 
fill such vacancy or order a new court. 



' 

294 1'iIILITIA 

SEC. 18. The president and each member of such court before he shall enter 
on his duties as such, shall take the following oath: ' 

":E --- do swear, that I will well and truly try and determine accord
ing to evidence, all matters between the people of the United States, and 'any per
son or persons which shall come before a regimental ( or battalion) court martial 
of which I have been appointed president (or a member.)" 

SEC. 19. Such oath shall be taken by the president, on or before the day on 
which the court shall convene, before a justice of the county in which he may 
reside, or a :field officer of his regiment or battalion; and it shall be the duty 
of such justice, or :field officer, to administer the oath without fee or reward. 
The president shall administer the oath to each of the members. 

SEC. 20. The president of the court shall direct a non-commissioned officer, 
or other fit person or persons, to be by him designated, to summon all delinquents 
and parties accused, to appear before the court at a time and place to be by him 
appointed. 

[ 417] SEC. 21. Such non-commissioned officer, or other person or persons so 
designated shall make the like return, and with the like effect as commissioned and 
non-commissioned officers are authorized and required to make in cases of warn
ing to a company, or regimental parade, and shall be subject to the like penalties 
for neglect of duty. 

SEC. 22. The court, when organized, shall have the trial of all delinquents 
and deficiencies in the regiments or battalions for which it shall have been called, 
and shall have power to impose and direct to be levied all the :fines to which 
commissioned officers of companies, and non-commissioned officers, musicians or 
privates are declared to be subject in :first article of the 6th title of this act. 

SEC. 23. No :fine, imposed by a regimental or battalion court-martial on a 
commissioned officer, shall prevent such officer from being tried and cashiered for 
neglect of duty by a court martial, ordered by the commandant of his brigade. 

SEC. 24. Every such court-martial may mitigate or wholly remit any penalty 
or :fine, directed to be imposed for any deficiency, in arms or equipments, of any 
delinquent in any company of infantry, whom the court shall adjudge to be so 
poor as not to be able to furnish himself with such arms or equipments. 

SEC. 25. From the sentence of any such court imposing a :fine for any de
linquency, an appeal, if made within twenty days, shall be allowed to the officer 
instituting the court, or to his successor in command, who may remit or mitigate 
such penalty or :fine. In case the delinquent was not personally summoned to 
appear before such court, and did not appear, he shall have ten days, after 
personal notice of the sentence, in which to appeal from the decision of the 
officer instituting such court, or of his successor in command. An appeal, if 
made within ten days after personal notice of such decision, shall be allowed to 
the commanding officer of the brigade, who may remit or mitigate such penalty 
or :fine. 

ARTICLE THmD. 

General provisions applicable to all courts-mMtial and courts of in.qitiry. 

SEC. 26. The president of every court-martial, and of every court of inquiry, 
both before and after he shall have been sworn, and also the judge advocate, 
if required, shall issue subpoenas for all witnesses, whose attendance at such 
privates are declared to be subject in :first article of the 6th title of this act. 
court may, in his opinion, be necessary, in [418] behalf of the people of the United 
States, and also an application for all witnesses in behalf of any officer charged 
or accused, or persons returned as delinquent, and may direct the commandant 
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of any company to cause such subpoena to be served on any witness residing 
within his district. 

SEC. 27. The president of sucl1 court-martial, or court of inquiry, shall have 
power to administer the usual oath to witnesses, and shall have the same power 
to compel attending witnesses to be sworn and testify, and to preserve order, 
as courts of common law jurisdiction; and all sheriffs, jailors and constables 
are hereby required to execute any precept issued by such president for that 
purpose. 

SEC. 28. Every witness not appearing in obedience to such subpoena, when 
duly served, and not having a sufficient or reasonable excuse, shall forfeit to 
the people of this territory a sum not less than five or more than fifty dollars; 
and the president of such court shall from time to time report to the district 
attorney such offense, the name of all such delinquent witnesses, together with 
the names and places of residence of the persons serving such subpoena, the 
better to enable him to prosecute for such forfeiture. 

SEC. 29. Any person or persons who shall be guilty of disorderly, contemp
tuous, or insolent behaviour in, or use any insulting or contemptuous, or inde
corous langt1age, or expression to, or before any court-martial, or court of in
quiry, or any member of either of such courts in open court, may be committed 
to the jail of the county in which such court shall sit, by warrant under the 
hand and seal of the president of such court. 

SEC. 30. Such warrant shall be directed to the sheriff, or any or either of 
the constables, or marshals of any such county, or any officer attending the court, 
and shall command the officer to whom it is directed to take the body of such 
person and to commit him to the jail of the county thereof, to remain without 
bail or mainprise in close confinement for a time to be limited, not exceeding 
three days, and until the officer's fees for committing, and the jailor's fees be 
paid. 

SEC. 31. Such sheriff shall receive the body of any person who shall be 
brought to him by virtue of such warrant, and keep him until the expiration 
of the time mentioned in the warrant, and until the officer's and jailor 's fees 
shall be paid. or until the offender shall be discharged by due course of law. 

SEC. 32. In the absence of the president of any court-martial, or court of 
inquiry, the senior officer present 1nay preside, with all the [419] powers of the 
president, and all the members of such courts shall, when on duty, be in full t1ni
form. 

SEC. 33. The president of any court-martial, or court of inquiry, may appoint 
by warrant under his hand and seal, one or more marshals. 

SEC. 34. The marshal or marshals so appointed, may not only perform the 
usual duties of such marshals, but may also execute all process lawfully issued 
by such president. and perform all acts and duties in this act imposed on and 
authorized to be performed by any sheriff, marshal or coJ:!stable. 

SEc. 35. Whenever the sentence of any court-martial shall be appealed from, 
the officer hearing the appeal shall require the president of the court-martial 
to furnish him forthwith with a statement of the case, and of the evidence 
touching the same, which statement and evidence shall in case of an appeal to 
the commanding officer of the brigade, be forthwith, on notice of such appeal, 
transmitted to him. 

SEC. 36. Such statement being furnished, the officer hearing the appeal may 
hear such further evidence by affidavit or otherwise, as the nature of the case 
may require; and for that purpose he shall have the power to administer the 
usual oaths to witnesses produced before him, except in cases where trials may 
have been bad upon charges preferred. 

SEC. 37. The two last sections shall extend to appeals made from the order of 
an officer approving the sentence of a court-martial. 

• 
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TITLE VII. 

Of penaities, fines, fees, and expenditures. 

ARTICLE FIRST. 

• 

SECTION 1. Every commissioned officer, for disobedience of orders, neglect 
of duty, unofficer-like conduct, or disrespect to a superior officer, or for neglect
ing to furnish himself with a uniform and equipments, within twelve months 
after receiving his ·commission, shall be arrested and brought to trial before a 
court-martial, who may, on conviction, sentence him to be cashiered, incapaci
tated from holding any military commission, and fined to an amount not ex
ceeding one hundred dollars, or may sentence him to any part of such penalties, 
or to be reprimanded in their discretion. 

[ 4201 SEC. 2. Every commissioned officer refusing to pay over moneys in his 
hands as is directed in the second article of this title, shall be liable to be tried 
and cashiered, or otherwise punished therefor, by a court martial. 

SEC. 3. Every commissioned officer of a company, and every non-commis
sioned officer, musician and private, shall, on due conviction, be subject, for the 
following offenses, to the :fines thereto annexed : 

1. Every non-commissioned officer, musician, and private, for non-appearance, 
when duly warned or summoned, at a company parade, a fine of one dollar; at 
a regimental or battalion parade, or rendezvous of officers, not less than two 
nor more than four dollars; and at a place of rendezvous, when called into 
actual service, a sum not exceeding fifty dollars. 

2. Every commissioned officer under the rank of colonel, for non-attendance 
at any parade, and every such officer, non-commissioned officer, musician, or 
private, for neglecting, or refusing, to obey the orders of his superior officers, on 
any day of parade, or to perform such military duty or exercise as may be re
quired, or departing from his colors, post or guard, or leaving his place or rank 
without permission, a fine not more than :fifteen nor less than :fiye dollars. 

3. For neglecting or refusing to obey any order, or warrant, to him lawfully 
given or directed, or to make a proper return thereof, if such return be neces
sary, or making a false return, or neglecting or refusing when required to sum
mon a delinquent before a court-martial, or duly to return such summons, a 
fine not more than twenty-five nor less than :five dollars. 

4. Every commissioned officer, for neglecting or refusing to act as such, 
when duly appointed, shall be sentenced to pay a fine not exceeding :fifty dollars, 
and not less than :five dollars. Every non-commissioned officer, for neglecting 
or refusing to act as such, when duly appointed, shall be sentenced to pay a 
fine not exceeding twenty dollars nor less than :five dollars; and every non
commissioned officer, for neglect of duty, or unofficer-like conduct, in addition 
to other penalties, may be reduced to the ranks by the commandant of the com
pany with the approbation of the commandant of the regiment or battalion. 

5. Every non-commissioned officer, musician or private, who shall unlawfully 
discharge any fire arms on the days of company or regimental muster, shall be 
sentenced to pay a fine of one dollar. 

6. Every non-eommi.ssioned officer and private, appearing without being 
armed and equipped as the law directs, at any parade or ren-[421]-dezvous, shall 
be sentenced to pay the following fines, namely: For ,vant of sufficient sword and 
belt, if belonging to the artillery, and for want of a sufficient musket with a 
steel rod, or rifle, if belonging to a company of infantry, one dollar; for want 
of a sufficient bayonet and belt, twenty-five cents; for want of a pouch with a 
box therein sufficient to contain twenty-four cartridges, suited to the bore of 
his musket, twenty-five cents; for want of two spare 'flints and knapsack, twenty-
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four cartridges, shot pouch, powder horn, twenty balls, and a quarter of a pound 
of powder, twenty-five cents each; but the whole number of spare flints, of 
cartridges, and of balls, shall be considered each only one deficiency. 

7. The penalty imposed for want of bayonet, belt and cartridge-box, shall 
not apply to any non-commissioned officer or private of a rifle company, or to 
any private of any other company, having a powder horn and pouch. 

8. Each non-commissioned officer and private in the mounted rifle corps, 
shall be sentenced to pay as fine, for want of sufficient horse, two dollR-rs; for 
want of sufficient rifle and sling, one dollar; for want of sufficient pistol and 
belt, one dollar; for want of a sufficient saddle, bridle, breast-plate, valise, or 
cartridge box, twenty-five cents each. 

9. The court martial, by which any delinquent is tried, may excuse such de
lip.quent if it shall be made satisfactorily to appear to the court that he has a 
reasonable excuse for such delinquency. 

10. Any commissioned officer who shall retain a commission received by him 
for any subaltern, for more than thirty days, without giving notice by mail or 
otherwise, to the person entitled to it, shall be liable to pay a fine not exceeding 
twenty-five dollars, to be imposed, in case of a commissioned officer of a company, 
by a regimental or battalion court martial on the complaint of any officer in
terested, and in case of a general or- :field officer, by a general court martial, which 
shall be ordered on the like complaint. In addition to the penalties imposed 
by any of the provisions of this act, every commissioned and non-commissioned 
officer, musician, and private, of a company, who shall appear on parade, wear
ing any personal disguise, or other unusual or ludicrous article of dress, or any 
arms, weapons, or other implements not required by law, and calculated to excite 
ridicule, or to intercept the orderly and peaceable discharge of duty by those 
under arms, shall be liable to a fine of not more than twenty-five nor less than 
five dollars, to be imposed by the proper court martial. 

SEC. 4. No action shall be maintained against any member of a [ 422] court 
martial, or officer, or agent acting under its authority, on account of the imposi
tion of a fine, or the execution of a sentence on a person not liable to military duty, 
if such person shall have been returned as a delinquent, and duly summoned, 
and shall have neglected to show his exemption before such court. 

ARTICLE SECOND. 

Of the collection and application of penalties, fines and comrnutation money. 

SECTION 1. All fines that shall be imposed by any regimental or battalion 
court martial shall be reported by the president of the court to the officer order
ing it, or to his successor in command, within twenty days after such fines 
shall have been imposed; and the officer ordering the court, or his successor in 
comma,nd, shall immediately after the time shall have elapsed in which appeals 
are allowed from his decision to the commandant of the brigade, give written 
notice to the president of the court of the penalties and fines which sl1all have 
been by him remitted or mitigated, and of the appeals which shall have been 
made from his aecision to the commandant of the brigade. 

SEC. 2. For the purpose of collecting fines the president of the court shall, 
within ten days after the receipt of the written notice aforesaid, make a list of 
all persons of whom fines are to be collected, designating the company to which 
they respectively belong, the sums imposed as :fines on each person, and the 
person who shall have appealed to the commandant of the brigade; and shall 
draw his warrant under his hand and seal directed to any constable of any city 
or county, as the case may be, thereby commanding him to levy such :fine or 
fines, together with his costs, of the goods and chattels of such delinquents; and 



298 n,lILITIA 

if any such delinquent shall be under age, and live with his father or mother, 
master or n1istress, then to levy such fine or :fines, and the costs of the goods 
and chattels of such father or mother, master or mistress, as the case may be; 
and in case the goods and chattels of any delinquent over the age of twenty-one 
years cannot be found wherewith to satisfy the same, then to take the body of 
such delinquent and convey him to the jail of the city or county wherein he shall 
reside. 

SEC. 3. It shall be the duty of the jailor to whom sucl1 delinquent sl1all be 
delivered, to keep him closely confined without hail or mainprise, for four day~. 
for any fine not exceeding two dollars, and one additional day for every dollar 
above that sum, unless the fine, together with the costs and jailor 's fees shall be 
sooner paid. 

[ 423] SEC. 4. Every such constable to whom st1ch list and ,varrant shall be di
rected and delivered, n1ay execute the same by levying and collecting the :fines or 
by taking the body of the delinq11ent, in any city, town or county in this territory 
and shall make return thereof within forty days from the receipt of sucl1 warrant 
to the president who issued the same; the execution of said warrant shall be 
suspended as to those persons who shall have appealed to the commandant of the 
brigade until the ft1rther order of such COllJ.mandant. 

SEC. 5. If the constable shall not be able to collect the :fines or take the hodies 
within the forty days aforesaid, then the president issuing the warrant may at 
any time thereafter, within two years from the time of imposing the :qnes, issue 
a new warrant from time to time, as may be necessary. 

SEC. 6. Any warrant for the collection of fines, issued by virtue of this act, 
shall and may be renewed in the same 1nanner tl1at executions issued from just-
ices' courts may by law be renevved. 

SEC. 7. The moneys arising from :fines imposed by any regi111ental or bat
talion court martial, shall he paid by the officers collecting the sa1ne to the presi
dent of the court. The sureties which shall hereafter be given by any constable 
elect, shall be deemed liable to pay to the president of the court all such sums 
of money as the said constable may become liable to pay on account of any 
warrant which shall be delivered to him for collection. 

SEC. 8. Such president, after deducting and paying the costs an•l fees prop
erly chargeable on the :fines so recovered by him, shall pay the surplus of such 
fines to the officer by whom the court shall have been ordered. 

SEC. 9. Every such president shall from time to time, as often as he shall 
be required, furnish to the officer ordering the court or to his successor in com
mand, a correct statement of all moneys r eceived by him on account of fines, 
and of all :fines imposed; and it shall be the duty of the officer instituting every 
such court, or his successor in command, to make such request within thirty days 
after any such court shall be held. 

SEC. 10. Whoever shall wilfully neglect or refuse to comply with such r equest 
for the space of ten days, shall be liable to be tried and cashiered therefor. 

SEc. 11. It shall be the duty of the respective presidents of courts martial to 
prosecute in their own nan1es any marshal or constable who [ 424] shall incur any 
penalty for neglect in the execution or return of any warrant, or in paying 
over moneys collected by him. 

SEC. 12. The moneys arising from such penalties when collected, shall be 
paid over and applied as other moneys payable to the commandants of regi
ments and separate battalions are directed to be paid over and applied in 
this article. 

SEC. 13. All penalties and fines imposed by courts martial upon commis
sioned officers, shall be collected by the attorney general, or by the district at-
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torneys of the counties in which the persons fined may reside, and b~ paid by 
the officer collecting the same into the treasury. 

SEC. 14. All moneys received by each commandant of a regiment or separate 
battalion, shall be expended under the direction of the field officers and com
mandants of companies in such regiment or battalion, and shall be applied 
in the :first place to the purchase and repair of colors, and instruments of 
music, and the residue in disciplining and improving such regiment or battalion 
in such manner as a majority of the field officers and commandants of com
panies shall direct. 

SEC. 15. It shall be the duty of each commandant of a regiment or separate 
battalion to keep an accurate account of all moneys by him received and ex
pended for the use of the regiment or battalion, and to exhibit such account 
on request to any commissioned officer of his regiment or battalion; and to 
deliver it over to his successor in office. 

SEC. 16. Each commandant of brigade shall examine and adjust the accounts 
of the commandants of regiments and separate battalions in his brigade, on or 
before the first day of May in each year. 

SEC. 17. If the commandants of any regiment or separate battalion, shall 
neglect or reft1se to pay moneys belonging to the regiment or battalion, as 
the field officers and commandants of companies shall have directed, the com
mandant of brigade shall sue in his own name for such moneys and apply the 
same when recovered to the use of the regiment or battalion. 

SEC. 18. It shall be the duty of the several officers to whom moneys are in 
this article directed to be paid, in case of the refusal or neglect of the person 
directed to account for and pay over such moneys, to sue for the same in their 
own names, but to the uses before specified, in an action for money had and 
received. 

SEC. 19. Every officer so suing may retain out of the money he shall collect, 
all necessary and reasonable expenses he may incur in such suits. 

[ 425] SEC. 20. It shall be no objection to any person called as a witness, or to 
serve as a juror in any action authorized in this article, that he is a member of the 
regiment or battalion that may be affected by such action. 

• ABTICLE THIRD . 

Of the co1npensation and fees of the members of courts rn,artial, and other officers. 

SEC. 21. There shall be allowed and paid out of the treasury: 
1. To each division and brigade judge advocate, and to each president and 

n1ember of any court of inquiry, or court martial for the trial of officers, two 
dollars for each day actually employed on duty; and the like compensation to 
any marshal or marshals appointed by any such court, for every day employed 
in the execution of the duties required of him: 

2. To each brigade inspector, for inspecting a regiment or separate bat
talion, eight dollars; for attending each parade of commissioned and non
commissioned officers and musicians, which he is required by law to attend, 
eight dollars; for making out and transmitting to the adjutant general an 
inspection return of his brigade, eight dollars: 

3. To each military storekeeper, such sum, not exceeding twenty dollars, 
as the commander-in-chief shall think proper to allow. 

SEC. 22. No payment shall be made to any brigade inspector until he shall 
have furnished evidence to the auditor of his having made out and trans
mitted the inspection return of his brigade to the adjutant general, and a copy 
thereof to his division inspector; nor shall any payment be made to a division 
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inspector until he shall have furnished like evidence of his having made out 
and transmitted his division return to the adjutant general, and the com
mandant of his division. 

SEC. 23. There shall be allowed and paid out of the fines imposed by each 
regimental or battalion court martial, and received by the president thereof: 

1. To the president, one dollar and fifty cents for each day he may be 
actually employed in holding the court or engaged in the business thereof. 

2. To each member of the court one dollar and fifty cents for each day he 
may sit as such member, or may be engaged in traveling to and fron1 the court, 
allowing t,venty miles for a day's travel: 

3. To the non-commissioned officer or other person "·ho shall [ -126] have Sl1m
n1oned delinquents to appear before the court, one dollar and fift_v cents for each 
day he may have been so necessarily employed, and the same Sl1n1 for each day of 
his attendance on the court. 

SEc. 24. No other sums or expenses whatever shall be charged on the fines 
received by the president of any such court, but the president. members and 
officers shall defray the expenses out of the fees allowed to them respectively. 

SEC. 25. Each constable to whom a ,varrant for the collection of :fines may be 
directed, shall be entitled to the same fees, and be subject to the sa1ue penalties 
for any neglect, as are allowed and provided for· on executions isst1ed out of 
justices' courts. 

SEC. 26. For all other service and commitments under this act, the sheriff, 
jailor and constables executing the san1e, shall be entitled to the like fees as 
for similar services in other cases. 

SEC. 27. The accounts of all persons ,vho, under this article, are entitled to 
be paid out of the treasury, shall be audited by the auditor: and of all persons 
who are to be paid out of the fines imposed by a regimental or battalion court 
martial, by the officer ordering the court. 

SEC. 28. The auditor, on the application of the governor, may draw his war
rant on the treasurer for such sum of money as 1nay be requisite in the execu
tion of the provisions of this act, and may require the chief of each staff depart
ment to account quarterly for all moneys received by hi1n for purposes connected 
with his department. 

TITLE VIII. 

Of the duties of certain staff officers, of an,d various matters connected ivith their 
respective departments. 

ARTICLE FIRST. 

Of the adjutant general. 

SECTION 1. The adjutant general shall keep a roster of all the officers of the 
militia of this territory, containing the corps to which they belong, the division, 
brigade, and regiment of such corps, and the places of their residence, as ac
curately as can be ascertained, which roster shall be revised and corrected every 
year. 

SEC. 2. He shall also enter in a book to be kept for that purpose, [ 427] a local 
description of the several regiu1ents, brigades, and divisions of infantry. artillery 
·and ri'flemen. 

SEC. 3. It shall be the duty of the commandants of divisions and brigades to 
furnish the adjutant general with a roster of their officers, containing the facts 
requisite to enable him to comply with the provisions of this article, and also a 
description of the regiments and brigades. 
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SEc. 4. The books required by the adjutant general to comply with this article, 
shall be furnished him at the expense of this territory, and shall go to his suc-
cessoi- in office. 

SEc. 5. It shall be the duty of the brigade inspectors to transmit a copy of 
the inspection r eturn annually to the adjutant general, and duplicate of the 
same to the division inspector, within thirty days after the inspection shall be 
made.· 

SEC. 6. The adjutant general shall procure, at the expense of the territory, 
a seal witl1 some proper device thereon, which shall be the seal of his office, and 
shall from time to time be delivered to his successor in office ; and all copies of 
records or papers in l1is office duly certified and authenticated under the seal, 
shall be evidence in all cases in like manner as if the originals were procured. 

SEC. 7. The adjutant general shall receive for his services, one hundred and 
fifty dollars per annum. · 

ARTICLE SECOND. 

Of the co1nniissary general. 

SEC. 8. The comn1issary general shall keep in good repair the arsenals and 
111agazines of the territory, and attend to the due preservation and safe keeping, 
cleaning and repairing of the ordinance, arms, accoutrements, ammunition, mtl
nitions of war, and implements of every description, the property of this ter
ritory; and he shall at all tin1es have the control and disposition of the same 
for that purpose. 

SEC. 9. He shall dispose, to the best advantage, of all dan1aged powder, and 
of all arms, ammunition, accoutrements, tools, implements, and warlike stores, 
of every description whatsoever, that shall be deemed t1nsuitable for the use of 
the territory. 

SEC. 10. He shall, from time to time, render a just and true account of all 
sales made by him, with all convenient speed, to the governor, and shall pay 
the proceeds of such sales into the treasury. 

REC. 11. Whenever the commanding officer of a brigade shall cer-[ 428]-tify 
that a 81:and of colors. or any dru111s, fifes or bugles, are necessary for any battalion 
in his brigade, the commissary general, with the approbation of the commander
in-chief, shall furnish such battalion with a stand of colors, and a sufficiency 
of drums, fifes and bugles, at the expense of the territory; but no such drums, 
fifes or bugles shall be furnished to any brigade at an expense greater than the 
sum that shall have been theretofore actually paid into the treasury for fines 
in such brigade. 

SEc. 12. The commissary general shall issue the general allowance of powder 
and balls to artillery companies for practice, and the several commandants of 
artillery companies shall annually report to the commissary general, the situ
ation and !rtate of the pieces of ordnance. arms, implements, and accoutrements, 
the property of_ the territory entrusted to their charge, respectively. 

SEC. 13. The commissary general shall report annually to the commander-in
chief, whose duty it shall be to transmit the same to the legislature, a true and 
particular statement, showing the actual situation and disposition of all the 
ordnance, arms, ammunition, and other munitions of war, property and things, 
~vbich in anywise appertain to, or respect the department confided to his keep-
1ng. 

SEC. 14. He shall keep a just and true account of all the expenses necessarily 
incl1rred in and about his department; and once, at least, in every six months, 
deliver the same to the auditor, who shall thereupon examine and at1dit the same, 
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and shall draw his warrant on the treasurer for such sum as he shall audit and 
certify to be dlle. 

SEC. 15. The organization of the militia into divisions, brigades, regiments and 
companies, under the act to ?rganize, discipline, and govern the militia, approved 
January 4, 1838, shall remain unchanged, except by order of the commander
in-chlef, or in accordance with the provisions of this act. 

SEC. 16. This act shall take effect from and after its passage and ail laws 
contravening the same are hereby repealed. ' 

Approved July 31, A. D. 1840. 

[ 429] CHAPTER 98. 

MILITIA . 

• AN ACT to amend the militia law. 

SECTION, 

1. Officers serving 4 years to be exempt 
from duty in peace. 

2. Non-commissioned officers and musi
cians serving 7 years, exempt in 
time of peace. 

SECTION. 

3. Uniform members exempt condi
tionally. 

4. Officers to bold offices during pleasure 
of commander-in-chief. 

5. Repealing clause. 

Be it e,iaoted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That all military officers, who are now or may hereafter be com
missioned, and who shall serve as such in the militia of this territory, or in that 
of one of the United States, for the space of four years, shall be exempt from 
military duty in time of peace: provided, however, that no such officer who 
may have served in the militia of this territory, shall be so exempt, unless by 
his resignation after such term of service duly accepted, or in some other lawful 
manner, honorably discharged from his commission. 

SEC. 2. Every non-commissioned officer, musician, and private of every uni
form company, raised or hereafter to be raised, who has uniformed himself or 
shall hereafter uniform and equip himself, and whose term of service in sucl1 
company may have amounted or shall amount to seven years, from the time 
of his enrollment therein, shall be exempt from military duty, except in cases 
of ,var, insurrection, or invasion. 

SEC. 3. If any member of such company, who shall have been regularly uni
formed and equipped, shall upon his removal out of the district of such com
pany, or upon the disbandment thereof, enlist into another uniform company 
and uniform and equip l1imself therefor, and serve in the same, whenever the 
whole term of his services in such companies computed together shall amount to 
seven years, he shall be exempt from military duty, in like manner, as if he bad 
served the whole period in the company in which he was first enrolled. 

SEc. 4. A,id be it further e,iacted, that all officers hereafter elected or ap
pointed, who shall ,villingly consent to such election or appointment, may hold 
such office during the pleasure of the co1nn1ander-in-(430]-chief, unless removed 
by a legal court 1uartial, but no such officer shall under the provisions of this act, 
be entitled to resign his office until he has served at least two years from and 
after his election or appointment, and no resignation shall be accepted for a 
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shorter term of service, without good cause shown to the satisfaction of the 
officer to whom such resignation shall be presented. 

SEC. 5. All acts or parts of acts, which may conflict ,vith this act is hereby 
repealed. 

Approved February 17, A. D. 1842. 

CHAPTER 99. 

l\•IINORS, ORPHANS AND GUARDIANS. 

AN ACT concerning minors, orphans and guardians. 

SECTIOX. 

1. Orphan minors may choose guard
ians. 

2. Neglecting to do so, probate court 
to appoint. 

3. In what case the father may be 
appointed. 

4. Insanity or incapacity of the father 
provided for. 

5. Guardians to prosecute for their 
wards. 

6. Bond to be executed by guardian, 
and its condition. 

SECTION. 

7. Guardians to render accounts to pro
bate court, and giYe additional se
curity if required. 

8. Probate court may remove guardians. 
9. Powers of guardians. 

10. Education of ward. 
11. District court may order sale of real 

estate. 
12. Account of money to be returned to 

iprobate court. 
13. Appeals allowed to district court. 
14. Compensation to guardians. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. Tl1at the courts of probate, in their respective counties, shall admit 
orphans, n1inors above the age of fourteen years, the father being dead, to make 
rhoice of guardians, and appoint guardians for such as are under the age of four
teen years, in all cases where such minor shall be possessed of, or entitled to, real 
or personal estate. 

SEC. 2. Whenever it shall be represented to said court, that any orphan minor, 
above the age of fourteen years, has not a guardian, it [ 431] shall be the duty of 
said court to issue a notification to such minor to appear before the said court, at a 
time therein specified, and choose a guardian; and if such minor shall neglect 
or refuse to appear, or, on appearing, shall neglect to choose a guardian, the 
court shall appoint one for such minor, as if said minor were under the age of 
fourteen years. 

SEC. 3. Where a minor having a father living, shall be entitled to, or possessed 
of any estate, real or personal, not derived from his or her father, the said court 
of prohate shall notify the father to appear and show cause why a guardian for 
sucl1 minor should not be appointed; if sufficient reason be not shown, may 
appoint the father, if he be a proper person, if not, then such other person as 
the minor. if of the age of fourteen years, may choose; if such minor neglect or 
refuse, or be not of a sufficient age to choose a guardian, the court shall appoint 
some fit person to be guardian for such minor. And when any person is ap
pointed guardian, other than the father, he shall have the charge and manage
ment of the estate, but no control over the person of the minor. 

SEC. 4. If the father of a minor be insane, or be incapable, from want of un
derstanding, to take care of and provide for such minor, the court of probate 

I 
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shall appoint a guardian, as though such father were dead· such insanity or 
incapacity to be ascertained by inquest, in the district court, a~ in other cases. 

SEC. 5. Guardians, by virtue of their office, as such, shall be allowed, in all 
uases, to prosect1te and defend for their wards. 

SEC. 6. The court of probate shall take, of each guardian appointed under 
this act, bond with good security, in a sum double the amount of the minor's 
estate, real and personal, conditioned as follows: '' the condition of this obliga
tion is such, that if the above bound A. B. who has been appointed guardian 
for C. D. shall faithfully discharge the office and trust of such guardian accord
ing to law, and shall render a fair and just account of his said guardianship to 
the court of probate for the county of ---, from time to time, as he shall 
thereto be r0qnired hy said court, and comply with all orders of said court, 
lawfully made, relative to the goods, chattels, and moneys of such minor, and 
render and pay to such minor all moneys, goods, and chattels, title papers, and 
effects, which 1nay come to the hands or possession of such guardian, belonging 
to such n1inor, " 'hen such minor shall thereto he 0ntitled. or to any subsequent 
guardian, should such court so direct, this obligation shall be void, or otherwise 
to remain in full force and virtue : '' which bond shall be taken to the people 
of the territory of r 432 ) Iowa, for the use of such 1ninor, and shall not become 
void upon the first recovery, but may he put in suit from time to time against all, 
or any one or 1nore of the obligors, in the name, and to the use and benefit, of. any 
person entitled by a breach thereof, until the whole penalty shall be recovered 
thereon. 

SEC. 7. Courts of probate shall have power in their respective counties, with 
or without previous complaint, by an order duly made and served, to oblige all 
guardians of minors, from time to time, to render their respective accounts, upon 
oath, touching their guardianships, to said courts for adjustment; and shall have 
power to compel such guardian to give supplementary security, whenever it shall 
judge proper, and in default thereof to remove such guardian. 

SE;C. 8. The court of probate, in all cases, shall have power to remove guar
dians for good and sufficient reasons, which shall be entered on record, and to 
appoint others in their place, or in the place of those who may die, who shall 
give bond and security for the faithful discharge of their duties as heretofore 
prescribed in this act; and when any guardian shall be removed, or die, and a 
successor be appointed, the court shall have power to compel such guardian to 
deliver up to such successor all goods, chattels, moneys, title papers, or other 
effects, belonging to such minor, which may be in the possession of such guardian 
so removed, or of the executors or administrators of a deceased guardian, or 
of any other person or persons who may have the same, and upon failure, to 
commit the party offending to prison, until he, she, or they comply with the 
order of the court. 

SEC. 9. Guardians shall have power to demand, sue for, and receive all 
moneys belonging to their wards, from executors and administrators, as soon as 
the same may be collected, or of any other person or persons in whose bands or 
possession the same may be: and it shall moreover be their duty to put to interest 
the moneys of their wards, upon mortgage security, to be approved of by the 
court; which letting shall always be for one year, and at the end of each year 
the interest shall he added to, and made part of the principal. And said guar
dians shall also have power to lease the 1·cal estate of the ward, upon such terms, 
and for such length of time, as the court of probate 1nay direct: proYided, that 
such leasing shall never be for a longer time than during the minority of the 
ward; and the minority of females shall cease at the age of eigh!een years. 

SEC. 10. The guardian shall have power, under the direction o-r th~ court of 
probate, to superintend the edt1cation and n1.1rture of the [ 433 ] ward; and, for 
that purpose, may pay ot1t such portions of the ,vard's money as the court of pro-
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hate shall from time to tune, by order, direct; provided, that the rents and profits 
arising from his real estate, and next the interest on the ward's money, shall 
al,vays be first resorted to for the education and nurture of the ward. 

SEC. 11. The district court may, for just and reasonable cause, being satirned 
that the guardian has faithfully applied all the personal estate, order the sale of 
the real estate of the ward, on the application of the guardian, by petition in 
writing, stating the facts. and having gjven notice to all persons concerned of 
such int~nded application, in some public ne,vspaper printed in this territory, 
or setting up written notices, in three of the most public places in the county, at 
least three weeks before the sitting of the court. Such order may enable the 
guardians to sell and convey the real estate, for the support and education of 
the ward, or to invest the proceeds in other real estate. The court in such order 
shall direct the time and place of sale, the notice thereof to be given, and may 
direct the sale to be made on reasonable credit, and require such security of 
the guardian and purchaser as the interest of the ward may require. It shall be 
the duty of the guardian making such sale, as soon as may be, to make return 
of such proceedings to the cot1rt granting the order, which, if approved by the 
court, shall be recorded, and shall vest in the purchaser or purchasers all the 
interest the ward had in the estate so sold. Application for the sale of such 
real estate shall be made in the county where the ward shall reside, although the 
estate may lie in a different county; but if the ward do not reside in the ter
ritory, such application shall be made to the court of the county where the whole 
or any part of the estate shall be situated. 

SEC. 12. An account of all moneys received by any guardian for the sale of 
real estate of any 1ninor. as aforesaid, shall be returned, on oath, by said guar
dian, to the court of probate of the county where letters of guardianship were 
obtained; and such moneys shall be accounted for, and shall be subject to the 
order of the court of probate, in like manner as other moneys belonging to s11ch 

• minor. 
SEC. 13. Appeals shall be allowed, in all cases, from the order or judgment 

of the court of probate, to the district court, in the same manner as is provided 
by an act relative to wills and testaments, executors and administrators, and 
the settlement of estates. 

SEC. 14. Guardians, on final settlement, shall be allowed such fees and com
pensation for their services, as shall seem reasonable and just [ 434] to the judge 
of probate, not exceeding what are, or shall be, allowed by law to administrators. 

Approved January 25, A. D. 1839. 

20 
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CHAPTER 100. 

MARRIAGES. 

AN ACT regulating marriages. 

SECTION. SECTION. 

1. Who may be joined. 
2. And by whom. 
3. Minister to be licensed. 
4. License to be produced to clerk, and 

to be recorded. 
5. Record to be evidence. 
6. Parties to obtain license. 
7. Evidence of legality, consent of par

ties, fee, &c, &c. 
8. Certificate of marriage to be record

ed. 

9. Penalty for failure to transmit or • record. 

10. Record to be presumptive evidence 
of marriage. 

11. Penalty for solemnizing man·iage 
contrary to this a~t. 

12. Forfeitures how recovered. 

13. What marriages void. 

14. Repealing clause, &c. . 

Be it eriacted by the Ooi1,ncil and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That male persons of the age of eighteen years, female persons 
of the age of fourteen years, not nearer of kin than first cousins, and not hav
ing a husband or wife living, may be joined in marriage: provided always, that 
male persons under twenty-one years, female persons under the age of eighteen 
years, shall first obtain the consent of their fathers respectively, or in case 
of the death or incapacity of their fathers, then of their mothers or guar-
dians. 

SEC. 2. That it shall be lawful for any ordained minister of the gospel of a 
religious society or congregation within this territory, who has or may here
after obtain a license for that purpose, as hereinafter provided, or for any 
justice of the peace in his county, or for the several religious societies agree
ably to the rules and regulations of their respective churches, to join to
gether all persons as husband and wife not prohibited by this act. 

SEC. 3. That any minister of the gospel, upon producing to the clerk of the 
district court of any county in this territory in which he [ 435] officiates, creden
tials of his being a regular ordained minister of any religious society or congre
gation, shall be entitled to receive from said clerk a license authorizing him 
to solemnize marriages within this territory, so long as he shall continue a 
regular minister in such society or congregation. , 

SEC. 4. That it shall be the duty of every minister who is now or shall 
hereafter be licensed to solemnize marriages as aforesaid, to produce to the 
clerk of the district court, in every county in which he shall solemnize any 
marriages, his license so obtained, and the said clerk shall thereupon enter 
the name of sucl1 n1inister upon record, as a minister of the gospel, duly 
authorized to solemnize marriages within this territory, and shall note the 
county from which said license issued, for which services no charge shall be 
made by such clerk. 

SEC. 5. That when the name of any such minister is so entered upon the 
~·ecord by the clerk aforesaid, such record, or the certificate thereof by the 
said clerk, under the seal of his office, shall be good evidence that the said min
ister was duly authorized to solemnize marriages. 

SEC. 6. That pre-viol1s to persons being joined in marriage, a license for 
the purpose, shall be obtained from the clerk of the district court, in the county 
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where such female resides, agreeably to the provisions of this act: provided, 
that the society called Friends or Quakers, may solemnize marriages in their 
public meetings without the production of such license. 

SEc. 7. That the clerk of the district court as aforesaid, may inquire of the 
party applying for marriage license as aforesaid, upon oath or affirmation 
relative to the legality of such contemplated marriage, and if the clerk shall 
be satisfied that there is no legal impediment thereto, then he shall grant such 
marriage license, and if any of the persons intending to marry shall be under 
age, the consent of the parents or guardian shall be personally given before 
the clerk, or certified under the hand of such parent or guardians, attested 
by two witnesses, one of which shall appear before the clerk and make oath 
or affirmation that he saw the parent or guardian whose name is annexed to 
such certificate subscribe, or heard him or her acknowledge the same, and the 
clerk is hereby authorized to issue and sign ruch license, and affix thereto his 
seal of office. The clerk shall be entitled to receive, as his fee for administering 
the oaths or affirmation aforesaid, and granting license, recording the certificate 
of marriage, and filing all the necessary papers, the sum of one dollar and 
twenty-five cents; and if [ 436] any clerk shall, in any other manner, issue or sign 
any marriage license, he shall forfeit and pay a sum not exceeding five hundred 
dollars, to and for the use of the party aggrieved. 

SEC. 8. That a certificate of every marriage hereafter solemnized, under 
the hand of the justice, minister, or the clerk or keeper of the records of the 
societies mentioned in this act, specifying, 

1. The christian names and surnames, ages, and places of residence of the 
parties married; 

2. The time and place of such marriage shall be transmitted to the clerk 
of the district court of the county where such marriage was solemnized, within 
three months thereafter, and be recorded by such clerk in a book to be kept 
by him for that purpose. 

SEC. 9. Every justice, minister, or clerk, or keeper of records, in section 
eight mentioned, failing to transmit such certificate to the clerk of the district 
court of the county, in due time, shall for£ eit and pay fifty dollars, to and for 
the use of the county; and if such clerk shall neglect to record the same, he shall 
forfeit and pay fifty dollars, to and for the use of the county. 

SEC. 10. That the record of a marriage made and kept as before prescribed 
by the clerk of the district court, or a copy thereof duly certified, shall be re
ceived in all courts and places as presumptive evidence of the fact of such . 
marriage. 

SEC. 11. That if any justice or minister by this act authorized to join per
sons in marriage, shall solemnize the same contrary to the true intent and 
meaning of this act, the person so offending shall, upon conviction thereof, 
forfeit and pay any sum not exceeding five hundred dollars, to and for the 
use of the county where such offense was committed; and if any person not 
legally authorized shall attempt to solemnize the marriage contract, such person 
shall. upon conviction thereof, forfeit and pay five hundred dollars, to and 
for the use of the county where such offense was committed. 

SEc. 12. That any fine or forfeiture arising under the provisions of this act 
to the county, in consequence of any breach of this act, shall be recovered by 
action of debt, or by indictment, with costs of suit, in any court of record 
having cognizance of the same. 

SEC. 13. All marriages of white persons with negroes or mulattoes are de
clared to be illegal and void. 

SEC. 14. That all laws now in force in this territory, not embraced in the stat
utes of Iowa, on the subject of mal'riage, be and the [ 437] same are hereby re-

• 
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pealed. This act to take effect, and be in force fron1 and after the first day 
of March next. 

Approved January 6, A . D. 1840. 

CIU.PTER 101. 

MARRIAGES. 

AN ACT supplementary to an act regulating marriages, approved January 6, 1840. 

Be it e,iacted by the Co111icil a1id Hoiise of Representatives of the Territory 
of Ioiva: 

SECTION 1. That all marriages which may have been sole1nnizecl by any reg~ 
ularly ordained or licensed minister of the gospel in this territory, previous 
to the taking effect of this act, shall be in all respects as valid in law, as though 
the same had been solen1nized by a minister licensed as required by tbe third 
section of the act to which this is a supplement. 

SEc. 2. This act to take effect from and after its passage. 
;\pproved February 17, A. D. 1842. 

CHAPTER 102. 

~fILLS AND MILLERS. 

AN ACT regulating mills and millers, and for other purposes. 

SECTION. 

1. How o,vners of land on one side of 
a stream, wishing to build a mill 
to obtain the other side. 

2. Writ of ad quod damnuro, to whom 
directed, bow served, &c. 

3. Charge to jury ,vhen met, the power, 
duty, etc., etc. 

4. Notice to owners to appear in court 
and show cause against leave. 

5. Proceedings when land on both sides 
is owned by the same person wish
ing to build mill. 

6. J_,eave given upon inquest of court, 
,vitb certain restrictions and reg
ulations. 

7. Acquisition and character of title 
limitation, etc. 

SECTION, 

8. Operation of this act as to damages. 
9. Forfeiture upon non-compliance. 

10-11-12. Penalty for obstructing, injur-
[ 438] ing, or destroying race, 
dams, etc., of such mills. 

13. VVhat constitutes a public mill. 
14. Regulations of steam, water, and 

horse n1ills, rates of toll, etc., etc., 
proviso. 

15. Duty of millers, attention, toll dish
es, measures, etc. 

16. Accountable for safe keeping or 
grain, sacks, bags, casks, etc. 

17. Forfeiture for failure to grind, tak
ing unlawful toll, etc., etc. 

18. Repealing clause, and when act to 
take effect. 

·Be it enacted by the Coitncil a,nd Hoiise of Rep,·ese,,tatives of the Territo,·y 
of Iowa: 

8EC1'ION 1. That ,vhen any person, owning lands on one side of a stream or 
,va.ter course, the bed of which wholly, or in part, belonging to himself or -her-

I 
I. 
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self, and may be desirous of building a water grist mill, or saw mill on such 
lands, or to erect any dam across such water course for that purpose, and shall 
not own the lands on the opposite side of such stream or water course, such 
person, on application to the district court of the county where the opposite 
lands may be, may obtain a vvrit of ad quod damnum to be issued, directed 
and proceeded on as is hereinafter directed: provided, that notice in writing, 
of such application be given four weeks before said application, by personal 
service on the owner or ow·ners of such lands, his, her or their agents, if to be 
found in the county, and if not, by affixing such notice on the court hot1se 
door of the county. 

SEC. 2. The said writ shall be directed to the sheriff of the county in which 
the lands to be affected thereby may lie, commanding him to summon twelve good 
and lawful men of the county to meet upon the lands in such writ named, on 
a day therein to be specified, and ten days' notice of the execution of such 
writ, shall be given by the sheriff to the proprietor of such lands as before 
directed in the case of notices, unless the party, bis, or her or their agents, 
were present in court when such writ was obtained. 

SEC. 3. The jt1ry so su1nmoned, when met, shall be sworn and charged by the 
sheriff impartially, and to the best of their skill and judgment, to view the 
lands in the said writ described, and the. lands above and below tl1e proposed 
dam, and ascertain the damage as by said writ directed, and shall locate and 
set apart, by metes and bounds, so much land as they shall think necessary for 
the purpose of erecting st1ch dam, not exceeding three acres, having due regard 
in such location, to the interest of both parties, and shall appraise the same 
at its true value, also to examine the lands of other persons ,vhich may prob
ably he oYerflo,vn by the erection of such dam, and say ,vhat damage [ 439] each 
owner will sustain thereby, and whether the dwelling house, outhouse, orchard 
or garden of any such owner will be overflowed, and wl1ether, in their opinion, 
the health of the neighborhood will be injuriously affected by such overflowing, 
which inquisition shall be made and signed by all the jurors, and returned by 
the sheriff with the writ to the next term of the court whence it issued. 

SEC. 4. "When the inquest aforesaid shall be taken, the party obtaining the 
same shall notify the owner or owners of such lands mentioned in such in
quisition, whose lands are to be affected by the same, to appear at the district 
co11rt at the next term thereof, and show cause why leave should not be granted 
to build such mill and dam, wl1ich notice sha1l be served as before directed. 

SEC. 5. Any person wishing to build such mill, and to dam any water course, 
who may own the land on both sides of such stream, shall make application 
as aforesaid, to the court of the . county where such mill is proposed to be 
ereC'ted, for a writ to examine as aforesaid, what lands may be thereby over
flowed, and what damage will be sustained by the owner or owners of such lands, 
and whether the health of the neighborhood will be affected by such over
flowing, which writ shall be issued, directed and returned as before prescribed. 

SEC. 6. If on such inquest, or other evidence, it shall appear to the court 
that the dwelling house of any proprietor, or any outhouse, garden or orchard, 
"rill be overflowed, or the health of the neighborhood impaired, they shall not 
give leave to erect such dam; otherwise, if the said court shall judge it reason
able and for the public benefit, they may give leave, and lay the party applying 
under such regulations and restrictions, in respect to the navigation of such 
stream as they shall judge proper. 

SEC. 7. If the party applying obtain leave to build the said dam, he shall, 
on paying the proprietors of the lands located, the damages assessed by the 
jury as aforesaid, become seized in fee of the lands so located, to him, his heirs 
and assigns; but if he shall not, within one year thereafter, begin to build the 
said 1nill and finish it in three years, and afterwards keep it in good repair, 
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for the accommodation of the public, or in case the said mill or dam be de
stroyed, shall not begin to rebuild in one year after its destruction, and finish 
it in three years, the said land shall revert to the former o,vner and his heirs, 
unless at the time of such destruction, the owner of such mill be an infant, 
or otherwise disabled in law, in which case the same time shall be allowed 
after such disability is removed. 

[ 440] SEC. 8. The inquest of the jury aforesaid, or the opinion of the court, 
shall not har any prosecution or action which would otherwise be maintained in 
la,v bad this act never been passed, other than for such injuries as were 
foreseen and estimated by the jury. 

SEC. 9. Any person having obtained leave to erect any dam and mill as 
aforesaid, who shall neglect to finish the same within the time aforesaid, or 
having erected such mill shall fail to keep it in repair and running, for the 
accommodation of the public, for the space aforesaid, at any one time, shall 
forfeit all rights acquired by virtue of this act, or any act of this territory. 

SEC. 10. That whenever any saw mill, grist mill or machinery of any kind, 
is erected and put into operation, the same being propelled either in whole or 
in part, by water power, it shall not he lawful for any person or persons, so 
to obstruct or divert the course of said water or water power, so as to turn 
it away from said mill or other machinery. 

SEC. 11. That whenever any mill dam, mill race, canal, trench or any gate, 
flume or other appurtenance or improvement, is made or erected, for the pur
pose of conveying water to any mill, or other machinery, it shall not be lawful 
for any person or persons to break down, injure, remove, destroy or otherwise 
impair such dam, canal, trench or race, gate, flume, or other appurtenance or 
improvement, so as in any way to effect, diminish or impair the power neces
sary to propel said mill or other machinery. 

SEC. 12. That any person or persons who shall wilfully violate the provisions 
of this act, upon conviction thereof, in any court of competent jurisdiction in 
this territory, shall be liable to pay to the party aggrieved, treble the amount 
of damages actually sustained by the party owning such mill or other ma
chinery, or be imprisoned at the discretion of the court. 

SEC. 13. All mills now in operation, or which may hereafter be put in op
eration, in this territory, for grinding wheat, rye, corn, or other grain, and 
which shall grind for toll, shall be deemed public mills. 

SEC. 14. The owner or occupier of every public mill, within this territory, 
shall grind the grain brought to his mill 3:s well as the nature and condition 
of his mill will permit, and in due turn as the same shall be brought, and may 
take for the toll, if a water mill, or steam mill, for grinding and bolting wheat, 
or rye, one-eighth; for grinding Indian corn, oats, barley, and buckwheat, not 
required to be bolted, one-seventh part; for grinding malt and chopping all 
kinds of grain, [ 4-11] one-eighth part. For any ox or horse mill: for all kinds of 
grain, one-fourth part: proYided, if the owner of any such grain, ground at an ox 
or horse mill, shall furnish team to grind the same, with tl1e consent of the 
owner or occupier of such mill, the same toll shall be taken as is allowed for 
a water or steam mill, and no more. 

SEC. 15. It shall be the duty of each and every owner and occupier of every 
public mill, to give due and punctual attention when his mill shall not be out 
of repair, and to aid and assist in loading and unloading all grain which shall 
be brought to him to be ground. A.nd he shall keep~ in his mill, an accurate 
half bushel measure, and an accurate set of toll dishes, and for a failure to 
perform any of the · duties required by this act, every owner or occupier of a 
public mill shall forfeit and pay the sum of five dollars, to the use of any 
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person who will sue for the same, as an action of debt, in any court having 
cognizance thereof. 

SEC. 16. Every owner or occupier of a public mill, as aforesaid, shall be 
accountable for the safe keeping of all grain received in his mill, for the pur
pose of being ground, with the bags or casks containing the same, and shall, 
,vhen required, deliver the same, or the flour or meal thereof, to the owner, or 
his or her agent or servant, with the bags or casks in which the same was re
ceived: provided, that such miller shall not be accountable for any bags or 
casks unless the same be distinctly marked with the initial letters of the own
er's name, nor for the loss of any grain, bags, or casks, which happen by un-
avoidable accidents. 

SEC. 17. If any miller, or the occupier of any mill, shall take a greater pro
portionate quantity of toll than is allowed by this act, or shall not sufficiently 
grind, or grind and bolt, as the case may be, agreeably to the capacity of his 
mill, and in due turn, unless by consent of the party entitled to his first turn, 
as the same may have been brought, any miller so offending, shall forfeit and 
pay the sum of five dollars, as before directed. 

8Ec. 18. This act to take effect and be in force from and after its passage, 
and that all acts and parts of acts contravening the provisions of this act, be 
and the same are hereby repealed. 

Approved February 3, A. D. 1843. 

[ 442] CHAPTER 103. 

MORTGAGES. 

AN ACT concerning mortgages. 

SECTIOX. 

1. l\Iortgages, before whom, and where 
acknowledged and recorded. 

2. To be a lien from time of record. 
3. Duty of recorder relative to time of 

filing mortgages. 

4. Petition for foreclosure. 
5. V.There petition may be filed. 
6. Summons to defendants to appear 

and answer petition; service, and 
return of same. 

'i. Proceedings when not found. 
8. When names not known. 
9. V.'ho may be made defendants. 

10. Defendant not appearing, judgment 
rendered by default. 

11. When cases to be tried. 

SECTION. 

12. Order of sale, when any part of 
mortgage money is found to be un
paid. 

13. Writs of fieri facias to sheriff com-
manding him to sell. 

14. How returned. 
15. Where directed. 
16. When mortgaged property does not 

satisfy amount due, execution to 
issue. 

17. Satisfaction of amount due to be 
acknowledged, and where. 

18. Forfeiture for failure to do so with
in sixty days. 

19. To operate as a r elease. 
20. Certificate of redemption before sale 

to have same effect as satisfaction 
entered. 

Be it enacted by the Council and Hoitse of Representatives of the Ter1·itory 
of Ioiua: 

SECTION 1. That all mortgages, whether for real or per~onal estate, shall 
be acknowledged before some person authorized by law to take the acknowl
edgement of deeds, and shall be recorded, if for lands, in the county or coun-
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ties in which the lands lie, and if for personal property, in the county in 
which the mortgagor resides. 

SEC. 2. Every mortgage, whether for real or personal property, shall be a 
lien on the mortgaged property from the time the same is filed in the record
er's office for record; which filing shall be notice to all persons of the existence 
of such mortgage. 

SEC. 3. It shall be the duty of the recorder to endorse on every mortgage 
filed in his office for record, and note in the record the precise time such mort
gage was filed for record. 

SEC. 4. All mortgagees of real estate and mortgagees of personal estate may 
file a petition in the offic-e of the clerk of the district court [ 443] against the mort
gagor, and the actual occupiers of such real estate, if any, setting forth the 
substance of the mortgage deed, and praying that judgment may be rendered 
for the debt, and that the equity of redemption may be foreclosed, and that 
the mortgaged property may be sold to satisfy the amount due. 

SEC. 5. If any part of the property be real estate the petition may be filed 
in any county where any part of the mortgaged premises are situated; but if 
it be exclusively for personal property it may be filed and proceedings com
menced as in personal actions. 

SEC. 6. The clerk of the district court shall issue a summons commanding 
the defendant to appear and answer such petition at the return day thereof, 
and if there be two or more defendants, and they reside in different counties, 
a separate summons shall be directed to each county including all the defendants 
therein, and the service and return of such summons shall be made as in actions 
at law. 

SEC. 7. If a return be made of such summons that any defendant cannot 
be found, an alias summons may be issued to the same or any other county, or 
publication may be made and proceedings therein had as in similar cases in 
courts of chancery. 

SEc. 8. Defendants whose names are ·unknown may be sued, and orders 
of publication may be made as in suits of chancery. 

SEC. 9. Any person claiming an interest in the mortgaged property may be 
made defendant to any such proceedings, on motion, and may plead any lawful 
plea in avoidance or bar of the deed or debt, and an issue shall be made and 
tried as in actions of law. 

SEC. 10. ff any person summoned or notified as aforesaid, thirty days 
previous to the return of such summons, do not appear and answer such pe
tition at the time required, judgment shall be rendered by default, and pro
ceedings had thereon as in actions at law. 

SEC. 11. All cases under the provisions of this act shall be tried at the term 
of the court to which the summons is made returnable, if such summons shall 
have been served thirty days previous to the return day thereof, unless for 
good cause shown. 

SEC. 12. If upon trial it be found that any part of the mortgage money is 
unpaid, and that the petitioner is entitled to recover the same, the court shall 
render judgment for the debt, interest and costs, and shall make an order that 
the mortgaged property be sold, describing the same as in the mortgage, or 
so much thereof as is sufficient to satisfy the amount found due, with interest 
thereon until paid. 

SEC. 13. Upon such order a special writ of fieri facias shall be is-[444lsued, ~i
rected to the sheriff, ref erring to the order of sale, and commanding the sbenff 
that of the real and personal estate, in such order specified, he cause to be 
levied the debt, damages and costs, together with interest thereon from the 
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date of the judgment, which shall be specially stated in the writ, and that he 
have the money at the return day of such writ. 

SEC. 14. Such writs shall be returnable as other executions, and the adver
tisement, sale, and conveyance of real and personal estate, under the same, 
shall be made as under other executions. 

SEO. 15. If such mortgage be for real estate, such writ of :fieri facias shall 
be directed to the county in which the same is situate, and if it be for personal 
property it may be directed to any county. 

SEC. 16. If the whole of the mortgaged property does not sell for a sum 
sufficient to satisfy the amount due, an execution may be issued against the 
defendant as on ordinary judgments. 

SEO. 17. If any mortgagee, his executor, administrator, or assignee, shall 
receive full satisfaction for the amount due on any mortgage, he shall, at the 
request of the person making satisfaction, acknowledge satisfaction thereof on 
the margin of the record in which such mortgage is recorded. 

SEC. 18. If any person, thus receiving satisfaction, do not within sixty days 
after being requested, acknowledge satisfaction as aforesaid, he shall forfeit 
to the party aggrieved any sum not exceeding the amount of the mortgage 
money, to be recovered by an action of debt in any court of competent juris-
diction. 

SEC. 19. Such acknowledgement of satisfaction, made as aforesaid, shall 
have the effect to release the mortgage and bar all actions brought thereon, 
and revest in the mortgagor or his legal representatives all title to the mort-
gaged property. 

SEC. 20. If such mortgaged property be redeemed by payment to the officer 
before the sale, such officer shall make a certificate thereof and acknowledge the 
same before some officer authorized to take the acknowledgment of deeds for 
lands, and such certificate shall be recorded in the office in which the mortgage 
is recorded, and shall have the same effect as satisfaction entered on the margin 
of the record. 

Approved February 14, A. D. 1843. 

• 
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[445] CHAPTER 104. 

NE EXEAT AND INJUNCTIONS. 

AN ACT regulating the issuing of writs of ne exeat and injunctions. 

SECTIOX. 

1. Writs of ne exeat, in what cases 
granted. 

2. Remedies of obligors against each 
other, when one or more are about 
to remove, securities, etc. 

3. Application for writ, how made, en
dorsement when granted, bond 
and security, conditions, suit for 
damages, etc., etc. 

4. Return of writ, in vacation and. 
5. Writ to contain summons, defendant 

to give bond, security, condition, 
etc., etc. 

6. Security may surrender the princi
pal and be discharged. 

7. Return of writ, proceedings in court, 

SECTION. 

may be stayed, quashed, or set 
aside. 

8. Writs of ne exeat and injunction, 'by 
whom and when granted. 

9. Return of writs. 
10. When suit to be had upon an in

junction to stay. 
11. Limitation of injunction. Bond nec

essary to procure injunction dis
solved, complainant liable for 
costs, interests, etc. 

12. Attachment for contempt against per
son for breach of injunction. 

13. Motion to dissolve injunction, con
tinuance how procured, testimony, 
depositions, etc. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That writs of ne exeat repubUca may hereafter be granted, as well 
in cases where the debt or demand is not actually due, but exists fairly and bona 
fide in expectancy, at the time of making application, as in cases where the 
demand is due ; and it shall not be necessary to authorize the granting of such 
writ of ne exeat that the application should show that his debt or demand is 
purely of an equitable character, and only cognizable before a court of equity. 

SEc. 2. In case of joint or joint and several obligors, or debtors, if one or 
more of them be about to remove without the jurisdictional limits of this ter
ritory, talring their property with them, leaving one or more co-obligors or 
debtors bound with them for the payment of any sum of money, or for the 
delivery of any article of property, or for the conveyance of land at a certain 
time, which time shall not have arrived at the time of such intended removal, 
such co-obligor or debtor who remains shall be entitled, on application to a 
,vrit of ne exeat to [ 446] compel the co-obligor or co-debtor, who is about to re
move, to sec11re the payment of his part of the sum to be paid, or of the delivery 
of the property, or to convey or to join in the conveyance of the land. Also, 
in cases of security, the writ of ne exeat may issue on application of a security 
against the principal, or co-security when the obligation or debt shall not be yet 
due, and the principal or co-security is about removing out of the territory. 

SEC. 3. No writ of ne exeat shall be granted but on bill or petition filed, and 
affidavit to the truth of such allegations therein <!Ontained. Upon the granting 
of any such writ, the court, judge, or any person he may l1ave appointed for 
that purpose, granting the same, shall endorse, or cause to be endorsed, on the 
bill or petition in what penalty bond and security shall be required of the 
defendant, and shall also, before issuing the said writ, take bond of the com
plainant with good and sufficient security in such sum as the said court, judge, 
· or person authorized shall deem proper, conditioned that the said complainant 
will prosecute his blll, or petition, with effect, and that he will reimburse to 
the defendant such damages and costs as he shall wrongfully sustain by vaca-
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tion of the said ,vrit. If any defendant to sucl1 ,vrit of ne exeat shall think 
himself aggrieved he may bring suit on such bond, and if on trial it shall appear 
thnt such ,vrit of nc cxeat ,,·as prayed for, without a just cause, the person in
jured shall recoYcr damoge, to be assessed as in other cases on penal bonds. 

SEC. 4. 1\ll ,vrits of ne exeat shall be returnable into the district court of the 
proper county, and when granted by the judge, in vacation, may be issued 
11ncler the hand of the judge, or the judge 1nay direct the clerk of said court to 
issue the said writ, and to take bond of the complainant as above required. 

SEC. 5. The writ of ne ex eat shall contain a stlillmons for the defendant to 
appear in the district court, and answer to the said petition or bill, and upon 
the same being served upon him, he shall give bond with security in the sum 
endorsed on such writ, conditioned that be will not depart the territory without 
leave of said court, and that he will render himself in execution to answer 
any judgment or decree which the said court may render against him; and in 
default of giving such security, he may be committed to jail as in other cases, 
for the want of bail; no temporary departure of the defendant from the ter
ritory shall be considered as a breach of tl1e condition of the said bond, if he 
shall ret11rn before persona] appearance shall be necessary to answer or per
form any judgment, order or decree of said court. 

[ 447] SEG. G. 'l'h1: :-.·urcty, in any bond for the defendant, as aforesaid, 1nay at 
a11y tin1e b<'fore t lie said hond shall be forfeited, surrender the said defendant 
in c:xoncrntion of hirnse1f, in the same manner that bail may st1rrender their 
principal, and obtain the san1c discharge. 

SEc. 7. On the rctn1·n of the writ of ne exeat, if the same shall have been 
duly ~1:rYi'<l the 1·ourt shall proceed therein, as in other cases in chancery, if the 
mntters alleged in snid hill be purely of an eqt1itable character, and the time of 
performance of the duty or ohligation of the defendant bas expired, if not, 
then the proceedings shnll he stayed until it has expired; but the court may, 
nevertheless, proceed to detcr1ninc whether the said writ 011ght not to be quashed, 
or set aside. 

REC. 8. The supreme a11d district co11rts, in ter1n time, and any judge thereof 
in Yacatio1l, shnll have pO\'rer to grant ,vrit or writs of ne exeat and in
.innction. No \\'rit. of inj11n<'tion shall be granted to stay proceedings t1nder a 
judg,nent ohtninecl before a justice of the peace, for a s11m not exceeding twenty 
dolln rs hesid(\~ the costs. 

SEC. !>. '\"hen an iujunction shall he granted hy the supren1e court, or a judge 
thereof. it shall be returnable into the district court of the proper county. 

~EO. 10. ,\rh(•l'P an injnnetion shall he g1·antcd to stay a suit or judg111cnt 
at la,\\ the proceeding:,; shall be had in the county where the judgment was 
ohtninf'<l. or the suit is pending. and the ,vrit of suhpoena may be sent. in the 
first instHnce. into an)T county ,Yithin thiR territory where the defendant resides. 

St-:c. 11. No injunction slu1ll he granted to stay any judgment at law, for a 
great(•l' sutn thhn the cotnplainant shall sho\V' himself equitably not bound to pay, 
a1Hl so n1nch as shnll he sufficient to coYer costs. Every injunction, when 
grantf'1l, shn11 opcrntr. as a rel<>asc of all errors in the proceedings at la\\T that 
nrc prnyed to be enjoined. No inj11nction shall be issued unless the complainant 
shall huvc preYiously executed n. bond, " 'ith sufficient surety, to the defendant, 
approved hy the court or judge granting such iujun<'tion, and filed with the 
clerk. in douhlc the S11n1 directed to be enjoined; conditioned for the payment 
of nll money anu costs due, or to he due. to the plaintiff in the action at law, 
nnd also nll such costs and damages, as shall he a"·arded against the complain
nnt, in ease the injunction shall he dissolYed1 or such hond n1ny be entered into 
before the clerk of the district court of the county \\'here the writ is required 
to be issued; the court or judge grRnting the in,i11nction. baYing first approYed 
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the security. If the injunction be dissolved in the whole or in part, the com
plainant shall pay, exclusive [ 448] of legal interests and costs, such damages as 
the court shall award on such part as may be released from the injunction, and the 
clerk shall issue execution for the same, when he issues execution upon such 
judgment. 

SEC. 12. If any person, against whom a writ of injunction shall be issued, 
shall, after the service thereof, be guilty of disobedience to, and breach of said 
injunction, it shall be lawful for the judge granting the same, or if the same 
were granted in open court, then for any judge of that court, in vacation, to issue 
an attachment against the said person for a contempt, upon his being brought 
before the said judge, unless he shall disprove or purge the said contempt, the 
said judge may, in his discretion, commit him to jail until the sitting of the 
court in which the said injunction is pending, or take bail for his appearance 
in the said court at the next term thereof, to answer for the said contempt, and 
to abide the order of the court thereon. 

SEc. 13. Upon the filing of an answer, it shall be in order at any time, in 
term, to move for the dissolution of the injunction, and upon such motion, it 
shall be lawful for the parties to introduce testimony to support the bill and 
answer, the court shall decide such motion upon the weight of testimony, with
out being bound to take the answer as absolutely true. If after such dissolution 
is moved for, the plaintiff in the bill will satisfy the court by his own affidavit, 
or the affidavit of any disinterested person, that the answer, or any material 
part thereof, ( to be specified in such affidavit) is untrue, and that he has wit
nesses whose testimony he believes he can procure by the next term of the court 
who will disprove the said answer, or such material part thereof as shall be 
specified as aforesaid, and that he has had no opportunity to procure such testi
mony since the coming in of the answer, it shall be lawful for the court to grant 
a continuance of the said motion until the next term. The testimony to be heard 
on such motions, aside from the bill and answer, shall be by deposition in writ
ing, taken as in other cases in chancery proceedings, except the affidavits which 
may have been filed with the bill o.r answer, which may be read on such motion 
as heretofore, and the depositions taken to dissolve an injunction may be read 
on the final hearing of the cause in which they have been taken. 

Approved January 25, A. D. 1839. 

, 
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• [ 449] CHAPTER 105. 

NOTARIES PUBLIC. 

AN ACT to provide for the appointment of notaries public, and to prescribe their duties. 

SECTIO:'.\". 

1. Appointment. 

SECTION, 
7. Disposition of papers in case of 

death. 
2. Bond. 
3. Notice of protest to maker, etc., of 

bills of exchange to be given. 

s: Penalty for neglect. 
9. Same. 

10. District clerk to receive records. 
4. To keep record. 11. And make copies. 
5. To serve notice personally. 12. Penalty for destroying records. 

6. Seal of office and powers. 13. Recovery of forfeitures. 

Be it enacted by the Council and House of Representatives of the Territory 
of Ioiva: 

SECTION 1. That the governor of this territory, by and with the advice and 
consent of the council, may appoint and commission one or more notaries pub
lic in each organized county, who shall hold their office three years, unless 
sooner removed. 

SEC. 2. Each notary public, so soon as he receives his commission, shall 
repair to the office of the clerk of the district court of his proper county, and 
giYe hond to the governor in the sum of five hundred dollars, with sufficient 
securit)\ to be approved of by such clerk, conditioned for the due and faithful 
perfor1nance of his dt1ty as notary public, which bond shall be filed in the 
office of the clerk, and, if forfeited, be sued for in the name of the territory, 
and .for its t1se. 

SEC. 3. It shall be the duty of each notary -public, whenever any bill of 
€Xchange, promissory note, or other written instrument shall be by him pro
teste<l for non-acceptauce or non-payment, to give notice thereof in writing to 
the n1aker an(1 endorsers of any bill of exchange and to the maker, and each se
-curity or endorser of any promissory note or written instrument, immediately 
after such protest shall have been made. 

SEr. 4. It shall be the duty of each notary public to keep a correct record 
of all such notices, and the time and manner ii:i which the same shall have been 
servr<1. and of the names of all the parties to whom the same were directed, and 
the clrscription ancl amount of the instrument [ 450] protested, which record shall, 
11t all tin1es, be competent evidence to prove such notiee in any trial before any 
<·ourt in this territory; and to all the attestations, protestations, and other 
instrn1nents of publication of the said notaries public, due faith shall be given. 

SEc. 5. It shall be the duty of the notary public, personally, to serve the 
11oticr upon the person protested against, provided said person reside within 
t"·o n1iles of the office of such notary pt1blic; but if said person reside more than 
tv.·o n1iies from such office, then the said notice may be forwarded by the first 
mail or other safe conveyance. 

SEc. 6. Each notary public shall procure a seal, which shall be called the 
'' notarial seal,'' and he shall have full power and authority to administer oaths, 
nncl take acknowledgments or proofs of deeds, mortgages, powers of attorney, 
and other instruments of ,vriting, with or without the release and assignment 
,of do,ver. 
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SEC. 7. On the death, resignation, or removal from office, of any notary 
pµblic, hi3 records, together with all his official papers, shall be deposited in 
the office of the clerk of the district court for the same county in which said 
notary public resided. 

SEC. 8. If any notary public, on his resignation or removal from office, shall, 
for the space of three months, neglect to deposit his records and official papers 
in the clerk's office, he shall forfeit a sum not exceeding five hundred dollars. 

SEC. 9. If the executor or administrator of any deceased notary public, 
shall, for the space of three months, after his acceptance of such appointment, 
neglect to deposit in the clerk's office, the records and official papers of such 
deceased notary, which shall come into his hands, he shall forfeit a sum not 
exceeding five hundred dollars. 

SEC. 10. The several clerks of the district court shall receive, and safely 
keep, all the records and official papers of any notary public which are, in this 
act, directed to be deposited in the office of said clerks. 

SEC. 11. Said clerks shall make and certify copies of any records and official 
papers of any notary public deposited with them, for which copies they shall 
be paid the same fees that such notary public would have been entitled; and 
all copies certified by the said clerk shall have the same effect in law as if they 
had been certified by such notary public. 

SEC. 12. If any person shall knowingly destroy, deface, or conceal, any 
records or official papers of any notary public, he shall forfeit a [ 451] sum not ex
ceeding one thousand dollars, and moreover be liable in damages to any party 
injured. 

SEC. 13. When any forfeiture is incurred by tbis act, it may be recovered 
by action of debt in the name of the territory and for its use. 

Approved December 24, A. D. 1839. 

• 
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CHAPTER 106. 

PROMISSORY NOTES, &c. 

AN ACT relative to promissory notes, 'bonds, due bills, and other instruments of writing. 

SECTION. 

1. Bonds, notes, etc., to be taken accord
ing to their purport. 

Assignment thereof and its effects. 
Suits for the recovery of money, or 

property promised, and the right 
of action. 

2. Assignor liable when due diligence 
has been used by assignee, proviso. 

3. Defense of maker in suit upon en
dorsed note or bill. 

4. Notice of payment to endorsee and 
its effect on trial. 

5. Want of consideration or failure of, 
a good defense. 

6. Fraud or circumvention pleaded in 
bar. 

SECTION. 

7. When personal property to be paid, 
time, place, and manner of tender. 

8. Effects of legal tender as to personal 
property, proviso, relative to cer
tain kinds. 

9. Corporations, partnerships, etc., style 
of suits, judgment and execution, 
individual liability herein. 

10. Signature to notes, must be denied 
under oath, ,proviso as to judg-
ment. 

11. Signature to notes by agent, how 
governed. 

12. Repealing clause. 
13. Act when t~ take effect. 

Be it enacted by the Council and House of Representatives of the Te1rritory 
of Iowa: 

SECTION 1. That all promissory notes, bonds, due bills and other instru
ments of writing made by any person, body politic or corporate, whereby such 
person or persons promise to pay any sum of money or articles of personal 
property, or any sum of money in personal property, or acknowledge any sum 
of money or articles of personal property to be due, shall be taken to be due 
and payable to the person to whom the said note, bond, due bill, or other instru
ment of writing is made, and any such note, bond, due bill or other instruments 
of [ 452] writing, made payable to any persons, shall be assignable by endorse
ment thereon, under the hand of such person and of his assignee, in the same man
ner as bills of exchange, so as absolutely to transfer and vest the property thereof, 
in each and every assignee successively; and any assignee to whom such sum of 
money or personal property is by such endorsement made payable, or in case 
of the death of such assignee, his executor or administrator, may, in his name, 
institute and maintain the same kind of action for the recovery thereof against 
the person who made and executed such note, bond, bill, or other instrument of 
writing, or against his executor or administrator, as might have been main
tained against him by the obligee or payee in case the same had not been as
signed, and in every such action in which judgment shall be given for the plain
tiff, he shall recover his damages and costs of suit as in other cases: provided, 
that the maker shall never be allowed to allege payment to the payer made 
after notice of such assignment, as a defense against such assignee. ' 

SEC. 2. Every assignor, or his heirs, executors, or administrators on every 
such note, bond, bill, or other instrument of writing, shall be liable to the action 
of the assignee thereof, or his executors or administrators, if such assignee shall 
have used due diligence by the institution and prosecution of a suit against 
the maker or makers of such assigned note, bond, bill, or other instrument of 
writing, or against his heirs, executors or administrators, for the recovery of 
the money or property due thereon, or damages in lieu thereof : provided, 
tl1at if the institution of such suit would have been unavailing, or that the 
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maker had absconded or left the territory when such assigned note, bond, bill, 
or other instrument of writing became due, such assignee, his executor, or ad
minlstrator, may recover against the assignor, or against his heirs, executors, 
or administrators as if due diligence by suit had been used. 

SEC. 3. If any such note, bond, bill, or other instrument of writing, shall 
be endorsed after the day on which the money or property therein mentioned 
became due and payable, and the endorsee shall institute an action thereon 
against the maker and signer of the same, the defendant being maker and 
signer shall be allowed to set up the same defense that might have been done 
had the said action been instituted in the name and for the use of the person 
or persons to whom the said note, bond, bill, or other instrument in writing 
was originally made due and payable. 

SEC. 4. If any such note, bond, bill, or other instrument in writing [453] shall 
be endorsed before the day the money or property therein mentioned became 
due and payable, and the endorser shall institute an action thereon, the defend
ant may give in evidence at the trial any money or property actually paid on 
the said note, bond, bill, or other instrument in writing, before the said note, 
bond, bill, or other instrument in writing was endorsed or assigned to the 
plaintiff, by proving that the plaintiff had sufficient notice of the said payment 
before he accepted or received such endorsement. 

SEC. 5. In any action commenced in any court of law in this territory, upon 
any note, bond, bill, or other instrument in writing, for the payment of money 
or property, or the performance of covenants or conditions by the obligee or 
payee thereof, if such note, bond, bill, or other instrument in writing was made 
without a good and valuable consideration, or if the consideration upon which 
such note, bond, bill, or other instrument in writing was made has wholly failed, 
it shall be lawful for the defendant against whom such action shall have been 
commenced by such obligee or payee, to plead such want of consideration, or 
that the consideration has wholly, or in part, failed; and if it shall appear that 
any such note, bond, bill, or other instrument in writing was made without a 
good or valuable consideration, ·or that the consideration has wholly failed, the 
verdict shall be for the defendant; and if it shall appear that the consideration 
bas failed in part, the plaintiff shall recover according to the justice and equity 
of the case: pro¥ided, that nothing in this section contained shall be construed 
to affect or impair the right of any bona fide assignee of any instrument made 
assignable by this act where such assignment was made before such instrument 
became due. 

SEC. 6. If any fraud or circumvention be used in obtaining the making or 
executing of any of the instruments aforesaid, such fraud or circumvention 
may be pleaded in bar to any action brought on such instruments, whether 
such action be brought by the party committing such fraud or circumvention, 
or by any assignee of such instruments. 

SEC. 7. In all cases where any of the before mentioned instruments of writ
ing are for the payments or delivery of personal property, other than money, 
and no particular place be specified in such instruments of writing for the 
payment or delivery thereof, it shall be lawful for the maker of any such instru, 
ment to tender or cause to be tendered on the day mentioned in such instru
ment, the personal property therein mentioned, at the place where the obligee 
or payee of any such instrument [454] resided at the time of the execution there
of: provided however, if such personal property be too ponderous to be easily 
removed, or if the obligee or payee of such instrument had not, at the time of 
the execution of such instrument of writing, a known place of residence in 
the county where the maker or makers reside, then it shall be lawful to tender 
such personal property at the place where the maker or makers of such instru
ment resided at the time of t he execution thereof. Any tender made in pur-
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suance of this section shall be equally as valid and legal in case any such in
strument of writing shall have been assigned in pursuance of the first section 
of this act, as if no such assignment had been made. 

SEC. 8. A legal tender of any such personal property shall discharge the 
maker of any such instrument from all liability thereon, and the property thus 
tendered is hereby declared to be vested in the legal holder and owner of any 
such instrument of writing, and he may maintain an action for the recovery 
thereof, or for damages if the possession be subsequently illegally withheld 
fron1 him: provided however, if any such property, so tendered, shall be of a 
perishable nature or shall require feeding, and the person owning and holding 
such instrument of writing be absent at the time of tendering the same, it shall 
be the duty of any person making such tender to preserve, feed, or otherwise 
take care of the same, and he shall have lien on such tendered property for his, 
her, or their reasonable trouble, and the expenses of feeding, prescribing, or 
sustaining such property until payment be made for such trouble and expense. 

SEC. 9. That in all suits brought in any court of this territory, upon any 
promissory note, bond, bill, or other instrument of writing made payable to, 
or b)r any corporate body, by their corporate name, or any association of indi
viduals by their associate na1ne, or partners trading together under their part
nership name and style, it sl1all only be necessary to prove the corporate, 
associate, or partnership name and style, without proving the nan1es of the 
indiYiduals who compose the sa1ne, and when in any such suit judgment be 
r ender ed against sucl1 cor porate body, association of individt1als, or partners, 
said judgn1ent shall be entered up against such corporate bod>T, association of 
indiYiduals, or partners under the same nan1e and style as that in which said 
suit is instituted, and the execution when issued on said judgment against sucl1 
corporate body, association of individuals or partners, in the corporate, asso
ciate or partnership name and style, said execution shall run against his, her, or 
their individual as ,Yell as corporate, associate or partner-[ 455]-ship property, 
and shall he leYied thereon and collected in like manner as if the suit had been 
instituted in the individ11al names of the partners composing such corporate body, 
association of individuals, or partnerships. 

SEC. 10. The signature to all bills, promissory notes, bonds, or other instru
ments of writing, or to any assign1nents thereon on which suit is or may be 
commenced in any of the courts of this territory, shall be consider ed prirna 
f acia evidence of their exec11tion, and the party denying the same, his agent, 
or attorney, shall deny the same by oath, when the party introducing the in
strument shall proYe the signature by extrinsic eYidence: proYided, if the de
fendant fails to appear at the first term of the court, the plaintiff in order to 
obtain a judgn1ent against him at that term, must prove the execution and' 
assignment of the note, bond, or other instrument. 

SEC. 11. The signature to all promissory notes, bonds, bills, or other instru
ments of writing, (the same having been executed by an agent, in the name of 
his principal,) on " rhich suit is or may be commenced in any of the courts of 
this territory, shall be considered as prima f acia evidence of their execution, 
and shall be governed in all respects as other promissory notes, bonds, bills, or 
other instruments of writing, according to the provisions of the tenth section 
of this bill. 

SEC. 12. That an act, entitled an act, r elative to promissory notes, bonds, 
due bills, and other instruments of writing, approved January 4, 1839, be and 
the same is her eby repealed. 

SEC. 13. This act to take effect, and be in force, from and after its passage. 
Approved F ebruary 8, A. D. 1843. 
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O1-IAPTER 107. 

OATHS AND AFFIDAVITS. 

AN ACT concerning oaths and affidavits. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That the following officers are hereby authorized and empowered 

to administer oaths and affidavits, in all cases wherein such oath or affidavit 
may be required by law, viz: Justices [456] of the peace, clerks of the district 
court, the clerk of the supreme court, notaries public, and judges of probate. . 

SEC. 2. This act to take effect and be in force from and after its passage. 

Approved February 10, A. D. 1842. 

CHAPTER 108. 

PUBLIC LANDS. 

AN ACT to provide for the collection of demands growing out of contracts for sales of 
improvements on public lands. 

SECTION. 
1. "'hat contracts hereafter made shall 

'be deemed valid. 

SECTION. 
2. Conveyances to be binding and effec

tual. 

Be it e·nacted by the Council a11,d House of Representatives of the Territory 
of Iowa: 
SECTION 1. That all contracts, promises, assumpsits, or undertakings, either 

written or verbal, which shall be made hereafter in good faith, and without 
fraud, collusion, or circumvention, for sale, purchase, or payment, of improYe
ments made on the lands owned by the government of the United States, shall 
be deemed valid in law or equity, and may be sued for and recovered as in 
other contracts. 

SEC. 2. That all deeds of quit claim, or other conveyance of all improve
ments upon public lands, shall be as binding and effectual, in law and equity, 
between the parties, for conveying the title of the grantor in and to the same, 
as in cases where the gr an tor has the fee simple to the premises conveyed. 

Approved January 15, A. D. 1839. 



PUBLIC LANDS 323 

[ 457] CHAPTER 109. 

PUBLIC LANDS. 

AN ACT to prevent trespass and other injuries being done to the possession of settlers 
on the public domain, and to define the extent of the right of possession on the said 
lands. 

SECTION. 

1. Boundary and extent of claim. 
2. Abandonment. 

SECTION. 

3. Particular case in which action may 

be sustained. 

B e it enacted by the Ooitncil and House of R epresentatives of the Territory 
of I owa: 

SECTION 1. That hereafter in actions of trespass,quare clausum fregit, tres
pass, ejectment, forciblie entry and detainer, as well as forcible detainer only, 
when any person ma)r be settled on any of the public lands in this territory, 
where the same have not been sold by the general government, his, her or their 
possession shall be considered on the trial as extending to the boundaries em
braced by the ''claim'' of such person or persons, so as to enable him, her, or 
them, to have and maintain either of the aforesaid actions without being com
pelled to prove an actual enclosure: provided, that such "claim" shall not 
exceed in number of acres the amount limited to any one person, according 
to the custom of the neighborhood in which said land is situated, and shall 
not in an;>r case exceed in extent three hundred and t,venty acres: and provided, 
that suC'h "rlaiin" 1nay be located in two different parcels as will suit the con
venience of the holder. But no such holder shall be entitled to hold a "claim'' 
le~ than the srr1allest legal sub-division, agreeably to the la,vs of the United 
States relative to selling the public lands. And all such claim, or part of a 
claim, shall be marked out, so that the boundaries thereof can be readily traced, 
and the extent of said clai1n easily known : provided, that no person shall be 
entitled to sustain either of said actions for possession of, or injury done to, 
any ''claim'' ( except mineral lots) unless he has actually made an improve
ment, as required by the custom of the neighborl1ood in which such claim or 
claims may be sitt1atecl 

SEC. 2. ""\. neglect of a claim by the ovvner, and those under whom he claims, 
for n p~rind of six 111onths, or more, shall be considered [ 458] such an abanclon-
1nent as to p1·er lu(le said o,,ner fro1n sustaining either of the aforesaid actions .. 

SEc. 3. )\othing in this act contained shall be construed to prevent any 
person fro1n st1staining either of the aforesaid actions, when there shall be an 
rictnal enclosure, for an injury done ,vi thin the same, although t11e '' clain1'' of 
sucl1 person, enclosed and unenclosed, may exceed in the ,vhole three ht1ndred 
and twenty acres. 

1-\.pproYed Jant1ary 25, A. D. 1839. 

• 
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CIIAPTER 110. 
I 

I 

PARTITION. 

A~ ACT to provide for the partition of real property. 

SEC'TI0X. 
l. When suit may be com1nenced for 

partition. 
2. Petition and affidavit. 
3. Who must be parties to suit. 
4. Infant o,vncrs. 
5. Court may appoint guardian. 
G. Summons served. 
7. Notice to unknown defendants. 
8. What it shall <:ontain. 
9. Publication of notice. 

10. Defendant's ans,ver. 
11. What it may deny. 
12. Issue formed. 
13. Tried by juries. 
14. Amendment and effects. 
15. When new parties introduced. 
16. Issues of fact. 
17. What each of parties to exhibit. 
18. When statement to be taken as true. 

19. Judg111ent. 
20. Parties not appearing. 
21. Incumbrance. 
22. Commissioners. 
23. Vacancy. 
24. Affidavit by commissioners. 
25. Acts of majority valid. 
26. To report i'f partition would be pre• 

judicial. 
I 

27. Partition arcording to value. 

28. Report. 
2!1. Allotment of shares. 
30. Partition of part of property. 
31. Allo,vance to com1nissioners 

32. Costs. 
33. Report to be acknO"-'ledged. 

Si::cTio~. 
34. ~lay be set aside. 
35. Conflrn1ation. 
36. When judgment conclusive. 

37. Other cases. 
38. Court may order sale of property. 

39. Security. 
40. General incumbrance. 
41. Holders to- 'be parties. 
42. NotiC'e of sale. 
4:t Report to be filed. 
44. Conveyances. 
45 If sales disapproved. 
46 Conveyance to be recorded. 
47. Share of party under legal disability. 
4S. Proof of in<:umbrance. 
[ 4591 49. Calculation of estate [or life. 
50. Investment of proceeds if consent be 

not given. 
51. Not to delay distribution. 
:;!!. llolder of incumbrance. 
53. Contingent interest. 
54. Share of absent o"·ner. 
55. Expense;s. 
56. Equity po,vers. 
57. Security to refund. 
58. Security to be by bond. 
59. 110,v investn1ents to be made. 
60. Discharge of security, etc. 
61 Clerk to receive and apply moneys. 
62. In what cases petition to pay costs. 
63. \Vrit of error mar be brought. 
64. What errors may be assigned there· 

on. 
65. Judgment by court a'bove. 

Be il enacted by the Council a1id House of Representatives of the Territory 

of Iowa: 
~ECTT01' 1. 'l'hat any one or more joint tenants or tennnt in rom1non of any 

lands, tene1nents, or hereditaments, being entitled to the present possession 
thereof, may c•ommence suit in the district court of the county where the prem-
ises are situated, for a partition thereof. 

SEC. 2. f;urh application ~hall he by petition. dsrcribing the property and 
the respective interests of all the joint O\Ync>rs thereof. if kno,rn. and if unkno,v~1 
stating that fn<·t nlso. " ·hi~h partition shall be Yerified hy affidavit. and filed 1n 
the office of the clerk of the court. 
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SEC. 3. All persons having interests in such property liable to be affected 
by the proceedings, whether they be in possession, expectancy, or by way of 
incumbrance, must, as far as known, be made parties to the suit, either as pe
titioners or defendants. If not included at first, their names may be inserted 
at any time during the progress of the cause. 

SEC. 4. If any of such joint owners be an infant, or otherwise legally in
capable of acting for himself in the premises, the person to whom the care of 
his share of the joint property is, by law, intrusted, shall, so far as regards the 
proceedings authorized by this act, be deemed the owner thereof. 

SEC. 5. If such incapable person shall have no one legally authorized to 
act for him as aforesaid, the court may, for that purpose, appoint a guardian 
ad litem, who shall give such security for the faithful discharge of his duties 
as the court may direct. 

SEC. 6. After filing the petition aforesaid, a snmmons shall issue which shall 
be served and returned, as in other cases. 

SEC. 7. If said summons be returned ''not found'' as to any of the defend
ants, or if the petitioners believe it at all probable that there may be joint 
owners not known and not named in the petition, the court may, upon their 
application, direct the clerk to make out a notice to [ 460] such defendants not 
known or not found as aforesaid, to be signed by him, and furnished to the peti
tioners, or their attorney, on demand. 

SEC. 8. Sucl1 notice shall state concisely the objects of the petition afore
said, and the names of the parties thereto, and shall require all persons inter
ested in the property therein described, ( whether such persons are named in 
said petition or not) to appear and answer said petition on or before the first 
day of the court, or that the proceedings had in the cause thereafter, will be 
binding and conclusive on them forever. 

SEC. 9. The publication of such notice once in each week, for twelve weeks 
ffilccessively, in some newspaper printed most conveniently to the place where 
the court is held, and for four successive weeks in some newspaper printed at 
the seat of government for the territory, (such publications to be made as soon 
as practicable after the issuing of such notice) shall be considered in all re
spects equivalent to a personal service of the summons aforesaid. 

SEC. 10. The answer of the defendants may be either joint or separate, and 
must state tl1e amount and nature of each of their respective interests. 

SEC. 11. Or it may deny the right of either and all the petitioners to any 
part of said property, or that, having an interest, they had no right to present 
possession, or any other matter which would ·bar the right of the petitioners 
to commence the suit; and if such answer be admitted or found true, the pro
ceedings shall be dismissed at the cost of the petitioners. 

SEC. 12. Any of the parties in interest, who shall have appeared as afore
said, either as petitioners or defendants, may reply to the answer of any other 
party, and \vhenever an issue is formed, the court shall direct it to be entered 
on the record. 

SEc. 13. The different issues of fact may be tried by separate juries, or 
any portion thereof by the same jury, at the discretion of the court. 

SEC. 14. After an amendment affecting the interests of any party, the court 
may allow further pleadings, and the making up of other issues. 

SEC. 15. After the introduction of new parties, as authorized by section 
third, unless notice shall have been given by publication, as hereinbefore pro
vided, the same proceedings in relation to such new parties shall be pursued, 
by summons or publication, as has been prescribed for the commencement of 
the suit. 

, 
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[ 461] SEC. 16. All issues of fact shall be tried by a jury unless the parties in
terested shall otherwise agree. 

SEC. 17. In all cases, each of the parties appearing, whether as petitioners 
or defendants, shall be required to exhibit his proof of title, and authentic 
copies of the conveyances by which the same is held, each of which ( or copies 
thereof) shall be filed with the clerk. 

SEc. 18. If the statements in the petition are not contradicted by some of 
the defendants, or by the aforesaid proofs themselves, such statements shall 
be taken as confessed and true. 

SEC. 19. After all the shares and interests of the parties shall have been 
settled in any of the methods aforesaid, judgment shall be rendered, confirming 
such shares and interests, and that partition be made accordingly. 

SEC. 20. The shares and interests of all those parties who shall not have 
appeared as aforesaid, shall, as between such parties, remain undivided. 

SEC. 21. Any incumbrance on the undivided share of any party shall, after 
petition, be confined to the particular share of such party. 

SEC. 22. After judgment of partition shall have been rendered as aforesaid, 
the court shall appoint three reputable citizens of the county to act as com
missioners for making such partition, and shall specify in an order of court, 
the number and nature of the shares into which the property shall be divided. 

SEC .. 23. If any of the persons so appointed shall die, resign, or neglect to 
serve, the court, or the judge thereof in vacation, may fill the vacancy. 

SEC. 24. Each of such commissioners, before proceeding to act, shall make 
affidavit that he will honestly and impartially execute the trust reposed in him, 
which affidavit shall be filed with the clerk of the court. 

SEC. 25. All the commissioners must meet together in the performance of 
their duties, but the acts of a majority so met shall be valid, subject, however, 
to the revision of the court. 

SEC. 26. If it shall appear to the commissioners that a partition of the prop
erty cannot be made without great prejudice to the owners thereof, they shall 
r eport that fact to the court. 

SEC. 27. Where a partition is deemed proper, it shall be made according 
to value, and not according to quantity. The commissioners shall designate the 
shares by permanent monuments, and may employ the county surveyor and 
necessary assistants to aid them therein. 

[ 462] SEC. 28. The report of the commissioners shall be in writing, signed by 
at least t"·o of then1. It shall describe the respective share$ with as 1nuch arrur
acy as would be necessary in a deed, and shall be accompanied with a plat of 
the premises. It shall also contain an item of their charges. 

SEC. 29. Where the case will admit, the court shall direct the co1nmissioners 
merely to make the partition into shares. The clerk, in open cot1rt, shall make 
the allot1nent of those shares, h)r first numbering the shares. and then dra"·ing 
the names of the corresponding owners, after the manner of selecting a petit . 
Jury. 

SEC. 30. Where the case requires, the commissioners may make a partition 
of a part of the property in the manner aforesaid and, as to the remain~er, 
may report as provided in section twenty-eight. The proceedings. in relation 
to each of the two portions thus divided or undivided, shall be the sa1ne, re
gpectively, as is by this act provided for property in either of the two pre
dicaments. 

SEC. 31. The court shall allow the com1nissioners t,vo dollars per iliem for 
their services and expenses, as well as for the surYeyor and other necessary 
assistants. , 

• 
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SEC. 32. All the costs of partition shall be paid in the first instance by the 
petitioners, but eventually by all the parties in proportion to their interests. 

SEc. 33. Said report, if not presented in court by the commissioners them
selves, must be acknowledged or proved in the same manner as required in the 
case of deeds to entitle them to be recorded. It shall then be filed with the clerk. 

SEC. 34. On good cause shown, the report may be set aside, and new com
missioners appointed by the court as often as the case may require, who shall 
proceed as above directed. 

SEC. 35. Upon the report of commissioners being confirmed, judgment shall 
thereon be rendered that such partition be :firm and effectual forever. 

SEC. 36. Where all the parties in interest shall have been duly notified to 
appear and answer the petition, either by the service of the summons, or by 
the publications, or by the publication hereinbefore prescribed, the judgment 
aforesaid shall be binding and conclusive upon all persons whatsoever. 

SEC. 37. rn other cases it shall only bind those who shall have been dt1ly 
served with the summons as aforesaid. 

SEC. 38. If the said commissioners shall report that the whole or [ 463] any por
tion of the property is so situated that a partition thereof cannot be made without 
great prejudice to the owners, the court, if satisfied that such report is correct, 
may cause an order to be entered, directing the commissioners to sell the prem
ises so situated at public auction, to the highest bidder, and also :fixing the 
terms of sale. 

SEC. 39. Before the commissioners proceed to sell as aforesaid, they shall 
give security, to be approved by the court, or judge thereof, conditioned for 
the faithful discharge of their duties as such commissioners. And at any time 
thereafter, upon good cause shown, such court or judge may require further 
or better security. 

SEC. 40. After making the order of sale as aforesaid, the court shall direct 
the clerk to ascertain and report whether there be any general incumbrance by 
mortgage, judgment, decree or otherwise, upon any portion of said property. 

SEC. 41. If such incumbrance be ascertained to exist, the holders thereof 
shall be made parties to the proceedings, and the same course pursued in re
lation thereto as directed in section nineteenth. 

SEC. 42. The commissioners shall give the same notice of sales to be made 
by them, as is required where lands are sold by the sheriff on execution. 

SEC. 43. After completing such sale, the commissioners shall report their 
proceedings to the court, with a description of the different parcels of land 
sold to each purchaser, and the price paid by him, which report shall be filed 
with the court. 

SEC. 44. If such sales be approved and confirmed by the court, an order 
shall be entered directing the commissioners, or any two of them, to execute 
conveyances pursuant to such sales: provided, that n0 such conveyances shall 
be made until all the money is paid, without receiving from the purchaser a 
bond and mortgage of the land so conveyed. · 

SEC. 45. If such sales be disproved, the moneys paid, and the securities 
given, shall be returned to the respective purchasers. 

SEC. 46. Such conveyances so executed as aforesaid, shall be recorded in 
the county where the premises are situated, and shall be a bar to all persons 
interested in such premises, who shall have been duly summoned or notified 
as hereinbefore directed. 

SEC. 47. Where any of the parties are under any legal disabilities, as men
tioned in section fourth, his share of the proceeds shall be paid over to the per
son who has represented him in the suit, to be invested [ 464] for the benefit of the 
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said owner, and to be subject to the laws relative to real property until after such 
disability has ceased. 

SEC. 48. Where the holder of an incumbrance shall have appeared pursuant 
to the provisions of section forty-one, he shall make proof of such incumbrance 
and the exact amount thereof, and if any issue of fact be thereon joined, it shall 
be tried as hereinbef ore directed. 

SEC. 49. If an estate for life or years be found to exist. as an incumbrance 
upon any part of said property, and if the parties cannot agree upon the sum 
in gross which shall be considered an equivalent for such estate, the court shall 
direct such sum to be calculated according to the principles of law applicable 
to annuities, and which the person entitled thereto shall consent to accept in 
lieu thereof, by an instrument under his hand and seal, and acknowledged or 
proved in the manner required in case of deeds to entitle them to be recorded. 

SEC. 50. If such consent be not given on demand, the court shall direct the 
proceeds of the whole share, upon which the incumbrance existed, to be in
vested, and the same disposition to be made of the proceeds thereof as though 
st1ch instrument had remained real property after partition. 

SEC. 51. The proceedings in relation to incumbrances, as above provided, 
shall not delay the distribution of the proceeds of those shares in regard to 
which no such proceedings are necessary. 

SEC. 52. Any person claiming to hold an incumbrance upon any portion of 
the property, in relation to which the suit is brought, may, in default of the 
owner thereof, appear and act as his representa.tive in any of the proceedings 
under this act. 

SEC. 53. Persons having a contingent interest in said property may be made 
parties to the proceedings herein authorized, and the proceeds of the share so 
situated shall be invested until such contingent interest vests in some ascertained 

owner. 
SEC. 54. In all cases the ascertained share of any absent or unknown owner 

shall also be invested for his benefit. 
SEC. 55. Before the proceeds of any sales hereby authorized shall be paid over 

or invested. the due proportion of the expense of the aforesaid proceedings shall 
first be deducted. 

SEC. 56. The proceedings authorized by this act, being intended as a sub
stitute for all partitions in chancery as well as at law, the court is authorized 
to exercise equity powers, except as herein otherwise provided. 

SEC. 57. The court may, in its discretion, require all or any of the [-!65] parties 
before they shall receive the moneys arising from any sale as aforesaid, to give 
satisfactory security to refund such moneys, with interest, in case it shall after
wards appear that said parties were not entitled thereto. 

SEC. 58. Whenever by this act security is required to be giYen, it shall, 
unless otherwise provided, be by bond to the clerk of the court, and filed in his 
office, and if the conditions thereof be broken, it shall be prosecuted by him, 
or his successors, for the use of tl1e parties aggrieved, whenever required by 
them so to do. 

SEc. 59. All investments under the provisions of this act shall be made upon 
bond and mortgage of real estate, of the clear unincumbered value of at least 
twice the value of the investment, and the security shall be giYen, and the 

· breach thereof presented, as provided in the preceding section. 
SEC. 60. No such security shall be discharged, transferred, or impaired, by 

any act of the clerk, without an order from the court entered on the minutes 
thereof. 
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SEc. 61. Such clerk shall receive all moneys as they become due, and apply 
or re-invest the same, according to the circumstances of the case, as the court 
shall direct; and shall once in each year, or oftener if required by the court, 
render to said court an account in writing, and on oath, of all moneys received 
by him, and of the application thereof. 

SEc. 62. If the petitioners for any partition shall become nonsuit, or suffer 
a discontinuance, or a verdict shall pass against them, or judgment 'Shall be 
rendered against them on demurrer, they shall pay costs, to be recovered and 
collected as in personal actions. 

SEC. 63. Upon any :final judgment, rendered pursuant to tpe provisions of 
this act, a writ of error may be brought by any of the parties to such judg
ment, either jointly or separately, in the same manner as in personal actions. 

SEC. 64. Errors may be assigned upon such writ for any erroneous adjudi
cation upon the rights of any of the respective parties, and the court shall direct 
the person, whose interest is affected by such adjudication, to appear in such 
cause as a defendant in error. 

SEc. 65. Judgment may be given by the court above either for affirmance 
or reversal in part, or in whole, or a new adjudication of the matter may be 
directed in the court below. The proceedings in other respects shall be the • 
same as in personal actions. 

Approved January 4, A. D. 1839. 

[ 466] CHAPTER 111. 

PRACTICE . 
• 

AN ACT to amend an act relative to practice in the district courts of this territory. 

SECTION. S ECTION. 

1. Duty of clerks of district courts in 2. Act when to take effect. 
certain cases. 

Be it enacted by the Council and House of Rep1·esentatives of the Territory 
of Iowa: 

SECTION 1. That hereafter, when any action is pending, in any of the district 
courts of this territory, it shall be legal for the clerk of said court, and it is 
hereby made his duty, on the application of any party to any such suit, to 
issue subpoenas for witnesses into any adjoining county in this territory, which 
shall be issued and returned as in other cases; and all subsequent process shall 
issue accordingly, as in other cases. 

SEC. 2. This act to take effect and be in force from and after its passage. 
Approved January 15, A. D. 1841. 

• 



• 

• 

• 

330 PRACTICE 

CIIAI'TER 112. 

PRACTICE. 

AN ACT regulating practice In the district courts in the territory of Io·wa. · 

SLCTIO:\'. 

1. Authority, test, date and return of 
"' ri ts. 

2. Service and return of ,vrits, proviso. 
3. Continuance granted for certain reas

ons. 
4. Proceedings on trial when one or 

more defendants are absent, judg-
ment. etc. 

5. Sheriff punished as for contempt for 
neglecting or refusing to return 
summons. 

G. Effects of failure to file declaration 
at certain time before first term. 
and also second term of court. 

7. Cler le to keep docket. apportion and 
classify causes. etc. 

[ 46i 1 8. Duty of clerk as to " 'itnesses. 
9. '\'hen court may decide la,v and 

faC'tS. 
10. Parties required to produce books, 

etr ., particulars to be fl led in de
fendant's plea. 

11. Time of pleading, jud~ment by de
fault, continuance, admission of 
facts, etC'. 

12. Multiplicity of pleas, general issue 
and special matter, verification of 
pleas, etc., proviso. 

13. Damages how assessed, "·hen judg-
ment by default. 

14 When judgments by default set aside. 
15. Affidavits made In court to be filed. 
16. Actions on penal bonds, breaches of 

covenants, penalty to stand as se
curity, damages, &c., &c., proviso 
relative to notice to defendant. or 
attorney. 

17 Set off, plea, and notice, judgment 
for defendant. 

18. Peremptory challenges, docun1entary 
evidence, non-suit, &c. 

19. Dills of exception part of record, re
fusal of judge to allow remedied by 
supreme court. 

20. Verdict how rendered, exceptions, 
motion for new trial, arrest of 
judgment, grounds for motion, stay 
of proceedings, limitation, etc., etc. 

21. General verdict ho"' sustained. 
22. Judgment by confession, release of 

errors, record in such cases. etc. 
23. .Judgment arrested for error, order 

of court. 

S1-:t ·110:--. 

24. Fee book of clerk, ,vhat it shall set 
forth. a public record. bill or costs 
to accompany execution, bo,v col
lected, etc. 

25. Bill of costs to correspond with fee 
'book, otherwise void, names of wit
ne1:1s, and attendance to be stated 
in same. 

26. Docket book, character and correc
tion of fee book. 

28. 

Judgment docket, order thereof, duty 
of clerk. detailed satisfaction of 
judgn1ent. penalty for neglect, how 
recovered. etc. 

Remedy against sheriff for refusal to 
return execution. party may apply 
for relief, duty of courts to grant 
order, its requirements, etc., pro-
viso. 

'.!9 . Return of executions to be entered, 
penalty for failure. 

30. \Vrits of summons, ho"· served. 
31. How served against corporations. 
32 flo"· against ('Ounty con1missioners. 
33. Costs for plaintiff in actions of tort 

,vher<• damag€s are less than fifty 
dollars. 

34 . Division in opinion in court on hear
ing an appeal. 

35. Charge of district court confined to 
law. 

36. Scra,vl equal to seal. 
3i. Incompetent ,vitnesses. 
38. Non-joinder in appeal or writ of er

ror not to affect proceedings there-
on. 

39 :\linors may sue by next frie1:d. 
40. Proceedings where defendants re

side In different counties. 
41. Interpreters. 
4 2. Declaration not necessary to be fl led 

in sclre facias to revive judgment. 
43. Filing bond or note, etc., petition and 

form. 
44. Assignment of bond or note. 
45. Petition equal to a declaration. 
46. J)efects after Yerdict. ho"· cured, 

election of remedies. 
47. Rept>allng C'lause. 

See note. 

• 
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SECTION. 

48. Execution with attachment served on 
garnishee. 

49. Judgment against garnishee. 

SECTION. 

60. Writs of scire facias not necessary 
to r~vive judgment until the }9.pse 
of five years. 

( 468] Be it enacted by the Council and House of Represen,tatives of the Territory 
of Iowa: 

SECTION 1. That all writs issued by any court in this territory, shall run 
in the name of the United States of America, and bear test in the name of the 
presiding judge, and shall be sealed with the seal of said court, signed by the 
clerk thereof, and made returnable to the first day of the next term after the 
date of such writ. 

SEC. 2. It shall be the duty of the sheriff or coroner to serve all process of 
summons or capias when it shall be practicable, ten days before the return day 
thereof, and to make return of such process to the clerk who issued the same, 
by or on the return day, with an endorsement of his service, the time of serving 
it, and the amount of his fees: provided, that when such process shall have been 
directed to a foreign county, the officer executing the same may make return 
thereof by mail, and the clerk may charge the postage and tax the amount in 
his fee bill. 

SEc. 3. If it shall not be in the power of such sheriff or coroner to serve 
such summons or capias ten days before the return day thereof, he may execute 
the same at any time before or on the return day, but, in such case, the de
fendant or defendants shall be entitled to a continuance, and shall not be com
pelled to plead be£ ore the next succeeding term. 

SEC. 4. Whenever it shall appear, by the return of the sheriff or coroner, 
that the defendant or defendants are not found, the clerk shall, at the request 
of the plaintiff, issue another summons or capias, ( as the case may be,) and so 
on tmtil service be had and the defendant or defendants be summoned or brought 
into court, and if such summons or capias be served on any one or more, but 
not on all, of the defendants, the plaintiff or plaintiffs shall be at liberty to 
proceed to trial and judgment in the same manner as if the defendants were 
in court, and any judgment so obtained shall be valid against the defendant or 
defend;:ints on whom the process had been served, and the plaintiff or plaintiffs 
may, at any time afterwards, have a summons in the nature of a scire facias 
against the defendant or defendants not served with the first process as afore
said, to cause him, her, or them, to appear in the said court, and show cause 
why he, she, or they should not be made a party to such judgment, and the 
court shall thereon proceed to hear and determine the matter in the same manner 
as if such defendant or defendants had been originally summoned or brought 
into court; and such defendant or defendants shall also be allowed the benefit 
of any payment which may have been made on the judgment before recovered, 
and the r 469] judgment of the court against the defendant or defendants in such 
case shall be that the plaintiff or plaintiffs recover against such defendant or 
defendants, together with the defendant in the former judgment, the amount 
of his debt or damages, as the case may be. 

SEc. 5. If any sheriff or coroner to whom any summons or capias shall be 
delivered, shall neglect or refuse to make return of the same before or on the 
return day of such process, the plaintiff may enter a rule requiring said sheriff 
or coroner to make return of such process on a day to be fixed by the court, or to 
show cause on that day why he should not be attached for a contempt of the 
court, and the plaintiff shall thereupon cause a written notice of such rule to 
be served on such sheriff or coroner, and if good and sufficient cause be not 
shown to excuse such officer, the court shall adjudge him guilty of a contempt, 
and sh~ll proceed to punish such officer as in otl1er cases of contempt. 

• 
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SEC. 6. If the plaintiff shall not file his declaration, together with a copy 
of the instrument of writing or account on which the action is brought, in case 
the same be brought on a ;written instrument or account, ten days before the 
court at w]lich the summons or capias is made returnable, the court, on motion 
of the defendant, shall continue the cause at the cost of the pi.aintiff, unless 
it shall appear that the suit was commenced within ten days of the sitting of the 
court, in which case the cause shall be continued without costs, unless the parties 
shall agree to have a trial, and if no declaration shall be filed ten days before 
the second term of the court, the defendant shall be entitled to a judgment as in 
case of non-suit. 

SEC. 7. The clerks of the district courts of this territory, shall keep a docket 
of all the causes pending in their respective courts, in which shall be entered the 
names of the parties, the cause of action, and the name of the plaintiff's attorney, 
and he shall furnish the judge and the bar at each term with a copy of the same, 
in which all indictments and causes to which the United States may be a party 
shall be first set down; all cases in law, in order, according to the date of their 
commencement, and lastly, the suits in chancery; and the clerks shall also set 
and apportion the causes for as many days of the term as he may think neces
sary, or be directed by the judge, and all subpoenas for witnesses shall be made 
returnable on the day on which the cause in which the witnesses are to be 
called, is set for trial. 

SEC. 8. The clerk shall, from time to time, issue subpoenas for such witnesses 
as 1nay be required by either party, returnable on the day for ,vhich the cause 
in v;hich they are required to attend is set for trial; (470] and every clerk who 
shall refuse so to do, shall be fined, at the. discretion of the court, in any sum not 
exceeding one hundred dollars. 

SEc. 9. In all cases pending in any district court of this territory, if both 
parties shall agree, both matters of law and fact may be tried by the court. 

SEC. 10. The several district courts shall have power, in any action pending 
before them, upon motion, and good and sufficient cause shown, and reasonable 
notice thereof given, to require the parties, or either of them, to produce books 
or writing in their possession, or power which contains evidence pertinent to the 
issue, and it shall be the duty of the defendant or defendants in all cases where 
he, she, or they intend to prove, on trial, any accounts or demands against the 
plaintiff or plaintiffs, to file with his plea a bill of the particular items of such 
accounts or demands, and no other accounts or demands shall be suffered to 
be proved to the jury or court on that trial. 

SEC. 11. On the appearance of the defendant or defendants, the court may 
allow such time to plead as may be deemed reasonable and necessary, and for 
want of appearance may give judgment by default on calling the cause, except 
in cases where the process has not been served, or declaration filed ten days 
before the term of the court; but all the causes shall be tried or otherwise dis
posed of in the order they are placed on the docket, unless the court, for good 
and sufficient cause, shall otherwise direct. And whenever either party shall 
apply for the continuance of a cause on account of the absence of testimony, 
the motion shall be grounded on the affidavit of the party so applying, or his, 
her, or their authorized agent, showing that due diligence has been used to 
obtain it, and also the name and residence of the witness or witnesses, and what 
particular fact or facts the party expects to prove by such witness or ,vitnesscs, 
and also that affiant knows of no other witness by whom the particular fact 
or facts could be proved, and should the court be satisfied that such eYidence 
would not be material on the trial of the cause, or if the opposite party will 
admit the fact or facts stated in the affidavit, the cause shall not be continl1ed. 

SEC. 12. The defendant may, in his defense, plead specially or may plead the 
general issue, and give notice in ~rriting under the same, of the special matters 
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intended to be relied on for a defense on the trial, under which notice, if ad
judged by the court to be sufficiently clear and explicit, the defendant shall 
be permitted to give evidence of the facts therein stated, as if the same had been 
speciall;y pleaded and issue taken thereon; but no person shall be permitted to 
deny, on trial, tl1e [ 471] execution of any instrument in writing, whether sealed 
or not, upon which any action may have been brought, or which shall be set up by 
way of defense or set off, unless the person so denying the same shall file his, 
or her affidavit denying the execution of such instrument; provided, if the 
party making such denial be prosecuting or defending said st1it as executor 
or administrator, it shall be sufficient to state in such affidavit the belief of the 
party making the same, according to his or her best knowledge, that such instru
ment was not executed by the testator or intestate. 

SEc. 13. Whenever judgment shall be given against the defendant or defend
ants by default, in any action brought on any instrument of writing for the pay
ment of money only, the court may .direct the clerk to assess the damages by 
computing the interest and principal, and report the same to the court, upon 
which :final judgment shall be given; and in all other actions where judgment 
shall go by default, the plaintiff may have his damages assessed by a jury in 
court. 

SEC. 14. The court may, in its discretion, before :final judgment, set aside 
any default upon good and sufficient cause upon affidavit, upon such terms and 
conditions as shall be deemed reasonable: provided, that no judgment by default 
shall be set aside unless the n1otion is made at the term said judg1nent was 
Tendered. 

SEC. 15. All affidavits made in court during the progress of any cause, and 
relating thereto, shall be filed and preserved by the clerk. 

SEC. 16. In all actions brought on penal bonds, conditioned for the perform
ance of covenants, the plaintiff may assign in his declaration as many breaches 
as he may think fit, and tl1e jury, whether on tria,l of the issue or of inquiry, 
shall assess tl1e damages for so many breaches as the plaintiff shall prove, and the 
judgment for the penalty shall stand as a security for such other breaches as 
1nay afterwards happen, and the plaintiff may, at any time afterwards, sue out a 
writ of inqt1iry to assess damages for the breach of any covenant or covenants 
contained in ~uch bond subsequent to the former trial or inquiry; and ,vhenever 
execution shall be issued on such judgment, the clerk shal.l endorse thereon the 
amount of the damages assessed by the jury, with the costs of suit, and the 
sheriff or coroner ( as the case may be, ) shall only co).lect the aJnount so en
dorsed : provided, that in all cases where a writ of inquiry of damages shall 
be issued for any such breaches subsequent to the first trial or inquiry, the de
fendant, his agent, or attorney shall have at least ten days notice, in writing, of 
the time of executing the same. 

[472] SEC. 17. The defendant or defendants, in any action brought upon any 
contract or agreement, either express or implied, having claims or demands 
against the plaintiff in such actions, may plead the same, or give notice thereof 
under the general issue as is provided in the twelfth section of this act, and the 
same, or such part thereof, as the defendant shall prove on trial shall be set off and 
allowed against the plaintiffs demand, and a verdict shall be given for the bal, 
ance due, and if it shall appear that the plaintiff be indebted to the defendant, the 
jury shall :find a verdict for the defendant, and certify to the court the amount 
so found, and the court shall give judgment in favor of such defendant for the 
amount so certified, with the costs of his defense, and executions shall be issued 
on such judgment as in other cases. 

SEC. 18. In all civil actions each party shall be entitled to a challenge of 
three jurors without showing cause for such challenge; and when the jury re
tire to consider of their verdict they shall be permitted to take any papers that , 
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m~y have bee~ used as evidence on the trial, and no plaintiff shall suffer a non
suit on the trial, unless he do so before the jury retire from the bar. 

SEC. 19. If, during the progress of any trial in any civil cause, either party 
shall allege an exception to the opinion of the court and reduce the same to writ
ing, it shall be the duty of the judge to allow th~ said exceptions and to sign 
and seal the same, and the said bill of exceptions shall thereupon become a part 
of the records of such cause ; and if any judge of the district court shall refuse 
to allow or sign such bill of exceptions tendered, and the same is signed by three 
or m?re disin~eres~ed by-standers or attorneys of said court, the judge shall then 
permit the said bill to be filed and become a part of the record; if the judge 
refuse, the supreme court of this territory may, when such cause is brought 
before them by writ of error or appeal upon proper affidavit of such refusal 
admit such bill of exceptions as a part of the record. ' 

SEC. 20. It shall be sufficient for the jury to pronounce their verdict, by 
their foreman, in open court, without reducing the same to writing, and the 
clerk shall enter the same in form, under the direction of the court, and if either 
party may wish to except to the verdict, or for other causes to move for a new 
trial, or in arrest of judgment, he shall, before final judgment be entered, give, 
by himself or counsel, to the opposite party, or his counsel, the points in writing, 
particularly specifying the grounds of such motion, and shall also furnish the 
judge \-vith a copy of the same, and final judgment shall thereupon be stayed 
[ 473] until such motion can be heard by the court. But no more than two new 
trials shall be granted to the same party in the same cause, nor shall any verdict 
or judgment be set aside for irregl1larity only, unless cause be shown for the same 
during the sitting of the court, at the term such verdict or judgment shall be 
. given. 

SEC. 21. Whenever an entire verdict shall be given on several counts, the 
same shall not be set aside or reversed if any one or more of the counts be good. 

SEC. '>2. Any person for a debt, bona fide due, may con£ ess jt1dgment by 
himself, or attorney duly authorized, without process, and every confession of 
judgment, whether with or without process, shall operate as a release of errors 
on the entering up of the judgment or making record thereof, and in no case, 
except when the title of land shall come in question, shall it be necessary for the 
clerk to make a complete record, unless especially requested by one of the parties, 
who shall pay the costs of the complete record. 

SEC. 23. Where judgment shall be arrested for any defect in the record or 
proceedings, after the first process, the plaintiff shall not be compelled to com
mence his action anew, but the court shall order new pleadings to commence 
with the error that caused the arrest. 

SEC. 24. The clerks of the several district courts shall keep a fee book in 
which shall be clearly and distinctly set down, in items, under the proper title, 
the costs of each suit, including the sheriff's and ,vitnesses' as well as the cler~'s 
fees noting distinctly what fees have accrued on the part of each party, which 
fee 'book shall be a public record, and whenever any suit shall be determined 
and :final judgment entered, the costs and charges of each party litig~nt shall 
be made up and together with the costs of the prevailing party, shall be included 
in the jud~ent, and the clerk shall always send Ollt a bill of such costs ,Yith 
the execution, and the costs of the party failing in the suit shall be collected in 
the manner prescribed by law. 

SEO. 25. If any clerk shall issue a fee bill or a bill of costs with the execution, 
without first entering the same in his fee book, or if any such bill of costs, or fee 
bill shall be so issued which shall not be, in substance, a copy of the recorded 
bill' the same shall be void and any person having paid such bill of costs or 
fee 'bill, may recover from the clerk the amount thereof, with costs of suit, in any 
court having cognizance thereof. And in every bill of costs to be made or re~ 
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corded as aforesaid, tl1e names of the witnesses shall be s1r.t~d \Vith the number 
of days each attended at every term. 

[474] SEc. 26. It shall not be necessa.ry to insert in the judgment other than 
the docket book, the costs of the prevailing party, except in cases where a complete 
record shall be required, but the fee book of the clerk shall be taken and 
deemed a part of the record, subject however, at all times to be corrected by 
the court. 

SEc. 27. The clerks of the- several district courts shall provide and keep in 
their respective offices, a well bound book, for entering therein an alphabetical 
docket of all judgments and decrees rendered in their respective courts; and 
it shall be the duty of the said clerks during every term, or within thirty days 
thereafter, to enter in such book, in alphabetical order, the name of the person 
against whom the judgment or decr ee was rendered, which shall contain in 
columns ruled for that purpose, the names of the parties, the date, the nature 
of the judgment or decree, the amount of the debt, damages and costs, the 
book and page in which it is entered, and leaving a blank column or columns 
for entering a note or memorandum of the satisfaction or other disposition 
thereof, and when any judgment or decree shall be satisfied by execution or 
otherwise, or shall be set aside, the said clerk shall enter a memorandum thereof, 
in the column left for that purpose, showing how disposed of, and the date, 
book and page where the evidence thereof is recorded, and such docket may be 
searched by persons at all reasonable times without f ee; and every clerk who 
shall fail to keep such docket, or to enter therein any judgment or decree as 
aforesaid, shall forfeit and pay a sum not exceeding one hundred dollars nor 
less than t~venty-five dollars and costs of suit, the one-half to the use of the 
county wher e such court is held, and the other half to the use of any person 
who "rill sue for tl1e sa1ne, to be recovered b~r action of debt in the district 
court. 

SEC. 28. W11enever any sheriff or coroner shall neglect or refuse to make re
turn of any execution to him delivered, when the same shall be retl1rnable, or 
shall refuse or neglect to pay over any moneys collected on such execution, the 
party suing out such execution, on giving to said sheriff or coroner :five days' 
notice in writing of his, her or their intention to apply to the court for r elief, 
and it shall be the duty of the court on proof, by affidavit of the delivery of such 
execution , if the same be not returned, or on proof that such money has been col
lected and not paid over, to grant an order against such sheriff or coroner re
quiring him to make immediate return of such execution, or if the amount or 
any part thereof has been collected, to pay over the same immediately, with 
twenty per cent thereon, from the time of collection [ 475] till paid, and on 
failure of such sheriff or coroner to comply " 'ith such order on demand, and being 
served with a copy of the order, he shall be judged to be in contempt and pun
ished accordingly, or the plaintiff in such execution may have judgment for the 
money, with twenty per cent thereon , so collected, and have execution as in 
other cases: provided, that in such cases no stay of execution shall be allowed. 

SEC. 29. The clerk shall enter in a book to be kept by him for that pur
pose, the return of the sheriff or coroner of all executions, within thirty days 
after the same shall be returned, under the penalty imposed in the twenty
seventh section of this act. 

SEc. 30. That all writs of summons issuing from any court of record in this 
territory, shall be served by reading to the defendant if found, and if not 
found, by leaving a copy thereof attested by the officer serving the same at his 
dwelling house or usual place of abode, with some person of the family of 
fifteen years of age or upwards, and stating the contents to said person. 

SEC. 31. That in all suits against any corporation, the summons shall be 
served hy leaving an attested copy thereof, with the clerk, cashier, secretary, 
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agent or any other officer having charge of their business and if there be no such 
officer found within the county, the summons may be' served on any member 
of the corporation. 

SEC. 32. That in all suits against the board of commissioners of any county, 
or against the inhabitants of any county in this territor y, the summons shall 
be served by leaving an attested copy thereof, with one of the commissioners 
or with the clerk of the board of county commissioners. ' 

SEC. 33. That in all actions of tort, brought originally in any of the district 
courts of this territory, if the plaintiff recover less than :fifty dollars, such 
plaintiff shall recover no more costs than damages. 

SEC. 34. Whenever the supreme court shall be equally divided in opinion, on 
hearing an appeal or writ of error, the cause shall stand continued until all 
the judges are on the bench. 

SEC. 35. The district court in charging the jury, shall only instruct them 
as to the law of the case. 

SEC. 36. That any instrument of writing to which the maker shall affix a 
scrawl by way of seal, shall be of the same effect adld obligation, to all intents, 
as if the same was sealed: provided, that the seal be referred to in the body 
of the instrument. 

SEC. 37. A negro, mulatto or Indian, shall not be a witness in any court, 
or in any case against a white person. 

[476] SEC. 38. That in all cases where a judgment or decree shall be rendered 
in any <listrict court in any case whatever, either in law or chancery, against two 
or more persons, either one of the said persons shall be permitted to remove 
said suit to the supreme court, by appeal or writ of error, and for that pur
pose shall be permitted to use the names of all said persons if necessary, but 
no costs shall be taxed against any person who shall join in said appeal or writ 
of error. And all such cases shall be determined in said supreme court, as 
other suits are, and in the same manner that it would have been, if all the 
parties had joined in said appeal or writ of error. 

SEC. 39. Hereafter minors may bring suits in all cases whatever, by any 
person that they may select as their next friend, and the person so selected 
shall file a bond with the clerk of the district court, or justice of the peace 
before whom the suit may be brought, acknowledging himself bound for all 
costs that may accrue, and legally devolve upon such minor, and after bond 
shall have been so :filed, said suit shall progress to :final judgment and execution 
as in other cases. 

SEC. 40. That in any species of personal actions, in law or equity, when 
there is more than one defendant, the plaintiff commencing his action, where 
either of them resides, may hav~ a writ or writs issued, directed to any county 
or counties where the other defendants, or either of them may be found: pro
vided, that if a verdict shall not be found or judgment rendered against the 
defendant or defendants resident in the county where the action is com
menced, judgment shall not be rendered against those defendants who do not 
reside in the county, unless they appear and defend the action. 

SEC. 41. Interpreters may be sworn truly to interpret, when necessary. 
SEC. 42. No declaration shall hereafter be considered necessary to be filed 

in any scire f acias to revive a judgment. 
S:il:c. 43. That when any person holding a bond or note for the direct pay

ment of property or money, shall desire to put the same in suit, he may do 
so by filing the same with the clerk of the district court having jt1risdiction 
thereof, together with the petition purporting as follows: 
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} ss. 

A. B., plaintiff, states that he holds a bond, or note, ( as the case may be) 
-0n the defendant, C. D., in substance as follows, (here insert a copy of the 
bond or note) yet the same debt rPmains unpaid, where-[477]-fore he prays judg
ment for his debt a11d damages, for the detention of the same, together with his 
costs. 

SEC. 44. I f the plaintiff shall hold the bond or note, as indorsee, then, after 
reciting the bond or note, say on which is the following assignment, (recite 
the assignment) wl1ereby the plaintiff has become the proprietor thereof, of 
which the defendant has had due notice. 

SEc. 45. The said petition shall stand in the place of a declaration; the de
fendant or defendants may appear and plead, and then an issue may be joined, 
as in actions of debt, on such bond or note, but if the defendant or defendants 
shall not appear and plead, the plaintiff may take judgment by default, as 
in other cases. 

SEC. 46. After verdict, the act of jeofails shall apply as in actions of debt 
heretofore. Nothing herein shall prohibit any person, who shall choose so to 
do, from suing in the ordinary way, and the fees shall be the same as in other 
cases. 

SEC. 47. That an act entitled an act regulating practice in the district courts 
of the territory of Iowa, approved January 25th, 1839 ; and an act amendatory 
of an act regulating practice, etc., approved January 17th, 1840; and an act 
supplemental to an act r egulating practice in the district courts, approved 
Dece1nber 31st, 1840; and an act to amend an act relative to practice in the 
district courts, approved January 9th, 1841; and an act providing for the 
service of writs, by copy, in certain cases, be and the same are hereby repealed. 

Approved February 10, A. D. 1843. 

NOTE- The three following sections are added as additional sections to this act, in 
accordance with the provisions of the sixth section of an act to amend the several acts 
therein named, approved, 16th February, 1843.-See Chapter 20. 

SEc. 48. That any person having obtained a judgment before any court of 
r ecord " 'ithin this territory, against any defendant, the plaintiff, upon filing 
an affidavit setting forth that the deponent verily believes that the defendant 
has not in his possession, within the knowledge of any such affiant, any visible 
property or effects sufficient to satisfy said judgment and costs, and that the 
said affiant believes that the defendant in the judgment has property, rights, 
or credits, ( as the case may be, stating the particulars of the case,) in the 
hands of A. B. (naming him, ) an execution upon such judgment may issue, 
containing an attachment clause, which shall be served upon any such garnishee, 
requiring him to appear at the return of such execution and answer to [ 478] in
terrogatories touching his indebtedness to the said defendant in execution, 
at or subsequent to the time of the service of such attachment. 

SEC. 49. That if any such garnishee shall be found to be indebted to the 
defendant in any such execution, a judgment shall be rendered against any 
sucl1 garnishee for the amount for which he admits himself to be indebted in 
his said answers, or so much thereof as will satisfy any such execution, with 
costs of suit, and of the attachment; and any such judgment against the 
garnishee shall bind all such property, effects, rights, and credits in the hands 
of such garnishee, and the payment of the amount of the judgment by such 
garnishee, shall operate as a conclusive bar to the right of any such defendant 

22 
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in execution to rec.:over the an1ount paid under this process against any sucL. 
garnishee. 

SEC. 50. That no ,vrit of scire facias shall be necessary to revive any judg
ment heretofore or hereafter had in any of the district courts of this territory, 
until after the lapse of five years from the rendition of the same, and execution 
may, at any time, be issued upon the same until said lapse of five years, unless 
said judgment be sooner satisfied. 

Approved February 10, A. D. 1843. 

CHAPTER 113. 

PARTNERSHIPS. 

AN ACT relative to limited partnerships. 

SECTION. 

1. By -..vbom and for ,vhat purpose 
formed. 

2. General and special partners and 
their respective liabilities. 

3. General partners to transact busi
ness. 

4. Certificate of partnership, what to 
contain. 

5. Before whom and when acknowl
edged. 

6. Where and by whom recorded when 
in different counties. 

7. Affidavit as to moneys paid. 

8. Partnership when formed, and effect 
of false statement. 

9. Terms of partnership to be pub
lished, and effect of neglect. 

10. Affidavit of publication and its ef
fect. 

11. Procedings to renew or continuance. 

SECTION. 

12. Effect of alteration of names, busi
ness, or capital. 

13. Names to be used in business tran
sactions. 

14. Style of suits. 
15. Special partnerships, extent of lia

biliti€s, and their privileges. 
(479] 16. Reduction of capital prohibited. 

17. Special partners, extent of thei•r lia
bilities, and their special privil
eges. 

18. Partners to account to each other. 
19. Fraud and consequent damages. 
20. Transfer in contemplation of insol

vency, etc., void. 
21. Preference of creditors prohibited. 
22. Liabilities or special, by violation of 

the above sections. 
23. Creditors to be first satisfied. 
24. Notice of dissolution to be recorded, 

and pub1ished. 

Be it enacted by the Cou,,cii wnd House of Representatives of the Territory' 
of Iowa: • 

SECTION 1. That limited partnerships for the transaction of any agricul
tural, mercantile, mechanical, mining, smelting, or manufacturing business, 
\vithin this territory, and for no other purpose, whatever, may be formed by 
t,vo or more persons, upon the terms, ,vith the rights, and powers, and subject 
to the conditions, liabilities herein prescribed. 

SEc. 2. Such partnerships shall consist of one or more persons, ,vho shall 
be called general partners, and ,vho shall be jointly and severally responsible, 
as general partners no,v are by la,v, and of one or more persons who shall con

. tribute, in actual cash payment, a specific sum, as capital to the common stock, 
,vho shall be called special partners, and who shall not be liable for the debts 
of the partnership beyond the fund so contributed by him or them to the 
capital. 

• 
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SEC. 3. The general partners only, shall be authorized to transact business 
and sign for the partnership, and to bind the same. 

SEC. 4. The persons desirous of forming such partnership, shall make and 
severally sign a certificate, which shall contain: first, the name, or firm, under 
which such partnership is to be conducted: second, the general nature of the 
business intended to be transacted: third the names of all the general and 
special partners interested therein, distinguishing which are general and which 
are special partners, and their respective places of residence : fourth, the amount 
of capital which each special partner shall have contributed to the common 
~ock: fifth, the period at which the partnership is to commence, and the period 
that it will terminate. 

SEC. 5. The certificate shall be acknowledged by the several persons signing 
the same, in the manner, and before the same persons that deeds are now 
acknowledged, and the said acknowledgment shall be certified in the same man
ner as the acknowledgment of deeds is now certified. 

SEC. 6. The certificate, so acknowledged and certified, shall be re-[ 480]-corded 
a11d filed in th,e office of the register of deeds of the proper county, in which the 
principal place of business of the partnership shall be situated, and shall also 
he recorded by him at large, in a book to be kept for that purpose, open to 
public inspection. If the partnership shall have places of business situated in 
different counties, a transcript of the certificate and of the acknowledgment 
thereof dt1ly certified by the register, in whose office it shall be filed, and under 
bis official seal shall be filed and recorded in like manner in the office of the 
register of eYery such county. 

SEC. 7. At the time of filing the original certificate, \vith the evidence of 
the acknowledgment thereof, as before directed, an affidavit of one or more 
of the general partners shall also be filed in the same office, stating the sums 
specified in the certificate to have been contributed by each of the special part
ners, to the common stock, and to have been actually, and in good faith, paid 
in cash. 

SEC. 8. No sucl1 partnership shall be deemed to have been formed, until a 
certificate shall have been made, acknowledged, filed and recorded, nor until 
an affidaYit shall have been filed as above directed. And if any false statement 
be 1nade in such certificate, or affidavit, all the persons interested in such 
partnership shall be liable for all the engagements thereof, as general partners. 

SEC. 9. The partners shall publish the terms of the partnership, ,vhen reg
istered, for at least six weeks immediately after such registering, in a news
paper published in the county where the principal business of the partnership 
shall be carried on. if there be one published in that county, if not, then in a 
ne\vspaper in the territory nearest to the said principal place of business, to 
be designated by the r egister of deeds of the county in which said registry 
shall be made, and if such publication be not made, the partnership shall be 
deemed general. · 

SEC. 10. Affidavit of the publication of such n:otice, by the printers of the 
newspaper in which the same shall be published, may be filed with the register 
of deeds, in the county where the principal business of the partnership may be 
carried on, and shall be evidence of the facts therein contained. 

SEC. 11. E very renewal, or continuance of such partnership, beyond the 
time originally fixed for its duration, shall be certified, acknowledged and re
corded, and an affidavit of a general partner be made and filed, and notice be 
given in the manner herein required for its original formation, and every 
such partnership which shall be otherwise renewed, or continued, shall • be 
deemed a general partnership. 

II 
II 
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[ 481] SEC. 12. Every alteration vrhich shall be n1ade in the names of the part
ners, in the nature of the business, or in the capital, or shares thereof, or in any 
other matter specified in the original certificate, shall be deemed a dissolution 
of the partnership, and every such partnership which shall, in any manner, 
be carried on after such alteration shall have been made, shall be deemed a 
general partnership ; unless renewed as a special partnership according to the 
provisions of the last section. 

SEC. 13. The business of the partnership shall be conducted under a firm, 
in which the names of the general partners only shall be inserted, without the 
addition of the word ''company,'' or any other general term, and, if the name 
of any special partner shall be used in such firm, with his privity, he shall be 
deemed a general partner. 

SEC. 14. Suits, in relation to the business of the partnership, may be brought 
and conducted by and against the general partners, in the same manner as 
if there Vi'ere no special partners. 

SEC. 15. No part of the sum, which any special partner shall have con
tributed to the capital stock, shall be liable for any debts previously contracted 
by the general partners, nor shall any part of such sum be withdrawn by him, 
or paid, or transferred to him, in the shape of dividends. profits, or otherwise, 
at any time during the continuance of the partnership. But any partner may 
annually receive lawful interest on the sum so contributed by him, if the pay
ment of such interest shall not reduce the original amount of such capital. and 
if, after the payment of such interest, any profit shall remain to be divided, 
he may also receive bis portion of such profits. 

SRc. 16. If it sl1all appear, that b3r tl1e payinent of interest. or profits, to 
any special partner, the original capital has been reduced, the partner receiv
ing the same shall be bound to restore the amount necessary to make good his 
share of capital, with interest. 

SEC. 17. A special partner may, from time to time, examine into the state 
and progress of the partnership concerns, and may advise, as to their man
agement, but be shall not transact any business on account of the partnership, 
nor be employed, for that purpose, as agent, attorney, or otherwise. If he shall 
interfere, contrary to these provisions, he shall be deemed a general partner. 

SEC. 18. The general partners shall be liable to account to each other, and 
to the special partners, for the management of their concerns, both in law and 
in equity, as other partners now are by law. 

SEC. 19. Every partner who shall be guilty of any fraud, in the [482] affairs of 
the partnership, shall be liable, civilly, to the party injured, to the extent of 
his damage. 

SEC. 20. Every sale, assignment, or transfer, of any of the property, or 
effects of such partnership, when insolvent, or in contemplation of the in
solvency of any partner, with the intent of giving a preference to any creditor 
of such partnership, or insolvent partner, over other creditors of such partner
ship, and every judgment confessed, lien enacted, or security given, by any such 
partner, under the like circumstances, and with the like intent, shall be void, 
as against the creditors of the partnership. 

SEC. 21. Every such sale, assignment or transfer, of any of the property, 
or effects, of the general, or special partner, made by such general or special 
partner, when insolvent, or in contemplation of insolvency, or after, or in con
templation of• the insolvency of the partnership, with the intent of giving to 
any creditor of his own, or of the partnership, a preference over the creditor 
of the partnership, and every judgment confessed, lien enacted, or security 
given, by any such partner, under the like circumstances, shall be ,oid, as 
against the creditors of the partnership. 
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SEC. 22. Every special partner, who shall violate any prov1s1on of the two 
last preceding sections, or who shall concur in, or assent to, any such violation 
by the partnership, or by any individual partner, shall be liable as a general 
partner. 

SEC. 23. In case of the insolvency, or bankruptcy, of the partnership, no 
special partner shall, under any circumstances, be allowed to claim as a creditor, 
until the claims of all the other creditors of th~ partnership shall be satisfied. 

SEC. 24. No dissolution of such partnership, by the acts of the parties, shall 
take place previous to the time specified in the certificate of its formation, or 
in the certificate of its renewal, until a notice of such dissolution shall have 
been filed and recorded in the register's office, in which the original certificate 
was recorded ; and published, once in each week, for four weeks, in a news
pa per published, as is provided for in the ninth section of this act. 

Approved January 25, A. D. 1839. 

[483] CHAPTER 114. 

PENITENTIARY. 

AN ACT to provide for the erection of a penitentiary, and establishing and regulating 
prison discipline for the same. 

SECTION. 

1. Capacity and cost of building. 
2. Directors, number, power and oath, 

how elected, etc. 
3. Building where located, land donat

ed, title recorded. 
4. Superintendent appointed, his pow

ers and duties. 
5. Appropriation by congress for ipeni

tentiary, duty of directors, etc. 
6. Compensation of directors. 

SECTION. 

7. Warden and assistants appointed, 
bond, securities, etc., etc. 

8. Compensation of same. 
9. Duty of warden. 

10. Inspection of prison, warden account, 
etc., etc. 

11. By-laws and regulations of directors. 
12. Employment of ministers of the gos

pel and their compensation. 
13. Appropriations past and future. 

Be it enacted by the Council and House of Representatives of the Territory 
of I owa: 

SECTION 1. That a penitentiary, of sufficient capacity to receive, secure, and 
e1nploy one hl1ndred and thirty-six convicts to be confined in separate cells 
at night, sl1all be erected, at or near the place hereinafter designated, for the 
confinement and employment of persons sentenced to imprisonment and hard 
labor in the penitentiary of said territory, or · state: provided, that said peni
tentiary shall be eonstructed on such a scale that, in the estimation of the 
directors, it can be fully completed for a sum not exceeding forty thousand 
dollars, exclusive of the labor of the convicts : provided, that said directors shall 
lay a full and complete plan of said buildings and estimate in detail of the cost 
of erecting said buildings, before the legislative assembly, in the first week of 
their next session. 

SEC. 2. There shall be elected, by joint ballot of the council and house of 
representatives of the territory of Iowa, three directors of the penitentiary 
hereby authorized to be built, and under the direction of a majority of them, 
the erection of the penitentiary shall be conducted and prosecuted. They shall 
seYerally take an oath or affirmation faithfully to discharge the duties re-
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quired of them. Of the three directors, to be elected by this general assembly 
the first elected shall hold his office for the term of three years, the second f o; 
the term of [ 484] two years, and the third for the term of one year, and after the 
first election of said directors, as the term of office of any shall expire, his 
successor shall be elected for the term of three years; and in case a vacancy 
should happen in the office of director from death, resignation, or other cause, 
the governor may appoint a J?erson to fill such vacancy, and the person so 
appointed, shall qualify in manner hereinbefore provided, and shall hold his 
appointment until the legislature shall elect a person to fill his place during 
the remainder of the term; and the directors shall hold their office until their 
successors shall be elected and qualified. 

SEC. 3. The directors of the penitentiary, elected and qualified as afore
said, are hereby authorized and instructed to locate and erect the said peni
tentiary within one mile of the public square, in the town of Fort Madison, 
in the county of Lee: provided, the citizens of said town of Fort Madison 
and county of Lee shall, on or before the first day of May next, execute to 
the directors, for the territory of Iowa, a proper deed of conveyance for a 
tract of ten acres of land in fee simple absolute, which land shall, in the opinion 
of the directors, include a suitable spot on which to erect the said penitentiary, 
and cause such deed to be recorded in the recorder's office of the county of 
Lee, and deposited in the office of the secretary of the territory. .And the di
r ectors are hereby also authorized and instructed to procure by contract, or 
otherwise, the right to take and conduct into the penitentiary for the use 
thereof, any spring, or water co11rse they may deem necessary. 

SEC. 4. The directors shall appoint a superintendent of the buildings, who 
shall hold his appointment during their pleasure, or until the buildings are 
completed. The superintendent shall take an oath, or affirmation, faithfully 
to discharge his duties, and shall execute to the territory of Iowa a bond in 
the sum of ten thousand dollars, with at least two sufficient sect1rities, free
holders of said territory, to be approved of by the directors, conditioned for 
the faithful performance of the several duties that may, from time to time, 
be required of him by law, which bond the directors shall deposit in the office 
of the secretary of the territory; and the superintendent, having taken the 
oath, and executed the bond required of him as above, shall, under the direc
tion, and subject to the control of the directors, project the plan for the said 
penitentiary, conforming as nearly as convenient and may appear advisable, 
to the Connecticut state prison at Wethersfield; he shall also, and under the 
like direction. and subject to the same control, [ 485] contract for and procure all 
the materials of every description whatsoever, necessary and proper for the 
erection of the penitentiary, shall contract for all the workmanship and labor 
necessary for the erection and completion of the same; be shall superintend 
the erection of the penitentiary, in its progress, inspect the materials and 
workmanship, securing to the territory a penitentiary of the most substantial 
materials and workmanship. 

SEC. 5. For the erection of the said penitentiary, the governor is hereby 
authorized and required to draw the sum of twenty thousand dollars, appro
priated for the erection of public buildings in the territory of rowa, by an 
act of congress approved, July 7, 1838, and pay the same over to the super
intendent, to be used by him for the purchase of materials and pay of work
men and laborers necessary to erect said building: provided, it shall not in
terfere with the twenty thousand dollars appropriated by the organic law, 
organizing the territory of Iowa. .And the said directors are hereby authorized 
and empowered to cause to be employed, in the erection of the penitentiary, 
all such persons as now are, or may hereafter be, convicted of any infamous 
crime in this territory, and sentenced to hard labor, or as many thereof as in 
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the opinion of said directors can be employed, with advantage and safety to 
the territory, and all convicts so employed shall be kept at hard labor, under 
such guards, and according to such rules and regulations, as the directors 
shall prescribe for that purpose, and an account of the labor of the convicts 
thus employed shall be carefully preserved and reported by the directors to 
the legislative assembly annually. The directors shall examine the accounts 
of the superintendent as frequently as they may choose so to do, not less than 
once a month, and they shall make a settlement with him quarter yearly, and 
submit such quarterly settlements to the legislative assembly annually. 

SEC. 6. The directors shall receive, annually, as a compensation for the 
services required of them by this act, such yearly salary, not exceeding eight 
hundred dollars, as to the directors may appear reasonable, to be paid quar
terly, on the order of a majority of the directors. 

SEc. 7. As soon as the penitentiary shall be fitted for the reception and 
employment of convicts, the directors shall thereupon appoint a warden of 
the penitentiary, who shall hold his office during the pleasure of the directors, 
he shall take an oath or affirmation faithfully to discharge the duties of his 
office, and shall give bond to the territory, or state of Iowa, in tl1e sum of ten 
thousand dollars, with at least two sufficient sureties, vvho shall be freeholders 
within this territory, f 486] or state, to be approved by the directors. conditioned 
for the faithful performance of the several duties which may from time to 
time be required of him, by law, which bond the said directors shall deposit 
in the office of the secretary of the territory, or treasurer of the state of Iowa. 
The warden shall appoint such number of assistants, not exceeding ten, as to 
the directors may appear necessary, and the assistants so appointed shall sev
erally take an oath, or affirmation, to discharge, with :fidelity, their duties as 
such, and shall enter into bonds to the territory, or state of Iowa, ,vith one or 
more sufficient sureties, to be approved of by the directors, in any sum not 
exceeding five hundred dollars each, conditioned for the faithful discharge of 
their duties, which bond shall be deposited in the office of the secretary of 
the territory, or treasurer, of the state of Iowa. 

SEC. 8. The warden shall receive an annual compensation for his services, 
to be fixed by the directors, not exceeding eight hundred dollars, and each 
assistant shall receive not exceeding twenty-five dollars per month , to be fixed 
by the directors. 

SEC. 9. The warden shall attend to the purchasing of the raw materials, to 
be manufactured in the penitentiary, and shall also attend to the sale of all 
articles manufactured therein : he shall also provide food and clothing for the 
convicts, and shall have in charge the whole operations of the establishment. 
All moneys drawn from the treasury for the use of the prison, after the same 
shall be completed, shall be drawn on the order of the warden, countersigned 
by at least one of the directors, and under such rules and regulations as shall 
from time to time be prescribed by law, or the rules established by the directors. 

SEC. 10. The directors shall, in turn, every two weeks, and in company 
every three months, inspect the warden's accounts, the different apartments 
of the prison, and the condition of the prisoners, and annually, in the month 
of December, submit to the legislative assembly a report of the progress and 
condition of the prison, together with suggestions as to the improvement that 
may to them appear necessary. 

SEc. 11. The directors of the penitentiary shall, from time to time, establish 
by-laws, rules, and regulations, for the discipline and government thereof, and 
the warden, for himself and his assistants, shall be held responsible for the 
observance and enforcement of such by-laws, rules, and regulations : pro
vided always, that such by-laws, rules and regulations shall not be contrary 

I 
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to law, and the directors shall annually submit such by-laws, rules and regu
lations, to the legislature. 

SEC. 12. That the directors may, at their discretion, employ any [487] minister 
of the gospel to officiate as chaplain in the penitentiary, and they are hereby 
authorized to pay such minister of the gospel any sum not exceeding five 
dollars for each and every Sabbath he shall so officiate as chaplain in the 
said penitentiary. 

SEC. 13. The whole amount of twenty thousand dollars, appropriated in 
the fifth section of this act, may be expended in the first instance if necessary, 
in the erection of the cells and inclosure of the penitentiary, but if at any 
time hereafter, the congress of the United States shall make a sufficient specific 
appropriation for the establishment of a penitentiary, within this territory, 
the said twenty thousand dollars shall be refunded from such specific appro
priation, and expended in the erection of other public buildings within the 
territory of Iowa. 

Approved January 25, A. D. 1839. 

CHAPTER 115. 

PENITENTIARY. 

AN ACT to amend an act entitled "An act to provide for the erection of a peniten
tiary," &c. 

SECTION. 

1. Governor to appoint warden. • 
2. Power and duties of warden. 
3. Compensation, etc. 
4. Pay of director. 
5. Pay of superintendent. 
6. Governor to draw appropriations. 

Proviso. 

SECTION. 
7. Superintendent authorized to issue 

certificates, eto. 
8. Payment of same. 
9. Of rewards for recovery of convicts. 

10. Appropriation to Wells & Wilson. 
11. Repealing clause. 
12. Act when in force. 

B e it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That there shall be appointed by the governor, by and with 
the advice and consent of the council, a warden for the penitentiary, who shall 
hold his office for the term of one year, and until his successor be appointed, 
whose duties shall be the same as those r equired of the warden in the act to 
which this is amendatory. 

SEC. 2. That the warden is hereby authorized and empowered to hire out 
the convicts confined in the penitentiary, and that the amount of the labor 
so performed, which shall be paid over to the superinten-r488]-dent, and the 
money arising therefrom, be reported by said warden to the director and by him to 
the legislative assembly. But said convicts shall not be hired out of the town 

· in which the penitentiary is located, nor shall they be hired out separately. 

SEC. 3. That the warden shall receive an annual compensation of five hun
dred dollars; and each assistant shall receive not exceeding twenty dollars per 
month, to be fixed by the director. 

4 
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SEC. 4. That the director shall receive two hundred and fifty dollars an
nually, payable as provided for in '' an act to amend an act to provide for 
the erection of a penitentiary," approved, January 17th, 1840. 

SEC. 5. That the superintendent shall be paid only for the time he shall be 
necessarily employed in the performance of his duties, as prescribed by the 
act to which this is amendatory, at the rate of one thousand dollars per annum. 
The accounts of the superintendent shall be examined and allowed by the 
director, and paid out of any .money appropriated by congress for the erection 
and completion of the penitentiary. 

SEC. ~. That the governor is hereby authorized to draw any appropriation 
which may be made by congress for the completion of said building, and pay 
the same over to the superintendent, to be used by him for the purchase of 
materials, and pay of workmen and laborers, necessary to erect said building: 
provided, that the governor shall not pay over to said superintendent more 
than ten thousand dollars at any one time. 

SEC. 7. That the superintendent is hereby authorized to issue certificates, 
payable out of any moneys hereafter appropriated by congress to the amount 
of one thousand five hundred dollars, to be used in payment for the transpor
tation of stone from the quarry in Illinois to the penitentiary, and the com-
pletion of the doors for the cells. 

SEC. 8. That the superintendent is hereby authorized to pay, out of any 
appropriation to be made for the purpose aforesaid, the seYeral sums due on 
the certificate issued by the superintendent for work done and materials furn
ished for said building: and also the several sums due, or which may here
after become due, for expenses for guarding, clothing and boarding the con
victs; and provided that no such appropriation be made, then and in that 
case tl1e superintendent is l1ereby required to certify tl1e amount of the several 
sums so due to the auditor of the territory, who is hereby authorized to draw 
his warrant on the treasurer of the territory for the payment of the same. 

(489] SEC. 9. That the director is hereby authorized, on the escape of any con
victs from said prison, to offer such r eward not exceeding one hundred dol
lars for the apprehension and deliYery of such fugitive, as to him may seem 
proper; and the superintendent is hereby authorized to pay out of any ap
propriation to be made for the purposes aforesaid, all r ewards now due and 
owing, or which may hereafter become due, to any individuals for the appre
hension of convicts, and provided no such appropriation be made, then and 
in tl1at case he shall certify the amount so due, to the auditor of the territory, 
who is l1ereby authorized to draw his wan·ant on tl1e treasurer of the territory 
for the pay1nent of the same. 

SEC. 10. That the superintendent is hereby authorized to pay to Wells and 
Wilson, of Fort l\ladison, the s11n1 of seven thousand one hundred dollars, with 
six per cent interest until paid, for work done on the penitentiary, out of the 
first appropriation to he made by congress for the completion of said b11ilding; 
and provided no such appropriation be made, then he is hereby r equired to 
certify the sum so due to the auditor of the territory, who is hereby authorized 
to draw his ,varrant on the treasurer of the territory for said amount. 

SEC. 11. That all acts and parts of acts contravening the provisions of this 
act, be and the same are hereby repealed. 

SEC. 12. This act to take effect from and after its passage. 
Approved January 15, A. D. 1841. 

• 
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CHAPTER 116. 

PENITENTIARY. 

AN ACT to amend the several acts providing for the erection of the penitentiary, &c. 

SECTION. 

1. Account of warden to be audited by 
auditor of the territory. 

SECTION. 

the time of the a'bolishment of 
tb eir offices. 

2. Late director and superintendent to 
report from date of their last, to 

3. Act when in force. • 

Be it e1iacted by the Council atid House of Representatives of the Territory 
of Iowa: 
SECTION 1. Tl1at the account of the warden of the pen-[490]-itentiary shall be 

annually examined and audited by the auditor of the territory. 
SEC. 2. That the late director and superintendent of the penitentiary, shall 

report, to the said auditor, of their doings and expenditures, since the date 
of their last annual reports, up to the time of the taking effect of the act 
abolishing their said offices; and it is hereby made the duty of the said di
rector and superintendent to deliver over to the said warden, all the books, 
papers and vouchers belonging to their respective offices. 

SEC. 3. This act to take effect and be in force from and after its passage. 
Approved February 16, A. D. 1843. 

CHAPTER 117. 

PETITION. 

AN ACT to repeal an act to regulate the mode of petitioning the legislature, in certain 
cases. 

Be it enacted by the Cou1icil and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That an act entitled an act, to regulate the mode of petitioning 

the legislatt1re, in certain cases, approved January 25, 1839, be and the same 
is hereby repealed. 

Approved February 17, A. D. 1842. 
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CHAPTER 118. 

POOR. 

AN ACT for the relief of the poor. 

SECTION. 
1. Legal residence and settlement de

fined. 
2. Blacks and mulattoes excluded. 
3. Not to exclude voters under provi

sions of first section. 
4. Warrant to constables to warn poor 

persons to depart. 
5. Provision for poor legally settled in 

(491) a township. 
6. Duty of overseer to afford relief, and 

how. 
7. Order of trustees to directors to re

ceive paupers. 

SECTION, 

8. Temporary relief by overseer. 
9. Removal of paupers, by whom, and 

expense how borne. 
10. May be removed to state or county 

in which they have legal settle
ment. 

11. Overseers to keep account of expen
ses, enter names of the poor, etc. 

12. Trustees of poor to issue demands 
accruing under this act. 

13. Provision for grants and devises to 
the poor. 

14. Former act repealed. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That any person or persons, other than those hereinafter pro
vided for, residing one year in any township in this territory, without being 
warned by the overseers of the poor for said township, to depart the same or 
three years after being once so warned, without being again warned as afore
said, shall be considered as having gained a legal residence in such township ; 
every indented servant or apprentice l egally brought into this territory, shall 
obtain a legal settlement in the township where such servant or apprentice 
first served his master or mistress three years; and every married woman dur
ing coverture, and after her husband's death, shall be considered legally set
tled in the place where he was last legally settled; but if he shall l1ave, or shall 
have had, no known legal settlement, then she shall be considered as settled 
in the place where she \Vas last legally settled before marriage. 

SEC. 2. That nothing in this act shall be so construed, as to enable any 
black or mulatto person, to gain a legal settlement in this territory. 

, 

SEC. 3. That the provisions of this first section of this act, shall not be so 
construed as to exclude any person from voting at elections, who would other
wise by the laws of this territory be entitled to vote. 

SEC. 4. That the overseers of the poor, upon receiving information that any 
person has come within the limits of their township to reside, who will be likely 
to become a township charge, shall issue their warrant or order to any con
stable of the township, commanding him forthwith to warn such poor person 
to depart the township, by reading such warrant or order of the overseers of 
the poor, in his or her presence, and hearing, or by leaving an attested copy 
thereof, at his or her last place of residence; and it shall be the duty of such 
constable receiving such warrant or order, to make immediate service thereof 
in manner alJoYe f 492] directed, and to certify on the back of such warrant, that 
he read the same in the presence or hearing of the person therein named to 
depart the township, or left an attested copy thereof at his or her last place 
of residence, as the case may be; which warrant the said constable shall im
mediately lodge vvith the clerk of said township, who shall record the same, 
and the certificate of the constable endorsed thereon ,~ithin three days there
after, in the book containing the records of the township. 

• 

-----
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SEC. 5. That upon complaint being made, or inforn1ation given to the trus
tees of the township in any county having a county poor house, that any in
habitant of sucl1 township having a legal settlement therein, is in a suffering 
condition and requires public assistance or support, said trustees shall inquire 
into the condition and necessities of such person, and if satisfied that such 
person ought to be relieved at public expense, they shall make 011t an order to 
the <lirectors of the poor house, to receive and proYi<le ,for su<'h person, and 
shall acC'ompany said order with the statement required by the a<'t, to authorize 
the establishment of poor houses. 

Sgc, 6. That ,vhen the overseers of the poor of any to"'nship in any county, 
having no poor house, shall be satisfied that any person having legal residence in 
such township, is in a suffering condition, and ought to be relieved at the 
expense of such township, they may afford such relief at the expense of their 
township, as in their opinion the necessities of such person may require; and 
"rhcn more than temporary relief is r equired, the overseers shall set up a noti
fication in three public places in their township, specifying some time and 
place at which they will attend for the purpose of receiving proposals for the 
n1aintenance of such pauper, vvhich notification shall he posted up, at least 
seven days before the day na1ned therein, for receiving such proposals; and 
said overseers may •contract with such person as they shall think suitable, to 
take charge of and maintain such pauper, and who will do the same on the 
most reasonable terms; but they shall not contract for the support of such 
pauper for a longer period than one year, at any one time. 

SEC. 7. That if the trustees of any township, in any county having a poor 
holtse, shall issue an order to the directors of such poor house, requiring them 
to receive and provide for any pauper, and such pauper be rejected by said 
directors, under the provisions of the ninth section of the act to authorize 
the establishment of poor houses. the overseers of the poor of such township, 
shall receive and provide for such pauper, according to the provisions of the 
preceding section of this act. 

[ 493] SEO. 8. That the overseers of the poor of each township, shall also afford 
temporary relief or support to any person within their township, and not 
having a legal settlement in the same, when such relief or support is needed. 

SEO. 9. That if any person shall become chargeable in any township, in 
which he, she, or they have not gained a legal settlement, it shall be the duty 
of the overseers of the poor of such township, to cause such person or persons, 
so soon as their health will permit, to be removed to the township where he, 
she, or they were last legally settled, if such person or persons have any l<>gal 
settlement in this territory; and the overseers of the poor of such township, 
shall receive such pauper or paupers thus removed, and provide for his, her or 
their maintenance, in the manner pointed out by la\v; and the township in 
which such pauper or paupers have gained a legal settlement, and to whirh 
he, she, or they a.re transported, shall pay said overseers of the township, 
,vbich have thus supported and removed said pauper or paupers, a11 reason
able charges for such support and removal; and upon refusal, may be com
pelled by an action of debt, hrought against the trl1stees of said township, 
before the district court of the county in which either or both of the to\vn
ships may be situated; and the trustees of each and every to,vnship in this 
territory, are herehy empowered to Sl1stain said a<'tion against the trustePs 
of any other to"'nship in this territory, for thus supporting an<l remoYing 
thei1· own paupers. 

SEC. 10. That in case any person or persons, becoming chargeable to any 
to"·nship as aforesaid, sball haYe no legal settlement within this trrritory, the 
OYerseers of the poor in s11rh township, if dirertecl • hy the trnstc>Ps. n1ay re-
1n0Ye snch person or persons to the stnt<> or county '\>Yherr he. shr. or tl1~:v hnYe a 
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legal settlement, unless such person or persons shall give sufficient security, to 
indemnify the said township. 

SEC. 11. That the said overseers shall keep fair and accurate accounts of 
all expenses incurred, for the support of the poor, within their respective 
townships, and make entries in a book of the names of the poor, and the time 
when each of them became chargeable, together with an account of their own 
services rendered; and on the first lVIonday of March, annually, the said over
seers shall meet the trustees of their respective townships, and exhibit said 
books and accounts, which the said trustees are hereby authorized to audit and 
allow, together with such compensation to the said overseers, for their services, 
as shall, in the opinion of said trustees, be just and reasonable. 

SEC. 12. That it shall be the duty of the trustees, in each and ev- [ 494]-ery 
township, to issue orders to the township treasurer, for any and all such demands 
as 1nay accrue under the provisions of this act : and the said trustees may issue 
sucl1 orders on the treasury, in favor of the overseers of the poor, at any time 
during the year, when it shall be necessary to carry into effect any of the 
provisions of this act. 

SEc. 13. That all gifts, gra.nts, devises, and bequests, herP,after to be made, 
of any houses, lands, tenements, rents, goods, chattels, sum or sums of money, 
to the poor of any township, by deed, gift, or by the last will and testament 
of any person or persons, or otherwise, shall be good and valid in law; and 
shall convey such houses, lands, tenements, rents, goods, and chattels, to the 
trustees of st1cl1 township, and their successors in office, for the use of their 
poor respectively, under such regulations as shall, from time to time, be made 
by law. 

SEC. 14. That the act for the relief of the poor, approved January 16, 1840, 
be and the same is hereby repealed: provided, that in counties where townships 
are not, or may not be organized, the said act shall be in as full force as if 
this act had not passed. 

~t\.pproved February 16, A. D. 1842 . 

• 
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CHAPTER 119. 

POOR HOUSES. 

AN ACT to authorize the establishment of poor houses. 

SECTION. SECTION. 

1. County commissioners to erect poor 
houses, purchase land for same, 
levy tax for tbat purpose. 

2. Board of directors to be aippointed, 
oath, term of service, etc. 

3. Made a body corporate, name and 
style, powers, etc. 

4. Superintendent appointed, his duties, 
powers, etc. 

5. Examination of poor houses. 
6. Report of directors to be made an

nually. 
7. Children may be bound to appren

ticeship. 

8. Order on county comm1ss1oners for 
expenses of poor houses. 

9. Order for admission of paupers, 
causes of non-admission, etc. 

10. Non-residents must be removed, and 
authority of directors to do so. 

11. Paupers restored to health to be dis
charged. 

12. Provision for non-resident paupers 
that cannot be removed. 

13. County commissioners to levy tax 
for support of poor. 

14. Compensation of directors. 

f 495] Be it enacted by the Coitncil and House of Representatiues of tlte Territory 
of Ioiva: 

SECTION 1. That the county commissioners of each and every county within 
this territory, shall be, and they are hereby authorized, to erect and establish 
poor houses within their respective counties, whenever in their opinion such 
a measure "'rill be proper and ad·vantageous, and for that purpose it shall be 
lawful for said commissioners to purchase such lot or tract of land as they 
may deem necessary for the accommodation of the institution: proYided, that 
if the commissioners of any county shall think proper to purchase land, and 
erect a poor house under the provisions of this act, the expense of such pur
chase and erection shall be defrayed by a tax levied on the general assessment 
roll for that express purpose, and collected and paid over in the same manner 
that other taxes are. 

SEC. 2. That "'·heneYer the co1nmissioners of any county shall haYe con1-
pleted a poor l1ouse for the reception of the poor, they shall immediately meet 
and appoint three judicious persons, residents of the county, who shall form 
a hoard of directors, to take charge of and manage the affairs of such poor 
house agreeably to the proYisions of this act; and the directors flO ap
pointed, shall, previous to theii· entering on the duties of their appoint1nrnt, 
take an oath or affirmation, faithfully to discharge the duties of their office, 
and shall continue in office one year, and until their successors are appointed 
and qualified; and said board of directors shall appoint a clerk of their own 
body, whose d·uty shall be defined by the board; and if a vacancy shall happen 
in the board of directors, the county commissioners shall appoint some suitable 
person or persons to fill such vacancy, and who shall hold his or their office 
until the next annual meeting. 

SEC. 3. That the board of directors, or a majority of then1, shall form a 
quorum to transact business, and shall be a body corporate and politic, with 
perpetual succession, and shall be known by the name of the board of directors, 
9f the poor house of --- county, (naming the county,) and by that name 
they may sue and be sued, defend and be defended, in any court \\"ithin this 
territory ; they may make all such contracts and pl1rchases as may be necessary 
for the institution, and may prescribe such rules and regulations as they may 
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think proper for the management and good government of the same; and for 
introducing the practice of sobriety, morality, and industry, among its inhab
itants, they shall meet quarter yearly at such place as they may agree upon, 
and the president may call a special meeting of the board as often as the 
interests of the institution require it. 

[ 4961 SEC. 4. That the board of directors shall appoint a superintendent, who 
shall reside in some apartment in the poor house, or other building contiguous 
thereto, and shall receive such compensation for his services, perform such 
duties and give such security for their faithful performance, as the board shall 
judge proper; he shall be governed in all respects by the rules and regulations 
of the board, and may be removed by them at pleasure; he may require all 
persons received into the poor houses, to perform such reasonable and mod
erate labor, as may be suited to their ages and bodily strength, the proceeds 
of which shall be appropriated to the use of the institution, in such manner 
as the board of directors may point out; the superintendent shall receive into 
the poor house, any person who shall produce to him such an order or voucher 
as is hereinafter provided, and shall enter in a book to be provided by him, 
and kept for that purpose, the name and age, as near as may be, of every 
person so received into the poor house, together with the day on which such 
person was received. 

SEC. 5. That the board of directors shall cause the poor house to be visited, 
at least once in every month, by a member of their body; which member shall 
carefully examine the condition of the paupers, the manner in which they 
are fed, clothed, or otherwise provided for and treated; shall ascertain what 
labor they are required to perform; and shall inspect the books and accounts 
of the superintendent, and make report thereof at the next meeting of the 
board. 

SEC. 6. That the board of directors shall annually report to the commis
sioners of the county, the state of the institution, with a full and correct ac
count of all tl1eir proceedings; contracts, and disbursements, and the expenses 
of establishing and supporting the institution, shall be paid on the order of 
the county commissioners out of any money in the county treasury, not other-
wise appropriated. 

SEC. 7. That the directors aforesaid, shall have power to bind out to ap
prenticeship, all such poor children as may belong to such poor house, males 
until the age of twenty-one, and females until the age of eighteen years, unless 
any such females shall be married previous to that age, on such terms and condi
tions, as are prescribed by an act concerning apprentices and servants. 

SEC. 8. That in every county within which a poor house may be established 
it shall be the duty of the directors of such poor house, to give an order on the 
county commissioners for the payment of such reasonable and necessary ex
pense, as may have been incurred by any township or individual, in removing 
any pauper to the poor house, or [ 497] that may l1ave been incurred, immediately 
preceding s11ch removal, by reason of delay, caused by the sickness of such 
pauper, and the county commissioners shall draw their order on the county 
treasurer for such amount: provided, that said directors shall not give such 
order unless they shall previously determine that such pauper is legally a 
county C;harge. 

SEc. 9. Tl1at no person shall be admitted to such poor house, as a pauper, 
unless upon the order of the trustees of the proper township, or of the county 
commissioners, directed to the board of directors of the poor house of the 
proper county, which order shall be accompanied by a statement of the facts, 
signed by said trustee$ or county commissioners, setting forth the nan1e, age, 
birthplace, length of residence, previous habits, and present conditions of the 
person, claiming to be a pauper; together with the time or times at which 
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such person or person.s, if not a native of the county or township, has been 
warned to depart therefrom, and if neglected to be warned or removed, the 
reason or cause of such neglect; and if, on a full examination of the facts or 
circumstances, touching the right of such pauper to admission into the poor 
house, which may come to the knowledge o:r the directors, they shall be of 
opinion, from the failure or neglect of duty on the part of the overseers of 
the poor, or from want of proper legal residence, or from any other cause, 
such person is not legally chargeable to the county as a pauper, he or she 
shall not be admitted to the poor house, and the superintendent shall not admit 
any person into the poor house as a pauper, unless upon the order of a member 
of the board of directors. 

SEC. 10. That in case any person shall become an inmate of any poor house, 
supported as a pauper, whose proper place of residence is in another county, 
state, or territory, it shall be lawful for the board of directors of such poor 
house, to cause such pauper to be removed to his or her proper place of resi
dence, in the same manner as overseers of the poor are authorized and required 
to remove persons not legally chargeable, by the provisions of the act entitled 
"an act for the relief of the poor," and all the power and authority vested in 
the overseers of the poor, by and in virtue of said act, necessary to carry into 
effect the provisions of this section, are hereby conferred ·upon the directors of 
poor houses, for the purposes herein mentioned. 

SEC. 11. That when any person has been, or shall hereafter be received into 
any poor house, as a pauper, on account of any infirmity or disease. the direc
tors of such poor house may, when, in their opinion, such person is so far re
stored to health and bodily strength, as to be [ 498] able to support himself or her
self, direct the superintendent of such poor house, to discharge such person 
therefrom. 

SEC. 12. That if any paupers shall be in a situation, that will not admit of 
their r emoval to the poor house, or to their proper residence, the directors of 
the poor house shall have power to provide for the maintenance and support of 
such paupers, out of the county treasury, in the same manner as if such paupers 
were in the poor house, until their condition will admit of their removal to the 
poor house, or to their proper residence. 

SEC. 13. That the county commissioners be, and they are hereby authorized 
and empowered, in case the ordinary reYenue of the county shall prove insuf
ficient for the support of the poor, to levy and collect a poor tax. not exceed
ing one mill on the dollar, of the valuation of the property taxable for county 
and territorial purposes, to be entered on the grand list, and collect~d as other 
taxes. 

SEC. 14. That the county commissioners may allow the directors, for their 
services, such sum as they may deem reasonable, not exceeding one dollar and 
fifty cents per day, for every day necessarily employed in the duties of their ap
p~in~ent, to be paid out of the county treasury, on the order of said coin- . 
m1ss1oners. 

Approved February 17, A. D. 1842. 

I, 
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CHAPTER 120. 

PUBLIC PRINTING. 

AN ACT establishing the prices of public printing. 

SECTIO:N'. 

1. Form and manner of printing the 
laws and time of their completion, 
printing bills, etc. 

2. Examination by the secretary and 
receipt, damages for non perform
ance. 

3. Printing ordered by either house to 

SECTIO:N". 

be for use of both unless other
wise provided. 

4. Prices for printing, etc. 
5. Printer to give bonds. 
6. Indexing and distribution of the 

journals, and compensation. 
7. Act when to take effect. 

Be it enacted by the Conncil an,d House of Representatives of the Territory 
of l ou•a: 

SECTION 1. That the public printing of this territory [ 499] shall hereafter be 
executed in the following manner: The laws shall be printed on good long 
primer type, on paper of the usual quality, and on an extra page proportioned 
to the size of a medit1m sheet; and each page shall contain :fifteen hundred ems. 
The number of each page shall be made of :figures of the size of long primer, and 
shall have a single line of long primer quadrates placed between the number 
and the body of the page, and the dividing space between each law shall be 
three long primer lines, the middle one of which to contain a small dash; the 
caption of each act, and an abstract of each section, shall be printed in brevier 
type and placed as a preface to each act, after the manner of the revised sta
tutes of Arkansas of eighteen hundred and thirty-seven, and the enacting clauses 
and clause of each section, in long primer italics. The journals of both houses 
shall be printed with good long primer type, on the same quality of paper and 
sized sheet as above provided, and each page shall contain fifteen hundred ems. 
The head lines and intermediate spaces between each day's proceedings shall 
be as prescribed for the printing of the laws. The laws and journals of each 
session shall be printed and delivered to the secretary of the territory, well 
folded, pressed, stitched and bound, within ninety days after the adjournment 
of such session. All the extra printing of each session shall be done with as 
much dispatch as possible, never occupying in the printing of one bill or other 
article, except ,vhen of extraordinary length, a longer period than one day. 
The bills shall be printed on foolscap paper, in the form of four pages to a sheet, 
the lines numbered beginning with the figure one ( 1) at the commencement 
of each section, in long primer type, with a space between each line not exceed
ing the size of long primer, and no long primer unnecessary blanks shall be 
measured. 

SEC. 2. That it shall be the duty of the secretary of the territory, on the 
delivery of the laws and journals as aforesaid, to examin~ whether they have 
been properly executed according to the provisions of this act, and should they 
not be thus executed, he may still receive them and give his receipt for the 
same, stating therein the number of pages, and the amount to which the printer 
is entitled under the provisions of this act, noting the deficiency, if any, in ~aid 
receipt; and he is hereby authorized to pay over the amount judged by him to 
be due said printer, retaining such sum as he may deem sufficient to cover any 
damages sustained by the non-performance of the service of the printer, .accord-

23 
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ing to law, and report the same in his annual report to the next legislative 
assembly. 

[500] SEC. 3. That whenever either house of the legislative assembly shall order 
anything printed, it shall be for the use of both houses, unless otherwise specially 
ordered, and be distributed in proportion to the number of members belonging 
to each house: provided, that when ordered by the council, it shall have printed 
on it the designating mark '' C. F." and when by the house of representatives 
that of "H. R." 

SEc. 4. That the printer shall receive for his services the following prices: 
One dollar per thousand ems, for composition, and double price for rule and 
figure work. One dollar per token of an eight page form for press-work, and 
eighty-seven cents per token for paper. For folding, stitching, pressing, and 
binding the journals of both houses, :fifteen cents per copy. For binding the 
laws, such price as may hereafter be allowed by law : provided, that nothing in 
this act shall be so construed as to prevent the legislature of this territory from 
receiving proposals and having the printing done per contract with said printers. 

SEC. 5. Good and sufficient bonds shall be given by any one who may here
after be employed to print the laws or journals of the legislature, to be ap
proved by the governor, conditioned that the work shall be done in good and 
workman-like manner, according to law. 

SEC. 6. It shall be the duty of the secretary of the council, and the chief 
clerk of the house of representatives to make a full and copious index to the 
journals of their respective houses, and superintend the printing of the same, 
and distribute them, when bound, to the clerks of the several boards of county 
commissioners, in ratable proportion, according to the representation of the 
several counties, for which service they shall each receive the sum of three hun
dred dollars. 

SEC. 7. This act to take effect and be in force from and after its passage. 
Approved February 2, A. D. 1843. 

[ 501] CHAPTER 121. 

PRAIRIES. 

AN ACT to prevent damage by the firing of prairies. 

SECTIOX. 

1. Fire districts laid off and fire war
dens appointed by county commis
sioners, their powers and duties. 

2. Fine for firing prairie without li
cense and persons doing so lia'ble 
for damages sustained. 

3. Fire wardens to call aid in putting 
out fire, penalty for refusal to aid. 

4. Fines, by whom prosecuted, how re
<:overed, how applied, bonds, se
curity, etc. 

SECTION. 

5. Fines recovered for use of the coun
ty. 

6. Compensation of fire wardens and by 
whom ,paid. 

7. Warden to take oath, penalty for re
fusal to serve. 

8. This act not to prevent persons from 
firing within his own inclosures 
without license. 

9. Act in force after first day of March. 

Be it enacted by the Council and House of Representatives of the Te1·ritory 
of Iowa: 

SECTION 1. That it shall and may be lawful for each of the boards of county 
commissioners in the several counties of the territory, whenever in their judg-

• 
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ment the public good may require it, to lay off their counties into as many fire 
districts as they shall think proper, and have a description of said districts 
filed in the office of the clerk of said county commissioners, and shall appoint 
one fire warden for each district that shall be so laid off, who shall be a resident 
of the same, and shall fill vacancies from time to time in said districts as they 
shall happen. It shall also be the duty of the board to cause a notice to be 
given to each £re-warden of his appointment, and the description of the district 
over which each one is respectively to exercise the duties of said appointment, 
each of ,vhich fire-wardens shall hold their office till others are appointed and 
qualified. And every person, before setting fire to any prairie or other ground, 
or to any grass, trees, or plants, growing or standing thereon, shall apply to 
one of said fire-wardens for a license therefor; and if it shall appear proper 
and expedient to such fire-warden, he may allow such person so applying to set 
fire to such prairie or other ground, grass, trees or plants, upon such restric
tions and conditions as may by such fire-warden be deemed necessary and 
prudent for the security and preservation of the crops and other property in 
the neighborhood, and may grant a license therefor, which [502] shall express and 
set forth such restrictions and conditions, and describe where fire is to be set; 
and it shall be the duty of such fire-warden, by himself or some other person, to 
superintend all such burnings as shall be authorized by license as aforesaid, and 
to prevent the spreading of the fire beyond the necessary and safe bounds. And 
until fire-wardens shall be elected in pursuance of this act, it shall and may be 
la\vful for the supervisors of roads, in their respective path-master districts, 
to exercise the po,vers and duties herein conferred upon and to be exercised by 
fire-wardens, and every such fire-warden, or supervisor, shall have power to 
appoint one or more deputies to assist in the discharge of their respective duties. 

SEC. 2. If any hunter or other person, without license first obtained as 
above, shall wilfully or carelessly set fire to any prairie or other ground, or any 
grass, trees, or plants, growing or standing thereon, or to any crops of grain 
or hay stacked or piled thereon, or to any other combustible thing, whereby 
such prairie or other ground, grass, trees, or plants or crops of grain or hay, 
shall be burned, or if any person, having obtained a license agreeably to the 
provisions of the first section of this act, shall wilfully or negligently allow his 
fire to spread, contrary to the terms of his license, every such person shall, on 
conviction thereof, be fined not less than five dollars, nor more than one hun
dred dollars; and if any damage shall happen by reason of the violation of 
this section, the offender shall be liable therefor, to be recovered by the party 
injured, before any court having competent jurisdiction. 

SEC. 3. W11en a fire shall spread upon the prairies, or in the timber land, 
or be kindled and burn in such place as to do, or threaten to do, damage to 
tl1e property of any person, or to the timber growing or standing on any land 
belonging to the public, or to individuals, it shall be the duty of the fire-wardens 
in the district where the fire is burning, and also in any district adjacent there
unto, either in the same or an adjoining county, if there is reason to believe the 
fire will extend beyond the first district, to require the assistance of all able 
bodied male citizens in putting out the fire; and if any person, when so required 
by a fire-warden, shall refuse or neglect to render assistance, without good 
cause shown to the court for such -refusal or neglect, he shall be fined not ex
ceeding five dollars, and not less than one dollar. 

SEC. 4. The penalties imposed by this act may be recovered by complaint, or 
by action of debt, in the name of the board of county commissioners of the 
county in which the offense shall be committed; and it is hereby made the duty 
of the fire-wardens to prosecute all of-[503]-fenses committed in their respective 
districts, and any person, knowing of any breach of this law, may sue in the name 
of the board of county commissioners of the county in which such offense has 
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been committed; and whenever a :fine shall be imposed on any person for a 
violation of any provision of this act, the offender shall stand committed to the 
cot1nty jail, or if there be no jail in the county, to the jail in any adjoining 
county, till such fine is paid, together with the costs of prosecution, unless the 
board of cot1nty commissioners shall sooner discharge said offender from jail. 
..'.\.nd the said commissioners are hereby authorized to settle and take bonds, with 
security, for all fines imposed by this act, after such offender shall have been 
committed, wl1ich said bond shall be delivered to the county treasurer and filed 
in his office, and if not paid according to the conditions, shall be by him prose
cuted, and the amount of such fine, ,vhen co-llected, shall be applied in conform
ity to the provisions of this act: provided, that said board of commissioners 
may, at their discretion, release any person who may have been committed as 
aforesaid, if such person shall have been confined for the term of thirty days, 
and shall be unable to give the security required for the payment of said fine 
and costs, in cases where the conviction was had before a justice of the peace; 
and where the conviction was bad before the district court, then the judge of 
said district court may grant such release, on application of the county com-
m1ss1oners. 

SEC. 5. i\.11 fines recovered for breaches of this act, shall be for the use of 
the county in which the offense is committed, and shall be paid into the county 

treasury. 
SEC. 6. The fire-"rardens shall be paid by the county treasurers, in their 

counties respectively, such compensation as shall be deemed reasonable by the 
board of county commissioners, who are hereby required to audit the accounts 
which may, from time to tinie, be presented by such fire-wardens for services 
performed under this act. 

SEc. 7. Any person, who being duly elected a fire-warden shall refuse to 
serve in said office, shall forfeit and pay the sum of five dollars; and every such 
fire-warden shall, before he enters upon the duties of his office, take an oath, 
before some justice of the peace of the proper county, well and truly to perform 
all the serYices by this act prescribed. 

SEc. 8. ~othing in this act contained shall be so construed as to prevent any 
person from setting fire within his enclosures, and without any license for that 
purpose; but such person shall, at the same time, be subject to all the fines and 
penalties imposed by this act, if he [504] shall suffer the fire to extend beyond 
any such enclosure in any direction. 

SEC. 9. This act to take effect and be in force from and after the first day 

of 1\1arch next. 
Approved February 16, A. D. 1843. 
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CHAPTER 122. 

QUO W ARRANTO. 

AN ACT relating to information in the nature of quo v,rarranto, and regulating the mode 
of proceeding thereon. 

SECTIO:X. 

1. \Yhen, against whom, by whom, and 
at "'hose instance an information 
in the nature of a quo warranto 
may be filed. 

2. Summons, service return, etc. 
3. What right determined by judgment. 
4. Oath of office, bond and demand for 

books, papers, etc. 
5. Refusal a contempt, fine and punish

ment therefor. 
6. Suit for damages, limitation one 

year. 
7. Plurality of claimants. 
8. Quo warranto against corporations ; 

by whom filed, at whose instance, 
and in what cases. 

9. Application in what county, notice 
thereof, and hearing. 

10. Upon leave granted, information 
filed, summons or rule and plea. 

11. Summons on whom served, return 
and appearance. 

12. Copy of information pleadings and 
issue. 

13. When writ cannot be served, notice 

SECTION. 

required, affidavit and judgment 
by default. 

14. Order of court and proviso. 
15. Effects of judgment, and relators 

costs. 
16. Judgment against corporations and 

dissolutions thereof. 
17. Execution for costs. 
18. Appointment of trustees, their bond 

securities, duties and powers. 
19. Trustees to demand books, papers, 

etc., may sue for debts, and in 
whose name. 

20. Refusal to deliver 'books, etc., a con
tempt, how punished. 

21. Misconduct, forfeiture and damages. 
22. Who may perform the duties re

quired of district attorneys under 
this act. • 

23. Trusts and their performance. 
24. Fines where paid and ror what use. 
25. Limitation of suits. Proviso. 
26. Appeals when and to whom allowed, 

writs of error how they shall op
erate. 

27. This aict in force May 1, 1839. 

Be it enacted by the Council and H ouse of Representatives of the T erritory 
of Ioiua: · 

SECTION 1. Tl1at when any person or persons shall usurp, [505] intrude into, 
or unlawft1lly hold or exercise any public civil office, or any franchise within this 
territory, or any office in any corporation created by the authority of this terri
tory, or ,Ybcn any public civil offi:cer shall have done, or suffered any act ,vhich, 
by the pr0Yi8i0ns of la,v, shall work a forfeiture of his office, or vvhen any 
assnciation of persons shall act as a corporation within this territory, without 
bejng lawfully incorporated, the district attorney of the proper county shall, 
when directed by the governor, the district court of the proper county, or the 
legislatiYe assembly, or he may, upon his own relation, or the relation of any 
priYate individual, upon leave granted by said court, in term time, or the judge 
thereof, in Yacation, file an information in the nature of a quo warranto in the 
s::1jd court. 

SEC. 2. ,Toenever any such information shall be filed, a summons shall be 
i~sued thereon, which shall be served and returned forthwith, and whenever 
the same shall be returned served, the clerk of the court shall enter the defend-
ant 'r appearance. · 

SEC. 3. Whenever any such information shall be filed against any person 
for usurping any office, as in the first section provided, the district attorney, 
jn addition to the other matters required to be set forth in the information, 

• 

• 

• 
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may also set forth therein the name of the persons, if any there should be, 
who may claim to be rightfully entitled to such office, with an averment of his 
right thereto, and in every such case judgment shall be rendered upon the right 
of the defendant, and also upon the right of the party so averred to be entitled, 
or only upon the right of the defendant, as justice shall require. 

SEC. 4. If judgment be rendered upon the right of the person so averred 
to be entitled, and the same be in favor of such person, be shall be entitled 
after taking the oath of office and executing any official bond which may be 
required by law, to take upon him the execution of the office, and it shall be his 
duty immediately thereafter, to demand of the defendant in such information 
all the books and papers in his custody, or within his power, appertaining to 
the office from which he shall have been ousted. 

SEC. 5. If any such defendant shall refuse or neglect to deliver over any 
such books or papers, pursuant to any such demand, he shall be deemed guilty 
of a contempt of court, and shall be :fined in any sum not exceeding five thousand 
dollars, and be imprisoned in the cell or dungeon of the jail of the county 
until he shall comply with the order of the court, or be otherwise discharged by 
due course of law. 

SEc. 6. If judgment be rendered upon the right of the person so [506] averred 
to be entitled, in favor of such person, he may, at any time within one year from 
the date of said judgment, institute any suit which may be proper in the prem
ises against the defendant previously ousted, and recover the damages which he 
may have sustained by reason of the usurpation of said defendant. 

SEC. 7. Where several persons claim to be entitled to the same office, or fran-
• chise, an inform•ation may be filed against all such persons, in order to try their 

respective rights to such office or franchise. 
SEC. 8. An information in the nature of a quo warranto may also be filed 

by any district attorney upon his own relation, or on the relation of any other 
person, on leave granted, and shall be so filed where the same shall be directed by 
the governor, the legislative assembly, or the district court of the proper county, 
agajnst any corporate body, when such corporation shall have: 

1. Oil'.ended against any of the provisions of the act or acts creating, alter
ing, amending, or renewing such corporation : 

2. \,Vhenever it shall have forfeited its privileges and franchises by non-user: 
3. Whenever it shall have done or omitted any acts which amou.nt to a sur

render of its corporate rights, privileges, and franchises: 
4. "\Vhencv~r it shall have misused any franchjse or privilege conferred, 

or exercised any franchise or privilege not conferred on it by law, and it shall 
be the duty of the district attorney to apply for leave to file t11ch information 
jn eveI"y ca~e provided for in this section, whenever h0 sJ;all l1~1ve good rJason 
to believe that the same can be established by proof . 

SEC. 9. Leave to file such information may be granted by the said district 
court, in term time, or the judge thereof in vacation, upon the application of 
the district attorney of the county wherein the principal· office, or place of 
business of such corporation shall be, and upon such application the court or 
judge may, in their discretion, direct notice thereof to be given to such corpora
tion or its officers, previous to granting such leave, and may hear such corpora-
tion in opposition thereto. 

SEC. 10. Upon such leave being granted, and endorsed on the information, 
under the hand of the clerk of the court, or of the judge granting the same, 
the district attorney may forthwith file the same, and thereupon shall issue a 
writ of summons against such corporation, to be directed to the sheriff, com
manding him to summon such corporation to appear in said court, and to 
answer the said information, and the said [507] writ of summons shall be forth-
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with ser,~ed and returned; but when such corporation shall appear by counsel, 
pursuant to the notice authorized by the ninth section of this act to be given, and 
shall be heard in opposition to the granting of such leave, the court or judge 
granting leave may also direct a rule to be entered, requiring the defendant to 
appear and plead to such information, within twenty days after service of a 
copy thereof, and notice of such rule, and in such cases it shall not be necessary 
to issue a writ of summons. 

SEC. 11. The writ of summons issuing against such corporation, shall be 
served on the presiding officer, or the cashier, or the secretary or treasurer 
thereof, and if there be no such officers, or none can be found, such service may 
be made on any director, or other person having the management of the affairs 
of the corporation, and upon the return of the summons served, the clerk shall 
enter the appearance of such corporation. 

SEC. 12. Whenever any writ of summons, issued pursuant to the provisions 
of this act, shall have been returned served, the defendant or defendants may 
apply for and receive a copy of said information from the clerk of the court, 
and shall plead thereto within thirty days from and after the return of said 
writ of summons, and each party shall file the proper pleadings on his part 
within thirty days from that on which the last pleadings were filed, until a 
complete issue is presented for trial. 

SEC. 13. Whenever any writ of summons, issued upon an information in 
the nature of quo warranto shall be returned not served, by reason of the de
fendant or the officers of the defendant not being found within the county, the 
clerk shall make out and cause to be published for four successive weeks, in 
some newspaper of general circulation in the county, and if there be none in 
the said county, then in the nearest newspaper; a notice of the filing of such 
information setting forth the substance thereof, and if said defendant shall not 
appear and plead to such information within thirty days after the last publi
cation of said notice, the plaintiff shall be entitled, upon filing an affidavit of 
the due publication of said notice, to enter the default of the defendant, and 
judgment shall be rendered on such default, in like manner as if the writ had 
been rett1rned duly served. 

SEC. 14. An order may be made by the district court or the judge thereof, 
on good cause shown, enlarging the time within which any matter of pleading 
shall be filed : provided, such order do not work a continuance of the cause. 

SEC. 15. Whenever any defendant or defendants, against whom an [508] in
formation in the nature of a qiio ivwrranto shall have been exhibited, shall be 
found or adjudged guilty of usurping or intruding into, or unlawfully holding or 
exercising, any office, franchise or privilege, judgment shall be rendered that 
such defendant or defendants be ousted, and altogether excluded from such 
office, franchise or privilege, and also that the district attorney or relator, if 
there be one, r ecover his costs against such defendant or defendants. 

SEC. 16. vVhenever it shall be found or adjudged that any corporation, 
against whicl1 an information in the nature of a quo warranto shall have been 
filed, has, by off ending against any of the provisions of the act or acts creating, 
altering, amending or renewing the same, exercising any franchise or power 
not conferred by law, or by any misuser, nonuser, or surrender, forfeit its 
corporate rights, privileges, and franchises, judgment shall be rendered that 
such corporation be ousted and altogether excluded from such corporate rights, 
privileges and franchises, and that said corporation be dissolved. 

SEC. 17. If judgment be rendered, upon any such information, against any 
corporation, or against any person claiming to be a corporation, the court may 
cause the costs thereon to be collected by execution against the directors, or 
other officers of such corporation, or against the person claiming to be a cor
poration. 

• 
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SEC. 18. Upon the dissolution of any corporation, under the fifteenth section 
of this act, the court pronouncing the judgment of ouster and dissolution, shall 
appoint three persons who shall not be directors of, or stockholders in, such 
corporation at the time of its dissolution, as trustees of the creditors and stock
holders of the corporation dissolved, and who, after entering into bond to the 
territory of Iowa, in such sum and with such securities as the said court shall 
designate and approve, conditioned for the faithful discharge of the trust and 
payment over and proper application of all money that may come into their 
hands, shall have full po,ver to settle the affairs of the corporation, collect and 
pay the outstanding debts, and divide among the stockholders the moneys and 
other property that shall remain after the payments of debts, and other neces
sary expenses. 

SEC. 19. The persons, so constituted trustees, shall forthwith demand of 
the officers of said corporation all moneys, property, books, deeds, notes, bills, 
obligations, and papers, of every description, whether in their custody or within 
the power and control of any one of them, belonging to said corporation, or 
in anywise necessary for the settlement of its affairs, or the faithful discharge 
of its debts and liabilities, [509] and they shall have authority to sue for and re
cover the debts and property of the dissolved corporation, by the na1ne of the trus
tees of such corporation, describing it by its usual corporate name, and shall be 
jointly and severally responsible to the creditors and stockholders of such cor
poration to the extent of its property and effects that shall come into their 
hands. 

SEC. 20. If the officers of sucl1 corporation, or any one or more of them, 
shall refuse or neglect to deliver over any such moneys, property, books, deeds, 
notes, bills, obligations, or papers, pursuant to such demand, he or they so re
fusing or neglecting, shall be deemed guilty of a contempt of court, and shall 
be severally fined, in any sum not exceeding five thousand dollars, and be im
prisoned in the cell or dungeon of the jail of the proper county, tmtil he or 
they shall comply with the order of the court, or be otherwise discharged by due 
course of law, and shall be liable moreover to the said trustees in an action on the 
case for all damages that may have been sustained by the stockholders and cred
itors of the corporation, or any one of them, in consequence of such neglect 
or refusal. 

SEc. 21. When the information against any corporation shall be filed, as 
aforesaid, on any alleged misconduct of the officers or directors thereof, and 
judgment of forfeiture and ouster shall be rendered thereon, it shall be lawful 
for any person who has been injured thereby, at any time within one year from 
the date of said judgment, to institute any suit which may be proper in the 
premises against any such officer or directors, ,and recover the damages he may 
have sustained by reason of such misconduct. 

SEC. 32. Whenever the office of district attorney shall happen to be vacant, 
or said attorney shall be absent, or interested in the subject matter of con
testation, or disabled from performing the duties prescribed by this act, from 
any cause whatever, the district court in term time, or judge thereof, in vacation, 
may direct or permit any member of the bar to do and perform the duties herf.in 
directed to be done and performed by the district attorneys of the several 
counties of this territory. 

SEC. 23. Nothing in this act contained shall be intended to restrain any 
court of chancery in this territory from enforcing the performance of trusts 
for charitable purposes, at the relation of the district attorney of the proper 
county, or from enforcing trusts or restraining abuses in other corporations at 
the suit of the persons injured. , 

' 
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[510] SEC. 24. That all fines collected under the provisions of this act, shall be 
paid over into the treasury of the proper county, for the use of schools within 
said county. 

SEC. 25. Nothing in this act contained shall authorize any proceeding against 
any corporation for forfeiture of charter, unless the same shall be commenced 
within :five years from the time of the exercise o.f the power or the act of omis
sion alleged as the cause of forfeiture, and no proceeding under this act shall 
be sustained against any corporation on account of the exercise of any power 
or franchise under its charter, which shall have been used and exercised for the 
term of twenty years prior to the commencement of such proceeding, nor shall 
any proceeding be commenced under this act against any officer to oust him or 
her fron1 office, unless such proceeding shall be commenced within three years 
next after the cause _of such ouster, or right to hold such office, shall have arisen; 
provided, that such proceedings under this act may be had, and the same shall not 
be barred in any of the above cases if commenced within two years from the 
passage of this act. 

SEC. 26. Appeals may be taken, from the decision of the district court only 
in cases wherein a corporation is a party to any proceedings under this act, 
upon such terms as the said district court shall prescribe, but in all cases, writs 
of error may be prosecuted whenever the supreme court or any of the judges 
thereof, in vacation, upon being presented with a copy of the record, shall 
certify that there is reasonable cause for the bringing such writ. The said 
supreme court or judge, in vacation, may impose such terms and conditions upon 
the party wishing to prosecute such writ of error, as to the said court or judge 
shall seem reasonable and just. The allowance of a writ of error shall operate, 
after notice thereof, as a stay of proceedings in the district court until the 
detern1ination, but writs of error, without supersedeas shall issue as writs of 
right as in other cases. 

SEC. 27. This act to take effect, and be in force, from and after the first day 
of l\lay next. 

Approved December 20, A. D. 1838. 

[511] CHAPTER 123. 

ROADS. 

AN ACT to provide for laying out and opening territorial roads. 

SECTIOX. 

1. Territorial roads to be laid out with-
in one year. 

2. Special provisions as to the mode. 
3. Certified return of survey and plat. 
4. Where to be recorded. 

SECTION. 

5. Expense paid 'by counties. 

6. Established width of roads. 

7. No part of expense to be paid by 
territory. 

Be it enacted by the Council and House of Representatives of the Territoi-y 
of Iowa: 

SECTION 1. That all territorial roads to be hereafter located and established 
within this territory shall be viewed, surveyed, and established, and returns made 
thereof agreeably to the provisions of this act, within one year from the passage 
of ·the act by which said road or roads may be granted or authorized to be laid 
out respectively. 

• 
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SEC. 2. The commissioners, appointed to locate and establish any territorial 
road, shall cause the same to be correctly surveyed and marked from the be
ginning throughout the whole distance, by setting stakes in the prairie at three 
hundred yards distance, and blazing trees in the timber; they shall establish 
mile posts, which shall be marked with a marking iron, in regular progression, 
from the beginning to the termination of said road, and shall also establish a 
post at eve1'y angle in the said road, marking as aforesaid upon the same, and 
upon a tree in its vicinity, if any there be, the bearing from the true meridian 
of the course, beginning at said angle post, set as herein directed, and note the 
bearing and distance of two trees in opposite direction, if there be any in the 
vicinity, from each angle and mile post. 

SEc. 3. The commissioners and surveyor of each road shall make a certified 
return of the survey and plat of the whole length of said road, specifying in 
said return the width, depth, and course of all streams, the position of all 
swamps and marshes, and the face of the country generally, noting when timber 
and when prairie, and the distance said road shall have been located in each 
county. 

SEC. 4. Said return and plat shall be signed by a majority of the [512] com-
missioners, and the surveyor of said road, and forwarded to the secretary of the 
territory, within sixty days after the view and survey of the same, to be by him 
recorded and preserved; they shall also, within sixty days as aforesaid, deposit 
in the office of the clerk of the board of commissioners of each count'y through 
which said road shall be laid, a return and plat, as aforesaid, of so much of said 
road as shall be laid out and established in said county, to be there recorded as 
aforesaid. 

SEc. 5. The said commissioners shall, after the completion of the survey of 
any road as aforesaid, make out a certified account of all services rendered, as 
well by the surveyor and other hands as by themselves, charging to each county, 
through which said road may have been laid, a proportion of the expense, agree
ably to the number of days employed thereon, and the board of commissioners 
of said county shall audit and settle the same. 

SEC. 6. All territorial roads, authorized to be laid out by any law of this 
territory, and not yet commenced, shall be laid out -in the manner prescribed in 
this act, and the commissioners shall comply with all the regulations herein con
tained; and further, the established width of all territorial roads shall be seventy 
feet. · 

SEC. 7. When any road shall have been located and established, agreeably 
to the provisions of this act, the same shall be and forever remain a public 
highway, and shall be opened and worked by the counties through which it 
shall be laid, as county roads are ; and no part of the expense of laying out and 
establishing any territorial road, or of the damages sustained by any person or 
persons in consequence of laying out any territorial road, shall be paid out of 
the territorial treasury. 

Approved December 29, A. D. 1838. 

, 
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CHAPTER 124. 

ROADS AND HIGHWAYS. 

AN ACT defining the duties of supervisors of roads and highways. 

SECTION. 

1. Persons liable to labor. 
2. Penalty of delinquents. 
3. Persons having performed labor to 

get a certificate from supervisor. 
[513] 4. Time to appear on road and 

tools f u.rnished. 
5. Persons exempt. 
6. In case of sickness. 
7. Road districts formed. 
8. Fines, how collected and paid. 
9. To open and repair roads. 

10. Damages in making or laying out 
road. 

SECTION. 

11. Guide posts to be set up. 
12. Supervisors to make repairs, power 

to call out laborers. 
13. Ceriflcates assignable. 
14. Trustees to settle accounts. 
15. Forfeiture of supervisor for giving 

false certificate. 
16. Compensation of supervisor. 
17. County commissioners to appoint su

ipervisors, and penalty for injur
ing or removing guide posts. • 

18. Width of bridges. 17th section to be 
given in charge to grand juries. 

B e it enacted by the Council and House of R epresentatives of the Territory 
of I owa: 

SECTION 1. That all male persons between twenty-one and fifty years of age, 
who ha,re resided one month in this territory, and who are not a county or 
township charge, or otherwise exempt by law, shall be liable yearly, and every 
year, to do and perform three days work on the public roads, under the direc
ti.on of the supervisor within whose district they may respectively reside. 

SEC. 2. That it shall be the duty of every supervisor to order out every such 
person, resident as aforesaid, between the first days of April and October an
nually, to do and perform the work aforesaid, on the public roads within his 
district; and if any such resident being personally warned by the supervisor , or 
by leaving a written notice at his place of abode, or by some person under the 
direction of the supervisor, by whom such warning can be proven, shall refuse 
or neglect, having had at least three days notice, to attend, by himself or sub
stitute, to the acceptance of the supervisor, on the day and at the time and place 
directed by the supervisor, or, having attended, shall refuse to obey the direc
tions of the supervisor , or shall spend the time in idleness and inattention to 
the duties assigned him, every such delinquent shall forfeit and pay for each 
day he shall so refuse or neglect to attend, or for any of the offenses above 
specified, the sum of one dollar and fifty cents, to be recovered by action of debt 
before any justice of the peace having jurisdiction thereof, at the suit of the 
supervisor within whose district such delinquent may reside; and the money so 
collected shall be paid over to the township treasurer and accounted for by the 
supervisor, at the annual settlement with the trustees of his township : provided, 
that in counties where townships are not organized, such forfeiture, so collected, 
shall be paid into the county treasury, and appropriated as provided for in this 
act. 

[514] SEC. 3. That in case any person sliall r emove from one district to another 
who has, prior to such removal, performed the whole or any part of the labor 
aforesaid, or in other respects has paid the whole or any part of the amount 
aforesaid in lieu of said labor, and shall produce a certificate of the same from the 
supervisors of the proper district, such certificate shall be a complete discharge 
for the amount therein specified. 

• 
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SEC. 4. That eYery person called upon to perfor1n any labor upon public 
roads and highways, under any of the provisions of this act, shall appear at the 
place appointed by the supervisor, at the hour of eight o'clock in the forenoon, 
with such necessary tools and implements as said supervisor may direct, and the 
supervisor may, if necessary for the improYement of the roads, order any person 
owning the same to furnish a team of horses or oxen, and ,vagon, cart, scraper, or 
plough, to be employed or used on the roads under the direction of said super
visor, who shall allow such person a reasonable compensation for the use of such 
team, ,vagon, cart, scraper, or plough, in discharge of any labor due from said 
person. 

SEC. 5. That all persons "'ho nuiy be deemed, by the supervisor, unable to 
perform, or cause to be performed, the three days work required by this act, 
shall be exempted from the requisitions of the same. 

SEC. 6. That whenever it shall happen, in consequence of sickness, absence 
from home, or any other cause, that the three days work aforesaid shall not be 
performed within the time specified in this act, the supervisor shall be author-
ized•to require the performance of such "'ork at any other time. · 

SEC. 7. That the county commissioners or the trustees of townships, when 
the same shall be organized, shall, as often as they may deem it necessary, but 
not oftener than once a year, divide their respective counties or townships, or 
any part thereof, into suitable and convenient road districts, and cause a brief 
description of the same to be entered on the county or township records; and in 
case any public road shall be established as a part of the line, or boundary of 
any township, where townships are organized, the trustees of the adjoining town
ships shall meet at some convenient place, as soon alter such division as con
venient, and apportion such road or roads between the two townships, as 
justice and equity may require, for the purpose of opening and improving the 
same, and the supervisors and inhabitants of each township shall be bound to 
work on said road or roads accordingly. 

SEC. 8. That the several supervisors "rithin their respective dis-[ 515 ]-tricts, 
shall collect, by suit or otherwise, all :fines, forfeitures, and penalties, arising and 
accruing under the provisions of this act, unless the coll~ction thereof is herein 
provided for, and pay the same into the township treasury, if the townships are 
organized on or before the first Monday in :March, otherwise in the county 
treasury on or before the first Monday in April annually, taking the treasurer's 
receipt for the same, which receipt shall be the proper voucher for the super
visor to settle with the trustees or county commissioners for the amount thereof, 
and all fines and for£ eitures sued for and recovered under the provisions of this 
act by any other person than a supervisor shall be paid over within twenty days 
by the justice of the peace or constable collecting the same to the township treas
urer, if townships are organized, if not, to the county treasurer, taking a re
ceipt therefor, and the trustees of townships, or county commissioners shall 
cause all moneys so paid into the township or county treasury to be immediately 
appropriated to repairing the public roads in such road district wherein such 
fine or forfeiture accrued, and if any person shall be sued for doing or per
forming any act or thing required or authorized by this act, such person may 
plead the general issue, and give this act and the special matter in eYidence, and 
no suit or action shall be brought or maintained unless it shall have been com
menced within six months after the. cause of such action shall ha,e arisen: 
provided, that nothing in this section shall be so construed as to prevent the 
trustees of townships or county commissioners from collecting or recovering 
any moneys in the hands of the township or county treasurers, or supervisors 
of roads and highways. 
· SEC. 9. That it shall be the duty of each and every supervisor to open or 
cause to be opened all public roads and highways which have been or may here-
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after be laid out and established through any part of the clistrict assigned to 
such super·visor, and keep the same in repair, for which purpose the supervisors 
are l1ereby authorized to enter upon any unimproved lands near or adjoining 
the public roads, to cut and carry away any timber, to dig or cat1se to be dug 
and carried a'\'\ray any gravel, sand, or stone, or gather any loose stone which may 
be necessary to improve or repair the roads, and to enter on any lands adjoin
ing or lying near the roads, to make such drains or ditches through the same 
as they deem necessary for the penefit of the roads, doing as little injury as 
may be to said lands, and the· drains or ditches so made shall not be stopped 
or obstructed by the owner or occupier of such lands or any other person or 
persons, under the penalty of forfeiting a [516] sum not exceeding t1iYenty dollars 
for each offense, to be recovered and appropriated as provided in the preceding 
section of this act. 

SEC. 10. That if any person or persons shall feel aggrieved by any super
visor's cutting or carrying away any timber or stone as aforesaid, they may make 
complaint thereof to the county commissioners of the proper county, at a regu
lar meeting within six months after the cause of such complaint shall exist, and 
the commissioners shall appoint three disinterested landholders of the county 
,vhose duty it shall be after taking an oath or affirmation to discharge their 
duty faithfully and impartially, to proceed and examine the matter complained 
of by the complainant, and assess and determine the damages, if any, and they 
shall report the same in writing to the commissioners at their next meeting 
thereafter, and if the commlssioners shall be satisfied that the amount so assessed 
and determined be just and equitable, they shall cause the same to be paid to 
the complainant out of the county treasury, but if upon view the said land
holders should be of opinion that there is no grievance or just cause of com
plaint, the person so complaining shall pay the costs of such view. 

SEC. 11. That each supervisor within his district shall erect and keep up, 
at the expense of the county, at the forks of every territorial or county road, a 
post and guide board or figure board, containing an inscription in legible letters, 
directing the way and distance to the next town or towns, or public place or 
places, situated on each road respectively; said post to be at least six inches in 
diameter, and not less than twelve feet high, and well set in the ground. 

SEC. 12. That any time during the year when any public road shall be ob
structed by the fall of timber or any other cause, or any bridge shall be im
paired so that the passage of teams or travelers on said road or bridge shall be 
dangerous, and the supervisor in the district in which such obstruction or im
paired bridge may exist, shall be notified of the same, it shall be bis duty to cause 
such obstruction to be removed or bridge repaired forthwith, for which purpose 
he shall immediately order out such number of the inhabitants of his district as 
he may deem necessary to remove said obstructions or repair said bridge, and the 
persons so ordered out shall, after having had one day's notice to attend as afore
said, be subject to the same restrictions and liable to the same penalties as if 
ordered out under the provisions of the second and fourth sections of this act. 

SEC. 13. That in all cases when any person shall, under the direction of his su
pervisor, perform more labor on the public roads than [517] may be due from him, 
the supervisor shall give such person a certificate specifying the amot1nt of extra 
labor so performed, which certificate shall be assignable and received ✓for the 
amount specified in such certificate in discharge of any labor within the same 
road district, which may be due from the holder of such certificate in any suc
ceeding year under the provisions of this act: provided, that the preceding sec
tion shall not authorize any supervisor to require any person to perform more 
than two days' work in any one year, over and above the amount of labor due 
from such person agreeably to the provisions of the first secti9n of this act. 
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SEc. 14. That where townships are organized the trustees shall meet at the 
place of holding township elections, on the first ~Ionday of l\farch annually at 
\>Vhich time and place the several supervisors of the township shall attend, ~nd 
each produce his lists and accounts, together with the township treasurer's re
ceipt for all fines, penalties, and forfeitures by him collected, and the trustees 
are hereby authorized and required to adjust and settle all accounts so produced 
to them, and allow such amount for delinquencies as they shall deem just and 
reasonable; and, if upon a fair and accurate settlement there shall appear to 
be a balance due to any supervisor for his services under this act, the trustees shall 
give him an order on the township treasurer for the amount due: provided, that 
the supervisor shall, in all cases, be held accountable for the full amount of 
labor due in his district, unless for good cause shown, the trustees shall deem it 
just to remit the same: and provided further, that in counties where townships 
are not organized the county commissioners shall annually on the first ironda:? 
in April, settle the accounts of the supervisors ·within their respective counties 
agreeably to the pro-visions of this act; and the supervisors of such counties 
shall attend upon said commissioners on said day. 

SEc. 15. That eacl1 and every supervisor who shall neglect or refuse to per
form the se,eral duties enjoined on him by this act, or who shall, under any 
pretense "hatever, give or sign any receipt or certificate purporting to be a re
ceipt or certificate for labor performed or money paid, unless the labor shall 
haYe been performed or money paid prior to the giving or signing such receipt 
or certificate; every superYisor so offending, shall forfeit for every such offense. 
not less than fiye dollars nor more than twenty-five dollars. to be recovered b3· 
indictment in the district court, or by action of debt before any justice of the 
peace 11 a,ing jurisdiction of the san1e; and it is hereby made the duty of the 
trustees of the to"'"Ilship in counties "~here the same are organ-[ 518 ]-izec1, nnd 
county con1n1issioners where townships are not orgnnizrd, to prosecute all offcnse'l 
ag-ainst the provisions of this act: provided, that if any superyjsor shall con
ceiYe hin1self aggrie,ed by the j11dgment of the justice of the peace, he may 
appeal to the district court as in other cases. 

SFc. 16. That each super,isor shall recei,e for his serYices for each day 
<'1uployecl under the proYisions of this act over and above three days, the sum 
of one dollar, to he paid out of the township treasury on the order of the trus
tees "·here townships are organized, but in counties where townships are not 
organized the supervisor shall be paid 011t of the county treasury on the order 
of the county commissioners. 

SEC. 17. That the several boards of county commissioners in counties where 
townships are not organized, shall, annually at their April session, appoint a 
suitable number of supervisors for such road districts as are not provided for 
by law, and they may fill vacancies at any time when they may occur. and shall 
ca11se the supervisors, by them appointed, to be notified thereof in writing. 
That any person who shall destroy, or in anywise deface or obliterate any guide 
board or mile post set up according to the provisions of this act, shall be guilty 
of a misdemeanor, and upon conviction thereof, shall be fined the sum of not 
less than ten nor more than :fifty dollars, and be imprisoned not less than one 
month nor more than three months, at the discretion of the court. 

SEC. 18. That bridges on territorial and county roads shall not be less than 
sixteen feet wide. It shall be the duty of the judges of the district court to 
give the foregoing section of this act in charge to the grand juries at each term 
of their respective courts. 

Approved January 17, A. D. 1840. 
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[ 519] CHAPTER 125. 

ROADS AND HIGHWAYS. 

AN ACT for opening and regulating roads and highways. 

SEC'flOX. 

1. Roads to be opened and kept in re
pair according to this act. 

2. Applications for laying out or alter
ing roads to be made to county 
commissioners. 

3. Notice of application to be given 'by 
advertisement. 

4. Duty of viewers. 
5. Review allowed on application of 12 

householders. 
6. Damages to land holders, how as

sessed, and how paid. 
7. Vacation of useless road, upon appli

cation of householders and sus
tained by viewers. 

8. Boundaries of a road uncertain, to 
be reviewed and relocated. 

SECTION. 

9. Alteration of road, manner of apply
ing, view, report, etc. 

10. Penalty for refusal or neglect of 
viewers. 

11. Compensation. 
12. Location of road along the county 

line, report of viewers, etc. 
13. Report sustained by commissioners, 

road to be opened. 
14. Manner of opening road. 
16. Applicants for opening, altering, of 

relocating roads, to give bond for 
expenses. 

16. Record of plat in two counties when 
required. 

17. Repealing clause. 

Be it enactad by the Council an,dJ. Hoiise of Representatives of the .Terr~to1·y· 
of Iowa: 

SECTION 1. That all county and territorial roads which have been or may 
hereafter be laid out and established agreeably to law, in this territory, shall be 
opened and kept in repair in the manner hereinafter provided; and all county 
roads shall hereafter be laid out and established agreeably to the provisions of 
this act, and all county roads shall be sixty feet wide, unless the commissioners 
of the county, upon petition, should determine on a less number of feet in 
point of width, on any road so petitioned for. 

SEC. 2. That all applications for laying out or altering any county road, 
or for the alteration of any territorial road, shall be by petition to the board 
of commissioners of the proper county, signed by at least twelve householders 
of the county, living in the vicinity where said road is to be laid out or altered, 
and said petition shall specify the place of beginning, the intermediate points> 
if any, and the place of termination of said road. · 

[520] SEC. 3. That previous to any petition being presented for a county road, 
or for the alteration of a county or territorial road, notice thereof shall be given 
by advertisement set up at the place of holding county commissioners courts, 
and three public places in each township through which any part of such road 
is designed to be laid out or altered, at least thirty days previous to the meeting 
of the board of county commissioners, at which the petition shall be presented, 
and on the petition being presented and the commissioners satisfied that such 
notice has been given as aforesaid, they shall appoint three disinterested house
holders of the county as viewers of said road, and a skillful surveyor to survey 
the same, and shall issue an order directing said viewers and surveyor to pro
ceed, on a day to be named in said order, or on their failing to meet on said day, 
within five days thereafter, to view, survey, lay out, or alter said road. 

SEc. 4. That it shall be the duty of the viewers and surveyor appointed as 
aforesaid, after receiving at least six days' previous notice by one of the pe
titioners, to meet at the time and place specified in the order of the commis-
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sioners aforesaid, or within five days thereafter, and after taking an oath or 
affirmation, faithfully and impartially to discharge the duties of their appoint
ments respectiYely, shall take to their assistance, two suitable persons as chain 
carriers and one marker, and proceed to Yiew, survey, and lay out or alter 
said road as ptayed for in the petition or as n ear the same as in their opinion, 
a good road can be made at a reasonable expense, taking into consideration the 
utilit)f, convenience and inconvenience, and expense which will result to in
dividuals as ,Yell as to the public, if such road shall be established and opened 
or altered, and the surveyor shall survey such road under the direction of the 
Yiewers and cause the same to be conspicuously marked throughout, noting the 
courses and distances, and at the end of each mile, shall cause the number of 
the same, and also the commen cement and termination of said road or survey 
to be marked on a tree or monument erected for that purpose, he shall also 
make out and deliver to one of the viewers, without delay, a correct certified 
return of the surYey of said road, and a plat of the same; and the viewers shall 
1nake and sign a report in writing, stating their opinion in favor or against 
the establishing or alteration of such road, and set forth the reasons of the 
same, which report, together wit h the plat and survey of said road or altera
tion, shall be deli,ered to the county commissioners' clerk, by one of the viewers, 
on or before the :first day of the session of the county commissioners' court then 
next enst1ing, and it shall be the duty of the (521] commissioners on receiving the 
r eport of the viewers aforesaid, to cause the :,ame to be publicly read on two 
different days of the same meeting, and if no legal application shall be made 
to them for a r eview of said road or alteration, or petition for damages, be
tween the first day of their session, at which the report and survey are made, 
and the second day of their next stated session, they shall cause said report, 
survey and plat to be recorded, and from thenceforth said road shall be con
sidered a public highway, and the commissioners shall issue their orders direct
ing said road to be opened. But if the report of the viewers be against such 
proposed road or alteration, then no further proceedings shall be had thereon, 
and the obligor or obligors in the bond receiving the payment of costs and ex
penses, shall be liable for the full amount of such costs and expenses : provided, 
that in all cases when any oath or affirmation is required to be taken by any 
person under the provisions of this act, the same may be administered by the 
surveyor, or by one of the viewers or reviewers who have previously been 
sworn or affirmed themselves. 

SEC. 5. That after the viewers of any county or territorial road shall have 
made r eturn in favor of the same agr eeably to the preceding section, and before 
said r eturn shall be recorded, and the record established, it shall be lawful 
for any land holder of the county, to apply to the commissioners for a r eview 
of said road, by petition, signed by at least twelve householders residing in that 
part of the county through which said road is proposed to be established ; and 
the commissioners shall on such petition being presented, and they satisfied 
it is just and reasonable, appoint five disinterested qualified voters of the county, 
to view said road, and issue their order to said viewers, directing them to meet 
at a time specified in such order, or within :five days thereafter, and said viewers 
shall meet after having r eceiYed six days' preYious notice by one of the petition
ers, and after taking the oath or affirmation required by the preceding section, 
shall proceed t o examine the route surveyed for said road hy the former commis
sioners, stating their opinion in favor or against the establishment of said road, 
and their reasons for the same ; and if thf' report of the vie,vers be in favor of said 
road, the sa1ne shall be established, recorded, and opened, agreeably to the provi
sions of this act ; and the person or persons bound for the same, shall pay into the 
county treasury the amount of the costs of such r eview, but if the report be 
against the establishment of such road no further proceedings shall be had 
thereon before the commissioners, and the [ 522] persons executing the first bond 
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:-.hall pay into the c·ounty treasury, the amount of costs and expenses of tl1e firgt 
view and survey, and review of said road. 

REc. H. That if any person or persons through whose land any territorial or 
county road may he laid out. shall feel injured tl1ereby, such person or persons 
nu1y 1nake <'On1plaint thereof to the board of county commissioners, at any time be
t\vc•cu the session of the commissioners at which the report of said road is made, 
and the second day of their next stated session; and the commissioners shall 
appoint three disinterested householders of the county, whose duty it shall be, 
after having been duly sworn or affirmed to discharge their duty faithfully 
and i1npartially, to proceed and view said road the whole distance the same 
ma:v have been established through the premises of the complainant, and assess 
and detern1ine ho,v much less valuable the land or premises of the complainant 
has been or ,vill be rendered by the opening of said road, and they shall report 
the sa1nc in ,,·riting to the commissioners at their next meeting thereafter, and 
if the <•01n1nissioners shall be satisfied that the amo11nt so assessed and deter
n1ined be just and equitable, and that said road will, in their opinion, be of 
sufficient i1nportance to the public to cause the damages to be paid by the 
co11nty, they shall order tl1e same to be paid to the petitioner from the county 
treasury, b11t if in their opinion the said road is not of sufficient importance 
to the public, to cause the sa1ne to be paid by the county, they may refuse to 
establish the same a public highway, unless the damages and expenses are paid 
by tl1e petitioners. 

REC. 7. That when any county road shall be considered useless, any twelve 
houReholders residing in that part of the county where such road jg established, 
may ,nake application by petition to the board of commissioners of the county 
to vac>ate the same. setting forth in said petition the reasons why said road 
ought to be vacated, which petition shall be presented and publicly read at a 
regular session of the board of commissioners, and no other proceedings shall 
be had thereon, until the next stated session of said board of commissioners, 
,vhen it shall be again read as afor·esaid, and if no objection be made, the com
missioners may on the last day of that session declare said road vacated, or 
nny part thereof, which they n1ay deem unnecessary to keep open for public 
conYenicnec, but if objection be made in writing, signed at least by twelve 
householders residing in the neighborhood of the road proposed to be vacated, 
the comn1issioners shall appoint three disinterested persons to view said road, 
""ho shall take the sa1ne oath or affirmation [523] as is r equired by the fourth sec
tion of this act, and proceed to view tl1e road aforesaid and make a r eport of their 
opinion thereon and their reasons for the same, to the board of commissioners, 
and i.f said Yiewers shall report in favor of vacating said road or any ·part 
thereof, the commissioners may if they shall deem it just and reasonable, de
clare sai<l road vacated agreeably to the report of the viewers, but in case said 
viewers shall report against vacating said road, then and in that case no further 
proceeding shall be had thereon : provided, that previous to any petition being 
presented under the provisions of this section, the same notice shall be given 
as is req11ired by the third section of this act. 

SEC. 8. That when tl1e place of beginning or true course of territorial or 
county roads shall be uncertain, by reason of the removal of any mon.uments 
or n1arked tree. by ,vhich said road was designated or from any other cause the 
board of commissioners of the proper county, may appoint three disinterested 
persons, citizens of the county, to review and straighten said road if they shall 
deem it necessary, and the revie,vers shall cause said road to be correctly 
marked thro1.1ghout, as in case of new roads, and a correct survey to be made 
of the same. and shall make return of said survey and plat of said road, to the 
board of con1missioners, who shall cause the same to be recorded as in other 
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cases, and from thenceforth said road, surveyed as aforesaid, shall be considered 
a public highway. • 

SEC. 9. That if any person or persons, through whose land any territorial 
or county road is or may be established, shall be desirous of turning said road 
through any other part of his or her land; such person or persons may, by pe
tition, agreeably to the second and third sections of this act, apply to the com
missioners of the county, while in session, to permit him or them to turn any 
road through any other part, or off, of his, her or their land on as good ground, 
without increasing the distance to the injury of the public; and on the receipt 
of such petition, the board of commissioners shall appoint a surveyor, and three 
disinterested householders of the county, as viewers, who, or any two of them, 
shall proceed to view the ground over which the said road is proposed to be 
turned, and ascertain the distance which said road will be increased by such 
proposed alteration, and make out a report in writing stating the seYeral dis
tances so found, together with their opinion as to the utility or inutility of 
making said alteration, and if said reviewers shall report to the board of com
missioners that the prayer of the petitioner or petitioners is reasonable, and 
that the alteration will [524] not place the road on worse ground, or increase the 
distance to the injury of the public, they shall, upon receiving satisfactory evi
dence that the proposed new road has been opened a legal width, and, in all 
respects, made equal to the old road for the convenience of travelers, the com
missioners aforesaid may declare said new road a public highway, and make 
record thereof, and at the same time vacate so much of the old road as is 
embraced by the new, and the person or persons desiring the alteration afore
said, shall pay all the costs of the view, survey, and return of said alteration. 

SEC. 10. That if any person, who shall be appointed by the board of com
missioners as a viewer, r eviewer , or surveyor of any road, shall refuse or 
neglect to perform the duties required by this act, without making satisfactory 
excuse for such refusal or neglect, he shall .be fined in any sum not exceeding 
three dollars, to be recovered by action of debt by any person suing for the 
same, before any justice of the peace having jurisdiction of the same, and 
shall be paid over, without delay, to the county treasurer, by the justice of the 
peace or constable collecting the same, taking his receipt therefor, and the 
board of commissioners shall cause all fines which shall be paid into the county 
treasury, under the provisions of this act, to be expended on roads and bridges 
within their county. 

SEC. 11. That the persons required to render services under this act, shall 
receive compensation for each day they shall be necessarily employed, as fol
lows, to-wit: viewers and reviewers, one dollar and :fifty cents each; chain car
riers and markers, one dollar and twenty-five cents each; and surveyors, two 
dollars and fifty cents each, to be charged as costs and expenses and paid out 
of the county treasury, on the order of the board of commissioners of the proper 
county. 

SEc. 12. That when it shall become necessary to establish a road on a county 
line, the inhabitants along such line may petition the board of commissioners of 
their ¼espective counties, for a view of such road in the manner pointed out in 
the preceding section of this act, and it shall be the duty of such board of com
missioners, for each of the counties interested, to appoint two discreet citizens 
as viewers, who, or a majority of them, shall meet at the time and place named 
in the order of the commissioners of the oldest county interested, who shall 

. appoint a surveyor ; and the viewers and surveyor, appointed as aforesaid, shall 
make their report in writing, for or against such road, to the board of commis
sioners of the counties concerned, and the said con1mi13sioners, [525] upon receiv
ing such report, shall, in all respects, be governed by the provisions of this act . 

• 
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SEc. 13. That if, on receiving such report, the commissioners of all the coun
ties interested, shall be of opinion that such road, if opened, would be of 
public utility, they shall order the same to be opened in the manner pointed out 
by this act. 

SEC. 14. That when any road is located under the provisions of the twelfth 
and thirteenth sections of this act it shall be the duty of the board of commis
sioners of the county, or trustees of townships adjoining such road, to select 
one from their number whose duty it shall be to meet at some convenient place 
near the line of the same, the time and place to be appointed by the commis
sioners or trustees of the oldest county or township interested, previous to the 
time appointed by law for apportioning labor to their respective road districts, 
and shall assign a sufficient number of persons, if practicable, to open such 
road and keep the same in r epair, dividing the road in such manner that the 
persons so assigned may work under the orders of the supervisors in the 
county or township to which they belong, and the supervisors and persons so 
assigned shall be governed by the provisions of the act entitled an act de-
fining the duties of supervisors of roads and highways. · 

SEC. 15. That on application, made under the provisions of this act, the 
board of commissioners of the proper counties shall, before granting any order 
thereon, require of the person or persons making such application, a bond, with 
one or more sufficient securities, made payable to the county treasurer, and 
approved by the board of commissioners of the county, for the use of the 
county. 

SEC. 16. That no change sl1all be made in the direction of a territorial road, 
where it crosses the line between two counties, unless by mutual agreement in 
the report of the viewers appointed by the board of commissioners of the coun
ties interested, in which last case the plat and survey of the variation from 
the original road shall be recorded in both counties. 

SEC. 17. That an act entitled an act for opening and regulating roads and 
highways, approved January 17th, 1840; and an act entitled an act to amend 
an act for opening and regulating roads and highways, approved F ebruary 2nd, 
1842, be and the same are hereby repealed. 

ApproYed February 1, A. D. 1843. 
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[526] CHAPTER 126. 

RIGHT. 

AN ACT to allow and regulate the action of right. 

SECTION, 

1. Action proper r emedy for recovery 
of interest in lands, etc. 

2. What required for recovery. 
3. Action when brought, and how. 
4. Against whom. 
5. Tenant to give notice of action 

against himself, to landlord. 
6. Substitution of landlord. 
7. The writ now served. 
8. Non-resi'dents and their agents. 
9. Service of summons abroad. 

10. Return and proof of service. 
11. Notice by advertisement given, 

where and how long. 
12. Contents and r equirements of such 

notice. 
13. Declaration what to set forth. 
14. Undivided shares. 
15. Several tracts. 
16. Declaration may be amended. 
17. Defendants, joint or separate. 
18. Plea to the merits. 
19. Demurrer or plea. 
20. Evidence. 
21. Damages assessed 'by jury. 
22. Judgments by default, and damages 

assessed. 
23. R estoration of right, damages and 

costs. 
24. Verdict and judgment in certain 

cases. 
25. Default, action on the case, new trial, 

etc. 
26. Proceedings on new trial. 
27. Restitution of damages. 
28. New trial when allowed, and to 

whom. 
29. P roceedings, on t ria l, when some of 

defendants occupy different par
cels of the property. 

30. Discontinuance, in what cases. 

SECTIOX, 

31. Verdict and judgment relative to de-
fendants. 

32. R elative to plaintiff. 
33. Specifications in verdict. 
34. General verdict and judgment. 
36. Judgments in this action. 
36. New trial granted. 
37. IAmitation to heirs, etc. 
38. Insane ;persons, etc. 
39. Married women, privileges of. 
40. Limitation to persons out of the Un• 

ited States. 
41. Writ of possession. 
42. Judgment against tenant, conclusive 

against landlord. 
43. Want of notice, etc., et c. 
44. Suit not to affect persons not a party. 
45. Plaintiff to recover on the strength 

of his own title. 
46. 20 years quiet possession a bar to 

this action. 
47. Limitation to persons insane. 
48. Widows dower, action commenced 

for. 
49. Suit by joint tenants and tenants in 

common. 
60. Arrest of judgment, etc. 
51. Warrant of attorney. 
52. Waste and damages. 
53. Permanent improvements to be val-

ued [527] in certain cases. 
54. Joining of issue. 
55. County lines. 
56. Assignment of dower established by 

this action. 
FORMS. 

Summons. 
Advertisement. 
Declaration. 
Plea to the merits. 
Writ of possession. 

B e it enacted by the Goiincil an,d H ouse of Representatives of the Territory 
of ] O'l,U(J): 

• 
SECTION 1. That hereafter the proper r emedy for recovering any interest in 

lands, tenements, or hereditaments, shall be by an action of right. 
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SEC. 2. No person shall recover in this action, unless, at the time of com
mencing it, he shall have had a valid subsisting interest in the property claimed, 
and the right to recover the immediate possession thereof. 

SEC. 3. The action shall be brought in the district court of the county where 
the property claimed is situated. It shall be commenced by sum1nons, and all 
the proceedings therein shall be assimilated, as nearly as practicable, to those 
in personal actions, except as herein otherwise provided. 

SEC. 4. The action may be brought against any person acting as owner, land
lord or tena:iit of the property claimed. 

SEc. 5. If brought against the tenant, he shall forthwith give notice thereof 
to the landlord, his agent, or attorney, under the penalty of forfeiting to such 
landlord the value of two years' rent, to be recovered in the same manner as 
other rents. 

SEC. 6. In such cases, the landlord may, at any time appear, and, after 
having his name substituted in the proceedings, instead of that of the tenant, 
may become sole defendant in the action: such substitution, however, shall not 
take place where the tenant sets up some other claim to the said property than 
that derived from such landlord. 

SEC. 7. The summons shall be served on the defendant personally, or, if he 
cannot be found, by leaving a copy thereof at his residence, with some person 
of proper age. 

SEC. 8. If the defendant be a non-resident of the county, and have a known 
agent (in relation to the property for which the action was brought) therein, 
such summons may be served upon said agent in the same manner as though 
he were the principal. 

SEC. 9. If being a non-resident as aforesaid, he have no such agent, the sum
mons may be served either in this territory, or elsewhere, by any person what
ever, in the manner prescribed in ~ection seventh. 

(5281 SEC. 10. Where a person, other than the proper officer, shall, in any case, 
serve such summons, said service must be duly shown to the court by affidavit 
accompanying the return of the writ and filed therewith, which shall fully state 
the manner of service. 

SEC. 11. Where the defendant is not to be found in the county in which the 
action is brought, instead of the mode of service authorized above, the plaintiff 
may cause an advertisement to be published in some newspaper printed most 
conveniently to the court where the suit was brought, which publication shall 
be continued weekly for the term of twelve weeks, in succession. 

SEC. 12. Such advertisement shall contain the names of the parties, and .the 
description of the property claimed, as stated in the summons, and shall require 
the defendant to appear and plead to the action on or before the first day of 
the term of the court next succeeding the termination of the time of publication, 
as aforesaid, or that judgment will be rendered against him by default. 

SEC. 13. The declaration in this action shall be sufficient in substance if it 
set forth the names of the parties, and the property, or right, claimed, with 
such certainty as to leave no grounds of mistake. 

SEc. 14. If an undivided share or interest is claimed, the same shall be set 
forth in the declaration. 

SEC. 15. Several tracts of land, or other rights, may be claimed in the same 
declaration, either in one or several counts. 

SEC. 16. The declaration may, at any time before trial, be amended, at the 
costs of the plaintiff. 

SEC. 17. The declaration may charge several defendants jointly in one count, 
and separately in others. 

· I 
I 
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SEC. 18. The plea to the merits shali be sufficient, if it clearly set forth which 
of the rights claimed by the plaintiff, or what particular portion thereof, are 
meant to be def ended by such plea. 

SEC. 19. The defendant may demur to the declaration, or else he shall plead 
the general issue only. 

SEC. 20. The action of right being intended to supersede the action of eject
ment, the ,vrit of right and the writ of dower, whatever might be given in evi
dence, under the general issue in either of thqse actions, may also be done in 
this. 

SEC. 21. If the jury find for the plaintiff, they shall also assess the damages 
sustained by him from the withholding of his rights by the defendant. But no 
damages shall be recovered for the use, occupation, [ 529] or intervening profits of 
the property recovered, which shall have accrued more than six years prior 
to the commencement of the action. 

SEC. 22. Iif judgment by default be obtained against the defendant, in cases 
where the summons shall have been personally served, a jury of inquest shall 
be forthwith empaneled, to assess the said damages of the plaintiff. 

SEC. 23. The judgment in each case, shall be as well for the restoration of 
the right, as for the amount of the damages and costs: a writ of possession, and 
also a fieri facias, shall be ordered accordingly. 

SEC. 24. If the interest of the plaintiff in the property sued for, expire be
fore the day of trial, the verdict for the plaintiff shall be only for his damages, 
sustained as aforesaid ; judgment shall be rendered for such damages and costs, 
and, as to the property itself, that the defendant go thereof without delay. 

SEC. 25. If judgment by default be rendered in a case wbere the summons 
was not personally served, there shall be no jury of inquest as above provided, 
but the plaintiff majr bring his action on the case for damages. If, however, the 
defendant obtains a new trial, as hereinafter provided, the said action on the 
case shall be dismissed with the costs to abide the event of the suit. 

SEC. 26. All the proceedings on the new trial shall be the same as above pro
vided. for, in cases where the defendant may have appeared, or been personally 
served with the summons, and shall be attended with like consequences. 

SEC. 27. Where ·the joint act of several defendants, in withholding the plain
tiff's property, is proved on the trial, and the summons shall not have been per
sonally served on all, the plaintiff, if successful, shall be entitled to judgment 
of restitution against all, but for the recovery of damages he shall proceed as 
prescribed in section twenty-fifth. 

SEc. 28. In such cases, any of the defendants who have not been personally 
served, as aforesaid, shall have the right to a new trial, as hereinafter provided, 
in the same manner as though they had been sole defendants, but the conse
quences of such new trial, shall not enure to the benefit of those defendants 
upon whom the summons shall have been personally served. 

SEC. 29. When on the trial it shall appear that some of the defendants occupy 
distinct parcels of the property claimed, and other defendants other distinct 
parcels, the plaintiff shall elect against which to proceed, be.fore the testimony 
shall be deemed closed, and the defendants, not so proceeded against, shall have 
judgment for their costs. 

[ 530] SEC. 30. Where there is no proof against some of the defendants, the court 
_may order a discontinuance as to them, at the plaintiff's costs, before the testi
mony shall be deemed closed. 

SEC. 31. If, on the trial, the jury find against some of the defendants and 
not against the others, the plaintiff shall have judgment against the former, 
and judgment shall be rendered against him, for the costs of the latter. 
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SEC. 32. If the jury find that one or more of several plaintiffs ought to r e
cover, and that the others ought not, the verdict shall specify as to which of 
said plaintiffs they find for, or against the defendants. 

SEC. 33. If the verdict be for a part of the property claimed, it should spe
cify particularly what part, if for an undivided share, or interest, in the whole 
property claimed, or in any part thereof, it shall specify what share. 

SEC. 34. Where, however, the verdict follows the declaration, it may be gen
eral for the plaintiff, and in all the above cases, judgment shall be rendered ac-
cording to the verdict. 

SEC. 35. Judgments, in actions of right, shall be as conclusive as in personal 
actions against the plaintiff, and all those defendants who shall appear and 
plead, and against those who having been personally served with the summons 
aforesaid, shall make default. 

SEC. 36. But in all those cases the court, in its discretion, may grant a new 
trial on application of the defendant, or his legal representatives, made within 
the time limited in the following section. 

SEC. 37. Such application, if made by the defendant himself, must be within 
three years after the said judgment by default. If he die, within the three 
years, his heirs may have at least two years after his death, \vithin which to 
make such application. If any such heirs are minors, they shall have at least 
one year after they r espectively become of age, within which to make applica-
tion as aforesaid. 

SEC. 38. The time during which any of the individuals named in the last 
section shall have been insane or imprisoned, for a less period than during life, 
shall not be included in estimating the limitations therein provided for. 

SEC. 39. But no further privileges, than as above specified, shall be per
mitted on account of any of the parties interested having been married women. 

SEC. 40. When the defendant was without the United States, during the 
progress of the action against him, he may, on his part, institute the action of 
right to recover possession of the same property, at [531] any time \Vithin two 
years after his return, provided the same be within seven years from the date of 
the judgment against him as aforesaid. 

SEC. 41. The defendant, ·who shall have been successful on the new trial 
above provided for, may (if the case require it) have a writ of possession to 
restore him his property. 

SEC. 42. Where the action is brought against a tenant, the judgment shall 
be conclusive against his landlord, in case he received due notice of the pen
dency of the suit, either in the manner provided for in section fifth, or other-

• wise. 
SEC. 43. If not thus notified, he shall enjoy the same privileges as defendants 

who have not been personally served with summons, as provided for in sections 
thirty-seven and thirty-eight. 

SEC. 44. No determination of an action of right shall prejudice the interests 
of any person not a party to the suit, except in case of a landlord as aforesaid. 

SEC. 45. The plaintiff, in this action, can only recover upon the strength 
and validity of his own title. 

SEC. 46. Twenty years quiet possession, under a claim of title adverse to 
that of the plaintiff, shall be a bar to the action of right, except as hereinafter 
provided. 

SEC. 4 7. P ersons insane, or imprisoned, or minors, during any portion of 
the said twenty years, shall be allowed to commence said action at any time 
,vithin two years after such disability bas ceased. 
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SEC. 48. No widow shall commen ce this action for the recovery of her dower, 
until after the expiration of six months from the death of her husband. 

SEC. 49. If the action be brought by tenants in common, or joint tenants, 
against their co-tenants, the plaintiffs must prove, on the trial, that the defend
ants actually ousted said plaintiffs, or did some act amounting to a total denial 
of their rights, as such co-tenants. 

SEC. 50. The same proceedings shall be allowed as in personal actions to 
arrest, or reverse any judgment, or obtain a new trial in actions of right. 

SEC. 51. The attorney of the plaintiff, if required by the defendants, must 
show, or state sufficient authority for commencing this action, otherwise the 
suit shall be dismissed, at the costs of such attorney. 

SEC. 52. If the defendant, in an action of right, shall commit any waste 
upon the property claimed, he shall forfeit treble damages to the party ag
grieved, to be recovered in an action on the case, after said party shall have 
recovered possession of the property sued for. 

[532] SEc. 53. Where, by the provisions of this act, the plaintiff in an action 
of right shall be entitled to damages for withholding, or using, or injuring his 
property, the defendant shall be allowed to set off any permanent improvements 
he may have made thereon, at their fair value, to said plaintiff. 

SEC. 54. After issue shall have been joined on the merits, no exceptions 
shall be taken to the declaration, in any manner whatever. 

SEC. 55. vVhere the action is brought to recover any particular piece of 
property, lying partly in one county and partly in another, it may be instituted 
in the district court of either of said counties. 

SEC. 56. Any widow who shall have established her right to dower, in any 
property, by means of this action, shall have her dower assigned her, in the 
following manner : 

1. The court shall appoint three reputable and disinterested commjssioners, 
who, after having been duly sworn to the honest, faithful and impartial dis
charge of their duty, shall proceed to lay off the said dower, designating the 
same by metes and bounds. 

2. They shall make a written report of their proceedings in the premises 
to the next term of said court. 

3. Said report may then be excepted to, and the court shall have power, for 
good cause shown, to set the same aside, and direct a new commission, as before. 

4. After the report of commissioners shall have been confirmed, a writ of 
possession shall be awarded, which shall be similar in its character to that pro
vided for in other cases. 

FORl\1:S OF PROCEEDINGS UNDER THIS ACT. 

The following, or other equivalent forms, shall be deemed sufficiently tech
nical and correct, in cases to which they apply. 

SUMMONS. 

County. 
f ss. 

The United States of America to the sheriff of said county. 
You are hereby commanded to summons D. F. to appear before the district 

court of the county aforesaid, on the first day of the next term thereof, to 
answer unto A. B. in an action of right, for certain land with the appurtenances 
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(or whatever the property claimed may consist of) in said county, which the 
said A. B. claims to be his right in [ 533] fee simple, ( or according to the fact) and 
of wl1icl1 he complains that the said D. F. wrongfully withholds the possession. 
Hereof fail not, and have yo11 then and there this writ, witness, etc. 

ADVERTISEMENT.-[SEE SECTIONS 11 AND 12.] 

Whereas A. B. has brought his action of right in the district court of --
county, against D. F. for certain lands, with the appurtenances, ( or whatever 
the property claimed may consist of) lying in said county, and which the said A. 
B. claims to be his right in fee simple (according to the fact:) Now tbis is to 
require the said D. F. to appear and plead, to said action, on or before the first 
day of the term of said court next succeeding the end of twelve weeks from the 
day of the date hereof, or that judgment, by default, will be rendered against 
him; dated this --- day of --- A. D. 18 -- [the day on which the 
advertisement was first published. J 

DECLARATION. 

l ss. 
County. I 

District court for said county, [to be dated the day on which the declaration 
was filed,J-A. B. claims against D. F. a tract of land, with the appurtenances, 
[ or whatever the property claimed 1uay consist of] lying in the county aforesaid, 
and described as follo,vs: [state tl1e description] and hereupon the said A .B. says, 
that he has right to the immediate possession of said property, and to the owner
ship thereof, in fee simple [ or as the case may be J and also to damages for its 
detention, and offers to prove that such is his right. 

G. M. Attorney for plaintiff. 

PLEA TO THE iiERITS. 

County. 
District court for said county [ to be dated the day on whicl1 the plea is filed] 

D. F. denies the right of A. B. to the tract of land, with the appurtenances, 
and damages for the detention thereof, as set forth in his declaration, or to any 
part thereof, and hereupon he prays a jury to determine the truth of this plea. 

G. W. Attorney for defendant. 

County. 

[534] WRIT OF POSSESSION. 

} ss. 

The United States of America to the sheriff of said county. 
In pursuance of a judgment .obtained by A. B. against D. F. in the district 

court of said county, you are hereby commanded to deliver to the said ·A. B. 
without delay, the possession of the following premises, with the appurtenances, 
to wit: [here describe the property recovered with like certainty as in a decla
ration.] And further, that of the goods and chattels, lands and tenements of 
the said D. F. being in your county, you cause to be made, and delivered to 
the said A. B. the sum of --- for his damages, costs and charges, as specified 

• 
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in said judgment; hereof fail not, and have you this writ ,vith a return of your 
doings thereon before said court, on the fu'St day of the next term thereof wit
ness, &c. ( or the damages, costs and charges aforesaid, may be collected' by a 
separate writ of fieri facias, as in ordinary judgments.] 

_<\.pproved December 29, A. D. 1838. · 

CHAPTER 127. 

REPLEV!N . 

AN ACT regulating the action of replevin. 

SECTIO.'<. 

1. Action, when, by whom and for what 
purpose instituted. 

2. Not to issue without affidavit of 
plaintiff. 

3. Property exempt from levy may be 
rep levied. 

4. Clerk and plaintiff liable for issuing 
writ without affidavit. 

5. Defects in affidavit how remedied. 
6. The writ, to whom directed, and its 

requirements. 
7. Power of officer as to buildings and 

enclosures. 
8. Bond and securities by plaintiff be

fore delivery of goods to him. 
9. Amount of bond, how determined, 

returned with writ, etc. 
10. Remedies and liabilities of the offi

cers, etc., etc. 
11. Bond to be executed within 24 hours 

or ,property returned. 

SECTION. 

12. Insufficient security taken, officer li
[535] able. 

13. Right of property tried when clai'med 
by a third person. 

14. Claimant made defendant, unless. 
15. When property not delivered, action 

to proceed. 
16. Government of action. 
17. Right of property tried 'by jury. 
18. Jury finding for defendant, damages, 

costs, etc., assessed for him. 
19. Judgment on finding by jury rela• 

tive to right of property or right 
of possession. 

20. When the jury find for the plaintiff, 
costs, damages, etc. 

21. Additional judgment where property 
has not been rep levied; value how 
ascertained, etc. 

22. Judgment against all defendants. 
23. When suit on bond may be com

menced. 

Be it e1,acted by the Cott1icii a,,d House of Represe,,tatives of the Territory 
of Io,va: 

SECTION 1. That ,vhere any goods and chattels are wrongfully detained, an 
action of replevin may be brought for the recovery of such property, by the 
person entitled to the immediate possession thereof, or, in his name, by any 
person duly authorized by him, for that purpose. 

SEc. 2. The ,vrit, in this action, shall not issue without an affidavit of the 
plaintiff, his agent or attorney, shall have been filed in the 9ffice of the clerk by 
,vhom such writ is to be issued, stating that such goods and chattels are wrong
fully detained by tbe defendant, that the plaintiff has a good right to the present 
possession thereof, and that they ,vere not taken from him by writ of replevin, 
or in execution issued on any judgment against him, nor for the payment of 
any tax, fine, or amercement against the said plaintiff. 

SEc. 3. Where property shall have been taken in execution, which was ex
empted therefrom by law, upon affidavit filed as aforesaid, that such property 
was so exempt, a ,vrit of replevin 1nay issue as above provided. 
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SEC. 4. Any writ of replevin, issued without an affidavit being filed as afore
said, shall be quashed at the costs of the clerk who issued the same, who, as well 
as the plaintiff, shall be moreover, liable in damages to the party injured. 

SEC. 5. Such writ, however, shall not be quashed for any defect in the affi
davit happening by mistake, or oversight, if upon being objected to, a new affi
davit of the proper form and substance shall be made and filed as aforesaid. 

SEC. 6. The writ shall be directed to the sheriff ( or coroner, as the case may 
be,) of the county, commanding him to cause to be replevied, [ 536] to the plain
tiff, the goods and chattels therein named, and to summon the person charged with 
their unlawful detention, to appear at the proper district court, on the first day 
of the next term thereof, to answer unto the plaintiff £or such unlawful de-
tention. 

SEO. 7. The officer executing such writ may break open any house, or other 
building, or enclosure, in which such property is concealed, in order to replevy 
the same, having first made demand of such property, and of entrance into said 
building, or enclosure, and the same having been refused. 

SEC. 8. Before such officer shall deliver to the plaintiff any goods or chattels, 
replevied as aforesaid, a bond shall be given to the said officer, with two or 
more sufficient sureties, conditioned that the plaintiff shall appear at the return 
term of the writ, and prosecute his suit to effect, and pay all costs and damages 
that shall be awarded against him. 

SEC. 9. Such bond shall be in double the value of property replevied (which 
value shall be ascertained by two or more disinterested persons whom the officer 
shall swear truly to appraise the same,) and shall be returned with the writ for 
the security and benefit of the defendant, and of the officer taking the same. 

SEC. 10. T11e remedies and liabilities of the officer taking such bond, and 
all the parties bound by, or interested in the same, shall be like those in case 
of an ordinary bail bond, and the same proceedings, as far as the nature of the 
case will admit, may in all respects be had to carry those remedies into effect. 

SEC. 11. I f the plaintiff, his agent or attorney, shall refuse, or neglect, to 
execute and give bond, as aforesaid, within twenty-four hours from the taking 
of such property by virtue of said writ, the officer who shall have said property 
in possession must return the same to the defendant. 

SEC. 12. If such officer shall deliver any property, so replevied, to the plain
tiff, or detain the same from the defendant, without taking sufficient security as 
aforesaid, he shall be liable to the defendant in damages. 

SEc. 13. If the property replevied, or any part thereof, be claimed by some 
third person, the right of property shall be tried in the same manner as where 
property may have been thus claimed, after having been taken in execution. 

SEC. 14. Such claimant shall, in all cases, on motion, be made a defendant 
in the action, unless he will disclaim, or the plaintiff r elinqt1ish the right to 
said property. 

[537] SEC. 15. If the property replevied, as aforesaid, in any case, be not deliv
ered to the said plaintiff, he may, nevertheless, proceed in the action for the re
covery of said property, or the value thereof. 

SEC. 16. 'fhe proceedings in an action of replevin shall, as far as practicable, 
be subject to the same usages and rules of practice as in ordinary personal ac
tions, except as otherwise provided by law, or by the rules of court. 

SEC. 17. If the plaintiff shall discontinue his suit, or become non-suit, or 
judgment be rendered against him on demurrer, or he shall other,vise fail to 
prosecute his suit to :final judgment, the court, on application of the defendant, 
or bis attorney, shall empanel a jury to inquire into the right of property and 
right of possession of the defendant, to the goods and chattels in controversy . 

• 
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SEC. 18. If such jury find that said goods and chattels were the property of 
the defendant, or that he was entitled to the possession thereof, at the com
mencement of the action, they shall assess damages for the defendant, as may 
be right and proper, for wl1ich, together with costs of suit, the court shall ren
der judgment against the plaintiff. 

SEc. 19. In all cases, upon issue joined ~·here the jury shall find for the 
defendant, they shall also find whether he had the right of property, or right 
of possession in said goods and chattels, and if they :find either in his faYor, 
they shall assess the damages of the defendant, on which judgment shall be 
renc~ered as declared in the preceding section. 

SEC. 20. Where the jury find for the plaintiff on an issue joined, or on 
inquiry of damages, they shall assess adequate damages to the plaintiff for 
the illegal detention of the property, for which, and the costs of suit, the court 
shall render judgment. 

SEC. 21. In such case, if said property shall not have been replevied and de
livered to the plaintiff, he shall, in addition to the judgment authorized by the 
preceding section, be entitled to a further judgment, that such goods and chattels 
be replevi•ed and delivered to him, without delay or in default thereof, that he 
recover the value of said property, as the same shall have been assessed by the 
jury who gave the verdict in the case, the requirements of the writ of execu
tion shall be r egulated accordingly. 

SEC. 22. The judgment for the plaintiff shall be against all those defend
ants who have been guilty of wrongfully detaining the property or interposing a 
claim thereto, as aforesaid. 

SEC. 23. No suit shall be instituted on the bond given by the plain-[538]-tiff, as 
provided in this act, nor against the officer who took the same, until an exe
cution shall have issued on the judgment in favor of the defendant, in which 
it shall be returned, that sufficient property of the plaintiff cannot be found in 
the county, whereon to levy, and make the amount of said judgment. · 

Approved January 23, A. D. 1839. 

CHAPTER 128. 

RELIGIOUS SOCIETIES . 

• AN ACT relative to incorporated religious societies. 

SECTION. 

1. Religious societies empowered to 
hold certain property. 

2. 1\tiay elect officers and make rules. 

SECTION. 

3. IVfesne process how served. 

4. Power to repeal. Proviso. 

Be it enacted by the Coitncil a.nd H011,se of Representatives of the Territory 
of Ioiva: 

SECTION 1. That any religious society hereafter incorporated by any act 
of the legislature shall have perpetual succession by such name as may be des
ignated, and by ;uch name shall be legally capable of contracting. and of pr?se
cuting and defending suits in any court; and shall have capacity to receive, 

. acquire, hold, enjoy, and dispose of a house for public worship~ with the land 
necessary therefor, not exceeding in quantity one acre; a burying ground for 
sncl1 society ; a parsonage, not exceeding in value the sum of five thousand 

• 
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dollars; and any other property not exceeding the annual value of one thousand 
dollars, wl1ich shall be applied to the support of public worship, and such insti
tutions of learning and charity as may be connected with such society, and to 
no other purpose. 

SEC. 2. That such society, when incorporated, may elect such officers, and 
make such rules, as may be necessary and expedient for its own government, 
and the management of its own affairs. 

SEC. 3. That niesne process shall be served on the corporation, by leaving 
an attested copy thereof with any one of its officers at least ten days before the 
retl1rn day thereof. 

SEC. 4. The legislature may, at any time, repeal or alter an act in-f 539]-corpor
ating any such society: provided, that such repeal or alteration shall not affect the 
title to any real or personal estate, acquired or conveyed under its provisions . 

.Approved December 22, A. D. 1840. 

CHAPTER 129. 

RELIGIOUS SOCIETIES. 

AN ACT supplemental to "an a<:t relative to incorporated religious societies." 

SECTIOX. 

1. Religious societies make out an ab
stract statement of their organiza• 
tion. 

SECTION. 
2. Statement to be placed on record. 
3. Fee of the recorder. 
4. Act in force from passage. 

Be it en,acted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That hereafter, any religious society desirous of exercising the 

privileges, and enjoying the benefits of the act to which this is a supplement, 
may make out an abstract statement of their organization, containing the name 
and location of st1ch society, the name and style of the officers in such organiza
tion, have tl1e same signed by all the officers of such society, at the time of 
making out such statement, and procure the said statement to be recorded upon 
the records in the recorder's office of the proper county. 

SEC. 2. That wl1en such statement is placed upon record, as aforesaid, said 
society shall be entitled to all the privileges, and subject to all the restrictions 
of tl1e act to which this is a supplement, in like manner as said society could be 
if incorpQrated by act of this legislative assembly. 

SEc. 3. The fee of the recorder for recording said statement, shall be one dol-

lar. 
SEC. 4. This act to take effect and be in force from and after its passage. 

~l\.pproved February 14, A. D. 1842. 
' 
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[540] OHAPTER 130. 

REPEAL. 

AN ACT to repeal the acts therein mentioned. 

SECTION. 

1. Acts of Michigan and Wisconsin re
pealed. 

2. Repeal not to revive any previous 
act. Proviso. 

3. Act respecting seals repealed. 
4. Repeals, not to affect acts done un

der repealed statutes, before re
peal. 

SECTION. 

5. Offenses committed, etc., before re
peal not affected. 

6. Prosecutions not affected by repeal. 

7. Repeal not to extend to laws of pri
vate nature. 

8. Acts of G. Britian not in force in 
this territory. 

Be it e'Ylacted by the Council mnd House of Representatives of the Territory 
of Iowa: 

SECTION 1. That all acts of the territory of l\.1ichigan and the territory of 
Wisconsin, which were in force in the territory of Io,va on the fourth day of 
July, in the year one thousand eight hundred and thirty-eight, are hereby re
pealed. 

SEC. 2. The repeal of any act by any law of this territory shall never be 
construed to revive any act previously in force, unless such repealing act shall 
contain an express provision that any such repealed act shall be thereby re
vived and put in force. 

SEC. 3. That "an act respecting seals," approved January 24, 1839, is 
hereby repealed. 

SEC. 4. The repeal of any statutory provision by this act shall not affect 
any act done, or right accrued or established, or any proceeding, suit or prose
cution, had, or , commenced, previous to the time when such repeal shall take 
effect, but every such right, act, and proceeding, shall remain as valid and ef
fectual as if the provision so repealed had remained in full force. 

SEC. 5. No offense committed, and no penalty or forfeiture incurred previous 
to the time when any statutory provisions shall be repealed, shall be effected 
by such repeal, except that when any punishment, forfeiture or penalty, shall 
have been mitigated by the laws to be in force after such repeal, such provision 
shall apply to and control any judgment to be pronounced after the repeal for 
any offense committed before that time. 

(541] SEc. 6. No prosecution for any offense, or for the recovery of any penalty 
or forfeiture, pending at the time any statutory provision shall be repealed, 
shall be affected by such repeal, but the same shall proceed as if any such pro
vision had not been repealed, except that such proceedings shall be conducted 
according to the provisions of the law in force at and after the time of such 
repeal. 

SEC. 7. T'he repeal of the laws of Wisconsin, as contemplated in the first 
section of this act, shall not extend to any law private in its nature, nor to any 
act conferring rights, privileges, or imm1mities upon any individual, or asso
ciation of individuals, or conferring corporate powers upon any county, town, 
society, or individuals. 

SEC. 8. None of the statutes of Great Britain shall be considered as law 
of this territory. 

[Adopted by two-thirds of both branches of the legislature, and became a 
law July 30, 1840.] 
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CHAPTER 131. 

RECORDERS . 
• 

AN ACT relating to the office of recorder of deeds. 

SECTIO~. 

1. Recorders office in each organized 
county. 

2. Recorder to be elected biennially, to 
give bond, conditions, etc., etc. 

3. Penalty for officiating before secur
ity be given. 

4. To keep entry book, manner of re
cording, index, receipt, etc., pro
,iso. 

SECTION. 

5. May appoint deputies, for whose acts 
he shall be responsible. 

6. County commissioners may fill va
cancies in office of recorder. 

7. Vacancies to 'be filled by election, 
after notice. 

8. Time of service for persons filling 
vacancy. 

9. Fees of recorder. 
10. Repealing clause. 

Be it enacted by the Council a1id House of Representatives of the Territory 
of Ioiva: 

SECTION 1. That there shall be an office of recorder of deeds in each and 
every organized county in this territory, which shall be called and styled the 
recorder's office, and said office shall be kept at the county seat of each organized 
county, and the recorder shall du-[542]-ly attend to the duties of the same; shall 
provide good large well bound books of royal or other large paper, which shall be 
paid for out of the county treasury, wherein he shall record, in a fair and legible 
hand, all deeds and conveyances which shall be brought to him for that purpose, 
according to law. 

SEC. 2. That every two years there shall be a poll opened at the annual elec
tion, for recorder of deeds for each organized county in this territory, and the 
election shall be conducted as other elections for county officers, and the person 
having the highest number of legal votes shall receive a certificate of election 
from the clerk of the board of commissioners ; and every person so elected, shall, 
within ten days after receiving his certificate of election, take and subscribe 
an oath ( or affirmation) faithfully to discharge the duties of his office; and shall, 
also, ,vithin the time aforesaid, give bond to the board of commissioners of the 
proper county, with two or more good securities, to be approved by the clerk 
of the board of commissioners, in the penal sum of five hundred dollars, con
ditioned for the true and faithful performance of the duties of his office, and to 
deliver up the records, papers, and effects, to his said office belonging, safe 
and undefaced, to his successor in office, and any person aggrieved by a breach 
of the condition thereof, may sustain an action thereon in any court of competent 
jurisdiction; which oath and bond shall be filed in the office of the clerk of the 
board of commissioners. 

SEC. 3. And no recorder of deeds, hereafter to be elected, as aforesaid, shall 
enter upon or officiate in his said office before he hath taken the oath and given 
the bond as above prescribed, upon pain of forfeiting the sum of one hundred 
and fifty dollars ; one-half to the use of the county, and the other for the use of 
the party complaining; but no record, made by such recorder of deeds, shall be 
vacated, or so avoided as to operate against the parties to the instrument re
corded, by reason of the neglect of such recorder to take the oath and give the 
bond as above mentioned. 

SEc. 4. Every recorder of deeds shall keep a fair book, in which he shall 
immediately make an entry of every deed or writing bought into his office to be 
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recorded, mentioning therein the date, the parties, the place where the lands, 
tenements, hereditaments, granted or conveyed by the said deed or writing, are 
situated, dating the entry on the day on which such deed or writing was filed in 
his office, and shall record all such deeds and writings in regular succession, 
according to the priority of time of their being brought into his said office; 
and shall al-[543]-so make and keep a complete alphabetical index to each record 
book, showing the page on which each instrument is recorded, with the names 
of the parties thereto; he shall, upon being requested, give a receipt to the per
son bringing such deed or writing to be recorded, bearing date on the same day as 
the entry, and containing the abstract aforesaid, and it is hereby made the duty 
of each recorder of deeds to file, immediately, all deeds and papers which may be 
presented to him for record, and to note on the back of the same, the hour and 
day when the same were presented for record. 

SEC. 5. Said recorder of deeds is hereby authorized to appoint one or more 
deputies, for whose acts, however, said recorder shall be held responsible, and 
each deputy is required before entering upon the duties of his appointment, 
to take an oath (or affirmation) faithfully to discharge the duties of deputy 
recorder of deeds, which oath shall be filed in the office of the clerk of the board 
of commissioners. 

SEC. 6. In all cases when the office of recorder of deeds shall become vacant 
by death, resignation, removal or otherwise, it is hereby made the duty of the 
board of commissioners of the county in which such vacancy shall happen, to 
appoint some suitable person to fill the same, who shall, previously to entering 
upon the duties of his office, take an oath and enter into bond, as provided in 
the second section of this act. 

SEO. 7. It is hereby made the duty of the clerk of the board of commissioners 
of the county, in which any vacancy in the office of recorder of deeds may occur, 
to give notice that such vacancy will be filled by an election, which notice shall 
be given, and the election conducted in conformity to the law regulating general 
and special elections: provided, that in all cases where the recorder of any county 
shall absent himself from the county in which he is recorder, for the term of six 
months, said office shall be deemed vacant. · 

SEO. 8. That the person chosen to fill such vacancy, shall serve the balance 
of the time for which his predecessor was elected, and until his successor is 
elected and qualified : provided, that no special election shall be ordered as afore
said unless the vacancy shall occur six months previous to any general election. 

SEo. 9. Each recorder of deeds shall be entitled to the following fees, to-wit: 
for recording all deeds, mortgages and other instruments of writing, for every 
one hundred words thereof, twelve cents; for copies of the same, when requested, 
for every one hundred words, [544] twelve cents; for every official certificate 
when requested, twenty-five cents. 

SEc. 10. The act entitled an act relating to the office of recorder of deeds, 
etc., approved January 19, 1839, be and the same is hereby repealed. 

Approved January 23, A. D. 1843. 
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CHAPTER 132. 

REVENUE. 

AN ACT to provide for assessing and collecting county and territorial revenue. 

SECTIOX. 

1. County commissioners to levy a tax 
for county and territorial purposes, 
and upon what. 

2. Tax levied for county purposes upon 
real and personal property, its 
amount, poll tax and its amount. 

3. Assessor, his election, term of ser
vice and qualifications, bond, se
curity, and oath. 

4. Election of assessor in unorganized 
counties. 

5. Vacancy occasioned by death, refusal 
to serve, resignation, incompeten
cy, etc., to be filled by county com
missioners, and the duty of asses• 
sor so appointed. 

6. Assessor may appoint deputy when 
required. 

7. Duties of assessor, manner or per• 
forming the same, appraisers ap
pointed, compensation, transfer of 
lands, compensation of clerk, etc. 

8. Description of town lots, non-resi
dent lands, etc. 

9. Tax to be levied according to its 
cash value upon personal property, 
unsold claimed lands made per
sonal property; grain, et c., in cribs 
exempt. 

10. Persons may be s"rorn by assessor 
to give a true account of their 
taxable property, failing, required 
to pay assessor five dollars for ex
tra trouble occasioned thereby. 

11. Clerl{ of board of commissioners to 
prepare blank assessment rolls, 
their form. 

12. Duty of assessor discovering tracts 
of land overlooked by his predeces
sor. 

13. Clerk of board of commissioners to 
furnish assessor with a plat of 
township, with vacant land upon 
same del?ignated; duty of assessor 
relative to the same, its form. 

14. Compensation of assessor subject to 
reduction in case of failure to per
form duties. 

15. Manner of determining amount of 
revenue for county purposes. 

16. Clerk to calculate the same after 
return of rolls, and certify amount 
to the county treasurer. 

25 
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17. Collector to be elected annually, to 
give 'bond, may appoint deputies, 
etc. 

[545) 18. Duty of collector after receiving 
assessment roll from clerk of board 
of commissioners, and power. 

19. To pay over to treasurer of county 
monthly. 

20. In case of gross assessment, collector 
may receive a part, and balance of 
taxes to be a lien on remainder. 

21. When taxes may be collected by sale 
of chattels. 

22. Lands and town lots may be sold for 
taxes upon due notice being gi'ven. 

23. Verification of advertisement to be 
filed 'by assessor with clerk of 
board. 

24. When sale to take place after verifi
cation, and manner of sale. 

25. Certificate of purchase assignable, 
time of redemption, and its condi
tion. , 

26. Duty of commissioners relative to 
lands still unsold, delinquent list 
of collector to be examined and 
corrected. 

27. Taxes made a lien· on lands, lots, etc. 
28. Lands n1ay be offered for sale twice 

for taxes, ,vhen, ,and proceedings 
upon such sale. 

29. Collectors return, and what shall be 
set forth therein, same to be veri
fied, damages against collector for 
false returns, etc. 

30. List of delinquents to be made out 
and posted, where, and for what 
length of time. 

31. Po"·er of collectors as to time and re
strictions as to delinquent returns. 

32. List of property assessed by collec
tor and amount of taxes collected 
thereon to be verified. 

:33. Duty of collector on discovering 
property has been assessed twice. 

34. Vacancies in office of collector, oath 
securities and duties of persons 
appointed. 

• 
35. Redress of persons aggrleYed by such 

collector. 
36. Treasury orders receivable for taxes. 
37. Payments by collector, when, and to 
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whon1 paid, and the adjustment of 
his accounts. 

50. Certain acts repealed. 

38. \\Then clerk to give him a receipt. 
Gl. Territorial tax to be levied by com

n1issioners and amount. 
52. Said tax ·when collected to be sub· 

ject to the order of territorial 
treasurer and duplicate receipts 
for the same to be taken by collec
tor upon depositing with the coun
ty treasurer. 

39. Collectors fees. 

• 

40. Liabilities of collectors on failing 
to pay over, suit on bond, evidence 
of the amount unpaid. 

41. Collector liable to a prosecution for 
failure to make return of precept, 
or for making a false return, pro
secutor to aid commissioners in so 
doing, and to give advice concern
ing revenues. 

42. Forfeitures and penalties for viola
tions or neglect of duty. 

43. Bonds to whom made payable, and 
style of suits thereon. 

44. Penalty against any officer for wi'th· 
holding money. 

45. Pedlars prohibited from selling go9ds 
without license, and penalty for 
violation. 

46. \Vhen clerks may grant permit or 
special license. 

47. Duty of commissioners as to such 
permits by clerks. 

48. Penalty for selling clocks without li
cense. 

49. Proceedings necessary to obtain a li
cense from county commissioners. 

53. Duty of territorial auditor upon re
ceiYing assessment roll. 

54. This act not to be construed into a 
(546] relinquishment of any taxes 
her tofore assessied for territorial pur
poses, proceedings against collec
tor for refusal or neglect to pay 
over. 

55. J\Iandamus against clerk upon re
fusal or neglect to return a copy 
of assessment roll to terr itorial 
auditor. 

56. Proceedings against a collector for 
refusal to pay over or account for 
taxes collected. 

57. Officers prohibited from purchasing 
territorial ,·varrants to pay into 
treasury on account of ta...xes col
lected. 

58. Repealing clause. 
fi9. Act in force from its passage, ex

cept certain part. 

Be it enacfecl by the Ooitncil and House of Rep1'escntativcs of the Territory 
of Ioiva: 
SECTION 1. That, for the purpose of raising a re,enue for county and terri

torial p11rposes, it shall be the duty of the board of county commissioners of 
each county of this territory, each year, to ley·y a tax, not to exceed five mills 
on the dollar, on the property of all bodies corporate or politic; all capital em
ployed in n1erchandising; all capital employed by exchange brokers; all capital 
emplo:vecl by n1oney lenders; all distilleries; and all stock in steam boats; on all 
lancls, to,,·n lots, and out lots, 11ot exempt from taxation by any law of the 
United States no,v in force; and on all personal property, with the exception of 
one hundred dollars worth of household furniture to each house holder; and 
excepting libraries, agricultural implements, tools of mechanics, the property 
of all literary institutions, together "rith p11hlic buildings, and all other property 
belonging to the territory; on each ferry kept by authority of law, not less than 
two, nor n1orc than fifty dollars per ann11m; on each license for hawking wooden, 
brass, or any other kind of clocks, not less than one hundred nor more than 
three h11ndred dollars; on each license to keep a grocer}r, not less than twenty
fiye nor n1ore than one hundred dollars; and no tavern or inn-keeper shall be 
per111itted to retail spirituo11s liquors, without a grocery license. 

SEC. ~- That the county commissioners shall ann11ally, at their regular 
session in ,July, or so soon thereafter as the assessn1ent roll is :filed, levy a per 
ccntage on all real and personal property, as aforesaid, s11fficient, when added 
to the rnnount that ,Yill probahly he recei'\'ed hy the county fro111 other sources 
of rrY01n1r, to defray the rurernt e~prnses of such rounty, and to liquidate 
its clehts for the year. Such per centage shall not, in any case, excec>d fiye 
n11lls on the dollar as aforesaid, and the said commissioners may annually levy 
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a poll tax, not to exceed fifty cents, to be paid in money or county orders, on all 
n1ale citizens oYer the age of tiventy-one, and under the age of fifty years. 

SEC. :l. That at the time and place of holding township elections, for [547] 
ton·nship officers, there shall be elected one assessor for each and every organized 
township, who shall be a qualified voter, whose term of office shall be one year, 
and until his s-uccessor is elected and qualified. Such assessor, so elected, shall, 
within ten days after receiving a certificate of his election, enter into bond, 
with sufficient security, to be approved by the board of township trustees, in 
tl1e penalty of one hundred dollars, made payable to the county commissioners of 
the proper county, conditioned for the faithful performance of his duty as asses
sor, and also take an oath or affirmation, to be administered by the clerk of said 
township, faithfully to discharge the duties required of him by law. 

SEc. 4. That if any county in this territory be not organized into townships, 
tl1en, in that case, there shall be one assessor elected in each election precinct, 
who shall perform all the duties described in the third section of this act, to 
,vhom the clerk of the board of county commissioners shall administer the nec
r~sary oath, and his bond shall be approved by the said co1nmissioners, and 
filed ,Yith their clerk. 

SEC. 5. If any assessor, so elected under the provisions of this act, shall re
fuse to accept such office, or fail to comply with the two foregoing sections, the 
clrrk of th<' hoard of township trustees shall, upon such failure, issue a notice 
thereof to the boar<l of trustees of said township, which shall be served by any 
conf-tahle of said township, upon said trustees; and it shall bE> the duty of 
said trustees, upon receiving notice thereof, to call a meeting forthwith, and 
appoint son1r suitable person to fill such vacancy, which assessor, so appointed, 
shnll be qualified arcording to the foregoing sections; and should any assessor 
dif' or heco1nc unable, from bodily infirmity or any other cause, to complete 
the ass0s$lnc11t of his township or precinct, as the case may be, according 
to the proYisions of this act, upon information thereof, to the clerk afore
said, a like su1nmons, as above mentioned, shall be by him isst1ed. and the 
appoint1nent thereof made, and such last 1nentioned assessor shall den1a.nd 
nncl receiYe th~ a:-:-sess1nent roll of his predecessor, or of the person in ,vhose 
possession it n1ay he fot1nd, and then he shall go on to finish the assess1nent, 
according to the provisions of this act; and if the roll of his predecessor cannot 
he found, the elcrk of tl1e board of county commissioners of said county shall 
1nnke n new one. 

SEC. G. That wheneYer any assessor, elected or appointed as aforesaid, shall 
<le(ln1 it n~ressary, he may appoint a deputy assessor, to be approved of by the 
hoard of trus1,(les of s11ch to-"vnship in which it may happen, and take an oath, 
or affii-n1ntion, as is prescribed in the third [ 548] and fourth sertions of this act, 
for "'hose acts the assessor shall he responsible. 

SEC. 7. That i1111nediately after the election and qualification of eacl1 asses
sor, he shall connnence assessing all the taxable property subject to taxation 
"'iih1n his to,vnship, or precinct, as the case may be, and shall deliver to the 
hoarcl of rounty com1nissioners, on or before the first l\1'onday in ,July thereafter, 
a full and coinplete assessment roll, ,vhich roll shall set fortl1 a precise rlescrip
tion of the land, as o,vned by each person therein na1ned, which specification 
shall correspond ,vith the plan or map of the original survey, anrl the n111nb0r of 
arr<'s specifically noted in a column by itself; and further, said lands and all 
to,;vn lots shall be valued ~t their true value, in cash, with all the improvements 
thereon, by the present assessors now elected in each county in this territory, 
witl1 two other persons of good qualifications, to be appointed by the board of 
co11nty commissioners of the proper county at their April t erm next, one in each 
county commissioners district, other than that in which the assessor lives, so 
that each part o.f the county may l1aYe an equal valuation of their land or lots, 
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who shall take into consideration the general improvements of the country in 
which the same may be situated, the quality of soil, its convenience to naviga
tion, public roads, mill privileges, and all other local advantages. Such ap
praisers so appointed, before entering upon their duties as such, shall take and 
subscribe an oath for the faithful performance of their duty; and when said 
appraisers are so appointed and qualified as aforesaid, it shall be their duty 
to attend with said assessor, on the second 1\1:onday in June next, at the county 
seat of said county, then and there to make said valuation as nearly equal as 
may be, which valuation, when examined and corrected by the board of county 
commissioners, shall be recorded in the clerk's office of said board, and remain 
as a fixed value for five years, unless sooner allowed by law: provided, however, 
that it shall not prevent any person or persons who may feel aggrieved by the 
valuation put on his, her, or their land or lots, from having the matter deter
mined before the county commissioners any time within three months after the 
acceptance of said roll, and upon proof thereof, if said commissioners should 
think the valuation too high, they may alter the same accordingly. Said ap
praisers shall have, as a compensation for their services, the sum of two dollars 
per day, for every day necessarily employed, which shall be paid out of the 
county treasury as other moneys are paid: provided, that when any person or per
sons shall [ 549] sell or convey any part of a certain tract of land, or town lots, 
with improvements thereon, by deed, or otherwise, and thereby making said 
tract unequal in value by said division, it is her eby made the duty of said pur
chaser to have his name inserted in the assessment roll by the clerk of the board 
of commissioners, and the land so purchased shall be transferred from said 
grantor to said purchaser, and if the parties cannot agree on the value of said 
land so transferred, it shall be the duty of said clerk to decide the matter of 
difference, and fix the value thereof on each tract, so as to r etain the same 
valuation on the whole tract as if it had never been divided; £or which service 
the said clerk shall r eceive twelve and a half cents for each transfer. 

SEC. 8. That the assessor shall also give a full description of all town lots 
in his township, or precinct, as is laid down in said town plat, the number of 
lot, or part thereof, and valuation of the same, in the manner prescribed in 
the foregoing section; and all lands, or town lots, not given in by the owners 
it shall be the duty of the assessor to r eturn the same as non-resident land, by 
such description as specified in the section preceding. 

SEC. 9. That all personal property shall be taxed according to its true value, 
in cash, to be determined by the assessor; and it shall be the duty of each asses
sor to value all improvements, on clai1ned lands unsold, as personal property, 
c1nd charge the same to said claimants; and that all grain, in stacks or cribs, of 
corn or pork, put up for family use, and all other necessaries of like nature, 
shall be exempt from taxation: provided, that all keel and fl.at boats, and all 
,vharf boats, shall be taxed according to their real value, in cash. 

SEC. 10. That any assessor may, at his discr etion, swear any person to give 
a true account of his or her propertJ', according to the best of his or her knowl
edge and belief ; and should any person or persons when so r equired, refuse to 
testify as aforesaid, such assessor shall ascertain the taxable property of such 
person or persons, from the best information to be derived from other sources, 
and the person or persons so refusing to testify shall pay to such assessor the 
sum .of five dollars for extra trouble, which sum may be r ecovered as other debts, 
by motion, before any court having competent jurisdiction. 

SEC. 11. That the clerk of the board of county commiHsioners, of each county 
in this territory, shall prepare blank forms for each assessor sufficient for his 
assessment, ruled in complete order, which roll shall be ready to deliver to each 
·assessor on or before the fifth day of April in each year, for which the county 
shall pay, for paper and ruling, fifty cents per quire. Said form shall be as 
fallows, viz : ' 



(550] SEE PLAT, SECTION 18. 

Name of Persons Description 1~~f TO\\'n R 'nge ~~r~ V&lue Total ~ Per'l Prop. Names of To,vns Block Lot \"'a.lue Total 
--1 

Chas. Mason E ½ N E ¼ 1 71 4 80 8.00 - 1 300.00 Burlington - 40 500.00 -
Same \V ½NE t 4 71 4 80 5.00 - - - Augusta 14 10 50.00 -
Same SW t NE¼ 9 71 4 40 3.00 - - - PleasantGrove - 25 75.00 -
Same NE¼NE¼ 30 71 4 30 2.00 - - - Dodgeville 18 60 50.00 -
Same SW¼SW¼ 20 71 4 25 1.25 1251.25 - - YellowSprings - 30 20.00 2246.75 
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[551] SEC. 19 . That whenever any assessor shall discover during his assessment 
that there were any tracts of land, town lots, or any goods and chattels of any 
kind subject to taxation, that were omitted by his predecessor the preceding 
year, he shall enter the same upon his roll, and the name of the person to whom 
it belongs, if known, and the said property shall be taxed and collected as though 
it had been assessed the preceding year and paid into the county treasury. 

SEC. 13. That for future convenience it is hereby made the duty of the 
clerk of the board of county commissioners to furnish each assessor with a plat 
of his township, or precinct, as the case may be, and said plat shall contain the 
amount of all lands in his district, which plat shall set forth all the vacant lands 
in it marked thus, (vacant) and said clerk shall deliver the same to each assessor 
at the same time he received his assessment roll, and it shall be the duty of 
said assessor, when assessing the taxable lands as specified in the seventh sec
tion of this act, to write the name of the person or persons on each tract of land 
specifically set forth throughout, until all is assessed in his district, and the re
mainder return as non-resident lands. The following is a form of said plat, 
and the wanner in which it should be kept: 

(552] SEE FORM-SECTION 11. 

C. M. C. M. 

6 5 80 a. 3 2 80 a. 

I 4 1 

C. M. 
7 • 8 40 a . 10 11 12 

9 

18 17 16 Vacant 14 13 
15 

C. M. I 
19 28 a. 21 l 22 23 24 

20 
I 

C. M. 
30 a. 29 28 27 26 25 

30 . 

31 32 33 34 35 36 
Vacant 

SEC. 14. That the assessors shall be allo"·ed, as a compensation for their 
serYices, the sum of t~'o dollars per day, to be paid out of the county treasnry 
of the proper county as other moneys are paid; and if afterwards it should 
appear that any of the assessors have failed to make ·a complete and full assess-

. ment of his township or precinct, the commissioners may deduct from his per 
diem such amount as they may deem reasonable for such failure, and if such 
assessor have received his pay for such assessment, he and his securities shall 
be liable, on their bond, for the amo1mt of such deduction. 
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SEC. 15. That it shall be the duty of the clerk of the board of county 
con1missioners, in the first place, to calculate and carry out the territorial tax 
on the total amount as returned by the assessors. which rate shall be the half 
of a 1nill on the dollar, and it shall be the duty of said commissioners, at their 
regular session in July as before mentioned, to fix the per centage for county 
revenue, whicl1, together \Vith the territorial revenue, shall not exceed five 
mills on the dollar as aforesaid, and such percentage as they may fix upon shall 
be recorded. whicl1 [553] shall govern said clerk in making out the calculation for 
county revenue for county purposes. 

SEC. 16. That immediately after the return, acceptance, and filing of the 
assessment rolls, the clerk shall calculate and carry out the amount of taxes 
opposite to the specified property, lots, or lands, or any other property charged 
with taxes, and shall, within twenty days after filing of the same, make out 
and deliver a certified statement of the amount, as exhibited by said assessment 
rolls, to the treasurer of said county. 

SEC. 17. That there shall be elected hereafter annually, at the general elec
tion. one collector in each county in this territory, who shall be a qualified 
elector and shall, within sixteen days after receiving a certificate of his election, 
take an oath, to be administered by the clerk of the board of county commis
sioners, that he will well and truly perform the duties of his office as collector, 
and shall enter into bond, to be filed with said clerk with sufficient security, 
to be approved by the board of county commissioners, in the penalty of double 
the amount of taxes assessed in his county, conditioned for the faithful per
formance of the duties of his office as prescribed by law, and such collector may 
appoint one or more deputies, who shall be sworn and have the same power to 
collect taxes as the collector himself; such collector shall be responsible for the 
acts of his deputies, and should any deputy fail to pay over any money col
lected by him for county or territorial purposes, such principal collector is 
hereby authorized to proceed against him in the same summary manner as is 
provided for proceeding against collectors in like cases. 

SEC. 18. That it shall be the duty of the clerk of the board of county com
missioners, within twenty days after filing the assessment rolls, to make out 
two copies of the same, with the names of the owners of the property therein 
assessed, arranged in alphabetical order, under the seal of said board, and in 
the name of the territory, directed to the collector of said county, commanding 
him to collect the taxes charged in said duplicate by demanding payment of 
the persons therein charged, at the most usual place of residence, or in any other 
place where they may be found, on or before the first Monday in April next 
ensuing; and on receiving full payment of the amount due from any person, 
he shall give a receipt in full for the amount paid, in words at full length, and 
for what year, and further shall specify the number of lands or lots so charg·ed, 
and after once demanding payment as aforesaid, he may, at his discretion, 
advertise and appoint times when he will meet each person in their respective 
townships, or precincts, to [5541 receive taxes, and at all other times, except pub
lic clays, he or his deputy may be found at the county seat. 

SEC. 19. That as fast as the collector shall collect moneys due said county, 
he shall pay over to the county treasury monthly, and take his receipt therefor, 
which receipt shall he a sufficient voucher for the board of commissioners to 
cancel the a1nount of such assessment roll standing charged against said col
lector on the books of said commissioners. 

SEC. 20. That any collector, in cases of gross assessment of taxes upon any 
tract or lot of land, upon application of any claimant or owner of any part 
thereof, either divided or undivided, to pay such part as he may be entitled to 
pay, such collector shall receive the same, provided the owner will specify by a 
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map or memorand1!1.m of the survey, and the balance of such taxes and interest 
shall be a lien on the remainder of said land. 

SEC. 21. That if the taxes are not paid to the collector on or before the :first 
l\'1onday in January, he may proceed to collect the same by distress and sale of 
the goods and chattels of the person or persons so charged, by giving ten days 
notice of such sale, the time and place, and what property to be sold ; such 
notices shall be set up in four of the most public places in the county. 

SEc. 22. That if no goods and chattels can be found, out of which to make 
the taxes, charged on lands and town lots, the collector shall give notice in some 
weekly newspaper published in his county, or if no such paper be there pub
lished, then in some paper published in the county nearest thereto; also by put
ting ·up four written notices in the most public places in the county, one of ""hich 
shall be on the court house door, and it shall particularly set forth each tract 
of land or town lot, intended to be sold, at least four weeks previous to the day 
of sale, which shall take place annually on the third Monday in February, 
notifying all whom it may concern, that he will, on the third Monday in Feb
ruary, next ensuing the date of such notice, commence selling, at the court house 
door, all and singular the lands and town l~ts in said county, in which the 
taxes due for tqe year, or years, are not paid by said day, and that such sale will 
continue from day to day, between the hours of nine o'clock in the forenoon, 
and four in the afternoon of each day, until all are offered for sale. 

SEC. 23. That the collector shall :file with the clerk, the verification of the 
printer, that the advertisement above described, has been published for the 
length of time required by law in said newspaper. 

[5551 SEC. 24. That after he has filed evidence of the publication, of the notice 
required in the preceding section, the collector shall proceed, in pursuance 
thereof, on said third l\[onday in F ebruary, between the hours of nine and 
four o'clock of said day, to expose to sale each and every t ract of land and 
town lot on which the taxes are not paid, by the description and number by 
which they are designated on the duplicate for the taxes and interest due 
thereon, and the cost of advertising and selling the same, or so much thereof 
as ,v-ill sell for the a1nount due and chargeable thereon, to the highest bidder 
for ready cash; such collector shall state at the ti1ne of such sale, in what manner 
the land shall be divided, if at all, and continue from day to day, het"·een said 
hours, to expose the said lands and lots to sale, until all shall be duly offered . 

SEC. 25. That when any lot or tract of land, or part thereof, shall be sold 
for the non-payment of taxes and cost, the collector shall give the p'urchaser a 
certificate in writing, describing the same with certainty, the sum paid therefor, 
and the time when the purchaser will be entitled to a deed for such lot, or land, 
or part thereof, which certificate may be assignable by endorse1nent on the 
same, which assignment shall have the same force and effect as the assignment 
of other bonds, for the conveyance of lands, and if the owner or claimant of 
tl1e lot or tract of land described in such certificate shall not, ,vithin t"'o years 
from the elate thereof, pay the purchaser, his heirs or assigns, or to the clerk of 
the board of county commissioners of the county in which such lot or tract of 
land be situate for the t1se of the purchaser, his heirs or assigns, the sun1 111en
tioned in said certificate, with interest thereon, at the rate of fifty per cent. per 
annum, and the said clerk shall note the same in a book to be kept by him for 
that purpose, and redeem said lands from said purchasers, for which said clerk 
shall receive as a compensation for such redemption the sum of tweuty-fi'!'e 
cents, for eacl1 eigl1ty acres, and the same for each town lot, which sum said 
claimant shall pay said clerk before redemption. The said collector or his suc
cessor in office, at the time such deed is demanded, shall, at the expiration of 
sc1id two years, execute to said purchaser, his heirs or assigns, in the nan1e of 
the territory of I owa, a conveyance of the lot or tract of land, so sold as afore-
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said, and described in said certificate, which conveyance shall vest in the per
son to whom it is given, an absolute estate in fee simple, and such conveyance, 
acknowledged and recorded, shall be good and valid in law. No sale of lands for 
taxes, nor deed made in pursuance thereof, shall be of any validity, if the tax 
for which the same is sold shall have been paid prior to such sale, and the col
lec- [ 556 ]-tor's receipt shall be evidence of that fact: provided, always, that when 
the lands of minors, insane persons, or persons in confinement, and femes sole, be 
sold, the same shall be redeemable within one year after such disability shall 
have been removed. 

SEc. 26. That all lands and town lots which shall not be sold, as above pro
vided, and the taxes charged thereon still remain unpaid, such taxes and charges 
shall bear interest from the date of the aforesaid sale, at the rate of six per 
centum per annum, until paid; and the board of commissioners, before the du
plicate for the succeeding year is made out, shall examine the delinquent list, 
returned by the collector, and strike from it all lands which they know to be 
forfeited or relinquished to the United States, all lands or lots which have been 
clouble assessed, or which the taxes have been paid on, and correct all manner 
of errors that may exist, and see that the clerk makes due return of such cor
rected list of former years, which they shall annex to the new duplicate next 
after its correction, and if any remain unpaid, the same shall be collected by 
said collector of the current year, as hereinbefore directed. 

SEC. 27. That taxes are hereby made a lien on the lands or town lots on 
which they may be due, in whose hands such lands or town lots may come, and 
when ~ny goods and chattels are sold to satisfy the payment of any tax, the 
collector shall apply it to that purpose, and should there be an overplus, he 
shall refund the same to the owner. 

SEc. 28. That if any collector of any county shall, at any time, unavoidably 
fail to off er for sale the delinquent lands or town lots in his county, or may 
have offered them for sale and the purchaser refuse payment, the collector 
shall have a right again to advertise and sell the same on the first Monday in 
l\Iay next thereafter, and such advertising and sale shall be governed by the 
provisions of this act, and be as legal and valid, to all intents and purposes, 
as s11ch sales would have been if made on the third l\1onday in February; and 
when such collector shall have settled with the treasurer, at the proper time, 
the amount charged against him, he shall be entitled to draw on the treasury 
for the balance in his favor, on account of lands that shall not sell when offered 
by him on the day last mentioned, which account shall be made out and sworn 
to, as is provided for in this act, for his delin<1.uent return. 

SEC. 29. That the collector in his return to the precept mentioned, shall 
state fully and distinctly the payment made by way of credit to the property 
charged qn the transcript of the assessment rolls as aforesaid, the payments 
enforced by distress and sale of goods and chattels, and in like manner the sale 
of lots and tracts of land, or part thereof, and the [557] person to whom, and the 
sum for which the same were sold, also the taxes remaining unpaid, designating 
particularly the tracts or lots remaining unsold, the name of the persons delin
quent in the payment of other taxes, and the tax or property ,vith which he is 
charged, and the cause of failure to enforce payment as commanded in the pre
cept, and such other matters as are provided by this act to be by him done, and 
the truth of such return shall be verified by affidavit of the collector, to be taken 
before the clerk of the board of commissioners; and if any individuals shall 
be injured or sustain any damage by a false return of any collector made to 
any precept under the provisions of this act, or other illegal or fraudulent act 
of such collector, such individual or individ11als, upon suit to be brought against 
such collector and his securities, upon their bond, for his or their use, shall 
recover treble damages and full cost and charges. 
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SEC. 30. That it shall be the duty of the clerk of the board of commissioners 
of the several counties to make out four copies of the list of delinquents, as 
returned by the collectors of their several counties, one of which they shall put 
up in some conspicuous place in their office, and shall keep the same up for 
twelve months, and shall cause the other three to be posted up in the most 
public places in the county, within ten days after receiving said return: pro
vided however, it shall be lawful for any collector to proceed, by distress and 
sale of goods and chattels, to collect any taxes returned delinquent within twenty 
days after making such return. 

SEC. 31. That all collectors shall have power to proceed in the collection of 
taxes due them for two years, from the time at which they were bound to pay 
over to the county in each year, in the same manner they would have done dur
ing their appointment or term of office; but this provision shall not be so con
strued as to authorize any collector to collect taxes by him returned as delin-
quent after receiving credit therefor. 

SEC. 32. That each and every collector is required to assess a county and ter
ritorial tax on all real or personal estate that may not have been assessed, and at 
the time he makes return of the precept and list of delinquents as required by 
this act, shall make out, and verify by affidavit, a list of the property by him as
sessed, and the taxes collected thereon, and no allowance shall be made to any 
collector on his delinquent list by the board of commissioners until he shall 
have complied with the foregoing requisition; and it shall be the duty of the 
clerk to publish a list of the unassessed property that has been assessed, and 
[558] taxes collected thereon by said collector, in the same manner and at the 
same time that he publishes the delinquent list. 

SEC. 33. That when any collector discovers that any tract of land or town 
lot has been assessed more than once for the same year, he shall credit only 
the tax really due, and make return of the balance as illegally assessed; and in 
all cases where too much personal property has been through mistake charged 
by the assessor, the collector may remit the excess of tax, and report the same 
with the illegal assessment, the name of the person and property illegally as
sessed, and the same shall be verified by affidavit and filed with the clerk before 
it shall have any effect. 

SEC. 34. That if any collector shall die, or become unable from bodily in
firmity to perform the duties of his office, the board of commissioners shall forth
with appoint an·other to fill such vacancy, who shall take the oath of office 
before said clerk, with like penalty and condition as prescribed hereafter, and 
the said collector shall forthvvith demand and receive, from the person in whose 
possession the same may be, the precept and duplicate of the assessment rolls, 
and shall -immediately proceed to complete the collections, as commanded by 
said precept, and such collector shall be liable, under the provisions of this act, 
for the amount of the assessed taxes of his county, after deducting those which 
appear from the memorandums of the deceased, or the statements of the infirm 
collector, to have been collected, and the executors, administrators, heirs, and 
securities, shall be liable, under the provisions of this act, for the amount of 
taxes collected by them seYcrally, t1nless the same be paid over as herein pro-
vided. 

SEC. 35. That any person injured by the neglect of any deceased or infirm 
collector to enter credits for taxes paid on the transcript aforesaid, shall have 
redress by action on such collector's bond for the damages thereby sustained, 
and if any person charged with taxes on the d11plicate of the deceased or infirm 
collector, and shall have no evidence of payment of said taxes, he shall produce 
the collector's receipt of such prior collector, and his successors shall not be 

. charged therewith, but shall take up such receipt and give his own in lieu 
thereof, and return the same with said receipt, and the amount shall be recov-
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erable as before provided: provided, ' however, that the two foregoing sections 
be so construed as not to prevent any collector who may be disabled by bodily 
infirmity from appointing deputies under the provisions of this act. 

SEC. 36. That every collector shall receive from any person or per- [ 559 ]-sons, 
orders regularly drawn upon the treasurer of his county, in payment due said 
county. 

SEC. 37. That the collectors of each county in this territory are required, 
and it is hereby made their duty, to pay to the county treasurer of their coun
ties, the whole amount of taxes charged against them in said duplicate, on or 
before the first Monday in April, in each year, and if there be any deficiency 
in the amount thereof, they shall account for the same by producing to the 
board of commissioners a certified statement, to be made by the clerk, attested 
by his signature and official seal, of the amount of the delinquencies in the 
payment of taxes, specifying the name of the persons and property, or tax, 
for which he is delinquent, as appears from such collector's return to the pre-
cept. 

SEC'. 38. That it is made the further duty of the clerk to make out such state
ment and certificate, and calculate the amount thereof, and if the amount of 
such certified statement of delinquencies, and the treasurer's receipts for the 
payment aforesaid, will balance the charges on the books of the county com
missioners, they shall give him a receipt for the amount of such taxes. 

SEC. 39. That each collector shall be entitled to the following fees for his 
serYices : five per centum on all taxes by him collected, except by distress, then 
two per centum in addition, and on real estate sold, twenty-five cents for each 
certificate. 

SEC. 40. That if any collector shall fail to make settlement of the taxes 
assessed in his county, at the time required by this p,ct, it shall be the duty of 
the board of commissioners forthwith, to charge in the account against such 
collector, :five per centum damage on the amount of the balance due from such 
collector, on account of such taxes, for such delinquency; and unless the said 
debt and damages, and the interest thereon, be paid to the treasurer of the 
county, the county commissioners shall cause suit to be commenced against 
such collector and securities, on their bond, for the debt and damages due as 
aforesaid, and the said amount shall bear interest from the day at which pay
ment was to be made, at the rate of twenty per centum per annum, until paid; 
and upon the trial of any such suit, the stated account of the collector against 
whom the suit is brought, certified by the clerk of the board of county commis
sioners as truly transcribed from the account current against such collector 
on the book of said commissioners, authenticated by the county seal, shall be 
conclusive evidence of the amount against such collector, and his securities, 
nor shall such collector and his securities be permitted to set off, or allege in 
payment of such demand, any [560] payment or claim of credit, unless the same 
has been first presented to the board of county commissioners, and been allowed 
or rejected by them, or the same could not, by using due diligence, have been 
presented to said board of commissioners for their determination thereon, to 
be had before trial of such suit. 

SEC. 41. That if any collector shall fail to return the precept and duplicate 
as hereinbefore directed, or shall make a false return thereto, the judgment 
upon the determination of the suits which may be brought by the board of 
county commissioners against such collector and his securities, shall be for 
the full amount of the taxes for the county and territorial revenue, as contained 
in said duplicate, together with damages and costs: provided, the commissioners 
may extend the time to a day certain, to be affixed, that said collector shall make 
return without fail, conforming in all respects with the provisions of this act. 
That it shall be the duty of the district attorney to aid the commissioners in the 

• 
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prosecution of this act when requested, and to give advice and counsel con
cerning the revenue. 

SEC. 42. That if any officer shall neglect or refuse to perform any of the 
duties imposed upon him by this act, he and his securities shall forfeit and 
pay to the county not less than fifty, nor more than one hundred dollars, for 
each offense, besides all damages which may be rustained by the county or any 
individual in consequence of such violation of his duty, the said penalties to be 
adjudged, within the limitation aforesaid by the court before whom the adjudi
cation shall be had, and to be recovered, with costs of suit, in an action to be 
brought upon the official bond of such officer. 

SEc. 43. That all bonds directed to be taken by this act shall be made pay
able to the board of county commissioners of the proper county, and all suits 
brought thereon shall be prosecuted in the corporate name of the board of 
county commissioners, and if brought for the use and benefit, or by the direc
tion of any person or persons, such suit shall be brought in the corporate name 
of the board of county commissioners, on the relation of such person or persons, 
and their several rights may be presented in the same suit on such bond. and one 
judgment entered thereon, which shall be no bar to other rights, but the board 
of county commissioners, or any other person having right thereto, may have 
the defendants to such judgll!ent again rummoned by scire facias, to sho~· cause 
why execution should not be awarded on such judgment for the debt and da1n
ages supposed to be due, owing or belonging to the party complaining. as often 
as such right may accrue. 

[561] SEC. 44. That any officer ,vithholding the payment of any moneys, be
longing to the county or territory, after the same shall be demanded or become 
due, shall be liable to pay five per centum in damages, and twenty per centmn in
terest, per annum, from the date of such defalcation, to be recovered of such 
officer and his securities, or either of them, by action as in other cases; and 
the accounts in favor of the county, in all cases of the trial against all and every 
person or persons charged on the books of the board of county commissioners, 
and certified to be true by their clerk, as above provided in cases of collectors, 
and authenticated by their seal, shall b€ evidence in all cases of debtors of the 
charges therein stated, to put the defendant upon his defense to the demand. 

SEC. 45. That no pedlar shall hereafter be permitted to vend, sell, or retail, 
at private sale, any goods, wares, or merc4andise, without first having obtained 
a license for that purpose from the board of county commissioners of the proper 
county in which such pedlar intends to offer said goods for sale, such sum as 
the board of commissioners shall assess, not less than ten, nor more than fifty 
dollars per annum, or at the same rate for a shorter period; and if any person 
or persons shall peddle any goods, wares, or merchandise, within any county 
in this territory, without first having obtained such license, any such person 
or persons so offending shall forfeit and pay any sum not exceeding one hun
dred dollars, nor less than ten dollars, to be recovered by action of debt, in the 
name of the board of county commissioners of the proper county, for the use 
of said county, before any justice of the peace, or any court of record having 
jurisdiction thereof. 

SEC. 46. That in all cases, when the said board of commissioners shall not 
be in session, when application is about to be made for a license as aforesaid, 
it shall be lawful for the clerk of the board to grant a written permission to such 
applicant or applicants to vend, sell, and retail goods, wares, and merchandise, 
as provided in this act, until the next meeting of the board of county commis
sioners to be holden after the granting of such permit, and for one year from 
the date thereof, if the said board of commissioners, at their next meeting, 
shall, upon an examination, approve the same: provided, gu.ch applicant or ap
plicants, shall first pay into the county treasury, for the t1se aforesaid, such 
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sun1 as the said clerk, in his discretion shall direct, in conformity with the 
rate prescribed in the foregoing section, and as shall be usual in similar cases: 
for each of such permits or licenses, when granted, the clerk shall receive one 
dollar to be paid by such applicant . . 

[562] SEC. 47. That when a permission is granted by the clerk in vacation as 
aforesaid, it shall be the duty of the board of commissioners, at their next session 
thereafter to examine such permit, and proceed forthwith to assess the tax to 
be paid in such cases, as in the case of an original application, and if the tax 
thus assessed correspond with the amount fixed by the clerk as aforesaid, they 
shall cause a license to be issued to the applicant or applicants for the term of 
one year, or a less time, commencing with the date of the permission, and if a 
greater sum be assessed than that affixed by the clerk, the ~pplicant, or appli
cants, shall forthwith be required to pay over the residue to the county treas
urer. under the penalty of forfeiting the amount already paid, and of l1aving 
his, her, or their perruit r evoked, but if a less sum be assessed, it shall be the 
duty of the board of county commissioners to order a warrant to be drawn on 
the treasurer, in favor of such person, for the overplus, payable out of any 
money in the county treasury not otherwise appropriated. 

SEc. 48. That if any person shall peddle, or hawk, or in any other manner 
<lispose of clocks, without •being duly authorized by a license or a permit, such 
person. for every such offense, shall forfeit and pay any sum not exceeding one 
hundred dollars, nor less than ten dollars, to be recovered by action of debt, in 
the na1ne of the hoard of county commissioners, sheriffs, coroners, jt1stices of 
the pt"ace, and clerks of the several courts in this territory; and it shall be 
la-iyful for any other person, in case of their neglect, to cause all such offenders 
to he brought to justice. 

SEC. 49. That no person or persons applying for a license or permit, shall 
he entitled to the same until he, she, or they shall file with the clerk of the 
board of county co1nmissioners, a receipt from the county treasurer for the 
amount ordered to be paid by such applicant or applicants, agreeable to the 
provisions of this act, and such receipt shall be charged in the account against 
said treasurer on the books of said commissioners. 

SEC. 50. That an act providing for assessing and collecting county r evenue, 
approved J ant1ary 24, 1839; and an act to amend the same, approved January 
14, 1840 ; and an act providing for the same, approved January 15, 1841; and 
all other acts contravening this act, be and the same are hereby repealed. 

SEC. 51. An,d be it further enacted, That it shall be the duty of the county 
commissioners of each and every organjzed county in this territory, when they 
le,ry the county tax, to levy, in addition thereto, a [563] tax of one qt1arter mill 
per cent. on all taxable property within this territory, for territorial purposes, 
which shall be collected in the same manner, and at the same time that the 
county tax is collected, and by the same collector. 

SEC. 52. That when said tax is collected, it is hereby made the duty of the 
collectors of said tax to pay the same into the county treasury of his county, 
there to remain subject to the order of the territorial treasurer; and it is hereby 
made the duty of the said collectors to take duplicate receipts for the same, 
one of ,vhich they shall transmit by mail, or other safe conveyance, to the ter
ritorial treasurer, and the other they shall keep as a voucher for their own 
safety. 

SEC 53. That it shall be the duty of the auditor of public accounts, so soon 
as l1e shall have received a copy of the assessment roll from the clerk of the 
board of county co1nmissioners of any county in this territory, to open an 
account with the collector of such county, in wbich he shall charge st1cl1 col-

-
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lector with the amount of territorial tax which shall appear, from the said 
copy of the assessment roll, to have been assessed in such county. 

SEC. 54. That nothing in this act shall be so construed as to relinquish to 
any of the counties in this territory, any portion of the tax heretofor~ assessed 
in said counties, for territorial purposes, by any law or laws heretofore in force 
on that subject. And if any collector, county treasurer, or other officer in this 
territory, 1'1ho shall have heretofore received any part of the territorial revenue, 
and shall have neglected or failed to account for, or pay over the same, accord
ing to the laws l1eretofore passed, it shall be the duty of the auditor and prose
cuting attorney of the proper district to proceed against suc>h officer, and his 
securities, in like manner as provided in section :fifty-five for proceeding against 
delinquent collectors and their securities. 

SEC. 55. That whenever the clerk of the board of county commissioners of 
any county in this territory shall neglect or refuse to transmit to the auditor 
of public accounts a copy of the assessment roll, as directed in section eighteen, 
it shall be the duty of the auditor (before the next term of the district court 
to be held in and for such county) to give notice to the prosecuting attorney 
of the judicial district in which such county may be situated, of such neglect or 
refusal, and it shall be the duty of such prosecuting attorney to apply to the 
said district court, on the :first day of the next term thereof, for a writ of man- · 
damus, under the seal of said court, directing such clerk forthwith to transmit 
such copy to the auditor as aforesaid, or show cause, by the [564] fourth day of 
the same term of such court, why he has failed to do so according [to] the pro
visions of this act; and if it shall appear that such failure has been occasioned 
by carelessness or wilful negligence, the costs of such proceedings shall be taxed 
against such collector, together with a fee of :five dollars for the prosecuting 
attorney. 

SEC. 56. If the collector of any col1nty in this territory shall neglect or re
fuse to account for, and pay over to the territorial treasurer, on or before the 
:first day of June, in each and every year, any or all of the taxes with which 
he shall stand charged by the auditor, it shall be the duty of the auditor forth
with to give notice thereof to the prosecuting attorney of the district in which 
such county may be situated, and it shall be the duty of such prosecuting at
torney to commence suit immediately against such collector, and his sureties, 
upon his official bond, and the certificate of the territorial treasurer, counter
signed by the auditor, shall be sufficient evidence to put such collector, and his 
securities, upon the proof of such settlement and payment. And whenever 
judgment shall be rendered against such collector and his securities, by virtue 
of the provisions of this section, the damages assessed shall be for the amount 
found to be due and unaccounted for by such collector, together with twenty 
per cent interest thereon, from the time such payment should have been made 
until such judgment shall be satisfied. And the said prosecuting attorney shall 
be entitled to ten per cent on the amount of such damages and interest, to be 
paid Ollt of the proceeds thereof, as a compensation for his ser·vices: provided, 
that in all cases when persons, against whom territorial taxes have been as
sessed, shall have become insolvent, or shall have removed out of the county 
before the said taxes could, by due diligence, have been collected from them, 
it shall be the duty of the collector to make out a list of such delinquents, to
gether with the amount of territorial tax assessed to each, which shall be verified 
by the affidavit of such collector, and filed with the auditor, whose duty it shall 

• be to credit such collector by the amount of such delinquent list. 
SEC. 57. That no collector, county treasurer, or other officer, authorized to 

collect or receive any part of the territorial revenue by virtue of this act, or 
any act heretofore passed for the collection and receiving of the territorial rev
enue, shall hereafter be allowed to purchase any warrant issued by the auditor, 
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or any draft heretofore issued by the territorial treasurer upon any county 
treasurer in this territory, with a view of paying the same into the territorial 
treasury in lieu of money collected or received on account of the territory. And 
it is [565] hereby made the duty of the territorial treasurer to refuse to receive 
from any officer, auth.orized to collect or receive any part of the territorial 
revenue, any warrant, draft, or other evidence of debt against the territory, 
hereafter purchased by such officer and offered by him in payment to the ter
ritorial treasurer in liet1 of money collected or received on account of the ter-
ritory. 

SEC. 58. That an act to provide for a territorial revenue, approved January 
25, 1839, also an act to levy a territorial tax, approved, January 15, 1841, be 
and the same are hereby repealed. 

SEc. 59. That this act shall take effect from and after its passage, except 
so much thereof as relates to the election of assessors in each township or 
precinct, which shall take effect from and after the first day of April, in the 
year of our Lord one thousand eight hundred and forty-four. 

Approved February 13, A. D. 1843. 

CHAPTER 133. 

SECURITIES . 

• 
AN ACT concerning debtors and their securities. 

SECTIO:\'. 

1. Security when apprehensive that 
principal will become insolvent. 
may require creditor to put his 
bond in suit. 

2. To whom provisions of this act ex
tend, and to whom it shall not. 

3. Security to have judgment for the 
sum paid, with interests and costs. 

SECTION. 

4. Proceedings when principal obligor 
becomes insolvent. 

5. Sureties suffering judgment by de
fault. 

6. Special bail of judgment debtor. 
7. Notice to be given to person upon 

whom judgment is to operate. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That when any person bound as security by bond, bill, note or 
otherwise, for the payment of money, or performance of a contract, shall ap
prehend that the principal debtor for whom he is bound, is likely to become in
solvent, or migrate from this territory, without previously satisfying or dis
charging such debts due, demand, [566] or obligation, so that it will become im
possible. or difficult, for such security, after paying, satisfying, or discharging 
such debts due or demand, to recover the value thereof from such principal debtor, 
it shall be lawful for such security, if action shall have accrued on any such 
contracts as aforesaid, to require by notice, in writing, his creditor forthwith 
to put the bond, bill, note, or other contracts by which he is bound as aforesaid, 
in suit, who shall, within twenty days, commence an action and proceed with 
due diligence to judgment and execution thereon, and if such creditor shall 
fail or neglect to proceed as aforesaid, the said surety shall be discharged from 
the performance of said contract. 

SEC. 2. That the provisions of this act shall be extended to the heir, executor, 
or administrator of any deceased security against the creditor or his assignee, 

-
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executor, or administrator, upon his compliance with the first section of this 
act; but nothing herein contained shall be construed to extend to the official 
bonds of public officers, guardians, executors, administrators, or bonds with 
collateral conditions. 

SEC. 3. That when any security, his heirs, executors, or administrators, pays 
or discharges the debt or contract, of his principal, or part thereof, upon judg
ments rendered against him, he shall have judgment to recover the value or 
amount so paid or discharged, together with the interest and costs, upon motion, 
in the court where such judgment may have been rendered against such se
curity, his heirs, executors, or administrators, of such principal debtor, his 
heirs, executors, or administrators. 

SEC. 4. That in case when there are two or more securities to any bond, bill, 
note, or contract, and one or more of such sureties are subjected, by judgment 
of any court, to the payment of the debt or damage by default of the principal 
obligor, and such obligor be insolvent so that the amount or value thereof cannot 
be r ecovered of him, the court, before whom such judgment may be rendered, 
shall upon motion of such surety or sureties, grant judgment that they recover 
against all and every other co-sureties, their heirs, executors, and administrators, 
for their each and of their respective shares and proportions of the amount or 
value of such judgment with damages and costs. 

SEC. 5. That no surety, his heir, executor or administrator, shall be suffered 
to confess, or suffer judgment by default so as to distress bis principal, if such 
principal will enter himself defendant to such suit, and tender to such surety, 
or his legal representatives aforesaid, [567] good collateral security, to be ap
proved by the court before whom such suit is depending. 

• 
SEC. 6. That when the special bail of any judgment debtor shall be indemni-

fied by the payment of such judgment, or part thereof, it shall be lawful for 
such bail, his executor, administrator, or heir, to recover the amount of such 
payment, with interest and costs, upon motion in the same court wher e judgment 
was render ed against such bail, or his legal representatives, of the said debtor, 
his heirs, executors, or administrators. 

SEC. 7. That in all proceedings, by motion, under this act, ten days' notice 
of such motion shall be given to the person against whom such judgment is to 
operate. 

Approved December 25, A. D. 1838. 

CHAPTER 134. 

SECURITIES. 

AN ACT for the relief of securiti es of ipersons charged with criminal offenses. 

SECTION 1-When securities may surrender their principal. 

Be it enacted by the Co'l£ncil and House of Representatives of the T erritory 
of Ioiua: 

SECTION 1. That in all cases of surety for the appearance of persons charged 
with criminal offenses befor e any court, the security or securities of such per son 
may, at any time befor e judgment is rendered upon the scire facias to show 
cause ,vhy execution should not issue, seize and surrender their principal to the 
sheriff of the county wherein the recognizance shall be taken; and it shall be 

• 

17 
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the duty of such sheriff, on such surrender, and on the delivery to him of a cer
tified copy of the recognizance by which such security or securities are bound, 
to take such person into custody, and by writing acknowledge the surrender 
aforesaid, and thereupon the said security or securities shall be acquitted and 
discharged of such recognizance. 

Approved January 3, A. D. 1839. 

[ 568] CHAPTER 135. 

SECURITIES. 

AN ACT for the relief of securities of public officers in certain cases. 

SEGTlOX. 

1. Securities of sheriffs or other county 
officers, when apprehensive, may 
be discharged by court, upon peti
tion to that effect. 

2. Securities of executors and admini
strators may, by petition to judge 
of probate court, be discharged, 
acrording to first section. 

SECTION. 

3. New bond being given, old securities 
discharged from further lia'bility 
on their bond. 

• 
4. Officer failing or refusing to give 

new bond, his office to be consid
ered vacated. 

Be it enacted by tl1e Council and House of Representatives of the T e1·ritory 
of ]Oll'O: 

8ECTION 1. That in case the securities, or either of them of any sheriff, 
coroner, treasurer, or any other county officer, or constable, shall conceive him
self, or themselves in danger of suffering by being s11ch security, and shall 
petition the district court for relief in the premises, the said court shall have full 
po,vcr to order that the said officers shall give bond, and other good and suffi
cient security, for the faithful discharge of the duties of his office, ·on its being 
made kno,,n to the court that twenty days' previous notice ,vas given of such 
intended petition, which bond shall be in a penalty not less than the first, and 
conditioned according to law. 

SEC. 2. That if the securities, or any of them, of any executor or adminis
trator, or any other person having charge of the settlement of the estate of any 
deceased person, or of any guardian having charge of the estate of minor heirs, 
in this t erritory, shall conceive himself or themselves in danger of suffering by 
being such security, and shall file a petition with the judge of probate of the 
proper county for relief in the premises, the said judge of probate shall have 
the same power as is conferred by tl1e first section of this bill upon the district 
court~. and shall be gova·ned in all respects, according to the provisions of said 
section relative to the officers therein named. 

SEC. 3. That on the giving a new bond and other security as aforesaid, the 
former security or securities shall be discharged from further [ 569] liability on 
their bond, as to the performance of all official duties after the giving of such 
new bond. 

SEC. 4. That if any such officer shall fail or refuse to comply with such order, 
to give other bond and security as aforesaid, the office shall become vacated, 
and thereafter filled as by law is now directed. 

Approved February 15, A. D. 1843. 
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CHAPTER 136 . 

STEAM BOATS. 

AN ACT to prevent disasters on steam boats, navigating the waters within the juris
diction of the territory of Iowa. 

SECTION. 

1. Duty of masters as regards officers, 
crew, boilers, etc., etc. 

2. Regulation relative to passing of 
boats in ascending an<l descending. 

3. l\1anagement of boats meeting in 
night time, or in narrow channel. 

4. Duty of passengers in the observance 
of rules. 

5. Responsibilities of masters and own
ers. 

6. Officers guilty of manslaughter if loss 
of life ensue from negligence. • 

7. Racing prohibited, and accountabil
ity thus incurred. 

8. Loss of life occasioned by racing, 
and penalty incurred. 

SECTION. 

9. Duty of masters in landing passen
gers. 

10. Penalties for violation of preceding 
section. 

11. Gunpowder as freight, how and 
where to be sto\ved, penalty for 
failure or neglect to comply here
with. 

12. Duty of passengers as to gunpowder. 

13. This act to be printed and put up in 
boats, and penalty for neglect . 

14. Where suit may be brought under 
t his act. 

15. When to take effect. 

Be it enacted by the Council and Hoitse of Representatives of the Territo1·y 
of I owa : 

SECTION 1. That it shall be the duty of the owners of steam boats, navigating 
on the rivers and lakes within the jurisdiction of this territory, to have a com
petent master, officers, and crew on board, and to have a substantial and suffi
cient engine, boiler, or boilers, and to have the same, at all times, in good and 
safe order and condition, and have the vessel supplied with all necessary boats1 

tackle and furniture, and in every respect seaworthy. 
[570] SEC. 2. In ascending and descending na,rigation, the said boats shall 

conform to the following regulations : the descending boat shall keep the shore, or 
bar, she may be on, until the ascending boat passes, and, when both boats are 
)·nnning, the descending boat shall keep the middle of the channel, or in the 
deepest water, and, in all cases, when it is practicable, leave room for the ascend-
ing boat to pass on either side. 

SEc. 3. When two boats meet in a contracted part of the river, or in any 
narrow, or intricate channel, both boats shall stop their engines, or work them 
very slow until they pass each other, and in the night time the descending 
boat shall not take any of the small chutes, but shall keep the main channel, in 
order to avoid the ascending boats. 

SEC. 4. It shall be the duty of the masters, and officers of all steam boats, 
to keep their vessels, at all times, well and steady trimmed, and particularly in 
coming to and departing from shore, and for that purpose the passengers and 
all others on board the boat shall strictly obey the directions of the master, or 
officers on ,vatch, and keep the place, or position, they may be directed, and 
under sucl1 pecuniary fine, or penalties, as the rules and reg11lations of the boat, 
in that behalf, shall impose, which rules and regulations shall be constantly 
·kept up. in at least five conspicuous and different parts of the boat. 

SEC. 5. The master, and owners, shall be severally and jointly responsible 
for all da1nages which any person may sustain by the heglect, or refusal to corn• 
ply with the requisitions of the foregoing section. 
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SEC. 6. If any loss of life shall ensue, from any neglect, or refusal on the 
part of the officers, the officers on watch and conducting the boat at the time, 
shall be deemed guilty of the crime of manslaughter, and upon conviction 
thereof, shall be punished accordingly. 

SEC. 7. I~ shall not be lawful for steam boats to run races, for the trial of 
speed, or for any other purpose, and the owner and officers, severally and jointly, 
shall be liable and responsible for all damages which any one may sustain, 
from any accident, or casualty, ,~hich may happen during said race. 

SEC. 8. And, moreover, in case of loss of life, or lives in consequence of said 
racing, the master of the boat, or person, or persons, having command thereof 
for the time being, shall be deemed guilty of a high crime and misdemeanor, 
and on conviction thereof, shall be fined in any sum not exceeding five thousand 
dollars, nor less than five hundred dollars, or imprisoned for any time not ex-
ceeding ten years. 

SEC. 9. That, in landing passengers from steamboats, the master shall cause 
the vessel to be brought to shore whenever practicable and [ 571] convenient, and 
e~ecially when females, or children, are to be landed; and whenever impractic
able, or decidedly inconvenient so to do, may land the passengers in good, suffi
cient. and comfortable boats, to be at all times kept for that purpose, and man
aged by a sufficient number of civil, competent and careful men, and during the 
thne of disembarking from the steam boat, into the small boat, and of leaving 
the vessel, the engine shall be stopped, and the speed of the vessel checked. 

SEC. 10. Any neglect or refusal to comply with any of the requirements 
of the preceding section, shall subject the owners and masters of the boat to 
the payment of all damages that may result to any person, or persons, from 
such neglect, or refusal; and, in the event of loss of life thereby, the master, 
or officer, in command of the boat for the time being, shall be deemed guilty 
of a high misdemeanor, and be punished as is provided for in the eighth section 
of this act. 

SEC. 11. It shall be the duty of the master, and officers, of any steam boat, 
carrying gunpowder, as freight, to store the sa1ne in the safest part of the vessel, 
and separate and apart from articles liable to spontaneous combustion, and 
where, in discharging the cargo, it will not be necessary to carry any lighted 
lamp, torch, or candle, and the master and officers failing to comply with the 
provisions of this section, shall forfeit one hundred dollars each, for every time 
the same shall be so neglected, which may be recovered by action of debt, the 
one-half to the person who shall sue for the same, and the other half to the 
use of the county, and shall, moreover, be liable for all damages which may 
happen to any person by reason of such neglect or failure. 

SEc. 12. I t shall not be lawful for any person or persons to put, or keep, 
any gunpowder on any steam boat, without first giving the master, or officers, 
notice thereof, and any person or persons, so offending, shall be liable to pay 
the sum of one hundred dollars, to and for the use of any person who may sue 
for the same, in an action of debt, before any court having jurisdiction thereof, 
and, moreover. the person or persons so offending shall be liable for all damages, 
which may happen to any person thereby. 

SEc. 13. Copies of this act shall be printed and put up in frames, and kept 
publicly placed in the cabin, and steerage of each steam boat navigating the 
rivers or lakes within the jurisdiction of this territory, and a failure to comply 
with these provisions, shall subject the master and owners to a penalty of one 
hundred dollars for each day the same shall be omitted, to be recovered in an 
action of debt, before any tribunal having jurisdiction thereof; one-half to the 
use of the county in [572) which the suit shall be brought, and the other to the use 
of the person, who may sue for the same. 

• I 
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SEc. 14. Any complaint, suit, or indictment, under this act, may be com
menced, found, and maintained, in any county along or through which said 
steam boat on her trip, usually passes. 

SEC. 15. This act to take effect from and after its passage. 
Approved January 4, A. D. 1839. 

CHAPTER 137. 

CONSTRUCTION OF STATUTES. 

AN ACT concerning the construction of statutes. 

SECTIOX. 

1. Laws to be promulgated 'by printing. 
2. Acts of incorporation to be consid

ered public. 
3. Statutes to take effect at the same 

time throughout the territory. 
4. Time of taking effect of statutes 

when the time is not specified. 
5. Rules for the construction of stat

utes: 
1st. Manner of construing words and 

statutes. 
2nd. Number, words and things. 
3rd. Joint authority. 
4th. Meaning of grantor and grantee. 
5th. Highway. 

SECTION. 

6th. Inhabitant. 
7th. Insane person, who included 

by the term. 
8th. Issue, who it includes. 
9th. Lands, what is included. 
10th. Month and year. 
11th. Oath and affirmation. 
12th. Person. 
13th. Seal. 
14th. State. 
15th. Town. 
16th. Will. 
17th. Written. Proviso with regard 

to written signatures. 

Be it enacted by the Coun,eil and House of Representatives of the Territory 
of Iowa : 

SECTION 1. That all laws shall be promulgated by being printed and pub
lished under the authority of the governor and legislative assembly in such 
manner as they shall direct. 

SEC. 2. All acts of incorporation shall be deemed public acts and as such 
may be declared on, and given in evidence, without specially pleading the 
same. 

SEC. 3. Every statute shall take effect at the same time throughout the ter-
ritory. 

[ 573] SEO. 4. Every statute, \Yhich does not expressly prescribe the time when 
it shall go into operation, shall take effect on the thirtieth day next after the day 
on which it shall have been approved by the governor, or other,vise passed and 
approved conformably to the provisions of the constitution. 

SEC. 5. In the construction of all statutes the following rules shall be ob
served, unless such construction would be inconsistent with t}le manifest intent 
of the legislature, or repugnant to the context of the same statute; that is to 
say-

1. All words and phrases shall be construed and understood according to 
the connection and approved usage of the language, but technical words and 
phrases and such others as may haYe acquired a peculiar and appropriate mean
ing in the la,v shall be construed and understood according to such peculiar and 
appropriate meaning. 
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2. Every word importing the singular number only, may extend and be 
applied to several persons or things as well as to one person or thing, and 
every word importing the plural number only, may extend and be applied 
to one person or thing, as well as to several persons or things, and every word 
importing the masculine gender only, may extend and be applied to females 
as well as males. 

3. All words purporting to give a joint authority to three or more public 
officers, or other persons, shall be construed as giving such authority to a 
majority of such officers, or other persons unless it shall be otherwise expressly 
declared in the la,v giving the authority. 

4. The word '' grantor'' may be construed as including every person fro1n 
or by ,vhom, any freehold estate or interest passes in or by any deed, and the 
word "grantee" as including every person to whom any such estate, or interest, 
passes in like manner. 

5. The Vt'ord "high,,·ay" may be construed to include county bridges, and 
it shall be equivalent to the ,vords "county way,'' "county road," "co1nmon 
road'' and '' territorial road.'' 

6. The ,vord "inhabitant" may be construed to mean a resident in any 
city or to,vn. 

7. The v.rords "insane person" sball be construed to include every idiot, 
non-compus, lunatic and distracted person. 

8. The word ''issue," as applied to the descent of estates shall be con
strued to inclllde all the lawful lineal descendants of the ancestor. 

9. The words "land," or "lands,'' and the words "real es- [ 57 4]-tate," shall 
be construed to include lands, tenements and hereditaments and all rights thereto, 
and interest therein. 

10. The word ''month'' shall be construed to mean a calendar n1onth, unless 
other,vise expressed, and the " 'ord "year'' alone sl1all be equivalent to the ex
pression '' year of our Lord.'' 

11. The word "oath" shall be construed to include affirmations in all cases, 
,vhere, by la,,r, an affirmation may be substituted for an oath; and in like cases 
the v.rord "sv.1orn" shall be construed to include the ,vord "affirm." 

12. The word "person'' may extend and be applied to bodies politic and 
corporate as well as to individuals. 

13. In all cases, in which the seal of any court, or public office, shall be re
quired by law to be affixed .to any paper issuing from such court, or office, the 
word "seal" shall be construed to include an impression of such official seal 
1nade upon the paper alone, as ,vell as an impression made by means of a ,vafer 
or of wax affixed thereto. 

14. The word "state," when applied to the different parts of the United 
States, shall be construed to extend to, and include the District of Columbia, 
and the several territories so called; and the words "United States" shall be 
construed to include the said district and territories. 

15. The word "to,vn" may be construed to include all cities and districts, 
unless such construction \\TOuld be repugnant to the Provisions of any act spe
cial1y relating to such cities or districts. 

16. The term "will" shall be construed to include codicils as ,vell as wil1s. 
17. The ,vords "v.,ritten'' and "in writing" may be construed to include 

printing, engraving, litl1ography and any otl1er mode of representing words 
and letters: provided, ho,vever, that in all cases where the written signature 
of any person is required by law it shall be the proper handwriting of such 
person, or, in case he js unable to ,vrite, his proper mark. 

.>\.pproved January 19, A. D. 1839. 

• • 
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[ 575] CHAPTER 138. 

AUTHENTICATION OF STATUTES. 

AN ACT relative to the authentication of statutes without the approval of the governor, 
and for other purposes. 

SECTION. 

1. Authentication of bill returned with
out signature, and form. 

2. Authenticati'on of bills not returned, 
and form. 

SECTION. 

3. Printed laws of other states evidence. 

4. Copies of printed statutes evidence. 

5. Fees of secretary for copies. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That when a bill that has passed both houses of the legislative 
assembly, shall be returned by the governor without his signature, and with his 
objections therto, and t1pon a reconsideration shall pass both houses by a ma
jority of two-thirds, it shall be authenticated as having become a law by a 
certificate endorsed thereon or attached thereto, in the following form: '' this 
bill having been returned by the governor with his objections thereto, and after 
reconsideration having passed both houses by a majority of two-thirds, it has 
become a law this --- day of ---, '' which, being signed by the president 
of the council and speaker of the house of representatives, shall be deemed a 
sufficient authentication thereof, and the bill shall again be presented to the 
governor, to be by him deposited with the laws in the office of the secretary of 
the territory. 

SEc. 2. That every bill which has passed both houses of the legislative as
sembly, and shall not be returned by the governor within three days, having 
thereby become a law, shall be authenticated by the governor, causing the fact 
to be certified thereon by the secretary of the territory, in the following form: 
"this bill having remained with the governor three days, (Sundays excepted) 
and the legislative assembly being in session, it has become a law this --
day of ---, J. C., secretary of Iowa territory." 

SEC. 3. The printed statute books of the several states and territories of the 
United States, purporting to be printed under the authority of such state or 
territory, shall be evidence of the legislative acts of such state or territory. 

[576] SEC. 4. That copies of any act, law or resolution, contained in the 
printed statute books of the United States, or any state or territory thereof, 
purporting to be printed by authority, and which are now or may hereafter be 
deposited in the office of the secretary of this territory, or the territorial library, 
certified under the hand of said secretary, ( or in his absence, by the governor,) 
and the seal of the territory shall be admitted as evidence in any court of law 
or equity. 

SEC. 5. That the secretary shall be entitled to demand, and receive, for copies 
so furnished, and attaching the seal thereto, twenty-five cents, for every folio 
of one hundred words, which, if required, must be paid in advance. 

Approved January 16 A. D. 1840. 
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CHAPTER 139. 
I 

SHERIFFS. 

AN ACT for the appointment and duties of sheriffs. 

SECTION. 

1. Tenure and oath of office. 
2. Bond given, conditions, sum. 
3. Same to be filed, recorded, etc. 
4. When office of sheriff shall be deem

ed vacant. 
5. Duty of sheriff as regards the execu

tion and return of process. 
6. To give certificate of writ in certain 

cases. 
7. Proceedings against sheriff for neg

lect or refusal to pay over money. 
Proviso. 

8. Proceedings by board of commission
ers against sheriff for a failure or 
refusal to settle and pay over to 
them. 

!l. Annual settlement in April. 
10. Duty of sheriff in preserving the 

peace, and their powers herein. 
11. Sheriffs to attend courts and to have 

charge of court house and jail. 
12. Penalty for taking unlawful fees, 

and ho.w recovered. 

SECTION. 

13. Sheriffs not to purchase at their 
own sales. 

14. Sheriffs may appoint deputies, in 
what manner, provision in case of 
death, resignation or removal of 
sheriff and deputy. 

15. Expiration of sheriffs office; his pow
ers and duties, transfer of prison
ers, papers, &c. 

16. Executions, fee bills, tax lists, etc., 
when to be retained. 

17. Duty of sheriffs and jailors with re
gard to prisoners, etc. 

18. ~Iale and female prisoners to be kept 
in separate rooms, penalty for vio
ation of this provision. 

19. What shall be deemt:d an escape. 
[577) 20. Penalties on conviction of brib

ery, for escapes. 
21. Duty of sheriffs as to jails, and pro

viding for security of prisoners. 
See sections 4, 5, 6, following for 

amendments to first and second 
sections of this act. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That there shall be appointed, and commissioned by the gov
ernor, by and with the consent of the legislative council, in each of the organ
ized counties of this territory, a sheriff, who shall hold his office for the term of 
two years, unless sooner removed, who shall, previous to entering upon the 
duties of his office, take an oath or affirmation to support the constitution of 
the United States, and, also, an oath, or affirmation, faithfully to execute the 
duties of his office. 

SEC. 2. Every sheriff, appointed and commissioned as aforesaid, on receiv
ing notice of his commission, shall, within thirty days thereafter, enter into 
bonds, to the United States, with good and sufficient security, to be appointed 
by the judge of the district court of his county, at the term next after the dates 
of such bond, in the penal sum of five thousand dollars, conditional for the 
faithful discharge of all the duties required, or to be required, of him by law, 
as sheriff, and shall also, at the time of giving such bond, take and subscribe, 
before the clerk of the district court, the several oaths required by law: provided, 
that if no district court be held within the proper county, within thirty days 
after notice of such commission as aforesaid, the clerk may approve the bond 
and security, as aforesaid, which bond, in that case, shall be good and valid, 
until the end of the next succeeding district court. 

SEC. 3. The oaths, so taken, and bond given as aforesa;J., shall be filed and 
recorded by the clerk of the district court, and the taking and subscribing of 
the oaths, shall be certified by him on the back of the commission, and a cer-
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tified copy of such bond under the seal of the district court, shall be evidence in 
all courts in this territory. 

SEO. 4. If any sheriff, appointed as aforesaid, shall neglect, or refuse, to 
enter into bonds, and take the oaths above described, within the time above 
specified, or if any bond approved by the clerk, as aforesaid, shall be disap
proved by the judge of the district court, and such sheriff shall not, during 
the term of the court, procure such security as the judge shall approve, in all 
such cases the office shall be deemed vacant. 

[578] SEC. 5. It shall be the duty of every sheriff, when qualified as aforesaid, 
to execute and return all writs, warrants, process, orders and decrees, of every 
description, that shall, or may be legally directed and delivered to him, within 
the limits of his county under pain of contempt of court, under which warrant, 
writ, process, or decree, may have issued, and for the service of such process, 
and for keeping of the peace, such sheriff may call to his aid the power of the 
county, when necessary. 

SEO. 6. Every sheriff, to whom any writ shall be delivered, in the county 
where it is to be executed, shall, if required by the person delivering the same, 
give to such person a certificate under his hand, without taking anything there
for, wherein the names of the parties and the day of delivering the writ shall 
be mentioned. 

SEC. 7. If any sheriff shall neglect, or refuse, to pay over any money col
lected by virtue of any execution, or process, to any person entitled to receive 
the same, or shall wilfully neglect his duties, to the prejudice or injury of any 
person, such person may, in the court where the bond of such sheriff is filed 
and recorded, prosecute the bond of such sheriff, and the same procedings shall 
be l1ad thereon as in other cases of bonds for the performance of covenants, 
and after judgment had, any person injured, and who would be entitled to 
sue on said bond, may obtain a writ of enquiry of damages, on such judgment, 
and in every case where damages shall be assessed, execution shall be issued 
for the amount of such damages and costs, and collected for the use of the 
injured party, or upon the failure of any sheriff, after demand made to pay 
over any money by him collected, by virtue of any execution, or process what
ever , to any person entitled to receive the same, such person may proceed 
against the sheriff in a summary way, before the district court, by motion, upon 
giving to such officer three days' notice of the application, and recover the 
amount so neglected to be paid, with twenty per cent. damages thereof, for 
such detention, and shall have execution therefor : provided, that in all such 
cases, if the sheriff shall pay, or satisfy, the amount claimed by the party prose
cuting, with costs, under the direction of the court before final judgment, or 
in any subseqt1ent prosecution before inquest found, all further proceedings on 
such bond or judgment shall be stayed by the court. 

SEC. 8. If any sheriff shall fail to settle with, and pay over, to the board of 
county commissioners, according to law, any money which he may have col
lected or r eceived, belonging to such county, it shall be [579] lawful for the board 
of county commissioners of such county, to proceed against such sheriff in a 
summary way, before the district court, by motion, upon giving such sheriff 
three days' notice of such application, and recover the amount due such county, 
with twenty per cent. damages thereon, for such neglect, and shall have execu
tion therefor, or may proceed against such sheriff, and his securities, for such 
delinquency, upon his bond of office. 

SEC. 9. It shall be the duty of each and every sheriff, in this territory, to 
make a settlement with the board of county commissioners of his county, for 
the taxes and moneys by him collected, or due the county, at the April term 
of such board, annually, and as often thereafter as he shall be required by 
the board of commissioners. 
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SEC. 10. The several sheriffs sl1all be conservators of the peace, in tl1eir re
spective counties, and to keep the same, by causing all offenders against the 
la,v, in their vicnV"s, or ,vithin their knowledge, to enter into recognizance with 
sufficient sureties for keeping the peace, and appearing at the next term of the 
district col1rt of the proper county, and to commit, in case of refusal, and return 
said r ecognizance, certified, to the said court; and it sl1all also be the duty of 
all sheriffs to suppress all riots, routs, affrays, fightings, and all crimes and 
breaches of the peace, and to do and perform all such other duties as are, or 
may be, required of them by law. 

• 

SEC. 11. It shall he the duty of the sheriff of each county to attend all dis
trict co11rts, probate courts, and boards of county comn1issioners, in his county, 
at the t erms and sessions of such courts, or boards, and he shall have the care 
and custody of the court house, and jail, and shall appoint a keeper of the jail, 
for ,vhom he shall ans,ver. 

SEc. 12. No sheriff, or other officers, by color of their office shall directly, or 
indirectly, ask, de1nand, or receive, for any services or acts to be by the1n per
f orn1ed, in pursuance of any duty of their office, any greater or more fees, than 
arc allo,ved by la,v. on pain of forfeiting for such offense, to tl1e party ag-
grieved1 his treble clan1ages, together with costs of suit; and also the sum of · 
t,vo hundred and fifty dollars, the one moiety to the county wherein the sheriff, 
or officers sl1all re~-i<lc. and the other moiety to the party ,vho shall sue for the 
s,nn<'. tn he rrc•oYrre<l "'it h costs of suit, in any court of record, having cogni
zance thereof, h)~ action of debt. 

S1-;c. 1 a. ~o sheriff shall hecome the purcl1aser, nor procure any person to 
h0c·o111c the pul'chascr for hin1, of any property, real or personal, by him ex
posP<l 11) sale. hy Yirtuc> of any exC'cutio11, or otlier [580] process, and all such pllr
c-hnses 1nadP by any sherifl', or by any other person in his behalf, sl1all he ahso-
lntC'lV null and Yoid . • 

Hi,:o. 14. The sheriff of each county in· this t C'rritory may, as soon as may 
hc;, a t'tr.r he has 1 akr11 upon hilnsclf the office, hy writing under his hand and 
seal. 1nnkc sonH' proper person deputy sheriff of the same county, who shall also 
he his cl<~pn1y clnring the pl<'asure of th<' 8aic1 sheriff, and as often as surh deputy 
shc1·i tf sh:111 di<'. 01· be re1no, eel from his office. or 1110Ye out of the county, or 
b<•<•o1nc i111·npahln of executing the duties of his office, anothe1· shall be appointed 
in his pln1:P. in nu1nner aforesaid. aud every suc·h deputation. or appointn1ent, 
shn 11 lin rt•eordecl in tliP offi('e of the clerk oC the district court of the proper 
1:on11t~·: nnd 111 eas1• of the' dPath of the sh0riff of any eounty, the <.lepnt~· sheriff 
()f the ,•ounty shall, in c1ll things, execute the office of ~heriff of the sn1ne rounty, 
in the 1u1nH! ()I' the <.leceas<'cl sheriff, until another shall he appointed an<l co1n
n1issione<l. ,nul shnll take upon hin1~clf thP said office, and the faults and n1is
fc·11sanc<'s in oi1i<·1', of su<'h tlcputy sheriff in the 111cantin1e, as ,vell as hcl'ore, 
shall he :Hljuclgc•cl a hrc:H·h of the condition of the hond and security gi,·cn by 
tl,~ sheriff "'h() nppointed hi1n: and in C'fi'-<' thcrt~ shall he no suc-h dcptlty sheriff 
nf any i;on11f y. ;1! tlu• tillh' ol' tlii> cleath of thl' <-iht>riff of such county, or if such 
<l1'pnt~ .. sh,·1·i n· shall di<', or rc111ovc out of the county, or hceon1e incapable of 
PX1'enting th(\ ofti<·P hr.forr. another sl11•rif1' of the sa1ue conn(,~ shall be ap
poiutcd aucl c..:01111nission<'tl. und haYe taken upon hi1nsrlf the said offiee. then, 
.incl in f'\'Pry snc•h e,l'-<', the eoroncr of Rtteh countr shall, in all things, l'Xecnte 
th1• olli<:e of sheritl' of thL' sn1ne county, until a shcri ff thereof shall he appointed 
nud eo1111nissio11e<1. a1.Hl sl1c111 take· npou hi1nself tl1c said office: provide>cl, that 
not hiug in 1 his .ic•t contnine11 shall he so con.._trucd ai-; to prc,ent any sheriff 
fro111 appointing so 1uany d1·puti,•s c1s he 111c1y d<'<'lll prop0r. and fnrthPt', thr1t 
110 JH 1·sn11 tl1'pntecl to do n pnrtiC"ular act only, l-thall he required to take the oath, 
or ntlit·ni.1t iou. to hi' taken hy the deputies of sheriffs . 
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SEC. 15. Whenever the office of any sheriff shall have expired, it shall be 
lawful for the same person, whether reappointed or not, and his deputy or 
deputies, to continue to perform all the duties of sheriff, until his successor 
shall be commissioned and qualified as hereinbefore directed, and whenever 
any sheriff shall go out of office, and his successor in office shall be qualified as 
aforesaid, the clerk of the district court shall issue a notice in writing stating 
that --- has been appointed sheriff, and is qualified according to law, which 
notice B"hall be i-erYed by the ne,v sheriff, and the former sheriff shall. thereupon, 
(581] t ransfer and deliver to the ne,v sheriff all the ,vrits, process, and papers be
longing to his office, except as hereinafter excepted, and also the possession of 
the court house, and jail of his county, and shall take from the new sheriff, a 
receipt, specifying the papers so delivered over, and the prisoners in custody, 
if any, ,vhich receipt shall be st1fficient indemnity to the person taking the 
same. .. 

SEC. 16. Every sheriff, going out of office, at the expiration of his term, and 
having any writ of fieri facias, or fee bill, which he may have levied, but not 
collected, or any tax list, uncollected, shall be and is hereby authorized to pro
ceed on and collect such execution, fee bill, or tax list, in the same manner as 
if his office had not expired . 

SEC. 17. Sheriffs, and jailors, shall receive from any constable, or otl1er officer, 
without taking anything therefor, and safely keep in prison, all felons indicted, 
or taken in the fact, who shall be taken by any constable, or other officer, and 
shall not, of their own authority, let out of prison any person in their custody, 
by virtue of any process, for any felony, or upon any condemnation, or com
mitted by special order of any court, or justices, upon pain of being punished by 
fine and imprisonment, and to answer the damages of the party aggrieved, if 
any be thereby aggrieved. 

SEc. 18. It shall not be lawful for any sheriff, or jailor, to confine male and 
female prisoners, who ar e, or shall be imprisoned, except husband and wife, in 
any jail in this territory, in the same prison room, and in case any sheriff, or 
jailor, shall offend in the premises, he shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be fined, at the discretion of the court before 
whom such conviction shall be had. 

SEC. 19. All prisoners who shall be committed to any prison, shall be actually 
detained within such, until they shall be from thence discharged, by due course 
of law, and if at any time the keeper of any prison permit, or suffer any pris
oner committed to his custody to go, or to be at large, out of his prison, except 
by virtue of some writ of habeas corpus, or otherwise, agreeably to law, every 
such going or being out of prison, shall be adjudged, and is hereby declared, 
an escape. 

SEC. 20. I f any sheriff, or any keeper of any prison, shall take any sum of 
money, reward, or gratuity whatsoever, or any security for the same, to procure, 
assist, connive at, or permit any escape of any person in his custody, and shall 
be thereof lawfully convicted, every such sheriff, or keeper, shall, for every such 
offense, forfeit the sum of two [582) hundred and ninety dollars, and liable to all 
the pains and penalties of perjury, and be forever after incapable of executing 
the said office. 

SEC. 21. That whenever the commissioners of any county in this territory, 
shall neglect or refuse to provide a sufficient jail for the confinement of prisoners, 
or ,Yhere they shall fail to direct the necessary measures for the preservation 
qf the prisoners when confined in jail. then. and in that case, it shall be the duty 
of the sheriff, and he is hereby authorized, with the approbation of the judge 
of the district court, to employ such means for the safe keeping of all prisoners 
committed to his custody, either by repairs to the jails, or by confinement in 
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some secure place within his county, and also, in his discretion, to provide for 
the health of the prisoners, as aforesaid. 

Approved January 21, A. D. 1839. 

Note-The following are the 4th, 5th and 6th sections of "an act providing for the 
election of sheriffs, recorders, &c.,'' approved, January 16th, 1840, which are amendatory 
of this act. 

SEC. 4. That in each organized county there shall be elected one sheriff, at 
the general election in the year eighteen hun<h-ed and forty, who shall hold his 
offic two years, and until his successor is elected and qualified. 

SEC. 5. That a certificate of election shall be issued to the person elected 
sheriff, in like manner as to other county officers, and the oaths required to be 
taken by him shall be endorsed on the back of said certificate. 

SEC. 6. That so much of the first section of '' an act for the appointment and 
duties of sheriffs," approved January twenty-one, eighteen hundred and thirty
nine, as requires them to be appointed and commissioned by the governor, is 
hereby repealed; and every sheriff shall, within thirty days after receiving his 
certificate of election, enter into bonds, etc., as required in section second of said 
act; and in section fourteen of said act, the words '' appointed and commis
sioned,'' shall read '' elected and qualified, '' after tl1e next general election ; 
and in section fifteen of said act, the words ''commissioned'' and ''appointed,'' 
shall read ''elected.'' 

• 
(583] CHAPTER 140. 

COMMON SCHOOLS. 

AN ACT to establish a system of common schools. 

SEC'l'IO~. SEC'l' ION. 

7th. To fix the time for keeping 
school, and price of tuition. 

• 

1. Notice of the formation of district to 
be given. 

') -· ,, ., . 

4. 
~ ". 
6. 
,. ' . 
8. 
9. 

10. 
12. 
) ~-

All voters to be notified. 
Forfeiture for neglect to serve no-

tice. 
Officers chosen. 
Voters. 
Failure to organize. 
When districts dissolved. 
Special 1neetings. 
Annual meetings . 
Each district a body corporate. 
Suits against distrtc-t. 
Powers of district voters. 
1st. To adjourn. 
~nd. To designate site for school. 
~rd. To purchase same. 
4th. To impose tax for expenses . 
5th. To impose tax for the purchase 

of library. 
6th. To select place for library, and 

librarian also. 

14. Duration of offices. 
15. Penalty against officer refusing to 

serve. 
16. Duties of moderator. 
li. Duties of assessor. 

1st. To amend transcript of assess-
1nen t roll for bis district. 

2nd. To post up list of persons tax
ed and amount of tax. 

3rd. To call meeting of the board in 
cases of complaint. 

4th. To collect taxes. 
5th. To appear for his district in 

any suits against same. 
1s. Pov.'er and duty of director. 

1st. To record proceedings of dis
trict. 

2nd. To en1ploy teachers. 
3rd. To apprize board of the insuf

ficiency of tax. 
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SECTIO~. 

4th. To take the census of his dis
trict. 

5th. To furnish teachers with copy 
of the same. 

6th. To provide necessaries for 
school house. 

7th. To lay the same before board. 
8th. To give notice pf district meet-

ing. • 
9th. To report yearly to board of in

spectors. 
19. Duty of board of district. 

1st. To levy and assess tax. 
2nd. To equalize assessment rolls. 
3rd. To purchase or lease a site for 

school house. 
4th. To assign and apply moneys 

collected. 
5th. To require bond of assessor. 
6th. To make annual report. 

20. Board to fill vacancies. 
21. District entitled to proceeds of fines. 
22. Compensation of board. 
23. School inspectors. 
24. Their duty. 

1st. To hold meetings. 
2nd. To divide townships into dis

tricts. 
[584] 3rd. To receive school moneys. 
4th. To describe and number dis

tricts. 
5th. To apportion school money. 

25. Chairman to give bond. 
26. To make report. 
27. Penalty for failure. 

SECTIO~. 

28. District in two townships. 
29. To examine teachers. 
30. J.\,Jay annul cer tificates. 
31. To visit schools. 
32-33. To fill vacancies. 
34. Compensation. 
35. Forfeiture for failure or refusal to 

act. 
36. Clerk and his duty. 

1st. To attend all meetings, etc. 
2nd. To receipt and keep report. 
3rd. 'fo receive and answer com-

munications. 
4th. To transmit reports. 

37. Duties of clerk of district court. 
38. To make report annually. 
39. Penalty for failure. 
40. Moneys when paid. 
41. Treasurer of county to apply for and 

receive. 
42. To give notice to school board. 

• 
43. Disposition of moneys unexpended 

by directors. 
44. Clerk of county to transmit certified 

copies of the amount of money to 
be disbursed in each township. 

45. Money to be raised in townships. 
46. To be paid to chairman of board of 

inspectors. 
47. Moneys how paid when townships 

fail to organi'ze. 
48. Penalty against officers for failure to 

deliver books, moneys, papers, etc., 
to successors ~n office. 

49. Repealing clause. 

B e it enacted by the Council and House of Repi·esentatives of the Territory 
of I o1va: 

SECTION 1. [That] "''henever any school district shall be formed in any town
ship by the board of school inspectors, it shall be the duty of said board to 
deliver a notice in writing describing the boundaries of said district, and the 
time and place of the :first meeting, to a taxable inhabitant of such district. 

SEC. 2. It shall be the duty of such inhabitant to notify every qualified voter 
of such district, either personally or by leaving a ,vritten notice at his place of 
residence, of the time and place of said meeting, at least six days before said 
meeting. 

SEC. 3. "Whenever Sllch inhabitant shall neglect or r efuse to serve notice 
as required, he shall forfeit to the district, for the use of its library, the sum 
of ten dollars. to be recovered in an action of debt by the assessor, when said 
district shall be organized, before any court of competent _jurisdiction. 

SEC. 4. The qualified voters, when assembled. pursuant to such previous 
notice, and also at each annual meeting, shall choose a moderator, director 
and assessor. 
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SEC. 5. Every " 'bite 1nale inhabitant of the age of twenty-one [585] years, 
residinr in such district, liable to pay a school district tax, shall be entitled to 
vote at any district meeting. 

SEC. 6. In case the inhabitants of a district fail to organize the same or if 
any district, after formation, shall be dissolved, such notice shall be renewed 
in the manner prescribed in the first two sections of this act. 

SEC. 7. Whenever from whatever cause any district shall become destitute 
of tho three officers provided for in this act, for the period of six months, or 
,vhenever any district shall neglect or r efuse to hold two successive annual 
meetings, it shall be taken and held to be dissolved. 

SEC. 8. Special meetings may be called by the district board, or by any one 
of them, on the written request of three legal voters of the district, by giving 
the required previous notice; but in all such cases the object of the meeting shall 
be clearly stated in said notice. 

SEC. 9. All notices for district meetings, except such as are provided for 
in the first two sections of this act, whether annual or special, shall set forth 
the clay and hour and place of meeting, and be given at least six days previous 
to such meeting, by being posted up in the most public place in the district. 

SEC. 10. The annual meeting of each school district shall be on the first 
ironday of October. 

SEC. 11. Each school district organized under this act, shall be a body cor
porate hy the name and style of '' school district number --- of the town
ship of ---, in the county of ---, and territory of Iowa,'' and in that 
name of suing and being sued, and of holding such real and personal estate as 
is at1thorizecl to be purchased by the provisions of this act, and of selling the 
same. 

SEC. 12. ,\Thenever any suit shall be brought against any school district, the 
process shall be by summons, a copy of which shall be left with the assessor of 
said district at least ten days previous to the return day thereof. 

SEC. 13. Whenever lawfully assembled, the qualified voters in each district 
shall have power. 

1. To adjourn from time to time as may be necessary. 
2. To designate a site for a school house, and to change the same by a vote 

of t,vo-thirds, at any r egular meeting: provided, that when no site can be 
estahlished by said inhabitants, the inspectors of the township or townships 
shall detern1ine where the site shall be, and said determination shall be final. 

f 5861 ~~- To pt1rchase or lease an appropriate site, and to build, hire or pur
chase a ~chool house, and to impose such tax as shall be sufficient for the payment 
thrrrof: provided, that the amount of such tax shall not exceed in any one 
y<'ar the sum of five hl1ndred dollars. 

4. To impose from time to time such tax as may be r equired to keep the 
s<:hool hons<' in repair, and provide .for the necessary appendanges: provided, 
that all expenses for fuel shall be a tax upon the inhabitants sending pt1pils 
to school in proportion to the nun1her of pupils, and the time they shall attend 
scl1ool: and providE>d also, that ,vhen any district in ,vhich a school house 
shall haYe been built, shall. within two years thereafter, be divided, and ther e 
shall he a tax for a scl1ool house raised in the districts to which any portion of 
such aforesaid district shall l1aYe been attached, the remaining portion of such 
district in ,vhirh the school house shall have been built, shall r efund to the 
ne,Yl~· for1ued district that portion of the tax contribl1ted b)' such portion of the 
district so set off. 

• 

• 

-
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5. To impose a tax sufficient. for the purchase of a suitable library case, also 
. a mun not exceeding ten dollars annually, for the purchase of books to be 

selected by a vote of the district by the district board, when so directed. 
6. To designate the place where the library shall be kept, and the person by 

whom it shall be kept; and the superintendent of public instruction shall estab
lish the necessary rules for the regulation of the library. 

7. To determine at each annual meeting, the length of time, which shall 
not be less than three months, the school shall be kept, and to fix the amount 
of money, in addition to its apportionment, which may be raised for the support 
of its school teachers the ensuing year, the sum so voted not to exceed in any 
one year ninety dollars: provided, that in case no sum for the support of 
schools shall be voted at the annual meeting of any district, the director may 
call a special meeting for the purpose of voting such tax; at which meeting the 
district may, by a vote of two-thirds, vote any sum not exceeding that authorized 
to be raised at the annual meeting. 

8. To order and direct the sale of any site that may belong to the district, 
whenever the school house shall have been removed, or the sale of such other
property and buildings as may belong to the district. 

SEC. 14. The moderator, director, and assessor shall hold their respective 
offices until the annual meeting next following their appoint-[587]-ment and until 
others are chosen : provided, they shall not hold their offices beyond the time 
of a second annual meeting without re-election. 

SEC. 15. Every person elected to any one of the above offices who, without 
sufficient cause, shall neglect or refuse to ser ve shall forfeit to the district for 
the use of the library the sum of ten dollars, to be recovered in an action of 
debt by the assessors before any court of competent jurisdiction. 

SEC. 16. rrhe moderator shall have power, and it shall be his duty to preside 
at all meetings of the district, to sign all warrants for the collection of taxes 
and all orders for payment of moneys to be disbursed by the district, and coun
tersign all warrants of the director upon the township board of inspectors, for 
t he moneys apportioned to the district by said board of school inspectors. 

SEC. 17. The assessor shall have po"Ter, and it shall be his duty, 
1. To obtain within thirty days of his election, a transcript of so 1nuch of 

the last assessment roll of the township or townships as relates to his district, 
and shall add to such transcript all the property of persons who may :!.lave become 
residents sjnce the last assessment roll was made, and all the property purchased 
by non-residents since the making of said roll; said property to be rated according 
to the rule of valuation adopted in making out the township assessment roll: 
provided, that no property shall be twice assessed, and the said transcript 
together with such additions as shall be made as aforesaid, shall be the assess-
1nent roll of said district ; and all taxes to be raised in Ruch district shall be 
levied upon the taxable property thereof in proportion to sucl1 valuation. 

2. To post up wheneYer any tax shall have been assessed upon the property 
of his district, in the most frequented and central place, a list of persons taxed, 
with the amount set opposite their respectiYe names, so far as their names shall 
be kno,vn, and also a description of the property of persons whose names shall 
be known, and also a description of property of persons whose names are not 
known, at least thirty days previous to the same being offered for collection. 

3. To call a meeting of the district board in case any person shall complain 
to him, during the above named period, of being taxed beyond his due pro
portion, who shall examine into the ground of said co1nplaint, and reverse, alter, 

· or confirm said assessment as, in their judgment, justice shall require; and at 
the end of the time specified, he shall certify the same upon the tax list, and 
present it to the moderator for his warrant. 

• 



coiI~ION SCHOOLS 415 

[588] -!. It shall be the duty of tl1e assessor to collect all taxes assessed upon 
the tax:ihle property of l1is district, and pay them over on tl1e ,varrant of the 
moderator, and in case any person shall neglect or refuse to pay sucl1 tax when 
called upon, it shall be the duty of the assessor to collect the same by distress 
and sale of the goods and chattels of such person whenever fotmd in said district, 
having first published such sale for at least ten days by posting up notice 
thereof in the most public place in the district ; and in the collection of taxes 
upon lands and tenements said assessor shall make returns to the county col. 
lector; and it shall be the duty of the county collector to sell the lands and 
tenements for the collection of said school tax, in the same manner as is req·aired 
for the collection of township and county taxes. 

5. It shall also be the duty of the assessor to appear for and in behalf of 
his district, in all suits brought by or against said district, except the case pro
vided for in the nineteenth section of this act. 

SEC. 18. The director shall have power and it shall be his duty, 
1. To r ecord all the proceedings of the district in a book to be kept for that 

purpose, and preserve copies of all reports made to the board of school inspectors. 
2. To employ by and with the advice and consent of the moderator and 

assessor, or either of them, qualified teachers, and pay them by draft upon the 
township board of inspectors, said draft not to exceed the amount due said 
district on account of the apportionment of the board of school inspectors. 

'1 . '\"Vhenever the apportionmE>nt shall not be sufficient to pay for the services 
of any st1cl1 teachers, it shall be the duty of the director to call a meeting of 
the district board for the purpose of levying the balance upon the taxable 
property of the district, the amount so levied not to exceed the sum voted by 
the district at its annual meeting ; and in case said sum so voted, together with 
the apportionment, sl1all be found insufficient the deficit shall be assessed upon 
tbe parents or guardians of the children in proportion to the length of time they 
shall severally have attended school during the term or terms when such defic-
iency shall have arisen . 

• 4. Within ten days of the time of the annual meeting, the director shall 
take the census of his district by registering the names of all belonging to it 
between the ages of five and twenty-one years inclusive. 

5. ~"- copy of this list he shall give to each and every teacl1er employed 
within the district, and r equir e every such teacher carefully [589] to note the 
t iu1e of attendance of each and every scholar, and to make a r eturn of the same 
to the director. 

6. It shall be tl1e duty of the director to provide the necessary appendages 
for the school house, and keep the same in good condition and repair during 
the time of school, and an accurate account of all the expenses incurred. 

7. H e shall present said account to the district board to be assessed and 
collectecl in the manner hereinbefore prescribed. 

8. It shall be his duty to give the prescribed notice of the annual district 
meeting, and all such special meetings as shall be called for in accordance with 
the provisions of this act. 

9. At the end of the year the school director shall report to the township 
board of inspectors at the office of the township clerk: 

1. The whole number of persons between the ages of five and twenty-one. 
2. T11e number attending school under five and over twenty-one. 
3. v\Thole number that have attended school during tl1e year. 
4. Length of time a school has been kept by a qualified teacher. 
5. Amount of money received from the board of school inspectors. 

-
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6. Amount r eceived for library. 
7. Amount of money raised in the district. 
8. Purposes for which it was raised, and, 
9. Books used in said school. 
SEC. 19. The moderator, director, and assessor, shall constitute the district 

board, and they shall have power and it shall be their duty, 
1. To levy and assess upon the taxable property all moneys voted by the 

district, and the deficit, if any, agreeably to the third provision of the eighteenth 
section of this act, and the sums r equisite for the necessary appendages and 
fuel for the school house during the continuance of any school. 

2. To equalize the assessment roll of fractional school districts formed from 
different counties, ,vhenever , in their judgment, the assessment rolls of the 
townships out of which said district was formed shall be unequal. 

3. To purchase or lease a site as designated by the district for the school 
house in the corporate name thereof, to build, hire or purchase such school 
l1ouse 011t of the funds collected for that purpose, and [ 590] to make sale of any 
site or property of the district as directed by the inhabitants thereof, at an annual 
or special meeting. 

4. To divide the public moneys r eceived by the di'strict for the year in not 
more than two parts, and to assign and apply one of such portions to each term 
a school may be kept, in payment of the teachers for services for the same : 
provided, that no money shall be paid to any teacher who has not received 
a certificate as provided in the twenty-ninth section of this act. 

5. To require of the assessor a bond to be given to the district in double 
the amount of taxes to be collected in the district, with two sufficient sureties, 
to be approved by the moderator and director, conditioned £or the faithful 
appropriation of all moneys that come into his hands by virtue of his office; 
said bond to be lodged in the hands of the moderator; and in case of a non
fulfillment of the condition thereof , the moderator and director, or either of 
them, n1ay cause a suit for the penalty of said bond \o be con1111enced in the 
name of the district, before any court of competent jurisdiction. 

6. To present at each annual meeting of the district, a repor t setting forth 
an accurate account of all moneys receiYed by them, or any of the1n, during the 
preceding year, and of the disbursement of the same, which report shall contain 
the iten1s of such receipts and disbursements, and s11ch report shall be recorded 
by the director in a distinct book to be provided and kept for that purpose. 

SEC. 20. The district board shall have power to fil l, by appointment. any 
vacancy that shall occur from whatever cause, and it shall be the duty of the 
board to ·supply such vacancy within ten days after the t in1e of its occurrence. 

SEC. 21. Each and every district that shall con1ply ,vith the fifth provision of 
the thirteenth section of this act, shall he entitled to its proportion of the clear 
proceeds of all fines collected ,vithin the seYeral counties for any breach of the 
penal laws, and also its proportion of the equivalent for e:xe1nption fron1 military 
duty, which fines and equivalent shall he paid over by the seYeral officers col
lecting the same to the treasurers of their respectiYe counties. to be by them 
apportioned amongst the several townships in the county according to the nu1n
ber of persons between the ages of fiye and twenty-one years inclusive. 

SEC. 22. Each member of the district board shall receive such compensation 
for his services as shall be voted in district meetings. 

SEC. 23. There shall be chosen at each annual to,,nship 1neeting, f 591] three 
school inspectors in the same manner as other to\Ynship officers are chosen. ""ho 
shall hold their office until others are chosen. · 

SEC. 24. Said inspectors shall have power and it shall he their duty, 
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1. 'l'o meet within ten days of their election, at the office of the township 
clerk, who shall be ex-officio clerk of tl1e board, and organize by choosing one 
of their number chairman, who shall preside at their meetings. 

2. To divide the township into such a number of districts, and to r egulate 
and alter the boundaries of said school districts, as from time to time be 
necessary. 

3. To apply for and r eceive from the county treasurer, all moneys appro
priated for the primary schools, and district libraries, in their townships, and 
from the collector of the township, all 1noneys r aised therein for the same 
purpose, as soon as the same may be due. 

4-. To describe and number tl1e school districts of their township. 
5. To apportion the school and library money received by them. on or 

before the first day of Jilarch in each year, among the sever al school districts 
in their to"'nship, in proportion to the number of persons in each, bet"·een the 
ages of five an<l twenty-one years, as the sa1ne shall be shown by the last annual 
report of the director of eacl1 district : provided, no school money shall be 
apportioned to any district from ,vhich a report shall not have been received, 
nor to any district in which a scl1ool shall not have been kept at least three 
months during the year, immediately preceding, by a qualified teacher, except 
the first dictrib11tion: and, provided. that no librar}7 moneys shall be appor
tioned to any district that shall not l1ave complied with the fifth provision of 
the thirteenth section of tlus act. 

SEC. 25. The chairman of the board of inspectors shall be the treasurer of 
said board, and it shall be the duty of the inspectors to require of said chairman 
a bond to be given to the to,"nship in double the amount to be receiYed by him, 
jn two c,ufficient securities, to be approYed by the to,vnship clerk. conditioned for 
the faithful appropriation of all moneys that may come into his hands by virtue 
of his office. said bond to be lodged with the township clerk, who is hereby 
authorized, in case of the non-fulfilment of the condition of said bond, to sue 
for the penalty thereof, before any court of competent jurisdiction. 

SEc. 26. On or before the twentieth day of October of each year, they shall 
make out and transmit to the clerk of the district court a r eport , setting forth 
the whole number of districts in their township, f 592] together with the several 
particulars set forth in the r eports of the school directors. 

SEC. 27. If any board of school inspectors shall neglect or r efuse to make 
such r eport, by the time set forth in the preceding section, they shall forfeit 
to the use of the schools of their township the sum of fifty dollars, and the full 
amount of the money lost by their failure, with interest on the 8ame, to be 
recovered in an action of debt by the townshjp collector, before any court having 
competent jurisdiction of the same. 

, 

SEC. 28. Whenever it may be necessary or convenient to form a district from 
two or more adjoining townships, the inspectors, or majority of them, from 
each of such adjoining townships, may form a district, regulate and alter the 
same ; and the director of such district, so formed, shall make returns to each 
township from which said district is formed, specifying in said r eturns that, 
only, which belongs to said township. 

SEC. 29. It shall be the duty of the inspectors to examine annually all persons 
offering themselves as candidates for teaching primary schools, in their town
ships, in r egard to moral character, learning and ability to teacl1 school, and 
if satisfied that such candidates possess the requisite qualifications, they shall 
deliver to the person so examined, a certificate signed by them, in such form 
as shall be prescribed by the superintendent of public instruction, ,vhich certi
ficate shall be in force one year from the date ther eof. 

27 
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SEC. 30. Whenever the inspectors shall deem it necessary, they may re
examine any teacher of any primary school in their township, and if found 
wanting the requisite qualifications, they may annul any certificate given to 
such teacher by giving to such person ten days written notice to that effect, 
and filing the same in the office of the clerk of their township. 

SEC. 31. It shall be the duty of the inspectors to visit all such schools in 
their township, at least twice in each year, as shall be organized according to 
law, to inquire into the condition, examine the scholars, and give such advice 
to both teachers and scholars as they shall deem proper. 

SEC. 32. In case of the death, or removal, or disability to act of any one of 
the inspectors, the board shall fill such vacancy by appointment. 

SEC. 33. Whenever any district board shall fail to supply any vacancy 
within the time limited in section twenty, the board of inspectors shall :fill the 
same by appointment. 

[593] SEC. 34. The inspectors shall be entitled to receive, for their services, the 
sum of one dollar per day, to be audited and paid as the accounts of other town
ship officers are audited and paid. 

SEC. 35. Any person elected or appointed school inspector, who shall neglect 
or refuse, without sufficient cause, to serve as such, shall forfeit, to the use of 
the school fund of his township, the sum of twenty-five dollars, to be recovered 
as prescribed in the twenty-fifth section of this act. 

SEC. 36. The township clerk shall be ex-officio clerk of the board of school 
inspectors, and shall have po\ver, and it shall be his duty, 

1. To attend all meetings of the inspectors, and to prepare, under their 
directions, all their reports, estimates and apportionments of schools moneys, 
and record the same and all their proceedings in a book to be kept for that 
purpose. 

2. To receive and keep all reports made to the inspectors from the directors 
of the several school districts, and all the books and papers belonging to the 
inspectors, and file the same in his office. 

3. To receive all such communications as may be directed to him by the 
superintendent of public instruction, and dispose of the same in the manner 
directed therein. 

4. 'l'o transmit to the clerk of the district court. all su ch reports as may be 
made for such clerk by the inspectors, within the time limited in this act, and 
generally to do and execute all such things as belong to his office, and may be 
required of him by the inspectors. 

SEC. 37. I t shall be the duty of each and every clerk of the district court, 
to r eceive all such communications as may be directed to him by the super
intendent of public instrl1ction, and dispose of the same in the 1nanner therein 
directed. 

SEC. 38. It shall be the duty of each clerk of the district court, on or before 
the twentieth of November of every year, to make and transmit to the super
intendent of public instruction, a report in writing, containing the whole number 
of to,vnships in bis county, distinguishing townships from which the required 
reports have been made to him by the inspectors of schools, and containing a 
certified copy of all their reports ; and the board of supervisors or commissioners 
of each county are hereby authorized to allow to the clerk of the district courts 
such compensation as they may deem proper, for the services he may perform 
under and by virtue of the provisions of this act. 

SEC. 39. Any clerk who shall neglect or refuse to make such report by the 
time so limited, shall, for each offense, forfeit the sum of [594) one hundred dol
lars, to the use of the schools of said county, to be recovered in an action of debt, 
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to be commenced forthwith, by and in the name of the superintendent of public 
instruction. And the money so recovered shall, when r eceived by the super
intendent, be paid into the treasury of the county, to the credit and for the 
use of the district or districts which may suffer from such n eglect of the clerk; 
and the sum may be drawn out by the proper authority of said district or 
districts. 

SEC. 40. The moneys to be hereafter distributed annually, for the support 
of primary schools, shall be payable on the first lV{onday of January in each 
year, on the warrant of the auditor of public accounts, to the treasurers of the 
several counties. 

SEC. 41. The treasurers of the counties sl1all apply for and r eceive such 
moneys as are apportioned to their r espective counties when the same shall 
become due. 

SEC. 42. The treasurer of each county, when he shall receive such moneys 
shall give notjce, in v;rriting, to the chairman or clerk of the board of school 
inspectors of each to"'nship in his county, of the amount of school and library 
moneys apportioned to such township, and shall hold the same subject to the 
order of the inspectors. 

SEc. 43. In case any moneys, apportioned to any township, shall not be 
applied for by such inspectors, the moneys so remaining shall be added to the 
moneys next received by the treasurer for distribution from the superintendent 
of public instruction, and in the same proportion distributed . 

SEC. 44. Whenever the clerk of any county shall r eceive, from the super
intendent, notice of the amount of money to be disbursed in the several town
ships in his county, he shall :file the same in his office, and within one week 
transmit a. certified copy thereof to the clerk of the board of commissioners, 
which copy said clerk shall lay before the commissioners at their next regular 
1neeting. 

SEC. 45. I t shall be the duty of the commissioners, at such meeting, to add 
to the sums of money to be r aised in each of the townships of the county, a sum 
equal to that which shall have been apportioned to sucl1 township fro1n the 
~chool fund, to be levied and collected in the same manner as other moneys 
are directed to be r aised in the townships. 

SEC. 46. The commissioners shall cause and require the collector of each 
to,vnship, by their warrant, to pay such moneys, when collected, to the chair-
1nan of the board of school inspectors in such township, for the ·use of schools 
therein. 

SEc. 47. Should any township neglect, or refuse, to elect, a board [595] of 
srhool inspertors, the collector shall pay the money, so collected, to the county 
treasurer, to be apportioned among the several townships as provided in the 
fo1·tieth section of this act. 

8Eo. 48. Each and every officer created by the provisions of this act, who 
shall receive, by virtue of his office, any books, papers, or 1noneys, and shall 
refuse to deliver the same to his successor in office, or shall wilfully mutilate or 
destroy the same, or any part thereof, shall be deemed guilty of a misdemeanor 
and liable to a fine of not less than fifty dollars, nor 1nore than :five hundred, 
at the discretion of the court. 

SEC. 49. All acts and parts of acts coming v;rithin the purview of this act, are 
herehy repealed. 

Approved, January 16, A. D. 1840. 

-
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CHAPTER 141. 

• SCHOOL LANDS . 

AN ACT to punish for trespass on school and other lands. 

SECTIOX. SECTIOX. 

1. Trustees of school lands. 
2. Trespassers, penalty. 
3. On refusal or neglect to pay, to be 

imprisoned. 
4. Trespass on other lands, and pen

alty. 

5. Occupants to have fire wood. 

6. Penalty for trespass on public 
grounds. 

7. Act ,vhen in force. 

Be it en,acted by the Council and House of Represe1itatives of the Territory 
of Ioiva : 

SECTION 1. That the several boards of county commissioners are l1ereby 
made the trustees of the school lands in their respective counties, and they shall 
execute the duties of trustees of the school lands, so far as relates to the sixteenth 
section according to law, and the best of their understanding. 

SEC. ·2. That if any person shall hereafter trespass upon the school lands or 
sixteenth section or other lands selected in lieu thereof, by cutting down, de
stroying, or hauling from off the same any timber, stone-coal, or minerals of 
any description, every person so offending shall forfeit and pay double the value 
of such timber, stone, or stone-coal, or minerals of any description, to be recov
ered in the name of the trustees before any justice of the peace or before any 
court having [596] competent jurisdiction thereof, or by indictment by the grand 
jury of the district court of the county, and to be appropriated to the use of 
the to\'\1nships for school purposes. 

SEC. 3. Hereafter when any person shall be found guilty of trespassing on 
the sixteenth section or other school lands in this territory, and neglects or 
refuses to pay damages and costs, it shall be the duty of the court before whom 
such judgment was rendered, to imprison the def end ant not less than ten days 
nor more than two months. 

SEC. 4. That hereafter if any person knowingly enter on the lands belonging 
to another person, fall, box, bore or carry away any timber, stone, or stone-coal, 
or minerals of any description, the person so offending shall forfeit and pay 
double the value of such timber, stone, stone-coal, or minerals, to be recovered, 
together with costs of suit by the person injured, before any justice of the 
peace, or any court having jurisdiction thereof. 

SEC. 5. That persons heretofore and now living and who have made improve
ments on the sixteenth section or school lands, shall be entitled to the use of such 
timber as is necessary to keep up fences, repair buildings, fire-wood, etc.: pro
vided however, they shall not be allowed by the trustees to make use of timber 
in a:g.y other way than for repairing their improvements on the sixteenth sec
tion. A departure from the above provision by any occupant on the sixteenth 
section, shall subject him or her to the same penalties as other trespassers on 
the sixteenth section or school lands. 

SEC. 6. That if any person or persons shall, without proper authority, cut 
. down, injure or destroy any living ornamental tree or trees, either planted 
or preserved, standing or growing, on any commons or public ground, or any 
street, alley, sidewalk, avenue, or promenade, every such person or persons so 
offending, shall, on conviction thereof, be fined in any sum not exceeding two 
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hundred dollars, and shall moreover be liable to the action of the party injured 
in do11ble damages. 

SEC. 7. This act to take effect and be in fqrce from and after its passage. 

Approved, January 17, A. D. 1840. 

[ 597] CHAPTER 142. 

SUPERINTENDENT OF PUBLIC BUILDINGS. 

AN ACT providing for the appointment of a suiperintendent of public buildings at Iowa 
City, and the appointment of a territorial agent, and for other purposes. 

SECTIO~. 

1. Former act repealed. 
3. Governor to appoint superintendent. 
3. Duty of superintendent. 
4. Pay roll to be kept. 
5. Discretion vested in superintendent. 
6. Payments how, and when to be made. 
7. Superintendent to give bond. 
8. Agent to be appointed. 
9. Agents and others to revalue unsold 

lots. 
10. Sale of lots. 
11. Bond to be given to purchasers. 
12. Agent to keep moneys, notes, etc., 

SECTIO~. 

and ,pay 75 per cent upon estl
matPs. 

13. Agent to give bond in sum of $40,· 
'.)01) and take oath. 

14. Oath to be takC'n by others. 
15. Superintendent and agent to make 

annual report. 
16. Duty of acting commissioner r ela-

tive to notes, maps, etc. 
17. Further duties of agent. 
18. Vacancies in either office. 
19. Salaries of suoerintendent and agent. 
20. Repealing clause. 
21. Act when to take effect. 

Be it enacted by the Council and House of Representatives of the T erritory 
of I oiua: 

SECTION 1. That so much of an act entitled '' An act to locate the seat of 
government of the territory of Iowa and for other purposes,'' and so much of 
any and all other acts as r elates to the creation and appointment of three com
missioners to locate and establish the permanent seat of government of this 
territory, and to the appointment of one of the three to be acting commissioner to 
superintend the erection of the capitol, be and the same are hereby repealed: 
provided, that nothing in this act shall be so construed as to render invalid 
any acts which have been done by the commissioners aforesaid, in pursuance 
of law. 

SEC. 2. That in lieu of the commissioners above named, there shall be ap
pointed by the governor, by and with the advice and consent of the council, 
some competent person as superintendent of public buildings at Iowa City, whose 
duty it shall be to superintend the erection of [598] the capitol, and who shall 
hold his office for the term of one year, and until his successor be appointed. 

SEc. 3. That said superintendent shall proceed with the erection of the 
capitol, by making contracts for all such parts of the work as can be put under 
contract, consistently with the interests of the territory, and a vigorous prose
cution of the work: provided, that all contracts shall be in writing. 

SEC. 4. And of all work that is not done by contract, the superintendent 
shall keep, or cause to be kept, a pay roll, which shall show the time, rate, and 
amount, of all seryices rendered; and said superintendent shall keep a clear 



422 SUPERINTENDENT PUBLIC BUILDINGS 
• 

and specific account of all materials purchased by him for the capitol and of 
all his proceedings in relation to his office. ' 

SEC. 5. That in all contracts f~r materials, or for work on the capitol, there 
shall be reserved to the superintendent the discretionary power of annulling 
them, if not fulfilled to his satisfaction and acceptance. 

SEC. 6. That payments shall be made on all contracts every thirty days, upon 
estimates made by the superintendent or some competent person under his 
direction: provided, that twenty-five per cent, of the amount of the estimates, 
according to contract prices, shall be withheld until the contract shall be com
pleted, when the whole amount shall be paid: and provided further, that pay
ments on pay rolls, to the full amount, certified to by the superintendent, shall 
be made every thirty days. 

SEC. 7. That the said superintendent, before he enters upon his office, shall 
take and subscribe an oath before some person authorized to administer oaths, 
faithfully to discharge the duties of his office, which oath, certified by the person 
administering the same, shall be filed in the office of the secretary of the terri
tory; and shall also give bond to the territory, wlth securities to be approved 
by the governor, in the sum of ten thousand dollars, conditioned for the faithful 
discharge of the duties pertaining to his office; which bond shall also be filed 
in the office of the secretary of the territory. 

SEc. 8. And be it further enacted, that there shall be appointed as aforesaid 
a territorial agent, who shall reside and keep his office at Iowa City, who shall 
hold his office for the term of one year, and until his successor be appointed, and 
whose duties shall be as hereinafter enumerated. 

SEC. 9. The said territorial agent shall, in conjunction with two [599] other 
persons, now residents of Iowa City, to be appointed by the governor, make, be
tween the first and fifteenth days of April, eighteen hundred and forty-one, a re
valuation of all unsold lots of Iowa City, at an average minimum price of two 
hundred dollars; and shall make out two certified lists of the same, one to be 
recorded and kept in the office of said agent, and the other to be filed in the 
office of the secretary of the territory. 

SEC. 10. That as soon after the said re-valuation as his excellency the gov
ernor shall deem it expedient, he shall order, by proclamation, the sale of as many 
of such unsold lots as he may think proper, upon the following terms, viz: one
third paid down in cash, and the balance in two semi-annual illstallments: 
provided, that no lot shall be sold for a less sum than the minimum price :fixed 
thereon by such re-valuation. 

SEC. 11. That it shall be the duty of said agent to execute a bond to each 
of the purchasers, conditioned that upon the payment to the territory of the 
installments as they become due, the holder or obligee shall be entitled to a deed 
of conveyance in fee simple to the lot or lots therein named, as soon as a title 
is obtained from the government of the United States; and upon failure to pay 
any installment within thirty days after it becomes due, the lot or lots shall 
revert to the territory, and all sums of money paid thereon shall be forfeited. 

SEC. 12. That said agent shall receive and keep on file all notes given for 
lots; shall receive, collect, and safely keep, all moneys due the territory, or 
hereafter becoming due; and shall pay out seventy-five per cent upon estimates 
certified by the superintendent for work done, or materials furnished under 
contract for the capitol, and the balance when the contract or contracts are 
completed to the satisfaction of the superintendent; and shall pay the full 

. amount of incidental expenses on certified bills of the superintendent, and also 
the full amount of all pay-rolls, certified by the superintendent, paying to each 
man the amount called for by the pay-roll, and taking his receipt therefor, 
which receipt shall be his signature opposite the amount on the right hand 
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margin; which pay-roll, thus receipted, shall be a competent voucher for the 
agent in his gettlement with the territory. 

SFc. 13. That the said territorial agent, before he enters upon his office, 
shall giYe bond to the territory, with good securities, to be approved by th~ 
governor. in the sum of forty thousand dollars, conditioned for the faithful 
discharge and performance of the duties of his office, which shall be filed in the 
office of t11e secretary of the ter rit o- [ 600] -ry; and shall also take and subscribe an 
oath, that he will faithfully, and to the best of his judgment and ability, dis
charge the duties of his office, which shall be filed as aforesaid. 

SEC. 14. That the persons required to be appointed by the governor in the 
nintl1 section of this act, to act in conjunction with the said territorial agent, 
in 1naking a re-valuation of the unsold lots in Iowa City, shall be sworn to 
discharge their duties to the best of their judgment, and shall receive three 
dollars per clay for their services while actually employed. 

SEC. 15. That the superintendent of public buildings at Iowa City, shall 
make a report annually to the legislative assembly, and oftener, when required; 
and the territorial agent shall report to the governor once in three months, and 
annually to the legislative assembly. 

SEC. 16. That it shall be the duty of the acting commissioner forthwith to 
deliver up to the territorial agent all notes, books, records, maps and papers, 
of every kind and description, pertaining to his office, and to the board of 
commissioners appointed to locate and establish the permanent seat of govern
ment of this territory; and all property of every kind and description in his or 
their possession. or under his or their control, which belongs to the territory; 
and to deliver up to the superintendent all plans and drawings of every descrip
tion pertaining to the capitol ; and the acting commissioner is also required to 
make out a clear and accurate statement of all contracts made by him which have 
not been completed, and deliver the same to the superintendent of public build
ings; and to ft1rnish him with all necessary information in relation to the capitol, 
and to the situation of the materials on hand, and all other information which 
may be required. 

REC. 17. That the duties required to be perfor med by the acting commissioner 
in the third section of an act entitled, "An act to provide for the execution 
of title deeds to lots in Iowa City, and for other purposes," shall hereafter be 
perforn1ed hy the territorial agent, and the purchase money of all lots or out 
lots in Io-,Ya City, and all sums becoming due upon any proinissory notes or 
obligations for the purchase of any of said lots, shall be paid to the said terri
torial agent, or his successor in office. 

SEC. 18.. Should a vacancy happen in either of the aforesaid offices of super
intendent of public buildings at Iowa City, or territorial agent, during the 
r ecess of the legislative assembly, such vacancy shall be filled by the governor. 

SEC. 19. That the said superintendent shall receive, as compensa- [601]-tion 
for his services, an annual salary of one thousand dollars, and the said territorial 
agent the sum of seven hundred dollars per annum. 

SEC. 20. That all acts and parts of acts cont r avening the provisions of this 
act be and tl1e same are hereby repealed. 

SEC. 21. This act to take effect and be in force from and after its passage. 
ApproYed, January 14, A. D. 1841. · 

• 
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CHAPTER 143. 

SUPERINTENDENT OF PUBLIC INSTRUCTION. 

AN ACT to repeal an act to create the office of superintendent of pu'blic instruction. 

SECTION. 
1. Office a'bolished. 
2. To whom school inspectors to report 

SECTION. 
to, clerk of board of county com
mit:;sioners. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That an act to create the office of superintendent of public in

struction, approved January 13, 1841, be and the same is hereby repealed. 
SEC. 2. That it shall be the duty of the school inspectors of the different 

districts in the several counties in this territory, to report the true condition 
of all the schools in their respective districts to the clerk of the boards of county 
commissioners in the several counties in this territory, on or before the first 
day of November, annually, and it is hereby made the duty of the several clerks 
aforesaid, to arrange the said several reports in order, and transmit the same 
to the legislative assembly of the territory, annually, on or before the second 
Monday after its annual organization. 

Approved, February 17, A. D. 1842. 

(602] CHAPTER 144. 

SUPERVISORS. 

AN ACT amending an act defining the duties of supervisors of roads and highways. 

SECTION-Supervisor competent to prove warning. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 
SECTION 1. That upon the trial of any action against any person or persons 

liable to work on the public roads, for the recovery of any penalty, fine or 
forfeiture, for a refusal or neglect to work on a public road, or for any other 
delinquency, the supervisor of the road, shall be a competent witness to prove 
the warning or notice given such person, and any other fact or facts necessary 
to establish such delinquency ; any thing in any former act to the contrary 
notwithstanding. 

Approved, February 2, A. D. 1842. 

• 
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CHAPTER 145. 

STALLIONS AND JACKS. 

AN ACT regulating the keeping of stallions and jacks and to improve the breed of horses. 

SECTIOX. 

1. Stallions and jacks not to be kept 
within the limits of cities or towns, 
unless. 

2. Stud horses runnin~ at large may 
be gelded, if done by a competent 
person. 

3. Persons negligently suffering stud 

SECTION. 

horses to run at large, liable for ex
penses of taking up. 

4. Persons gelding horse to take reas
onable care of him, and to receive 
reasonable compensation for the 
same. 

5. Repealing clause. 

Be it enacted by the Council and House of Representatives of the Territory 
of Ioiva: 

SECTION 1. That it shall not be lawful for any person to keep or let to mares 
any stallion or jack, within the limits of any town [603] or village in this terri
tory, or -nrithin two hundred yards thereof, unless such person shall provide an in
closure, so arranged as to obstruct the view from all the inhabitants in the town 
and vicinity as aforesaid, any person so offending shall on conviction thereof, 
be fined not less than one nor more than five dollars for every such offense, 
which fine shall be collected, on complaint to any justice of the county where 
the offense may have been committed. 

SEc. 2. That it shall and may ·be lawful for any person to take up and 
geld at the risk of the owner, any stud horse of the age of two years and 
upwards, that may be found running at large, out of the enclosed grounds of 
the owner or keeper, and if the said horse shall die, the owner shall have no 
recourse against the person or persons who shall have taken up and gelded, or 
caused to be gelded the said l1orse, if the same has been done by a person in the 
habit of gelding, and the owner shall pay the price of so gelding. 

SEC. 3. That it shall not be lawful for any person or persons to geld any 
horse above fourteen and a half hands high, that is known to be kept for 
coYering mares; but if any owner or keeper of the covering horse, shall wilfully 
and negligently suffer said horse to run at large out of the enclosed grounds 
of said owner or keeper, any person may take up said horse and convey him to 
bis o"1J.er or keeper, for which he shall receive two dollars, recoverable before 
any justice of the peace of the county; for a scond offense double the sum, and 
for a third offense, said horse may be taken up and gelded, as is provided in 
the preceding section of this act. 

SEc. 4. That it shall be the duty of any person who shall take up and geld 
any stud horse, according to the provisions of the preceding sections of this 
act. to take all reasonable care of said horse, until his wounds shall be healed, 
and the taker up shall receive from the owner, a reasonable compensation for 
the care and trouble l1e may have about the said horse, such allowance shall 
be settled by some justice of the peace, who shall take into consideration the 
trouble and expense of the taker up, if the parties cannot otherwise agree, and 
the party so taking up a.nd altering, shall have a lien until paid, upon said horse 
for his necessary trouble and attention in altering and taking care of him. 

SEC. 5. That an act for the improvement of the breed of horses, approved 
January 17, 1839, and an act regulating the keeping of stallions and jacks, 
approved February 17, 1842, be and the same are hereby repealed. 

Approved, January 28, A. D. 1843. 

-
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[604] CI-iAPTER 146. 

COUNTY SURVEYORS. 

AN ACT defining the duties of county surveyors. 

SECTION, SECTION. 
9. Record not to be conclusive, may be 

reviewed. 
1. Surveyor elected and commissioned, 

to give bond, &c., &c. 

2. To take oath and by whom adminis
tered. 

3. May appoint deputies. 
4. To make surveys as soon after ap

plication as possible. 
5. Chainmen to be sworn. 
6. County commissioners to procure 

field notes of their counties and 
file the same. 

7. Special dfrections relative to sur
veys, field notes, record, etc. 

8. Official record to be given up to suc
cessor, penalty for refusing to do 
so. 

10. Compensation of surveyors. 
11. Surveyors to proyide themselves 

with compass of Rittenhouse con
struction. 

12. Manner of sub-dividing a section. 
13. Surveys made by other person than 

county surveyor, unless by mutual 
consent of parties, not good evi
dence in suit. 

14. Calculation of irregular pieces of 
land. 

15. This act not to 'be <'Onstrued to af
fect surveyors elected under other 
law. 

16. Repealing clause. 

Be it enacted by the Coiincil and Hoiise of Representatives of the Territo1·y 
of Iowa: 

SECTION 1. That there shall be elected in each county in this territory, at 
the next general election, one county surveyor; and it shall be the dt1ty of the 
clerk of the board of county commissioners to make out and deliver to such 
person so elected, a .certificate of l1is election, who shall continue in office two 
years from the time of his election, and shall, within fifteen days after receiviug 
his certificate of election, as aforesaid, enter into bond, with good and sufficient 
security, in a sum not less than five hundred dollars, to the territory of Iowa, 
conditioned for the faithful performance of the duties of his office, according 
to law, to be approved by the board of county commissioners, or the clerk thereof 
in vacation, subject to the confirmation or rejection of the commissioners in 

term time. 
SEC. 2. Each and every surveyor shall, previous to entering on the · duties 

of his office, take an oath that he will faithfully and impartially discharge the 
duties of his office to the best of his skill and judgment, [ 606] without favor or 
affection, which oath may be administered by any person duly authorized to 
administer oaths in the county, and shall be endorsed on his certificate of election. 

SEc. 3. Each and every county surveyQl' may appoint one or more deputies 
who shall take an oath similar to the one taken by the survey-[605]-or himself, and 
the surveyor shall be responsible for the official acts of his deputy. 

SEC. 4. It shall be the duty of the said county surveyor to make all surv-eys 
within the bounds of his county, that he may be called on to 1nake, either by 
himself, or deputy properly authorized by him, and competent to perform the 
same within a reasonable time after application is made to him. 

SEC. 5. All chain-men necessary shall be employed by the person wanting 
surveying done; they shall be good and disinterested persons, to be approved 
of by the surveyor; and they shall be sworn by the surveyor to measure justly 
and exactly, to the best of their knowledge. 
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SEC. 6. That it shall be the duty of the board of commissioners of each and 
every organized county in this territory, to procure, for the use and benefit 
of their county surveyors, the field notes of all the surveyed lands within the 
same, which field notes, when so procured, shall be filed in the office of the 
clerk of said board, and there carefully preserved for the use and benefit of the 
county surveyor , and the citizens of each county r espectively: provided, that 
in all cases where the county surveyor of any county, who is now or may have 
been in office, and who has procured in part, or in whole, the field notes of his 
county, shall have the privilege of presenting the same to the board of com
missioners of his county, which board is hereby authorized to take the same, 
if they are not injured or defaced, and draw an order on the treasurer of their 
county for the amount so allowed, which order shall be paid in cash; but in 
no case shall the commissioners allow the surveyors more for the said field 
notes than they could be had for at the surveyor general's or some one of the 
land offices within this territory. 

SEC. 7. It shall be the duty of county surveyors, previous to making any 
survey under the authority of this act, to furnish themselves with the field 
notes of the original survey of the lands that they may be called on to survey, 
and all surveys made by the county surveyor shall be made according to the 
original survey. For the purpose of perpetuating every survey, the surveyor 
shall be required to establish his corners by taking bearing trees and noting 
particularly their course and distance, and where there are no trees within a 
reasonable distance the surveyor shall perpetuate his corners by erecting mounds: 
provided, in all cases where it shall be practicable, the surveyor shall r equire 
the person having the survey made, to furnish suitable stone, which stone shall 
be permanently placed at each corner in the ground. The [ 606] surveyor shall 
furnish the proprietor of every tract of land with a copy of the original field notes 
of every tract of land he may survey. It shall be the duty of the county com
missioners to furnish the county surveyor with a well bound book, in which he 
shall car efully and legibly record, and note down, every survey made by him, 
giving the name of the person, the survey of whose land is so recorded, and 
describing as near as practicable the metes and bounds of the lands, and noting 
the date on which the survey was made, and such r ecord shall be subject to the 
inspection of every person who may be interested in the same, and a certified 
copy thereof, under the hand of the surveyor, shall be admitted as prirna facie 
evidence in any court of record in this territory. 

SEC. 8. It shall be the duty of every county surveyor, or other person hav
ing the official record of such surveyor in his possession, to deliver it up to his 
successor when demanded, and every person having possession as aforesaid, re
fusing the same when demanded, shall forfeit and pay one dollar for every day he 
may detain it after demanded, to be recovered by any person who may sue 
for the same before any justice of the peace of the proper county, to the use 
of common schools. 

SEo. 9. No act or record, by any surveyor or his deputy, as aforesaid, shall 
be conclusive, but may be reviewed by any competent tribunal in any case where 
the correctness thereof may be disputed. 

SEC. 10. The county surveyors, respectively, shall be entitled to such com
pensation, from each person to whom they have r endered their services as sur
veyors, as may be or is now allowed by law. 

SEC. 11. That it shall be the duty of all the county surveyors of this terri
tory, to furnish themselves with a good compass of Rittenhouse construction, 
the needle of which shall be not less than five and one-fourth inches in length, 
and the nonius of which shall bear not less ·than ten degrees variation, also 
a two pole chain of fifty links. 

= -
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SEC. 12. Whenever a surveyor is required to make a sub-division of a section 
as established by the United States survey, he shall proceed as follows, ( except 
when the section is fractional,) commencing at the quarter section corner, on 
either the east or west side of the section, and shall run east and west across 
said section, as the case may [ 607] be, and establish a common center therefor on a 
direct line between .said corners, and equally distant from either. Any less 
sub-divisions than a quarter section shall be made by proceeding in the same 
manner, except in fractional sections. 

SEC. 13. That no survey made hereafter by any person except the county 
surveyor or his deputy, shall be considered as legal evidence in any court of 
law or equity within this territory, except such surveys as are made by mutual 
consent of parties: provided always, that where it shall appear that the county 
surveyor of the county wherein the lands lie, may be a party, or in any manner 
interested, it shall be lawful for the district court, on application of either 
party, to appoint some suitable person in said county, whose duty it shall be 
to proceed to divide the same, for which service the person so appointed, shall 
be entitled to the same fees as county surveyors are entitled to for similar 
services. • 

SEC. 14. That all irregular pieces of land sl1all be calculated by latitude and 
departure. 

SEC. 15. Nothing in this act shall be so construed as to interfere with any 
election of any surveyor ,vho may have been elected under any other law. 

SEC. 16. An act defining the duties of county surveyors, approved December 
25, 1838, also December 21, 1840, shall be and the same are hereby repealed . 

.Approved, February 9, A. D. 1843. 

CIIAPT'ER 14 7. 

TOWN PLATS. 

AN ACT to provide for the recording of town plats. 

SECTION. 

1. Towns laid out or additions made 
thereto, by the county surveyor, 
and character of plat of same. 

2. Regulations relative to number and 
size of in and out lots. 

3. Corners to be marked, how and un
der whose direction, to be desig
nated on plats, &c. 

4. Town ,plats to be certified, acknow
ledged and recorded. 

SECTION. 
5. Donations or grants made on plats 

or maps of towns to be binding. 
6. Towns in unorganized counties 

where recorded. 
7. Forfeiture for violating this act. 
8. Additional forfeiture for the prema

ture [608] sale or lots. 
9. Compensation of county surveyors. 

10. Suits for forfeitures, &c., how 
brought and receipts from treas
urer with whom filed. 

Be it enacted by the Council and House of Representatives of the Territory 
of Iowa: 

. SECTION 1. That when any county commissioners, or other person or persons, 
wish to lay out a town in this territory, or an addition, or sub-division of out
lots, said commissioners, or other person or persons, shall cause the same to be 
surveyed and a plat, or map thereof made, by the county surveyor , if any there 
be in th~ county, in which said town, or addition, is situated, but if there 
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be no county surveyor in the county, then, in that case, by the county surveyor, 
of an adjacent county, which plat or map, shall particularly describe, and set 
forth, all the streets, alleys, commons, or public grounds, and all in and out
lots, or fractional lots, by him surveyed within, adjoining, or adjacent to said 
to,vn, giving the ,vidth, courses, boundaries, and extent, of all such streets and 
alleys. 

SEC. 2. All the in-lots, intended for sale, shall be numbered, in progressive 
numbers, or by the squares, in which they are situated, and their precise length, 
and width, shall be stated, on said plat or map. Out-lots shall not exceed ten 
acres, and shall, in like manner, be surveyed and numbered, and their precise 
length and breadth stated on the plat, or map, together with any streets, alleys 
or roads, which shall divide, or border on the same. 

SEC. 3. The county commissioners, proprietor or proprietors of the town, 
addition, or sub-division of out-lots, by themselves, or agents, shall, at the time 
of surveying and laying the same, plant and fix, at a corner of the public 
ground, or at a corner of a public lot, if any there be, and if there be none, then 
at the corner of some one of the in-lots, in the tov.rn, and at the corner of each 
out-lot, a good and sufficient stone, of such size and dimensions, and in such 
manner as the surveyors shall direct, for a corner from which to make future 
surveys, and the point, or points, where the san1e may be found, shall be desig
nated on the plat, or map. 

SEc. 4. The plat, or map, after having been completed, shall lJe certified by 
the surveyor, and the county commissioners, and every other person, or persons, 
,vhose c1uty it shall he to comply witl1 the foregoing requisitions, sha1l, at, or 
before, the tin1e of offering such plat or map, for record, ackno\\rledgc the same, 
before any person author-[609]-izecl to take the sa1ue; a certificate of such 
acknowl edgment shall, by the officer taking the same, be endor secl on the plat, or 
1nap, ,vhich certificate of the survey and acknowledgment, shall also be recorded, 
and form a part of the record. 

SEC. 5. When the plat, or 1nap, shall have been made out, and certified, 
aclmo,vledged and recorded, as r equired by this act, every donation , or grant, 
to the public, or any individual, or individuals, religious society, or societies, 
or to any corporation, or bodies politic, marked, or noted as such, on said map, 
or p1at, shall be deemed in law, and in equity, a sufficient conveyance, to vest 
the fee simple of all such parcel, or parcels of land, as are therein expressed, 
and shall be considered to all intent and purposes, a general warranty against 
such donor, or donors, grantee or grantees, for his, her, or their use, for the 
uses and purposes therein named, expressed, and intended to be, for the streets, 
alleys, ways, commons, or other pub1ic uses, in any town, or city, or addition 
thereto, shall be held, in the cor:Q_orate name thereof, in trust to, and for, the 
uses, and purposes, set forth, expressed or intended. 

SEC. 6. If the county, in which said town, or addition, is situated, sl1all 
not be organized, then, and in that case, tl1e plat, or map, shall be recorded 
in the recorder's office of that county to which the county, in which said town· 
is situated. shall, at the time, be attached for judicial purposes. 

SEC. 7. If any county commissioners, or other person or persons, whose duty 
it is to comply with the requisitions of this act, shall neglect, or r efuse, so to 
do, he or they shall forfeit and pay the sum of one hundred dollars, for each 
and every month, he, she, or they shall delay a compliance. 

SEC. 8. I f any county commissioner, or other person or persons, shall dis
pose of, offer for sale, or lease, for any t ime, any out or in lots, in any town, 
or addition to any town or city, or any part thereof, which shall hereafter be 
laid ou t, until all the foregoing r equisitions of this act shall have been com
p1ied with , every person, so offending, shall forfeit and pay twenty-five dollars, 
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for each and every lot, or part of a lot, sold, or disposed of, leased, or offered 
for sale. 

SEC .. 9_. The count~ surveyor, who shall survey, lay out, and plat, any town, 
or addition, shall receive such compensation as is prescribed by an act defining 
the duties and compensation of county surveyors. 

SdEC. hl_0. All forfeitures and liabilities, which may be incurred, or arise, 
un er t is act, shall be prosecuted for, and recovered in the name of the county 
t reasurer, and any officer, or officers, paying over any [610] money to the said 
treasurer, ~nder any of ~he pro,risions of this act, shall t ake his receipt therefor, 
a?d forthwith file t~e said receipt with the clerk of the board of county commis
s10D:ers, a~d the said clerk shall charge the amount of said receipt, in account 
against said treasurer, on the books of the county commissioners. 

Approved, January 25, A. D. 1839. 

CHAPTER 148. 

TERRITORIAL TREASURER. 

AN ACT to provide for the a,ppointment of a territorial treasurer, and defining his duties. 

SECTION. 

1. Treasurer, by whom appointed and 
for how long, to give bond, take 
oath, etc. 

2. To receive all territorial moneys and 
keep account of the same. 

SECTION. 

3. To pay money according to law 
only, and to make annual report 
of his receipts and disbursements. 

4. Compensation. 

B e it enacted by the Council and House of R epresentatives of the Territory 
of Iowa: 

SECTION 1. That there shall be appointed, by the governor of the territory, 
by and with the advice and consent of the council, a territorial treasurer, who 
shall hold his office for the term of three years, and shall, previous to entering 
upon the duties of his office, give bond to the United States in the sum of five 
tho11sand dollaJ:s, with three or more sufficient securities, to be approved of by 
the secretary of the ten·itory, conditioned for the faithful discharge of the 
duties of his office, and shall, also, take an oath in the following form, before 
one of the judges of the supreme court: '' I , A. B. do solemnly swear ( or 
affirm,) that I will faithfully, and honestly, execute duties appertaining to the 
office of treasurer of the territory of Iowa : I will not, on any occasion, or 
pretense, apply, otherwise than according to law, any moneys, securities, or 
effects, which shall come into my hands, belonging to the territory, or to the 
United States of America.'' 

SEC. 2. The treasurer shall receive all moneys, belonging to the territory, 
that may be raised by taxation, or otherwise, and shall pro- [ 611 ]-cure suitable 
books, in which he shall enter an account of his receipts and disbursements. 

SEC. 3. The treasurer shall, in no case, pay money out of the treasury, but 
according to law, and shall annually report, to the legislative assembly, a true 
account of his receipts and disbursements, with the necessary vouchers for the 
same, and shall deliver to his successor in office, all books, moneys, accounts, or 
other property, belonging to the territory, so soon as his successor shall become 
qualified. 
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SEc. 4. The treasurer shall receive for his services such sum as may here
after be allowed him by law. 

Approved, January 24, A. D. 1839. 

CHAPTER 149. 

COUNTY TREASURERS. 

AN ACT to provide for the election of county treasurers and to define their duties. 

SECTION. 

1. 'l'reasurers elected, oath and bond, 
term of office, etc. 

2-3.. Duty of treasurer. 
4. County orders to be received. 
5. Compensation of treasurer. 
6. County commissioners to fill vacan

cies. 

SECTION. ( 

7. License of public shows. 
8. Tavern licenses. 
9. Who to prosecute for violations or 

this act. 
10. Before whom prosecuted. 
11. Treasurers to prosecute on bonds. 
12. May appoint deputy. 

Be it enacted by the Council and House of Representatives of the Ter1'itory 
of Ioiua: 

SECTION 1. That there shall be elected at the general election annually, in 
each county in this territory, a treasurer, who sl1all immediately, on the receipt 
of a certificate notifying him of his election, take an oath faithfully to perform 
his trust, and give bond, with security to the satisfaction of the board of county 
commissioners, payable to said board in their corporate name, conditioned for 
the faithful discharge of the duties of his office, that he will account for all 
moneys that may come into his hands as treasurer, that he will deliver unto 
his successor in office, all books, papers, documents and other things which 
he may hold by virtue of his office, and that he will pay him the balance of all 
moneys due the county. And said treasurer shall hold [612] his office for the term 
of one year, and until his successor shall be elected and qualified. 

SEC. 2. It shall be the duty of the treasurer to receive all moneys due and 
accruing to the county, to pay and disburse the same on orders drawn by the 
board of county commissioners of the proper county, attested by the clerk, and 
not otherwise. The said treasurer shall keep a true and just account of all 
moneys received and disbursed,, and hold and keep the same at all times ready 
for the inspection of the board, and shall, at every regular term of said board, 
fu-rnish them with a statement thereof, balanced to the first day of said term, 
showing all the moneys received and disbursed by him since his last settlement, 
and the balance remaining in his hands, together with the arrearages of taxes 
in the hands of the collectors. He shall, moreover, once in every year, settle 
his accounts with the said board, and produce his vouchers, which being allowed, 
shall be cancelled by them, by writing the word ''cancelled'' on the face of 
such order, which shall be retained and filed by the clerk of said board. 

SEC. 3. It shall moreover be the duty of said treasurer, as soon as he shall 
have received from the clerk of said board a statement of the amount of taxes 
put into the hands of the sheriff or collector of his county or any of his predeces
sors, and which shall not have been accounted for, forthwith to proceed to 
collect, in the name of the county commissioners, from said delinquent, his 
sureties, heirs, executors or administrators, the sum or sums in arrear and due 
from him or them to the county, and in like manner when such treasurer shall 
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be furnished by the clerk ,vith a statement' of jury fees, fines and forfeitures 
received by any officer, l1e shall forthwith proceed to collect the same, and place 
the sa1ne -n·hen collected, to the credit of the county. 

SEC. 4. County orders, when properly attested, shall be entitled to preference 
as to payment according to the order of time in which they may be presented, 
and t1pon the receipt of money into the treasury, it shall be the duty of the 
treast1rer to appropriate and set apart the same for the discharge of such county 
orders so presented: proYided, hOVl'ever, that the county treasurer is hereby 
required to receiYe of any collector all county orders which such collector may 
have received in payment of county tax, without regard to the priority of 
number of any such order or orders: and proYided, that when two or more 
orders are presented at the same tin1c, preference shall be given to the order of 
the oldest date. 

SEC. 5. That the county treasurer shall have for his services one [613] and a 
half per centu1n for all moneys received, and one and a half per centum for all 
moneys paid out for the county, excepting 1noneys arising from the sale of 
town lots at the county seats, in which case he shall receive no more than two 
per cent for both receiving and paying out the same. 

SEC. 6. In case the treasurer chosen sl1all decline accepting the office, or 
after accepting, shall die, or resign, or remove out of the county within the 
year, or shall fron1 any cause become incapable of discharging the duties of his 
office, the board of county comn1issioners shall appoint a suitable person, being 
a resident of the same county. to fill sucl1 vacancy; and the person appointed, 
being sworn to the faithful discharge of the trust and giving bond as before 
directed, shall be treasurer of said county for the re1nainder of the year, and 
until another shall be ,chosen and qu~lified in his stead. 

SEc. 7. That hereafter it shall be the duty of any person or persons who 
may intend to exhibit to pt1blic view or show any ani1nal or animals, wax work 
or other fig11res, rope or wire dancers, feats of circus riding, or slight of hand 
for gain, to apply to the treasurer of the cotmty where such exhibition is to 
be 1nade, and pay the said treasurer not less than ten nor n1ore than :fifty 
dollars, at the discretion of the said treast1rer, who shall receipt for the same, 
whi<'ll receipt shall be forthwith filed with the clerk of the hoard of commissioners 
of the proper co11nty, who is hereby required to make out his permit tmder the 
seal of the 8aid county, for ·yrhich said clerk shall he entitled to receive, as a 
fee, one dollar, to be paid by such applicant, and the said permit shall be a 
sufficient authority for such applicant to show or exhibit such animals, wax 
work, or other things during his sta.v in said county, proYided that such stay 
shnll not exceed one 111011th, and further provided, that nothing in this act con
tained shall preYent an)' hoard of trustees of any incorporated town from taxing 
such exhibition agreeably to their corporate laws and ordinances passed in 
pursuance thereof. 

REc. R. ~\l1 cot1nty taxes arish1g fron1 taYern licenses or otherwise, shall he 
paid into the cot1nty treasury. 

SEC. 9. All sheriffs, coroners, constables, clerks, county treasurers, collectors, 
assessors. justices of the peace. and co11nty commissioners, shall be required 
and it is hereby n1acle their duty to cause to he pros~cuted any person or persons 
who shall violate any of the proYisions of this act. 

SEC. 10. ~\ny p<>rson -nTho shall violate the provisions of the sev-[614]-enth sec
tion of this act shall be proRecuted before any justice of the peace, and fined in 
any st1n1 not less than t'1'enty-fivc nor 1nore than :fifty dollars. 

SEC. 11. The treasurers of the several co11nties may, in their own names and 
official capacit:r, prosecute to final judgment and execution any suits upon 
bonds, notes, and other securities given to their predecessors in office, and any 

\ 
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suits co1n111enced by their predecessors in office, and pending at their removal 
tberefro1n; and they may also prosecute for any injuries done to tl1e lands, 
buildings, or other property of their counties. 

SEC. 12. The treasurer in each county may appoint a deputy, for whose acts 
he shall be responsible, and who shall take an oath for the faithful performance 
of the duties of his office . 

.i-\pproved. December 24, A. D. 1839. 

CHAPTER 150. 

TRESPASSING ANIMALS, ETC. 

AN ACT defining a lawful fence, and providing against trespassing animals. 

SECTIOX. 

1. Lawful fence defined, and proceed
ings when animals have broken 
into fields so enclosed. 

2. Proceedings against owner of tres
passing animals. 

3. Judgment and execution against the 
same. 

SECTIOX. 

4. Compensation to fence viewers and 
penalty for refusal to perform 
duties. 

5. Justice of the peace may appoint 
-viewers. 

G. When act to take effect. 

Be it enacied by the Coi{,ncil and Jioiise of Representa.tives of the Territory 
of loioa: 

SECTION 1. That if any horse, mare, mule, or ass, or any cattle, hogs, sheep, 
or goats, shall break into any ground being enclosed with a strong worm fence, 
sufficiently staked and ridered, or locked at each joint, five feet in height, or 
with strong post and rails, or post and pailings five feet high, or with a hedge 
two feet high upon a ditch three feet deep and three feet wide, or, instead of 
st1ch hedge, a rail fence three feet high, or with a sod fence three feet high, with 
a ditch on each side three feet wide and three feet deep, or a stone fence four 
(615] feet higl1 or 1Yith a fence five feet six inches high, co1nposed of strong tim
ber, pt1t up in any other proper manner, not herein particularly expressed, and 
the o,mer or occupier of such enclosure shall consider him or herself aggrieved 
thereby, the person so injured may apply to tl1e fence Yiewers of the to,vnRhip, 
who shall fortJr,vith repair to the place where such injury was clone, and then 
diligently exa1nine such fence. 

SEC. 2. That if, in the opinion of the fence viewers, the fence over or through 
which the trespassing animal entered, is of such height and strength as is de
fined in the first section of this act, and in all other respects such a fence as good 
husbandmen generally keep, they shall proceed from view and enql1iry to assess 
the damages sustained by such applicant, fro1n such trespassing animal or ani
mals; which assessment, including the sum due the fence viewers for their 
services by this act allo,ved, the said fence ,ie,vers, or a majority of them, shall 
l1nder their hands and seals, certify and deliver to the person sustaining the 
damages; and if the owner or possessor of sucl1 trespassing animal or animals 
aforesaid, refuses to pay the said damages on demand, the person injured may 
deliver said certificate to any justice of the peace within the 'township, vvho shall 
iss1.1e process thereon as in other cases of damages; and, after trial had, shall 
enter up judgment and issue execution thereon agreeably to law. 

28 
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SEC. 3. That if it shall appear to such justice, that damage has been done 
the plaintiff, he shall give judgment for the amount thereof, with costs of suit; 
and shall isgue execution thereon, in the same manner and under like regulations 
as is by law directed, in other cases tried before a justice of the peace; but if 
it shall appear that the plaintiff has not sustained any damage, the justice shall 
give judgment against him, and award execution thereon for the costs of suit: 
provided, nevertheless, that either party shall have the privilege of an appeal 
to the district court, as in other causes tried before a justice of the peace. 

SEc. 4. That the sum of fifty cents per day shall be allowed to each of the 
fence viewers, for their services rendered under this act; and if any fence 
viewer, directed to view and report the situation of any fence as aforesaid, 
shall fail or refuse to do the same, not having reasonable excuse for such failure 
or refusal, such person shall be subject to a :fine not exceeding two dollars, at 
the discretion of the justice of the peace, for the use of the township, or county, 
where the townships are not organized. 

SEC. 5. If there be no fence viewers elected or qualified, the person injured 
may apply to any justice of the peace within his county, (616] who shall appoint 
two householders, being citizens of the county, to examine said fence, and do all 
the duties required by the fence viewers. 

SEC. 6. This act to take effect and be in force from and after the first day of 
l\Iay next. 

Approved, January 21, A. D. 1842 . 

• 

CHAPTER 151. 

ROAD TAX. 

AN ACT to provide for levying a tax on real and personal property, for road purposes. 

SECTIOX. 

1. Power of commissioners to levy tax 
for road purposes. 

2. Duty of supervisor to furnish a list 
of taxa'ble citizens. 

3. r.rax collector to proceed against de
linquents for tax. 

SECTION. 

4. Application of money received for 
taxes. 

5. Power of superintendent to order 
persons out to work. 

6. Requirements of supervisors. 

B e it enacted by the Ooitnoil and House of Representatives of the Territory 
of Iowa: 

SECTION 1. That hereafter the board of commissioners in each county in 
this territory, may, at the same time they make a levy of taxes for county 
purposes, also fix a per centum on real and personal property, for roa~ pur
poses, ,vhich per centum shall not be less than five cents, nor more than 
twenty-five cents on the hundred dollars valuation, on all property made tax
able by the revenue laws of this territory; said tax to be paid to the super-
visors or worked out on the roads. 

SEC. 2. That it shall be the duty of each supervisor to furnish the board 
of commissioners of his county, on or before the first lvlonday in July annually, a 
complete list of the individuals liable to pay county tax in his. roa_d 
district particularly specifying those who are the owners of real estate 1n his 
district' whereupon said board shall furnish, or have furnished, said super
Yisors ;ith a list of the road tax assessed on each person in his district, whose 



TOWNSHIPS 435 

duty it shall be to collect, or have the same worked out on the roads, allowing 
one dollar for eacl1 day's work. 

SEC. 3. That for the purpose 0£ giving non-residents an opportuni-[ 617]-ty to 
,vork out their road tax, the supervisors shall be furnished with a list of the 
amount of road tax charged on each non-resident tract of land in each supervisor's 
district; and in case said road tax is not paid or worked out by either residents 
or non-residents, on or before the first day of November in eacl1 year, then 
the supervisor shall make out a list of delinquents, attach his certificate thereto, 
and deliver the same to the proper tax collector, who is hereby authorized to 
proceed to collect said tax according to law, by sale of property, etc., as other 
taxes are collected, and when collected, to pay over the san1e to the proper super
visors: provided, however, that county orders shall not be received £or said 
road tax. 

SEC. 4. That it shall be the duty of each supervisor to apply all moneys, 
received by him for road tax, to the making or repairing of bridges or improve
ment of roads within his district; and said supervisors sl1all pay over to their 
!:!uccessors, all moneys that may be in their hands when their successors are 
s,vorn into office. 

SEC. 5. That it shall be the duty 0£ supervisors to order out every person 
in their road districts, subject to labor on roads and highways, to work two 
days on the roads within the time provided by law, instead of three days as now 
provided by said law; and in all other duties said supervisors shall be gov
erned by the road laws now in force in this territory. 

SEC. 6. That the said supervisors shall only be required to perform two days' 
services free of charge, instead of three days as now required hy law. 

Approved, February 16, A. D. 1842. 

CHAPTER 152. 

TOWNSHIPS. 

AN ACT for the organization of townships. 

SECTION. 

1. Board of comm1ss1oners to divide 
counties into townshi,ps. 

2. To·wnships, when organized, made 
bodies politic and corporate. 

3. Time and manner of choosing judges 
of election. 

4. First meeting of electors. 
5. Election of township clerk and other 

(618] officers. 
6. Clerk of township to keep record of 

all transactions at township meet
ings. 

7. To record private roads, cart ways, 
brands of cattle, etc., and compen• 
sation for the same. 

8. Forfeiture for one person using 
marks of others, and how recov
ered. 

9. Township treasurers to give bond, 
suit on the same. 

SECTION. 

10. Compensation of treasurer. 
11. Duty of township trustees. 

12. Supervisors of roads to furnish tools 
for repair of the same. 

13. Tax levied, its amount, assessment 
and collection. 

14. Trustees to isSue warrants to con• 
stable, to notify electors of elec
tions. 

15. Forfeiture of persons refusing to 
serve. 

16. Trustees to fill vacancies and ap
point township officers in certain 
cases. 

17. Duty of officer to deliver over books, 
etc., to successors. 

18. County commissioners may a lter 
boundaries. 
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SECTION. 

19. Applications for organization of 
townships, how and to whom. 

20. Application for laying out private 
roads by petition. 

21. Notice to be given, review, remon
strance, and establishment of said 
road. 

22. Damages for injury of premises. 

SECTION. 

23. Constables to take oath, file bonds, 
etc., etc. 

• 24. Trustees to be judges of elections 
held in townships. 

25. Certain acts repealed. 
26. No compensation to judges and 

clerks. 
27. \\Then act in force. 

Be it e11,acted by the Council an,d House of_ Representatives of the Territory 
of Iowa: 
SECTION 1. That the board of county commissioners in each county, not yet 

divided into townships, shall, as soon as they are of opinion that a majority 
of the people of the county desire it, proceed to divide the county into town
ships, in the following manner: they shall divide the county into townships 
of such shape and size as the convenience and interests of the citizens may 
require, confer upon each township the name preferred by the inhabitants 
of the same. and appoint the place where the first meeting of the electors shall 
be holden. The clerk of the said board shall record the name of each township, 
the time when it was set off, and a particular description of its boundaries. 

SEC. 2. That the sever al townships which have been, or may hereafter be, 
organized, be and they are hereby formed into bodies, politic and corporate, 
capable of suing and being sued, pleading and being impleaded, in any court 
of law or equity in this territory. 

SEc. 3. That the electors 0£ eacl1 township shall, on the first nionday in 
April, annually, after the organization of the same, assemble at some place 
within the to"\\rnship, at the hour of 10 a. m., and when eight or more electors 
shall have assembled, they shall elect from their number a chairman, whose 
duty it sl1all be to preside oYer the meeting, [619] and to direct any constable 
present to remove or arrest any disorderly person or persons, and, if necessary, to 
confine them until the close of the meeting, and it is hereby made the duty of 
such constable to obey such orders; said electors shall then proceed to elect, 
by ballot, three persons, having the qualifications of electors, as judges of 
the election, who shall appoint the necessary clerk, and take an oath, or affirma
tion, faithfully to discharge the duties of their office. 

SEC. 4. That the first meeting of the electors of any township, shall be held 
at the place appointed by the board of county commissioners, but all future 
meetings shall be held at such place as the trustees of the township may direct. 

SEc. 5. That after the election of the chairman, and judges of the election, 
in the manner aforesaid, the electors shall proceed to the election of one town
ship clerk, three trustees, two overseers of the poor, three fence viewers, a 
sufficient number of supervisors of highways, two constables, and one township 
treasurer, which se,veral officers shall continue in office until their successors 
shall be chosen and qualified, and shall, on their respective appointments, take 
an oath or affirmation faithfully to discharge the duties of their respective 
offices. 

SEC. 6. That it shall be the duty of the township clerk, to keep fair and 
accurate records of all public transactions at the township meetings, to make 
out within two days after the election of township officers a list of all of those 

. of whom oaths are required by law, stating the offices to which they have 
been respectively chosen, and deliver the same to a constable of the township, 
requiring such constable forthwith to summons such officers to appear before 
a justice of the peace, or before such clerk within ten days, to take such oaths 
or affirmations as may by law be required, which oaths or affirmations the said 
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clerk is authorized to administer, and of which he shall make a record, and 
in case any township officer shall take the oath of office before any justice of the 
peace, such justice shall file a certificate thereof with the clerk of the township, 
who shall record the same. 

SEC. 7. That it sl1all be the further duty of the township clerk, to record 
in a book to be provided by him for that purpose, all private roads, or cart
ways established by the trustees, together with the ear marks and brands of 
all cattle, sheep, and hogs, and such other marks as any person may wish to 
have recorded in said township, but he shall not record the same mark to 
two different persons, and the said clerk shall be ~ntitled to r eceive of the 
person employing him as aforesaid for r ecording such marks or brands, the sum 
of twenty-five cents, and [620) shall deliver a certified copy of such record to the 
owner if required, and for recording private roads or cart-ways, he shall be en
titled to receive ten cents for every sheet of one hundred words: provided, that in 
counties not divided into organized townships, the duties required of the town
ship clerk in this section, shall be performed by the clerk of the board of county . . 
comm1ss1oners. 

SEC. 8. If any person shall knowingly mark any of his horses, cattle, sheep, 
or hogs, with the same mark or brand previously recorded, and still used by 
any individual resident in the same organized township ( or within five miles 
of Sl1ch person in counties not divided into organized townships) the person 
so offending shall forfeit and pay for every such offense fi,re dollars, to be r e
covered by action of debt before any justice of the peace, in the na1ne and for 
the use of the person "·hose mark or brand shall be used, and if any person shall 
kno"·ingly n1ark or brand the horses, cattle, sheep, or hogs, of any other person 
with his own mark or brand, the person so offending shall forfeit and pay 
for every such offense, to the person injured, ten dollars, to be recovered by 
action of debt before any justice of the peace, in the name and for the use of 
sucl1 person; and if any person shall knowingly and wilfully destroy or alter 
any mark or brand upon any cattle, horses, sheep, or hogs, the property of 
another, the person so offending shall, on conviction thereof, before any justice 
of the peac:c, forfeit and pay for every such offense, a sum not exceeding ten 
dollars, and double damages to the party injured. 

SEc. 9 'rhat every person elected to the office of township treasurer, shall 
previous to entering on the duties of his 0ffice, give bond with security to the 
trustees of such township, and tl1eir successors in office, in such sum as the 
trustees may deem proper, conditioned for the faithful performance of his 
duty in receiving and paying over all moneys which may come into his hands 
for the use of the township, which bond shall be lodged with the clerk of the 
township, and if the said bond shall become forfeited, the township clerk, by 
order of the trustees, is hereby authorized to proceed in a summary manner, 
by motion in the district court, to recover and collect the same for the use of 
the township or any other person or party entitled to the same. 

SEC. 10. That each township treasurer shall be allowed and may retain three 
per centum of all moneys paid into the township treasury for r eceiving, safe 
keeping. and paying over the same to the order of the trustees. 

SEC. 11. That it shall be the ·duty of the trustees of the township to [621] 
settle the accounts of the supervisors of the highways and overseers of the poor, 
and to examine and settle all accounts and demands against the township, for 
which purpose the said trustees, supervisors of highways, overseers of the poor, 
and clerk, shall meet on the first J\l[onday of lVIarch annually, at the place of 
holding the tovvnship meetings, and at the same time and place it shall be 
the further duty of the trustees to divide their respective townships into road 
districts where they have not already been divided, to make any alteration 
they may deem proper in road districts previously made, and to determine the 
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number of supervisors to be chosen at the annual township election, one of 
which supervisors shall be chosen in each road district: provided, that the 
electors of any township set off by the board of county commissioners for 
organization, shall at their first meeting vote for four or more supervisors, as 
they may deem necessary, and after the trustees have taken the oath of office 
they shall proceed to divide the townships into road districts, and allot each 
district to such supervisor resident therein, as may have received the highest 
number of votes, and if no supervisor shall have been elected in any district, 
then the trustees shall appoint the same. 

SEC. 12. That the supervisor of any road district, is hereby authorized to 
purchase, and keep in repair for the use of his district, one scraper, and such 
ploughs as he may deem necessary, which tools shall be used exclusively in 
making and repairing roads, and a receipt for the m.oney paid in purchasing 
or repairing the same, shall be a competent voucher for the amount in the 
annual settlement of his accounts. 

SEC. 13. That the trustees of each and every township, whenever a ma
jority of the whole number of electors in said township shall deem it expedient, 
or when it shall become necessary for the support of the poor, shall have power 
and authority to lay a tax: provided, that such articles only shall be subject 
to taxation as are made liable by the laws for assessing and collecting county 
revenue, and that the amount of tax so levied, shall not exceed the amount 
authorized to be levied on the same articles for county purposes, and if a 
poor tax, it shall not exceed one mill on the dollar; and when a tax is so as
sessed, either for township purposes, or for the support of the poor, it shall 
be the duty of the township clerk to make out from the county assessment roll 
for the township, an assessment of the tax voted for by the township, or 
ordered by the trustees for the support of the poor, a duplicate of which he 
shall deliver within twenty days to such constable of the township as the 
trustees shall direct, and the other duplicate within [622] the like time to the 
township treasurer, and the constable receiving such duplicate, shall before he 
proceeds to the collection of the taxes charged therein, give bond with two or 
more securities, to be approved by the trustees of the township, to the treasurer 
of the township, conditioned to collect and pay over to the said treasurer, or 
his successor in office, the amount of said tax within four months, and in case 
the said constable shall neglect or refuse to collect and pay over the whole 
amount of said tax, within the time specified in said bond, it shall be the 
duty of the township treasurer, after giving ten days' written notice to said 
constable and his securities, to proceed in a summary manner by motion before 
the district court, and recover the amount due from such constable with twenty 
per centum damages thereon for such neglect or refusal, and shall have execu
tion therefor against said constable and his securities; and the constable col
lecting such tax shall receive like compensation as is or may be allowed at the 
time to the county collector for like services. 

SEC. 14. That at least twenty days before the annual township meeting, the 
trustees shall issue their warrant to a constable of the township, directing him 
to notify the electors of such township to assemble at the time and place of 
their annual meeting, and said warrant shall enumerate the officers to be chosen 
at such meeting, and on the application of two or more freeholders of the 
township for that purpose, said trustees shall insert in said warrant such other 
business as may be proposed, to be submitted to said township meeting, and 

· no tax shall be laid at such meeting unless notice thereof shall have been given 
in said warrant, and the constable who shall receive such warrant, shall warn 
the electors of such township by setting up copies of said warrant in three of 
the most public places in each township, at least :fifteen days before the meeting 
of such electors. 
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SEC. 15. That any person chosen to any office under this act and not ex
empted by law, who shall neglect, or refuse to serve in . such office, shall forfeit 
and pa·y to, and for the use of the township the sum of two dollars, to be re
covered before any justice of the peace, and it is hereby made the duty of the 
township treasurer to sue for the same, and for all fines and forfeitures under 
this act for neglect or misconduct in office of any township officer: provided, 
that no person chosen to any office by this law created shall be obliged to serve 
in such office two years successively. 

SEC. 16. That when by reason of non-acceptance, death, or removal of any 
person chosen to an office in any township, at the annual meet-[623]-ing in April, 
or in any case where there is a vacancy, the trustees shall fill such vacancy, and 
the person thus chosen shall take the same oath and be liable to the same pen
alties as though he had been chosen at the annual meeting; and in case there 
should not, at any annual meeting under this act, be a sufficient number of 
electors assembled for the choice of a chairman, as js hereinbefore provided, 
between the hours of ten o'clock in the forenoon, and four in the afternoon, so 
that no township officers can be chosen by the electors, it shall then be the duty 
of the trustees to appoint all officers in this law enumerated, and the township 
officers tht1s appointed shall take the same oaths and be liable to the same pen
alties as though they had been elected at the annual meeting. 

SEC. 17. That it shall be the duty of all township officers, to deliver over to 
their successors in office under this act, all books and papers r elating to their 
respective offices. 

SEc. 18. That whenever the board of county commissioners may deem it 
conducive to the public convenience, to alter the size and boundaries of any 
township, they shall be and are hereby authorized, to make such alteration. 

SEC. 19. That any township desirous of being set off for organization, shall 
apply to the board of cot1nty commissioners, and "it shall be the duty of said 
board, when satisfied that a majority of the legal voters of said township are 
desirous of organization, to direct their clerk to record the boundari'es of said 
township in a book provided for that purpose, and give said township such 
name as the citizens thereof may prefer: provided, that no two townships in any 
one county, shall have the same name. 

SEC. 20. That all applications for laying out any cart-way or private road, 
shall be by petition to the board of trustees, signed by at least six freeholders 
of the township, residing in the vicinity where the said private road or cart
way is to be laid out; and the said petition shall specify the place of beginning, 
intermediate points, if any, and place of termination of said road; and one or 
more of the signers of said petition, shall enter into bonds with sufficient 
security, payable to the treasurer of said township, conditioned for the pay
ment of all costs and expenses arising from the view and survey of said private 
road or cart-way. 

SEC. 21. That previous to the presentation of any petition, for such cart-way 
or private road, notice thereof shall be given, by posting [624] up two written 
notices, one at the place of holding the township election. and one in the im
mediate vicinity of the proposed cart-way, or road, at least three weeks before 
the sitting of the board at which said petition shall be presented, and the petition 
being presented, and the board being satisfied that notice has been given as 
aforesaid, they sl1all appoint three disinterested freeholders of said township, 
as viewers of said road, and a surveyor, if required by the petitioners, to survey 
the same, and shall issue an order directing the viewers, after they have been 
duly 8'Vorn, to proceed, on a day named in said order, or within five days 
thereafter, to view and lay out said road, or if a surveyor be appointed to 
lay out and survey said road and make a report to the board aforesaid, at 
their next meeting, and if no remonstrance, signed by at least six signers 
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shall be filed with said board, or presented the day on which said viewers make 
their report, and said viewers shall report in favor of establishing said road, 
then the same shall be recorded in the record of said township as a private road 
or cart-way, which said record shall be a bar to any application for damages 
and the said trustees shall issue their order to the owner or owners of the land 
through ,vhich said road or cart-way may be established, directing him or them, 
within such time as they may deem proper, to provide such gates as may be 
necessary for a quick and convenient passage through such fences as may cross 
said road. 

SEC. 22. That if any person or persons, through whose land any such cart
way or private road may be laid out, shall feel injured thereby, and remon
strance having been made as provided for in the preceding section, shall make 
application to the said trustees at their first session after the view of said cart
way or private road, it shall be the duty of said trustees to appoint three dis
interested freeholders of said township, whose duty it shall be to proceed, 
after being first duly sworn, to view that part of said cart-way or private road 
through the premises of said complainant, and assess the damages of said 
complainant, if any, and make report in writing to said board, and if said 
viewers shall report that the advantages of said private road or cart-way are 
not eqt1al to the dainages occasioned thereby to the premises of the complainant, 
and shall therein report the amount of damage, the petitioners shall be re
quired to pay the damages so assessed, and until he does so said trustees shall 
refuse to establisl1 said private road or cart-way, and all the expenses of the 
viewers and surveyor, if any, both at the first and second view, shall be paid 
by the said petitioners, and if they shall neglect or refuse so to do, it is hereby 
made the duty of the [625] said treasurer to commence suit on the bond, and 
prosecute the same to final judgment and execution. 

SEc. 23. That the constables shall take the oath and file the bond required 
in the "act for electing- constables, and defining their duties," approved Janu-
ary 24, in the year 1839. 

SEC. 24. That the trustees, by virtue of their office, shall be judges of all 
general and special elections, l1eld within their respective townships, and shall 
conform to the require1nents, in that res-pect, of the act regulating general elec
tions, and ~. majority of the trustees at any township meeting, shall be a quor11m 
for the transaction of any business. 

SEC. 25. That the act providing for the organization of townships, approved 
January 10, 1840, and an act to amend an act providing for the organization of 
townships, approved January 15, 1841, are hereby repealed. 

SEC. 26. That the judges and clerks of election, in said township, shall re
ceive no compensation from the co11nty treasury, for services as such. 

SEc. 27. This act shall take effect and be in force from and after its passage. 
Approved, February 17, A. D. 1842. 
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CHAPTER 153. 

VENDERS OF PROVISIONS. 

AN ACT to punish the venders of unwholesome liquors and provisions. 
' ' 

SECTIO~. SECTION. 

1. Penalties for violation of this, form 3. Proceedings under former acts not 
of recovery. vitiated. 

2. To whom fines paid. 

Be it enacted by the Council and House of Representatives of the Territot·y 
oj Iowa: 

SECTION 1. That if any butcher, or other person, shall sell, offer, or expose 
to sale, the flesh of any animal, dying otherwise than by slaughter, or slaughtered 
when diseased> or any contagious or unwholesome flesh; or if a baker, brewer, dis
tiller, or other person, shall sell, offer, or expose to sale, any unwholesome bread, 
beer, [626] or liquor, whatsoever, he shall be adjudged to be guilty of a mis
demeanor, and on conviction, sl1all be punished by fine for every such offense, 
in any sum not exceeding five hundred dollars, nor less than thirty dollars, 
recoverable by action of debt, with costs of suit, in the name of the United 
States of America, or by indictment, or information, in any court having com
petent jurisdiction to try the same, or by imprisonment not exceeding six 
months, or by both. 

SEC. 2. All fines, collected under the provisions of this act, shall be paid 
over by the officer collecting the same, to the treasurer of the county, for the 
use of such county. 

SEc. 3. This act to take effect, and be in full force, from and after its passage, 
but shall not vitiate, or render void, any prosecution under any previous act, 
but such prosecution shall be prosecuted under the acts now in force, as though 
this act had not passed. 

Approved December 29, A. D. 1838. 

CHAPTER 154. 

VAGRANTS. 

AN ACT concerning vagrants. 

SEJCTION. 
1. Who to be deemed and considered 

vagrants. 
2. Proceedings against vagrants be• 

fore justice, and before district 
courts, in case of minors may bind 
them out, married vagrants to en· 
ter i'nto bonds. 

• 

SECTION. 

3. Hire of vagrants bow disposed of, 
proceedings against his securities 
in case forfeiture of bond. 

4. Duties of all justices, sheriffs, con• 
stables, grand jurors as to vag
rants and persons suspe<:ted of 
vagrancy . 

Be it en,acted by the Council and House of Representatives of the Territo1-y 
of Iowa: 
SECTION 1. That every person, who does, or is suspected to, get his livelihood 

by gaming, and every able bodied person who is found loitering, and wander-
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ing about, and not having wherewithal to maintain himself, by some visible 
property, and who does not betake himseli to labor, or some honest calling, 
to procure a livelihood, and all persons who may become chargeable to the 
county, and all other idle, vagrants, dissolute persons, rambling about, without 
any [ 627] visible means of subsistence, shall be deemed, and consider ed, as 
Ya grants. 

SEC. 2. "\\Then any such person is found, in any county, any justice of the 
peace shall, f rom information, or from his own knowledge, issue his warrant 
to the sheriff, or constable, to bring such person before him, and if, upon ex
amination, it shall appear to such justice, that he comes within the description 
of vagrants, agreeably to this act, he shall commit him to the jail of the county, 
until the next district court, unless he enters into bond, payable to the county 
treasurer, in the sum of fifty dollars, with sufficient security, or securities, 
to be adjudged of by the justice, for his appearance before the said court, and 
to abide the determination thereof; if, upon examination, it appears to the 
said court, that such person is within the description, and is a minor, they shall 
direct the sheriff to bind him to some person of useful trade, or occupation, 
until he shall arrive to the age of twenty-one years, the said court shall direct 
the sheriff to hire him out for any term not exceeding nine months : provided, 
however, .that if such person have a wife, or family, within the territory, he 
shall be set at liberty, upon his entering into bond, with approved security, 
payable to the county treasurer, to return to his wife and family, and follow 
some useful employment for their maintenance and support. 

SEC. 3. The money, arising from the hire of any vagrant, shall be applied, 
by the court, towards the payment of his debts; but if he shall not be indebted, 
or owe to the amount of his hire, the same, or the balance therof, shall be paid 
t o such vagran t, at the ti1ne his or their service expires, unless he shall have 
a wife, or children, in which event it shall be applied to their use; when any 
vagrant shall have entered into a bond and security, as last mentioned to the 
county treasurer, and the penalty thereof shall become forfeited, the court 
shall direct an execution to issue thereupon, having first given ten days' notice 
f to] the party, or parties, by scire facias that such execution will issue against the 
goods and chattels, lands and tenements of such security, the sheriff shall 
make distress and collect the amount as on other executions, and the money 
arising therefrom, shall be applied towards lessening the county tax. 

SEC. 4. All the justices of the peace, within their respective districts. shall 
see that this act is executed, and all the sheriffs, and constables, within the 
several counties, shall give information, to such justices, of all vagrants that 
may be, within their knowledge, in their• respective districts, and grand jurors, 
employed for any county, shall make [ 628] presentment of all such persons, 
within the county, as they may suspect to be vagrants, agr eeably to this act, and. 
upon such presentment, the court shall direct some justice of the peace to 
issue his warrant, to bring such suspected persons before him, and, if upon 
examination, it appears that they come within the description of vagrants, the 
same steps shall be taken against them as heretofore directed to be taken against 
vagrants. 

Approved January 24, A. D. 1839. 
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CHAPTER 155. 

VALUATION LAW. 

AN ACT subjecting real and personal estate to execution. 

SECTION. 
1. What property or interest in lands 

may be taken in execution. Pro
viso. 

2. Duty of officers in making levy on 
lands and directions relative to 
the same. 

3. Appraisement after levy, sale of the 
same, to what this section extends. 

4. Levy on, and appraisement of goods 
and chattels, sale of the same, 
failure to sell, to be offered to 
plaintiff, etc., etc. 

5. What articles shall be exempt from 
execution and sale. 

6. Number of sheep exempt. 
7. Return of executions. 
8. Notice of sale of real and personal 

estate to be given. 
9. Additional execution issued when 

first does not satisfy debt. 
10. Provides for µiaking deeds to pur

chaser in case of death of sheriff 
before doing so. 

11. Duty of sheriffs as regards the prop
erty of principal defendants and 
their securities. 

12. Proceedings when property levied 
upon is claimed by a person or 
persons not named in the execu
tion. 

13. Change of venue, continuances, new 
trials, etc., to be had as in other 
cases before justice. 

14. Cause determined by justice unless 
jury be required by either party. 

15. Judgment and its effect. 
16. Appeal allowed. 

SECTION. 

17. Claim of ,partners not to affect ex
ecution on undivided interests of 
defendant. 

18. Relating to the claiming of per
sonal property taken under attach
ment. Proviso. 

19. When, by whom and to whom, and 
under what regulations executions 
may be directed into any county 
of this territory, and return of 
the same. 

20. Release of personal estate and man· 
ner of o'btaining the same. 

l629J 21. Stay of execution on judgments in 
district courts, and how to obtain 
same. Proviso relative to 3rd and 
4th sections. 

22. Execution when issued may. 
23. Judgments against certain officers, 

no stay of execution allowed. 
24. Replevy bonds, etc., to be entered on 

dockets. 
25. Proceedings in executions ag~inst 

the estates of testators and intes
tates, notice to heirs and devisees, 
r esidents and non-residents. 

26. Overplos to be returned to defend
ant. 

27. Mutual judgments may be set off 
against each other. 

28. Deeds for real estate sold under ex
ecution to be recorded, otherwise 
not valid against innocent pur
chaser. 

29. Certain acts repealed. 
30. Act when in force. 

Be it e1iacted by the Ooiincil a1id House of Representatives of the Territory 
of 16-Wa: 

. SECTION 1. That the personal and real estate of every individual, company, 
body politic or corporate, including his, her, or their goods, chattels, lands, 
tenements and hereditaments, and any title or equitable right to lands, whether 
under a certificate from any land office, or a title bond from any person for a 
warrantee deed, or any right whatever, to the possession of lands, be and the 
same are hereby made subject to execution, to be taken and sold, according to 
the provisions of this act: provided, that necessary wearing apparel shall not 
be considered as any part of the estate of any defendant or defendants in execu-
tion. 

SEC. 2. That hereafter, when any writ of execution may issue against the 
goods, chattels, lands, tenements, and hereditaments of any defendant or de-
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fendants, it shall be the duty of the sheriff, or other officer, to levy such execu
tion upon such part of the estate of such defendant or defendants, as he, she, 
or they 1nay direct, but if no such direction sl1all be given, the messuage, lands, 
or tenements, on ,vhich sucl1 defendant or defendants may be chiefly situated, 
shall not be levied upon unless a sufficiency of other property, to satisfy the 
execution or executions in the hands of the officers, cannot be found, and in all 
cases the real estate of execution defendants shall be exempt from lev)· and 
sale until the personal estate of such defendant shall be :first levied upon and 
sold, unless such defendants voluntarily authorize the sale upon execution of 
their real estate: provided, that nothing herein enacted shall be so construed 
as to 111ake it the duty of any sheriff, or other officer, to levy upon, and sell 
on execution, property selected for that purpose, by any execution defendant 
or defendants if there exists any reasonable douhts whether such defendant or 
defendants is or are the bona fide owners of such property so selected. 

[630] SEc. 3. That in all cases when a sheriff, or other officer, shall, by Yirtue 
of an execution, order, or decree of any court of record. levy upon any lands and 
tenements, he shall call an inquest of three disinterested persons having the 
qualifications of jurors, who shall be residents within the township or precinct 
,vhcre the lands are situated, and administer to them an oath, or affirmation, 
in1partially to appraise said estate, so levied on, and said appraisers shall re
turn to said officer, under their hands and seals, an estimate of the real Yalue 
of said estate, so levied on, upon actual view of the premises forthwith after 
such view, and the officer receiving such return shall deposit a copy thereof, 
with a particular description of said land, with the clerk of the district court, 
from which the said writ issued, and advertise and sell the same agreeably to 
this act, as hereinafter provided, and if the said real estate, when offered for 
sale, shall not sell for two-thirds of its appraised value, the officer shall offer 
the said lands to the plaintiff, his agent or attorney, who may take the same 
at two-thirds of its appraised value, and if the said plaintiff, or execution 
creditor, shall not accept the same, the said real estate shall not be offered 
for sale again on said execution, order or decree, for the term of twelve months 
thereafter, except at the costs of the plaintiff in execution, unless a sale be 
effected, when the costs of the sale shall be paid by the defendant in execution: 
provided, that said sheriff, or other officer, making such levy, shall, whenever 
the said lands are divisable, levy upon such part, and so much thereof as may be 
sufficient to satisfy such execution: and provided, in all cases, that real and 
personal property shall sell at public out-cry for the best price the same will 
bring over and above the two-thirds of its appraised value, according to the 
provisions of this act, and a deed in fee simple, conveying the real estate, shall 
be made to the purchaser, executed by the officer selling the same, which shall 
be prima facia evidence of the regularity of the officer's proceedings. The 
provisions of this section shall extend to sales of real estate under deeds of 
trust, whether the sale be by any order or decree of court, or otherwise. 

SEC. 4. That if execution be levied on goods and chattels, the officer levying 
the same shall take to his assistance two disinterested persons having the quali
fications of jurors to whom he shall administer an oath or affirmation to ap
praise the property so levied on, and who shall proceed, together with such 
appraisers, to estimate the value of each article or piece of property, levied on, 
at its fair value, and the officer shall endorse upon the back of his execution, 
or attach to it as a part of his return, a schedule of the property so levied on, 
with a pertinent de-[631]-scription of each article, with its appraised value, and 
shall proceed to advertise and sell the same, always describing said property in the 
notice of sale, precisely as the same is described in the schedule returned with the 
writ: provided, always, that no property, hereafter levied on, shall be sold by 
any officer for less than two-thirds of the appraised valuation: provided further, 
that no personal property shall be offered for sale more than once in every six 
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months, except at the cost of the person ordering such sale, unless sold at such 
subsequent sale, in which case the cost shall be paid as in otl1er cases: provided 
further, that said officer shall again offer the property to said plaintiff, and if 
the same shall not be accepted by the plaintiff the officer shall require of the 
defendant in execution a bond for the delivery of the property levied on as 
aforesaid, at the expiration of six months from and after the t ime when said 
property was offered for sale, or that said def end ant will deliver other prop
erty, of the same amount and value, to the said officer, within the time afore
said, if the deiivery of the same shall be required by the said plaintiff in exe
cution, which shall be appraised and offered for sale as hereinbefore provided, 
and in the event the said property shall not sell at such second sale, for two
thirds of its appraised value, the officer shall again offer the same to the plaintiff 
in execution, who shall accept the said property, or so much thereof as may 
be necessary to satisfy said execution, at two-thirds of its appraised value, or 
shall lose his lien on the same, and the bond taken as aforesaid, shall be con
sidered null and void, and be delivered up to be cancelled: provided always, 
that the officer levying any execution on any goods and chattels shall levy on 
such property, and so much thereof, as may be proportioned to the amount of 
the debt and costs, at two-thirds of its appraised value, out of any property 
given up by said defendant, and if the defendant shall neglect or r efuse to turn 
ot1t such property to said officer, ,vhen he shall have such property, it shall be 
the duty of such officer to make such levy on any property belonging to said 
defendant, as may be set off to said plaintiff in payment of his demand and 
costs of suit; each appraiser shall be allowed each, fifty cents per day for their 

. 
services. 

SEC. 5. That hereafter when any execution shall issue to any sheriff or other 
officer , against the goods and chattels, lands and tenements, of any defendant 
or defendants, if he, she, or they have families, it shall be lawful for such de
fendant or defendants to claim as exempt from execution the following prop
erty, to-wit: one bible, one cow and calf, one horse or yoke of cattle, twelve 
sheep, and the wool that may be shorn from them, five head of hogs, and all 
pigs under six months old, (632] all the flax in the possession of such family, and 
the yarn or thread manufactured therefrom; one bedstead and the necessary bed
ding therefor for every two in family, and any quantity of cloth manufactured 
by such family, not exceeding one hundred yards, household and kitchen fur
niture not exceeding in value fifty dollars; one stove and pipe for the same, 
all spinning wheels and looms put up and kept for use, all farming utensils 
not exceedin~ in value fifty dollars, the necessary food for all animals exempted 
from execution. Four months provisions for the family, and necessary fuel 
for the use of the family for sixty days. The surgical instruments and medical 
library of every practising physician, and the library of every practising lawyer 
or counsellor. All private libraries not exceeding one hundred dollars in value, 
and all family portraits. All mechanics tools necessary in their particular call
ing. T,he astronomical and mathematical instruments of every teacher or school
master , and the instruments of every practical surveyor necessary in their pro. 
fessions. All property exempt from execution shall be exempt from attachment 
or other process of law, and it shall be the duty of the said officer not to execute 
any of the above exempt property. 

SEC. 6. That in addition to the property exempt from execution and attach
ment in the preceding section, it shall be lawful for the defendant to claim, as 
exempt from process, founded upon contracts hereafter made, fifty head of 
sheep, and the wool that may be shorn therefrom. 

SEC. 7. That all executions hereafter issued from any of the courts of record 
of this territory, shall be made r eturnable within seventy days from the date 
of the same: provided, that when said execution is directed to an officer of any 
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other county than that in which the same is issued, there shall be one additional 
day for every twenty miles travel, calculating the distance from the county seat 
of the county from which said execution is issued, to the county seat of the county 
into which the same is directed. 

SEC. 8. That any sheriff, or other officer, levying an execution upon any 
real estate, shall, previous to offering the same for sale, give at least four weeks 
notice of the time and place of such sale, by posting up written advertisements 
thereof in four of the most public places in the county, in which su<;h real estate 
may be situated, and previous to selling any personal estate on execution the 
sheriff, or other officer levying thereon shall give at least fift een days notice of 
the time and [ 633] place of such sale, by posting up written notices of the same at 
three of the most public places in the county in which such sale may be made. 

SEC. 9. That if the estate of any execution defendant or defendants, taken 
and sold on execution by virtue of the provisions .of this act, should fail to sell 
for a sum sufficient to satisfy the debt, damages and costs due and accruing 
upon such execution, the officer returning such execution shall make r eturn of 
his doings thereon accordingly, and another writ of execution shall issue to be 
credited, by endorsement made by the clerk or justice, with the sum or sums 
previously paid or made on any previous execution, upon which writ of execu
tion the proper officer shall proceed to levy and sell in the manner hereinbefore 
prescribed, making r eturn of his doings thereon as in other cases, and in all 
cases, in addition to the above notifications of such sales, the officer shall give 
notice in writing to the defendant in execution, or leave such notice at his last 
or usual place of abode. 

SEC. 10. That when any sheriff, or other officer, who may have sold any 
real estate under the provisions of this act, shall previous to making a deed 
therefor to the purchaser, go out of office by <leath, r esignation, removal, or 
otherwise, it shall be the duty of the successor in office of such officers to make 
the necessary deeds to purchasers : provided, the purchase money has been 
duly paid. 

' 
SEC. 11. That if it shall appear upon the face of any writ or execution, or 

by endorsement thereon made by the officer issuing the same, that any one of the 
persons against w horn the same may be issued is only security for any one or 
more of the persons against whom such execution may have been issued, the 
officer executing the same shall first sell so much of the estate of the principal 
defendant or defendants named in such execution as he may be able to find, be
fore he shall sell any of the estate of such security or securities, unless such 
officer may be otherwise directed by such security or securities. 

SEC. 12. That when any person, or persons, other than the defendant or 
defendants, by hims~lf, herself, or themselves, his, her, or their agent or attor
ney, shall present a claim in writing to the officer holding such execution, set
ting forth that such person or persons is or are the owner or owners of, and 
have just cl~im to any personal property levied upon by such officer by virtue 
of such execution, specifying the article or articles, item or items of property so 
_alleged to be owned and claimed, it shall be the duty of such officer, having 
levied on such property as aforesaid, to file the said claim without delay in the 
office of some justice of the peace in the proper county, and the said [634] justice 
shall thereupon proceed to docket the cause, making the claimant the plaintiff, 
and the execution plaintiff the defendant, and fix a day for trial, within five 
days thereafter, of which the par ties interested, their agents or attorneys, shall 
have three days notice unless the same be waived, and a speedier trial agreed 
to by the said parties, and further proceedings on such execution shall be sus-

. pended t1ntil such claim may be abated or a final decision thereon had. 
SEC. 13. A change of venue may be granted, continuances had, new trials 

awarded, judgments and executions and other proceedings had in any such 

• 
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ca11se as in otl1er ciYil causes had before justices of the peace so far as the 
rules in such last mentioned ca11ses are applicable, except as herein otherwise 
provided. 

SEC. 14. Such justice shall hear and try such cause unless either party 
should request a jury, in which case a jury shall be summoned as in other cases 
befor e justices of the peace, to try such cause and give a verdict, on which judg
ment shall be rendered as in other cases, so far as applicable. 

SEc. 15. If the judgment is in favor of the claimant, the property in dis
pute shall be delivered to him, and the execution plaintiff shall pay the costs, 
if it is against the claimant the costs shall be paid by such claimant, and the 
judgment shall justify the officer in selling the property. 

SEC. 16. An appeal may be taken from the judgment of the justice in any 
such cause within ten days frorri the rendition thereof, and not after, under the 
same rules and provisions that obtain in other cases before justices of the peace. 

SEC. 17. No claim interposed by one or more partners for their individual 
interest in any personal property so levied on, shall prevent the sale under 
execution of the undivided inter est therein belonging to an execution defendant 
or defendants. 

SEC. 18. P ersonal property taken by virtue of a writ of attachment may be 
claimed, and such further proceedings thereon had as is herein provided in 
cases of personal property taken in execution: provided, that nothing herein 
shall be construed to prevent the claimant of property taken as s1,foresaid, 
from seeking his remedy in an action of replevin1 detinue, trespass or trover, 
and provided further, that no officer shall be liable to any prosecution for taking 
any goods in execution in the possession of the defendant, unless notified or
informed of the ownership thereof previous to the sale of such goods under 
execution. 

SEC. 19. That the clerks of the district court may upon request issue exe
c11tions, directed to the proper officer of any county within this [635] territory, 
whose duty it shall be to obey and execute the same, and make due r eturn thereof, 
to the officer who issued the same according to the provisions of this act, and 
whenever an execution shall be issued in any county in this territory, or from 
the supreme court, directed to the sheriff or coroner of any other county, it shall 
be lawful for such sheriff or coroner having received such execution, and dis
charged all the duties required therein by law, to enclose such execution, and 
forward the same by mail to the clerk of the court who issued the same; and on 
proof being 1nade by such sheriff or coroner, that such execution was mailed 
a reasonable and sufficient time to reach the office from whence it was issued, 
within the time prescribed by law, such officer shall not be liable to any amerce
ment or penalty for any failure of the safe arrival of such execution, any thing 
in this act to the contrary notwithstanding : provided, that no sheriff or coroner 
shall send h)7 mail. any money made on such execution 11nless he be specially in-

~ structed so to do by the plaintiff or his agent. 
SEC. 20. Tl1at when any personal estate may be taken on execution, by vir

tue of the provisions of this act, the officer taking the same may release such 
property by the defendant or defendants entering into bond with sufficient se
curity, in doub]e the amount of the value of such property, conditioned for 
the delivery of the same at such time and place as may be named in such bond 
to such officer to be sold according to law, which bond shall be by such officer 
returned into the office from whence the execution, by virtue of which such 
property may have been taken, issued. and such bond shall be valid in law, and 
an action may be had thereon, whenever the conditions thereof may have been 
Yiolatecl, and on r ecovery being had thereon, the amount due on such execution 
shall be assessed in favor of the plaintiff: provided, that the surety shall in 
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no case be liable for a greater amount than the value of the property so bonded 
and on the judgment obtained on such bond, there shall be no stay of execution' 
and no delivery bond shall be taken by the officer executing the same : and pro~ 
vided also, the officer shall be liable to the plaintiff for the value of the prop
erty so delivered, unless such officer shall make it appear to the satisfaction of 
the court, that said bail "ras good at the time of taking the same. 

SEC. 21. That any person against whom any judgment may be obtained 
in any of the district courts of this territory, may have a stay of execution 
thereon, as follows: On all sun1s of one hundred dollars and upwards, a stay of 
six months ; on all sums less than one hundred dollars, and over fifty dollars, 
a stay of four months; and all sums of fifty dol- [ 636 ]-lars and under, the same 
stay that would have been allowed. had such judgment been obtained before a jus
tice of the peace, by procuring one or more sufp.cient securities to enter on the 
record of the court rendering such judgment, ackno\vledging himself or them
selves bail for the payn1ent of such judg1neut, together \vith the interest and -
costs of suit; which recognizance may be entered in open court, or before the 
clerk of such court, and the sa1ne shall be taken as judgment confessed against 
the person or persons acknowledging the same, and execution shall issue as well 
against the principal as security or securities: provided, that any person who 
stays any judgment, shall not be entitled to the benefit of the appraisement law, 
as provided for in this act. 

SEC. 22. That when execution of any kind may issue upon any judgn1ent 
upon \vhi9h no stay of execution may have been taken under the provisions of 
the twelftl1 section of this act, the officer issuing the same sliall endorse thereon, 
that the same is repleviable and also the date of rendition of such judgment, and 
the person or persons against whom such exeoution may have been issued, may 
replevy the same for the space of ti1ne specified in the said thirteenth section 
of this act from and after the date of the rendition of such judgment, as the 
same may be endorsed on such execution as aforesaid, by tendering to the officer 
having such execution in his hands, a bond with one or more good securities, 
made payable to the plaintiff in a penalty at least double the an1ount demanded 
by sucl1 execution, and conditioned for the full payment of the amount de
manded by such execution, together with interest and costs of suit to the end 
of st1ch stay, which bond shall be r eturned by the officer returning the execu
tion as a part of his doings ther eon to the officer who issued such execution; 
and such bond shall be taken as a judgment confessed against the person or 
persons who executed the same, and against their estates, and execution may 
issue thereon accordingly. 

SEC. 23. That upon judgments obtained against any justice of the peace, 
clerk, sheriff, coroner, county treasurer, county agent, trustee of the county 
academy or seminary fund, collector of the revenue, or attorney at law, or their 
securities for moneys by them collected or received in trust for others, by virtue 
of their office, against any individual or individuals, company or corporation 
for money deposited \Vith him or them, no stay or replevy of execution shall 
be allowed, and on executions issuing on such judgments, the court rendering 
the same, shall order an endorsement to be made, that such judgment is not 
repleviable, and such court shall also order that no stay of execution shall [637] 
be allowed, nor the benefit of the provisions of this act, which requires property 
to sell for two-thirds of its value; and executions issuing on such judgments, 
shall be returnable in sixty days from the date thereof. 

SEC. 24. That replevy bonds, and bonds for the delivery of property taken 
on execution, shall, when retq.rned to the officer who issued such execution, be 
entered on the judgment dock~t 6f such officer. 

SEC. 25. That no real estate of any testator or intestate shall be subject t~ 
execution upon any judgment against the executor or administrator of sucli 
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testator or intestate, until the devisees of such testator and the terre tenants of 
such real estate be first made parties to such judgment in the following manner, 
to ,vit: Where any judgment shall be obtained against any executor or ad
ministrator to be levied of the goods and chattels of the deceased, and execu
tion issued thereon sl1all remain unsatisfied, in whole or in part, for want of 
personal estate, and there is real estate in this territory, it shall be lawful for 
the plaintiff in sucl1 judgment to file in the proper court, where such judgment 
is obtained, a petition against the executors or administrators, and heirs and 
devisees. if any, of the deceased, setting forth the facts Qf the judgments and 
the want of personal property, and that there is real estate in the territory 
of Iowa, describing the same, and setting forth in what county or counties the 
same is situated, and praying said col1rt to award the proper writ or writs of 
execution against the same, and the clerk of said court shall, upon filing such 
petition, notify the persons against whom it is filed of tl1e pendency thereof, 
requiring them to appear on the first day of the next term of said court and 
sl1ow cause, if any they can, why the proper ,vrit or writs of execution shall 
not be awarded; which said notice shall be given to residents by summons served 
by the proper officer, and to non-residents by publishing the same in the nearest 
newspaper for four weeks successively, and if a summons, jt shall be served 
on residents ten days before the sitting of the court, and be published to non
residents as aforesaid, the court shall, at the first term, award the proper writ 
or writs of execution, directed to the proper officer of the proper county, unless 
good cause to the contrary be shown ; and the nonage of heirs or devisees shall 
not. in any case. be good cause to suspend execution. 

SEC. 26. That ,vhenever any goods, chattels, lands, tenements, or heredita
ments shall br sold on execution by virtue of any of the provisions of this act, 
and the same ,Yill sell for more than will satisfy such execution, the interests and 
costs accruing thereon, the sheriff, or other officer, [638] making sale of the same, 
shall tender the overplus to the defendant or defendants, and then, and not 
till then shall such officer be discharged therefrom upon the records of the same 
court to which he shall make return of his proceedings concerning such sales. 

SEC. 27. That when mutual judgments are existing in any county or counties 
of this territory, it shall be the duty of the officer or officers in whose hands the 
executions may be, to set off one execution or judgment against the other, so far 
as the same shall extend ; and execution may be certified from one county to 
another, for the purpose of allowing such set offs, and it shall be the duty of the 
officers when any such execution shall come to tlieir hands, to allow the same. 

SEC. 28. All deeds of r eal estate, made by any sheriff or other officer, under 
this act, shall be recorded in the same manner as other deed$ of real estate are 
no,v required by law to be recorded; and in failure of such record, such deeds 
shall not be valid as against an innocent purchaser without notice. 

SEC. 29. That the act approved January 25, 1839, and all acts now in force, 
subjecting real and personal estate to execution, be and the same are hereby 
repealed. 

SEc. 30. This act to take effect from and after the twentieth day of Feb-
ruary inst., A. D. 1843. 

Note:-(This act passed the Council and House, and was presented to the Governor 
February 10, 1843, at 4 p. m. There appears no record of the Governor's approval.) 
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CHAPTER 156. 

VENUE. 

AN ACT to provide for changing the venue in civil and criminal cases. 

SECTIO'.:.'I' . 

1. Causes for change of venue in civil 
cases. 

2. Causes to be set forth by app Ji cant. 
3. Judge or court on a hearing may 

grant a change. 
4. l\lore than one change not to be al

lowed. 
5. Judge being interested or prejudiced, 

change to be awarded without ap
plication from either. 

6. Duty of judge granting change in 
vacation. 

7. Change granted when both parties 
willing as in other cases. 

8. Duty of clerk relative to order pe
tition, etc., when a change has 
been granted. 

9. To retain authenticated copies of 
original papers. 

SECTION. 

[639) 10. Docketing and determination of 
suit in court to which it has been 
certified. 

11. Costs of change to 'be paid by pe
titioner, and manner of taxing and 
collecting the same. 

12. Failure or neglect of clerk to trans
mit a transcript of papers not to 
operate as a discontinuance. 

13. Parties, witnesses, etc., etc .• having 
a notice of change to attend at the 
place of trial under pain of for
feiture for failure. 

14. Change in criminal case granted in 
term time, witnesses for prosecu
tion to be recognized to appear. 

15. Removal of prisoner by whom made, 
expenses of same and by whom 
borne. 

16. Repealing clause. 

Be it e11acted by the Conncil and Hoiise of R epresentatives of the T erritory 
of I oiua : 

SECTION 1. That in any civil cause, in law or equity, pending in any district 
court, either party may have a change of venue, for the following canses.: 

1. That the inhabitants of the county are so prejudiced again!rt th(' ~lJpli
cant, that he cannot expect an impartial trial. 

2. That the opposite party has an undue influence over the minds of the 
inhabitants of the county. 

3. That the judge is prejudiced against the applicant . 
• 

SEC. 2. Any party to a suit may present to the court, or judge thereof in 
vacation, a petition setting forth the cause of his application for a change of 
venue, to ,vhich shall be appended the affidavit of the applicant, verifying the 
truth of the facts set forth in said petition, and alleging that he has just reason 
to believe that he cannot r eceive a fair and impartial trial on account of the 
causes set forth in his pe6tion. 

SEC. 3. If reasonable notice shall have been given to the adverse party, or 
his attorney, of the time and place of such intended application for a change of 
venue, the court, or judge thereof in vacation, shall hear the case, and if the 
application is in accordance \vith the provisions of this act, a change of venue 
shall be a,varded to some other county, in the same district where the causes 
complained of do not exist as convenient as may be to the opposite party: pro
vided, that if the judge of said district be interested or prejudiced, or r elated 
to either party, then, and in that case to some other district. 

SEC. 4. No party to a suit shall be entitled to more than one change of venue 
in the same cause. 

SEC. 5. That in all cases where the judge is interested or prejudiced, or is 
related to, or shall have been counsel for either party, the [6-!0] court shall in 
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term time, without application from either party award a change of venue as 
aforesaid. 

SEc. 6. If :... change of venue shall be awarded by a judge in vacation, he 
shall immediately transmit to the clerk of the court where the cause is pending, 
the petition and affidavit with an order for a change of venue endorsed thereon. 

SEC. 7. If the parties, their. agents or attorneys, consent to a change of 
venue, the court shall make an order for such change as in other cases. 

SEC. 8. When any such order shall be made by the court, or judge thereof 
in vacation, the clerk of · such court shall immediately make out and transmit 
to the proper court, a copy of the order, petition, and affidavit, and a full trans
cript of the r ecord and proceedings in such cause, "rith all the original papers 
:filed therein, and comprising a part of the record. 

SEC. 9. It shall be the duty of the clerk to make out, and file in his office, 
an authenticated copy of all the original papers filed in such cause, prior to 
transmitting such papers to the county to which the venue may have been 
changed. 

SEc. 10. The clerk of the court, to which such cause may have been certi
fi ed, shall file in his office all the papers in the cause transmitted to him, and 
the cause shall be docketed, proceeded in, and determined, as if it had originated 
in such court. 

SEC. 11. All the costs attending any change of venue, including the expenses 
of the copy of the original papers, required by this act, to be filed in the office 
of the clerk making the same, shall be paid by the petitioner, and be taxed by 
the clerk of the court from which the cause is certified, according to the rates 
established by law for like services, and ·shall be paid by the petitioner, and not 
taken as part of the costs in the suit, and if the petitioner shall neglect or r efuse 
to pay the same to such clerk, within twenty days after the change of venue is 
awarded, such clerk may make out a fee bill against such petitioner and his 
security, (if any) for costs, and deliver the same to any sheriff of any county 
in this territory, who shall levy and collect the amount_ of such fee bill, and 
twenty per cent thereon, for the use and benefit of such clerk, in the same man
ner as on executions, and such-sheriff shall be entitled to like fees as on. execu
tions; provided, that where the venue is changed without application from either 
party, the costs of such change shall abide the event of the suit. 

SEC. 12. I f any clerk shall fail to transmit the transcript and pa- [ 641 ] -pers in 
any cause, the change of venue of which has been awarded, or if such papers sl1all 
l1ave been sent and lost, such failure or loss shall not operate as a discontinu
ance in such suit, b11t such transcript and papers may be filed at the next term 
of such court, or if such papers shall have been lost, copies thereof may be filed, 
and such cause shall proceed as if no failure or loss had happened. 

SEC. 13. That when the venue shall be changed in any criminal case, the 
parties, witnesses, and all others who 1nay have enter ed into r ecognizances, to 
attend the trial of such cause, h,aving notice of the change of venue, shall be 
and are hereby r equired to attend at the time and place the trial is to be had, 
according to s11ch change, and a failure to do so shall work a forfeiture of the 
recognizance. 

SEC. 14. That "'hen the venue is changed in term time, in a criminal case, 
the attorney general, or district prosecutor, shall have all witnesses on the 
part of the prosecution recognized to appear at the court on the :first day of the 
term thereof, ,vhen the trial is to be had. 

SEC. 15. That in all cases when a change of venue shall be ordered in a 
criminal case, if the defendant shall be convicted, and imprisonment be a part 
of the judgment, the sheriff of the county where such conviction shall be l1ad, 
shall immediately take such prisoner and convey him to the county where the 

• 
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offense shall have been committed, and deliver him to the sheriff thereof and 
take bis re~eipt therefor, who shall retain him in custody according to the judg
ment of said court, and all costs and charges incurred in removing any prisoner 
as aforesaid, shall be allowed and paid out of the county treasury where the 
crime shall have been committed, if the defendant be unable to pay the same. 

SEC. 16. An act to provide for changing the venue in civil and criminal 
cases, approved January 18, 1839, shall be and lhe same is hereby repealed. 

Approved February 13, A. D. 1843. 

[ 642] CHAPTER 157. 

WASTE. 

AN ACT to allow and regulate the action of waste. 

SEOTION. 

1. By and against whom this action 
may be brought. 

2. Who may be deemed to have com
mitted waste. 

3. Estates in remainder or reversion 
owner may maintain action. 

4. Heirs may maintain action. 
5. Limitation of action. 
6. Original process by summons and 

form. 
7. Writ how served. 
8. Declaration. 
9. Proceedings and analogies herein. 

SECTION. 

10. Judgment and damages. 
11. Specification in the verdict. 
12. When the premises wasted shall be 

recovered. 
13. When purchasers may maintain this 

action. 
14. Right of possession and incidents 

thereto. 
15. Repairs to buildings. 
16. Use of lands and rights to crops. 
1 7. What timber may be used. 
18. Quality of timber and its applica

tion. 

Be it enacted by the Council and House of Rep1·esentatives of the Territory 
of Iowa: 

SECTION 1. That any person having the possession, or control, of lands or 
tenements, and holding the same by any other than a fee simple title, in sev
eralty, who shall commit any waste thereof, or anything thereunto appertain
ing, shall be subject to an action of waste, at the suit of any party thereby in-
jured. 

SEC. 2. Any such person, who shall not have used due care and exertion to 
prevent waste, shall be deemed to have committed it. 

SEC. 3. Any one seized of an estate in remainder, or reversion, may main
tain this action for injuries done to the inheritance, notwithstanding any inter-
vening estate for life, or years. 

SEC. 4. An heir, whether he be within or of full age, may maintain his 
action for waste in the time of his ancestor, as well as in his own time. 

SEC. 5. No action, however, shall be brought for waste committed more 
than six years prior to the time of commencing such action. 

SEC. 6. The first process, in an action of waste, shall be a summons, which 
may be substantially in the following form : 

" ----- County, ss. 
The United States of America, to the sheriff of said county, you are [643] 

hereby commanded to summon C. D., if he be found in your county, to appear be-
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fore the district court of said county, on the first day of the next term thereof, to 
answer A. B. in an action of waste, to his damage --- dollars, .and have 
you, then and there, this writ: Witness," &c. 

SEC. 7. Every such summons shall be served personally, or by publication, 
in.like manner as is provided in actions for the partition of real property. 

SEC. 8. The declaration must describe the premises wasted, and the interests 
of the parties therein, with the same precision as is required in an action of 
partition aforesaid. 

SEC. 9. Except as herein otherwise provided, the proceedings authorized 
by this act, shall be assimilated, as far as practicable, to those adopted in per
sonal actions. 

SEC. 10. If, upon the default of the defendant, or upon issue joined, the jury 
:find that waste has been committed by such defendant, as stated in the declara
tion, the judgment thereupon shall be, that said plaintiff recover three times 
the amount of the damages found by the jury. 

SEC. 11. The jury, in such cases, shall also d-eclare, in their verdict, whether 
such waste has been wilfully committed, or if it has been the result of gross 
negligence. 

SEC. 12. Should either of such circumstances be found true, then if the ac
tion were brought by any other than a joint tenant, or a tenant in common, the 
judgment of tl1e court, in addition to the treble damages aforesaid, shall be that 
the plaintiff recover the place thus wasted. 

SEC. 13. Whenever lands or tenements shall be sold, by virtue of an execution 
issued upon any judgment or decree, the purchaser of such property, at said 
sale, may maintain an action of waste against the person in possession thereof, 
after such sale, for any waste, thereafter, by him committed. 

SEC. 14. But the person entitled to the possession of lands, so sold, may, 
until such right of possession shall have expired, use and enjoy such premises, 
in like manner, and for like purposes, as they were used and enjoyed, prior to 
such sale, doing no permanent injury to the freehold. 

SEC. 15. H e may make the necessary repairs to buildings, but shall make no 
alteration in the form or structure thereof. 

SEC. 16. He may use and improve the lands in the ordinary course of hus
bandry, and shall be entitled to the crops growing thereon, at the expiration of 
his said right of possession. · 

[644] SEC. 17. H e may apply any wood or timber, on such lands, to the nec
essary repair of fences, and, if said premises be actually occupied by him, he may 
take the necessary fire wood for the use of his family. 

SEC. 18. If, however, in either of the cases mentioned, in the three last sec
tions, he should employ timber, of a quality vastly superior to that required by 
the occasion, he shall be deemed to have committed waste. 

Approved January 21, A. D. 1839 . 

• 
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hereinafter provided for, if in bank bills, notes of hand, patents, deeds of con
veyance, articles of apprenticeship, mortgages, or other instruments of value, 
the same shall be delivered to the clerk of the board of county con1n1issioners, 
to be preserved in his office, for the benefit of the o"rner, ,vhenever legal 
application shall be made therefor. If in goods, wares, or merchandise, the same 
shall be delivered to the sheriff of the county, who shall thereupon proceed to 
sell the same at public auction to the highest bidder, for ready money, having 
:first given ten days notice of the time and place of such sale, and the proceeds 
of all such sales, after deducting the cost and other expenses, shall be paid into 
the county treasury. 

SEc. 5. In all cases where any vessel or water craft shall be taken up, or 
any goods, money, or bank notes, shall be found, as aforesaid, which shall be of 
a value less than five dollars, it shall be his duty to advertise the same by setting 
up three advertisements in the most public places in the neighborhood, but in 
such cases the taker up, or finder, shall be required to keep and preserve the same 
in his or her possession, and shall make restitution thereof to the owner, without 
fee or r eward, except the same be given voluntarily, whenever legal application 
shall be made for the same: provided, it shall be done "ithin three months from 
the time of such taking up, or finding, but if no owner shall appear to claim 
such property, within the time aforesaid, the exclusive right to the same shall 
be vested in the finder, or taker up. 

SEc. 6. Every person, being a householder, who shall take llp any stray horse, 
gelding. mare, colt, mule, or ass, shall, within five days thereafter, take the same 
before some justice of the peace of the county, wherein sucl1 stray shall have 
been taken up : provided, the same shall not have been previously proven by the 
proper owner. or owners, and a tender made for the compensation herein pro
vided for, and make oath, before such justice, that the same was taken up at 
his or her plantation, or place of residence, in said county, or otherwise, as the 
[648] case may be, and that the marks or brands, have not been altered by him, or 
her, or any other person, or persons, to his, or her knowledge, either before or 
after the same was taken up, the justice shall then issue his warrant, directed 
to a constable of his district, commanding him to summons three disinterested 
householders of the neighborhood, unless they can otherwise be had, to appraise 
such estray, and after they or any two of them, have been sworn to appraise 
such estray, without partiality, favor or affection, they shall forthwith proceed 
to appraise the same, and shall immediately make report thereof, in writing, 
under their hands and seals. to the said justice, in which they shall be required 
to set forth a description of the marks, natural and accidental, brands, color, 
and age of such horse, gelding, mare, colt, mule, or ass; and the said justice shall 
thereupon enter the same in his estray book, and transmit a certified copy there
of, under his hand and seal, together with the original return of the appraisers, 
to the clerk of the board of county commissioners of said county, within ten days 
thereafter, who shall enter the same in his estray book, and file the aforesaid 
transcript, and report of the appraisers, in his office, and the said clerk shall, 
within twenty days from the time of the reception of the justices said trans
cript, cause an advertisement thereof to be set up on the door of the court house, 
or at three other of the most public places of the county. and also a no
tice to be published. for three weeks successively, in some public newspaper. 
printed in this territory: provided, the newspaper publication may be dispensed 
with in all cases, where the value of such estray shall not exceed the sum of 
fifteen dollars. 

SEC. 7. Any person being a householder who shall take up any head of neat 
cattle, sheep. goat, or hog, shall, within five days thereafter, cause the same to 
be advertised in three of the most public places in the neighborhood, or town
ship, and shall also, within ten days thereafter, unless such stray or strays shall 
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have been previously reclaimed by the owner, go before some justice of the 
peace of the proper county, and make oath, as required in the taking up of an 
estray horse, whereupon such justice shall take from such taker up, upon oath; a 
particular description of the marks, brands, color, and age of such neat cattle, 
sheep, goat or hog, and said justice shall also cause such estray, or estrays, last" 
mentioned, as aforesaid, to be appraised, in like manner as is required to be done 
in the case of an estray horse, after which the same entries, and proceedings 
shall be made as is required in the sixth section, except that it shall not be neces
sary to make publication, in a newspaper, where the valuation of the property 
shall not exceed the [ 649] sum of fifteen dollars : provided, that if two, or more 
estrays, of the same species, are taken up, by the same person, at the same time, 
they shall, in all cases, be included in one entry, and in one advertisement, and in 
such cases the said justice, clerk, and appraisers, shall receive no more for their 
services than is allowed in cases where but one of the same species is taken up: 
but, in all cases, where the value does not exceed the sum of five dollars, no 
further proceedings need be had, than for the justice to enter the same in his 
estray book, for which the justice shall be entitled to a fee of twenty-five cents; 
and when so posted and entered, the right, after the expiration of six months, 
shall vest absolutely in the taker up: but he shall be accountable for, and pay 
to each owner the appraised value of such animal, after deducting all lawful 
charges incident to. taking up, and posting such estray, or estrays, and if the 
appraisement of an estray or estrays shall exceed five and does not exceed ten 
dollars, the right therein shall be vested in the taker up, by his paying into the 
county treasury the appraised value thereof, at the expiration of six months, 
after the same shall be advertised. 

SEc. 8. Any person, being a householder , finding any stray horse, gelding 
mare, colt, mule, or ass, running at large without any of the settlements in this 
territory, may take up the same, and shall forthwith take such stray, or strays, 
before the nearest justice of the peace, and make oath as directed in the sixth 
section of this act, after which it shall be lawful for such persons, to post such 
stray. or strays, in manner and in form as in other cases: provided, that nothing 
in this act contained shall be so construed as to authorize any person to take 
up, or stop, any stray animal, between the first day of lVIay and the first day of 
November, unless the same be a ,vork beast, and manifestly straying away from 
the owner. 

SEC. 9. As a reward for taking up of all boats, and other vessels, and of 
estrays, and for finding of lost goods, money, bank notes, and other choses in 
action, there shall be paid by the owner, to the taker up, or finder, before resti
tution of the property, or proceeds thereof shall be made: for every horse, geld
ing, mare, colt, mule or ass, the sum of one dollar, except where the same may 
have been taken up out of the settlement, in ,vhich case the taker up shall be 
allowed the sum of three dollars; for each head of neat cattle, fifty cents, for 
every sheep, or goat, twenty-five cents; and for every hog above six months old, 
the sum of ten cents; and, in all cases, where goods, money, or bank notes shall 
be found, the finder shall be entitled to .ten per cent. upon the [650] value thereof, 
i.n addition to which said allowance, the owner shall also be r equired to pay, to the 
tak~r up, or finder, all such costs, and charges, as may have been paid by him, 
or her, to the justice and clerk for their services, to be rendered as aforesaid, 
including the cost of publication, together with reasonable charges for keeping, 
and taking care of such property, which last mentioned charge, in case the taker 
up, or finder, and the owner cannot agree, shall be assessed by two disinter
ested householders of the neighborhood, to be appointed by some justice of the 
peace of the proper county, whose decision, when made, shall be binding and 
conclusive on all parties. 

Note-The last four lines of this section were stricken out as directed by the act to 
amend the several acts therein named.-See chapter 20. 
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SEC. 10. In all cases where any stray animal shall be taken, as aforesaid, 
and no owner shall apply, or prove his, or her property, within one year after 
advertisement shall be made as aforesaid, and the valuation exceed the sum of 
ten dollars, and no owner appear within the time aforesaid, the property may 
be vested in the taker up, by his paying the appraisement value into the county 
treasury, after deducting all necessary expenses, as hereinafter provided; but 
if the taker up, or finder, shall fail to comply, as aforesaid, then it shall be his 
duty to deliver the same to the sheriff of the county, who shall thereupon pro
ceed to sell m\ch stray, or strays, at public auction, to the highest bidder, for 
ready money, having first given ten days public notice of the time and place 
of sale, and the money arising from the sale thereof, after deducting the costs 
and charges paid by the taker up, and reasonable expenses for keeping the same, 
together with all other costs and charges which may be incident thereto, shall be 
paid into the county treasury: provided, that the taker up shall, in all cases, 
have the privilege at the expiration of the year, as aforesaid, to pay into the 
county treasury the aforesaid value of such estray, after deducting the costs 
and charges aforesaid, and by so doing shall acquire an absolute right to the 
property in such estray: and provided, that the taker up and treasurer cannot 
agree on the charges for keeping. it shall be assessed, as aforesaid, by two dis
interested freeholders, which decision shall be binding. 

SEC. 11. The n et proceeds of all such sales as may, at any time, be made by 
the sheriff, in pursuance of this act, and all such money, and bank notes, as may 
be paid oYer to the county treasurer, as directed in the tenth section. sl1all re
main in the hands of the county treasurer, in trust for the owner, if any such 
shall apply within one year from the time [651] the same shall haYe been paid 
over, but if no owner shall appear within the time aforesaid, the said money shall 
be considered as forfeited. and the claim of the o,rner thereto forever barred, in 
which event the money shall remain in the county treasury, to be applied to 
the use of the co1nmon schools, "·henever applied for hy la,v. 

SEC. l:?. If the taker up of any stray anin1al. water craft, or lost goods. bank 
notes, or other choses in action, shall be faithful in taking care of the- same, 
and any unavoidable accident shall happen thereto. without the fal1lt or neg-
lect of the finder, or taker up, before the owner shall haYe an opportunity of re- · 
claiming the same, such taker up, or finder, shall not be accountable therefor: 
provided, that in all cases 0£ accident, as aforesaid, it shall be the duty of the 
taker up, or finder, ,vithin ten days thereafter, to certify the sa1ne under his 
hand and seaL 1.o the clerk of the hoard of county conimissioncrs. ,,ho shall 
make an entry thereof in his estray book. 

SEc. 13. If any person shall trade, sell, or carry out of the limits of this 
territory, any such property as may, at any time, be taken up, or found, as afore
said, except surh animals as are suitahle for the harness, or saddle, as aforesaid, 
before he, or she, shall be vested ,vith the right to the same, agreeably to the 
provisions of this act, he, or she, so offending, shall forfeit any pay double the 
value thereof, to be recovered by any person who will sue for the same, in any 
court, or before any justice 0£ the peace having jurisdiction thereof, by action of 
debt, one-half thereof shall go to the person suing, and the other half to the 
county, as aforesaid. 

SEC. 14. If any person shall take up any boat, or vessel, or any stray beast, 
or shall find any goods, money, bank notes, or other choses in action, and shall 
fail to romply ,vith the requisitions of this act, every such person. so offending, 
shall forfeit and pay the sum of tv.renty dollars, to be recovered before any 

• justice of the peace, by any person who will sue for the same, the one half 
whereof shall be for the u se of the person suing, and the other half to be de
posited in the county treasury for the use of the common schools : provided, that 
nothing herein contained shall prevent the owner from having and maintaining 
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his action against such person for the recovery of any damages he or she may 
sustain. 

SEC. 15. In all cases where services shall be performed by any officer, or 
\?ther person, under this act, the following fees or compensation shall be al
lowed, to-wit: To the justice of the peace for administering the oath to the taker 
up, or :finder, making an entry thereof, with [652] the report of the appraisers 
and making and transmitting a certificate thereof to the clerk of the board of 
county commissioners, fifty cents; to the clerk, for taking proof of the ownership 
of the property, and granting a certificate of the same, twenty-five cents; for reg
istering each certificate transmitted to him by the justice, as aforesaid, twelve 
and a half cents; for advertisements, including the newspaper publication, fifty 

· cents; to the sheriff, on account of all sales made by him, in pursuance of this 
act, five per cent. on the amount; to the constable, for each warrant served on 
appraisers, twenty-five cents; to each appraiser, twenty-five cents; all which 
said costs and charges, with the exception of the justice's charge for granting 
a certificate of ownership, and the sheriff's commission, shall be paid by the 
taker up to the persons entitled thereto, whenever the services shall be per
formed: provided, that in all cases, where it shall be necessary to make publi
cation in a newspaper, the taker up, or finder, as the case may be, shall be re
quired to deposit with the clerk of the board of county commissioners, a sum 
of money sufficient to pay for the same, previou~ to the publication thereof; all 
which costs and charges shall be reimbursed to the taker up, or finder, in all 
cases where restitution of the property shall be made to the owner, or the same 
shall be delivered to the sheriff to be sold, or where money, or bank notes shall 
be paid into the county treasury, in addition to the reward to which such per
son may be entitled for such taking up or :finding, as aforesaid. 

SEC. 16. For the more speedy r ecovery of estrays, and other lost property, 
jt shall and mny be lawful, at all times for any person interested, to search and 
examine tl1e estray book of the clerk for any information he or she may want, 
in r elation to any property which may at any time have strayed away, or been 
lost, hy any such person as aforesaid, for which said clerk shall be entitled to no 
compensation. 

SEC. 17. This act to take effect, from and after the first day of May next. 

Approved January 22, A. D. 1839. 

[653] CHAPTER 159. 

WOLVES. 

AN ACT to encourage the destruction of wolves. 

SECTIOX. 

1. Commissioners may offer reward for 
killing wolves. 

2. Evidence of killing shall be the 
scalp, and to be produced before 

SECTION. 

justice, who shall certify the 
same. 

3. Commissioners to order payment. 

B e it enacted by the Council and House of R epresentatives of the Territory 
of Iowa: 

SECTION 1. That the board of com.missioners of the several counties in this 
territory, be and they are hereby authorized and empowered, at their discretion, 
to offer a reward of not less than twenty-five cents nor over one dollar, to any 
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person "'ho shall kill any wolf ,vithin their r espective counties, not exceeding 
six months old; and the sum of not less than fifty cents nor more than three 
dollars for every wolf over that age. And the commissioners aforesaid may 
rene,v or withdraw the offer of the above bounties from time to time, as in their 
discretion they may deem expedient, by publishing notices thereof in at least 
three public places " ' ithin their respectiYe counties. 

SEC. 2. Any pc>rson claiming the benefit of this act, shall produce before 
some justice of the peace for the county ,vhere such wolf ,vas killed, the scalp, 
with the ears thereon, and the justice shall administer to such person, the fol
lo"ring oath, to-,vit: "you do solemnly ~~ear that the scalp no,v produced by 
you ,Yas taken from a ,volf killed by you in this col1nty; that you did not bring 
the san1e into this county from any other place, and that you helieve that said · 
wolf was more ( or less as the case may be) than six 111onths old, and that said 
,,·olf ,vas killed on or about'' ( here state the time ,vhen.) Said justice shall 
thereupon grant to said person a certificate, stating the name of the killer, the 
age of the ,vo]f, and the ti1ne " ·hen killed; and said justice shall receive. for 
his services ahove n1entioned. t,velYe and one-half cents. And it sh.all he the 
duty of said justice to destroy the scalp upon granting such certificat!'>. 

SEC. 3. \\1hen any certificate granted under thr proYisions of this act, is 
pre~entccl to the hoard of rountr co1nmi~ioners of the count>' [6341 "·here ihe 
crrtificnt" "·as issue<l. said honr<l of con1mii.:sionc>rs shall order that th<> person 
prePrnting said certifieate he paid out of the county treasur>', the su111 to "·hieh 
he> is entitled l1ncler the provisions of the first :--ection of this act . 

.1\.ppro, ·-.,d Jan\1ary 7. ~\.. D. 18.t:0. 

CII.APTER 160. 

WEIGHTS AND 11EASURES. 

AN ACT to r egulate weights and measures. 

Sr.cT1ox. 
1. County commissioners to procure 

·weights and measures. 
2. Yard n1easure. 
3. Bushel measure. 
4. Half bushels and pecks. 
5. Gallon measure. 
6. Half gallon and quarts and pound 

weight avoirdupois. 
7. The foregoing to be the standard 

of weights and measures in this 
territory. Proviso. 

8. Inspector of "\\'eights and measures 
elected, to give bond and take 
oath. 

9. Brand of inspector. 
10. Measures to be branded, compensa

tion for same. 
11. Resignation or death of inspector 

provided for. 

SECTIOX. 

12. The san1e. 
13. Action may be maintained against 

inspector or representatives for 
violation of the above sections. 

14. Action against seller or purchaser 
for using, to the injury of any per
son, weights or n1easures not con
formable to this standard. 

J 5. Ton and hundred weight. 
16. Bushel of wheat. rye or corn, to con

sist of 60 pounds. 
17. F. G. Schwatka inspector for Des 

Moines county. 
18. County comn1issioners in other 

counties to appoint until general 
election. 

J 9. Certain act repealed. 
20. " 'hen act to take effect. 

Be it enacted by the Ooitncil ancl House of Representatives of the Territory 
of Iowa: 
SECTION 1. That the sevf'ral boards of county con1n1issioners within this ter

ritory, be ancl they are hereby authorized and required to procure for their re-
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spective counties, and at the expense of the same, a set of the following weights 
and measures, for the use of their respective cot1nties. 

SEC. 2. That the yard for the measurement of cloths, and other commodities 
commonly sold by the yard, shall contain three feet of twelve [655] inches each, 
and may be divided into halves, quarters, eighths, and sixteenths. 

SEC. 3. That the bushel for measuring all substances not being liquid, nor 
5old by heaped measure, shall contain two thousand one hundred and fifty and 
t,vo-fiftl1s solid inches, and shall be denominated the bushel for dry measure. 

SEC. 4. That all other measures of capacity for substances not being liquid,. 
nor sold by heaped measure, shall be derived from the bushel for dry measure by 
continual division by the number two, so as to constitute half bushels, pecks, 
( or fourths of a bushel,) and half pecks, ( or eigl1ths of a. bushel.) 

SEC. 5. That the gallon for 'liquid measure, shall contain two hundred and 
thirty-one solid inches. 

SEC. 6. That all meast1res of capacity for liquids, shall be derived from the 
liquid gallon, by continual division by the number two, so as to constitute half 
gallons, quarts, pints, half pints and gills, whicl1 measures are to be of wood, or 
any metal the board of commissioners may think proper. Also one set of weights, 
co1nmonly called avoirdupois weight, the pound of which is sixteen ounces. 

SEc. 7. That all contracts hereafter to be made or executed in this territory, 
for any work to be done, or for anything to be sold, delivered, done, or agreed for 
by weight or measure, sl1all be t aken and construed to be made according to the 
standard weight and measure hereby established: provided, that nothing herein 
contained, shall be construed to prevent parties from adopting a different stand
ard of weight and measure by mutual agreement. 

SEc. 8. That there shall be elected annually, in each and every organized 
county in this territory, at the general elections, one person to be inspector of 
" 'eights and n1easures, who shall give bond and security, to be approved of by the 
board of commissioners, for the faithful .performance of his duties as such in
spector of weights and measures, and shall take an oath faithfully and impar
tially to discharge the duties of his office, to the best of his abilities. 

SEC. 9. That the board of county commissioners in each and every organized 
county in this territory, shall furnish to the inspector of weights and measures. 
of their respective counties, a seal or brand, which shall make an impression 
of the word Iowa. 

SEC. 10. That all liquid and dry measures shall be sealed on the bottom, on 
the inside, and branded on the upper edge or side, as near the upper edge as· 
possible of such measure, and shall be done only by [ 656] such inspector of 
weights and measures, and for every impression so made by such inspector, he 
shall receive twelve and a half cents, to be paid by the person applying to have 
his weights or measures so sealed or branded. 

SEC. 11. That whenever the inspector of weights and measures mentioned· 
in this act, shall resign or be removed from office, or whenever the office shall 
become vacant in any way, except by death, it shall be the duty of such in
spector to deliver to bis successor in office, all the standards, beams, weights· 
and measures in his possession. 

SEC. 12. That in case of the death of such inspector of weights and measures, 
his reprsentatives shall in like manner deliver to his successor in office, such 
beams, weights and measures. 

SEC. 13. 'rhat in case of refusal or n eglect to deliver such standards, entire· 
and complete, the successor in office may maintain an action on the case, against 
the person or persons so refusing or neglecting, and shall recover double the · 
value of such standards as shall not have been delivered. And in every such 
action in which judgment shall be r endered for the plaintiff, he shall recover 

• 
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double costs, and one moiety of the damage recovered in such action, shall be 
retained by the person recovering, and the other moiety shall be applied by 
him to the purchase of such standards as may be required in his office. 

SEC. 14. That if any person or persons, shall hereafter use any weights, 
measures. beams or steelyards, in weighing or measuring, which shall not be 
conformable.to the standards of this territory, as established by this act, whereby 
any purchaser or seller of any commodity, or article of trade or traffic, shall be 
injured or defrauded, such seller or purchaser may maintain an action on the 
case, against the offender, and if judgment shall be rendered for the plaintiff, 
.he shall recover treble damages and costs of suit. 

SEc. 15. That the hundred weight, shall consist of one hundred pounds avoir
dupois weight, and twenty such hundreds shall constitute a ton. 

SEC. 16. That whenever ,vheat, rye, Indian corn, barley or oats, shall be sold 
by the bushel, and no special agreement as to the measurement or weight thereof, 
shall be made by the parties, the bushel shall consist of sixty pounds of wheat, 
fifty-six pounds of rye or Indian corn, forty-five pounds of barley, and thirty-
two pounds of oats . 

SEC. 17. That Frederick G. Schwatka, of Des J\[oines county, is hereby ap
pointed inspector of weights and measures for the county of [ 657] Des l\tloines, 
who shall continue in office until the next general election. 

SEC. 18. That the several boards of county commissioners are hereby author
ized to make the appointment of inspectors of weights and measures in their 
respective counties, which appointment shall continue until the next general 
election. 

SEC. 19. That the act, entitled an act, concerning weights and measures, ap
proved, January 4th, eighteen hundred and thirty-nine, be and the same is hereby 
r epealed. 

SEC. 20. This act to take effect and be in force, from and after the first day 
of lVIay, 1843. 

Approved February 7, A. D. 1843. 

• 

CHAPTER 161. 

WORSHIPPING CONGREGATIONS. 

AN ACT to preserve good order in all worshipping congregations, in this territory. 

SECTION. 

1. What constitutes a misdemeanor rel
ative to churches, and penalty for 
the same. 

2. Jurisdiction and duties of justices of 
the peace. 

SECTION. 

3. Trial and punishment of persons 
guilty of misdemeanors under this 
act. 

4. Appeal to district court allowed. 

B e it enacted b,y the Council and House of Representatives of the T erritory 
of Iowa: 

SECTION 1. That any person who shall, by menace, profane sweari_ng, vulgar 
language, or any disorderly, or immoral conduct, interrupt and disturb any 
congregation, or collection of citizens, assembled together for the pur~ose ?f 
worshipping Almighty God, or ,vho shall sell, or attempt to sell, or other,v1~e dis
pose of ardent spirits, or liquors, or any article which will tend to disturb 
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any worshipping congregation, or collection of people, within two miles of such 
place, unless the person, so selling or disposing of said spirituous liquors or 
articles, shall be regularly licensed to keep a tavern, or grocery, and shall sell 
the same, at his said tavern or grocery, to travelers, any person so offending 
shall be deemed guilty of a high misdemeanor, and upon conviction, shall be :fined 
in a.ny sum not exceeding :fifty dollars. 

[658] SEC. 2 Justices of the peace respectively, in their several counties, shall 
have jurisdiction of the aforesaid offense, and may, on view or upon informa
tion on oath, cause every such person, having offended, as aforesaid, to be ap
prehended and brought before him to answer such charge. 

SEc. 3. Any person, who shall be accused as aforesaid, if he choose it, shall 
have the cause tried by a jury of six lawful jurors, and, if he shall insist, by 
a full jury of twelve, who shall be summoned to try the cause, and if the jury 
shall find the accused guilty, they shall assess and state the amount of the fine, 
not more than is stated in the first section of this act, upon which the justice, 
before whom the trial shall be had, or in case the person shall plead guilty, shall 
giYe judgment for fine and costs, and proceed to collect the same, without delay, 
and (when said fine shall be required) to pay it over, without delay, to the 
treasurer of the proper county, taking his receipt therefor, and which receipt 
shall be filed with the clerk of the board of county commissioners, after which 
the said fine, or fines, which may be thus deposited, shall be subject to the con
trol of said court, and appropriated to the education of any poor orphan child, 
or children, of the proper county. 

SEc. 4. Any person, who may consider himself, or herself, aggrieved by the 
judgment of the justice, may appeal to the district court of the county, and 
n1ay r emove the same, as in cases of assault and battery. 

Appr:oYed January 24, r\. D. 1839. 

CHAPTER 162. 

WILLS, AD11INISTRATORS, ETC. 

AN ACT relative to the probate of wills, executors, administrators, guardians, trustees 
of minors and probate courts, and for defining their duties. 

SECTIOX. 

CHAPTER I. 

Wills of real and personal estate. 

1. Devise of real estate. 
2. What it shall be construed to con

vey. 
3. Lands or interest therein acquired 

after will being made to be in
cluded. 

4. Disposition of personal estate by 
will. 

5. Signing and attestation of wills. 
6. Noncupative wills not to be af-[659]

fected by the foregoing section. 
7. .Beneficial devises, legacies how at

tested. 
8. Legacies to witnesses in such cases. 
9. Revocation of wills. 

SECTION. 

10. Wills may 'be deposited with judge 
of probate. 

11. Duty of judge relative to the same. 
12. Duty of other persons having pos

session of wills. 
13. When probate may be granted upon 

wills. 
14. Appeals from probate to district 

courts. 
15. Wills made in any states of the· 

United States may be recorded in 
this territory. 

16. Will and probate thereof to be pro
duced before judge of probate. 

17. After hearing, judge may order it to 
be recorded. 

18. Letters testamentary granted upon 
the same, and its effects. 
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SECTION. 

19. Failure of testator to provide for his 
children, provided for. 

20. Provision for children born after 
fathers children. 

21. Provision for posthumous child. 
22. Issue of devisee dying before testa

tor, to take devisee's portion. 
23. Debts of testator to be borne equal

ly by devisees. 
24. Unless 'by specific devise some be ex

empt, or special provision be made 
for debts. 

26. Preceding sections not to affect lia
bility of whole estate for payment 
of debts. 

26. Estate descending to children in con
sequen<:e of provision not having 
been made for them in will, sub
ject to the three preceding sec
tions. 

27. Insolvency of devisee in such cases 
to be borne by other devisees. 

28. Personal estate of testator insuffi
cient to pay his debts, real estate 
to be chargeable. 

29. Contribution by legatees to make up 
share of child. 

30. Will not effectual to pass estate 
without having been duly proved 
and allowed before probate court. 

CHAPTER II. 

Of letters testamentary, and other pro
ceedings on the probate of a will. 

1. Letters testamentary to be granted, 
and to whom. 

2. Executors to give bond, and condi
tions of the same. 

3. When residuary legatee, to whom 
to give bond. 

4. Such bond not destroy lien on r eal 
estate of testator. 

5. To whom letters may be granted. 
6. To whom, when person appointed 

executor is a minor. 
' 7. Executors failing or becoming un-

able to perform duties may be re
moved. 

8. Administrators, with the will an
nexed, to give bond. · 

9. Power and duty of such. 
10. Executrix marrying, to lose her au

thority as such. 
11. When exeeutor of an executor may 

administer estate. 

CHAPTER III. 

Of the administration and distribution of 
the estates of intestates. 

1. Distribution of personal estate of 
deceased person not disposed of by 
will. 

SECTION. 

1st. Allowance 
2nd. Payment 

for. 

to widow. 
of debts provided 

3rd. Residue to be distributed, and 
how. 

4th. When intestate is a married 
woman. 

5th. One third of residue to widow, 
if there be issue. 

6th. No issue, one half. 
7th. No kindred, the whole. 
[t>60] 8th. Neither husband, wido,Y or 

kindred, to escheat to the county. 
2. Advancement to issue in life time 

of intestate not to be considered 
in computing widow's dower. 

3. Letters to be granted by judge of 
probate in the county of which 
intestate was a resident. 

4. To whom administration may be 
granted. 

1st. Widow or next of k111. 
2nd. One or more pri11cipa1 credi

tors. 
~rd. Or to other persons, in the dis

cretion of the judge. 
4th. If married woman, in all cases 

to her husband, when willing and 
competent. • 

5. Administrator to give bond, and its 
conditions. 

1st. To make and return inventory 
of deceased estate. 

2nd. To administer on the same. 
3rd. To render account of his ad

ministration. 
4th. To pay over balance as direct

ed by judge. 
5th. To deliver over letters, in case 

a will should be proven. 
G. Special administrator may be ap

pointed, and when. 
7. To give bond, condition of same. 
8. Power and duty of such administra

tor. 
9. When to cease. 

10. 

11. 

12. 

13. 

14. 

Such administrator not . liable to ac
tion of creditors of deceased. 

Persons selling or embezzling any 
of the effects of the deceased, lia
ble as executor in his own wrong. 

Also liable to the rightful executor 
or administrator. 

Limitation of original administra
tion. 

Executor or administrator dying be
fore completing administration, 
letters upon the balance to be 
granted. 
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'SECTION. 
15. Administrator residing out of the 

territory, failing or becoming in
competent, others to be appointed. 

16. I f after granting letters of adminis
tration, as if an intestate estate, 
a will be proven and aUowed, 
same to be revoked and others 
granted. 

17. Unmarried female administratrix 
marrying, to forfeit her authority 
thereby. 

18. Administrators may use money be
longing to the estate in certain 
cases. 

CHAPTER IV. 

Of the inventory and collection of the 
effects of deceased persons. 
1. Administrator to return inventory, 

and when. 
2. Effects to be appraised. 
3. Order of appraisement. 
4. Certain articles to be omitted in 

making inventory. 
1st. Wearing apparel of deceased to 

certain amount. 
2nd. If a widow and minor child

ren 'be left, loom, spinning, cow, 
ten sheep, etc. 

5. The above not to be included in any 
case. 

6. Proceedings against persons sus
,pected of embezzling property of 
deceased person. 

7. Goods and chattels insufficient to 
pay debts, real estate to be sold. 

8. Proceeds to be ,considered as assets. 
9. Executor may compound with debtor 

of deceased. 
10. Debts secured on mortgages to be 

considered assets. 
11. Executor empowered to give re

leases. 
12. Real estate held in mortgage, may 

be sold by executor for payment 
of debts or legacies. 

13. If not redeemed nor sold, to be di
vided as part of the personal [661] 
estate of deceased. 

CHAPTER V. 

Of the payments of debts and legacies of 
deceased persons. 
1. Notice of appointment as adminis

trators to be given. 
2. Evidence of such notice. 
3. Limitation of suits against admin

istrator. 
4. Accountability of administrator for 

money coming into his hands after 
such limit expires. 

30 

SECTION. 
5. Right of action accruing after such 

limitation. 
6. Decision of probate judge upon such 

claims not conclusive. 
7. How action to be 'brought for re

covery. 
8. How conducted. 
9. The preceding sections not to bar 

action agai'nst heirs, devisees, 
etc., as provided for in the chapter 
concerning settlement of estates. 

10. What suits against executor under 
such circumstances, not good. 

11. When administrator may pay debts 
due by estate. 

12. Payment of accounts ,presented after 
one year from notice. 

13. When action against executor not 
good in the settlement of an in
solvent estate. 

14. When legatees receiving their leg
acy, may be required to give bond 
and security to refund the same. 

15·. Nothing in this act to bar action for 
recovery of legacy. 

16. Executor liable for delay or neglect 
in administration. 

17. Settlement of disputed claims 
against estate by executor, to be 
by arbitration. 

18. Or in case of disagreement, to be de
cided by judge of probate or jury. 

19. Upon a new administration addi
tional time granted to creditors. 

20. New administrator liable for two 
years longer. 

21. If first administrator had not given 
notice, to be lia'ble for four years 
longer. 

22. New administrator to give notice of 
his appointment. 

23. Liable for assets in his hands after 
periods limited as before. 

24. Failure to give notice provided for. 
25. Not to exempt administrator from 

damages on account of such fail
ure. 

26. Liability of persons on joint con
tract. 

CHAPTER VI. 

Executors and administrators rendering 
their accounts and settling estates. 

1. Executors to render first account 
within one year, and others when 
required. 

2. How to account for personal es
tate. 

\ 
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SECTION. 

3. Not to profit by increase nor be held 
liable for decrease of estate. Pro
vided. 

4. Judge of probate on application may 
order sale of personal estate with
in six months. 

5. Executor not liable for debts he is 
unable to collect. 

fi. With what executor to be charged 
in his account. 

7. To account for income of estate used 
by him. 

8. Compensation for services. 
9. May be prosecuted for neglect or 

failure to render account. 
10. Account may be contested by per

sons interested. 
11. Errors in former accounts may be 

corrected upon final settlement. 
12. Judgment and executions against ex

ecutor in suits against him as 
such. 

CIIAPTER VII. 

Regulating the ,proceedings when the· es
tate of a deceased person is insol
vent . 

1. Payment of de'bts due by an in
[6621 solvent estate, and how. 

2. Claims to be examined by commis
sioners of insolvency. 

3. Power of commissioners to exam
ine claimants. 

4. Time allowed to claimants to pre-
sent and prove claims. 

5. Contingent claims provided for. 
6. When entitled to an equal dividend. 
7. When not established, or it does not 

exhaust assets, remainder to i.>e 
divided as before. 

8. Appeals to district courts on disal
lowed claims. 

9. Notice of appeal to be given. 
10. Trial before district court. 
11. Parties may waive trial at law and 

submit the case to arbitration. 
12. Costs by whom paid. 
13. Pf'rsons failing from inability or ac

cident to prosecute appeal as 
above. to be allowed to do so un
der direction of the court. 

14. Decision not to disturb any distri
bution made before notice of such 
appeal. 

15. Commissioners may require claim
ant to make oath. 

16. Commissioners may administer the 
same. 

17. ~ ' hen decree of distribution to 'be 
made. 

SECTION. 

18. Decree for distribution of assets in 
the hands of administrator after 
first decree. 

19. Regulation of action against insol
vent estates. 

20. Creditors against insolvent estates 
not presenting claims according to 
this act to be forever barred un
less. 

21. Payment of debts after report of 
commissioners of insolvency, as
sets proving sufficient. 

22. When two or more creditors apply 
how ,paid. 

23. Execution upon such assets. 
24. Executor to be removed upon re

fusal or neglect to return ac
counts, and liable for all damages 
occasioned thereby. 

25. Allowance to widows in case of in
solvent estates. 

26. Solvency of estate not being deter
mined within three years, any 
creditor whose claim has not been 
before commissioners may bring 
suit. 

CHA.PTER VIII. 

For the appointment of trustees for minors 
and of their powers and duties. 
1. Trustees to give bond, and. condi

tions of such. 
2. When not to give bond. 
3. When not to give bond under this 

act. 
4. Persons not giving bond when re

quired considered as declining the 
trust. 

5. Trustees may resign. 
6. Executor of trustees IJ.ot bound to 

accept trust. 
7. Trust ees becoming incompetent to 

be removed. 
8. Manner of appointment of trustees 

by judge of probate. 
9. Same to give bond. 

10. Inventory required of trustee how 
made. 

11. Sale and disposition of personal es
tate by trustee. 

12. Bond of trustee may be put in suit 
and by whom. 

CHAPTER I X. 

General provisions concerning the settle
ment of the estates of deceased persons. 
1. When case may be transferred from 

one county to another. 
2. Bond and securities of executors and 

administrators. 
3. When may be put in suit by credi

tor. 
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SECTION. 

4. If the estate be insolvent, 
5. When may be brought by next of 

kin. 

6. Vlhen judge may authorize action 
upon bond. • 

7. By ,ybom the writ in such cases is 
to be endorsed. 

[663] 8. Principal on a bond to be made 
a defendant. 

9. Service and form of w·rit upon prin
cipal. 

10. Where suit must be brought, and 
award of execution. 

1st. When for the benefit of credi-
tor or next of kin. 

2nd. For breach of conditions. 
3rd. On not accounting for estate. 

4th. For any other breach. 
5th. For the use of two or more. 
6th. Costs of suit to be included. 

7th. 
be 

In whose name execution to 
levied. 

11. To ·whom moneys received on exe
cution to be paid. 

12. When ·writ of scire facias on orig
inal judgment may be sued out. 

13. Liability of heirs, &c., for debts 
which could not be sued for 
against executors. 

14. Amount of liability of each. 
15. In case of death of heir, &c., before 

payment, same to be paid 'by his 
executor. 

lG. How recovered, when more than one 
is liable. 

17. If one of the heirs, &c., be insol
vent, others liable for whole 
amount. 

18. Suit not to be dismissed because all 
that might have been are not in
cluded as defendants. 

19. Persons in such cases failing on any 
account to pay their proportion, 
liable to those who may do so. 

20. Sales made, not affected by revoca
tion of letters of administration. 

21. Disposition of property found in this 
territory belonging to person de
ceased in another. 

22. The same. 
23. Disposition when insolvent. 
24. Not to be transmitted to foreign ex

ecutor until creditors in the terri
tory receive their just proportion. 

25. Citizens of this territory to be pre-
ferred. 

26. Residue may be paid to other credi
tors. 

SECTION. 
' 27. Bill in equity allowed to enforce 

of a contract by 

28. 

29. 

performance 
heirs. 

Decree of court in such cases. 
Power of court to authorize a con-

veyance. 
30. Such conveyance effectual. 
31. Defendant refusing to make convey

ance, writ of seizin to issue. 
32. Qualification of preceding section. 
33. Provision in case of the death of 

,person to whom conveyance is to 
be made. 

34. When conveyance may be made by 
executor of deCeased person. 

35. Bill in equity in favor of executor 
of deceased person. 

36. Conveyance made, to 'be a perform
ance of the contract. 

37. When a ne,v bond may be required 
by judge of probate. 

38. Surety in a bond may be discharged 
after six years. 

39. Bond not being given in good time, 
principal to be removed. 

40. New bond required not to release 
sureties on old ones for breaches 
under it. 

41. Account may be allowed upon oath 
of one trustee or executor, etc., in 
case there be two or more. 

42. Final discharge of executors. 
43. Money unclaimed for 6 months to 

be invested under tlle direction 
of the court of probate. 

44. When to be paid ,over. 
45. When court of chancery to hear dis

putes between co-executors and co
-administrators, etc. 

46. Appeals from decisions of judge of 
probate, to the district court. 

CHAPTER X. 

Of the sale of lands for the payment of 
debts by executors, administra
(664]-tors and guardians. 

1. Goods and chattels insufficient to 
pay debts, real estate may be sold. 

2. By whom license may be granted. 
3. How to obtain license. 
4. Conditions of license. 
5. When petition for sale is made to 

district court, it must be accom
panied with certificate of judge of 
probate. 

6. Executor to give bond for the pro
ceeds of sale. 

7. Proceedings ,vhen circumstances re
quire a deviation from provisions 
of a ,vill. 
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SECTION. 

8. Notice of petition for license to sell 
real estate, to be given to all in· 
terested. 

9. Any of them being willing to give 
bond for the payment of such 
debts, license not to be granted. 

10. Upon satisfactory proof of the ne
cessity of the sale, license to be 
granted. 

11. Oath of executor before sale. 
12. Certificate of the same to be re-

turned to judge of probate. 
13. Notice of sale to 'be given. 
11. Evidence of notice. 
lfi . How sale to be made. 
16. Notice of adjournment, if any, to be 

given. 
17. Limitation of license. 
J 8. Sale of real estate to pay a legacy. 
J 9. Sale of property granted to a foreign 

executor. 
20. To give bond for proceeds of sale. 
21. To give bond for the proceeds of 

sale. 
22. To take oath, and give pub1ic notice 

of sale. 
23. Where procePdings by foreign ex

ecutor, to be had. 
24. Guardians of minors may be li· 

censed to sell real estate. 
25. If necessary to sell more than is re

quired to pay the debts to give 
bond for the surplus. 

26. Conditions upon which license to be 
granted. 

27. Who are considered as persons inter
ested. 

28. By whom license may be granted. 
29. Foreign guardians may be allowed 

to sell real estate of " 'ard in this 
territory. 

30. When bond shall not be required. 
31. When licensed to sell more than is 

necessary, to give bond for sur
plus. 

32. Surplus of sales, under license by 
court, to 'be considered as real es
tate. 

33. Every guardian to take oath, and 
give notice of sale. 

34. Discretion of court as to costs. 
35. Limitation of actions for recovery of 

lands sold under ltcense. 
36. Sale not to be avoided on account of 

any irregularity in ,proceedings. 
Provided. 

1st. Tbe executor was licensed by 
a competent court. 

2nd. That he gave bond. 
3rd. And took the oath. 

SECTION. 

4th. That he gave notice of sale. 

5th. And sold the premises at pub
lic auction. 

37. Executor liable on his bond for any 
misconduct. 

38. Sale not void on account of any 
inequality in the proceedings. Pro
vided. 

CIIAPTER XI. 

Of the sa le of lands of minors and other 
r:ersons under guardianship and secur

ing the proceeds for their use. 

l. Guardian under license may sell 
real estate for the maintenance or 
ward. 

2. Or when for the advantage of ward, 
for investment. 

3. If sold for support or education of 
v.'ard, surplus to be invested. 

[fi6~) -!. If for inYestment, regulations for 
doing so. 

:i. Residue, upon final settlement, to be 
considered as real estate. 

G. By whom licenses may be granted, 
and bow. 

.... 
I • And when . 
8. Not to be granted under any cir

cumstances, until all interested are 
notified. 

9. Or unless the director of the poor 
certifies his approbation. 

l 0. Guardian to give bond before sale. 

11. And take oath. 
12. Notice must also be given. 
13. Limitation of license. 
14. Foreign guardian may be licensed to 

sell real estate. 
15. Must take oath and give notice of 

sale. 
16. Where sale to be held. 
17. Residue of sale to be considered as 

real estate, and disposed of as 
such. 

18. Discretion of court to be exercised 
as to costs. 

19. Limitation of actions against guard
ian. 

21. Sale not to be avoided on account of 
any irregularity of proceedings. 
Provided. 

21. Guardian liable on his bond for 
misconduct. 

22. Sale not void on account of irregu
larity in the proceedings. Pro-
viso. 

I ' 
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SECTION. 

CHAPTER XII. 

Relative to probate court and defining its 
pOVl'ers. 
1. Probate courts, when and where 

lleld. 
2. What may be done in vacation. 
3. Powers of judges of probate relative 

to wills, administrators, &c. 
4. Jurisdiction of judge of probate. 
5. Duties relative to records, &c. 
6. Authorized to make rules. 
7. To make and issue all warrants and 

processes. 
8. Shall keep order in bis court. 
9. Sheriffs and other officers to serve 

process for judge of probate. 
10. Jurisdiction of judge of probate not 

to be contested except in au ap
peal. 

11. Validity of decrees to be p1·€sumed 
after certain time. 

12. Cas€s how di sposed of wben ·with in 
the jurisdiction of probatP court, 
in two or more countie.;;. 

13. Case in which jL1dgc of probate is 
interested, to b e transferred to 
any other adjoining county . 

14. Judge of probate not to be employed 
as counsel or attorney. 

15. No clerk in probate court to be aip· 
praiser, commissioner of insolven
cy, &c. 

16. Oaths of executors may be adn1in
istered by justices out of court, 
in certain cases. 

17. Other oaths may be administered 
out of court. 

18. War.rants or commission of ~p
,praisement may be re vo~ed by 
judge of probate. 

19. All bonds to be approved by judg1:;. 
20. Appeals to district court allowed. 
22. When to be claimed. 
23. Appellant to file his reasons fo1· ap

peal. 
24 . Persons failing to prosecute ~µpeal 

from unavoidable cause., to have 
revision of his case. 

25. Appeal not allowed ,vithout due no
tice to adverse party. 

26. Proviso relative to persons witilont 
the U. S. 

27. Petition may be filed in vacation. 
28. All proceedings stopped after ap

peal. until dett.rrnination of dis· 
trict court be known. 

SECTJOX. 

29. Power of district court. 
30. Appellant failing lo prosecute his ap

peal, former sentence to be af
firmed. 

[666] 31. Whencasemaybet,ried by jury. 
32. Discretion of court as to costs. 

33. Execution to be issued for costs. 

34. Stationery, blanks, etc., to be fur
nished by judge of probati -. 

35. Term for probate court sp~cifisd. 

CHAPTER XIII. 

Of the descent of property. 
' 

1. Disposition of property o( person 
dying without a will. 

1st. To his cbildre:i or linca: de-
scendants. 

2nd. To his father. 
3rd. To his brothers and sisters. 
4th. To his n1other. 
5th. To his next r,f kin in ~qual 

degree. 
6th. Division of property i:unong 

children of deceased brothers. 
. 7th. Children being dead, estate to 

go to their issue. 
8th. If intestate leaves no kindred, 

estate to escheat to the territory. 
2. Illegitimate heirs ot' thelr mother. 
3. Such child dying ,vitilout issue es

tate to descend to hi<:1 mother, ex
cept. 

4. His parents marry. 
5. How degrees of kindt·ed to tie com

puted. 
6. Advances made in the life tin1e of 

intestate to be considered a::. a 
part of estate. 

7. If such advance exceeds amount of 
such heirs share, he is to be ex
cluded fron1 any further portion. 

8. Proceedings when in real, and ,vhen 
in personal estate. 

9. When gifts and grants to be con
sidered as advanced. 

10. Value of the estate. 
11. Disposition of such advancement if 

such descendant die before intes• 
tate. 

12. Nothing in this act to effect title of 
husband by courtesy. 

13. When inheritance by right of rep
resentation takes place. 

14. Repealing clause. 

• 



470 WILLS ADMINISTRATORS, ETC .. 

B e it enacted by the Council and House of Representatives of the T erritory 
of Iowa: 

CHAPTER. I. 

Wills of real and personal estate. 

SECTION 1. That every person of full age and sound mind, being seized in 
his own right, of any lands, t enements or hereditaments, or of any right thereto, 
or entitled to any interest therein, descendible to his heirs, may devise and dis
pose of the same by his last will and testament in writing and all such estate 
not disposed of by the will, shall descend as the estate of an intestate, being 
chargeable in both cases with the payment of all his debts. 

SEc. 2. · Every devise of land in any will hereafter made, shall be construed 
to convey all the estate of the devisor therein, which he could lawfully devise, 
unless it shall clearly appear by the will, that the devisor intended to convey a 
less estate. 

SEC. 3. Any estate, right or interest in lands acquired by the testator, after 
the making of his will, shall pass thereby in like manner as if [ 667] possessed at 
the time of making the will, if such shall clearly and manifestly appear by the 
will, to have been the intention of the t estator. 

SEC. 4. Every person of full age and sound mind, may by his last will and 
testament, in writing, bequeath and dispose of all his personal estate r emaining 
at his decease, and all his right thereto, and interest therein, and all such estate 
not disposed of by the will, shall · be administered as intestate estat e. 

SEC. 5. No will, except such nuncupative wills as are mentioned in the fol
lo"ring section, shall be effectual to pass any estate. whether real or personal, 
nor to change, or in any way affect the same, unless it be in writing and signed 
by the testator, or by some person in his presence, and by his express direction, 
and attested and subscribed in the presence of the testator by two or more com
petent witnesses, and if the witnesses are competent at the time of attesting the 
execution of the will, their subsequent incompetency, from whatever cause it 
may arise, shall not prevent the probate and allowance of the will, if it be other-
wise satisfactorily proved. 

SEC. 6. Nothing herein contained shall affect the validity of a nuncupative 
will in which the value of the estate bequeathed shall not exceed three hundred 
dollars, provided the same shall be proved by two competent witnesses, nor pre
vent any soldier being in actual military service, nor any mariner , being at sea, 
from disposing of his wages and other personal estate, by a nuncupative will, 
as he might heretofore have done. 

SEC. 7. All beneficial devises, legacies, and gifts whatsoever, made or given 
in any will to a subscribing witness thereto, shall be wholly void, unless there 
be two other competent subscribing witnesses to the same; but a mere charge 
on the lands of the devisor for the payment of debts, shall not prevent his 
creditors from being competent witnesses to his will. 

SEC. 8. But if such witness, to whom any beneficial devise or legacy may 
have been made or given, would have been entitled to any share of the testator's 
estate in case the \vill was not established, then so much of the share that would 
have descended or have been distributed to such witness, shall be saved to him as 
will not exceed the value of the devise or bequest made to him in the will, and 
he shall recover the same of the devisees or legatees named in the will in pro
portion to, and out of, the parts devised and bequeathed to them. 

SEC. 9. No will, nor any part thereof, shall be r evoked unless by burning, 
tearing, cancelling, or obliterating the same, with the intention [668] of revoking 
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it, by the testator himself, or by some person in his presence, and by his direction, 
or by some other will or codicil in writing, executed as prescribed in this act, 
or by some other writing signed, attested and subscribed in the manner pro
,rided in this act for the making of a will, excepting only, that nothing con
tained in this section shall prevent the revocation implied by law, from sub
sequent changes in the condition or circumstances of the te~ator. 

SEC. 10. Any will, in writing, being enclosed in a sealed wrapper, and hav
ing endorsed thereon the name of the testator, and his place of residence, and 
the day when, and the person by whom, it is delivered, may be deposited by the 
person making the same, or by any person for him, with the judge of probate 
in the county where the testator lives, and the judge of probate shall receive 
and safely keep such will and give a certificate of the deposit thereof. 

SEC. 11. Such will shall, during the lifetime of the testator, be delivered only 
to himself or to some other person authorized by him, by an order in writing, 
duly proved by the oath of a subscribing witness, and after the death of the 
testator, and at the first probate court held after notice thereof, it shall be 
publicly opened by the judge of probate and be retained by him; and the judge 
of probate shall give notice of such will being in his possession to the executor 
therein appointed, if any such there be, otherwise, to the persons interested 
in the provisions of the will, or if the jurisdiction of the case belongs to any 
other court, such will shall be delivered to the executor or to some other trusty 
person interested in the provisions of the same, to be presented for probate 
in st1cl1 other court. 

SEC. 12. Every person, other tl1an the judge of probate, having the custody 
of any will, shall, within tl1irty days after notice of the death of the testator, 
deliYcr the same into the probate court which has j11risdiction of the case, or 
to the executors named in the " 'ill, and if he shall, without any reasonable 
cause, neglect to do so after being duly cited for that purpose, by the judge 
of probate, he may be committed to the jail of the county, by warrant of the 
said judge, there to be kept in close custody until he shall deliver the will as 
ahoYe directed , and he shall be further liable to the action of any party ag
grieYcd, for the damage ,vhich may be s11stained by such neglect. 

SEC. 13. ,:\7hen it shall appear to the judge of probate, by the consent, in 
,vriting, of the heirs at law, or by other satisfactory evidence, that no person, 
interested in the e~ate, intends to object to the probate of the will, he may, 
in his discretion, grant probate thereof, upon the [ 669] testimony of one of the 
subscribing ,vitnesses, ,vithout requiring the attendance of all of then1, althougl1 
the others should be ,vithin reach of the process of the court. 

SEC. 14. In case of an appeal from the probate court, concerning the probate 
of the will, if it shall appear from the reasons of the appeal, that the sanity 
of the testator, or the attestation of the witness in his presence, is in controversy, 
the district court may, for the determination thereof, direct a real or feigned 
issue to be tried by a jury in the same court, at the expense of the appellant, 
if the issue be found against him. 

SEC. 15. Any will that shall have been proved, and allowed, in any of the 
United States, or in any foreign country, according to the laws of such state 
or country, may be allowed and recorded in this territory, in the manner, 
and for the purposes, mentioned in the following sections. 

SEC. 16. A copy of the will, and of the probate thereof, duly authenticated, 
sl1all be produced by the executor, or by any person interested therein, to the 
judge of probatf', in any county in which there is any estate, real or per
:;;onal, on whicl1 the " 'ill may operate, whereupon the judge shall assign 
the time and place for hearing the case, and shall cause notice thereof, to all 
persons interested, to be given in some public newspaper three weeks succes-

• 
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sively; the first publication to be thirty days, at least, before the time so as
signed. 

SEC. 17. If, on hearing the case, it shall appear to the judge that the instru
ment ought to be allowed in this territory, as the last will and testament of 
the deceased, he shall order the copy to be filed and recorded, and the will 
shall then have the same force and effect as if it had been originally proved 
and allowed in the same court, in the usual manner: provided, however that 
nothing herein contained shall be construed to make valid any will that is not 
executed, attested, and subscribed in the manner prescribed by the laws of 
this territory, nor to give any operation and effect to the will of an alien different 
from what it would have had if originally proved and allowed within this 
territory. 

SEC. 18. After the allowing and recording of any will, pursuant to the pre
ceding sections, the judge of probate shall grant letters testamentary thereon 
or letters of administration with the will annexed, and shall proceed in the 
settlement of the estate that may be found in this territory, in the manner pro
vided in the chapter concerning the settlement of estates of deceased persons, 
with respect to the estates of persons who were inhabitants of any state or coun
try; and the letters tes-[ 670]-tamentary, or of administration, thus granted, shall 
extend to all the estate of the deceased within the territory, and shall exclude the 
jurisdiction of the probate court in every other country. 

SEC. 19. When any testator shall omit to provide in his will, for any of his 
children, or for the issue of any deceased child, they shall take the same share 
of his estate, both real and personal, that they would have been entitled to if 
he had died intestate, unless they shall have been provided for by the testator, 
in h_is lifetime, or unless it shall appear that such omission was intentional, and 
not occasioned by any mistake or accident. 

SEC. 20. When any child of a testator, born after his father's death, shall 
have no provision made for him by his father, in his will, or otherwise, he shall 
take the same share of his father's estate, both real and personal, that he would 
have been entitled to, if bis father had died intestate. 

SEC. 21. v,Then any portion is assigned to a posthumous child, or to a child, 
or the issue of a child, omitted in the ,vill of his parent, as mentioned in the 
t\vO preceding sections, the same shall be taken equally from all the devisees 
and legatees, in proportion to the value of what they shall receive, respectively, 
under the will, unless in consequence of a specific devise, or bequest, or of some 
other provisions in the will, a different apportionment among the devisees and 
legatees shall be found necessary in order to give effect to the intention of the 
testator as to that part of his estate which shall pass by bis will. 

SEC. 22. When a devise of r eal or personal estate is made to any child, or 
other relation of the testator, and the devisee shall die before the testator, leav
ing issue who survive the testator, such issue shall take the estate so devised 
in the same manner as the devisee would have done if be had survived the 
testator, unless a different disposition thereof shall be made or required by the 
will. 

SEC. 23. When any estate, real or personal, that is devised, shall be taken 
from the devisee for the payment of the debts of the testator, all the other de
visees and legatees shall contribute their respective proportions of the loss to 
the person from whom the estate is taken, so as to make the loss fall equally 
on all the devisees and legatees, according to tbe value of the property re
ceived by each of them, excepting as provided in the following section: 

SEC. 24. If in any such case the t estator shall, by making a specific devise 
or bequest, have virtually exempted any devisee or legatee froID: his liability 
to contribute "'ith the others for the payment of the debts, [ 671] or 1f be shall, by 

• 
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any other provision in l1is 1'i1 ill, have prescribed or required any appropriation of 
his estate for the payment of his debts, different fron1 that prescribed in the 
preceding section, the estate shall be appropriated and applied in conformity 
with the provisions of the will. 

SEC. 25. Nothing contained in the t\vo preceding sections shall impair, or 
in any ,vay affect, the liability of the whole estate of the testator for the pay
ment of his debts, but the provisions in these sections shall apply only to the mar
shalling of the assets as between those ,vho hold or claim under the ,vill. 

SEc. 26. When any part of the estate of a testator descends to a child, or 
other descendant, by reason of his having no provision made for him in the 
will; or when it descends to a posthumous child, such estate shall, for all the 
pt1rpo~es of the three preceding sections be considered as if it had been devised 
to such child, or other descendant, and he shall accordingly be bound to con
tribute with the devisees and legatees, as before proYided, and shall be entitled to 
claim contributions from them accordingly. 

SEC. 27. When any of the persons who are liable to contribute towards the 
discharge of such debts, according to the provisions contained in the four 
preceding sections, shall be insolvent, or unable to pay the just proportion 
thereof, the others shall be severally liable for the loss occasioned by such in
solvency, eacl1 one in proportion to the value of the property received by him 
from the estate of the deceased, and if any one of the persons, so liable, shall 
die without having paid his proportion of such debt, his executors or admin
istrators shall be liable therefor, in like manner, as if it had been his proper 
debt, to the extent to which he would l1ave been liable if living. 

SEc. 28. When any part of the real estate of a testator shall descend to his 
heirs, by reason of its not being devised or disposed of in his will, and his 
personal estate shall be insufficient for the payment of his debts, the undevised 
real estate shall be first chargeable with the debts, in exoneration, as far as 
it will go, of the real estate that is devised, unless it shall appear from the 
will that a different arrangement of his assets, for the payinent of his debts, 
was made by the testator, in which case they shall be applied for that purpose, 
in conformity with the provisions of the will. 

SEC. 29. All cases arising under this act, in which devisees or legatees may 
be required to contribute to make up the share of any child of the testator, or 
of the issue of any child, or in which contribution is to be made among the 
<l.evisees, legatees, and heirs, or any of (672] them, may be decided in an action at 
law, when the case is such as to allow of that course of proceeding, or may 
be heard and determined in the probate court, allowing an appeal to the district 
court, as in other cases, or they may be originally brought and determined in 
the court of chancery. 

SEC. 30. No will shall be effectual, to pass either real or personal estate, 
unless it shall have been duly proved and allowed in the probate court, and 
the probate of a will devising real estate shall be conclusive as to the due execu
tion of the will: in like manner, as it is of a will of personal estate. 

CHAPTER II. 

Of letters testamentary and other proceedings on, the probate of a will. 

SECTION 1. That when any will shall have been duly proved and allowed, 
the judge of probate shall issue letters testamentary thereon, to the executor , 
if any named therein, if he is legally competent, and if he shall accept the trust, 
and shall give bond to discharge the same, otherwise the judge of probate shall 
grant letters of administration on the estate, as hereinafter provided. 
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SEC. 2. Every executor, before entering upon the execution of his trust, shall 
give bond with sufficient surety or sureties, in such sum as the judge of pro
bate shall order; payable to said judge, or to his successor, with condition as 
follows: 

1. To make and return to the probate court, within three months, a true 
inventory of all the real estate, and all the goods, chattels, rights and credits 
of the testator which are by law to be administered, and which shall have come 
to his possession or knowledge. 

2. To administer according to law, and to the will of the testator, all his 
goods, chattels, rights and credits, and the proceeds of all his real estate that 
may be sold for the payment of his debts or legacies which shall, at any time, 
come to the possession of the executor, or to the possession of any person for 
him. And, 

3. To render, upon oath, a just and true account of his administration 
within one year, and at any other time when required by the judge of probate; 
and when there are two or more persons appointed executors, none shall inter
meddle nor act as such but those who actually give bond as before prescribed. 

[673] SEC. 3. Provided, ho,Yever, that if the executor is residuary legatee, he 
may instead of the bond prescrihed in the preceding section, giYe bond in a sum, 
and with sureties, to the satisfaction of the judge of probate, with condition 
to pay all the debts and legacies of the testator, in wl1ich cas~ he shall not be 
required to return an inventory. 

SEC. 4. The giving of such bond, as. is provided in the preceding section, shall 
not discharge the lien on the real estate of the testator, for the payment of his 
debts, excepting only on such part thereof as shall have been sold by the exec
utor, to one ,vho purchased in good faith, and for a valuable consideration: 
and all the estate, not so sold, may be taken in execution, by any creditor who 
is not otherwise satisfied, in like manner as if a bond had been given in the 
other form. 

SEC. 5. If any person, who is appointed an executor, shall refuse to accept 
the trust, or if, after duly cited for that purpose, he shall neglect to appear 
and accept the same, or if he shall neglect for twenty days !lfter probate of 
the will, to give bond, as before prescribed, the juclg~ of probate shall grant 
letters testamentary to the other executors, if there be any capable and willing 
to accept the trust, and if there be no such other executor, the judge of probate 
shall commit administration of the estate, with the will annexed, to the widow 
of the deceased, or to his next of kin, or to such other person as would have 
been entitled thereto if the deceased had died intestate. 

SEC. 6. When a person, appointed executor, is under the age of twenty-one 
years at the time of proving the will, administration may be granted, with the 
will annexed, during his minority, unless there be another executor who shall 
accept the trust, in which case the estate shall be administered by such other 
executor until the minor shall arrive at full age, when he may be admitted as 
joint executor with the former, upon giving bond as before proYided. 

SEC. 7. vVhen an executor, residing out of this territory, shall, after being 
duly cited by the judge of probate, neg]ect to render his accounts, and to settle 
the estate according to law, or when any executor shall become insane, or other
wise incapable of discharg~ng his trust, or evidently unsuitable therefor, the 
judge of probate may remove him, and the other executor , if there is any, may 
proceed in discharging the trust, as if the executor so removed were dead, and 
if there is no other executor to discharge the trust, the judge may commit ad
ministration, with the will annexed, of the estate not already administered, to 
such person as he shall think fit, in like manner as if the executor so removed 
were dead. 
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SEO. 8. Every person who is appointed administrator, ,vith the [674] will an
nexed, shall before entering on the execution of his trust, give bonds to the judge 
of probate in like manner, and with like condition, as is required of an executor. 

SEO. 9. In all cases where letters of administration, with the will annexed, 
• • 

shall be granted, the will of the deceased shall be observed and performed, 
and administrators, ,vith tl1e ,viJl annexed, shall have the same rights and 
powers, and be subject to the same duties, as if they bad been appointed the 
executors of such will. 

SEC. 10. When an unmarried woman, who is executrix, either alone or joint. 
ly ,vith another person, shall n1arry, her husband shall not be an executor in 
her right, but the marriage shall operate as an extinguishment of her authority 
ns execO.trix, and the other executor, if there is any, may proceed in discharging 
the trust as if she were dead, and if there is no other executor, administration 
,vith the will annexed, may be granted of tbe estate not already administered. 

SEc. 11. 'l'he executor of an executor shall have no authority, as such, to 
administer the estate or the first testator, but on the death of the sole or sur
,~ving executor of any last ,viii, administration of the estate of the first testator, 
not already administered, may be granted, with the will annexed, to such person 
as the judge of probate may think fit to appoint. 

CHAPTER Ill. 

Of the a.d,ninistration and dislrib,,tio,, of the estates of intestates. 

SECTION 1. Tliat ,vhen any person shall die, possessed of any personal estate, 
or of any right or interest tberuin, not la,vf1Jlly disposed of by bis last will, the 
srune shall be applictl and distributed as follo,vs: 

1. The ";ao,v, if any, shall be allowed all her articles of apparel or orna
nJent, according to the degree and estate of ber husband, and such provisions 
nnd other necessaries, for the use of herself and family under her care, as shall 
he allo,,7 ed and ordered i.n pursuance o-f the pro"tisions of the chapter concern• 
ing "inventory and collection of the effects of deceased persons," and this 
allowance shall he 1nade ns ,vell ,vhen the ,vidow ,vaives the provision made for 
her in the ,rill or her hushancl, as ,vhen be dies intestate. 

2. The personal estnte. remaining after such allowance, shall [6751 he applied 
to the pa,•nient of the debts of the deceased, with the charges of his funeral and 
of settling his estate. 

3. The residue, if any of the personal estate, shall lie distributed nn,ong 
the sam(' persons ,Yho "'ould be entitled to the real estate under the> provisions 
of the chapter concerning II the descent of real property," and in the same pro
portion ns tht're prpsrribed, excepting as is herein ftu·thcr provi<lecl, that is to 
sav • • 

4. If the intestate were a married "'Oman her husband shall he entitled to 
the "·hole of the re,idue of the personal estate. 

5. If the intestate leave a widow and issue, the ,,ido"· shall be entitled to 
one-third of the said residue. 

G. If there be no issoe, the widow shall be entitled to one-half thereof. 
7. If the intestate have no kindred, the wido"· shall be entitled to the ,vhole 

of the SAi<l r~~idue. .r\nd, 
8. If tht-.rc h(' no husband. widow, or kindrrcl. of the intrstntc, the "'hole 

shall eschcat to the county ,vhere the decens('d resided, subject to any claim 
thnt rnny be legally established within three years after said esrheut. 

St:C'. 2. If the intestate leove a ,vido,v and i!-!Sllf', nnd anr of the i~suc> ShaU 
have rerl"ived an ad,·nncement from the intestah" in his lifetime, the value of 
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such advancement shall not be taken into consideration in computing the one
third part to be assigned to the widow; but she shall be entitled to the third 
part only of the residue, after deducting the value of the advancement. 

SEC. 3. Upon the decease of any inhabitant of this territory, letters testa
mentary, or letters of administration on his estate shall be granted by the judge 
of probate, of the county in which the deceased was an inhabitant or resident 
at the time of his death; and when any person dies intestate in any state or 
country, leaving any estate to be administered within this territory, administra
tion thereof shall be granted by the judge of probate, in any county in which 
there is any estate to be administered, and the administration which shall be 
first lawfully granted in the last mentioned case, shall extend to all the estate 
of the deceased within the territory, and shall exclude the jurisdiction of the 
probate court in every other county . 

SEC. 4. Administration of the estate of an intestate shall be granted to some 
one or more of the persons hereinafter mentioned, and they shall be respectively 
entitled thereto in the following order to wit: · 

1. His wid,)w, or next of kin, or both, as the judge may think [ 676] fit, and 
if they do not, voluntarily, either take or renounce the administration, they shall, 
if resident within the county, be cited by the judge for that purpose. 

2. If the persons so entitled to administr ation are incompetent, or evidently 
unsuitable for the discharge of the trust, or if they neglect, without any suf
ficient cause for thirty days after the death of the intestate, to take administra
tion of his estate, the judge of probate shall commit it to one or more of the 
principal creditors, if there be any competent and willing to undertake the 
trust. 

3. If there be no such creditor, the judge shall commit administration to 
such other person as he shall think fit: provided however, 

4. That if the deceased ,vere a married woman, administration of her estate 
shall, in all cases, be granted to her husband if competent and willing to under
take the trust, unless she shall, by force of a marriage settlement, or otherwise, 
have made some testamentary disposition of her separate estate, or some other 
provision which shall render it necessary or proper to appoint some other per-
son to administer her estate. 

SEC. 5. Every administrator shall, before entering on the execution of his 
trust, give bond, with sufficient surety or sureties, in such form as the judge of 
probate shall order, payable to the said judge or to his successors, with condi-
tions as follows : 

1. To make, and return into the probate court, within three months, a true 
inventory of all the real estate, and all the goods and chattels, rights and credits, 
of the deceased which have. or shall come to his possession or knowledge. 

2. To administer according to law, all the goods, chattels, rights and credits, 
of the deceased, and the· proceeds of all his real estate that may be sold for 
the payment of his debts, which shall at any time come to the possession of the 
administrator, or to the possession of any person for him. 

3. To render upon oath, a true account of his administration within one 
year, and at any other times, when required by the judge of probate. 

4. To pay any balance remaining in his hands, upon the settlement of his 
account to such persons as the judge of probate shall direct. And, 

5. To deliver the letters of administration into the probate court, in case 
any will of the deceased shall be thereafter duly proved and allowed. 

[ 6771 SEC. 6. When by reason of a suit concerning the proof of a will, or from 
any other cause, there shall be a delay in granting letters testamentary or of 
ad~inistration, the judge of probate may, in his discretion, appoint a special 
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administrator to collect and preserve the effects of the deceased, and in case of 
an appeal from the decree appointing such special administrator, he shall, 
nevertheless, proceed in the execution of his duties, until it shall be otherwise 
ordered by the di~r~ct court. 

SEC. 7. Every such administrator shall before entering on the duties of his 
trust, give bond with sufficient surety or sureties in such form as the judge of 
probate shall order, payable to the said judge or his successors, with condition 
that he will make and return into the probate court, within three months, a 
true inventory of all the goods, chattels, rights and credits of the deceased, 
which have or shall come to his possession or knowledge, and that he will truly 
account on oath, for all the goods, chattels, debts and effects of the deceased, 
that shall be received by him as such special administrator, whenever required 
by the judge of probate, and will deliver the same to the person who shall be 
appointed executor or administrator of the deceased, or to such other person 
as shall be lawfully authorized to receive the same. 

SEC. 8. Such special administrator shall collect all goods, chattels and debts 
of the deceased, and preserve the same for the executor or administrator, who 
shall be thereafter appointed, and for that purpose may commence and main
tain suits as an administrator, and may also sell such perishable and other goods 
as the judge of probate shall order to be sold, and he shall be allowed such com
pensation for his services as the judge of probate shall think reasonable. 

SEC. 9. Upon the granting of letters testamentary or of administration, the 
power of the special administrator shall cease, and he shall forthwith deliver 
to the executor or administrator, all the goods, chattels, money and effects of 
the deceased in bis hands, and the executor or administrator may be admitted 
to prosecute any suit commenced by the special administrator, in like manner 
as an administrator de bonis non is authorized to prosecute a suit commenced 
by a former executor or administrator. 

SEC. 10. Such special administrator shall not be liable to an action by any 
-creditor of the deceased, and the time of limitation for all suits against the es
tate, shall begin to run from the time of granting letters testamentary or of 
administration in the usual form, in like manner as if such special administra
tion had not been granted. 

f 678] SEC. 11. If any person shall sell or embezzle any of the goods or effects of 
a deceased perC3on, before having taken out letters testamentary or of administra
tion thereon, and given bond as executor or admini~rator, or without an ap
pointment as special administrator, he shall be liable to the actions of the cred
itors and other persons aggrieved as an executor in his own wrong. 

SEC. 12. Every executor in his own wrong shall be liable to the rightful 
executor or administrator for the full value of the goods or effects of deceased 
taken by him, and for all damages caused by his acts to the estate of the de
ceased, and he shall not be allowed to retain or deduct any part of the goods 
or effects, excepting for such funeral expenses or debts of the deceased or other 
eharges actually paid by him as a rightful executor or administrator might 
have been compelled to pay. 

SEC. 13. Administration shall not be originally granted after the expiration 
of ten years from the death of the testator or intestate. 

SEC. 14. When a sole executor or administrator shall die without having 
fully administered the estate, the judge of probate shall grant letters of ad
ministration, with ,the will annexed, or· otherwise as the case may require, to 
some suitable person to administer the goods and estates of the deceased not 
already administered; provided there be personal estate of the deceased not 
administered, to t}J.e amount of twenty dollars, or debts to the like amount 
remaining due from the estate. 
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SEO. 15. When the administrator, residing out of this territory, having been 
duly cited by the judge of probate, shall neglect to render his accounts and to 
settle the estate according to law, or when any administrator shall become in
sane, or otherwise incapable of discharging the trust, or evidently unsuitable 
therefor, the judge of probate may remove him, and thereupon the other ad
ministrators, if there be any, may proceed in discharging the trust as if the one 
so removed were dead, and if there be no other administrator to discharge the 
trust the judge may commit administration of the estate, not already admin
istered, to such person as he shall think fit, in like manner as if the administra
tor so removed were dead. 

• 

SEC. 16. If, after granting letters of administration as if an intestate estate, 
a will of the person deceased shall be duly proved and allowed, the first ad
ministration shall be revoked, and the executor or the administrator, with the 
,vill annexed, shall be entitled to demand, collect, and sue for the goods, chattels, 
rights and credits of the deceased remaining unadministered. 

[679] SEC. 17. When an unmarried woman who is administratrix, either alone, 
or jointly with another person, shall ma1Ty, her husband shall not become an 
administrator in her right, but the marriage shall operate as an extinguishment 
of her authority as administratrix, and the other administrator, if there be 
any, may proceed in discharging the trust as if she were dead, and if there be 
no other administrator, the judge of probate may grant administration of the 
estate not already administered. 

SEC. 18. That administrators may, with the consent of the judge of probate 
of the proper county, use money belonging to the estate of which they are ad
ministrators, to enter lands claimed by the deceased at the time of his death: 
provided, that such entry be in the name of the heirs of the deceased. 

CHAPTER IV. 

Of the inve1itory and collection of the effects of deceasecl persons. 

SECTION 1. That every executor and administrator shall, within three months 
after his appointment, make and return upon oath into the probate court, an in
Yentory of the real estate and all the goods, chattels, rights and credits of the de
ceased which are by la,v to be administered, and which shall have come to his 
possession or knowledge, except only, that an executor who is a residuary legatee 
having given bond to pay all the debts and legacies of the deceased, shall be 
excused from r eturning such an inventory. 

S EC. 2. The estate and effects comprised in the inventory shall be appraised 
by three suitable disinterested persons, who shall be appointed by the judge 
of probate, or by a disinterested justice of the peace, and sworn to the faithful 
discharge of their trust, and if any part of such estate or effects be in any other 
county, any disinterested justice of such county may appoint the appraisers 
thereof. 

SEC. 3. When appraisers shall be appointed by a justice of the peace, he 
shall issue an order to them in substance as follows : 

-ss. 

To --- of --- in said county: 
You ~re hereby appointed to appraise, on oath, the estate and efl:ects of ---, 

late of ---, deceased, ~rhich may be in said county. When you have per
formed that service, you will deliver this or-[680]-der and your doings in pu_r
suance ~ hereof to --- ( executor or administrator, as the case may be,) of said 
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deceased, that he may return the same to the probate court for said county 
of----

Given under my hand this .. .... day of ................... in the year .. .. . . 
A. B., 

Justice of the peace. 

SEC. 4. The following articles shall be omitted in making the inventory, 
and shall not be considered as assets, nor be administered as such, to-wit: 

1. The wearing apparel of the deceased, not exceeding one hundred dollars 
in value, which shall be distributed at the discretion of the executor or ad
ministrator, among the family of the deceased. 

2. I f the deceased shall leave a widow, or minor child, or children, there 
shall be omitted all the articles of apparel, or ornament, of the widow and minor 
children, according to the degree and estate of the deceased; all spinning wheels 
and \Veaving looms, kept for use by the family, and the iron stoves used for 
warming the hous~ ; the family pictures, and the bibles and school books used 
in the family. and the bool~s kept and used as the family library, not exceeding 
in val11e fifty dollars; a bedstead and bedding for every two persons in the 
family ; one co,v, ten sheep, and their fleeces, and the yarn and cloth made from 
the same; three swine, and three tons of hay; provisions n ecessar y for the fam
ily for three months; cooking utensils and necessary furniture, not exceeding 
in value fifty dollars, and such further necessaries as the judge of probate shall, 
in his discretion, order to be allowed to the widow, for the use of herself and 
the minor children, if any, under her car e. 

SEC. 5. All the articles, above mentioned, shall be omitted in the inventory, 
although it should thereby become necessary to sell the estate of the deceased 
for payment of his debts, and, although his estate should be insolvent, they shall 
also be omitted, whether the deceased left a will or died intestate, and notwith
standing the widow may have waived the provision made for her by the will. 

SEC. 6. Upon complaint made to the judge of probate, by any executor or 
administrator, or by any other person interested in the estate of any deceased 
person, against any one suspected of having concealed, embezzled, or conveyed 
a,vay, any money, goods, or effects, of the deceased, the judge may cite such 
suspected person, and summon witnesses to appear before him and be examined 
on oath upon the matter of such complaint, and if the person so cited shall re
fuse to appear and [681] submit to such examination, or to answer such interrog
atories, as shall be lawfully propounded to him, the judge may commit him to 
the common jail of the county, there to r emain in close custody, until he shall 
submit to the order of the court. 

SEC. 7. W11en the goods and chattels, rights and credits, in the hands of an 
executor or administrator shall not be sufficient to pay the debts of the de
ceased, with charges of the administration, his real estate, or so much thereof 
as may be necessary, shall be sold for that purpose, by the executor or admin
istrator, upon obtaining a license therefor, in the manner provided for in the 
chapter providing for the sale of lands for the payment of debts by executors, 
administrators, and guardians. 

SEC. 8. The proceeds of any real estate, sold as aforesaid, shall be considered 
as assets jn the hands of the executor or administrator, in like manner as if 
the same had originally been part of the goods and chattels of the deceased, 
and such executor or administrator, and the sureties in his administration bond, 
shall be accountable and chargeable therefor. 

SEC. 9. When any debtor of a deceased person shall be unable to pay all his 
debts, the executor or administrator, with the approbation of the judge of 
probate, may compound with such debtor and give him a discharge upon r e
ceiving a fair and just dividend of his effects. 
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SEC. 10. "\¥hen any mortgagee of real estate, or any assignee of su('h 1nort
gagee. shall die without having foreclosed the right of rede1nption. the 1uort
gaged premises, and the debt secured thereby, shall be considered as personal 
assets in the hands of the executor or administrator, and shall hr administered 
and accounted for as such, and if the mortgagee or assignee shall not have ob
tained possession of the mortgaged pre1nises in his life ti1ne, his exerutor or ad
ministrator may take possession thereof by open and peaceable entry, or by 
action, in like manner as the deceased might have done if living. 

SEC. 11. In case of the redemption of any such mortgage, or the sale of the 
mortgaged pre1nises, by virtue of a power of sale contained therein, or other
wise. the money paid thereon sh•all be received by the executor or administrator, 
and he shall thereupon give all necessary releases and receipts, ancl. until 
such redemption or sale, the executor or administrator, if possession shall have 
been taken, either by himself or the deceased, shall he seized of the n1ortgaged 
premises for the san1e persons, whether creditors, next of kin, or others, who 
,vould be entitled to the money if the premises had been redeemed or sold. 

[ 682] SEC. 12. Any real estate so held by an executor or adn1inistrator in mort
gage may be sold ( subject to the right of redemption if not foreclosed,) for the 
pa3•ment of debts or legacies, and the charges of administration, in the same 
1nanner as any real estate of which the deceased died seized, such sale to be 
made by the executor or administrator upon obtaining a license therefor in 
the manner provided for in the chapter providing for the sale of lands for the 
payment of debts by executors, administrators and guardians. 

SEC. 13. I f any land so held by an executor or administrator in mortgage. 
shall not be redeemed nor sold in the manner provided by law. it shall be as
signed and distributed to the same persons, and in the same proportions, as if 
it had been part of the personal estate of the deceased, and if upon such dis
tribution the estate shall come to two or more persons, the judge of prohate 
may cause partition thereof to be made between the1n, in like 111anncr as if it 
had been real estate held by the deceased in his lifetime. 

CHAPTER V. 

Of the pa.yment of debts and legacies of deceased persons. 

SEQTION 1. That every executor and administrator shall ""'ithin three months 
after giYing bond for the discharge of his trust, cause notice of his appoint
ment, to be posted up in two or more public places in the to"·n in ,vhich the 
deceased last dwE>lt, or instead of such posting up. he may be required by the 
judge of probate to give notice of his appointment, by publishing the same in 
some newspaper, or in such other manner as the judge of probate, taking into 
consideration the business of the deceased, and the circumstances of bis estate, 
shall direct. 

SEC. 2. An affidavit of the executor or administrator, or of the person em
ployed by him to give such notice, being made before the judge of probate, or 
before any justice of the peace, and filed and recorded, together with a copy 
of the notice in the probate court, within one year after giving bond as afore
said, shall be admitted as evidence of the time. place, and manner in which no
tice was given. 

SEC. 3. No executor or administrator after having given notice of his ap
pointment as proYided in the first section. shall be held to ans,ver to the suit of 
any creditor of the deceased. unless it he commenced within four years from the 
time of his giving bond as aforesaid. excepting in cases hereinafter mentioned. 

f 683] SEC. 4. \\71en assets shall come to the bands of an exec·utor or ad1nin
istrator after the expiration of the said four years, he shall account for and apply 



, 

WILLS, AD~IINISTRATORS, ETC. 481-

the same in like manner as if they had been received within the four years, and he 
shall be liable to an action at law, or to any suit or process in the probate court, 
on account of such new assets by or for the benefit of _any creditor, in like man
ner, as if they had been received within the said four years: provided, that 
such action or other proceeding be commenced within one year after the cred
itor shall have notice of the receipt of such new assets, and not more than four 
years after the same shall be actually received. 

SEc. 5. Any creditor of the deceased whose right of action shall not accrue 
within the said four years after the date of the administration bond, may 
present his claims to the judge of probate, at any time before the estate is fully 
administered, and if on examination thereof it shall appear to the judge that 
the same is justly due from the estate, he shall order the executor or administra
tor to retain in his hands sufficient assets to satisfy the same, or if any of the 
heirs of the deceased, or the devisees or others interested in the estate, shall 
offer to give bond to the alleged creditor with sufficient surety or sureties for the 
payment of the demand in case the same shall be proved to be due from the· 
estate, the judge may if he think fit order st1ch bond to be taken instead of 
requiring the executor or administrator to retain assets as aforesaid. 

SEC. 6. The decision of the judge of probate upon the claim of such creditor 
shall not be conclusive against the executor or administrator, or other person 
interested, opposed to the allowance thereof, and they shall not be compelled to 
pay the same unless it shall be proved to be due, in an action to be commenced 
by the claimant within one year after the same shall become payable. 

SEC. 7. The action for this purpose shall be brought against the executor 
or administrator in case he shall have been required to retain assets therefor; 
but if the heirs, or others interested in the estate, shall have given bond as 
before provided, the action shall be brought on the bond. 

SEC. 8. If the action is brought on the bond tlie defendant may plead a 
general performance of the condition thereof, whereupon the plaintiff shall, in 
his replication, set forth his original cause of action against the deceased per
son in like manner as would be required in a declaration of the same demand 
against executors or administrators, and may allege the non-payment thereof 
as a breach of the condition of the [684) bond, and the defendant may rejoin that 
nothing is due to the plaintiff, on which plea issue may be joined as on a general 
issue to a declaration, or he may plead any other matter of defense that would 
be available in law against the same demand if prosecuted in the usual manner 
against the executors or administrators of the deceased, and the pleadings shall 
proceed in legal form until the joinder of an issue of law, or of fact, and if it 
shall appear that any thing is due from the estate of the deceased to the plain
tiff he shall have judgment, and execution therefor, with his costs against the 
obligors in the bond, otherwise they shall recover judgment for costs against him. 

SEC. 9. Nothing herein contained shall prevent or bar the action of any 
creditor against the heirs, next of kin, devisees, or legatees of the deceased as 
provided in the chapter concerning the settlement of the estates of deceased 
persons. 

SEC. 10. No executor or administrator shall be held to answer to the suit of 
any credit.or of the deceased, if commenced within one year after his giving 
bond for the discharge of bis trust, unless it be for the recovery of a demand 
that would not be affected by the insolvency of the estate, or unless it be brought 
after the estate has been represented insolvent, for the purpose of ascertaining 
a claim that is contested. 

SEC. 11. If any executor or administrator who shall have given notice of 
his appointment as prescribed in this act, shall not, within one year thereafter, 
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have notice of demands against the estate of the deceased which will authorize 
him to represent it insolvent, he may, after the expiration of the said one year, 
proceed to pay the debts .due from the estate, and he shall not become personally 
liable to any other creditor in consequence of any such payments made before 
notice of his demand, although the remaining estate should be insufficient to 
satisfy such last mentioned creditor. 

SEC. 12. If any executor or administrator shall have paid away, in manner 
aforesaid, the whole of the estate and effects of the deceased before notice of 
the demand of any other creditor, he shall not be further liable, and if the 
executor or administrator shall have paid away, in such manner, so much of 
the estate that the remainder shall be insufficient to satisfy the demands of 
which he shall afterwards have notice, the estate may be represented insolvent, 
and he shall be liable to pay on such last mentioned demands, so much only 
as may then remain in his hands; but the creditors of the deceased who shall 
have been previously paid by the executors or administrators as aforesaid, [ 685] 
shall not be liable to refund any part of the amount so received by them. 

SEC. 13. If it shall appear, upon the settlement of an administration ac
count in the probate court, that the whole estate and effects which have come 
to the hands of the executors or administrators have been exhausted in paying 
the charges of the administration, the allowance to the widow and family of the 
deceased, and the charges of his last sickness and funeral, or any other debts 
or claims entitled by law to a preference over the common creditors of the de
ceased, such settlement shall be a sufficient bar to any action brought against 
the executor or administrator by any creditor who is not entitled to such pref
erence, and the executor or administrator may give the same in evidence under 
the plea of plene administravit, although the estate may not have been repre
sented insolvent. 

SEC. 14. When an executor or administrator shall, within four years after 
having given bond for the discharge of his trust

1 
be required, by any legatee or 

next of kin, to make payment in whole, or in part, of his legacy or distributive 
share, the judge of probate may, if he shall think fit, require that the legatee 
or next of kin shall first give bond to the executor or administrator, with surety 
or sureties, to be approved by the judge, with condition to refund the amount 
so to be paid, or as much thereof as may be necessary to satisfy any demand 
that may afterwards be recovered against the estate of the deceased, and to 
indemnify the executor or administrator against all loss and damage on ac
count of such payment. 

SEC. 15. Every legatee may recover his legacy in an action at the common 
law, and nothing contained in this chapter shall bar any action brought, at 
any time, against an executor or an administrator with the will annexed for 
the recovery of any legacy, annuity, or bequest whatsoever. 

SEC. 16. If any executor or administrator shall unreasonably delay to raise 
money by collecting the goods and effects of the deceased, or by selling the real 
estate if neces-sary, if he can obtain a license therefor, or shall neglect to pay 
what he bas in his hands, and if in consequence of such delay or neglect the 
estate of the deceased shall be taken in execution by any of his creditors, it 
shall be deemed unfaithful administration in such executor or administrator, and 
he shall be liable, in an action on his administration bond, for all damages 
occasioned thereby. 

SEC. 17. If any debts claimed by an executor or administrator as (686] due to 
him from the deceased shall be disputed by any person interested in the estate, 
the executor or administrator shall file in the probate court a statement of his 
-claim, in writing, setting forth distinctly and fully the particulars thereof, 
and the same may then be submitted, under an order of the probate court, to 
one or more arbitrators to be agreed on by the parties interested, and the judge 



I 

WILLS, ADlVIINISTRATORS, ETC. 483 

of probate shall have tl1e same power and control over the rule by which the 
claim is preferred, and over the award of the arbitrators as might be exercised 
by the col1rts of common law with regard to cases referred by a rule of those 
courts, and the award of such arbitrators, if confirmed by the judge of probate,. 
shall be final and conclusive on all parties interested in the estate. 

SEC. 18. If in the case last mentioned, the parties shall not agree in the ap
pointment of arbitrators, or if the award should not be confirmed by the judge 
of probate, the judge shall himself decide on the claim upon such evidence as 
shall be adduced before him, having given suitable notice to all persons interested, 
and saving to such persons an appeal to the district court, as in other cases; 
and on such appeal, either party may have the claim submitted to a jury, or 
the court may direct it to be so decided, and thereupon, a real or feigned issue 
shall be made up under the direction of the court, and shall be tried by a jury 
as other issues in civil actions are tried, and the verdict thereon, being duly 
allowed and recorded, shall be conclusive. 

SEC. 19. When any executor or administrator shall die, or be re1noved, with
out having fully administered the goods and estate of the deceased, and a new 
administrator of the same estate shall be appointed, the time allowed to the 
creditors of the deceased for bringing their actions, shall be enlarged as follows, 
to wit: To so much of the four years provided for the limitation of the said 
actions, as shall have expired whilst the former executor or administrator con
tinued in office, shall be added so much time after the appointment of the new 
administrator, as will make five years in the whole, and the new administrator 
shall not be held to answer to the suit of any creditor commenced after the 
expiration of the said five years, excepting as is provided in the following sec
tions. 

SEC. 20. Every such new administrator shall in all cases, be liable to the 
actions of the creditors for the space of two years, after he shall have given 
bond for the discharge of his trust. although the ,vhole time allowed to the 
creditors, should be thereby extended beyond the said five years. 

SEC. 21. If the former executor or administrator shall not have [687] given 
notice of his appointment, in the manner before prescribed in this chapter, the 
new administrator shall be liable to the actions of the creditors for the space of 
four years after the date of the bond given by such new administrator. 

SEC. 22. The new administrator shall give notice of his appointment in the 
same manner that is prescribed in this chapter, with respect to an original admin
istrator, and if he shall fail so to do, he shall have no benefit of the limitations 
herein provided. 

SEC. 23. When assets shall come to the hands of such new _administrator, 
after any of the periods above limited for the commencement of the actions 
against him, be shall account for the same and shall be liable to an action at 
law, and to any suit or process in the probate courts, on account of such new 
assets, by or in behalf of any creditor, in like manner as is provided in this 
chapter with respect to an original executor or administrator. 

SEC. 24. If. by any accident or mistake, notice shall not be given of the 
appointment of any executor, or of any original administrators or administra
tor de bonis non, within the three months herein prescribed for that purpose, 
or the evidence thereof shall fail to be perpetuated, as hereinbefore provided, 
the judge of probate may, on petition of the executor or administrator, order 
and allow such notice to be given at any time afterwards, in which case the 
said four years and other periods of time, which are hereinbefore limited for 
the commencement of actions against executors and administrators, and for 
other purposes, and which begin to run, as before directed, from the date of the 
administration bond, shall begin to run respectively from the time of passing 
.such order of the court. 
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SEC. 25. No order of the court passed by virtue of the preceding section, 
shall exempt the executor or administrator, or their respective sureties, from 
liability for any damages for which they would otherwise have been liable by 
reason of the omission to give notice within the said three months. 

SEC. 26. When two or more persons shall be indebted in any joint contract, 
or upon a judgment founded on any such contract, and either of them shall 
die, his estate shall be liable therefor, as if the contract had been joint and 
several, or as if the judgment had been against himself alone. 

[688] CHAPTER VI. 

E xecutors and administrators rendering their accounts, and settling estates. 

SECTION 1. That every executor and administrator shall, within one year 
after having given bond for the discharge of his trust, render his first account 
of his administration upon oath, and he shall r ender, in like manner, such 
further accounts of his administration, from time to time, as may be necessary 
or convenient, or when r equired by the judge of probate, until the estate shall 
be wholly settled, and he may be examined on oath, by the judge of probate, 
upon any matters relating to his accounts. 

SEc. 2. Every executor and administrator shall account for the personal 
estate, at the value at which it shall be appraised, excepting as provided in the 
following sections. 

SEC. 3. No profit shall be made by executors or administrators by the in
crease, nor shall they sustain any loss by the decrease or destruction, without 
their fault, of any part of the estate; and if they shall sell any part of the per
sonal estate for more than the appraised value, they shall account for the ex
cess, and if they shall sell any for less than the appraised value they shall be 
allowed for the loss, if it shall appear to the judge of probate that such sale 
was expedient and for the interest of all concerned in the estate. 

SEc. 4. The judge of probate, on the application of the executors or admin
istrators, or of any person interested in the estate, made within six months 
after the return of the inventory, may order the personal estate, or any part 
thereof, to be sold by public auction or private sale, as he shall think most for 
the inter est of all concerned in the estate, and the executor or administrator shall, 
in such case, account therefor at the price for which it shall be sold. 

SEC. 5. No executor or administrator shall be accountable for any debts in
ventoried as due to the deceased, if it shall appear to the judge of probate that 
they r emain uncollected without his fault. 

SEc. 6. Every executor and administrator shall be chargeable in his account 
with all goods, chattels, rights and credits of the deceased, which shall come to 
his hands, and which are, by law, to be administered, although they should not 
be included in the inventory; also with all the proceeds of real estate, sold for 
the payment of debts or legacies, and with all the interest, profit, and income, 
that shall in any way [689] come to his hands, or be derived by him from both the 
personal and the real estate of the deceased. 

SEC. 7. If any part of the real estate shall have been used or occupied by 
the executor or administrator, he shall account for the income thereof as shall 
be ordered by the judge of probate, with the assent of the executor or admin
istr ator, and of such other parties interested as may be present at the rendering 
of the account, and if the parties do not agree on the sum to be allowed, it shall 
be deter1nined by three disinterested persons to be appointed for that purpose by 
the judge of probate, whose award being confirmed by the judge shall be final. 

SEC. 8. Executors and administrators shall be allowed the following com
missions l1pon the amount of personal estate collected and acco-qnted for by them1 
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and of the proceeds of real estate sold under an order of court for the payment 
of debts, whicl1 shall be received in full compensation for all their ordinary ser
vices, to wit: For the first thousand dollars, at the rate of five per cent; for all 
above that sum and not exceeding five thousand dollars, at the rate of two and 
one-half per cent; and for all above five thousand dollars, at the rate of one 
per cent; and in all cases such further allowance shall be made as shall be just 
and reasonable for their actual and necessary expenses, and for any extraordi
nary services not required of an executor or administrator in the common course 
of his duty: provided however, that when provisions shall be made by the will 
of the deceased for compensation to any executor, the same shall be deemed a 
full satisfaction for his services in lieu of the aforesaid commissions, or his share 
thereof, unless he shall, by an instrument filed in the probate court, renounce all 
claim to such compensation given by the will. 

SEC. 9. W'ben any executor or administrator, after being duly cited by the 
judge of probate, shall neglect to render any account of his administration, 
his bond may be put in suit as provided in the chapter concerning the settle
ment of the estates of deceased persons, and if he shall persist in such neglect 
to account, judgment shall be rendered against him, and he shall be liable in 
like manner and to the same extent as if he had been an executor in his own 
wrong. 

SEc. 10. Any person interested in the estate as creditor, or next of kin, 
legatee, or otherwise, may attend the settlement of the account of the executor 
or administrator and contest the same, and when an account is settled in the 
absence of any person adversely interested and without notice to him, the 
account may be opened, on the application of such person, at any time within 
six months thereafter. 

[690] SEC. 11. Upon every settlement of an account by any executor or admin
istrator, all his former accounts may be so far opened as to correct any mis
take or error therein, excepting that any matter in dispute between two parties 
which had been previously heard and determined by the court, shall not again 
be brought in question by either of the same parties without leave of the court. 

SEC. 12. If judgment shall be recovered against an executor or administrator 
for costs in any suit commenced or prosecuted by him in that capacity, the 
estate in his hands shall not be taken on execution for such costs, but execution 
shall be awarded ag~inst him as for his own debts, and the amount paid by him 
thereupon shall be allowed in his administration account, unless it shall appear 
to the judge of probate that tl1e suit was commenced or prosecuted unnecessarily 
or without any r easonable cause. 

CHAPTER VII. 

Regulating the proceedings when the estate of a deceased person is insolvent. 

SECTION 1. That when the estate of any person deceased shall be insolvent or 
insufficient to pay all his debts, it shall, after discharging his necessary funeral 
expenses and those of his last sickness, and the expenses of administration, be 
applied to the payment of his debts in the following order. 

1. Debts entitled to a preference under the laws of the United States. 
2. Public rates and taxes, and debts due the territory. 

. 3. Debts due to all other persons, and if there be not enough to pay all the 
debts of any one class, all the creditors of that class shall be paid ratably in 
proportion to their respective debts, and no payment shall be made to creditors 
of any one class until all those of the preceding class or classes, of whose claims 
the executor or administrator shall have had notice, shall be fully paid. 

' 
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SEC. 2. When it shall appear to the judge of probate, from the representa
tion of an executor or administrator, that the estate of the deceased will prob
ably be insufficient for the payment of his debts, the judge shall appoint two or 
more fit persons to be commissioners, to receive and examine all claims of cred
itors against the estate of the deceased, and to return to the probate court a list 
of all the claims that [691] shall have been paid before them, with the sum that 
they shall have allowed on each claim, and the commissioners, before entering on 
the duties of their office, shall be sworn to the faithful discharge thereof. 

SEC. 3. The commissioners of insolvency shall appoint convenient times and 
places for their meetings to receive and examine the claims of creditors, and 
shall give notice thereof by causing notifications to be pasted up in some public 
place in the town in which the deceased last dwelt, or in such other manner 
as the judge of probate, having regard to the circumstances of the case, shall 
order. 

SEC. 4. The period of six months after the commissioners are appointed, 
and such further time, not exceeding eighteen months, as the circumstances of 
the case may require, shall be allowed by the judge of probate for the creditors to 
present and prove their claims, and at the expiration of the time so allowed, 
the commissioners shall make their return to the judge. 

SEc. 5. When it shall satisfactorily appear to the judge of probate, that 
any person has a contingent claim against the estate which could not be proved 
as a debt before the commissioners, the judge shall, in ordering a dividend, 
leave in the hands of executors or administrators a su.m sufficient to pay such 
contingent creditor a proportion equal to what shall then be paid to the other 
creditors. 

SEC. 6. And if, at any time within four years after the date of the admin
istration bond, such contingent claim shall become absolute, it may be allowed 
by the judge of probate, and upon the allowance thereof, the creditor shall be 
entitled to a dividend thereon equal to what shall have been paid to the other 
creditors, so far as the same can be done without disturbing the former divi
dend. 

SEC. 7. Itf such claim shall not be finally established, or if the dividend 
thereon shall not exhaust the assets in the hands of the executor or administrator, 
the remaining assets shall be divided among all the creditors who shall have 
proved their debts. 

SEC. 8. Any person whose claim shall be disallowed in whole, or in part, by 
the commissioners, and any executor or administrator who shall be dissatisfied 
with the allowance of any claim, may appeal from the decision of the commis
sioners to the district court of the county in which the probate or administra
tion is granted, and in such case the demand shall be tried and determined in 
like manner as if an action had been brought therefor by the supposed creditor 
against the executor or administrator. 

(692] SEC. 9. Such appeal shall be claimed and notice thereof given, at the 
probate office, within thirty days after the return of the commissioners, and in the 
case of an appeal by an executor or administrator, he shall also give notice 
thereof to the creditor within the said thirty days. 

SEC. 10. The appeal shall be entered at the term of the court which shall 
be held next after the expiration of said thirty days, the supposed creditor 
shall there file a statement, in writing, of his claim, setting forth briefly and 
distinctly all the material facts which should be necessary in a declaration for 
the same cause of action, and the like proceeding shall be had thereupon in the 
pleadings, trial, and determination of the cause, as in an action at law prose
cuted in the usual manner, excepting that no execution shall be awarded against 
the executor or administrator for the debt, if any found due to the claimant, 

, 
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and the final judgment in the case shall be conclusive as to the claim in ques
tion, and the list of debts allowed by the commissioners shall be altered, if nec
essary, to conform thereto. 

SEc. 11. After the claiming of such appeal from the decision of the com
missioners, the parties may, if they think fit, waive a trial at law, and submit 
the claim to the determination of arbitrators, to be agreed on between them, 
and to be appointed accordingly, by a rule of the probate court, in whioh case 
the appeal shall not be entered at the court appealed to, and the award of such 
arbitrators, if confirmed by the probate court, shall be conclusive as to the 
claim, in like manner as is provided in the preceding section, with regard to a 
judgment in a court of common law. 

SEC. 12. The party prevailing upon any such appeal shall be entitled to 
costs, to be taxed and recovered as in common actions against the adverse party, 
which costs, if recovered against the executors or administrators, may be al
lowed to him in his administration account, out of the assets in his hands. 

SEC. 13. Any person, whose claim shall be disallowed by the commissioners, 
and who shall: by accident, mistake, or otherwise, and not by his own neglect, 
omit to claim or prosecute his appeal, as before provided, may, upon his peti
tion to the district court therefor, be allowed to claim and prosecute an appeal, 
in manner aforesaid, upon such terms as the court shall impose, if it shall ap
pear that justice requires a further examination of his claim: provided, that 
no such petition shall be sustained unless it be presented within two years after 
the r e- r 693] -turn of the commissioners, and within four years after the date of 
the administration bond. 

SEC. 14. The allowance of such appeal, and the judgment that may follow 
thereon, shall not disturb any distribution that may have been ordered before 
notice of the petition, or notice of the intention to present the same, shall have 
been given in writing at the probate office, or to the executor or administrator, 
but the debts, if any proved and allowed in the case last mentioned, shall be 
paid only out of such assets as may remain in, or come to, the hands of the 
executor or administrator after payment of the same due on such prior decree of 
distribution. 

SEC. 15. The commissioners may, when they shall think proper, require an 
oath to be administered to any claimant to make true answers to all such ques
tions as shall be asked of him, by them, relating to his claim, and they may 
thereupon examine him upon all matters relating thereto, and if he shall refuse to 
take such oath, or to answer fully all questions that shall be lawfully put to 
him, the commissioners may disallow his claim, and on any appeal from the award 
of the commissioners, the court, in which the appeal is pending, shall have like 
power to examine the claimant on oath, and to disallow his claim if he shall 
refuse to take the oath, or to answer fully upon his examination thereon . . 

SEC. 16. Any one of tl1e commissioners may administer the said oath to the 
claimant, and may also administer the oath to all witnesses produced and ex
amined before the commissioners, and any person guilty of perjury upon 

, such examination, either as claimant or as witness, shall be liable to the punish
ment provided for perjury in other cases. 

SEC. 17. After the expiration of thirty days from the return made by the 
commissioners, the judge of probate shall make such decree for the distribution 
of the effects among the creditors, as the ease shall require, according to the 
provisions of this chapter : provrided, however, if before making such decree, 
he shall have notice of any appeal from the commissioners, then claimed or 
pending, he may .suspend his decree until the determination of such appeal, or he 
may order a distribution among the creditors whose debts are allowed, leaving 
in the bands of the executor or administrator a sum sufficient to pay the claim-
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ants, whose demand is disputed, a proportion equal to what shall be paid to the 
other creditors. 

SEC. 18. If the whole assets should not have been distributed upon the first 
order of distribution, or if further assets should afterwards [694] come to the 
hands of the executor or administrator, the judge of probate shall make such 
further decree, or decrees, for the distribution thereof, as the case may require. 

SEC. 19. No action shall be brought against an executor or administrator, 
after the estate is represented insolvent, unless it be for a demand that is en
titled to a preference, and would not be affected by the insolvency of the estate, 
or unless the assets should prove more than sufficient to pay all debts allowed 
by the commissioners; and if the estate is represented insolvent, whilst an action 
is pending against the executor or administrator for any demand that is not 
entitled to such preference, the action may be discontinued without the pay
ment of costs, or if the demand is disputed the action may be tried and deter
mined, and judgment may be rendered thereon, in the same manner, and with 
the same effect, as is provided in case of an appeal from the award of the com
missioners, or the action may be continued at the discretion of the court, with
out costs to either party, until it shall appear whether the estate is insolvent, 
and if it should not prove to be insolvent the plaintiff may prosecute the action 
as if no such representation had been made. 

SEC. 20. Every creditor of an estate that proves to be insolvent, who shall 
not have presented his claim for allowance, in the manner prescribed in this 
act, shall be forever barred from recovering the same unless further assets of the 
deceased shall come to the hands of the executor or 8dministrator, after the 
decree of distribution, in which case his claim may be proved, allowed, and paid, 
in the manner, and with the limitations, provided in this chapter for the case of 
contingent debts. 

SEc. 21. If, after the report of the commissioners of insolvency, the assets 
shall prove to be sufficient to pay all the debts allowed under the commission, 
the executor or administrator shall pay the same in full, and if any other debts 
shall after-\•Vards be recovered against him he shall be liable there£ or only to 
the extent of the assets then remaining in his bands. 

SEC. 22. If there are two or more such crediltors the assets, if sufficient to 
pay their demands in full, shall be divided among them, in proportion to the 
amount of their respective debts. 

SEC. 23. The executor or administrator, in such case, shall be permitted to 
prove, under the general issue, the amount of assets in his hands, and thereupon 
judgment shall be rendered in the usual form, but execution shall not issue for 
more than the amount of such assets, [ 695] and if there is more than one judg
ment-the court shall apportion the amount between them. 

SEc. 24. If any executor or administrator shall neglect to render and settle 
his accounts in the probate court, within six months after the return made by the 
commissioners, or after the final liquidation of the demands of the creditors, or 
within such further time as the judge of probate shall allow therefor, so as to 
delay a decree of distribution, such neglect shall be deemed unfaithful admin
istration, and a breach of the condition of his bond, and the executor or ad
ministrator may be forthwith removed, and he shall also be liable in a suit on 
the bond for all damages occasioned by his default. 

SEC. 25. When the estate of any deceased person shall be represented in
· solvent, and an allowance shall be thereupon made to his widow, if the estate 
shall afterwards prove to be solvent, the judge of probate may, by a new decree, 
make such further allowance to the widow as the circumstances of the case may . . 
require. 
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SEC. 26. If it shall not be ascertained at the end of three years after the 
granting of letters testamentary, or of administration, whether any estate that 
has been represented insolvent, is or is not so in :fact, any creditor, whose 
claim shall not have been presented before the commissioners, may commence 
an action therefor against the executor or administrator, and such action may 
be continued, without costs, for the defendant, until it shall appear whether 
the estate is insolvent, and if it should not prove to be so, the plaintiff may 
prosecute the action as if no such representation had been made. 

CHAPTER VIII. 

For the appointment of trustees for minors, and of their powers and dtuties. 

SECTION 1. Every person who shall be appointed a trustee for minors, or 
others, under any last will, excepting such as are exempt by the succeeding 
sections of this chapter, shall, before entering on the duties of his trust, give 
bond, with surety or sureties, to the judge of probate for the county in which 
the will shall have been proved, and in such sum as the judge shall prescribe, 
with condition as :follows: 

1. To make a true inventory of all the real estate, and all the goods, chattels, 
rights and credits belonging to him as trustee, and which [696] shall come to his 
possession· or knowledge, and to return the same into the probate court at such 
time as the judge shall direct. 

2. To dispose of and manage all such estate and effects, and faithfully to 
discharge his trust in relation thereto, according to law and the will of the 
testator. 

3. To render an account on oath of the property in his hands, and of the 
management and disposition thereof, within one year, and at any other times 
when required by the judge of probate. And, 

4. At the expiration of his trust to settle his accounts with the judge of pro
bate, and to pay over and deliver all the estate and effects remaining in his hands 
or due from him on such settlements to the person or persons who shall be 
entitled thereto, according to law, and the will of the testator. 

SEC. 2. Such trustee shall be exempt from giving bond as aforesaid, when the 
testator, in the will appointing him, shall have ordered or requested that such 
bond should not be taken, unless from a change in his situation or circumstances, 
or other sufficient cause, the judge of probate shall think it proper to reqt1ire him 
to give bond, and he shall also be exempted when all the persons interested in 
the trust fund, being of full age and legal capacity, shall certify to the judge of 
probate their consent that such bond shall not be required. 

SEC. 3. No trustee who shall have undertaken the trust before this act shall 
go into operation, shall be required to give bond in any case in which it shall 
not have been required by the laws in force at the time of his undertaking the 
trust, unless from a change in his situation or circumstances, or other sufficient 
r;ause, the judge of probate shall think it proper to require him to give ho11d. 

SEC. 4. Every person appointed a trustee, who shall neglect to give bond as 
aforesaid, within such time as the judge of probate shall allow for that purpose, 
shall be considered as having declined the trust. 

SEc. 5. Every such trustee may upon his own request, be allowed to resign 
bis trust when it shall appear to the judge of probate proper to allow the same. 

SEc. 6. No person succeeding to such trust, as executor or administrator of 
a former trustee, shall be required to accept the same against his will. 

SEC. 7. When any trustee appointed either by a testator, or by a judge of 
probate, shall become insane or otherwise incapable of discharging his trust, or 

• 
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evidently unsuitable therefor, the judge may after [697] notice to such trustee, 
and to all others interested, remove him and appoint another in his stead. 

SEC. 8. W11en any person appointed as trustee, shall decline or resign the trust, 
or shall die before the objects thereof shall be accomplished, if no adequate pro
vision is made by the will for supplying such vacancy, the judge of probate, shall 
after notice to all persons interested appoint a new trustee, to act alone or 
jointly with the others, as the case may be, and every trustee appointed by' the 
judge of probate by force of this or of the preceding section, shall have and 
exercise the same powers, rights and duties, whether as a sole or joint trustee, 
as if he had been originally appointed by the testator, and the trust estate shall 
vest in him in like manner as it did or would have vested in the trustee in whose 
place he is substituted; and the judge may moreover order such conveyance to be 
made by the former trustee or his representatives, or by the other remaining 
trustees, as may be proper or convenient to vest in the trustee newly appointed. 
either alone or jointly with the others as the case may be, the estate and effects 
that are to be held in trust. 

SEC. 9. Every trustee appointed by the judge of probate, shall before enter
ing on the duties of his trust, give bond in the manner prescribed in the first 
section, excepting only that the judge may dispense with the making and return
!Jlg of the inventory unnecessary, in which case the condition of the bond shall be 
altered accordingly. 

SEC. 10. In all cases when an inventory is required to be returned by any 
tr11stee, the estate and effects shall be appraised by three suitable persons, to be 
appointed and sworn as is prescribed by law with respect to the estate of a 
deceased testator or intestate. 

SEC. 11. The judges of probate in their respective counties and also the 
supreme and district courts when sitting within or for the proper county, may 
on the application of the trustee, or of any person interested in the trust estate, 
after notice to all other persons interested therein, authorize or require the 
trustee to sell any stock in the public funds, or in any bank, insurance company, 
or other corporation, or any other personal estate or effects held by him in 
trust, and to invest the proceeds of such sale, and also any other trust moneys 
in his hands, in real estate or in any other manner that shall be most for the 
interest of all concerned therein, and the said courts respectively may, from time 
to time, give such further directions as the case may require, for managing, in
vesting and disposing of the trust fund, subject to any provisions contained in 
the will respecting the disposal of the trust estate. 

[698] SEC. 12. Any bond given by a trustee as provided in this chapter, may 
be put in suit by order of the judge of probate for the use and benefit of any per
son interested in the trust estate, and the proceedings in such suit shall be con
ducted in like manner as is provided in the chapter providing for the settlement 
of the estates 0£ deceased persons with respect to bonds given by executors or 
administrators. 

CHAPTER IX. 

General provisions concerni1ig the settlement of the estates of deceased persons. 

SECTION 1. When any judge of probate shall be disqualified to act in any 
case within his jurisdiction, by reason of his personal interest, or of his relation 
to any of the parties, such case shall be transferred to the probate court of any 
adjoining county, and the judge of such adjoining county shall have jurisdic
tion thereof, and shall proceed therein, in all re~ects as he would and ought to 
have done if the case had originated within his own county. 
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SEc. 2. When two or more persons are appointed executors, administrators or 
testamentary trustees, the judge may take separate bonds, with sureties from 
each of them, or a joint bond with sureties from all of them together, and in all 
bonds with sureties given to any judge of probate all of the sureties shall be 
inhabitants of this territory, and such as the judge shall approve. 

SEO. 3. The bond given by executors or administrators for the discharge of 
their trust, may be put in suit by any creditor of the deceased for his own benefit, 
when he shall have recovered judgment 'for his debts against the executor or 
Hdministrators, and they shall have neglected, upon demand made by the creditor, · 
to pay the same, or to show sufficient goods or estate of the deceased to be taken 
in execution for that purpose. 

SEC. 4. If the estate be insolvent, a suit on the bond may be brought by any 
creditor when the amount due to him has been ascertained by the decree of dis
tribution, if the executor or administrator shall neglect to pay the same when 
demanded. 

SEC. 5. Such a suit may be brought by any person as next of kin, to recover 
his share of the personal estate, after a decree of the probate court declaring 
the amount due to him, if the executor or administrator shall neglect to pay the 
same when demanded. 

[ 699] SEc. 6. When it shall appear, on representation of any person inter
ested in the estate, that the executor or administrator has failed to perform his 
duty in any other particular than those before specified, the judge of probate 1nay 
authorize any creditor, next of kin, legatee, or other person aggrieved by ruch 
mal-administration to bring an action on the bond. 

SEc. 7. In all the preceding cases the writ shall be endorsed by the person for 
whose benefit, or at whose request the action is brought, or by their attorney, 
and the endorsers shall be liable for the costs of suit, and the execution therefor 
shall be issued against them and not against the judge of probate; and when 
the action is brought for the benefit of any person, or persons, as creditors or 
next of kin as before provided in this chapter, there shall be a further endorse
ment on the writ, specifying that it is brought for the use or benefit of such 
creditors or next of kin. 

SEC. 8. If the principal in any such bond shall be resident within this terri
tory, and shall not be made a defendant in the action, or shall not be served 
with process, the court may, at the request of any of the sureties, continue or 
postpone the action so long as may be necessary to summon or bring in the prin
cipal as provided in the following section. 

SEc. 9. The sureties may, thereupon, take out a writ in such form as the 
court shall prescribe, to arrest the principal, or to summon him to appear and 
answer as a defendant in the original action, and if, after being duly served 
with such process to appear and answer to the suit, he shall neglect to do so, 
and if the judgment shall be for the plaintiff, it shall be rendered against the 
said principal obligor, together with the other defendants, in the same manner 
as if he had been originally a party to the suit. 

SEC. 10. Every suit on the administration bond shall be brought in the dis
trict court held in the county in which the bond is taken, and when it shall ap
pear that the condition of the bond has been broken, the court upon a hearing 
shall award execution in manner following : 

1. If the action is brought for the benefit of any particular person as a 
creditor, or next of kin, execution shall be awarded in the name of the plaintiff, 
but expressed to be for the use of such person for the amount due him. 

2. If it is brought for a breach of the condition, in not accounting for the 
estate as required in the chapter regulating executors and administrators rend
ering their accounts and settling estates, the ex-[700]-e<'ution shall be awarded 
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in the name of the plaintiff without expressing that it is for the use of any 
other person. 

3. If it is brought £or any other breach of the condition of the bond, execu
tion shall be awarded, without expressing that it is for the use of any particular 
person , for the full value of all the estate of the deceased that shall have come 
to the hands of the executor or administrator, and for which he shall not satis
factorily account, and for all such damages as shall have been occasioned by his 
neglect or maladministration. 

4. I£ there be two or more persons for whose use execution is to be awarded, 
as provided in this section, a separate execution shall be issued for the sum due 
to each of them. 

5. The execution, in every case, shall include the costs of suit as well as 
debt or damages, and if there is more than one execution, the amount due for 
costs shall be equally divided between them. 

6. In every case the person, for whose use the execution is expressed to be 
a\'\rarded, shall be considered in all r espects as the judgment creditor, and may 
cause the same to be levied in his own name, and for his own benefit, as if the 
action had been brought and the judgment recover ed in his name. 

SEC. 11. All moneys received on any execution issued as aforesaid, ( unless 
such execution be awarded for the use of a creditor, or person next of kin, as 
provided in the first subdivision of the preceding section,) shall be paid over 
to the co-executor or co-administrator, if there be any, or to whomever shall then 
be the rightful executor or administrator, and shall be assets in his hands to be 
administered according to law. 

SEc. 12. I f , after the awarding of execution as heretofore provided in this 
chapter, the executor or administrator shall commit a new breach of the condi
tion of the bond, or if any cr editor, next of kin, legatee, or other person interested 
in the estate, shall have a claim for further damages on account of any neglect 
or maladministration of the executor or administrator, a writ of scire facias on the 
original judgment may be sued out in like manner as is provided for the com
mencement of the original suit, and the court shall thereupon proceed to award 
a new execution in like manner as might have been done in the original suit. 

SEC. 13. After the settlement of any estate by an executor or administrator, 
and after the expiration of the time limited for the commencement of actions 
against him by the creditors of the deceased, the heirs, next of kin, devisees, and 
legatees of the deceased shall be liable, [701] in the manner provided in the fol
lowing sections, for all debts which could not l1aYe been sued for against the 
executors or administr ators, and for which provisions shall not have been made 
according to the act regulating the payment of debts and legacies of deceased 
persons. 

SEC. 14. Any such creditor, whose right of action shall first accrue after the 
expiration of the said time of li1nitation, and whose claim shall not have been 
presented to the judge of probate. or if presented, shall not have been allowed 
as provided in the chapter regulating the payment of debts and legacies of de
ceased persons. may recover the same against the l1eirs and next of kin of the 
deceased, and the devisees and legatees under his will, each of whom shall be liable 
to the creditor to an amount not exceeding the value, whether of r eal or personal 
estate, that he shall have received from the deceased: provided, that if, by the 
will of the deceased, any part of his estate, or any one or more of the devisees or 
legatees shall be made exclusively liable for the debts in exoneration of the residue 
of the estate, or of the other devisees or legatees, the provisions of the will shall 
be complied with in that r espect, and the persons and estate so exempted by the 
will shall be liable for only so much of the debt, if any, as cannot be recovered 
from those who are first chargeable therewith: and provided further, that no such 
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s11it shall be maintained unless it be commenced within one year next after 
the time when the right of action shall first accrue. 

SEC. 15. If any of the said heirs, next of kin, devisees or legatees, shall die 
without having paid his just proportion of such debts, his executors and admin
istrators, shall be liable therefor, as for his proper debt, to the extent to which 
he ,vould have been liable if living. 

SEc. 16. If in the case specified in the two preceding sections, there s4all be 
more than one person liable for the debt, the creditor may recover the same in 
a bill in eq11ity, in the court of chancery, against all the persons so liable, or 
as many of them as are within the reach of process, and the court shall thereupon 
determine ,Yhat sum, if any, is due to the plaintiff, and also how much each 
one of the defendants is liable to pay towards the satisfaction of the debt, and 
may award execution and other process therefor. 

SEC. 17. If any one of the heirs, devisees or others, who are originally liable 
for the debts, shall be insolvent or unable to pay his proportion thereof, or shall 
be beyond the reach of process, the other shall nevertheless be liable to the 
creditors for the whole amount of bis debt: provided, that no one shall be com
pelled to pay more than the amount received by him from the estate of the 
deceased. 

[702] SEC. 18. No such suit sl1all be dismissed or barred, for want of includ
ing as defendants, all tl1e persons who might have been so included, but in any 
stage of the case, the court may award proper process to bring in any other 
parties, and may allo,v sucl1 amendments as may be necessary to charge them 
as defendants 11pon such terms as the court shall think reasonable. 

SEc. 19. If in consequence of insolvency, absence or from any other cause, 
any one of the persons liable for s11ch debt, shall fail to pay his just proportion 
thereof to the creditor, he shall be liable to indemnify all, who shall by reason of 
such failure on his part, have paid more than their just proportion of the debt; 
sucl1 indemnity to be recovered by all of them jointly, or in separate actions by 
any one or more of them for his or their parts respectively, at their election. 

SEC. 20. "\Vhen any letters of administration shall be revoked, or when any 
c-x('cutol' or adn1inistrator shall be ren1oved, all previous sales, whether of real 
or personal estate, made lawfully by the executor or administrator, and with 
good faitl1 on the part of the purchaser, and all other lawful acts done by such 
executor or ad1ninistrator shall remain valid and effectual. 

SEC. 21. "When administration shall be taken in this territory, on the estate 
of any person ,vho was an inhabitant of any other territory, state, or country, 
his estate fo11nd here, after payment of his debts, shall be disposed of according 
to his last ,vill, if he left any duly executed according to the laws of this territory,. 
and if there he no sucl1 " ' ill bis real estate shall descend according to the laws 
of tl1is territory, and his personal estate shall be distributed and disposed of ac
cording to the laws of the country of which he was an inhabitant. 

SEC. 22. Upon the settlement of such an estate, and after the payment of all 
debts for ,Yhich the same is liable in this territory, the residue of the personal 
estate, if any, ma:y he distributed and disposed of in manner aforesaid by the 
probate court in which the estate is settled, or it may be transmitted to the exec-

. utor or ad1ninistrator, if there be any in the territory or country where the 
deceased had his clo1nicile, to be there disposed of according to the law of the 
place, as the court under the circumstances of the case shall think best. 

SEC. 2:1. If s11ch deceased person died insolvent, his estate found in this ter
ritory shall, as far as practicable, be so disposed of that all his creditors, here 
and else,vhere, may receiv-e each an equal share in proportion to their respective 
debts. 

• 
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SEC. 24. To ~h~s end his e~tate s~1all n~t be transmitted to the for-[703]-eign 
-executor or a<ln:un1strato~' until all Ju~ creditors, ,vbo are citizens of this territory, 
shall have received the Just proportion that ,vould he dl1e to them if the " ·hole 
estate of the. deceased, wl!e~ever found, that is applicahle to the payment of 
con~1no11 . crec~1tors, \Vere . divided a1?on_g all the said creditors in proportion to 
their respective debts, ,v1thout preferring any one species of debts to another. 

SEC. 25. In such a case no creditor, not being a citizen of this territory shall 
be paicl out of the assets found here, until all those who are citizens shall have 
received their just proportion, as provided in the preceding section. 

SEC. 26. If there be any residue, after such payment to the citizens of this 
territory, the sa1ne may be paid to any other creditors ,vho shall have duly proved 
thejr_ debts here, in proportion to the amount clue to each of them respectiYcly: 
provided, that no one shall receive more than would be due to him if the ,vhole 
,,state were divided ratably among all the creditors, as before provi<led, and the 
balance, if any, may be transmitted to the foreign executor or administrator, 
or if there be none such, it shall, after the expiration of four years from the 
appointn1ent of the administrator, be distributed ratably among all the creditors, 
both citizens and others, who shall have proved their debts in this territory. 

REC. 27. "\\Then any perso11, who is hound hy a contract in writing to convey 
ar1y real estate, sl1all die before making the conveyance, the other party may 
ha ,·e a bill in equity, in the court of chancery, to enforce a specific performanctl 
0f the contract by the heirs, devisees, or the executors or administrators of the 
dPceased party. 

8Ec. 28. The court shall hear and determine every such case according to tbe 
cuu1·se of proceedings in chancery, and shall make such decree therein as j11stice 
nnrl equity shall require. 

SEC. 29. If it shall appear that the plaintiff is entitled to l1ave a conveyance, 
the: court may authorize and require the executor or administrator of the , le
Jeased party, to convey the estate in like manner as the deceased person might 
and 01u:rht to have done if living, and if his heirs or tlevisees, or any of them, arc 
,vithin this territory, and competent to act, the court may require them, or either 
of them, instead of the executor or administrator, to convey the estate in the 
n1anner before mentioned, or may require them, or either of them, to join io 
~uch conveyance with the executor or administrator. · 

SEC. 30. Every conveyance, made in pursuance of such decree, shall (704) he 
effectual to pass the estate contracted for, as fully as if ,vhen made by the con
tracting party hin1self. 

8Ec. 31. I.f the defendant, in such suit, shfl 11 r efuse or neglect to make a con
veyance, according to the decree, the court may enter a judgment that the plnin• 
tiff sh:lll receive possession of the land contracted for, to hold according to the 
tcrn1s of the intended conveyance, and may issue a writ of seizen thercupc,n, in 
the form that is used upon a recovery in real action. and the plaintiff r.aving, hy 
fol're of sucl~ writ, obtained possession of the premises, shall hold the samr jn 
like manner as if they had been conveyed in pursuance of the decree. 

REC. 22. The preceding section shall not pre-vent the court fron1 enforcihg 
th-?ir d0cree hy any other proper process. according to the course of proceedings in 
~ltancery. 

8Ec. 33. If any person, to whom the conveyance was to be mail,\, shall <1le 
before such suit is brought, or before the conveyance is completed, any person 
who would have been entitled to the estate under him, as heir, devisee, or other
'""ise, in case the conveyance had been made according to the terms of the con
tract, may commence such suit. or may prosecute it, if already commenced, and 
the conYeyance shall thereupon be so made as to vest the estate in the same 
persons who would have been so entitled to it. 

~ 
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SEc. 34. If the party to whom any such conveyance was to be made, or those 
entitled to claim under him, shall not commence and prosecute a suit in the 
manner before provjded, and if the heirs of the deceased person are not within 
the territory, or are under age or otherwise incompetent to make the conveyance, 
it may be made by the executor or administrator of the deceased person, upon 
a decree in the court to be obtained for that purpose in manner following. 

• SEO. 35. The executor or administrator of the deceased person, or any other 
one or more of his heirs, may have a bill in equity in the court of chancery, 
setting forth the contract and the circumstances of the case, whereupon the 
court may by their decree, authorize and req11ire the executor or administrator, 
to c:onvey the estate in like manner as the deceased person might and ouglit to 
have done if living. 

SEC. 36. A conveyance made or tendered in pursuance of such decree shall 
be deemed a performance of the contracts on the part of the deceased person 
so far as to hold the other contracting party, and his heirs, executors and ad
ministrators to a performance thereof, on his and their part. 

SEC. 37. Whenever the sureties in any bond given to the judge of [705] pro
bate shall be insufficient, the district court or the probate court, on the petition of 
auy person interested, and after notice to the principal in the bond, may r eq11ire 
a new bond to be given, with such surety or sureties as the court shall judge 
sufficient. 

SEC. 38. Any surety in a bond given to the judge of probate, may at any 
time after the expiration of six years from the date of the bond, upon his 
petition to the district court or court of probate, be discharged from all further 
responsibility upon such bond, if the court after due notice to all persons in
terested, shall think it reasonable and proper to discharge him, and the principal 
shall theret1pon give a new bond with such surety or sureties as the court shall 
judge sufficient. 

SEO. 39. Itf, in the cases specified in the two preceding sections, the principal 
shall not give such new bond within such time as shall be ordered by the court, 
he shall be r emoved from his trust and some other person may be appointed in 
his stead, as the circumstances of the case may require. 

SEC. 40. When a new bond shall be required as above provided, the sureties 
in the prior bond shall, nevertheless, be liable for all breaches of the condition 
committed before the new bond shall be approved by the judge of probate. 

8Ec. 41. When any account is rendered in the probate court by two or more 
joint executors, or administrators, or trustees, the judge of probate may, in his 
discretion, allow the account upon the oath of any one of them. 

SEC. 42. "v\7ben an execu'tor, administrator, guardian, or trustee, shall have 
paid or delivered over to any person, entitled thereto, the money, or other prop
erty, in his hands, as required by any decree of distribution, or other decree of 
the probate court, he may perpetuate the evidence of such payment by presenting 

, to the said court, within one year after such decree was made, an account of 
such payments, or the delivery over of such property, which being proved to the 
satisjaction of the judge, and verified by the oath of the party, shall be allowed 
as his final discharge, and ordered by the judge to be recorded, and such dis
charge shall forever exonerate the party and his sureties from all liability under 
such decree. unless his account shall be impeached for fraud or manifest error. 

SEC. 43. If any sum of money, directed by a decree of the probate court to 
be paid over, as mentioned in the last section, shall remain, for the space of six 
months, unclaimed, the executor, administrator, guardian, or trustee, may de
posit the same in some safe institution, or [706] may invest it in some stock or 
stocks, as the court of probate shall direct, to accumulate for the benefit of the 
person entitled thereto, and such deposit or investment shall be made in the name 
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of the judge of probate, for the time being, and shall be snbject to the order of the 
said. judge and hi~ suc~essors in office, as hereinafter provided, and the person 
making such deposit or investment, shall file in the probate court a memorandum 
thereof, with the original certificates, or other evidence of title thereto which 
shall be allowed as a sufficient voucher for such payment under the said' decree 
. :')EC. 44. V\7hen the per~on en~itled to the money dep~sited, shall satisfy th~ 
Judge of pr?bate, for ~he time being, of his right to receive the same, the judge 
shall cal1Se it to be paid over and transferred to him. 

SEC. 45. The co~t of chancery may hear and determine, in equity, all dis
p11tes and controversies between co-executors and co-administrators and between 
'.beir respective legal representatives, in all cases where there i; not a plain 
adequate and complete remedy at law. ' 

SEc. 46. Any person aggrieved at any order, sentence decree, or denial of 
the judge of probate, in any case, or relating to any m~tter provided fo~ in 
this act, may appeal therefrom to the district court, in the manner prescribed by 
law. 

CHAPTER X. 

Of the sale of lands for the payment of debts, by executors, administrators, 
and g1tardians. 

SECTION 1. When the goods and chattels of any deceased person, in the hands 
of his executor or administrator, shall be insufficient to pay all his debts, with 
the charges of administering his estate, his executor or administrator may sell 
his r eal estate for the purpose, upon obtaining a license therefor, and proceed
ing therein, in the manner hereinafter provided. 

SEC. 2. Such license may be granted by the district court, or by the court of 
probate, in the county in which the letters testamentary, or of administration, 
were granted. 

SEC. 3. In order to obtain such license the executor or administrator shall pre
-sent to the court a petition, setting forth the amount of the debts due from the 
d eceased, as nearly as they can be ascertained, and the amount of the charges 
-of administr ation, and the value of the personal [707] estate, and if it shall be 
necessary to sell only a part of the real estate, he may also set forth the value, de
scription, and condition of the estate, or of sucl1 part thereof as he shall propose 
to sell, and the court may, in all cases ,vhen it is not necessary to sell the whole, 
·decide and direct what specific part of the estate shall be sold. 

SEC. 4. If it shall be represented in such petition, and shall appear to the 
court, that it is necessary to sell some part of the r eal estate, and that by such 
partial sale the residue of the estate, or some specific part or piece thereof, would 
be greatly injured, the court may license the sale of the whole estate, or such 
part thereof as the court shall think necessary and most for the interest of all 
concerned therein. 

SEC. 5. Every such petition, when made to the district court, shall be accom
panied by a certificate from the judge of probate of the county where the e"x.ec-
11tor or administrator was appointed, setting forth the amount of the debts due 
from the deceased, so far as they are ascertained, and the value of his real and 
-personal estate, and when the petitioner shall pray for the sale of more than 
is necessary for the payment of debts, in order to prevent damage to the residue, 
the judge of probate shall further certify his opinion, whether it is necessary that 
the whole or a part of the estate should be sold, and, if part only, what part. 

SEC. 6. When the executor or administrator is licensed to sell more than is 
necessary for the payment of debts, he shall, before the sale, give bond, with 
sufficient surety or sureties, to the judge of probate for the county in which he 
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-was appointed, with condition to account for all the proceeds of the sale that 
-shall remain after payment of the debts and charges for which the land was 
sold, and to dispose of the same according to law. 

SEC. 7. If there should be, in the last will of the deceased, any disposition of 
his estate for the payment of his debts, or any provision which may require or 
induce the court to marshal the assets in any manner different from that which 
the law would otherwise prescribe, such devises or parts of the will shall be set 
forth in the petition, and a copy of the will shall be exhibited in the court, and 
the assets shall be marshaled accordi'ngly, so far as it can be done consistently 
with the rights of the creditors. 

SEc. 8. No such license shall be granted until notice of the petition, and of the 
time and place of hearing the same, shall have been given to all persons interested 
in the estate, that they may appear and show cause why the same should not 
be granted; such notice to be served on them personally, fourteen days at least 
before the time appointed for [708] hearing the petition, or to be published three 
weeks, succE:lssively, in such newspaper as the court shall order; provided, how
ever, if all the said persons interested signify, in writing, their assent to such 
·sale, the notice may be dispensed with. 

SEC. 9. Such license shall not be granted, if any of the persons interested in 
the estate, shall give bond to the e~ecutor or administrator, in such sum, and 
with such sureties, as shall be approved by the court, with condition to pay all 
the debts mentioned in the petition that shall eventually be found due from the 
estate, with the charges of administering the same, so far as the goods and chat
tels, rights and credits, of the deceased shall be insufficient therefor. 

SEC. 10. If the facts set forth in the petition shall be proved to the satisfaction 
of the court, and if no sufficient cause be shown to the contrary, the court shall 
grant the license, and the executor or administrator shall be thereupon authorized 
to execute, in due form of law, conveyances of such real estate as he shall sell, 
which conveyances shall be effectual to pass to the purchaser all the estate, right, 
title, and interest in the granted premises which the testator or intestate had 
therein at the time of his decease, or which was then in any way chargeable with 
the payment of his debts. 

SEC. 11. Every executor and administrator, licensed to sell real estate as afore
said, shall, before fixing on the .time and place of sale, take and subscribe an 
oath before the judge of probate, or before some justice of the peace, in sub
stance as follows: that in disposing of the estate which he is licensed to sell he 
will use his best judgment in fixing on the time and place of sale, and that he 
will exert his utmost endeavors to dispose of the same in such manner as will be 
most for the advantage of all interested therein. 

SEC. 12. When the oath prescribed in the preceding section shall be taken 
before a justice of the peace, the executor or administrator shall, within one year 
thereafter, return into the probate office a certificate thereof under the hand of 
the justice of the peace before whom such oath was taken. 

SEC. 13. The executor or administrator shall give public notice of the time 
and place of such sale, by causing notifications thereof to be pasted up, thirty 
days at least before the sale, in some public place in the township where the 
deceased person last dwelt, and in two adjoining townships, if there be so many 
in the county, and also in the township where the lands lie, or the court which 
licenses the sale, may order such notice to be published three weeks, successively, 
in any news-[709]-paper instead of the pasting up of such notifications, and the 
executor or administrator shall publish the same accordingly. 

SEC. 14. An affidavit of the executor or administrator, or of the person em
ployed by him to give such notice, being made before the judge of probate, or 
oefore some justice of the peace and filed and recorded, together with a copy of 

32 
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the notice in the probate office within one year after the sale, shall be admitted 
as evidence of the time, place and manner of giving the notice. 

SEC. 15. Every such sale shall be made by public auction, and if, at the time 
appointed for the sale, the executor or administrator shall deem it for the interest 
of all persons concerned therein, that the sale should be postponed, he may ad
journ it for any time not exceeding three months. 

SEC. 16. In case of such adjournment, notice thereof shall be given by a public 
declaration at the time and place first appointed for the sale, and if the ad
journment shall be for more than one day, further notice thereof shall be given 
by posting or publishing, as the time and circumstances may admjt. 

SEC. 17. No such license shall be in force for more than one year after the 
granting thereof. 

SEc. 18. When a testator shall have given any legacy, by a will, that is effec
tual to pass or charge real estate, and his goods, chattels, rights, and credits, 
shall be insufficient to pay such legacy, together with his debts and charges of 
administration, the executor or the administrator, with the will annexed, may 
be licensed to sell his real estate for that purpose in the same manner and upon 
the same terms and conditions as are prescribed in this act in the case of a sale 
for the payment of debts. 

SEC. 19. When an executor or a.dministrator shall be appointed in any other 
territory or state, or in any foreign country, on the estate of any person dying 
out of this territory, and no executor or administrator shall be appointed in 
this territory, the foreign executor or administrator may file an authenticated 
copy of his appointment in the probate court for any county in which there 
may be any real estate of the deceased, after which he may be licensed by the 
same probate, or by the district court in any county, to sell real estate for the 
payment of debts or legacies and charges of administration, in the same manner 
and upon the same terms and conditions as are prescribed in the case of an 
executor or administrator appointed in this territory, excepting in the particu
lars in which a different provision is hereinafter made. 

[710] SEC. 20. When it shall appear to the court granting the license, that 
such foreign executor or administrator is bound with sufficient surety or sureties, 
in the state or country in which he was appointed, to account for the proceeds of 
such sale, for the payment of debts or legacies, and charges of a.dministration, 
and a copy of such bond, duly authenticated, shall be filed in the probate court 
of the county where the copy of his appointment is filed, no further bond, for 
that purpose, shall be required of him here, otherwise, before making such sale 
he shall give bond, with sufficient sureties, to the judge of probate for the 
same county, with condition to account for and dispose of the said proceeds for 
the payment of the debts or legacies of the deceased, and the char_ges of ad
ministration according to the law of the state or country in which he was ap
pointed. 

SEC. 21. When such foreign executor or administrator is licensed to sell more 
than is necessary for the payment of debts, legacies, and charges of a,dministra
tion, as before provided for in this act, he shall, before making the sale, give 
bond, "11th sufficient surety or sureties, to the judge of probate, with condition 
to account, before the same judge, for all the proceeds of the sale that shall re
main after the payment of the said debts, legacies, and charges, and to dispose 
of the same according to law. 

SEC. 22. Every foreign executor or administrator, licensed to sell real estate 
as provided in this act, shall, before fixing on the time and place of sale, take 
and sl1bscribe an oath like that required to be taken in the like cases by an 
executor or administrator appointed in this territory, and he shall give public 
notice of the time and place of sale, and shall proceed therein in like manner as 
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is prescribed for an administrator appointed here when making such a sale, and 
the evidence of the giving of such notice may be perpetuated in the same manner. 

SEO. 23. All proceedings required to be had in a probate court in this ter
ritory, respecting such sale by a foreign executor or 3.dministrator, shall be had 
in the court for the county in which an authenticated copy of his appointment is 
filed, as provided in the twenty-first section. 

SEC. 24. When tl1e goods, chattels, rigl1ts, and credits in the hands of the 
guardian of any minor, or of any idiot, or insane person, or of any person under 
guardianship on account of excessive drinking, gaming, idleness, or debauchery, 
shall be insufficient to pay all the just debts of the ward, with the charges of 
managing his estate, the guardian may be licensed to sell his real estate for that 
pt1rpose, in like man-[711 ]-ner and upon the like terms and conditions as are 
prescribed in this chapter in tl1e case of a sale by executor or administrato_r, 
excepting in the particulars in which a different provision is hereinafter made. 

SEC. 23. If it shall be represented in the petition by the guardian, and shall 
appear to the court, that it is necessary to sell some part of the real estate of 
the ward, and that by such partial sale the residue of the estate, or of some 
specific piece or part thereof, would be greatly injured, the court may license a 
sale of the whole estate, or of such part thereof as the court shall think necessary 
and most for the interest of all concerned, the guardian giving bond to account 
for the surplus of the proceeds of the sale in like manner as is prescribed in this 
chapter in the case of a like sale by an executor or administrator . . 

SEC. 26. No license shall be granted, as provided in the two preceding sec-
tions, in any case excepting that of minors, unless the overseers of the poor of 
the township or county of which the ward is an inl1abitant, or in which he resides, 
shall certify, in writing, their approbation of such proposed sale. 

SEC. 27. All those who are next of kin, and heirs, apparent or presumptive, 
of the ward, shall be considered as interested in the estate, and may appear as 
such, and answer to the petition of the guardian, and when personal notice of 
the petition is required to be given, they shall be notified as persons interested, 
according to the provisions respecting. similar sales by executors and adminis
trators, contained in this chapter. 

SEC. 28. Such license, to a guardian in all the cases specified in this chapter, 
may be granted by the district court in any county, or by the probate court in 
\vhich the guardian was appointed. 

SEC. 29. When any minor, insane person, or spendthrift, residing without 
this territory, shall be put under guardianship in the territory or country in 
which he resides, and shall have no guardian appointed in this territory, the 
foreign guardian may file an authenticated copy of bis appointment in the pro
bate court for any county in which there may be any real estate of the ward, 
after which he may be licensed to sell the real estate for the payment of the 
debts of the ward and the charges of managing his estate, in the same manner 
and upon the same terms and conditions as are prescribed in this chapter, in 
the case of a guardian appointed in this territory, excepting in the particulars in 
which a different provision is hereinafter made. 

SEC. 30. When it shall appear to the judge of probate that the foreign guar
dian is bound, with sufficient surety or sureties, in the terri-[712]-tory, state, or 
country, ,vhere he was appointed, to account for the proceeds of such sale, and an 
authenticated copy of such bond shall be filed in the probate court, no further 
bond shall be required here, otherwise he shall give bond in like manner as is 
prescribed in this chapter in case of sales by foreign executors or administrators. 

SEC. 31. When such foreign guardian shall be licensed to sell more than 
is necessary to pay the debts and charges, he shall, before making the sale, give 
bond, with sufficient surety or sureties, to the judge of probate, with condition 
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to account, before the same judge, for all the proceeds of the sale that shall 
r emain after payment of the said debts and charges, and to dispose of the same 
according to law. 

SEC. 32. In all cases of a sale, by an executor, administrator, or guardian, of 
part, or the whole, of the real estate of his testator, or intestate, or ward, under 
a license granted by any court, by virtue of the provisions of this chapter, whether 
such executor, or administrator, or guardian, shall have been appointed in this 
territory or elsewhere, the surplus of the proceeds of the sale, remaining on the 
final settlement of the accounts, shall be considered as real estate, and disposed 
of among the same persons, and in the same proportion, as the real estate would 
have been by the laws of this territory, if it had not been sold. 

SEC. 33. Every guardian, whether appointed in this territory, or elsewhere, 
when licensed to sell real estate, as provided in this chapter, shall, before fixing 
on the time and place of sale, take and subscribe an oath, like that required to be 
taken in the same case by executors and administrators, and he shall give notice 
of the time and place of sale, and shall proceed therein in like manner as is pre
scribed in the same case for executors and administrators, and the evi.de11ce of 
the giving of such notice may be perpetuated in the same manner. 

SEC. 34. If any person shall appear and object to the granting of any license, 
prayed for under the provisions of this chapter, by an executor, administrator, 
or guardian, and if it shall appear to the rourt that either the petition or ob
jection thereto is unreasonable, they may, in their. discretion, award costs to 
the party prevailing in the case. 

SEC. 35. No action, for the recovery of any estate, sold by an executor or ad
ministrator, under the provisions of this chapter, shall be maintained by any 
heir, or other person, claiming under the deceased testator or intestate, unless 
it be commP.nced within five years next after the sale, and no action, for any 
estate, sold in like manner by a guardian, shall be maintained by the ward, or 
by any person claiming under bim, unless it be commenced within five years 
next after the ter- [713 ]-mination of the guardianship, excepting only that persons 
out of tl1e territory, and minors, and others under any legal disability to sue at 
the time " ·hen the right of action shall :first accrue, may commence such action at 
any time within five years after the removal of the disability, or after their return 
to the territory. 

SEC. 36. In case of an action relating to any estate sold by an executor, ad
ministrator, or guardian, in which an heir, or other person, claiming under the 
deceased, or in which the ward, or any other person claiming under him, shall 
.~0ntest the validity of the sale, it shall not be avoided on account of any irregu
larity in the proceedings, provided it shall appear, 

1. That the executor, administrator, or guardian, was licensed to make the 
sale. by a court of competent jurisdiction. 

2. Tl-.at he gave a bond, which was approved by the judge of probate, in 
case any bond were required by the court upon granting the license. 

3. That he took the oath prescribed in this chapter. 
4. That he gave notice of the time and place of sale, as prescribed herein. 

And 
5. That the premises were· sold accordingly,. by public auction, and are held 

by one who purchased them in good faith. 
S EC. 37. If, in relation to such sale, there shall be any neglect or misconduct 

in the proceedings of the executor, administrator, or guardian, by which any 
person inter ested in the estate shall suffer damage, such aggrieved party may 
r ecover compensation therefor in a suit on the probate bond, or otherwise as 
the case may require. 
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SEC. 38. If the validity of a sale by an executor, administrator, or guardian, 
shall be drawn in question by any person claiming adversely to the title of the 
deceased testator or intestate, or of the ward, or claiming under any title that 
is not derived from or through the deceased person, or the ward, the sale shall 
not be held void on account of any inequality in the proceedings; provided it 
shall appear that the executor, administrator, or guardian, was licensed to make 
the sale by a court of competent jurisdiction, and that he did accordingly execute 
and acknowledge, in legal form, a deed for the conveyance of the premises. 

[714] CHAPTER XI. 

Of the sale of lands of minors and other persons under guardianship, and securing 
the proceeds f 01· thei1· use. 

SECTION 1. When the income of the estate of any person, under guardianship, 
whether as a minor, insane person, or spendthrift, shall be insufficient to main
tain the ward and his family, and to educate the ward when a minor, and the 
children of such insane person or spendthrift, his guardian may sell his real 
estate for that purpose, upon obtaining a license therefor, and proceeding therein, 
in the manner hereinafter provided. 

SEC. 2. When it shall appear, upon the representation of any such guardian, 
that it would be for the benefit of his ward, that his real estate, or any part 
thereof, should be sold, and the proceeds thereof be put out on interest or in
vested in some productive stock, his guardian may sell the same accordingly, upon 
obtaining a license therefor and proceeding therein, as hereinafter provided. 

SEC. 3. If the estate is sold for the maintenance of the ward and his family, 
and for the education of the ward when a minor, or the children of such insane 
person or spendthrift, as provided in the first section, the guardian shall apply 
the proceeds of the sale to that purpose, so far as n~cessary, and shall put out the 
residue, if any, on interest, or invest it in the best manner in his power, until 
the capital shall be wanted for the maintenance of the ward and his family, and 
for the education of the ward when a minor, and the children of such insane 
person or spendthrift, in which case the capital may be used for that purpose, 
as far as may be necessary, in like manner as if it had been personal estate of 
the ward. 

SEC. 4. If the estate is sold in order to put out and invest the proceeds, as 
provided in the second section, the guardian shall make the investment accord
ing to his best judgment, or in pursuance of any order that may be made, relating 
thereto, by the probate court, or by the district court, as provided by law. 

SEc. 5. In every case of the sale of r eal estate, as provided in this chapter, 
the residue of the proceeds, if any, remaining upon the final settlement of the 
accounts of the guardianship, shall be considered as real estate of the ward, and 
shall be disposed of a1nong the same per-[715]-sons, and in the same manner as the 
r eal estate would have been, if it had not been sold. 

SEC. 6. Such license, in either of the cases aforesaid, ma:r be granted by the 
district court in any county, or by the probate court for the county in which 
the guardian is appointed, and when the application is made to the district court 
it shall be accompanied by a certificate from the judge of probate for the same 
~ounty, setting forth his opinion as to the necessity or expediency of making the 
proposed sale. 

SEC. 7. In order to obtain such license the guardian shall present to the court 
a petition setting forth the condition of the estate, and the facts and circum
stances on which the petition is founded, tending to show the necessity or ex
pediency of a sale, and if, after a full examination, on the oath of the pet itioner 
or otherwise, it shall appear to the court, either that it is necessary or that it 
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would be for the benefit of the ward that the real estate, or any part of it, should 
be sold, they may grant a license therefor, specifying therein, whether the sale 
is to be made for the maintenance of the ward and his family, or in order that 
the proceeds may be put out and invested as aforesaid. 

SEC. 8. No such license shall be granted until notice, by public advertisement 
or otherwise, as the court shall order, shall have been given to the next of kin 
of the ward, and to all persons interested in the estate, to appear and show cause 
why the same should not be granted. 

SEC. 9. No such license. shall be granted for the sale of any real estate, ex
cepting that of a minor, unless the director of the poor of the township or place 
of which the ,vard is an inhabitant, or in which he resides, shall certify, in 
writing, their approbation of such proposed sale. 

SEC. 10. Every guardian, licensed to sell real estate as aforesaid, shall, before 
the sale, give bond to the judge of probate for the county in which he was ap
pointed, with surety or sureties, with condition to sell the same in the manner 
prescribed for sales of real estate by executors and administrators, and to ac
count for and dispose of the proceeds of the sale in the manner prescribed by 
law. 

SEC. 11. Such guardian shall also, before fixing on the time and place of sale, 
take and subscribe an oath, in substance, like that required to be taken by execu
tors, administrators, and guardians, when licensed to sell real estate. 

SEC. 12. He shall also give public notice of the time and place of sale, and 
shall proceed therein in like manner as is prescribed in the case of a sale by a 
g11ardian, and the evidence of the giving of such no- [716]-tice may be perpetu
ated in like manner and with the same effect as is provided in the like case in the 
law regulating the salP. of lands for the 'payment of debts. 

SEC. 13. No license, granted in pursuance of this chapter, shall be in force 
for more than one year after the time of granting the same. 

SEC. 14. When any minor, insane person, or spendthrift, residing without this 
territory, shall be put under guardianship in the state or country in which he 
resides, and shall have no guardian appointed in this territory, the foreign guar
dian may file an authenticated copy of his appointment in the probate court for 
any county in which there may be any real estate of the ward; after which he 
may be licensed by the probate court for the same county, or by the district 
court, to sell the real estate of the ward, in any county, in the same manner and 
upon the same terms and conditions as are prescribed in this chapter in the case 
of a g11ardian appointed in this territory, excepting in the particulars herein
after mentioned. 

SEC. 15. Every foreign guardian, so licensed to sell real estate, shall take and 
subscribe the oath required in the like case of guardians appointed in this ter
ritory, and shall give notice of the time and place of sale, and conduct the same 
in the manner prescribed for guardians appointed here, and may perpetuate the 
evidence of the notice in the same manner. 

SEC. 16. All the proceedings required to be had in any probate court in this 
territory, respecting such sale by a foreign guardian, shall be had in the court for 
the county in which the authenticated copy of his appointment is filed. 

SEC. 17. Upon every such sale, by a foreign guardian, the proceeds of the 
sale, or as much thereof as may remain upon the final settlement of the accoll!ts 
of the guardianship, shall be considered as real estate of the ward, and shall be 
disposed of among the same persons, and in the same proportions, as the real 
estate would have been, according to the law of this territory, if it had not b~en 
sold ; and the foreign guardian shall, in every case, before making the sale, give 
bond, with surety or sureties, to the judge of probate, with condition to account 
for and dispose of the same accordingly. 
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SEC. 18. If any person shall appear and object to the granting of any license 
prayed for under the provisions of this chapter, and if it shall appear to the 
court that either the petition or the objection thereto is unreasonable, they may, 
in their discretion, award costs for the party prevailing in the case. 

[717 ] SEC. 19. No action for the recovery of any estate, sold by a guardian 
under the provisions of tbis chapter, shall be maintained by tbe ward, or by any 
person claiming under him, unless it be commenced within five years next after 
the termination of the guardianship, excepting only, that persons out of tl1e terri
tory, and minors, and others under any legal disability, to sue at the time ,vhen 
tl1e rigl1t of action shall first accrue, may com1nence their action at any time 
witl,iu five years after the removal of the disability, or after their return to the 
territory. 

SEC. 20. In case of an action relating to any estate sold by a guardian, under 
the provisions of this chapter, in ,vhich the ,vard, or any person claiming under 
him, shall contest the validity of the sale, the same sl1all not be avoided on ac
count of any irregularity in the proceedings, provided it shall appear, 

1. That the guardian was licensed to make the sale by a court of competent 
jurisdiction. 

2. That he gave a bond, ,vhich was approved by the judge of probate, in 
case any bond ,vere required by the court upon granting the license. 

3. That he took the oath prescribed in this chapter. 
4. That he gave notice of the time and place of the sale, as prescribed herein. 

And 
5. That the premises were sold accordingly, by public auction, and are held 

by one who purchased them in good faith. 
SEC. 21. If, in relation to such sale, there should be any neglect or misconduct 

in the proceedings of the guardian, by which any person interested in the estate 
shall suffer damage, such aggrieved party may recover compensation ther.efor in 
a suit on the guardiansl1ip bond, or otherwise, as the case may require. 

SEC. 22. If the validity of any sale made by a guardian, under the provisions 
of this chapter, shall be drawn in question by any person claiming adversely to 
the title of the ,vard, or claiil'Ling under any title that is not derived from or 
through the ward, the sale shall not be held void on account of any irregularity 
in the proceedings: provided, it shall appear that the guardian was licensed to 
make the sale by a court of competent jurisdiction, and that he did accordingly 
execute and ackno-,vledge, in legal form, a deed for the conveyance of the prem
ises. 

(718] CHAPTER XII. 

Relative to probate co,irt, OJnd defini,,g its powers. 

SECTION 1. Every judge of probate shall hold a probate court in his count;', 
at the times and places established by law, and may adjourn the same, from time 
to time, as the occasion may require. 

SEC. 2. A11 orders of notice, and other official acts, whicl1 are passed as matters 
of course, and which do not require a previous notice to an adverse party, may 
be made and done in vacation as well as at stated court. 

SEc. 3. The judge of probate for each county shall have power to take the 
probate of wills, and to grant administration of the estates of all persons de
ceased, ,vho ,vere, at the time of their decease, inhabitants 0£, or residents in, 
the same county, and of all who shal1 die without the territory, leaving any estate 
to be administered within sucl1 county, and also to appoint guardians to minors 
and others, in the cases prescribed by l~w. 
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SEC. 4. The judge of probate shall have jurisdiction of all matters relating 
to the settlement of the estates of such deceased persons and of such minors and 
others UJ!der guardianship. ' 

SEc. 5. All his decrees and orders shall be made in writing and the judge 
of probate shall record in books, to be kept for that purpose, all ;uch decrees and 
orders, and also all wills proved in court, with the probate thereof· all letters 
testamentary and of administration ; all warrants, reports, returns, ac~ounts and 
bonds, and all such other acts and proceedings as ought to be recorded. ' 

SEC. 6. The several judges of probate shall, from time to time, make rules for 
regulating the practice and conducting the business in their respective courts in 
al~ cases not expressly provided for by law, and they shall, within one year after 
this act shall take effect, return a statement of their rules, and course of pro
ceeding, to the district court, and shall make a like return of all their rules there
after made, as soon as conveniently may be after making the same, and the 
district court shall have power to alter and amend all such rules and to make 
other and further rules, from time to tinie, for regulating the pro~eedings in all 
the probate courts of the territory, as they shall judge necessary, in order to 
maintain regularity and uniformity in the said proceedings. 

SEC. 7. The judge of probate, for each county, shall make and is-[719]-sue all 
warrants and processes that may be necessary or proper to carry into effect the 
powers granted to him, and when no form for any such warrant or process is 
prescribed by statute, or by the rules of court, he shall frame one in conformity 
with the principles of law, and the usual course of proceedings in this ter
ritory. 

SEC. 8. The judge of probate shall have power to keep order in his court, 
and to punish any contempt of his authority, in like manner as such contempt 
might be punished in the district court. 

SEC .• 9. All sheriffs, deputy sheriffs, coroners, and constables shall serve and 
execute all legal warrants and processes to them directed by the judge of pro-
bate. 

SEC. 10. The jurisdiction assumed in any case by a judge of probate, so far 
as it depends on the place of residence of any person, shall not be contested in 
any suit or proceeding whatever, except in an appeal from the probate court 
in the original case, or when the want of jurisdiction appears on the same record. 

SEC. 11. When the validity of any decree of the probate court shall be drawn 
in question in any other suit or proceeding, everything necessary to have been 
done or proved, in order to render the decree valid, and which might have been 
proved by parol evidence at the time of making the decree, and was not required 
to be recorded, shall, after twenty years from such time, be presumed to have been 
done or proved, unless the contrary appears on the same record. 

SEC. 12. .When a case shall be originally within the jurisdiction of the pro
bate court, in two or more counties, the court which shall :first take cognizance 
thereof, by the commencement of proceedings, shall retain the same throughout. 

SEC. 13. When a judge of probate shall be interested in any case within his 
jurisdiction, the case shall be transferred to the probate court of any adjoining 
county, and shall there be disposed of and settled in the same IJlanner as if it 
had originally occurred within the latter county. 

SEC. 14. No judge of probate shall be retained or employed as counsel, or 
attorney, either in or out of court, in any suit or matter whatever, which may 
depend or in any way relate to any sentence or decree made or passed by 
him, nor shall he be counsel or attorney for or against any executor, admin
istrator, or guardian, appointed within his jurisdiction, in any suit brought by 
or against the executor, administrator, or guardian, as such, nor in any suit re
lating to the official conduct or duty of such party. 
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[720] SEC. 15. No clerk, or other person, employed in the office of any court of 
probate, shall be commissioner of insolvency, appraiser or divider of any estate, 
in any case that is within the jurisdiction of such court. 

SEc. 16. When any executor, administrator, or guardian, or trustee, who is 
required to make oath to an account, is unable, by reason of sickness or other
wise, to attend personally in the probate court for that purpose, the judge may 
either proceed himself to administer the oath to the accountant out of court, or 
may, by his commission, authorize any justice of the peace to administer it, and 
a certificate of the oath, with the account and the vouchers produced therewith, 
on the commission, if any, shall be returned into the office of the judge of pro
bate, and be there filed and recorded. 

SEc. 17. All other oaths required to be taken by executors, administrators, 
guardians and trustees, and all oaths required of commissioners of insolvency, 
appraisers, and dividers of the estaltes or of any other persons, in relation to any 
proceeding of the probate court may be administered either by the judge of 
probate or by any justice of the peace, and a certificate th~reof, when taken out 
of court, shall be returned into the office of the judge of probate and be there 
filed and recorded. 

SEC. 18. Any warrant or commission, for the appraisement, of any estate, 
for examining the claims on insolvent estates, for the partition of real estate, or 
for the assignment of dower, may be revoked by the judge of probate for suffi
cient cause, and the judge may thereupon issue a new commission, or proceed 
otherwise therein, as the circumstances of the case shall require. 

SEC. 19. No bond required by law to be given to the judge of probate, or to be 
filed in the probate office, shall be deemed sufficient unless it shall have been ex
amined and approved by the judge, and his approval thereof, under his official 
signature, written thereon. 

SEC. 21. Any person aggrieved by any order, sentence, decree or denial, of a 
judge of probate, may appeal therefrom to the district court, to be held for the 
same county, next after the expiration of thirty days from date of the proceeding 
appealed from. 

SEC. 22. Such appeal shall be claimed, and notice thereof given at the probate 
office within thirty days after the date of the act appealed from. 

SEC. 23. The appellant shall file in the probate office his reasons for such ap
peal, and cause an attested copy thereof to be served on the [721] adverse party 
fourteen days at least before the time when the appeal is to be entered. 

SEC. 24. If any person aggrieved by any act of the judge of probate shall, 
from any cause, without default on his part, have omitted to claim or prosecute 
his appeal, according to law, the district court, if it appears to them that justice 
requires a revision of the case, may, on the petition of the party aggrieved, and 
upon such terms as they shall think reasonable, allow an appeal to be entered 
and prosecuted with the same effect as if .it had been done seasonably. 

SEC. 25. No such appeal shall be allowed without due notice to the party ad
versely interested, nor unless the petition therefor be filed within one year after 
passing the decree or order complained of, except as provided in the following 
section. 

SEC. 26. If the petitioner were without the United States at the time of the 
passing the decree or order, he may file his petition at any time within three 
months after his return, provided it be done within two years after the act com
plained of. 

SEC. 27. The petition may, in all cases, be filed in the clerk's office in vacation 
as well as in the court in the term time, and the clerk shall note on it the time 
when it is filed. 
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SEC. 28. After an appeal is claimed and notice thereof given at the probate 
office, all further proceedings, in pursuance of the order, sentence, decree, or 
denial appealed from, shall cease until the determination of the district court 
shall be had thereon. 

SEC. 29. The district court may reverse or affirm, in whole or in part, the · 
sentence or act appealed from, and may pass such decree thereon as the judge 
of probate ought to have passed, and may remit the case to the probate court 
for ~urther proceedings, or may take any order therein as law and justice shall 
require. 

SEC. 30. If the appellant in any case shall fail to enter and prosecute his 
appeal, the district court may, upon the complaint of any person interested in 
the case, affirm the former sentence or take such other order therein as law and 
justice shall require. 

SEC. 31. If, upon the hearing of an appeal in the district court, any question 
of fact shall occur that is proper for a trial by jury, the court may cause it to be 
so tried upon an issue to be formed for the purpose under the direction of the 
court. 

SEC. 32. In all cases that are contested, either before the judge of probate 
or in the district court, the said courts respectively may, in their discretion, 
award costs to either party to be paid by the other or [722] to either or to both 
parties, to be paid out of the estate which is the subject of the controversy, as 
justice and equity shall r equire. 

SEC. 33. When costs are to be awarded to one party to be paid by the other, 
the said courts, r espectively, may issue execution therefor in like manner as is 
practiced in courts of common law. 

SEC. 34. But all printed blanks used in probate proceedings, and all sta
tionery, and all the incidental expenses of the office shall be furnished and paid 
by the judge of probate. 

SEO. 35. There shall be a probate court held in each organized county on the 
first :Th1onday of each month, and on such other days as the judge of probate shall 
appoint. 

CHAPTER XIII. 

Of the descent of property. 

SECTION 1. When any person shall die seized of any lands, tenements or 
hereditaments, or of any right thereto, or entitled to any interest therein, in fee 
simple, or for the life of another, not having lawfully devised the same, they 
shall descend, subject to his debts, in manner following: 

1. In equal shares to his children, and to the issue of any deceased child by 
right of representation, and and if there be no child of the intestate living at his 
death, his estate shall descend to all his other lineal descendants, and if all the 
said descendants are in the same degree of kindred to the intestate, they shall 
share the estate equally, otherv.rise they shall take according to the rights of rep-
resentation. 

2. If he shall leave no issue, his estate shall descend to his father. 
3. If he shall leave no issue, nor father, his estate shall descend in equal shares 

to his brothers and sisters, and to the children of any deceased brother or sister 
by right of representation: provided, that if he shall leave a mother also she 
shall take an equal share with his brothers and sisters. 

4. If the intestate shall leave no issue, nor father, and no brother or sister, 
living at his death, his estate shall descend to his mother, to the exclusion of 
the issue, if any, of deceased brothers or sisters. 
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5. If the intestate shall have no issue, and no father, mother, brother, or 
sister, his estate shall descend to his next of kin in equal [723] degree, excepting 
that when there are two or more collateral kindred in equal degree, but claiming 
through different ancestors, those who claim through the nearest ancestor shall 
be preferred to those claiming through an ancestor more remote : provided, 
however, 

6. If any person shall die, leaving several children, or leaving one child, and 
the issue of one or more others, and any such surviving child shall die under 
age and not having been married, all the estate that came to the deceased child 
by inheritance from such deceased parent shall descend in equal shares to the 
other children of the same parent, and to the issue of any such other children 
who shall have died by right of representation. 

7. If at the death of such child, who shall die tinder age and not having 
been married, all the other children of his said parent shall also be dead and any 
of the same shall have left issue, the estate that came to said child by inher
itance from his said parent, shall descend to all the issue of the other children 
of the same parent; and if all the said issue are in the same degree of kindred 
to the said cl1ild they shall share the said estate equally, otherwise they shall take 
according to the right of representation. 

8. If the intestate shall leave no kindred his estate shall escheat to the 
people of this territory or state. 

SEC. 2. Every illegitimate child shall be considered as an heir of his mother, 
and shall inherit her estate in whole or in part, as the case may be, in like man
ner as if he had been born in lawful wedlock, but he shall not be allowed to 
claim, as r epresenting his mother, any part of the estate of any of her kindred 
either lineal or collateral. 

SEC. 3. If any illegitimate child shall die, intestate, without lawful issue, 
his estate shall descend to his mother, excepting in the case provided for in the 
following section. 

SEC. 4. When, after the birth of an illegitimate child, his parents shall 
intermarry, and his father shall, after the marriage; acknowledge him as his 
child, such child shall be considered as legitimate to all intents and purposes. 

SEC. 5. The degrees of kindred shall be computed according to the rules of 
civil law, and the kindred of the half blood shall inherit equally with those of 
the whole blood in the same degree. 

SEc. 6. Any estate, real or personal, that may have been given by the in
testate in his life time as an advancement to any child or other lineal descend
ant, shall be considered as a part of the intestates estate, so far as it regards 
the division and distribution thereof among his is- [ 724 ]-sue, and shall be taken by 
such child or other descendant towards his share of the intestates estate. 

SEC. 7. If the amount of such advancement shall exceed the share of the 
h~ir so advanced, he shall be excluded from any further portion in the division 
and distribution of the estate, but he shall not be required to refund any part 
of such advancement, and if the amount so received shall be less than his share, 
he shall be entitled to as much more as will give him his full share of the estate 
of the deceased. 

SEC. 8. If any such advancement shall be made in real estate, the value 
thereof shall, for the purposes of the preceding section, be considered a part of 
the real estate to be divided, and if be in personal estate it shall be considered 
as a part of the personal estate, and if in either case it shall exceed the share 
of real and of personal estate respectively that would have come to the heir so 
advanced, he shall not r efund any part of it, but shall receive so much less out 
of the other part of the estate as will make his whole share equal to those of 
the other heirs who are in the same degree with him. 
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SEC. 9. All gifts and grants shall be deemed to have been made in advance
ment if they are expressed in the gift or grant to be so made, or if charged, in 
writing, to the intestate as an advancement, or acknowledged, in writing, as 
such by the child or other descendant. 

SEC. 10. If the value of the estate so advanced, shall be expressed in the 
conveyance or in the charge thereof made by the intestate, or in the acknowledg
ment of the party receiving it, it shall be considered as of that value in the 
division and distribution of the estate, otherwise it shall be estimated according 
to its value when given. 

SEC. 11. If any child or other lineal descendant so advanced, shall die be
fore the intestate, leaving issue, the advancement shall be taken into consider
ation in the division and distribution of the estate, and the amount thereof 
shall be allowed accordingly by the representatives of the heir so advanced, 
as so much received towards their share of the estate, in like manner as if the 
advancement had been made directly to them. 

SEC. 12. Nothing contained in this chapter shall affect the title of a husband 
as tenant by the courtesy, nor that of a wido,v as tenant in dower. 

SEC. 13. Inheritance or succession, "by right of representation," takes place 
when the descendants of any deceased heir take the same share or right in the 
estate of another person that their parent would [725] have taken if living. Post
humous children are considered as living at the death of their parent. 

SEC. 14. That an act relative to wills and testaments, executors and ad
ministrators, and the settlement of estates, approved January 25, 1839, and an 
act to amend an act relative to wills and testaments, approved January 15, 
1841, also an act to authorize the appointment of public administrators in the 
several counties of this territory, and to prescribe their duties, approved Jan
uary 19, 1839, be and the same are hereby repealed; provided, that nothing 
herein contained shall be so construed as to prevent executors and administrators 
heretofore appointed, from proceeding to :final settlement of the estates under 
their care, in the same manner as if this act bad not been passed. 

Approved February 13, •A. D. 1843. 
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JOINT RESOLUTIONS 

RESOLUTION NO. 1. 

Resolved, by the Cou11cil (JJl!d House of Representatives of the Te1·1·itory of Iowa: 

That the seal, submitted to the legislative assembly, by the secretary of the 
territory, be adopted as the great seal of the territory of Iowa. 

Approved January 4, A. D. 1839. 

RESOLUTION NO. 2. 

Resolved, (the council concurring herein,) That the enacting clause of all 
la,vs passed by the legislative assembly of Iowa, shall be as follows: '' Be it 
enacted by the Council (JJl!d House of Representatives of the Territory of Iowa.'' 

Approved January 4, A. D. 1839. 

• 

RESOLUTION NO. 3. 

A JOINT RESOLUTION to provide for the sale of the surplus copies of the statutes 
of this territory. 

Resolved, by the Council (JJl!d House of Represe11tatives of the Territory of Ioiva: 

That the secretary of the territory be and be is hereby au-[728]-thorized and 
required, to distribute all the surplus copies of the acts of the several sessions of 
the territorial legislature ( after retaining one hundred and fifty copies of each 
in the territorial library) in equal portions to the several boards of county com
missioners of this territory. 

That the said commissioners are hereby authorized to receive and sell the 
same for the following prices, .to ,vit: The acts of the first session of said legis
lature for one dollar eacl1, and the acts of the subsequent session for fifty cents 
each, except the acts of the extra session held in the year 1840, which they are 
hereby authorized to sell at t,venty-five cents each. 

That the several boards of county commissioners shall, so soon as the said acts 
shall be sold, or any part of them, pay over, to the order of the treasurer of the 
territory, the amount of money for ,vhich the same may sell, and return all 
copies remaining unsold, and deliver the same at their respective offices. 

Approved January 3, A. D. 1842. 
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RESOLUTION NO. 4. 

JOINT RESOLUTION relative to the printing of the laws. 

Resolved, by the Council and House of Representatives of the Territory of Iowa: 

That there shall be re-printed and bound with the laws of a general nature 
passed at the present session, all the acts of a general nature now in force, 
except such other acts as have been repealed during the present session. 

Resolved fiirther, That there shall also be re-printed and prefixed to said 
laws, the declaration of Independence, the constitution of the United States, 
the ordinance of eighty-seven, the organic law and the amendments thereto, 
and the treaty with France, of April 30, 1803, by which Louisiana was ceded 
to the United States; and there shall be published as an appendix to said laws, 
a synopsis of the laws of the United States upon the subject of naturalization 
of aliens, to be copied from Gordon's Digest, page 312; and also an explanation 
of technical terms and phrases used in law. -Approved February 16, A. D. 1843. 

[729] RESOLUTION NO. 5. 

A JOINT RESOLUTION extending the time required to deliver the general laws or 
the present session. 

Resol'ved, by the Council and House of Representatives of the Territory of I owa: 

That Hughes & Williams, publishers of the laws of the present session be 
allowed until the twentieth day of June next, to deliver the laws of a general 
nature to the secretary of the territory. 

Approved February 16, A. D. 1843. 

RESOLUTION NO. 6. 

A JOINT RESOLUTION relative to Iowa manufacture. 

WHEREAS, Experience has made it self-evident that the clime and soil of 
Iowa are equal to any in the United States for wool growing, and that it is the 
duty of all legislative bodies to give encouragement to home industry and do
mestic manufactures : Therefore, 

Resolved, by the Council and House of Representatives of the Territory of Iowa: 

That we recommP.nd that the members of the next annual session of the leg
islature of Iowa meet and appear clad in Iowa manufacture. 

Approved January 6, A. D. 1843. 
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RESOLUTFON NO. 7. 

JOINT RESOLUTION authorizing the committee on printing to administer oaths, &c. 

Resolved, by the Co!incil wnd Ho,,se of Rep1·ese1itatives of the Territory of Iowa: 

That the joint committee appointed to report a bill of prices hereafter to be 
allowed for the public printing of this territory, be au-[730]-thorized to admin
ister oaths and examine witnesses before said committee. 

Approved January 6, A. D. 1843. 

RESOLUTION NO. 8. 

JOINT RESOLUTION authorizing Hughes & Williams to print the laws of the present 
seSsion. 

Resolved, by the Colincil a1id Honse of Representatives of the Territory of Iowa: 

That Hughes & Williams, publishers of the Iowa Capital Repo1-ter, be and 
they are hereby employed to print t,vo thousand five hundred copies of the laws 
of a general nature, and one thousand copies of the laws of a local and private 
nature, of the present session, at the prices and on the conditions prescribed 
by law. 

Approved February 13, A. D. 1843. 

• 

RESOLUTION NO. 9. 

JOINT RESOLUTION relative to the printing of the decisions of the supreme court. 

Resolved, by the Coitncil a1id Ho11se of Represe,,tatives of the Territory of Ioiua: 

That the reporter of the decisions of the supreme court be requested to cause 
to be printed five hundred copies of the reports of the decisions of said court, 
made in the year 1840, and to deposite them with the librarian, in conformity 
with the joint resolution passed at the extra session of the legislature in that 
year, to be disposed of according to the terms of said resolution. 

A,,d be it fi,rther resolved, that the secretary pay to said reporter, therefor, 
the sum of four hundred dollars, according to the requirements of said reso
lution, Ol1t of any moneys not other\vjse appropriated: provided, that said 
reporter shall hereafter bring no charge against this territory for said reports, 
and that no money shall hereafter be paid from the territorial treasury therefor. 
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NUMBER AND TITLE 

Of the acts passed at the late session of the legislature, together ·with the number 
and the titles of the acts to be reprinted in accordance with the acts upon that subject. 

- ----

Chapter 1. An act relatiYe to pleas in abatement, and the abate1nent of suits by the 

Chapter 2. 
3. 

death of parties. 
An act concerning apprentices and servants. 
An act concerning amendn1ents and jeofails. Chapter 

Chapter 4. An act concerning reference to arbitration by agreement before a justice 
of the peace, or to referees by agreen1ent before the district court. 

Chapter 6. An act for the encouragen1ent of agriculture. 

Chapter 6. An act for the encouragement of agriculture and domestic manufactures. 
(M) 

Chapter 7. Au act to authorize boards of commissioners to appoint agents to dispose 
of real estate. 

Chapter 8. An act entitled an act supple1nentary to an act providing for the appoint
ment of a superintendent of pu'blic buildings at Io"'a City, and the 
appointment of a territorial agent, and for other purposes. 

Chapter 9. An act to define the duties of territorial agent, and for other purposes. (M) 
Chapter 10. An act to authorize the legislative assembly to punish for contempt, and to 

privilege the members from arrest. 
Chapter 11. An act to provide for the annual organization of the council and house 

of representatives of the territory of Iowa. 
Chapter 12. An act fixing the time for the annual meeting of the legislative assembly. 
[732] Chapter 13. An act to repeal an act relative to the officers of the legislative as

sembly. (M) • 
Chapter 14. An act to fix the time for the first session of the supren1e court of the terri-

tory of Iowa, and for other purposes. 
Chapter 15. An act to regulate the admission of attorneys. 
Chapter 16. An act allowing and regulating writs of attachment. (l\I) 
Chapter 17. An act providing for the appointment and duties of auditor of public 

accounts, and regulating the duties of territorial treasurer. 
Chapter 18. An act regulating the salary of the auditor of public accounts, and treas

urer. (M) 
Chapter 19. An act to repeal an act entitled an act relating to auctioneers and auction 

sales, approved January 17th, 1840. CNI) 
Chapter 20. An act to amend the several acts therein named. 
Chapter 21. An act concerning bail. 
Chapter 22. An act to restrain unincorporated banking associations. 
Chapter 23. An act concerning bills of exchange. 
Chaipter 24. An act to regulate blacks and mulattoes. 
Chapter 25. An act to pr ovide for the collection of demands against boats and vessels. 
Chapter 26. An act in relation to bonds and other securities. 
Chapter 27. An act relative to proceedings in chancery. 
Chapter 28. An act for the election of constables and defining their duties. 
Chapter 29. An act to legalize the acts of county commissioners. 

33 
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Chaipter 30. An act making the clerk of board of county commissioners elective by the 
people. 

Chapter 31. An act organizing a board of county commissioners in each county. (M) 
Chapter 32. An act authorizing the several boards of county commissioners to grant 

permits for constructing dams across naviga'ble rivers. (M) 
Chapter 33. An act in relation to that portion of country which is attached to the 

several organized counties in this territory for judicial purposes. 
Chapter 34. An act to establish new counties and define their boundaries in the 

late cession from the Sac and Fox Indians, and for other puz,poses. ( M) 
Chapter 35. An act to repeal an act of the legislative assembly of (733] the territory of 

Wisconsin, approved January 19, 1839. 
Chapter 36. An act for establishing courts of probate. 
Chapter 37. An act to amend an act establishing the court of probate. 
Chapter 38. An act fixing the terms of the supreme and district courts of the territory 

of Iowa, and for other purposes. 
Chapter 39. An act to amend "an act fixing the terms of the supreme and district courts 

of the territory of Iowa, and for other purposes." 
Chapter 40. An act to change the time of holding the district courts in the second and 

thfrd judicial districts. 
Chapter 41. An act supplemental to an act fixing the terms of the district courts. 
Chapter 42. An act to change the time of holding the district courts in the second 

judicial district. (M) 
Chapter 43. An act to provide for a special term of the supreme court, and to change 

the time of holding the annual session of the same. 
Chapter 44. An act to authorize the clerks of district courts of the territory of Iowa, 

to appoint deputies. 
Chapter 45. An act requiring the clerks of the district court to give bond. 
Chapter 46. An act defining the jurisdiction of the supreme and district courts. (1\1) 

Chapter 47. An act regulating criminal iproceedings. 
Chapter 48. An act supplemental to act regulating criminal proceedings. 
Chapter 49. An act defining crimes and punishments. (M) 
Chapter 50. An act to repeal the 42nd section of an act defining crimes and pupishments, 

passed at the session of 1842-43. (M) 
Chapter 51. An act relative to coroners and their duties. 
Chapter 52. An act to provide for the support of illegitimate children. 
Chapter 53. An act for the relief of certain carriers. 
Chapter 54. An act to regulate conveyances. (M) 
Chapter 55. An act in relation to the safe custody of persons arrested for crimes and 

misdemeanors. 
Chapter 56. An act concerning costs and fees. (M) 
Chapter 57. An act to regulate the mode of taking depositions and to provide for the 

perpetuation of testimony. 
[734) Chapter 58. An act providing for the appointment of district prosecutors, and de

fining their duties. 
Chapter 59. An act to district the territory of Iowa into electoral districts, and to ap

iportion the representation of each. 
Chapter 60. An act to amend an act to district the territory of Iowa into electoral dis

tricts, approved July 30, 1840. 
Chapter 61. An act to provide for receiving the proportion of money to ·which Iowa will 

be entitled under the distribution law. 
Chapter 62. An act to provide for the payment of the debts of the territory. (M) 
Chapter 63. An act to abolish imprisonment for debt. (M} 
Chapter 64. An act to prevent injury by dogs. (M} 
Chapter 65. An act relative to divorce, alimony and other purposes. 
Chapter 66. An act confirming grants of property made for the encouragement of edu

cation and for other purposes. 
Chaipter 67. An act to regulate the institution of suits by foreign executors and guard

ians within this territory. 
Chapter 68. An act providing for and regulating general elections. (rvI) 
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Chapter 69. An act to amend an act entitled an act to allow and regulate the action 
of ejectment and the action of right. (M) 

Chapter 70. An act to allow and regulate the action of ejectment. (M) 
Chapter 71. An act to authorize evidence 'by the oath of parties. (M) 
Chapter 72. An act to regulate ferries in certain cases. 
Chapter 73. An act regulating ferries. (11) 
Chapter 74. An act to authorize the arrest and detention of fugitives from justice from 

other states and territories of the United States. 
Chapter 75. An act to prevent frauds. 
Chapter 76. An act to prevent and punish gaming. (M) 
Chapter 77. An act relative to Habeas Corpus. 
Chapter 78. An act concerning insane persons. 
Chapter 79. An act for the benefit of insane ,persons. 
Chapter 80. An act to prohibit and punish the sale of intoxicating liquors to Indians. 

(M) 
Chapter 81. An act regulating interest on money. (M) 
Chapter 82. An act for the prevention of eertain immoral practices. (M) 
Chapter 83. An act concerning grand and petit jurors. 
Chapter 84. An act to define the jurisdiction of the several counties in this territory 

that front upon the Mississippi river. 
[735) Chapter 85. An act to prevent the exercise of foreign jurisdiction within the limits 

of the territory of Iowa. 
Chapter 86. 

Chapter 87. 
Chapter 88. 
Chapter 89. 
Chapter 90. 

Chapter 91. 

Chaipter 92. 
Chapter 93. 

Chapter 94. 

Chapter 95. 

Chapter 96. 
Chapter 97. 
Chapter 98. 
Chapter 99. 
Chapter 100. 
Chapter 101. 

Chapter 102. 
Chapter 103. 
Chapter 104. 
Chapter 105. 

An act to provide for the election of justices of the peace, 
their powers and duties, and to r egulate their proceedings. 

An act relative to landlords and tenants. 
An act to regulate grocery license. 

to ,prescribe 
(M) 

An act to provide for the appointment of librarian and for other purposes. 
An act relative to the time of taking effect of the laws of the present 

session. ( M) 
An act defining the number of copies of the laws of the present session to 

be published, and the mode of their distribution. (11) 
An act relative to mechanics' liens and other purposes. (M) 

An act for the limitation of suits on penal statutes and criminal prosecu
tions. 

An act for the limitation of actions, and for avoiding vexatious law suits. 
(M) 

An act to make certificates of purchase of lands from any register or 
receiver of any land office in this territory, evidence of title in the 
purchaser. 

An act to organize, discipline and govern the militia of this territory. 
An act to organize, discipline and govern the militia of this territory. 
An act to amend the militia law. 
An act concerning minors, orphans and guardians. 

An act regulating marriages. 
An ·act supplementary to an act r egulating marriages, approved January 

6, 1840. 
An act r egulating mills and millers and for other purposes. (M) 
An act coneerning mortgages. ( M) 
An act regulating the issuing of writs of ne exeat and injunctions. 
An act to provide for the appointment of notaries public and to prescribe 

their duties. 
Chapter 106. An aqt relative to promissory notes, bonds, due bills and other instruments 

of writing. 
[736] Chapter 107. An act concerning oaths and affidavits. 
Chapter 108. An aet to provide for the collection of demands growing out of contracts 

for sale of improvements on public lands. 
Chapter 109. An act to prevent trespass and other injuries done to the possessions of 

settler s on the public domain, and to define the extent of the right of 
possession of said lands. 

• 
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Chapter 110. An act to provide for the partition of real property. 
Chapter 111. An act to amend an act relative to practice in the district courts in this 

territory. 
Chapter 112. An act regulating ,practice in the district courts. (M) 
Chapter 113. An act relative to limited partnerships. 
Chapter 114. An act to provide for the erection of a penitentiary and establishing and 

regulating prison discipline for the same. 
Chapter 115. An act to amend an act entitled "an act to provide for the erection of a 

penitentiary," &c. 
Chapter 116. An act to amend the several acts providing for the erection of a peni

tentiary, &c. (M) 
Chapter 117. An act to repeal an act to regulate the mode of petitioning the legislature 

in certain cases. 
Chapter 118. An act for the relief of the poor. 
Chapter 119. An act to authorize the establishment of poor houses. 
Chapter 120. An act esta'blisbing the prices of ,public printing. (lvl) 
Chapter 121. An act to prevent damage by the firing of prairies. (Ivl) 
Chapter 122. An act relating to information in the nature of q.uo warranto, and regulat-

ing the mode of proceeding thereon. 
Chapter 123. An act to provide for laying out and opening territorial roads. 
Chapter 124. An act defining the duties of supervisors of roads and highways. 
Chapter 125. An act for opening and regulating roads and highways. (M) 
Chapter 126. An act to allow and regulate the action of right. 
Chapter 127. An act regulating the action of replevin. 
Chapter 128. An act relative to incorporated religious societies. 
Chapter 129. An act supplemental to an act relative to incorporated religious societies. 
Chapter 130. An act to repeal the acts therein mentioned. 
[737)0hapter 131. An act relating to the office of recorder of deeds. 
Chapter 132. An act to provide for assessing and collecting county and territorial 

revenue. (M) 
Chapter 133. An act concerning debtors and their securities. 
Chapter 134. An act for the relief of securities of persons charged with criminal offenses. 
Chapter 135. An act for the relief of securities of public officers in certain cases. (M.) 
Chaipter 136. An act to prevent disasters on steam boats navigating the waters within 

Chapter 137. 
Chapter 138. 

Chapter 139. 
Chapter 140. 
Chapter 141. 
Chapter 142. 

Chapter 143. 

Chapter 144. 

Chapter 145. 

Chapter 146. 
Chapter 147. 
Chapter 148. 

the jurisdiction of the territory of Iowa. 
An act concerning the construction of statutes. 
An act relative to the authentication of statutes without the approval ot 

the governor, and for other purposes. 
An act for the appointment and duties of sheriffs. 
An act to establish a system of common schools. 
An act to punish for trespass on school and other lands. 
An act providing for the appointment of a superintendent of public build· 

ings at Iowa City, and the appointment of a territor_ial agent, and for 
other purposes. 

An act to repeal an act to create the office of superintendent of public 
instruction. 

An act to amend an act defining the duties of supervisors of roads and 
highways. 

An act regulating the keeping of stallions and jacks and to improve the 
breed of horses. (M) 

An act defining the duties of county surveyors. (M) 
An act to provide for the recording of town plats. 
An act to provide for the appointment of a territorial treasurer, and defin

ing bis duties. 
Chapter 149. An act to provide for the election of county treasurers, ancl to define their 

duties. 
Chapter 150. An act defining a la"•ful fence and providing against trespassing animals. 
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Chapter 151. An act to provide for levying a tax on real and personal propert y for 
road purposes. 

Chapter 152. An act for the organization of townships. 
[738] Chapter 153 .. An act to punish the venders of unwholesome liquors and provisions. 
Chapter 154. An act concerning vagrants. 
Chapter 155. An act subjecting real and personal estate to execution. (M) 
Chapter 156. An act to provide for changing the venue in civil and criminal cases. (M) 

Chapter 157. An act to allow and regulate the action of waste. 
Chapter 158. An act concerning water crafts found adrift, lost goods, and estray animals. 
Chapter 159. An act to encourage the destruction of wolves. 
Chapter 160. An act to regulate weights and measures. (M) 
Chapter 161. An act to preserve good order in all worshipping congregations in this 

territory, 
Chaipter 162. An act relative to the probate of wills, executors, administrat.ors, guar

dians, trustees of minors, and probate courts, and for defining their du• 
ties. (M) 

RESOLUTIONS. 

Number 1. Relative to territorial seal. 
Number 2. Relative to the enacting clause of all acts of the legislative assembly. 
Number 3. Providing for the sale of surplus copies of the statutes of this territory. 
Number 4. Relative to the printing of the laws. 
Number 5. Extending the time required to deliver the general laws of the present 

session. 
Number 6. Relative to Iowa manufactures. 
Number 7. Authorizing the committee on printing to administer oaths, etc. 
Number 8. Authorizing Hughes & Williams to print the laws of the present session. 
Number 9. Relative to the printing the decisions of the supreme court. 
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APPENDIX 

NATURALIZATION OF ALIENS. 

Declaration by alien previous to na-
turalization ....................... 1096 

Exception, as to aliens residing with-
in the United States before the 29th 
of January, 1795 .................. 1097 

Exception as to aliens residing within 
the United States, between 18th of 
June, 1798, and 14th of April, 1802 .. 1098 

Further proY1s1on respecting such 
aliens ............................ 1099 

Exception as to aliens residing within 
the United States, between 14th of 
April, 1802, and 18th of June, 1812 .. 1100 

Exception as to alien minors ......... 1101 
Oath r equired from alien ........... . 1102 
Court to be satisfied of certain qualifi-

cations ........................... 1103 
Renunciation of titles and orders ...... 1104 
Provision relative to widow and chil-

dren of alien ...................... 1105 
Minor children of naturalized citizens 

become citizens, when .... . ....... 1106 
What courts may administer the nat-

uralization laws .................. 1107 
Five years residence necessary, when .1108 

ART. 1096. Any alien, being a free white person, may be admitted to become 
a citizen of the United States, or any of them, on the following conditions, and 
not otherwise. 

That he shall have declared, on oath or affirmation, before the supreme, su
perior, district, or circuit court, of some one of the states, or of the territorial 
districts of the United States, or a circuit or district court of the United States, or 
before the clerk of either of such courts, (1) two (2) years at least, before his ad
mission, that it was bona fide, his intention to become a citizen of the United 
States, and to renounce forever all allegiance and :fidelity to any foreign prince, 
potentate, state, or sovereignty, whatever, and particularly, by name, the prince, 
potentate, state, or sovereignty, whereof such alien may, at the time, be a 
citizen or subject. ( 3) 

[740] 1097. Any alien who was residing within the limits, and under the juris
diction of the United States, before the twenty-ninth day of January, one 
thousand seven hundred and ninety-five, may be admitted to become a citizen, 
on due proof made to some one of the courts aforesaid, that he has resided two 
years at least, within and under the jurisdiction of the United States, and one 
year at least, immediately preceding his application, within the state or terri
tory where such court is at the time held; and on his declaring on oath, or 
affirmation, that he will support the constitution of the United States, and that 
he doth absolutely and entirely renounce and abjure all allegiance and :fidelity 
to any foreign prince, potentate, state or sovereignty, whatever, and particularly 
by name, the prince, potentate, state, or sovereignty, whereof he was before a 
citizen or subject; and, moreover, on its appearing to the satisfaction of the 
court, that, during the said term of two years, he has behaved as a man of good 

(1) Act i\'Iay 26th, 1824, sec. 3. 
( 2) Ibid., sec. 4. 

(3) Act 14th April, 1802. 
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• 
moral character, attached to the constitution of the United States, and ,veil dis-
posed to the good order and happiness of the same; and where the alien apply
ing for admission to citizenship, shall have borne any hereditary title. 'or been 
of any of the orders of nobility in the kingdom or state from ,vhich he came, 
on his moreover making in the court an express renunciation of his title or order 
of nobility, before he shall be entitled to such admission: all of which proceed
ings, required in this proviso to be performed in the court, shall be recorded 
by the clerk thereof. (1 ) 

1098. From this condition (art. 1096,) is exempted, any alien being a free 
white person, who was r esiding within the limits and under the jurisdiction of 
the United States at any time between the eighteenth day of June, 1798, and 
the fourteenth day of April, 1802, and who has continued to reside within the 
same. (2) 

1099. Nothing in the first section act 22d of l\Iarcl1, 1816,*:, shall be con
strued to exclude from admission to citizenship, any f r ee " 'hite person who ,vas 
residing within the limits and under the jurisdiction of the United States at 
any time between the eighteenth day of June, one thousand seYen hundred and 
ninety-eight, and the fourteenth day of April, one thousand eight hundred and 
two, and who, having continued to reside therein without having made any decla
ration of intention before a court of r ecord as aforesaid, may be entitled to become 
a citi- [741]-zen of the United States according to act 26th of :\larch, 1804. When
ever any person without a certificate of such declaration of intention, as aforesaid, 
shall make application to be admitted a citizen of the United States, it shall 
be proved to the satisfaction of the court, that the applicant was residing within 
the limits and under the jurisdiction of the United States, before the fourteenth 
day of April, one thousand eight hundred and two, and has continued to r eside 
within the same, or he shall not be so admitted. And the residence of the appli
cant within the limits and under the jurisdiction of the United States for at 
least five years immediately preceding the time of such application shall be 
proved by the oath or affirmation of citizens of the United States; "'hich citi
zens shall be named in the record as witnesses. And such continued residence 
within the limits and under the jurisdiction of the United States, ,vhen satis
factorily proved, and the place or places ,vhere the applicant has resided for at 
least five years, as aforesaid, shall be stated and set forth, together with the 
names of such citizens, in the record of the court admitting the applicant ; 
otherwise the same shall not entitle him to be cohsidered and deemed a citizen 
of the TJnited States. (1 ) 

1100. That any alien, being a free white person, who " 'as residing ,vithin 
the limits, and under the jurisdiction of the United States, bet,Yeen the four
teenth day of April, one thousand eight hundred and t"·o. and the e~ghteentb 
day of June, one thousand eight hundred and twelve, and who has continued 
to r eside within the same, may be admitted to become a citizen of the United 
States, without having made any previous declaration of his intention to be
come a citizen: provided, that whenever any person, without a certificate of such 
declaration of intention shall make application to be admitted a citizen of the 
United States, it shall be proved to the satisfaction of the court, that the appli
cant was r esiding within the limits, and under the jurisdiction of the United 
States, before the eighteenth day of June, one thousand eight hundred and 
twelve, and has continued to reside within the same, or he shall not be so ad
mitted ; and the residence of the applicant within the limits. and under the 
jurisdiction of the United States, for at least five years imn1ediately preceding 

(1) Act April 14th , 1802, sec. 1. 
(2) Act March 26th, 1804, sec. 1. 

[741] (1) Act 22d March, 1~16, sec. 2. 

*The fi rst liection of the act 22d of lVIarch, 1816, was r epealed by act 24th of 1Iay, 1828. 
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the tin1e of such application, shall be proved by the oath or affirmation of citi
zens of the United States; ,vhich citizens shall be named in the record as wit
nesses, and such continued residence within the limits and under th~ jurisdiction 
of the TJ11..ited [742] States, when satisfactorily proved, and the place or places 
where the applicant l1as r esided for at least five years, as aforesaid, shall be stated 
and set forth, together with the names of such citizens, in the record of the 
court admitting the applicant; otherwise the same shall not entitle him to be 
consider ed and deemed a citizen of the United States. (1) 

1101. Any alien, being a free white person and a minor, under the age of 
twenty-one years, who shall have resided in the United States three years next 
preceding his arri--ral at the age of twenty-one years, and who shall have continued 
to r eside therein to the time he may make application to be admitted to a citi
zen thereof, may, after he arrives at the age of twenty-one years, and after 
he shall ha--ve resided five years within the United States, including the three 
years of his 111inority, be admitted a citizen of the United States, without having 
1nade the declaration required in the first condition of the first section of the 
act to 1Yhich this is in addition ( article 1096,) three years previous to his ad
mission: provided, st1ch alien shall make the declaration r equired therein at the 
time of his or her admission; and shall further declare on oath, and prove to 
the satisfaction of the court, that, for three years next preceding, it has been 
the bona fide intention of such alien to become a citizen of the United States; 
and shall, in all other respects, comply with the laws in regard to naturaliza
tion. (2) 

1102. .\.n alien shall, at the time of his application to be admitted, declare, 
on oath or affir1nation, before some one of the courts aforesaid, that he will 
support the constitution of the United States, and that he doth absolutely and 
entirely renounce and abjure all allegiance and :fidelity to every foreign prince, 
potentate, state, or sovereignty, whatever, and particularly, by name, the prince, 
potentate, state, or sovereignty, whereof he was before a citizen or subject; 
which proceedings sl1all be recorded by the clerk of the court. (3) 

1103. The court admitting such alien shall be satisfied that he has resided 
within the l.,.nited States five years, at least, and within the state or territory 
where Sl1ch court is at the time held, one year at least; and it shall further 
appear to their satisfaction , that, during that time, he has behaved as a man 
of good 1noral character, attached to the principles of the constitution of the 
United States. and well disposed to the good order and happiness of the same: 
The oath of the applicant shall, in no case, be allowed to prove his residence. ( 4) 

1104:. In case the alien, applying to be admitted to citizenship shall [743] have 
borne any l1ereditary title, or been of any of the orders of nobility, in the 
kingdom or state from ,vhich he came, he shall , in addition to the above re
quisites, n1ake an express renunciation of his title or order of nobility, in the 
court to ,vhich his application shall be made, which renunciation shall be re
corded in the said court: provided, that no alien , who shall be a native citizen, 
denizen, or subject, of any country, state, or sovereign, with whom the United 
States s]1all be at war, at the time of his application, shall be then admitted to 
be a citizen of the United States. (1) 

1105. '\:\Then any alien, who shall have complied with the condition specified 
in article No. 1096, and who shall have pursued the directions prescribed in 
section 2, act 14th April, 1802,* may die, before he is actually naturalized, the 

( 1) Act l\liay 24, 1828, sec. 2. 
( 2) Act May 26, 1824, sec. 1. 
( 3) Act April 14, 1802, sec. 1, Coµ. 2. 

( 4) lb. i'b., Con. 3. 
[743] (1) Act April 14, 1802; sec. 1; 

Con. 4. 

*This second section was repealed by act 24th May, 1828. It provided for the registry 
of the alien. 
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" rjdow and the children of such alien shall be considered as citizens of the 
United States; and shall be entitled to all rights and privileges as such upon 
taking the oaths prescribed by la"r· (2) ' 

1106. The children of persons duly naturalized under any of the laws of 
the United States, or who, previous to the passing of any law on that subject 
b3r the government of the United States, may have become citizens of any one 
of the said states, under the laws thereof, being under the age of twenty-one 
years, at the time of their parents being so naturalized or admitted to the rights 
of citizenship, shall, if dwelling in the United States, be considered as citizens 
of the United States; and the children of persons who now are, or haYe been, 
citizens of the United States, shall, though born out of the limits and jurisdiction 
of the United States, be considered as citizens of the United States: The right 
of citizenship shall not descend to persons whose fathers ha--re neYer resided 
\\Tithin the United States : And no person heretofore proscribed by any state, 
or "rho has been legally convicted of having joined the army of Great Britain 
during the war of the revolution, shall be admitted a citizen without the consent 
of the legislature of the state in which such person was proscribed. Children 
of persons nat11ralized before the fourteenth of April, 1802, under age at the 
time of their parents' naturalization, " rere, if dwelling in the United States 
on the fourteenth of April, 1802, to be considered as citizens of the United 
States. (:3) 

[744] 1107. Every court of record, in any individual state, haYing con1mon law 
jurisdiction, and a seal, and clerk or prothonotary, shall be considered as a 
district court within the meaning of the naturalization act; and every alien, 
,,vho may have been naturalized in any such court, shall enjoy the same rights 
and privileges, as if he bad been naturalized in a district or circuit court of 
the United States. (1) 

1108. No person who shall arrive in the United States after February the 
seventeenth, 1815, shall be admitted to become a citizen of the United States, 
who shall not, for· the continued term of five years, next preceding his admis
sion, have resided ,vithin the United States, without being at any time during the 
said five years, out of the ter ritory ~f the United States. (2) t 

(2) Act March 26, 1804, sec. 2. 
Camp bell v. Gordon, al. 6 Cr. 177. 

(3) Act 14th of April, 1802, sec. 4. 

[744] (1) Act April 14, 1802, sec. 3. 
(2) Act March 3, 1813, sec. 12. 

tThe oath of naturalization, wh en taken, confers the rights of a citizen. It is not nec
essary that there should be an order of court admit ting the alien to become a cit izen
Campbell v. Gordon, and al 6 Cr. 176. Nor that it should aippear by the record of natur• 
ralization that all the requisites presented by law for the admission of aliens have been 
complied with.-Starke v. Chesapeake Ins. Com., 7 Cr. 520. 

The citizens of each state shall be entit led to all privileges and immunities of citizens 
in the several states.-Con. art. 4, sec. 2. 

Citizens of the United States have a right to expatriate themselves in time of war as 
well as of peace, until restrained by congress. Such right is subject to t he control of the 
legislature, and to render the exercise of i t valid, there must be an entire departure from 
the United States for a purpose which is not illegal, nor in fraud of the duties at home 
of the emigrant.-Talbort v. Janesen, 3 Dall. 133.-Santissima Trinidad, 7 Wheat. 548.
See U. S. v. Williams, 4 Hall's L . Journal, 461.-lT. S. v. Gillies, 1 Pet. 161. 

A citizen of the United States by becoming a citizen of another country. does not 
th er eby cease to be a citizen of the United States, nor is he absolved from. his ~r~ginal 
allegiance.-Ibi'd, ibid. He may acquire in a foreign country t he commercial pr1v1leges 
attached to his domicile, and be exempted from the operation of commercial acts embrac
ing only persons resident in the United States or under its protection.-1\lurray v Charm-

. ing Betsy, 2 Oranch, 120. 
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EXPLANATIONS 

Of certain terms made use of in the existing Laws of Iowa. 

A.d1ninistrator de bonis non.-Administrator of the goods of the deceased, not admin
istered by the former executor or administrator. 

A.d q.uod d,amnum.-An inquest of damages, being a jury summoned specially to find a 
verdict as to the sum of injury to real estate by a road going through lands or 
such like. 

A.id prayers.-When a tenant in a real action prays in aid, or calls for the assistance 
of another person who is interested, to help him to plead. 

A.lias.-Otherwise; a second writ, issued when the first has not been served. 
A.llodial.-Absolute property. 
Bona fide.-With good faith. 
Oapias ad, respondenaum.-Process of arrest to compel the defendant to appear in 

court and answer the plaintiff. 
Oapias ad satisfaciendum.-A writ of execution against the person. 
Oapias ut lagatum.-A writ against a person outlawed. 
Oepi Oorpus.-1 have taken the body. A return to a writ of capias. 
Oaveat.-A caution entered in the probate court to stop probates, administrations, li

censes, etc. 
Oertiorari.-To be certified. A writ commanding an inferior to certify the proceedings 

in a cause to a superior court. 
Oestuique trust.-He for whom the trust is; the person for whose benefit a trustee 

holds an estate. 
Choses in action.-Things ln action, as notes, bonds, bills, etc. 
Oovinous.-Secret assent to defraud another. 
De bene esse.-That it may be well. 
De novo.-Anew. 
Distringas.-That you distrain. A writ to compel an appearance of a person pre

viously summoned, by distraining his goods. 
Defeaza,n.ce.-A condition annexed to a deed, bond, recognizance, or judgment, which 

when performed defeats or destroys it. 
[746] Demurrer.-Is an issue upon matter of la,v to be determined by the court, and 

proceedings are delayed until the matter of law be determlned. 
Ex officio.-By virtue of office. 
Ex parte.-On one side. 
Ex post facto.-After the act done. 
Exoneretur.-A discharge. 
Femme couverte.-A married woman. 
Femme sole.-An unmarried woman. 
Fieri facias.-That you cause to be made. A writ of execution against goods and 

-chattels. 
Habeas corpus.-That you have the body. A writ commanding him who holds the 

person of another in custody to bring him before the court or judge. 
Habeas corpus cum causa.-Is a writ that issues from a superior court when a person 

is sued in some inferior court, and is desirous to remove the cause into the superior 
court. 

Livery of seizin.-A delivery of possession of lands. • 
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Manaamus.-We command. A ·writ issuing from a superior court to some individual, 
col'iI)oration, or tribunal, commanding-them to do some act. 

Mesne process.-Intermediate process. It is the writ by which the defendant is 
brought into court. 

Moiety.-The one-half. 
Mortgagor.-The person who mortgages. 
Mortgagee.-The person to whom the mortgage is made. 
Ne exeat.-A writ to restrain a person from going out of the Territory. 
Nihil.-Nothing. A return upon a writ of scire facias. 
Nihil dicit.-He says nothing. Is a failure by a defendant to put an ans\ver to the 

plaintiff's declarati-0n by the day assigned. 
Nolle prosequi.-Prosecute no further. 
Non comp·us. ) 
Non compus rnentis I Not of sound mind. 
Non est inventus.-He is not found. A return on a capias. 
Non est factum.-It is not the deed. 
Non sum i,nfor1natus.-I am not informed. A formal answer 'by an attorney who is 

not informed or instructed to say anything material in defence of his client. 
[747) Prima facia.-On first appearance. Evidence, prima facia, is that which is at 

least presumptive until it i's obviated by other evidence. 
Parol demu.rrer.-Is a privilege allowed to an infant that the action 111ay stay till he 

comes of full age. 
Posse comitatits.-Power of the county. 
Pro cont esso.-For confessed. 
Procedendo.-To proceed. Is a writ which lies where a cause has been called up from 

an inferior to a superior court, and such superior court decides the cause of removal 
sufficient. This writ sends back the cause, and commands the court below to proceed 
to final judgment. 

Quare clausum fregit.-Why he broke the close. 
Qui tam.-A writ in the name of the plaintiff, who sues, as well for himself as the 

public. 
Quo warranto.-A writ requiring one to show by what authority he exercises the duties 

of an office. 
Subpoena.-Under penalty. Process to compel attendance of witness or suitors. 
Subpoena ad remrendum.-Process to revive a suit in chancery. 
Scire facias.-A writ to show cause. 
Scire feci.-A return upon a writ of scire facias. 
Supersedeas.-A writ to stay proceedings at law. 
Tales men.-Such men as are summoned in lieu of jurors who do not attend, in order 

to make up the deficiency. 
Testatitm.-It is testified. When a capias cannot be served in a county in which it 

is first issued, a similar writ is sent to some other county, in which writ there is a 
suggestion that it is testified that the person does not reside in the first county, and 
such writ is called a testatum capias. 

Venire. } That you cause to come. 
Venire facias. First process for convening a jury. 
Veniie.-Vicinage, neighborhood. The county in which the action is laid. 
Venditioni exponas.-Tbat you expose to sale. A writ commanding the officer to offer 

for sale property previously levied, by virtue of a former writ of execution. 
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Fine for compounding criminal offences. . . . . . . . . . 4 9 
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Conspiracy and its punishment. . . . . . . . . . . . . . . . . . 49 
Effects of sentence upon persons convicted of. . . . . . 49 
Punishment of persons injuring officers in -the dis-

charge of their duty. . .................... 49 
Fine for fraudulent conveyances, etc. . . . . . . . . . . . . 49 
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DEEDS, 
Punishment for destroying ........ . .......... . 
To be recorded .............................. . 
Filing to be notice ............... . ........... . 
Not valid, except between the parties, until r ecorded 
In acordance with act relative to be evidence ..... . 
Lost record may be proof ............. . ....... . 

49 63 179 128 
54 29 208 148 
54 30 208 148 
54 31 209 148 
54 32 209 148 
54 33 209 148 

I 
For lands in this territory, acknowledged in an-

other, effectual and valid .................. . 
Made previous to passage of act of 184 3, good and 

valid ................................. • . 
For lands in this territory, acknowledged and pro-

vided in another, good and valid ........... . 
Execution and delivery of, prima fac1a evidence of 

same .................................. . 
Fees for recording deeds and mortgages ......... . 
Of trust, void unless in writing ................ . 

54 40 210 149 

54 41 210 149 

54 42 210 149 

54 43 210 149 
;j6 16 225 159 
75 5 271 192 

DELEGATE TO CONGRESS, 
Election and term of service ............ .' ...... . 
Votes for, 'how canvassed .................... . . . 

68 2 245 174 
68 17 251 179 

DEl\iIURRER, 
In, court to decide only the causes of same set forth 

by the party demurring ........ . .......... . 
Certain omissions and defects not cause of ....... . 

., ~ ... 
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3 10 56 39 
3 10 56 39 

All omissions and defects, save those set forth as 
cause, may be amended after demurrer joined. 

In cb ancery ................................ . 
If overruled no other allowed ........... ....... . 
Costs of, in ........................ ........ . 

3 11 56 40 
27 15 108 78 
27 16 108 78 
27 17 108 ~8 

DEPOSITIONS, 
In chancery, bow taken ....................... . 
What petitions for taking, shall set forth ........ . 
Proceedings before taking ... . ..... . .......... . 
To be evidence in suits in law or equity, relative to 

which they were taken ..... . ............. . 
Order for the taking of, in cases of necessity .. .. . 
Of non-resident witnesses ............... ., .... . 
Of resident witnesses ...... . .................. . 
Oath of witnesses, etc., annexed to .............. . 
Taken as provided in act of December 19, 1838, 

may be read in evidence .................. . 
Commissioners for taking, may issue subpoenas ... . 
Compensation to witnesses making ............. . 
When to be rejected as informal ................ . 
Seals of, not to be broken but by permission of 

court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
May be read by either party .............. . ..... . 
Proceedings to perpetuate testimony ............ . 
Notice to be given to persons interested in the tak-

1ng .... . .............................. . 
Persons interested may attend and examine depon-

• 
27 31 110 79 
27 93 117 84 
27 94 117 84 

27 95 117 84 
27 96 117 84 
57 1 225 160 
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57 3 226 161 

57 4 227 161 
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57 6 227 161 -~ ~ 227 162 ,) I I 

57 8 228 162 
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Depositions may be r ead in case of death of de-
ponent, etc . ............... .......... ... . 

Act concerning, of April 12, 1837, repealed ...... . 
Depositions of absent party in a suit may be used 

by eith.er .............................. . 
Before justice of the peace,-art. 4 . .... . ...... . 

en ts . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . . • · · 

DETAINER, 
Forcible entry and, see act relative to justices of 

the peace, art. 12 ........................ . 86 lto36 345-351 243-247 

. DIRECTORS OF POOR HOUSES, 
Numbers of, how appointed, powers, duties, etc., 

see act relative to poor houses ............. . 
Of common schools, bis duties, etc., see act rela-

tive to common schools .................. . 
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140 18-19 588-589 415-416 
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See right .................................. . 
When action of, may be maintained ............ . 
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In whose name action to be brought ...... . .... . 
Co-defendant in action ....................... . 
Plaintiffs declaration in ...................... . 
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of notice, etc ............................ . 
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ENTRY, 

See forcible entry and detainer, in act relative to 
justices of the peace, art. 12 ........ . ...... . 

Act relative to forcible entry and detainer of J an-
uary 25, 1839, repealed .................. . 

Right of, when barred .... ................... . 

ESCAPES, 
- Punishment of officers or others aiding prisoners 

charged with felony to ................... . 
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EVIDENCE, 
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Limitation of ................................ . 
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EXECUTORS FOREIGN, 
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Required to produce certified copies of letters of 

ad ministration ............ . ............. . 
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