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REPORT 

KEOSAUQUA, Ja,n1J,,(J,1'y 1st, 1858. 

His Excellency, JAMES \V. Gmm,f', 
Governor of Iowa: 

R.- n co:nplian:·c with law, the undersigned snbmit., the 
owing i-;)port of t h '..l co1l'lition and af-Eiir,, of the Do., Moines River 

mprovem nt up to D :)ccmber L,t, 1857: 
'J'h '..l tn~_il a ·n rn:-i~-of 0x:p.m:iit:irc, by thJ DJ3 Moiae:-; N aviga.tion 

a.n l Rtilro.1,l CJ:n;i:1.11y, a;; claiuu:l by them, up to D;)ccmbc t· 1st, 
1 ;:;r;, :irl'l whi(; h will appJat· by my former report of J,1,nuary 1st, 
1857, embracing ffi()neys aLlvanectl for p1rtial p1yment of ol<l im
provem ent indebtedness, i<; ...••.......•.•...•••• $366,711 26 

Upon whi ch sum tho ,,aid Oornp:1,ny claim to have 
rcceivcrl. and credited the State with 205,489.23 
acr0s of land, at $1,% p:.ir acre, amounting to 
tho sum ot: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 256,SGl 53 

$109,8-H) 73 

Showing a b:ilance claimed by said Company against the Im
provement of on e hundre·l and nine thousantl eight hundred and 
forty-nine clolltirs a:d sernnty-thrcc cents, to6ethor with snclt per
centa6" aq is prnvi rhd in their contract with the State, of 9th of 
Juno, 1 5-:L 

S:1,iu balall(.:0 above na.m-~·l wonlu b :.i nt1gmcntcJ by arlding per 
cont ciaim:.iJ, to about tho sum of $lli:i,0J0; which snm they al
lcgecl as due and unpaid against the Lnprovement, at the date of 
December 1st, 1856. 

Under the adjustment of December 24t.h, 1856, b etween the 
Oommi,-:sinnct· and the Company, as will appear by my former 
report, th':! cntir b::tlance before mentioned was abatc<l. and placed 
~( 
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hereafter be claimed of the State, until one-fourth pm-t of tlte im
provement is completed and made available for navigation, &c. 

This adjustment ""ith saiJ. Com1)Un.r was r egarded by the Com
missioner as hasing ascertained nnd fixed the amount tlien ox
pendeJ. by said Company on the Impro,·cment under their contract 
with the State; but said adjustment did not contemplate that the 
legnl title to lands previomsly certiticJ. to said Company h_y the 
R egister of said fo,proYemcnt, shonld pass to sa id Company, or in 
anywise be affected thereby. 

The amount therefore admittc1l as expended for debts, liabilities) 
ImproYcment engineering, &c, 11p to D ecember 1st, 1856, l>y said 
Company 11pon said ImproY0mcnt, &c., is .. ...... . $25G,8tH 53 

To whi<:h sum is to be added tho amount 0xpen<)0rl 
since Dec. 1, 1856, and up to Dec. 1, 1857, (said 
amouut is r eported by the acting engineer, as 
will appear herewith in oxhil>it rn:trkt•cl " B,") 
say, .............. ... .... . ..... . $77,193 70 

J,ess 15 per cent. reserved l>y the State 
till final completion,. . . . . . . . . . . . . . ll ,0fH) 05 U5,5fl4 ti[i 

.~a:22,JGG 18 

The staterneuts aboYe show hnt the aggregate amount, and al 
that can be claimed to have been adnnced and expended by saic 
Des Moines Navigation and Railroacl Company, for and 1tpo11 saic 
Impronment, since their couu11enccrnent to Dcccml>er 1st, 1857 
cannot exceed the sum of $322,4,56 18. 

In the agreement and adjustment between th e Compau; 
ancl the Commissioner, of tho 24:th of December, 1856, th 
following language is used in Sec. l, "It is agreed, and the sai, 
party of the :first part docs hereby covenant and und ertake to prm 
ecute said work from the mouth of the river, in a continuous line c 
navigation from the mouth of sai.cl river upwards, under the supei 
vision of the Commissioner of said Improvement, and it is CJ 

prcss1y nnc1crstdod and agrc0d, tli,at no 111or-k 8luill be done that sh a 
not contemplate the makii;ig of such contianous line of navigatim 
except with the w?·itten and positii•o consent of said Commis;;ioner. 

Tho Commissioner gaye tho Cc,mpany anc1 Engineer n, 
tice that any work not prosecuted in accordance with sa: 
agreement, would not be entitled to estimates till the ua,igatio 
was completed to such points whore the work was prosecuted. Tl 
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following a:nou11t-; "f w,n·:-~ ha\·,• been estimato1l an<l certified bJ 
tho actinp; l'ngine(•r Hince f;aid agreement was made, "hich the 
Cqnrn1i,;"im1vr regards a;; irnpropcr, ancl not t1ne tho Company from 
t lic State, till tl1c· written arnl positive consent of the Commissioner 
if; <•htainc1l, as IH·o,,ided in said a,rroJmcnt of December 2-!, 18:36 i . ,.., 

Total exponditnre8 brought forward, ... . ....... S322.45H 18 
Estimates rej ected by Commissioner as follows, viz: 
Work e,;timatecl at White Brea'lt, ..... $2,703 50 

" " A 1nstertla1n,. . . . . . 5±7 00 
" ·' lowavillc,. . . . . . . . 7,805 62 
" " " Orville,. . . . . . . . . . '7,SGO 53 
'- '' Litchficl1l , ... . .... 1,0!7 30 J D,963 95 

$302,402 23 
Till' followi116· amount,; are c",tiu1atod for repairs : 
At Croton, .......... . .............. 82,1S9 40 
At Dcntonsport, .. . . . ... .. .... .. . . .. -1:,042 22 

wlticI1 snm,.; if impropm· undcr the contract of June 
!)tli, 183-1:, wonld rodnce oxpc11dit111·cs above 

G,2Ll 62 

dnimecl to ... . .... . . . ... . ... . .. . . . .. . ..... $296,280 GI 
The following items rejcde·l by Commissioner as 

illlproper in Engi1wrr\ cstim ltc, D~cembcr 1st, 
l8i57, to-,,it: 

Exprnse::; anrl suppliL·, of Dretlg 'Boat, .. 8 70:1: (i(; 

J,()Ck repair~, . . . . . . . . . . . . . . . . . . . . . . . 126 02 
Ifo111r1\·ing obstrnctions nt Pitt;;bnrg, for 

w lti c·h t]u, Cumprrny arc lial1k to pay 
darnaµ;c,-, for ha \'i ng put in,. . . . . . . . . 35 70 

:!U pL•n·cnt ,,11 amount 1kdneted alJove, ... \408 3H 

J<'u r t l1ennore, l have reason to Lclieve exeessive 

6,274 77 

$290,005 84: 

f estimates have heretofore been made for lock 
fou ndations, etc., which wi ll approximate the 

' " 
) -

d 
ll 

e 

sum of .. ........... . . . .. . . . ... . . $10,000 00 
Loss of work anu material at the Keo-

sauqua work estimated hy Commis-
si oner : ... . . . . . ........... . . .... J.0,000 00 20,000 00 

$270,005 84 
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A word of explana.tion may be necessary as to tl1e abatcm.cnt 
before made for losses sustained by the State at the Keosauqua 
work. It will be seen by exhibit l1orcwith, marked "13," that tho 
smn of 815,DGl G4: has licen estimated for ,rnrk tho last year at that 
point, and various estimates boforo. Tho presc11t condition of the 
entire ,rork at thiR point is lmt little further advancecl than it was 
at the tinw ihc Company rec·eived it from 1.foesrs. Bonney & .. Whit
tlesey, tho original contractors, who were lJ~rnncl to complete the 
work in two years . 

The Commissioner is r)f tho opi nion, therefore, that the fore
going exhibit approximate::; and shows all the expenditmcs of the 
Des Moines Na,igation and Railroad Company, that can be re
gar ded as proper and legitimate, 11nder the contracts between the 
Uompany uncl tho State, from their commeHccnwnt 11p to Dec. 1st, 
1857, say ............ . .......... .. ........ . ..... $~70,005 84-

:For the aboYe the Company have rccei.- ccl <· cr
tificates for 205,4.89.23 acres of land; also they 
hold a l'C<p1isition on the Register, now in dis
pnte, for 2:1:,000 acres, which est imated at $1,25 
per acre, is.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28G,SG1 63 

$16,Si:>5 6!..I 

Showing a balance in favor of the State, if sai<l 2--1:,000 acres wore 
certified to said Company, of $1 G,S55 GD. The Commissioner 
tl1erefore believes that said requisition, ma<le August 6th, 1837, 
wrui without good and sufficient consi<lcrntions, and that the same 
may be held to he void ur.til said Oumpauy a.re deemed to l1aYe 
-complieu with their contracts with the Stat~. 

I will now sn1mit my statement on expenditnrcs still further. 
'l'be foregoing exhibit shows tho amount claimed to have been 

expended by tho Des }\foinos Navigation and Railroa.cl Company 
from December 1st, 1856, to December J st. I 857, say . .. $7'7,1D2 70 

Loss 15 per cent. rcservcd under <:on tract,. . . . . . . . . ll,5119 05 

The followiug items embraced in above arc rejected 
1y the Uommissionor as improper estimates an<l 
excluded at this time under the agreement of 
December 24, 18561 viz : 

Work at White Breast, ............... $2,703 50 
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" Amsterdam, ................ . 
" Iownville, .. . ............... . 
" Orville, .. ..... . .. . ......... . 
" Litchtiehl, ....... ..... . ..... . 

1547 0(1 
7,805 G2 
7,860 53 
1,047 30 

$19,9G3 9fi 
Don btful Claims-

Repairn at Croton and Bentonsport, ... 
Expenses and supplies on Dredge Boat, 
Lock repairs at Croton au<l Bonaparte,. 
Removing obstrnctions at Pittsbnrg, .. 

Twenty per cent on nuo,·e ............. . 

G,211 62 
704 G6 
12G 02 

35 70 
5,4(J8 ~!) 32,450 34-

633,144 31 
rrhe true bnlance or B11rn proper to be cstimate<l to the said Com

pany for expenditures on the Improvement irom D ecember J, li56, 
to December 1, 1857, under the adjustment and ag1·cement of De
cember 2±, 185G, is above shown to be thirty throe thousand one 
hundred and forty-four <1ollars :.ind thirty-on e cents; making a di s
cn·pancy (in farnr of tlrn S·atc) in the nmoun t elaim('(l 1).r the Oorn
pan_y (see exhiuit "D '') ot' $H,O:l-8 39. 

I will now submit such other faet;; as an· rcganlPd important at 
this juncture of the affairs of the Improvement. 

Sn bsequent to the adj nstment of D ecember 2-4:th, 1856, before 
mentioned, to-wit, January 28th, 18/57, the L0giRlntnre passeu au 
act authorizing and requiring the Comm issioner and Assistant Com
missioner, therein proYidcd for, to vrocee<l to settle and adjust :.ii I 
mutters relating to the affairs of tl1C' Des Moines ImproYement, &c .. 
&c. Accordingly, on th(• - day of' March, the Commissioner, in 
conjnnc:tiou with the Assistant Commissioner, ,fam es F. vVil!:!Oll. 
E sq., in obedieuce to the Jaw lwfon· reforrPd to. cli<l proceed to dis
charge the dnties therein c:ontemplatC'd, h;r ml't'ting th e Agent,, 0f 
the Des :Moines Kiwigation and Railroad O,,mpany at Bnrlingtou, 
Iowa, agreeably to appointment, ancl <lid thl're (1 n<lea,·or io nego
tiate and arran~e a settlement with ,-,aid Company, with a 1·it'W to 
a further nncl ('nrl_y progrc:-is of th e Irnprnvcment. 

After two ineffectual trial:-: to arljust the ditlicaltie~ between the 
State and the Company, the said Des Moines Na,·igation and Rail
road Company elected and cunelnde<l to determinP their right.a 
and thl' , ·ali<lity of their c-ontmcts with the Stat<•, through a judi
cfal proc-cedin~. A sni t wa~ tlien•fon· instituted n~ain"t the f'om-



lOissionl·r rn the Di,-_irid Court of Dei- Moine!c'\ County, lowa, 
claiming and m,kiug a writ ot' nrntHln.1t1n8, requiring the (Jl)uunis
,;ioner tu transfer a1Hl eo1Wl'Y tu tltl' 8ai,l C1m1pa11y on'r t'ighty-ni no 
thonsantl acres of lan<l. • 

To this appliciition for a manclanrn,:; a demuner ,ms filed on the 
part of the Oommis~ioner, which rai sed the qul'stion as to the va
li<lity of the several contracts lwtwcen the State mid the Company, 
and also assigning that the application for a mamlamns did not show 
such a eompliauce with their C'ontracts upon the part of the 00111-

Jlany as entitled them to a speaift'e pcrfonnaHce on the part ,lf tlre 
State. Tlie cause was taken to the Supreme Court of the State by 
appeal. The Ruprenw Court hel<l that tli e contracts of the Utlt and 
:'39th of June, 1834, were valid, and that the act ot tltc G-c>ul•ral 
Assembly of the Statv, approved Jan~rnr_v 20th, 18.H, sn far at. it 
wa:; based npon the hypothe;;is that n,> nilitl contrac:t:-; e.xi,.,ted, was 
•)f no iff<.,ct. Tlt<.• sup1•lemcntal c:ont rads of Septernbt•r ~,fl t mill 
Deeem lwr 25th, 18;ii\ wet·l· lteld tub<.• niicl.. 

'L'h<' adjnstrneut of Dec· •ml,er S(Jth, lb,>H, in ,,o far as tlw 1-1ame 
wail n sHtlement 1>y ,rncl hetwel'll tlic Cunnnis:-ion<.'1' an<l tlw ('orn
pan~', wa;:; sustained. 

The S11pre111u Court di,,m;ssed the application for a writ ofwan
chtnm-;, for tli0 reason, among others, that it did not , hm1· nueh a 
eompliauce upon the part of the Company with their contr:wts as 
entitled them to a specific.: performance upon the part of t11e Rtate ; 
aml the Company not chuo;,ing- to ameml their application and risk 
an issne of fact with th e State upon the c1ue~tion of their perform
ance, the litigation was ended. 

The Commissioner employed in behalf of the State, the Hon. I{_ 

P. Lo,ve an<l. 0 . 0. Nourse, Esqrs., who conducted the canse with 
signal ability, maintained the rights of the State. and clefoate<l the 
claim for a mandamus, as well as the c-laim for sa1a ri c·s. ofl:kt' ex
penses, &(,. 

In order to a rnore satisfactory knowledge of tl1e c·ast• , I herewit.11 
mrnex a brief of t1tc• eauRe. (Sec exhibit marke<1 ·'A.") 

Immediately following the dceision olJta.ilietl in said C'aw,e, which 
was hastened and prosecuted with commendable zeal by the coun--
11el in the case, in or<ler, if possible, to affon1 :1ml fix a b,1sis that 
would enable the parties to rc·acljust difl:ercnccs, whcrelJy the Im
provement should be nwre vigorously prosecuted. The Agents of 
the C'om1 any all d tlw C'ornmis::,1io11cr met 011 the 5th ot August, 
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1857, an<l the Cornpan.v proposed a more Yigorou,; prn:-C'l'Hti<111 nf 
the W\>l'k than prc.,Yi.011:-:ly l1ad born clone\ and forthL·rmorl' agr"C'<l 
to pro::ac(•11tc nrn l enmpldt' ,mch locks arnl <lamR m; the Commi,;
ti ilmt' r ,-lw1tld direet, nwl t>uch as were in a11 nufini-betl eondition . 

ln vl'(ll'r, therefore, t<1 a,-ford tlie tlcs irccl aid and faci litak the 
progrc,:;;: of the l111prnvt•rnc.·nt to the p;reate;;t p racticable cxtm1t, tlie 
00111mi~-<inner at once c·ow,cntc•c1 to st ipHlate termt-1 w ith the .Agcuts 
of tlw C'omp:rny, wh0rdiy t he work ehould he re;.:111ncll a11d ,·igor-
011t-1iy pl'()~v<·1tted nnde1· tlie c:ont raet of l:lth ,June, 185-!; and in as
much as tl1e Supreme Uonrt lta,l decid ed that said in:,t rnrnc•n t , viis 
rnli<l arnl ,; ul, ,,isti11g hrtween the State arnl Uornpany, (,·id c exhibit 
markL,d ·'.\: ')an agrec•1t1c'nt of wl1id1 tlw follnwing i;; n eopy, was 
flH,renpun 111a<IP. 

L< Ol'Y. j 
".\! !·11 1orn11d H111 of an .\ g 1·c.•emc•nt mn1k thl' .jt]1 da_y of Aug-u~t, 

"1857, l1dll't!en t-lH· (.'onrn1i~:s:u11er of the l)('B :Moine;:. Hin'!' lrn
·' prn,·\'lllenf of the tfr>-\t part. and the De;; 1.fnincs Xavigatio11 and 
·' l{ailruad ( 1

0111 p,W.Y. o1 t l ie !-'ec:onJ part. Wi'tnr•,~setlt : Th at ill c:01 1-
" ,;i<k·rat ion that ,rn id part.1· oft lw ~eeowl part ;;hall i1n111ediatcl_v p-u t 
' 1Inrl\'l' <·<>nti·:H't to n'Rpon,-iblc eontra('tiJJ',;, the work at Croton , 
·· .PJ ymontb , Bcnt<msptwt and Kco1:;anqna, tlie saill p:11't_y of thv fir»t 
·' part. agrel':3 to anc1 ll(l\\' J oes make tot ho said party of the seco nd 
' ·part.a C\•Jtitic·ate for thirty t hou,;:1ncl dolhm,' wurtli of land, at 

"the· ra,tc• of $1/5 ]><'l' aerc, for estimates clue said 11m·t,y of the 
',;ccon<l par t, on work np to Augnst 1, 1837; said eertitient.c for 

' · said Jan el,; to 1JC plaeed in tli0 hanclR of Guy W e l1 s, Oh icf ]~ng ine0 r 
"•if ,;aid work, to llC' held l>y him unt il the work is vigorouRly corn
" menced at all of sa id points, and the prosecution of tlw same is se
''c:ur0cl, in the opiniou of said Wcll f', to a like amcnrnt of thirt.Y 
• thousand dollar,;, ancl then the said ccrtitir,1te shal l lie subject to 

•• the c.,r<l<>r ,,f :oaid C'rnnpany. f t is al,;o agr001! tlin t the ~u1i.con
' trnctol's ,.;hall he fully paid by the Curnpml_\' for ,ro rk hC'rc'toforu 
"don0 a:-; esti mat r<.1 . 

·• Thi ~ ad_inst ment 11.,t to lie con,:i<il-l'e<l a;i an agrvement supt'r 
" e;cding (II' in anywise changing or affl'f'ting nny fom10r <·on1ract 
' i11 forc:e between the vart il'.~. 

(S ig u ed) E. MA~Nl~ G, 
Corn. Des Moines River Jmpron·rncmt. 

CJ. CLATIK, 
Yice Pre::;idcnt D. N. & R R Co. 

2 
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Althnngh the wo;-k wai-: cnmnwnccd in mo~lc :rnd mnnn c'r ag-rec<l 
upon, tlll' same was nor vig-nr<111 ,-: l_v pro,-ec·11te1l l'X('ept nt one point : 
The Con tractor at 1{ e(•sa11 ,p1a l0<·k :l!Hl darn li:1:- pro~(•cuted the \\·ork 
wit.h vignr a11ci dispatl:11. At th e otl1cr p,,i11 t,;, hnwe -.·er. thl' work 
was p:utially c-onnter1uarnlel l 1,y the .\g,•11t of tlt t• ( '<>ml'a11y, very 
i,oon aih-r it' commc11c·,·n:l111t. and [)('for<! t I 1t· ;:i:\•'},111J u was cxpcndecl , 
as proYidccl in ]a!';t agrl'l'1ttc11t, 1 hereby d l'fl!atiug the f'pirit. ,and 
intPntion of i::aicl agreement ot' Augu,;t 5th, 1837, upon which the 
Company now demnncl 24-,000 acres land. If thi!'< ,rn:; the oul,v 
gmnnd of defence, I sho11ltl not rely npon it as ,; utticieut to g round 
a eontroYersy upon. 

Bnt flicre are other reaso11.s morp p;r:l\·c and weighty, and more 
,·ital to the" lmpron!ment" tLan any question:; heretofore raisell 
on the contract hetwet'n the Compnn.v and the State. At the c1atc 
of sa.id agreement, tn-wit, .A11gnst 5th, 185 7, between the Uompnny 
and the Commis:-iioncrs, and immediately previonR thereto, the 
Agent of the Company, Gl'neral Clark, propo:-ed ae a hasi;; fo r tlte 
lntnrc prosecntinn uf the work, :rnd mutna11111d cr1,tanlling 1idween 
the State and tl1c Crnnpany, and in orul' l' to recnne il c cutrflidin/! 
111tPrprctatiuns of tlw contract of tlie 0th .1um>, J:, ,H, that tlrcy, the 
D. N . & R. R. Co., would s,·c:me the expenditure to the State, tho 
foll ,::nm ,;tipnbtl'd for in th e contract (to-wit) 81300,00() as soon 
and whenever tlw ,li\l of tli<.· State W:18 r<:nrlcrcd to obtain the bal
ance of the land-; npo11 th e •'0-r:wt'' from tho Gcn<:ral Government. 
The ,iruno propn,;ition and r:un~trudion given to 1oaid contract has; 
often been nm·[(, h_y the Agent (lftltc Uumpany, n1Hl ho lia;; forther
-rno1·e pcr.-i,;tentl,r eontl'nclcrl that ,-,1id ('onipany wuuld c·xpencl upon 
said lmprorcmullt l>t·twcen two and three million,, of money . 

The agTeemc•11t, therefore, o1 the Agt·nt of said Company to 
flatisfactorily arrange to expc11d the said ~11 m •>f :31 ;100, 000 for the 
laJl(ls of tht' grant without regard to thf.'ir limit, at and b efore the 
m'.lking ot'tbc isaid requisition l)f Au~u:;t :1tl1, 18,>7, was a consider
ation with the Comrniss :011°r,, tha t 0ntcrcd iatu anil canscJ. in part 
Rairl ecrtitic:1te for :2tJh.l0 nr-rt':4 bn 1 t" h tl ma·fo; and now illasmuch 
as ,'-aid promise• to do and p •·rfonn as afores:1itl lrnn' lJeen utterly 
and, as thl' Commissioner belicYcs, intc11tit)11ally ,·iolatt,d hy said 
Company. the Rait1 l'C'<111 i::;itiu11 in riucstion, for thi,:;, amongst. other 
r en~on s, li t ~ heen c·nur,te: r:nan <lL·ll. I 1 justification of my intcrpn·-
1ation nf tliu law, and thl' cuntrads on tlie snbjl'c·t, ville tLe law 
authvri zt ug- the Cnrn:11 i~,,i •.111c- r and a1> ;;istant :;; ti• (' tJntrnct saicl Im-
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pro·,ernent, Acts 1852-3, Chnp. 103, pngc 1'i:?-' · Tlrnt th<' saitl 
"Comm issioner " nnrl Aosistants in co11traeti11µ; tot' means to carry 
"on :-aid l mprovcmeut, shall not make any CCJ11tmct or agret'mcnt 
",,-itlt any Comp any or iml i vitln:tl rnHkr th l' pro,·i,;ions of this Act 
"or any laws no,Y in force or whi ch may be i11 force at tho time <Jf 

"making sai<l contract o r a~recrnent, unl ess s uch <:ontrn<:t or aµ;rec 
"rnent stip ulates for at least thirteen humlrecl tltousall\l dollars, to 
"be faithfo l ly ex pend ed in tho payment of cl ehts and liabilit ies of 
" said. I1hprovemcnt, arnl to the <:ulllpletio n tlinc-o f to th e g-r,•atc-,; t 
"extent practi cable ." The following i" 8ection 8 in e:untnH:t 

b et,Yecn the State and. D. N . & TL K Co., ,Jun e ~) , 185:1-: 
'' Th e said party of t l1 e second part (the State of Iowa) on t l1 eir 

"part h ereby cov<'!lant and :tgree v,ith tlw said party of the tir,;t 
"part (D . .N. & H. R. Co.) tu ,;ell nn ,l <:•>n-, --·.,· to th e .,ai<l party of 
"the first part, in 111u1111c r an<l up,m the tvrlll~ bereinaftt>r provided, 
"all of the lnrnlc; do11atcd to the t::\ tate of Iowa for the Imp1·o n·11 1cnt 
"of tho D ,'s ~Ini11 cs Rin•r, hy ,wt of Cong:res,- of _\.ngnst 8th, 18:l:fi, 
"whicl1 tlt e said party of the tiCeoncl part h ad not ,-olcl ll]J to the 
"~ad Jay of D ocl'mbcr, l s.:;~1, for ,1·lticlt ;;aicl land,; tho saicl party 
"of the tir,;t part covon:wt,; a1ttl ngn•ca in m:rnnor and form a~ i"ixed 
"by tliis agreornent, to pa_v th,, "tt lll of thirteen lurnd rcd thousand 

"<lollqrs. '' 
Now, !J ere is th o lang uage nf tho law, authori z ing th e' c·o ntr:l<'t, 

uud a Section of th e con tract iti:;elf, whcn• in th e r1,11si<kration i:;: 
plainly stipulated and oxpre;;secl 

Tho Company have agrcc•d to pay and tli o State have :1gr0Nl to 
take $1301J,00O tor the lands, &<'. The sum ia fixed fo r th e np:gre
gn.te, the contr,tct don't ca ll for or eontc-mplate any g i ,·en or <•('rtai11 
quant ity of Janel, lint i~ cletinitc in otlil' i' r e;;pects, in somuch that 
the Cou1pan_y get all that belong,; tn the gran t after the date spe<'itied . 

No 1\·, the D. :r. & K lt. Co. 1·e1mrliate Hll(l d c<"linc t ,> p:1y the 
sum ngreerl u po n for 8:tid "Gra11t," anrl this reiu,;al ha:-: _j11st lieell 
annom1cetl by the Con1p:my, and thcil' ro'.ic·y d i,e!o;;cd. The fo,·t is 
no longer disg11isc:J that the sn id ( 'nmpany now utterly r efuse to 
ack1wwle<lgc any liability whatcH' r to tho 'tatc tu pay mon' th:ut 
$1.26 per aern fot· tl1e Lmrl of t.lt t, Chant, and if the sanH; exc-c•cd a 
certain mnn1111t, then they will or will not, ns tlH' _Y plea;;e tn elcc·t. 

Tl1is que;;tion 110w i,, tho great cause of ombarra,;,sment. 
'The Commissioner attended a meeting ofth e Company in Nc\Y 

Y od.: City in S2ptembcr last, at which time an agent WtlS authorized 
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by the C(Jmpm1y to Yi.,;it 1\',1shin;.;hn and tu ad in <·nnjn11dio11 
with the Cummi,;,;innl'rs in ctH:h m"a:-;un•-, a-, "·ere found ucccs::;ary 
to obtain thl' l>alanc:o of th e land.~ from thu U-cneral Go\·crnmcnt. 

(¼cncrnl 0 . Clark, as agent l'nr the Co1np:u1,Y. allll tlie Cornmis
sionL'I'. \·isitcd the prnpc'~ .Dq,artmt'llt at 1\'a---hingtnn, aml fonnd 
th o case to rest upon ~\ttur11C'Y c;-l'lll'l'al Cn:c:hing-'" upiuion of :\lay, 
1850. 

Tl1i,; opinion limits the• Gm11t to the Xorth li ne ot' tlil' State, and 
impo,;e,; C'On<litinns 11pu11 tliu ~tatc aud its ast;ignee,:, tu-wit: If 
t be lauds an' ru:;eeptell uudc•r hi,; dl'cision ; then tl1e State, as Wl'l l 
as the Company, shall t'xec:ntl> reli11q11isl11uonts t<, the (h:neral Gov
crnml'11t agairn;t any fo1th ,• r dai111s for 1an<1R uncl ·r said net. Tho 
present in cuml>ent of tlic• •· lntl'rior Dc•partllH":.·," (Hon. ,Tacol, 
'rhompson) ]'1'0110SCS to (';[l'I',\' out the ve,uu-t tlf •. Cnshing" if tho 
State and tho Cornprrny acf•c>pt it n,rnl c·11nt1ll'lll to it,; prnyi,;ion;:;. and 
make n·li1Hp 1i .;limcut;:; a,; thL·rei11 requit't'l1, or if either party, the 
State ut· till' Company, <'l('ct to reject J\Ir. 0 .':-; opinion, theu tht' ca130 

1rill lie c,pc•n for a new hearing kt'orl' the OHkc1· uL'tliat l>epartml'nt. 
The language of Mr. Thomp,;un un the suhjed i;; pertinent am1 

lo the point. He says tlrnt it'a fair i11toqlrvtation of tho act c•xtemls 
tho Gmnt to tho somccs ofthu Hin•r, the State will be entitle<l and 
shall ha\-o it; b11t not othcrwit\c. 

Upon this annonncement the Ornnmi'::i::inuer ]_)l'()po:=;cd to the agent 
of the Ornnpany to co-operate \ritlt the Company, and either ne<;cpt 
or ro,icet the ' · Cushing'' ,,pinion, leaving the C'ompau_Y to ckd 
whidt com;;c to adopt. 

At this junc:tnre of om lH'OCoetlings the Agent of the Company, 
(General Clark) rel1uirou the Uon:missioner to accept t1w landR, 
and the interpretation of the Act a~ p1·01·iJed in Attorney General 
Cm;lting's opiuiun rcnt.lcrou in tlw e:ase, and tliat upon the condition 
that tho Oornmis.sioner or tlte State "·onld relea,;e the D. l\. & H. 
R C'o. upon the ir contract of Ut h ,] unc, 1 S.i+, J>l'O-mta aud tu tho 
same extent that the State and tlw C'olllpat1,\" al'L' n,quircd to relin
quish to tlil' General (+oYerrnncnt unr1er C'n,-hing·s opinion, then 
upon that e:onclition t1 1e Company wunld co-opemtc with tl1t> State, 
bnt upon no other or Letter term;:; . 

This propsition was rejected li,r the (\rn1mis;;ioncr as not iutcnucd 
or contemJ)latcd in th e c:onhw:ts 1ctwee11 tlic Cornpnll)' and the 

tate, and tlu .. s the case now stand,: . 

The Agent of the Compnny makes it nn alternative that Lenee-
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forth tho State> must admit the ('ompany's interpretations of the 
contract of flth J nnc, J 854-, and for every sao,ooo cxpen<lell on tho 
same they shall ha,·o larnls for at Sl.2.3 per acre, without regard 
to whether the lan\ls thus reqnirctl will yield tho State in the 
nggrngato the snm of 81300,000, as stipn1atcd, (anll which is the 
paramount ol.,joct anll consideration of said contract) or not. 

The Compauy's constrnctions of snid contract, in connection with 
t ]1eir requirements of tho State to accept tho lands of tho "Grant,, 
to tho State line, and furthermore the release they ucmancl of the 
State, inrnlYeS a <prnstion of at least s-100,noo importance to the 
State, an<l is, in the opinion of the Commissioners, the gravest and 
most vital ,prnstiun that 11as o,·er nrison between the D. N. & R. R. 
Co. ancl the State. In Yiew of tho fact tho lands heretofore certified 
to the 8tato are nearly exlrnn::;teu, there heiug but G0,000 acres) 
and the farther fact that the State and the Company hani entirely 
failed to co-operate in any proper measures wherohy the balance oJ' 
the lands b elonging to the Grant can he properly secured to the 
State and the progres~ of the ImprovernenL in like manner secured. 

Your Commissioner r•:gard,; that these facts jnstify the conclusion 
that a crisis has already reached the affairs of the Company and 
tho State, as connoeted with tho Improvement, that warrant and 
justify the com·,;o :1(1opte\l by the Commissioner, in order that the 
rights of the State may b J thereby l)t·ot('ded. 

I will nuw submit a hriof view of tho 11·ork in progress, and the 
condition and extent it has attained nrnler the auspices anrl conduct 
of tho D. N. & R. R Co. the past three and a half years; and for 
a more detailed histury of tho srime in part I wi ll refer to my former 
Report of January 7th, 1857. 

The work at present at" Croton,·, is rost u:·ing and repairing. The 
Dam was heretofore constractecl by the Compauy, and for which 
the Company have been folly estimated in the adjustment of Dec. 
24th, 1856. 

Tho Commissioner rcgarus that the present expenditures in altera
tions and rq>:tir;:; ca:mot be l0g;timately C'~timatocl to saic1 f'ompany 
nnder the contract of 9th June, 1854:. 

Tho work nt B cntonsport is also work ot' restorinp; and repair,,. 
J3nt it mnst be borne i11 mind that this work was con:,tructed by 
tho State prior to tho contract with said Company, ancl tho Dam 
has always been regarded a JJOOr work, owing to bad materials and 
the temporary manner of its construction. 
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A qnostion therefore may r easonab1y arise whether tho Company 

6l.10111<l not be entitled tn ~slimatc3 for r estonng and n-pairing this 
work. 

The work at K eosautp1a, I am gratifie<l to report as having 
changed hands, and is ·now in possession of a r eliable aucl vigorous 
snb-contractor, wlio has prosecuted tho work the past three mo11ths 
with energy an<l dispatch. 

The Lock ,ml] · arc now re,tdy for the Gatos. If the high water 
docs n ot prevent finishiug the <+atct!: it ii confidently expected to 
haYC tho Lock in working order by tho opening of navigation in 
the Spring. . 

The work at the points al,o\~e Kt·osaurpa has been suspended l>y 
the Uompany tor seyeral rnontL1s. The amonnt of-..vork performed 
at the diffe rent locat ions the patlt year, w ill be shown by Exhibit 
marked B. 

Yonr Commissioner WO!lld furthcrmnre report: 
That a cpH'A.ion of nwclt import.inc,: lias r ecent ly aris :::n between 

tho Com111i;;siori er,,, R~~istcr an rl t he Comp~rny, in respect to the 
act of your Commi,;sioncr in coantcrn 1'.rn Lling an orJer or requisi
tion for 2-1,000 acrns land , of date Angnst Gth, 1857. In order that 
this question shou1cl be dearly unc1eratooc1 , and in jnstice to the 
State, tho Company and myself, it is proper tho facts and tlie 
circrunsta11ces counect.cd therewith, and which are relied upon for 
justification and ll of-:nee, slion lu l>c shown . Therefore I submit as 
follows : 

J. The Oomp,rny failed to prosecute the work as agreed. 
2. The Company harl not paid their S11b-Contractors as agreed, 

which was a precedent condition . 
3. The Compans hn,cl not pcrforrn cLl 830,000 ad<l itional work, 

ctipu lated for. 
-L T!t c Cump:w_r claim e,;timatL·s for n •pairs and restoring work 

which I r eject. 
5. The Uomp:tu_y lll\.\"ltct nud rdnso to vest the title to Ri'jld8 of 

"\Vay ancl \Yater 1\_mtlr in tho H:inw of the State of Iowa, wLich is 
a violation of a covenant of thou· contract. 

6. I have good rea'lon for believing the Snb-Contractors have not 
been folly p::iicl estimates fo r work claimed and performed since 
August 1st, U~J 7. 

7. Tlrn Oon1pa;1y h:\n; failc•d to pui·form their coveaant to State, 
n.ncl. to pay o1Ll liabilitil'S of tit ('. fo1pru,·ement. 
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8. I believe tb c State is C'ntitled to reclamation fo r exccssirn 
estimates on Lock Foundations, &c., provided for in my adj11strnen .. t 
-0f December 24th, 1856, s•ay to the amount of $10,000 or $12,000. 

9. TJ1 c Agent of the Company threa tened the CommiE>E'ioner with 
a s11spcnsion of the work, if he (the Coinmissioner) would not 
relem:c th e Company and make n<w, sti1rnlations on their contract. 

10. The acts of the Company harn satisfied the Comrniss:oncr 
that th e Jmprowment will not progress or be performed as tho 
State requires 1mder the contract ot June !)th, 185-:1-. 

The reasons before named arc regarded by the Commissioner as 
sufficient for recalling the order made Augu:1t 6th, 1857, for 2-:1:,000 
acres lanJ, but oth er nnd great0r r easons may be assigned. I t is 
now about three and a half years since the D. N. & R. R. Co. corn
mcnceJ their contract upon the Impronment, and up to the prc&cnt 
time it is a melancholy fact that said Company claim to ham cx
pcudml nearly a half million of dollars, aml with this immcmc 
C'xpcn<liture claimed by tlwlll, il1erc i,, ll0t a single Lock 01· l>arn 
comp leted hy thu.1 11pon the ,1·ork. 

F11rthNmorc, the c1,mlition in thl! cuntrac:t to complete one-.'ourth 
part of sai<l lmprorcmcnt each and every year, has entirely faile<l, 
and under tbis covenant of the Company, if tho State may claim 
<lmnagef', the entire amount expend ed by the Company ,rn1ild be 
absorbed and offsettcd in damages arising from uon-cornpli a11ce. 

In other respects the said Company arc equally in <lcfanlt, i11so
much tbat the Navigation of the River has been mmocessarily 
obstrncte<l by means of improper and unnecessary materials put 
into the channel of said River at Pittsburgh, clearly in violation of 
their contract, and which have caused great losses to Boatmen an<l 
Shippers, in consequence of detention, storag0, extra freights, &C'. 

These failures, <lefaults :md non-com1ilianC'es oa the part of said 
Oompauy, mu st be regarded as the result of an ill-mh·ised policy, 
in part at least, in the commencing as well as progressing of sai1l 
work. Now, if these facts and conclusions ar0 maintained, and it 
is sh0wn that the State is not in <lefault or chargeable with wrongs 
against the Company, how can the Company seek and enforce the 
State to perform its covenants before the considerations and stipula
tions are first performed by themscl ves? 

The paramount object of the Government and of the State, and 
of the contract between the parties, was to Improve the K avigatiou 
of the River Des Moines, to the extent stipulated for. 
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.Now how clc,cc, t11is propositinu stan<l , arnl ]1a\'C' t-hc D. N". <.\: R. 
R Co. made any Improvement whatever in the ZVa1'igat1m1 of ;;ai<l 
UiYer? The ans,,·er must he emphatically Xo . 

.Tian the ,.;nid Comp:iny 1n·osceutcd the Irnpron:me11t of said 
Ri \·er aecording tu moclo aml manner stipu lated fnl' in thci1·c·<mtraeti;! 

.Answer-They ecrfainly have not. 
1I:1Yc the Cun1pnn_y ,·irtnally r epudiated all(] denied tlwir nlJliga

tion to expend S;JHOU.000 for tlw lnndi- of the .: (+rant," Tolls and 
Rents I 

A 11,;,,-c;.-:;\Iost emphatically t.ll<'.Y ha n'. 
1.Vith these ,·icws before us, it is cp1itl' mnnikst that the affair:; of 

1he 8tn.te ancl the O(,mpaiiy, as conncetcd with thl' lmpro,·ement, 
arc extremely cornpli catocl and embarrassing. 

The 1weessity, thcroful'c, for prompt and oa1·ly 11ivn,-11n•s t11 Le 
taken to a<1jnst arnl eomprn1uise, if possible, all matters in Wtl'iance 
with tho D. N. & R. R. Co., aml in failure tliercut a re>sort rn .Tndi
<'ial proceodiugs will be inl'vitablo to maintain the• right:> nfthc Statt•. 

Ir is 110w of the most \'ital importance that a wise and ,111st p11licy 
lw nduptc·d, and tho \l'Orks from St. Franc·is\·illo to Kcosnuc1na lm 
co111plotcd the' ensuing season. The material s 011 halHl at points 
aborn Keosauqua, it is l>elie,·ed, can bo trnm:forred t·n pc,ints 1Jclow., 
so as to aid and materially facilitate tl1c eomplction ot saicl ,rnrks, 
and at the same time s:we the materials from luss. TJtc, \1·ork,; m·L~ 
now so far ad rnnced between those point.~, that it wou1Ll bo au 
intolerable nb11sc of tho menns appropriated to this object, if the_y 
wore not at onee sipeedil,r used tn complete this pnrt of tliL' linP of 
Improvement. 

The D. N. & R H. Co. have notified sumo, if not al l their Sub
Oontractor;,, to suspend work upon tho Improvement. Th o Com
missioner has been infnrm ed through tho Acting Engineer of tho 
work, that said Company arc ready and now invite propositions 
from the State for compromise and settlement. 

Tho necessity now is apparent and manifest that an early acljnst-
111 ,-nt of, ff.tir..; lic•hn'l'll ~.1id C',,,11p:11n nnc1 tl1c f-t:1tc ·i, o'. ' tl1t' f:1·,t 
importance. 

It is like wi:;o equally impol'tant ancl ncce"'sn1·y ll1at immediate 
steps be taken to Sl'ent·e an!l <lcfi11itely settle with the G-eiwrn.J 
Gon·rnmrnt, as to tlw extent of aud the quantity ot 1arn1 the State 
is entitled to receiYe under tho Grant of Atigu8t 8th, J 8-l-fi. 

This questiou, so for as tho opinion;; of cmine11t jnriet8 hnYC beC'A 
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obtained, may be corn,irlerecl as Rettlecl in favor of the claims of the 
State. 

Tho proper Department at Washiugtou now desires the State to 
act in the premises, and eitltcr accept or reject Attorney General 
Cusbing's opinion pronounced in tho c:is0, and thereupon have the 
question determined. 

I shall therefore recommend to your consideration the appoint
ment of a Commissioner with foll power to settle and conclude all 
matters in Yariance, or prosecute the same to final settlement with 
tbe D. N. & R. R. Company, as well af' any and all other settle
ments now pending and connected with ! he Des Moines River Im
provement. 

I would furthermore recommend that said Commissioner or Agent 
sho1,ld be folly authorized and empowered to effect and conclude & 

.final settlement with the General Government, in the matter of the 
Des Moines River Grant of August 8th, 1846. 

I would furthermore report: 
That tho sub-contractors npon the line ,)f the Improvement have 

recciYocl official notice by onler of the Company to suspend work 
upon their screral jobs until further notice. The work of repairs 
commenced at Croton arc left in an uufi nished and dangerous con
dition, so much so that the proprietors of the Mills and power at 
that point report that they are in imminent danger of a great sacri
fice, if these repairs are not immediately prosecuted to completion. 

The expenditure necessary to this objeet is estimated at from four 
to five thousand dollars. 

The work at Keosauqua is also left in a situation that still 
obstructs the navigation of the river. The Lock w~lls are nearly 
completed, and sufficiantly so to receive the Gates and ~'\achinery 
necessary to operate the same and render the Navigation free from 
obstruction at that point. 

The upper portion of the Valley has heretofore been greatly in
jured by means of this obstruction, and tl,o immediate cotipletion 
of the work is the only remedy that. wiil insure and obviate thii 
evil, that is now so generally felt throughont the Y alley. 

The old li~bilities of the improvement, which the D. N. & R. R 
,l . Co. have failed to liquidate, are now being pressed upon the Oom• 

missioner for payment, or suitable provision therefor. e 
The following claims are especially urged, to-wit: 

Q Paleb 0.. Ha.lstead report! himself hokl :ug t~ a _ i 
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Bonds of $500 r a.ch ........................ . ~6,500 
$520 Thirteen ~oupon~. f,40 each, due Nm·. 1st, 1857, .. 

Bang-s Bro.'s & Co., alleg~d claims a~ainet the Im-
provement ........... ... .. . ......... .. .... . $14,000.00 

"\Vhich if not paid or provided for, th<':,- notit:r the f;ornrn isRioner 
that suits will bo i11;;tituted therefor. 

In order to giq~ an approximating und erstanding, of the amount 
nece, sary to com11lcto the works from St. FrnncisYille to Keosauqua, 
I submit the follo,,·ing estimate, predieat<.'d upon a judicious ex
penditure, a a probable amount required, to-wit : 

AL St. FrancisYi Ile, say .... .... .. .. $40,000,00 
Less amount t·:,pended .... .. ... . . $G,115.04-B33,88,l,H6 

At Belfast .................... . ... M0,000.00 
Less amount expended . . .. . ...... $15.023.03-~:2-:1:,076.9, 

At Croton R epair:,;. . . . . . . . . . . . . . . . . 8-:1:000.00 
A..t Ply month fr.,m $15,000 to. . . . . . . $20,000.00 
At Bentonspurl Repairs.. ... .. .. ... ~10,000.00 
At K eo,,anqua, i11cludiag clrnnnol he-

low Lock .... .. .......... ... . .. . 
Amount brought forward ....... . . . . 
To " ·hi.ch a<ld al Juve iudebtcdn0ss .. . 
Total and reqnirc·<l to complete worlrn 

$20,000.00 
8111,G61.D3 

~21,020.00 

before mcationed and pay indebt- ------
ed ness. . . . . . . . . . . . . . . . . . . . . . . . . $132,981.93 

From tho fureguing data your Commissioner belien1s immediat~ 
provisions are called for to meet the emergencies as Htated. 

The lan<ls nnclispused of heretofore cert ified to the State, after 
dcdnc1ing lands CL•r-tified b,y Commissioners to the D. N. & R. R. 
Co., as reported hy the Register, is 61,527 78-100 acr0s, out of 
which may be rkcl1tctecl a certificate iu dispute of 24,000 acres. 
Leaving ..... ... . ........... .... . ....... :H,527 78-100 acres . 

.A.t present HMncnmbered, to which may be 
a<lded lauds not yet certified by the D e
partment at \Vashington, and which are 
decided as due the State by Attorney Gen'J 
Oushing, to tlLc North line of the State. . . 300,000 tiere~. 

To which may lw added the amount of lau ds 
due the State under the "Grant" as claim-
ed t.o the sources of the River, estimated at 100,000 acres. 

:Making a total of, ... . . . . ....... .. .. . 737,527 78-l0O aoret 



Amount ·of lands certified to the D. N. &~ 
R. co: ...... .... .... .. ..... ....... ~ .. ~05,!89 64•100 8.CI'~ 

Certificate or rcqui :;ition dated Angust 6th, 
1857. Jn d·ts_p1de. . . . . • . . . . . . . . . . . . . . . 24,000 acre• 

l\[aki11g a total oflands belonging to the Grant 
of August 8th, 1846 .. . .. . . . ......... . .. !!67,017 42-100 acrea 

Against the aborn the D. N. & R. R. Co. have 
expended upon the ImproYement about .. . . . . f270,000.00 

Old liabilities against the Improvement renrnin-
ing unpaid, say . . . . . . . . . . . . . . . . . . . . . . . . . . . $21,020.UD 

$291,020.00 
All of which is respectfully submitted. 

EDWIN l\IAK~ING, 
Oum. JJ. 1ll R. Impr<YVMJMnt. 

Office of Com. D. R lmp\ 
Keosangun, January 1st, 1858. 

A &l1edute ef Work jarnisliect by (Ju,y Well..~. A cting Enqine,r 
.Des ..,Jloines River Improvement. (Oopy. ) 

Amount of work done on the Dos Moines H iver Improvement, 
from December 1st, 1856, to D ecember let, 18;"S7, at the following 
named points, viz: 

St. FrancisYille, . . .. .. . . . .. ..... . .. . . . . . . . . . . . . 
Belfast, .... .... . . ...... . . . . .. ... ... ........ . . 
Croton, . . . . . .. .... . .. ... . . . . . . . .. ... . .. ... . . . 
PJymonth, . . . . ... .. ... ........... . . .. . . .... . . 
Benton's P ort, ....... .. .... . .. . .. ..... ... . ... . 
K eosauc1ua, .. . . . . . ... ....... .. . . . . . ... - • - • - • • · 
Litchfield,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . 
On·ill e, . . .. .. . .. . ... . ...... . ... . .. . .. . ... ... . 
Iowa Yi Ile,. . . . . . . . . . . . . . . . . . . . . . . . .. . ..... . . . 
.\ 1nsterdam, . ... . . . . . . .. ....... . . ...... , .... . . 
White Bronst , ... . . . ........ . .... . . .. .... .. .. . 

44916 
1,235 00 
2,169 40 

17,372 01 
4-,04:2 22 

15,961 64: 
1,04:7 30 
7,860 53 
1,go5 62 

547 00 
2,703 50 

$61,193 38 
Deduct timber brought fi·om above that 

had been previously estimated, .. . ..... $1,510 18 
.A.mount previously estimated, .. . . . . . . . . 847 50 2-,357 68 



Engineering, .... .... .. ......... . ... . ... .. . . . . 
Lock repairs at Croton and.Bonaparte, .. . ...... . . 
Expenses -and iupplies of dredging boat, ...... ... . 
Endeavoring to rilmove ob1,tructiona at Pittsburg, .. 

t,625 00 
128 02 
704 (H.I 

35 70 

$64,327 08 
..ldd 20 per eent.,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1~,865 62 

$77,192 70 
Deduct certificate et' Angust 6, 1857, ............. 30,000 00 

Exhibit B. 

T'ne State of Iowa, on the \ 
relations of Wm. 0. John- ·i 
son, President, &c .. 

vs. r S u PUEME Col.JRT, .June Term, 1857. 
'l'he Commissioner of the I 

Des Moines Ri,-er Im- ' r 
provement. J 
Points presented by the demurrer to the petition suggested rn 

&Tgument and decided by the Oonrt. 
1st. Is the contract of Jnne 9th, 1854, valid ancl snbsistillg ~ 
We are of the opinion that the contract does not Yiulatc, and wr.~ 

not made in contravention of the net of Congress making tho grant. 
STocKTo:s-, ,f., rontm. 

We are of opinion that the ads of June 19 aml January 24:, 1853, 
Laws of 1853, pages 62 aacl 162, do not. dispense with the argument 
of the prior statutes, that tlie Gornrnor should approve any contract 
made thereunder. \VooDWA.m>, J.) cont-ra. 

We further conolmlc, however, that the necessity of approval 
has been waived by the repeated anu express action of the Execu
tin and Legislative department of the Gornrument; that by the 
aetion of these depa1·tments, e, constmction and validity has been 
given to said contracts, which the State is now estopped from de-
nying. STOCKTON, J., contra. 

Exhibit A. 
The said contract doe!! conform satisfactorily and oven techni

.ally with the requiremc1uts of the act11 of the Legislature under 
which it was made. BTOCI{Tos, J., C()1'1,tra. 

It is therefore concluded, on the first proposition, that the said 
eontract of J un9 9, 1854, ill Yalid and subsisting. 

STocs:To.N, J., c<mflra. 

' 
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2nl.\l. Are the supplemental eontraets of June 9 and June i9, 
1854, September 27 and D ecember 5, 1855, valid and subsisting 
between the parties t • 

It is objected that the duties of As11istant Commissioiwn ceased 
after the original contract was made, and that therefore these sup
plemental contracts should have been made with the OommisaioMt-· 
and Assistant ; then the three should have united and concurred; 
and a majority could not act or contract. 

·w-e conclude that so much of section 4 of the net of January 24, 
1853, ns provides that the duties of said Assistant Oommissi@ners 
ahall not extend any further than to aid such Commissioner in 
:negotiating such contracts or agreements as in said act are con
templated, was not intended to inhibit them from taking pmt in 
aoy negotiations that might become necessary to carry ont the 
contract made, or to accomplish the general ol.Jject and vnrpose ot 
taid act, in disposing of the lands and work, and securin.g the im
provement, but was intended to provide that their unties should 
not extend to the others and various matters deYolving upon the 
principal Commissioners in the prosecution of the improvement. 

DTOCKTON, J., contra. 
,Ve hold that the Assistant Commissioners, th erefore, might take 

part in such subsequent negotiations, and that the Commissioner 
!.ncl one of the Assdants, (being a JJ1ajority of tho Board,) cenld 
make a ni.lid contract. STC,cK'fos, J. contra. 

The said supplement, nnclor tho law, required the approval of 
the Go,·ernor as much as the original contract. Those dated J uue 
9 and June 20, 185-!-, are, we think, though not thus approved, 
recognized and auctioned by the action of the two departments of 
government, and are binding and of force in like manner and for 
the same reason that the original contract is binding. 
SrncKTox, J., contra, a to so much as treat:. the action of tho Slate 

in waiving the necessity of approYal liy the Governor. 
WOODWARD, J., not concnrring in the opinion that the approval of 

the Governor is necessary. 
As to the c'Dutracts of September 27 and December 5, 1855, w e 

think they are invalid for want ot the approval of the Governor, 
and that there is nothing sufficiently to show that said contracts 
have been recognized, approved and acted upon by the State, 110 :u 
to waive tha requirement of approval. 
W oonwA:im, J., holding; the approval l.lllD.ecea11arJ, and doubtini , if 



necessary, a11 to the acts or the State being sufficient to amouu 
to a recognition. 
We therefore conclude that the supplemental contracts of' Jnne 

9 an<l Jnne 29, 1854, are valid ahd binding, and that those of Sep
temlier 27 and December 25, 1855, are not binding. 
STOCKTON, J., dissenting as tu tlie til'st proposition, and Woonw,um. 

J. dissenting as to the lf\st. 

3rd. Is the contract of December 29, 1856, valid and binding t 
80 far as it makes a new contract, or modifies or changes former-

ones, it would seem prima facia to be invalid, being signed alone 
by the Commissioner, and not approved by the Governor. 

So far as it is a statement of account or settlement, it is binding; 
and section three, therefore, and such other parts of 8aicl agree
me11 t as can be regarded as a settlement ,vith the Company, :u 
contractor or creditor, is valid and subsisting und er tho law of Feb
rn:ny 5, 1851. Laws of 1 51, page 138, sec. 2 . 

By Wnrnm, C. J. I J.1ave no doubt that this agreement might 
be valid as a settlement or of rlaim preferred, but for the fact that, 
taking it all together, I conclude that so far as it can be called or 
termed n, settlem ent in its terms, such terms are made dependant 
or conditio1ial upon those provisions which are termed the contract 
parts; that snch contract parts wer<' the inducement to such settle
ment, (as such settlement was the inducement to the contract part;) 
that , in . l1 ort, the parts relating to the settlement, aml those rela
ting tu the eo11trnct proper, arc so intimately co1111ccted that you 
c•n,m1ot seYer, and hold the on0 binding and the other not; the en-
tire cc,ntract is Yalid or it is all invalid . { 

l wish to add farther that the petition does not seek to aYoid 
i:;aid agreement, either as a <:ontrac·t or settlement. The State in
$ists npon its rnl idity and bindi11g force; and I cannot, therefore, 
see why, as the case llOW stands, it Ehoulcl not be carri ed out and 
pcrforme<l . 

4th. Is the act of Jan. 29, 1857, in relation to the D es Moines 
.River ImproYement valid as against the Oomp~ny, and how far 
does it invalidate the contra.ct of D ecember 29, ] 856, or any of its 
parts~ 

The contract of June 9, 1854, being held valid, it follows as ft 

consequence that the act of Jan. 29, 1857, in its essential features, 



is of no practical force or effect; the predicate or basis upon which 
it was enacted, (the invalidity of tho previous contracts wfrh the 
company, represented bl the Ilelator,) proving to he incorrect, it, 
of course, has nothing upon which to act. 

STOCKTON, J .·, co,it/'ii. 

Tho foregoing position, of course, is nut to be construed that said 
act can iu no event have an opcratirn effect. Tho Company may 
have forfcite<l a.Ii rights ac<]_uirecl under SllCh contract, or may Yol
nntarily assent to modifications of existing contracts, or make a new 
and oilier arrangement under 8ai<l. act, or some othet· iudiYi<lnal or 
company (if the present company shall appear to harn forfei ted 
their contract) may be contracterl with, ancl nn<l.er these and per
haps other cirenmstancos, the said act ,vonlr1 certainly not be with
nut fon·e aml effect; but so far as it treat~ tlto co11tnu·t referred to 
a,, heing iu rnlicl, aml that the Compauy lrnxe 110 rights thereunder, 
it can, as already 'tated, han' 110 effect. 

:>th. ,Vhat i" meant hy the concluding clause of the contract of 
Dceemuor 20, 1856, which provi1les that in the event of the passage 
of any act of the Legi&latnre i1walidating the.rights of either party 
to this a~reement, then it shall become inoperative ancl void-is, 
1wrlrnps, not very clear. We conclude, how·enlr, it cannot mean 
au nnsncce,:;sfol attempt to invalidate, and tliat, therefore, the said 
act, as already shown, being of no practical force or rnlidity, the 
right of neither party to said agreement cau ue violated, and that 
therefore sairl contract or agreement is not inoperati Ye by reason 
of anything in said act contained. 
S-rocKTON, J., not assenting to so much of this position as treats sa id 

act as iuvalid. 

nth. Under the contract of June 9, 185+, is it proper tn include 
in the estimates, to be paid by the Stato in landi-l, the salary of the 
book keeper, and office rent of offices, by tho Company. 

We unite in answering this enquiry in the negatiYe. The State 
(by the lands) pays the State officers, and tho,;e engaged iu the 
constrnction of th e work, and not the officers and servants of the 
Company proper. The Company, we think, i8 paid by the consid
eration provided for in the pl'incipal contract, and should pay its 
own officers and employees, and the expenses of the same. 

7th. We are to enquire, finally, whether the relator is entitled 
to tb.e writ of mandamus, as prayed fo1· in the petition. 



A majority of ·the ~Court conc1nrlo that, even if t11e contract of 
J nne 9, 1854: is valid, yet under the showing made in the petition 
and exhibit , the writ should not be graanted. 

First. ]3ecanse the petitio11:does not show that so much of tho 
said contrac(as requires one-fourth of the "\"\·ork to he completed in 
each year, has been completed. 

Second. That this is only a proceeding in another form to en-
force the specific performance of this contract, and that the petition \ 
does not show a performance on the })art of cornp1ainant, nor a read-
iness, willin~ness, or effort to perform. 

I7iird. That from this petition and record, it is doubtful at least 
whether the amonnt claimed in the petition, or any amount in fact. 
is due on the contract and settlement with Manning. 

WRIGHT, C. J. I do not think these questions legitimately arise 
at this stage of the eontroversy. The cause is before ns by appeal 
from the decision of the Court below, on the demurrer to the peti
tion. This demurrer, of course, admits the truth of those facts which 
are well pleaded in the petition. Taking- t.he petition as true, there
fore, and uuanswerecl, I think that the Commissioner should be 
required to certify the bncls as claimed, or show cause in answer 
to the writ why he docs not. In showing snch cause, the qnstions 
suggested b,r a majority of the Court might legitimate1y arise. At 
present, I think that the rnattera for our determination do not in
volve thP. question whether said Company haYe complied with 
their contract, except so far as such questions may arise from the 
averments, or want of averments in the petition. 

·when the issue shall he made and cause heard, I think it will be 
time to adjudicate these objections . 

It is the opinion ot the majority of the Court, that the ma.ndamt11 
should be refused by the Court. 
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