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OTIUMW A, NOV. 15, 1856. 

To His Excellency, 
JAMES w. GRIMES, 

Governor of the State of Iowa. 
Sm: The Demoine Navigation and Railroad Company, beg here

with respectfully to present to you and through you to the General 
Assembly, the accompanying full exhibit of its affairs and :financial 
condition. 

In order to a co1Tect understanding of the operations of the com-
pany, and a just appreciation of the causes, which have disap
pointed its expectations of a rapid completion of the work, it is 
necessary to give a brief narration of its history. 

Almost from the first, it ha5 had to encounter serious obstacles, 
which have not only embarrassed its most earnest efforts, b-t1t have 
impaired the confidence of the people, who not aware of the justi
fying circumstances have naturally attributed the results to inaction 
or bad faith. 

The company was organized under the Lal\·s of Iowa, ::M:ay 6, 
1854, and having purchased their rights from the parties who then 
held the contract from the State, on the 9th day of June, 1854, en
tered directly into a new contract with the State officers. ·with 
this contract which was published in the journal of the next Legis
lature you are doubtless familiar. It was based upon the puulic 
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:v,surnption that the grant of Congress for the improvement of the 
river cornred the unappropriated odd section., to the source of the 
river and comprised somewhat over a million of acres. 

The State agreP1l to •,;ell these lands to the company for $1,300,000 
to be e:x.1rnnded upon the Improvement and in payment of the State 
debt then outstanding, the landil to be co11Yeyerl to the company, 
at the rate of 24,000 acre,; wheneYer the di;;lrnrsements should 1·each 
$30,000. TJ1e company nt once adjusted ?.nd paid the State debt 
to the amount of over $70,000, and immediately entered upon the 
necessary snn-eyR of the ri-vcr which ·w re .irnlispcnsable prelimina
ries to the acti Ye work of construction. 

As early as the ensuing ~Iay, nearly half the work was prepared 
for "letting" and was put under contract. 

_.,__t this point i11formation was received that the General Assem
bly had passed an act in derogation of the title which had been 
agree<l. to be given to the company, and rcqni.ring that no patents 
sho11ld issue to the rornpauy except with a_ derogatory clause in
i.erted. (Viele Ree. 8, of Chapter 158, page 224, Laws of 1854). 

The imme<liate 0ffect r,f tl1i s was to dishear ten the friends of the 
enterprise, by the impression that the Legislative body was dis
posed to emburrass it; hut thit. was passed ornr, in the belief, that. 
as the work progressed, a nwrr liberal feeling would prevail; and 
the co116trn-;;tion was urged with as much Yigor as tht' season admit
ted of. L\.n unnst1all,r inclement winter retarded the work, though 
the surveys of the remaining portion of the river was continued t.o 
completion and tl1(' balance of thP work wa,: prepared for leiring. 

Early in tltc ·winter rumors l.>ceame rife that the Geuernl Govern
ment intpnded to take the position that the grant did not extend 
heyon<l the Raecoo11 fork. Application wa,; a.t once made to tl1e 
(:¼c1ieral Land Office fm tllC' transfer of the remaining lauds to the 
State, all(l the Commissionc•r of the General Land Office promptly 
responded tl1at he lwlu the irrant as not exteuding aboYe Fort Des 
Moi1ws. 

In thr meantime the locks nnd darns to Fort Dt•s Moines had 
been athcrtised for ·'letting." An ii.umediatc appeal was taken 
from the decision of the Oommie;i;ioner to the Secretary of the In
terior who sustainc·cl his subordinate, and thence an appeal was 
taken to the President ot' the United States, by whom the matter 
was .i:efel'!'ed to tho Attorney General. }for.h dela:v followed, 
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TREA.S1JRER'S REPORT. 

EXHIBIT KO. 1 

A. HUNT, T'R1':Asumm, in account witl1 the Desmoines Navigation 
aud Rnilroad Company. 

1856 To Cash received to tMs date,on 
Nov. 15 account of subscription of 

$1,000,000 for Bonds,(balance 
payableiuiustallmcnts when-

" 

" 

" 

" 

" 

ever called for,) .......... $280,6(:)0 00 

" To Cash received to this date, 011 

account of Stock subscribed, 168,075 00 

" To Cash received to this date,from 
the sale of lands iu Iowa, ... 

" To C,i,,Ji received to this elate, for 
i1t:,t1tllments 0 11 Bond&Stock 
sn bscriptiou, and for interest 
on amounts loanc~1 on call, 

"' To Cash in Stock is,med to 1. J. 
Speed, Jr., for relinr1uisl1iug 
his contract made witl1 Henry 
O'Reily, ..... . ........ . .". 

" /To cash i11Stockallowe<lBounoy 
& Whittlesey, for relinquish-

/ 

ing their contract made with 
the State, for tlw Keosauqua 
work, ................... . 

"To cMh allowed Juo. T. Clark, 
for serv.ice;;, ...... ... .... . 

7,619 06 

6,528 80 
--- $-!6~,822 86 

50,000 00 

5,000 00 

1,000 00 

Total, 

----- 56,000 00 

$518,822 86 
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A. IIUNT, TREASURER, in account with the Des1n.oines NavigatiOD 
and RailrQad Company. 

1856 By cash paid on account of State 
Nov. 15 Liabilities,. . . . . . . . . . . . . . . 70,053 3/J 

" " 

" 

" 

" 

" 

,, 

I

By cash paid for construction 
of Locks and Dams, for En
gineering, for advances for 

tion of Locks and Dams, and I 
materials, not yet put into 
the work, for lands, for loca-

for salaries of Registers and 
Commissioners,. . . . . . . . . . . 290,860 86 

" By cash paid for salaries of offi
cers of the company, office 
expences and furniture, and 
interest on Bonds of the Co. 

" By cash allowed H. O'Riely, on 
original purchase from him 
by the Company, applied on 

I 
first instalment on his stock, 

This Stock, excepting 5 share5, 
(on which $5 per share ha1o been 
paid,) has all been sold by 
O'Rielly. 

" By cash allowed I.I. Speed 
for relinquishing his 
contract made with 
O'Rielly, applied on 
Stock gi-,·en Speed, $50,000 

" By cash allo,rnd Bonney 
& Whittlesey, for re
linquishing their con
tract made with the 
State,applied on Stock 
given him, .......... 5,000 

" By cash allowed J no. T. 
Clark forservices, ap-

360,914 19 

20,133 85 

15,000 00 
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A . HUNT, Tn:E.\Sl7RER, in account ,yith the Desmoines :K arigation 
Rnd Railroad Company . 

plied on Stock.4 gi vcll 
11irn, . . . . . . . . . . . . . . . 1,000 

5G,OOO 00 
--- - - 452,048 04 

Cash on haml, 1'i u,·. 13, rn3u, SG6,7H 8:3 
A. HU1 ·T, Trea:-nrer. 

81'}1..TE OF KEW YORK, ·1 , .. 
CITY A:XD CouxTr u1· X1:w Yum,. f "· "· 

Aln1lt HnHt, Trew-urcr of Dc,-,rnoinc,-, ::N'a,igatiou ancl Railroad 

Curn tiany , being July sur ,YJI, depo:;cs and say,-, that the foregoing 
~tatcme11t i,-, c(,l't'l;Ct a11<l 1ruc, as deponent ,·ei·ily lJeliL·,·e:s. 

A. IIUNT. 
b wurn to hefor,' rno tl1is ~:!11J day qf .Nonm1her: 18-'5G. 

JOIIX ,T. CJIRISTIB, Com'r of Deeds. 

RE80UROES. 
Cash on hand, 1 T o~·vu1ber 15tl1, J SGG, a:o 

pt'!' st.ltcrnenf n•n<lerecl, . . . . . . . . . . . . . GG, 77-!: 8:3 

13alm1ce clue ou Rm1cl SulJ-;cription of 

$1 ,ouo,ooo, OJI which 8280,GOO hati uccn 
paid, l ,a]:rnce payable " ·henc·n:r called 

for,. . . . . . . . . . . . . . . . . . . . . . . . ... .. . 719,400 00 

l H'i,907 :--3-10Uth1- ..:\nes ol'Jal)(l lll'ld h:v 
tlte Company, unsold,at ~1 :.!:'> })('r aC're, 2-1-7,..J:D, 29 

-----81,033,612 11 

A rnmrnt of Bomls proYidPd to 

be isf'ucd i f n 0ee,-,,ar_v . .. .. .. 1,000,000 

Amo un t of Stock tk1.t rna-v be 
i;;,.qwd l1en•afn·1· . . .. . . . · . . .. 1,000,000 

---- )ci~,ooo,oou 

N v.w You.K, No 1·emlier 15th, 1856. 
lO 

.:\.. JIFNT, Treasme1·. 
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ABSTRAO'l' of tlie estim ated cost of tlie DEs Mmms,· R1YER hr- • 
r.RoVE:111.n::rn, from its JJiouth to Fort De8 J11oincs. 

LOCATIONS. 

,Vork below St Fmncisvile, .. 
St. Francisville Work .. 
Belfast . " 
Croton, Bonaparte & t " 

1,eu:on's Port f 
Plymou"h 
Keosauqua 
Pjttsburg 
Litchfield 
Orv1lle 
Jordon 
Alpine 
Wyley 
Sngac Creek 
Ottumwa 
Camp 
Bells 
J ohnson's T')rt 
:N ·ida 
h cky .aipple 
Delashmutt 
Bellefontaino 
Coal Bank 
Georgn 
A mt.L_ ·chm 
W',.. .i3rcast 

" 

" 
" ,, 

" 
" 
" 
" 
" 
" 
" 
" ,, 
" 
" 

1 .,_foek: " 
1· J _., Bend " 
J3tJ'~.n:_:i.gton '' 
',afa ·,retre " 
i-1..de".°phi " 
Y c-1low Bank " 
Newcomer c; 

• I E:'.1Il.\!fli'T 
EXTRA FO!t G.cARD LOCK AND 

llULKII'Ds RA:m. nx~r, &c. 

I 
$75,000 

$!,200 $7,00 ±9,100 
4 500 · ~,LJ,-00 5+,700 · 

' ! 

4,200 
4,200 
.J:,200 
4,200 
!,200 
4,200 
4,200 

3,700 
4,200 
4,200 
4,200 
4,2001 
4,200 
-1,200 
4,2001 
4,200 
"~,:.'00 
3.7001' 
4,200 
:J.,200 
!,200 
±,200 
4,2001 
+,2001 
4,2001 
4,:300 

700 
700 

2,30(.) 
700 

6,000 
7,200 
0,000 
8,400 
(,/0() 
::,400 
8,000 
ti,000 

6,0001 
'',tiOO 
! ,GOO 

i:::,_oool 
12.000 
1 :?,00() 
~ 4001 
1~' ~()() ,,, . 

10,200 
21,6()0 

:.:,40(' 
20;400 
~31,600, 
10,800 
10,800 

25,000 

37,000 
25,000 
49,200 
49,500 
51,500 
M,500 
48,000 
44,800 
43,100 
32,300 
±3,700 
51;100 
53,50(11 
42,700 
-w,1001 
01)001 . 
42,900 
:1:3,500

1 

±3)200 
±8,500 
4±400 
5~:3001 
5:>,500 
56,6001 
54-,900 
51,000 
5±,000 
53,700 
53,700 Agency Prau:ie " : : 

Excavating Channel below ) 

1 

Lock, at Keosan<}_na and ~ , · · 15,000 

TOTAL. 

A~
1
::•Enineeri~~ &. ~~n }\ 

1~~:~~t:::::if,;;; ::1 
tmgencies, 10 per cent . . ---/~~-· ' · __ _ 

128,5Dt\S'25B,%0/1 ,273630 2149180 
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OTITl\fWA, NOVEMBER 19, 1856. 
To tlie P resident of tlit JJemoin<: · 

_;_\rr,·i:igation and Rail Road Company: 

Sm: In acconhmcc \\·i :, y0m· instructio:o.s, I have prepared an 
e«tinrnte of the co;;t <it' co1:, pleting the ,-1ackwaLer 1rnvigatio11 of the 
Des l\Ioinc" River, from ih, month, on the 1\Ii .. sissippi, to For t D es 
Moine::,, (Hacoon Fork,J arnl ht.crL·with l resent the same : 

The e,-timatc e;nuten.pbte,; imp1·ovi"1~ the present channel of 
the river, frm th ::\Ii,:-issippi tc.1 St. F.m1cis,ille, a distance of 
about twche miles wit i.10Ht loC'ks. It is propose,1 to remove the 
1:mngs and trers from ti C' prest·nt lieu of the river, and c eeprn 11~ 

clian11el ia S(ffcrnl shnHl place,:;. hy drcdgin,1: t;1"cl c1mfini1,,; the rn

ter by means of wi11g <hms, ill its lowll' stage i to a 1wrrow c1 
·'1-

1wl. Frolll t:,t. Francisville to Fnrt Des 1foinri>, the <'S, im,t!l.l · · 

bm,ccl upon building lo('\,- and darn,. The locks arc cstimr ., ~ · -; 
stone lock:,. and tlic dmn,; a,, timber and. st,, 1e, with wood.:- • .it
ments on tl1c side uf th1• ,·i\ 01· op1)u,,ito the locks. 

The pre.,eqt ;-;tate of . '.ie work: Since the 1st (,f .A.in;t:8, ,-re have 
had P. part.' at work. , ·tit thv pmpc: tools ancl fixtnr ~s, clearing 
snags :rnd uccs J'1orn 1l1e elwuncl of the rin'l' lJ.;low SL Francis
Yillc; they han\ clearec. a channel wid0 enouslt f,ir . lie pa~s111-,e 
of Bteamlwats fr\llll the .,,Iis:--i:;,-ip]ii to near the ] g Y e1 ow Bnnks, 
a distance of abont :;i. miles, all(l we arc now gn'..1g ou vigorously 
,vi th the work hcyoml tliat pc,iut. 

\Ve hnxo n.h,o buiL a ll,ost s11h:stanti,1l Dredging 11achi ne, ,d1ich 
is at work excavating clunnds through the bar:; ,m the l ower part 
of the rinr. It j.;; intrn1 cd to k"<'P the snaging and dredging go
ing on until the ri\·cr i,-, do,,etl l>y ice. H the fall and winte r are 
open, ·r is expceted to cl 'flr tl1l' snags from tlie c:lrnnnel as far as 
St. Francis,·i110, by the n >t'lling of mn·igat ion in the spring. 

At St. FrancisYillc t:r.w <'offer-dam is bui l t, an<l the excavation of 
the p it 11early completed. The "·ater-:;ills of t110 1ock are in , and 
the n HU,llll l')" started . ~\ large arn01mt of materinls are now deliv
ered, and the, ork i · being pro. ocnte<l w'th vigor. 

At B elfast, tb e 2d locl,, the w alls ara now bui lt above high-wa-
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tcr, and e:111 be compldccl l'nrly next ::1easo11 . The work lia,. li eell 
e11ergetically pl'Osecnted during tl~c lo,,· ,nttcr Qf this year. 

At Croton, the 3d lock j,_ now in working: orJer, thoug h it i;, ono 
or the 1:,hort loeks, aml will eYentually kt,·e tu he Jcngthe1wd, an d 
~omu additional work clone to tho clam . 

At 1•'::mningt,m tho 4:th lnck, tho wall« are built. to 1warl y- tb eir 
full height, a11d then':·:: ,;tone ennno-h prepared to forni1:,h them .
It ,ms (•x:iwcted to fo1it;h thi'l lock this s<•a::;<111, I.mt ow.ing to th <' 
:--ickne::;,; dnriug tlie rnontl1s nf Augnst, Sc1ikrnl.JC.•r and October, 
tl1e cmitrnetors were not able to keep tl1e re<111i~ite fon:e itt work tn 
colllpletc it. It cm1 he iiniRhcd early next Sl'a:,ou, and the t1 arn 
can be lmilt during the low water of next snmllll'r . 

.. A.t 13nnapark, the 3th, and Benton\, FlH'1, tlte Gth loch and 
dam,, arc in n,wig,tble order, ll1r,ugh the locks are shol't, and will 
eventually have to bo leugtheucd, and the darns rcqu.:in· i:;oml' 
more work to cornp1ete them . 

At Kcosanqua, the ,th lock, the masom., is well stal'tecl, and 
·with prop(•r enerf!y on tlw part of tlw sub-contractors, the work 
can be emuplcted and bronght into ns<·, by tl1e time of tiw ,Jnne 
ribc of the river to this place . 

.At Pitbbnrp:, tlw 8fa lock. t 1e coffer-dam is n,rn:· in, hut J have 
been nnahl to get ,my rnasomy laid this year. 

At Litch:fidd, the !3th lock, the lllasonry j,_ start1°d, an(l it is 
hoped that it ,1·ill be completed early next year. 

~\.t Or-ville, the J 0th lock, the masonry i1; ~tarted, and it iB hopo<l 
that it \\·ill be complctPll 11ext :'-ear. 

At J,nnn-ille, or Jordan\:, the 101"11 lock. we hacl to change the 
location of tlw loek a ;;liort di:-tancc·, tc, get a good foundation. 

'Ihc llUhom·y of the lock i:-; staitc<l, and nearly all tlw material!', for 
the lock are prepal'ecl. nnd it i.;; expected to complete it early next 
season. 

At .Alpine>, the 12th lock, the fuunclation for tl1c lock i~ n ow 
ubout prepared, alld the rnm-Om'J c-an 1J~ started curly u1 the 
r,pri11g . 

.At "\Vhite Brent't, the coffer-dam is in. and tlie foundat ion for 
the lock is nearly prepared. 

l3elcrn· Alpine a ver,r larg-e amount ~•f materiah, is no,...- prepared. 
:md there 11·i11 ueno difficult_du procuring all the ha lance th at will 
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be rct1nirl:'d tn complete the wmk 1>11 this pmt of the Jine, <luring 
th<' coming- willter. 

The water in tlie rin~r l1as l1t'('ll lmr this season , lmt the work-
111\'ll have bern ,·t•r_y ,-,ickly . :Some uf ihc timl' rnon' then une-half 
of onr IYll'll. betwel'll St. Fnmcisi·ille and Ottnmwa, base heen 
!'ick at tlw "amc time. :111il foi- a i-;hoi-t tinw nc,u·ly all the men 
\YCre sick at ()ll<:<·. Thi t- ,,ielrnc~s ha~ H'l'_r materially rc1'ar<lrtl tli t' 

wmk. 

Uliic,f Enginl'<:>r D . .1. ~. L\: R. H. Co. 
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I<:XIIIBI'l' _·o. :3. 
Opi,iiou of Attorney Ge·11e1•a/, in t/11, 11adter qf tile .De1, 11foine1S 

G,·md, a,1d tlie Orlle,· ct( tl1<! Sec,·da,'?J of tlie lidel'ior. 

ATroR:-- 1;;y GEx1mAL's OFE ci::, 

.1.llay :!.D. 185U. 
Sm: Yonr cornmt111ietttim1 ut' tl1e 7th 11ltimo refenrJ t,, me cei·· 

tain qne,;tious w·hicli lia,e ari,:;(•11 nnt of a grant of lauds made l,y 

Congrl'$S tu the 8tate of' In\\ a for tltc impr1wemeut of the naviga• 
tion of tht· ri,er Dl·il _\foinc•::, iu that i::ltare. 

It Ul>}>t•,u·ing, on ;1 cur~ury L'xnrninatinn of th<' sulijl'et, tlrnt tlw 
St:itC, a]l(l a c:ompany to ,rhicli it l1ad conuuittcd the constrnetiou 
of the contemplated wor-1·,-. Hl'l' l:u·_gdy i111l'rested in the que,-,tions 
tn he ref'oheLl, 11otic:e of the rC'forc1wt• was giYen, and fnrtl1er ex
n1ui11atio11 :suspPudecl. iu ordei· tbnt arg:uinent,; rni~ht be ;:,ubmitted 
in b<:linlf eith ·r or tlil' btal<• nf Iowa "1· of ,;ai<1 compauy. Tho,;e 
.irgmuenh, cmuo 10 J,and on the :,?/ltb i11stant. ~incn whieh tla)' tltL• 
matter l1a,:1 n•maim·cl unde1· adviH•J 1ellt. 

The history nr tl1l' ca,-e l'xi1il,it:; a ,spectacle of rncillatiun all(l 
e11ntradiction of opini011, 011 tl1<' part of tl1e goYcrmneut, which it 
is ltmlliliatillµ- to e,mtl'lllj>l:u .. , and ,dtich ctmstitutcs all there is 
really cmuntTas:;iug in tl1c· poi11t:, now to lw <.letcrntiae<l . 

. \t the fnnmlatinn i: tlte aet of Congr<'~', the c::-seutinl par t of 
which i:-: in the following: ,u)l'(k 

··That t ll'l'P be. and hl'rel>) i~, gmnted lo the Territory of Iowa, 
for tlH· pnrpo,c, of aidinµ· ,-aiu Tt·rritnry tC> irnproH, tlw rntYigatimt 
of the lks ~foine" rfrer frou1 it,-, nwuth to the naeoon lcorl·, (:;o 
c·alled,:1 i11 ,-aid Territory, fllll' t•11ual lllOiety, in alt('rJHttc• sec:t"nu,-, of 
ltl' p11lilic: lnn<b (n.'rnHini11g 1111,-,old.:uHl not "therwi::-<' disp<n,cd of, ,m

c:umlwrc-d, or apprnJ1ri:11l•d,) i11 a ,-trip of ihe mill',-, in width, oH 
each ,-,i<ll' u · :,;aid ri \'l'l", to Ill -~d, l'f, d witltin mid Turritory by an 
agpnt 01' ngent:::, to lw appniutrd by the govt:rnor thl'reof, suujcrl 
to 1he apprnrnl nf tl1e c'PcrPl'nry of !h0 Trca:-.,nr_y of tl1u United 
:Stall',-,. 

·'S1:c. :1. •:, ·· ;:. That he land,-, hc-reliy granted ::,hall not lie 
conn'_Yed m (]i,-pO"l'd nf b.r ,-aid Territory, nor 1,y ally 1'tatc to bl' 

formc<l. out nf the ,-,ame, cxc:ept :is ,,:u,id irn].H·o,·crnenti, i:hall pro-
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g rc,::s; that is, the said Teniti,r,r or State 111ay ,;dl bO much of .,aid 
land as sliall produce the sum of thirt,\· 1hnusuJ1d dollars, and tlH 11 

the sale,-, ::;hall ccm-;c, 1111til tlic~ gc,1·erno1· of ,;aid Tl'l'l'itory or 8tall' 

shall certify tl1e fact t" the I'1·e---idc•llt that mw-lialf of r,;aid smu ha;,; • 

l.Jcen expen ded upon f'~iid imprnveml11:r:-;, when the said TcnitOt'y 
or State may :::ell and <·onvc·)· a <1uarnity of tl1c n'~ichw of said lands 
snfticient to replace tlic amom11 e.xpell(lcd, and tfo1::; tl10 t,ales ;;hall 
progress as the proceed::; thcrc11f shall be expend ,d, aml the ·aet of 
such expenditure slrnll he c0rtiiiecl as at'oresaicl. 

"RE<'. 3. -::- ·· -::- That t11e saicl ri,·er Dl's ..Moi11e;; ~11all h0 n11d 
r forenn- remain a pulilic: hig-lmay, fnr the rn-;,' of the government nf 

tho Unitecl States, fr c fro1~1 any t()ll 'll' otlu~r charge wlu tevcr for 
nny property (If the Uuitecl ~tnte,;, 111' perso11s in theil' senicv, pa;.;,-:-
ing thi-ough or alollg- I lrn snmt'. -::- -:-:- -:+ 

"SEc. ±. -r. "' -,, That. ,1·livnc• \·cr the Tcnitory of Iowa shall 
h e atlmi tecl into the Cnion a:; a Stat0, 1Jrn land,- liert•liy granted for 
tho t hove p11rposc· bhali he anll hcconte dw prnJ,ert;, of :,:aid Statv, 
for the pmpose cont·c·mplatecl in tliis act, .lll(l no other.'" ;:- i, -::-

T11i,; act originated in a bill inh'ndncc<l i11to the llou;::c of l1e1,
l" 'Slntntirn1-< 1,y the Hoil . J\. C. Dodge, tlelegatl'. of 1l1P T<:rritory of 
Jnwa, rel'l'l'l'ecl to rltc· Onrnrnitwo on Public Land~. i nc1 repm·ted and 

passed Rlll>Rtn11tiall.y i11 tl1c :-:mne wonli-, in ~o far a::- l'l'g:a1•d,; tlH• 

g:raut, a:, tliey u1.1w :,tam! in the ~tatute-hook. 

"'IYhile the l,ill \\'a:, prnllin;.; l)efnrv tl1c (;(J]Jllllilt<'C, 1[1'. Dot1w· o1,
taincd fron1 tho Cumn1i,;,-,i1rn('J' •.1f .Pulilic ·Lands ()fr. ::-\hidclsi) ,t !'( •

port of the qnantit,r of lalld ,1·ltic·li tlrn grant \1·1 ► 1ild embraee; 
,1·hich he t;tated at :WI ,(1()1) ,H·t"c,;, t•.,pi·e;::,,l_r as;,u111ing rhat tl,c rang(• 

of land JJl'OJJ0-~13d to 1,e 2,-rn11ted was lillli tcd 1() t!ie li1w ·'fr11m its 

rnontlt to the· Racoon .Fork." That report accou1pa11ied the rc•pnrt 
of the e,,mmitJ-Pc Hllll \\.Ht, n•as,,u(•d npnn t/u,rti11, us the baf' is 1.1f 
the 1,ill ,1·hi<·li tlwy ])l'l',:,l'lltl•tl tn t1H· llnw,1•. 

X otiticati,;11 of tl1 · 8 ac1 ,ms tuacle to t·hc· t.;o\·ern,>r of Io" a hy tlw 
Commi:,;,;ioncr of !'uhlic Lall(],, soon afict· itb pa:o:;nge, by letter. 
which asbnrnccl that tl1e ra11g'(' 11f :--elc:•crion ,ya,- limited as above 1:>ta-
1cJ. allll trnn:--mitte(l ·plan,; i11 c11nCnrmi 1y tlwrc0 \\·ith tr, g11ich· th,, 

State in rn akiug ,,dccti"n~. Tlw :ig-ont proceeded to niake 1hc 8<'· 

lections within thf: limit:s ileJincd; an.tl· i11fornrntinn to that. effect 



110 APPENDIX. 

wa,:; co111m11nic·nted to tl1L' Co1nu1i.,.sinne1· hy that agent ancl h)r tho 
g'ffH'rll<Jl'. 

fo all thi,, ,-.prie,., ui' :t<:tf:. ther~ :,eeme<l tt, lw a111ple eo11te111por:1-
neow; cx.positiua 111' tlic la\\·. 

A sugge>'tion of doul>t, ,rltctl1L'l' the grant did 11ot extend a t.JoYe 
tlie Hntoo11 1<'.ll'k, Ji1·st apJ1\'HI':-' ia n lctH'l' from tliL' C"rnmi<:>t-in11er. 
, :\Ir. Young,) cbtetl l1\,b1·uary ~:J. 1.-.;-J.:-, ; wli i<·h dou ht, lu)WL·n:1·, 
a:; ap11t>,U'o from a lctle1· to hi1u clai-ed Janaar,Y ::-.. 18:l-fl, ltv l1nd 
then t'<%;ed to entertain. lmked, by proelarna:iou of Pre,-;ideut 
J.>o]k , 1111de1· date· ,1f ,l 1111\' J :,, J,-' It-, (;n11nler,-,ig1Led by tltc sa1ue 
U1.muHi:-:;aiom•1·, tliL· l:111cl,; 011 dw l>l:,; :1loint•::-, al.1uve rhe Haeoou 
l•'ork, 11l'l'e tJmnght. intu 111arkct 1•;il]1 ac.her1i,uut..:llt a,- m,na l i11 

tlic 8tete of luwa; and a eon~idernhle 1p1::u11ity of land wa,-: en
L<•J'l'tl, ou r-::tk or 11.Y Jll'l'-Clnp: io11. L•l' land wnrrnnt~, \\l1ich , ,·,mid 
lia,·c l>l'c11 cuY\'i'Cd 1,y tlie g:n111t if it ex tu1llcd above tlial fork. 

lu thi,, ;,tag-l' of tlte e:,,--e, the <h•legaiioil ,Jf 1lie Stale. of lo\rn in 
Cnngr1.:,--c:, c1n '.ltt• Silt ot' ,lamiar.,·, Js;-J!I. addressed a Jetter tCJ 1hc 
~ccretary uf t·Lu Tru ~nry. to who,-.p (lcparunen1 tJ1li (·kn<·ral Land 
Land Oilice tlwn bvlrrnged, daiu1ing d1at. 1' 1c 8tatt- was ent itle(! 
along the whok ru11r:-, of tli<• Dl'., 11luiuet-- to its suurce, and r,•
qnc-cti11g cnn·e,-;pundiu!.?; aerio 11 nn the parl of tltL' go1·e1·11mL•11t.
To thi,- lPttC'l' t lie t,(:;(;1•,•tary 1·cplil'cl 1111ckr date <>T )la1·cl1 i . I :-s-J.!l, 
expn'ssiug till' npi11inn tlial tltc µ:rnut •· cxtcmlt- 1111 lintlt ..;i de::, ,,f 
1 he ri,er from iti' :--CJlll't'C to its rnou t It, lJL1t 11nt int<1 law h, u11 tl1e l'i ,·er 

i11 the :--.rate of \li~,;011ri ;"' till(l 011 the• 1,:1llH' cla.Y he cu111mnnical,·<l 

a c:op_y of tlH· kttcr, ,t;, his clc·ci,,in11 011 the q11e,,tirm, r" tLc Cum-
1nif'sio11c•r of Publie La11ck 

And tlrn,- tl1ing,-- ,-tnod whl'll. i11mwdia1l•Jy aftcnnu·rh, tl1c R11p(•t·

Yisiu11 _ot' il1e p11l,lie land-. pa,-,,ptl to the 11e11· ~ecretar,v "(' the lnte
rior. :\fr. EwiHg. 

~\llit--eqnently. a li,-t "f H·lcetio11,;, 1uack up iu <'cmfonnity wi1J1 
\Ir. YV-alker':-- opi11i"11, liaYi;1g h!·l•ll reporll'1l by thl· CommiRsio11l'r 
10 :.\h. E1ri11g, for c:n11iil'lliatin11 l,_1 tliL• la1ter. ltl' reftt,-.(•rl it, 11 1JC •11 

the coll\ idion l'\.[>rt::-secl 1,y J1i111, tktt tlw gr,tll! dne,-; not <•xtencl to 
t 11(> land,- ahnYc H.a(·c11i11 F111•k. If(, cnn,;i<ll•n°d, , "'11ndrn1l >tc0 1ll.1· li l' 
mi~ht l,l\\ l'ully cl", that :.\fr. \\"alkti1.-,-, "!'ill ion, 11nt ha1·iuµ: IH•en 
,,al'l'ied i1110 (•ll'eet, lwiug an lllll'X.]'l'<·tL·d npinio1t IU\'l'C' ly. 11·,1,;; npen 
tc, revi,-,icm. Ji ud h,, d('c·idL•d tn H1,-,pe1 1cl ,sale,, ol' tlH· lanch, em h ra-
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ced in the claim of the State, in order to leave opportnnity to Con-
gress to "extend the grant,'' if it should see fit. 

1\lr. Ewing's decision iM elated April Gth, 1850, and an appeal 
\\·as taken therefrom to the I1resident, (General Taylor.) He re
ferred tlH· question to th,, Attorney Gn1oral, (I\fr. ,Toh11so11,) who, 
in his opiuion date<l .inly 19tl1, Ht30, came to the conclusion that 
the gra11t applied to the lands above the Hacoon Fork. (Opinions, 
ed . l851, 1i. 214!1.) 

It does not appear that this oµi11ion was acted on, :w as to dis

pose of the <pH•stion: for, in a paper addressed by the Commission
er of P11Llic Lauds (1\Ir. Buttertiekl) to tl_1e President, dated Sep-
1cml>er :Mitl1, 1850, the ovininn of :Mr. Johnson is revie,ved, and 

ob,iectinm; to its conclm,ions arn 1rnhmittccl; and thus the question 

rcmaiued open at the ac:ee,-,,ion of the next President, (Mr. Fill
more). 

During the administratio11, the first material i::tep in the busi
ne;,::; cou:-;ists of a reference of the casu to the Attorney General, 
(Mr. Critte11<le11,J followed 11y a11 opinion of the latter, elated De
cember ;Jd, l~Gu, to tlw C'ffect that the<1110stions involved were not 
of a 11at11J"e to call for <,1· justiii· 11i,, p1•e1,ent i11terpositiou of the 
Pn•r,,idcnt of the F11ited States. t11e;y ])Cing appropriate only to the 

.i uris<lictinn of the s,,cretar_y of the Interior. (Opinio11s, Farnham's 
<'cl., ml. v, p. ~-i5) . 

It wonld appear from thi., cm1clnsio11, that :Mr. Uritternlen did 
1wt bn·ome aware that the matter ,rn;;. regularly befor<' the Presi
dent on appeal from tht- tlecif:i(lu of the Secretary of the Interior. 

Thuf\, the J)ape1·t1 wcut. hack to thv lnte1·ior DqJ:ntment,'a11d the 
Recretary (~fr. ~tnart) reforrC>d the snl>.icct. to the Attorney Gener
al, (Mr. OriHcnden,J r<·questing his official opiliion on these points, 
nmnel.r : l. The effect of }fr. Walkel"·s letter; 2. That of Mr. 
.f ohnson '8 , ,pinion; and 3. The trne C(,m;trnction of the disputed 
grant. 

Mr. Oritten(kn, li,v letter nf ,l nnc ;10th. 1851, replied, that, in 
his npini(l11, the leHPr of Mr. Walker was not an act. done, hut an 
opinion exprc,,,-.cd, and, then·fore, hacl no hinding effect on his suc
cessnrn; that the 01,iuinn of Attorney Gcneml Johnson was but 
advirnry, liaYin~ nn <·nmpnlsory effect on the Secretary io whom 
it was addressed; ancl that the grant, in his judgment, was limited 

5 
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to the lands below Racoon Fork. (Opinions, Famham's ed., vol. 
v, p. 390). 

On the 26th of the same July, Mr. Stuart communicated Mr. 
Crittenden's opinion to the Commissioner, with expression of con
currence in its conclur;ionti, but permitting Mr. Ewing's order to 
withhold the lands from market to continue in force ''until the 
encl of the approaching session of Congress." 

But, on th@ 26th of October, he agaiu addrcs,;ed the Commission
er on the subject, and directed the selections of the State, above Ra
coon Fork, to be reported for his approntl, at::siguing the follow
ing r easons : 

"I have considered and carefully reviewed my decision of 
the ~tHh of July, last, n.n<l, in doing so find that no decis
ion which I can make will be final, as the qHcstion invoh·ecl par
takes more of a judicial than of an exccuti,·c character, which 
must ultimately l>e determined by the judi-.ial tribunals of the 
country ; and although my own opinions as to the true construc
tion of the grant is unchanged, yet, in view of the great conflict 
of opinion among ihe executive officers of the government, and, 
also, in view of the opinions of se,·eral eminent jurists which have 
been presented to me in favor of the construction contented for by 
the State, I am willing to recognise the claim of the State, and to 
approve the selections witho11t prejudice to the rights, if any there 
be, of othor parties, thus leaving the question as to tlie proper con
struction of the statute entirely open to the action of the judici
ary." • 

It would appear from this that Mr. Stuart was oYermled; for he 
expressly says that his own opinion of the law remains unchanged, 
and the reasons which he gives for acting against the law, as he un
derstands it, and as expounrled by Attorney General Crittenden, 
are not satisfactory, and would equally weJl apply to any other 
controverted subject before the Department. 

However this may be, here was.a decision; ~ind in conformity 
with it, three lists were made ont at the Land Office, narnely : 

List No. 1. "Showing the tracts falling within the limits of the 
Des Moines grant above Racoon Forks of the Des Moines 1frer, so 

far as the surveys have extended, under the decision of the Secre-
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tary of the Treasury of 2d March, 1849, that such grant extended 
to the north boundary of the State." 

List No. 2. Showing tracts disposed of within those limits, in the 
interval between tlie elate of one of the previous orders limiting 
the grant and one of those extending it above the forks. 

List No. 3. Sho,ving the vacant lands subject to the claim of the 
State. 

To tlte latter Mr. Stuart appended the following order : 

" DEP A.RT:MENT 01<' THE lli'l'ERIOR, 

"October 30, 1851. 
"The selections embraced in the within list (No 3) are hereby 

approved in accorJance with the viewt; expressed in my letter of 
the 29th inst. to the Commissioner of the General Land Office, 
subject to any rights which may have existed at the time the se
lections were made known at the land office by the agents of the 
State; it being expressly understood that this ~tpproval c0n-veys to 
the State no titl e to any tract or tracts which may have been sold 
or otherwise disposed of, prior to the rcc-•ipt by the local land offi-

. cers of tho letter of the Commissioner of tho General Land Office, 
communicating the decision of Mr. Secretary W allier to the effect 
that the grant extended above the Racoon Fork. 

"ALEX'R II. ll. STU ART, 
"Secretary." 

Continuing to att 0:1 t1te same premises of judgment, the Land 
Office, it seems, reported another list to you, iu the following 
terms: 

"A list tihowing the vacant lands in the otlcl numbered sections 
above the Racoon Forks, aud within :live miles of the Dos J'IIcines 
river, so far as the smTcys have progressed, falling to the State of 
Iowa. un<ler the act of the 8th of August, 184-6, as construed by the 
Secretary nf the T,ea,rnry in his letter of the 2d :March, 1849, and 
of the S0cretary of' the Interior of the 2!1th of October, 1851, which 
have not heretofore been approved." 

Which list you approved in these word": 
"DEl'ART;\IRNT OF '.l'lfE lliTRRIOR, 

"December :17, 1853." 
"The selections in the within list are hereby approved to the 
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State of Iowa, under the act of 8th .A.ngust, 1846, wit.hout preju
dice to the rights, if any there be, of other parties. 

• "R. McOLELLAl""\TD, 
" Secretary.'' 

lt is true, as stated in your communication to me, your attention 
was not called to the general question invoh-ed; but still the act 
was done. 

To the administratiYo history of the case, as thns presented, cer
tain collateral facts are now to be added, in order to the fn]l under
standing of all its relations. 

Of lands iucludccl withiu the grant, the amount selected and ap
proved is 321,000 acres, below the Fork. 

Proceeding aboni it, we at length come to two co11:f:luents of the 
Des Moines. Ono uf tLern, in a map before me is denominated the 
"East fork of the Dt,.., l\Ioiues. '' This stream tiows out uf tho lake 
situated un the line which di.ides the Territory of :Minne,-ota frorn 

the State of Iowa, and the stream itself is wholly within that 
State. The other coniiueut has itb origin far up in the Tenitory of 
Minnesota, at a distance of 8ay eighty-ii ve milcb north of the diYi
ding line; and this also on the same map, bears thP na111c of 
" Des Moines." 

In a map before me, published in 18±+. aud fom1ded 011 Nick<J
lett's, the main river is called "Keosagna or Des MoirH's," only to 
a point just above the Ra.;oon l<'nrk, lwyoud ,,·hich it is called tlw 
river ot' tho Sionx. This may sent> to explain tl1e phraseology of 
the act, aud to justify the original co11~tn-1c-tion placed OH the grant 
by the government. 

Of lands embraeed in the claim of the State, and w.itliin its liiu
its, the quautity above the Raeoon Fork is i\H0,1)00 :wres, of wl1ich 
260,3-:1:7 aercs have already been pasi:ied OYel' to the ::,tate by :Mr. 
Stuart and liy your,,df, lea ,·ing le,,,, rh,u1 3U0,00U acret, uow iu con
trornrsy between the Uuite<l Stntt'" and the Rtate. within the limits 
of the State. 

Adel to this a11 e::,timatecl <1uantity uf 27:J,OUO acre,; on the west 
branch of the Des 11:foiue::-, north of the lim· of Iowa n.ud in Min
nesota. 

The Des Moines, it may he farther rrclded, according t,, :-t state
ment before me made up at. the Laud Office, crtn f:'earcel5· be co11-
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sidered as a navigable r iver in the ll}rper part of its comse above 
the RacooD Fork. 

Un these facts, yon present. the following cpte,;tiomi, 1ia111ely : 
1. ·whether the decision of Mr. Stuart a'lcl the conseqnent action 

of the Department clown to the present ti1ne are eoncJusive in fa
vor of the claim of the State of lnwa t 

::2 . Wheth~r, if it be an opeH questi0n, the grant extends, in my 
opinion, auove the Racoon :Fork? 

3. Whether it is to ue considered as reaching into the Territory 
of Minnesota< 

I proceed to state ,;uclt views as occur to me on the whole s•1h
ject to be applied afterwards to the particular quc tions which :you 

propound. ... 

I suppotle it must ue cnuceded tlrnt au opiirio11 of the Attomey 
General iii not conclusive, tlu-1,t is, it is not compulsory on tlie Pres

iclent, or even on a l1ead of department. 

It is inconvenient, however, tu haYe couiiict of opinion between 
1·he AHor11ey General a11cl a head of D0partment; and that incon
venience is placed in thP strnugest light l>y the facts of this case 
where the ,lfrirnrntiYe opinio11 ot 011e Attorney General went disre
garded by nue :::;ccretary, and a negative opinion ot another Attor
ney Geueral by the c.ncceecliug :::;ecretary. 1110re conld he no more 
ftagrant examplP nf confusion of opinion ,wd .wtion. 

A Secretary . uudonlitcdly, is entitled to have and to 
act upon his eo11scie11tions opinion of ::i. qucstiou, even HftC'r 
he has taken the npi11inn of the Attorney Goueral; but the intt•t·
ests of parties and the l'redit of 1lte governurnnt 1·ettnire decisioll; 
ai1d it \,nnld ,;cem tlrn1 m1_1· such e;mdl.ict of opinion betweeu the 
Scctelary , ski11g, and the At1omey G-enernl giYing ofl:icial ath~ice, 
sl,ould lw referred at 011ce 10 their conrnwn F.uperior, the Presidem, 
in order that tlic particular quest i,>Jl of a.dministt-atiou itself may 
recciYe the authoritative <1<>cisio11 of the ext-cntive department.
That did not happen i11 this wse in either of its stages; and thus 
nll the eml-,arrm;::;n1ent of e1111tradict-i11g opinions and acts, with the 
nncertainty of pre,;eut duty which fltt•y create, are 1ransmitted to 
yon for det,0 rmi.11ation. 

Is it necetisary, now, for me tc1 weigh thl' rea~ons of Mr. Critten
den agai.1t;;t the rmwon,; assigned by Mr. ,T ohn;;on, and conclude 
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which of them shall be overruled by me? That wonkl be an un
welcome task. Tt rnuf't be admitted nn the mass of argument be
fore me, that there ,trc two sidc11 to the question of the h·ne legal 
intendmeut of the act of Congres,;,. At the same time, it is due to 
thrnknesti to say, tl1at, if constrained to judge between them, tl1e 
inclin,ttiom; nf my min<l would be to the :;;idc accepted by Mr. Crit
tenden, heca11,;e the language of the statute admits of such con
;.;tructiou, and because, un a retrospect of the history of the case, 
it is irnpo::;sible for me to donbt as to the actual intentions of Con
g-re,;.,. That is, if the tiuestiou were one of new impression, the 
tendency of my jnclguwnt woulfl be to sa_y that the grant is limited 
to the line of the impnwemeuts. namely, the river D es Moines be-
low the Racoou Fork. • 

Bnt it is not a <1nestion of·ue,\· impression. Nay, it has passed 
b eyond opinion into actio11, and at this point of time it is more 
materi al to consider what has been done than what has been thought 
on the imbject matter. 1 wish, if pos:.;ible, to find something firm 
to i-itaud npon in what has been done. 

fn r-u far ns regard,; ,:;electinni; already approved, whether by 
,vomsdf or h~- .:\fr. Stnnrt, it is clear that the government cannot 
undo t lrnt. ·what M~·. Stiiart di,1 in thi,; respect with deliberation, 
·what yon did with out 1 he <1nestion involved being suggested lo 

you, was, in cacl1 case, done by the competent legal authority, and 
binds the government. One 8ecl'etary has no more lawful power 
to nndo a thing lawfnlly clone by his predecessor, in a matter of 
grant than in a matter of acconnt; 110 m ore right, where a settle
ment i., in farnr of a third p,1,rty, than where it is in favor of the 
United States. 1,Ylte11 a thing is llecidecl and done by the h ead of 
a tlepamncnt. acting witlti11 the scope of his lawful authority, it 
ean be revised by l1i,; sue;c·ebl:lOI' 011ly nn the ground of mistake in ,L 

matter of fact, or the di :oco\'Ct'.)' an(l production of material ne\1' 
!<:btimou;r. (Mr. Cl'ittenden \: Opinion of December 28, 185:3, MS.; 
see nl,o Bank of )fotropolis VN. The U}1itecl States, xv Peters, p. 
±00; Ex pu1·te Rau<lolph, ii BrockCll., p. ,HO). 

If tlw acts of l\fr Stuart and ,rnnrsclf, in this respect, had under
taken (as they dn notJ 10 di~po,.;e of ~my contending rig hts of' third 
par,ic,;, the latter would have had their remedy at law. Ent what 
you luwe done is fornl as respect::: the United Statos. 
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But have you erred in continni11g to follow the line of action 
which your predece,.,sor had pre,;crihed, am1 \\·hich the Commiss;ion
er of Public Lands as,mmoJ•as settled, iu pre,,;enti11g to yon for ap
proval lif;ts n1aJe out <>rt the pn•mi,-es of the ;,nh,;i,-ting- deci:--ion of 
Mr. Stuart? And if ,v,rn erred (inadverte111·ly) iu thus approving 
;;elections made 11y the State ahon~ the Raenon Fork, shall you now 
stop and change the rnlo of acti cn, which :Mr. Ntnaxt had prese;rihed 
to the Commissi011er ! The arn;,1·cr to these questions is not inclu

ded in the preceding concJ11i-io11. It i" one thing 10 undo au act 

done, and quite a1101her to ct•ai-e to pcn,evere in a prPvions lin0 of 
action as to nets of a continnons nature. 

It might with much plan,-,ihilit)· be argued, that, while l\Ir. 
Walker's order was an opinion merely, and did uot hind Mr. E,\·
ing, so what Mr. St1iart did, thongl1 tinal a:-; to lands ac-tnally ai,
proved, was but a preecc1cni, w11e11 a npw fo;t come,; up, and may 
h 1:! rejected by you a;. a proced0ut, thougl1 it cannot he r c ver,;;ed or 
annulled a:;; an act; that the <lispositi011 nt' tlic particnlar la11ds made 
l>_y him is irrevocable, lmt the principle on which he di<l it is open 
to re-cxalllination, as n•spcets m1y othN lan<l~ i11 the ,;ttrnc riglt t 
c:laimou U)' the St~te; and 1 !tat, in <•xccnting rhe f',un~ law, yuu an· 
t·o cxecntc it accnrding to :''0111· n\\'n n11cler1,tamliug of it·s force am! 
effect. 

That may be 1:,0. And yet tl1e coutiuge11c,\' i,; ll'J t exaetly ot' tlit' 
application ()f a prece<h'nr t,> a n01,· case: Fui- the gra11 t. to I,wrn 
is one thing, although it l,0 com1H1::,P<l of part,-,, or of new ,-,et,; or 
parcels appertaining tu tl1c µ;eueral wl1ok. }fr. Srn,ut <le<:ided to 
adopt the opinion of 1fr. \\Talker, \d1icl1 carried tl1e gnlll , ahorn 
the Racoon Fork; and lie prncl'eded to execute, anrl clicl (;X<'l"llk, 

that decision in part. And the t;·ut• qm•,-,fio11 is of the compll'tiu11 
nf execntiou by you of what had ht•en partially ex(•c11tt>d by :\fr. 

Stuart. 
I think it mn,;t he; clC'ar ca::.e of 111anite,-t illegali1y in the work 

cllmmencc<l and half execnted hy one Sccrc,i ar_\- to j us tit>· the ali:rn
clonrnent of it hy his succe,-:-;<,r. Is the 1,re:l'nr ,-;t1<.:lt a ca,,e of pnl

pahle violat ion of law? That cannnt lie pretC'ndt,tl it1 face of tli(' 

upinions of }Ir. Walker and ~[r. ,Jn!in,,0~1, and the admini,-,tmtin• 

ac<1nie1:>ce11ce iu thoiie opinion,- on tliP part of )fr. ~tnnrt. ln rny 

judgment it is not for the good of the· pul,Jie; "en·icl', whilv it iR 
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prejudicial, and sometime,; grossly 1111j11,it to private interests con 
cerued, for the Pxecutiv<· to ht'Pak off things half dnnr, hecauee ot' 
mere dnuUs of the legality of the deci"iom- npon which c;011m1e11ce

ment was made, or eYen the lielief that, 11p011 better reflection at 
tlH.' ont;;et, a differnnt deci,;inn would have been rendered. To ill

dnlge in snch oscillation of aeti011, under the influence of ordinary 
causeR of pNtnr11atim1, j,., not ,-eemly on th0 pan of tlic govern
ment. 

In the prcse11t ca,;e of laml,; ahoYe the ltaconn Fork claimable 

liy the Stak ,vitl1iu it~ limi ts, twenty-sixth ti.fty-t,;ixtl1 parts, nearl,v 

lrnlf, the Cnitecl f-;rates ha,·e alr0ad:•, recognized as 1.JPlonging to tho 
State. [ think )~on rnay, if )'Oll c:hoo~t', ,roll con ider that. ,t <leter
u1ination of the qn0;;tioll prnper to lit· acquic::;cecl ill l1y .,-nu as a 
settled fact of ,ulmi11istra1i0t1. 

Bnt thi,: conclusioll i,; plaeefl hy me on t!Le gnnmd nilly of a cle

ci;;io11 h~- ..\Ir. ::-;tuart. proper 1o 1w accepted b.,· his finc:cc:;sor a;, con
stitnting- final actio11 of tl1<' W""Pnnncnt. 

It ha,; 1>l'CIJ sugge:-ted i11 arµ:mueut that i11fere11ce~ iu fan,r of the 

pre~ent clairn nf the State 11rny he decl11ccd fro111 a cl:.tnbc in thl· 
recent act making a g-rnnt of landi-- to the f;tatc of Iowa to aid in 

thP constnwtion of c;ertain raill'Uatls in tliat 8tate. \~[ay 16, 185fi.) 

The mmh, are: 

·' That a11y and all lau~],_ heretofore re,,cn·ed to the 1.:-nited tltates 

1,y any act of Con~n:,-,-,, "r i11 a11y n1am1er hy c:mnpeteut anthMity, 

for the purpo,;e nf aidi11g in a11y <Jl>j(0 d of intNnal irnproYement, 
or for any other ptll']H•H:' wlt:tt"'-Ol'Ycr. be. and the sa111c arc hereby, 

1·ese1TNl to the United Start'::, frorn the op ·mt ion of this net, except 
R<> far a;1 it may he found llt'CC':s:-ai•:'· to locate the route,; of railroads 
throngl1 o-nd1 1·e!:"en·ed land,-. i11 ,1·hich cm,0 dte right of way only 
,;hall be ~run1ed, "nhjec:t 1n the approval or- the President. of the 
U nit0d States.'· 

This pro,·i,,in11 is rntlil'l' dmtl,tfolly worded. I s11ppot-l' it intend" 
t<, enact rlrn1 the alternate ,-,ec-t ion,; n•sen-ed to the euited t-tntes for 
tlw sake of angmcntecl Rale-vahic, in CHfie of an~· prcvion,-, g1·ant8 t·o 
rhe 8tak for Stat0 ohjec:tr-. i-;hall continue to he so reBcrve<l now, 

and shal I uor he tnken as parr of t lie la11cls sn hject tn present grant 
to the State; arnl if tlte title still remains iu the Uuitc~d States, the 
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right of way is to be paSSl'd upon by the President of the United 
States. 

Such an act of thl\ Preside.it wonld apply still more distinctly to 
any cast· of actual continuing rese:·vn,tion to the United States for 
the uses of the United Stutes. 

Concluding, at any rate, that the general object is to protect the 
rights of the Uni tell Srntes iu any snch cnse, if it exists, it iR urged 
th,tt ~mch a proYision would have been superfluous, had not the Des 
J\J oines graut extended above the Racoon Fork. 

Well, suppose a construction which makes it superfluous; what 
then? There are very nany superfluous pro,if'ions in the statutes. 
Of course, no very cogeHt argument can be derived from that con
sideration. 

~f oreover, if it were expressly said in the p rovision that the Dea 
Moines grant was intended, still it would c•nly operate as enactment 
l'W majcwi cantela, to guard against interferences iu case the present 
controversy sh0uld be determined in favor of the State. 

Bnt the argnmem errs in. supposing that no other grants of land 
have been made to the State of Iowa for the purpose of aiding in 
objects of intemal improvements, or for any other purpose what
ever. Various other grants of land have, from time to time, been 
made to the State. (See, exempli gratia, v Stat. at Large, pp. 453, 
455 ; ibid., pp. 789, 790; vi Stat. at Large, p. 810). 

In a word, Congress, hy this provision, said: "We have already 
made several grants of htn<l to Iowa for one purpose or another, 
which may or may nor have been located, and we do not design by 
this act to undertake to do what, indeed, we could not do if we 
would-that i5, divert those grants from their lawful destination 
for the use of railroads on account of ·which the present new grants 
n.rc made to the State.'' 

On the whole, thcrC'fore, it seems to me that this provisioll does 
not serve, in an:' way, to change the premiseii of the question, or 
the conclusions founded on thosC' premises. 

Remairn, the question. on which of tho t.wo upper confluents of 
the Des Moin<>s, the eastern or westero, the land is to be taken. I 
conceive that point to be absolutely detc,rmined by the premises of 
my conclni.ions. · 

\Ir. Walker's decision, as we have seen, was, that the ~ant ex
l 6 
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tends "on both sides of the river from its source to its mouth, bnt 
not into lands ou the river in, the State of Missouri." 

Now, the language of the act is explicit, granting to Iowa the 
alternate sections "in a strip of fi vo miles in width on each side of 
said ?'iver" Des Moines; and the improvement is, in the. equally 
explicit terms of the act, "from its mouth to the Racoon Fork."
Bnt, while carrying the grant above the Racoon Fork to the 
"source" of the Des :Moines, where the improvement does not 
reach, he lops it off helo·w, along the line •)f improvement, by ex
cluding "lauds on the river in the State of Mis. ouri." The expla
nation of which is, that, for the last twenty-five miles of its course, 
the river Des :Oioines is the dividing line between the Stutes of 
Missouri and Iow:1. 1Iissonri enjoys, directly, all the benefits of 
the improYernent of the navigation of the riYei·; but no lands in 
Missouri are to be comprehended in the grnnt, notwithstanding its 
terms are of lands on ea:h side of the river. for the obvious and 
sufficient reason that the act contains no pr0visions adequate to en
able Iov.a to take, hold) and manage land,: ;n tl c State of Missouri. 

I conceive that the considerations which indnced l\Ir. Walker to 
diminish, by construction, the scope of £:election for twenty-five 
mHes 011 one side of the river below the Rrcoon Fork, show that in 
extending the grant above to tho "sourer" of the Des Moines, he 
intended to confine it within the limits of the State of Iowa. 

Such was the understanding of the snbj(Ct which guided the ac
tion of Mr. Stuart; the lists which Im appr >ved expressly referring 
to the limi t of the nortli bo-undm'y of the S.ate. And that is the 
utmost point to which, in my judgment, you can lawfully go, in 
case you acquiesce in, and accept as a rule for ;yourself, the opin.ion 
of Mr. Walker and the action of Mr. Stuart. 

They, unquestionably, had before them f1e rnps of the State, in 
which the caste,rn branch of the Des Moines was alone depicted, 
taking its rise in a lake on the bonndary line of J\finncsota. If 
they had knowledge of any western branch of greater or less 
length, they treated the eastern branch as 1110 true Des Moines. 

I think they must have done so, because they could not have done 
otherwise. Mr. Walker did not say, and could nnt have said, that. 
the grant extends into Minnesota. If he hnd apprehended any 
such consequence -◊f deciding that the grant extends above the Ra-
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ooon F ork, he could not haYe made this decision, but must have 
referred the State, as Mr. Ewing afterwards did, to Congress. That 
is plainly to be inferred from the consideration that the act of Con
gress cannot be executed, if it be so consti-uecl as to assnme that 
the grant extends into Minnesota. It contains no provisions, in 
virtue of which one State is to hold public domain w·ithin the limits 
of another State, or i nclt<Jate State. 

Impressed by the.' force of this consideration, Mr. Walker exclu
ded from the pnrYicw of the grant tho lund on one side of the 
river, for the length of twenty-five miles, though plainly compre
hended by the lette1· or :Jie act. 

Of cour:.;e it a ,·.-.il~u nothing to say, ilrn,r, when the grant was 
made, the par t of 11 inne-,ota affected was inclndccl in the limits of 
th e State of Iowa, :ind. that therefore the letter of the law extends 
the graut beyond the northern line of the State. So, also, the let
ter of the law comprehc,ndR lands in JHis;;omi. But the Jetter of 
the law in the former c, 8C, ns well as in the latter, must yield to 
the legal obj ection, that "·ithout apt language of enar;tment to that 
express effect, it cannot lJe inferred from other word,; of enactment 
that a g rant of land,; to one State extends into another State, (in
cluding in each phrase i·1choate States). 

Moreover, wo are not dealing with the import of the grant on its 
face, or as construecl while Iowa was a Territory aud included in a 
part of the present Jviinucsota. 

If we go back to that l:ay, we ~nd th:) grant con1strned, and ac
cepted on both sides, as uot extending ulHffe the Racoon Fork,· nnd 
of course not involving any possible <f1C$jon of the upper course··_ 
of the D es Moines. If v:e now stood there, at that point of time, 
my decision in the ca,:c· would lJu precisely the re,·crse of what is 
now in effect, though precisely the same in form and t01mre, that 
is, to nccept as final the previous action of the Execnti ve, (inclu
ding President Polk's proclama•iou,) which limited tlw grant to 
the Racoon Fork. i shouhl l>c the more fortified in such a conclu
sion, because the maxi1.t 8ta1'e decisi's would then have applied to 
the case without qualifi :ation or doubt; and also, liccanc;e, if the 
naked question of the c rnstruction of the statute were b0foro me, 
as it would then have be2n, my judgment would ha Ye been satisfied 
with the construction put upon it in that early stage of the case by 
the United States, and not objected to by the State. 
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While, at that time, the idea of acquiescing in the thing decided, 
would have confined the irapt to the Des Moines below the Raco011 
Fork, the same idea requires that the grant, though carried by your 
predecessor above the Racoon Fork, should yet be confined withill 
the limits of the State of Iowa. That is the tlecision, whose author
i ty is invoked as controlling you, and which, if you accept at all, 
you accept on the FINAL decision of the whole matter. 

If you throw up the decision of Afr. Stuart, founded on Mr. 
Walker's opinion, if you come to the coclu ion that that is not to 
be acquiesced in as final administrative action; if you go behin<l it, 
then you come at once, pe·r saltum, to the state of the question as 
it stood anterior to the 2d of March, 1849. At that point we shall 
have all the argumente of Mr . .Attorney Gener::i.l Johnson in favor 
of the 11nality of the executive action tO coumel acquiesc::mce in 
the then existing practical construction. of the law. If, passing 
over this consideration, wc proceed to reason about the meaning of 
the law, we do not have the advantage of the elaborate arguments 
on that point which have since been officially presented by Mr. 
;fohnson and also by Mr. Attorney General Crittenden; but all 
those arguments would possibly occur to us, and we might be the 
more easily brought to the same concluslon with the latte,·, by 
fresher cotemporaneous knowle<lge of ~he legislative history of the 
aet of Congress. 

In fine, after the most mature reflecti011, it seems to me that only 
two tenable alternatives prebent themselves in the case; one, to 
stand on the action ot .Mr. v,,r alker and Mr. St.u.n·t, not as legal 
doctrine, but as decision ; and the other, rej cling all the interme
diate vascillations of opinion, to go back to the original action, and 
stand on that as decision, not as legal doctri11e. Either of these 
conclusions would be pu·fectly advisable, according to the rules of 
law; for if it be unlawful to go behind executive decisions, then 
the last decision in t.he case was a violation of law and should be 
rejected because of its illegality. I have hesitated much on the 
question whet.her tluit be not the true view of the subj ect ; but, for 
rea;;nns already suggm,te<l, have come to the conclusion, on the 
whole, to advise you to stand on the last decision, which gives to 
the State the lands along the course of the Des Moines .i.p to the 
northern boundary of the State. There is a coll ateral consideration 
which has weight with me. It is discredita~le to the government 
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that its views of a ,aw, and its consequent action, -,honJcl be shif•
ing ab :-nt like a, weather vanf, a:; they have done in tl1is case. I 
wish, if it be possible, to ,;top that. I thi11k the alternative lines of 
dnty, either of which you may lawfully pms ue, nnd 1Jeyond whicl1 
there is no ot,her apparently lawful conrne, iudicate the mcaus ut' 
producing the desirable result of now couclnding the subjec..:1, in so 
far as regard,;; the Executive. 

1 advise, therefore, that yon pruprose to the State of Imnt aHd 

its assigns, to acq nie,:ce iu and accept the deci,;ion of .Mr. otuart a,,, 
final, and to approve selectionR accordi11gly, prm·ideLl the State or 
its assignt- will tlwmselves ngret· to acquiesce in aucl vccept that tle
cision as final. If they refuse to treat that cleci,;ioll n:-; fornl, ihey 
cannot expect you to <lo so. Tht>y should be 1:/ound if yo11 are. If 
they consent to enter into 8atit:;factory stipulatio1is of cu11traet to 
that effect, yo11 can with safety award to them the residue nf the 
c laim, up to the nortl.itern boun<lary of the State. 

If they decline thi,., p1·opf,sition, then it is clear, in my opinion, 
t.hat _p1n are completely discharged from any obligation to act on 
the premises of Mr. Walker and :Mr. brnart. :Say, it bt>cornes im
possible for you to do ;;o; f,w tl,c Yery supposition of thi::; alt ern,l
ti ve is, that the State of Iowa denjes the finality of the decis ion: 
that is, denies that, q far as regard,; her, it is a decision; and if 
not. a de.cision fnr her, then it is not one for the United States. 

In that event you are forcibly thrown back on tl10 first decision 
of the government-that from whi ch :Mr. Walker departed-and 
mm,t, in my opinion, absolntely 1·efose to approve any nrnre selec
tions aho,·e the Rncoon Fork; the effect. of which would prohahly 
be to remit the parties to Cnngr<0 ~s. which alone ha::; foll power to cnt 
the Gordian knot in which the ,-nbject has heen t:mglcd np. hy 
reai:,on of the inexplicitness of the original act of C,mgress, and the 
uncertainties reg,n-ding its meanin~, vvhich have embarrassed the 
action of the successive adminitiLrntnrs of the government. 

I am, nry respectfully, 
0. CUSHING. 

B.on. R. McCLELLAND, 

Seor-etar'!} of the lnteJ'iO'r. 
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• GENERAL LAND 0FFICJJ:, l 
November 17, 1856. I 

I, T HOMAS A. IIENDR1c1rn1 Commissioner of the General Land 
Office, do hereby eertiJ'y that the annexed is a trne and literal ex
emplicatiou of the origina1 on file in this office. 
In teetimony whereof, I l1ave hereunto subscribed my name, and 

caused tlie Seal of this Office to be affixed, at the City 
L. S. of Washii1gton, on the day and year above written. 

THOS. A. IIENDRICKS, 
Commissioner of the General Land Office. 

DEPAPv'CIIENT OF THE INTERIOR, l 
Jmie Dth, 1856. I 

Sm-I retnrn, hc1·0,Yith. tho paper:, in refol'ence to the grant for 
the improvement of tl1e Des Moines river, which accompanied 
your report of the 24th of 1Iarch, and C!1close therewith, several 
letters and arguments ,,·hich have ueen received here since the 
date of yom: report. 

Having submitted the subject to the Attorney General for !tis 
opinion upon tho questions involved, I enclose a copy of such 
opinion, fumished me under date of the 29th nlt.; and, also, · a let
ter nuder date of the .-J,h inst., from Hon. Reverdy Johnson (At
torney for the c:.1aimants nnder the gmnt) in regard to the conclitions 
npon which the snbseqrnmt approval,,, np to the limits of the State 
of Iowa, are n°ccrnnnenclHl by the Attorney General to be made. 

In the sn bseq uent ac: ion 11pon selections not yet approved, I 
have conclnded to be goyerned by the advice of the Attorney Gen_ 
eral, as contained in the paragraph uear the close of such opinion, 
hc,ginning with the worfls: "I advise, therefore, that you propose 
to the State of Iowa, and its assigns," and ending with "you can 
with safety award to them the residue of the claim np to the north
ern boundary of the State." 

[t will be perc.eivecl from the endorsement on Mr. ,Johnson's let
ter, above referred to, that he has undertaken to procme the as~cnt 
of the State, and its assigns, to the conditions refen-ed to, so that 
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the necessity js obviate<l. of any direct proposition to that effect on 
the part of the Department, but no further action will be taken 
un t il the parties are heard from on this point. 

In the certificate of approval, hereafter prepared for my s igna
ture on ally lists submited, the fact should be stated, that the ap
proval uei11g based npou 1hc prior action of 1he Department, and 
upon the ground that the gnlllt ih o bL· confowd 10 the 11orthern 
boundary of the State of Iowa, the ,wccptance by the State and its 
:t:'sigus would be eonsidered nn ac<1nic:;cence ou their part in this 

limit, and au abandonment of all clairn 1eyoml it, ah it i~ 11po11 tlii,
base alone, I can feel justified in yieldi11g rny ab,ent to tl1e claim 
preferred. 

Should the assent of rhe part ies be gin:n in Wl'iting-, , 1e cerriti

cate of approval will he so val'icd from the lirng-11ag-e above, H$ ln 

conform to that srate of facts, lmt withont lor:,ing sight nf the n·al 
grounchrnrk of my assent to 1 he appron1l. 

Rc.,pPetfnlly Youl' 01)1:'d't 8ervant, 

To Hon. Trrns. A. II ENDRlCKs, 

R. 1lcCLELLA.ND, 
Secretary. 

Commissioner of the General Land Office. 
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EXHIBIT .KU. L 

Cont1·acts of" tlie .De11toi11,e .-..•,,1,ui;;-,itimi and Ba'il 
Roatl (.-'otHJJttny . 

.A1·tir:l.:,~ qf ay1·eo11e11t 1,irule and e,ite,·ed into tlii811:ntli d£LY qf Ju11,e, 
1851, by a/l(l odwcen tlw JJ1•s j]foi11e-'I .... \T(I l'igatio,1 a11tl Raibt-oarl 
ComJ!Uii !/, (11 e01'j>o,·utior1, Ji1!'mtrl llll(frr t !1f'. law,~ qt' tl1t State uj 
lowa;,pady ,:f tlu· j,·,t p(ld, 1mrl th,, StaltJ of luwa. by Josia!t 
II Bonney, l'on,'t11i81:i;U1li'I' r:( tl,e JJ,,13 J.1.loine8 ll:,"ve,· I111,prnve
H1.wt, by (1,nd witlt t/1e 1·u118od and f(pp;•rtval 1(/ Cria/1 IJigy.s and 
Gem·rr G. Wrigld, .i88i8trtnt (/()l}Ulli88/(11/er iii tlw State qf Iowa, 

fo1· awl hi 1N:lwl;f qf 8rtid State cf luwu, pa,·ty of tllv sn;ond part, 
"\VnxFssi-;m: 

That whereas the Cnmmissio1ters bl'fore named have heretofore 

entcrecl inro au agrern1rnt with Henry O'Rielly, bearing <late the 
l 7th day of Deeemlie:r, eiglitv('ll hundred ,md fifth-three, mid an 
additional a1Jd 1'xpla11iuo1-y agrcernent dart·d April. J 8th, 1854, for 
the completioll of the De,- Moines river im1>roveme11t ; and which 
8aid agrPerncn ls. comracts, mid all rights or tiaid Henry O'Reilly, 
hy and with tlie (•on,:;cnt and approval or horh partiu, thereto, have 

li t~l'll af'signcd :111d trani--fr·rrcd to, and for t!io benefit of the Des 
:Moines Na,·igation and Hailroad Compa11.v; and in pursuance of a 
i;tipnlatiou of the ::;aid party of tlie s~coud part, made s imultane
onsly with said agret•men1o, and to carry tl1e same folly into effect: 

The ,;aid panics. for the pnrpose of simplit'.ying nnd more fnlly 
explaining the said em1tracl:-, and agre menr,,, the said Des 1foines 
Navigation aud Raill'(la.d Company, of tlie nr,;t part, and the said 
J o::;iah II. Bnm1C), Commi,;sioner, with tl1e corn,ent and approval 
of Uri,th Diggs and George G. ·wright, AFsistant Commissioners, 
of the second part, hei-eh,y enter into tl1L· following agreement; 

First. The said party of tl1e firRt part, doth hereby covenant 
ancl agree, to and wi1'11 dw pany of rhe ;.;ceond part, for considem,
tiom; her(•inafter nmncd, to lll!ike and Hni,,h the D1)S Moines riw1r 
improvemc11t. from the ifo;sis:<i]'pi river to Racoon Forks, 011 said 
Des :Moines river. The &aid imprnvernt-nt co be made acconlh1g to 
the plan and speciiicarion of the cngiueel' r,f .;,nid improvement here
tofore made :md rleterminecl upon. ar, to style. character and quali-
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ty of work, from the town of St. Francisville, on saiu ri \·er to said 
Racoon F orks, except that the said party of the :fl.mt part may im
prove the style and charact0t· of the work, and enlarge the size of 
the locks, as hereinafter prodded; nnd so far ns relates to the said 
work below the said town of St. Fraucis~ille, the same s1rnll be 
Jone and completed upou such plan as may he r1etcrminccl upon 
by the engineer employed on said work, in connection w:th ·wm. 
J. McAlpine, late State Engineer of tlie Stuk 0f N cw York, as 
consulting engineer, or such other consulting e ginccr as the mid 
party of the first part shall select for that pnrpose; pro,ided thnt 
all said said work shall he d~nc and completed in a sub;;!antial 
manner, so as to secure the navigation of said river to the fullest 
extent, and for the longest period each year, practicable; uncl pro
vided further, tl1at 1lie said party of tlw first pm·t sli::!.1111ot Le re
quired to expend lJelow the said town of St. Francisville, in Raid 
improvement, more than the snm of three hundred thonsrrnd dol
lars ; and provideci nlso that during the progress of the work the 
said party of the first part, their successors, or representatiYes, lJy 
and with the consE-ut of the engiueer in charge of the w01k, may 
alter or change the style and character of die work, or locutions c.f 
either of the locks, dams, or canals, or all of them, or any plii-t 
thereof: P rovided no change shall be made anthorizing an inferior 
kind of work, or the use of less valuable materials, or lessoning the 
capacity of said locks, or nf any piece of canal ne ·essary for the 
use of any of said locks, or diminishing in usefulness or val nc the 
,aid general impro· Prnen•: mi<l iu case of any disngreement lie
tween the engineer n c·harge of said work and the party of the fir;;t 
part or their succes,,· n·s, in reference to the proposed i:;itc.•s, or loca
tions, or modes of corn,trncting the locks, dams, or otherwise, the 
matters of difference flhall Le submitted for arbitration to a con-
ult ing engineer, or ,)ther perRon to be agreed upon by both parties 

to this contract, ,,hn.~e decision upon the points submitted sha11 ho 
conclusive upon all parties. 

Second. The i-aicl party of the firRt part further agrees to, and 
with the party of tl1e second vart, to carnpletc all said ,vork from 
th e ri.ver Mississippi to said Rucoon Forks, on nr before tlw ltit day 
of .July, 1858; and i11 like maner undertakes and coYenantc; to com• 
plete at least one-fonrth par t of said work each un<l cv~ry year, 
commencing on the first day of J uly, 1854. 

17 
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Thi!rd. The said party of the first part doth further coveuant 
and agree with the said party of the second part, to pay and dis
charge any and all debts of•every kind and description, outstanding 
against the said Des Moines river improvement, on the 23d day of 
December last, within ninety days from the <late of this contract, 
provided that the whole amount of said deb1s shall not exceed the 
sum of sixty thousand dollars, and to meet and discharge said lia
bilities, the said Des Moines Navigation and Railroad Company 
have deposited with and paid o,·er to the said Josiah H. Bonney, 
Commissioner, the sum of fifty-five thonsall(l dollars; and it i.; 
hereby agreed that the said party of the first r art, shall have, and 
is hereby entitled to all moneys due and owing to the said improve
ment, from the general government, and all claims and demands 
against tne said general govemment, and all sums of money due 
from any other source, as also all sums of money now in the hands 
of said register, or that were in his hands on the 17th day of De
cember last, or that may ha"l'"e been received by him, or have been 
in his hands on account of said improvement, :it any time since 
the said 17th clay of December, 1853; and the said sums of money 
in the said register's hands, on the said 17th clay of December, or 
that may have been in his hands at any time since, may be applied 
to the payment of any portion of the above-named debts, or for 
any debts incurred since the 17th duy of Decemuer, in prosecuting 
the said improvement, and shall be, by the said register, account
ed for, to the said Des :Moines N"avigation and Railroad Company. 

FoillJ'tli. All claims by mill owners or other persons, for damages, 
or rights of way, or other necessary privilegt•s, in the prosecution of 
said work, as well as all other claims for damages, shall be settled 
for by the said party of the first part, and on tmch terms as they 
may deem best; and the title to all such rights of wny so procured, 
shall be taken and vest in 1.be State of Iowa, snhjecc to the right of 
the party of the first part therein, as in this contract, mentioned; 
and all work now progressing under contracts existing on 1he said 
seventeenth day of December last, at the dams and locks at Belfast, 
Farmington, and Keosauqua, shall pl'l)gre~s and be cnrried on un
der and according to 1he terms of the respectiYe contracts then ex
isting in relation thereto, if the said contractors shall RO elect, and 
shall be paid for, by the said party nf the first po,rt1 rm the esti
mates made by the engineer from time to time. 
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Fijtlz . Tho said 1,arty of the first part doth hereby further agree 
and co,·enant, that '10 salaries of the commissioner and register of 
said improvement, and tlw sabrics of the engineer, and such assis
tants as m,1y be required in the prosecution of said ,York, shall by 
them be paid from 'ime to time, as the same shall become due and 
payable; provided tl1at the salaries of the commissioner and regis
ter of said improvement blrn11 not be greater than that now fixed by 
law, aud the salarie::i of the engineer and assistants shall be such as 
may be agreed upon by said commissioner, by and with the advice 
and consent of thJ party of tho first part. 

Siwth.. The said party of the first part, further agrees and cove
nants, that in all cases where bona fide settlement was made on any 
of the said lands belonging to s:-iid improvement, which were un
snrveyed on tho 24th day of January, 1853, the settlers on said 
lands so nusurveyeu, shall have the right to pnrchase at any time 
within one year, at\cr said lands are snrvcyed, their said lands, un
der the 111les and 1·cgul::ttions established by the CommiEsioner and 
Register, at the ratP of one dollar and twenty-five cents per acre; 
but no such settier or c1aim:rnt shall be entitled so to pl1rchaso more 
than one hundred and sixty acres. 

Seventh. The said improvement shall be prosecuted in such man
ner as not to unnecessarily impede the naYigation of said river, du
ring the constructiou of s:1id work; but in all cases 1 he locks shall 
be constructed and iiuished, so as to allow the pa 'SU{(e of boats and 
other water crafts, before any matcri:11 obstructions shall be created 
by the erection of d,;ms. · 

Eiglith. The said party of the second pnrt, on their par;, hereby 
covenant and agree, wi1l1 the !:aid parly of ihe flri;t part, to sell 
and convey to tl:e saiJ party of il1c first part, in mauncr, and upon 
the terms hereinafter pro\·ide<l, all of the lauds donated to the State 
of Iowa, for the imp11.wc.i,1ent of the Des l\foines River, by act of 
Congress, of August 8th, 18:1:6, which the sRid party of the second 
part, had not sold up to th e 23d day of December, 1853; for which 
said lands, the said p.trty of the firot part covenants and agrees, in 
manner and form, as fixed by this agreement, to pay the sum of 
thirteen hunched thousand dollars. 
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1Vint/1,. The said party of' the second part, hereby transfer and 
a!sign to, and hereby invest in, the said party of tho first part, any 
and all stone, timber, and ali. other materialti of every kind and 
description, belonging to said improvement, now remaining along 
the line of said work, or elsewhere, and hereby give said party of 
tho first part, full power and authority to use and control the same 
as they may deem proper, in connection with said improvement. 

Tent 1,. The said party of the second part, further covenants and 
agreci:;, that the parties of the first part, their successors and as
signs, shall, from the date hereof, have full poc.session and control 
of all lock, and dams now completed, and shall from time to time, 
as each lock and dam is complered, have the control and posses
sion thernof; and when the whole work is completed, shall haYe 
the enti"0 and e,·clnsi ve possession and control tllQreof, for forty 
years from the firs+ tfoy of July, 1858, and sLall from this uate 
have the right to control and receive as herein provided, all tolls 
and water rents, accruing from said improve,nent, and to make 
such con •ract, or con; rue is, or agreements, nnd fix such rates in re
lation thereto, as they may deem proper: P1·ovided always, that 
thi::i grant of said tolls an<l water rents, is made subject to the fol
lowing express condit.io11s: 

ls·. That the tolls to be t,aJ.:cn and received hy the r:,aid party of 
the firs• p:..r\ shall in no eYent exceed the rate of tolls allowed and 
chargcah:<] oi1 the :Monongahela improvement i,1 the State of Pcnn
sylrnnia, 011 the 5th day of Fe11·uary, 1851. 

!2l1. All co:1trnc·s now nu•standing, between the Commissioner 
and Re.s,i:;tcr, or eid1er of them, with ref'crenc0 to the water rents, 
with :my indiYidual or individuals, shall b0 carried out by the said 
parry of the first part. -•,nd nothing herein contained shall be so 
cm i\trued ns to interfere with i'aid contracts; hnt the money arising 
thercf10n shall ,dong to, and hccollle the property of tlie said 
p:T~:r of th· iirst 1i:u·t, in he same manner as all other water rents, 
afi fixed hy this contrnct. 

3d. AU rno:ieys :!.risilig from said 101ls and water rents, on the 
entire work, after deducting the nece'sary contingent expenses at
tending t11c snpe1intcndc11cc of the locks, and the collection of said 
rents and tolls, ancl rho repairs ()f said works during the time fixed 
for the completion of said works. shall be reported to the Register 
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of the Des Moiue~ river improvement, semi-annually, and shall be 
expended by the said parties of the first part, in said improvement; 
but such sums shall not be• taken iuto the estimates upon which 
lands are to be transfenecl to the party of.the first part, but shall 
constitute a portion of the one million three hundred thousand 
dollars, to be expended by the party of the first p,ut, and of the 
aggregate sum expended by the party of the first part in said im
provement. 

4th. At the expiration of Haid forJ-y years, the said "·orks shall 
revert to, and become the property of the State of Iowa, and sliall 
be in ordinary repair for thefr respective uses. 

Eleventh. The said party of the second part, hereby covenants 
and agrees, that whenever the said party of the fast part shall 
have done ·work to the amount of thirty thousand dollars, accord
ing to estimates to be made by the acting er:gineer, under the 
scale of prices fixed in this contract, the said party of the second 
part, or the then proper agent or officer, or officers of the State, 
shall transfer and convey to tlie said party of the first, or t0 the 
then Register of said improvement, or such other person as the 
party of the first part may direct, an amount in ,,alue of the lands 
belonging to said improvement, valued at one dollar and twenty
five cents per acre, to the amount of said thirty thousand dollars, 
deducting fifteell per cent, and so 011, in the same manner, on each 
estimate of' thir:,:: thousand dollars, until work shall be done to the 
amount of thirteen hundred thonsand dollars, if so mnch land 
shall remain nnsold, from and after the said 23d day of December, 
A. D. 1853, or until said work shall be completed. And upon the 
expenditure of said thirteen hundred thousand dollars, or the com
pletion of said works, all of said lauds remaini 1g unconveyed, if 
any, shall be trausferred and conveyed to the said party of the 
first part, or their assigns, or to snch person or persons as they 
shall direct. And all mone:vs paid by the party of the first part, 
to the Register of the Des :Moines rjver improvement, or to the 
Commissioner thereof, in payment of the liabilities resulting from 
the former prosecution of the work, by the Strrte of Iowa, shall, 
without requiring any estimate to be made thereof by the engineer, 
he deemed to be a portion of the sums expended in the said im
provement, by the said party of the first part. And the said Reg
ister shall convey to the party of the first part, or such person or 
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persons as they shall designate, a quantity of land estimaterl at one 
dollar and twenty-rive cents per acr<>, equal to the amount of cash 
thus paid; and the said i:-mn:--, thm, paid, :ohall form part of tl1e 
tl1irtec11 hundred thou"anrl dollar:, mentioned in this contract. 

Tweift/1. For tlw 1rnrpo1;e of determining the lands which the 
said party of the rlr,;t par,, :,hall 1mm the right to select on esti
mates mad(•, as conternplnted by tJ1e last section, it is agned that 
within a reasonable time after conclnding this contract, the said 
party of the first part, shall have all the unsold lands in this con
tract mentioned, (fo·ided into tl1ree classes, according to value, and 
thereafrer they shall take one tl1ird of such amounts as they may, 
from time 10 time, l,0 entitled to, from each class. And for all 
moneys expended until snch classification, they shall have the right 
to fatke said lands, as they n!main unsold, comM1encing with the 
lands lowest clown on the riv-er, making no distinction in quality or 
value. And fol' the pmpo::-e of classi(ying said lands, unless a 
Oommibsionor is mutually :-tgrecd npon, each party may choose or 
select a Conunit-sionel', who shall mutually agree t,pon such elassi
fication. And in case of disagreement, the said two Commissioners 
shall select a third, and the decision of a majority shall be conclu
sfre. The expenses of svid Commission shall be defrayed by the 
party of the first part; and tho records of such classification duly 
certified by 1he said Conm1i,:i-;ionerP-, or a majority of them, shall 
l>e filed ,vith the Registt>r of the Des Moines improvc>me1it, for ref-
ernnce hy, and goyernmcn' of, bot 1 pm·ties nndcr this contra~t.
The River Land Office, for the sale of lands belonging to the Des 
Moines improvemcut, lm,·ing in accordance "·ith the contract with 
Henry O'Rielly, here,ofo,e referred to, been closed on the 23d day 
of December last, the sai1l ofiice shall rPmain closed for the entry 
or sale of lands, cxcepring- h,r the direction of the party of the first 
part. 

Tliirteentli. It is 1111cle1stood and agreed between the said partie~, 
that in the conYeyancL' of larnl as contemp1::i.led l>y th is contract, 
all moneys adYanced hy said partiC's of the first part, for salaries 
and pay of ofilcers, or ::i.gents, or scrvnnti:s, for rights nf way, dam
ages to mill o,n1ern, and other mat1"ers not covered by actual work 
<lone on the imprcn-ement, shall be included in making estimatee; 
hut the moneys that "·ere in the hands of the Register, on the 17th 
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day of December last, and the value of the materials on haud 
(which shall be used), shnll Hot lJe iuc.Jnded for estimates. 

Fou1·ieentll . Aud it is alsc! 11gncd and con'nanted, between the 
parties hereto, tliat the followiug :;hall be the pl'!ccs for the diffel'
cnt items of work mentioned, upon which the eHgineer is to make 
his estimates, and uy which the partie:; arc to be µ;oYemed in the 
conveyance of land, aml 01her pmpo!:>cs contemplated uy thi"' agl'ee
ment; ndding t\rnnty per centum to tl1e aµ-grrgate amonut of all 
estimates, to cover all contiugcncies, '.o wit: 

Preparing lock foundation, 83,000. 
Masonry in Lock Y.all,,, $5 per percli. 
.Masonry in side wall,;, 88,:'50 per porch. 
Hydraulic cement, ,3:3 per band. 
Lock gates and all fixtmes, ::,2,500. 

Squal'e timber, 14 CCJ'lts l)er foot. 
Oak plank, $2,25 per lnrndred feet, board measure. 
Crib-filling in dams aml abntment1,, isl p0Y perch. 
Stone protection rip-rap, Sl,15 per perch. 
Embankments aro•md locks, :W ce11ts per yard. 
Excavation on canals, when he dirt is wasted, 20 cents per 

yard; when the dirt is used in embankmento, 13 cents per yard fol' 
the excavation, and 15 c,mt~ per yarcl for the. cmbm1kment. 

Excavatiou of rock nuder water, ~~2 per erch. 
Excavation of rock ahorn watPr, Sl per perch. 
Iron bolts, spikes, and other irons, S c0nts per pound. 
Round timber, 11 cents per foot. 
Excavations for fonndatio11,;, 40 cents per :rn,rd and all other items 

not embi-aced am1 e1mmem'e1l aliove, hhall be rated nceordi11g to 
the estimate of tltA engineer in cl1arge; and the e11gineer or engi
neers in charge of said work,,, shall, frolll time to time, as shall be 
found convenient, be appointed by the joiat assent of both partiei; 
hereto. 

Fifteenth. All the work on said irnprovemeut, during the pro
gress thereof, shall be and rernain nnder the gl'ncral snpervision of 
the Board of Public 1YnrkR aild engineer, except as herein modi
fied; and all work, as far as practicahle, shall he so c<mdncted as 
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to perfect tho navigation in a continuous line, from the mouth of 
the river u1:nvards, to Fort Des Moines . 

• 
Sixteent!.. '111at, for tl1e purpose of prnvi<ling more effectually 

for securing the improvement of the Des :Moines river, to the great
Cilt practicable extent, and at the earliest practicable veriod, the 
party of the first pal't shall have the right to snch tolls and water
rents as they can collect on tho rivet· above Fort Des Moines, for a 
similar period to tlmt prnvided for the use of the ri vcr below Fo1·t 
Des 1Ioiue~, umler this co11tract ; provided, tltey shall, withiu eight 
yeae,;,· at their ow11 expen:--e, improve the river, so ,ts to render it 
11,Lvigable for boats of at lem,L two liumlred urns bnrtheu, to the 
Lizzarcl Forks, or Vori .Dodge, or such other point above Fort Des 
Moines as they may tiuJ it practicable; provided further, that no 
higher average of tolls cliall be charged on vessel8 or rafts, or arti
cles transported, than the maximum allowed on the section of the 
river between the .11!:ississippi River and Fort Des Hoines; and, 
provided also tltat at the end of said period in this section first 
named, the improvement 011 said upper region of the river, above 
:Fort Des :Moines, shall he surrendered to and become the property 
of the J)eople of the State of Iowa, upon the payment to the party 
of the first part, or their succe:;sors, of such sum as the said im
provement. may be worth at the time, as determined by appraisers, 
to be mutually agreed upon . 

Seventeenth. Tlte same right which is now, or may hereafter be 
gi~·en l>y law, to this said Board of Public Works, to condemn lands 
in procuring right of \vay for the location of dams, locks, water
power, and cannls, shall be, and is hereby gi,en to the JJarty of the 
first part; and in procuring the same, they may, if necessary, use 
the name of the said Board of Public Works, or that of the State; 
and tl1e Board shall asf:ii,;t therein, in accordance with tho general 
spirit of the contrnct. 

Eigliteenth. The ,;aid party oft he first part, hereby covenant arnl 
agree, that the Stare .:hall not be liable to thern in th is cC1ntract, bnt 
will look alone to the funds belonging to, and arising from tl1e said 

improvernent, for enmpensation as hereinbefore mentioned; and 
the said party of the ~econd pnrt does hereby agree, that if the in
debtedness named in the thi1·d section of this contract, shall exceed 
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the sum of sixty thousand dollars, the time for the use of said im
provement by the said company, shall be extended one year beyond 
the time named in the tenth section of this contract, to-wit: the 
first day of July, in the year 1899, (eighteen hundred and ninety
nine.) 

.Nineteentli. The fifteen per cent. r::tised in the conveyance of 
land by section eleYenth, of this contract, shall be esteemed and 
taken as a part of the thirteen lnmdrecl thousand dollars, agreed to 
be paid by tbe said party of the fo~t part, in this agreement. 

Iu witness whereof, the party of the Hrst part, by their President 
and Secretary, have hereunto subscribed their names and placed 
their corporate seal, and the party of the second part, by the Com
missioners aforesaid, have also affixed their names and seals, the 
day and year aforesaid. 

. . .. . . .. . . .. . ... ORVILLE CLARK, 
Offi0ial Seal President. 

of the De Moine HENRY O'RIELLY, 
Navigation and Secretary of De Moine Navigation 
R. R. Company. and R. R. Company. 

· · · · · · · · · · · · JOSIAH H. BONNEY, [ L . s.] 
Commissioner of De Mo ine River Improvement. 

URIAH BIGGS, [L. s.] 
GEORGE G. WRIGHT, [L. s.] 

G. 

SUPPLEMENTARY AGREEMENT. 

WnEREAs, by the foregoing agreement, bearing date the 9th day 
of June, instant, the De,-, Moines Navigation and Railroad Compa 
ny, of the one part, and the State of Iowa, by Josiah H. Bonney, 
Commissioner of the Des :Moines River Improvement, by and with 
the consent and approval of Uriah Biggs and George G. ,vright, 
Assistant Commissioners of the said improvement, of the other part, 
have contracted and provlded for the completion of the said im
provement, from the month of said Des 11oines RiYer to the Ra
coon Fork, on the terms and according to the plans and specifica
tions in the said contract provided ; and it being deemed de15irable 

18 
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to enlarge the said locks and capacity of such canals as may be 
built in the prosecuting said improYement, under said agreement: 

Now, therefore, this additional und supplementary agreement, 

Witnesseth : 
That the said Des Moines Navigation and Railroad Company, of 

the first part, for and in consideration of the covenants herein con
taineJ, do covenant and agree with the State of Iowa, by the Com
missioner and Assistant Commissioners, hereinbefore mentioned, to 
build the said locks provided to ho built in the said agreement of 
the ninth of June, instant, hvo hundred feet long, in the same pro
portion that the present locks and plans provide for their being one 
hundred and seventy-five feet long; and that they shall be so con
structed as to secure fom and oue half feet of water, on the lower 
mitre sill, and to secure a navigation of at least fom ttnd a half 
feet of water. And the canals ohall be so constructed as to give at 
least four and a half feet of ,rnter, with suitable dimensions for 
boats or vessels navigating the same, with such depth of water at 
the locks and in the canals; and in all other respects, the said 
work is to be clone under and in pmsuance of the terms and condi
tions of the said contract of the ninth of Jnne, instant. 

And the said party of the second part, the said State of Iowa, by 
the Commissioner and .A.ssistaut Commissioners, aforesaid, do cov
enant and agree with tho party of the first part, that the said party 
of the first part, shall ha\'e and enjoy the said work, its use, rights 
and privileges, its tolls, water-rents, and franchises, for the term of 
f'lixty years, from the first clay of July, 1858, folly and absolutely, 
as is provided in the said agreement of the uinth of June, instant, 
for forty years; and on the same terms therein prov1ded ; saving 
and excepting that, from and after the first day of July, (1913,) one 
thousand nine hundred and thirteen, until the iin,t day of July, 
(1918,) one thousand, nine hundred and ejghteen, the said party of 
the first part, shall pay into the Treasmy of the State of Iowa, seven 
per centum of the nett amount of the tolb and water-rents re
ceived on the said improvement, from the said Racoon Fork to 
the month of the said Des Moines Rirnr, after deducting all expen
ses of repairs, superintendence and other proper charges. 

In witness whereof, the said party of the first part, by their Pres
ident and Secretary have ~1ereunto subscribed their names, and af-
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fixed their corporate s~al ; and the party of the second part, by 
the Commissioners aforcsai<l, have subscrihed}heir names and affix
ed theirseals, this ninth day .of Jnne,'"')854/" (one thousand, eight 
hundred and fifty-fonr.) ' 

. . . . . . . . . . . . . . . . ORVILLE CLARK, 
Official Seal President. 

of the De Moines HENRY O'RIELLY, 
Navigation and Secretary of De Moine Navigation 
R. R. Company. and Railroad Company. 

· · · · · · · · · · · · · · · · JOSIAII H. BONNEY, [L. s.J 
Commissioner, &c. 

URIAH J3IGGS, [L. s.J 
GEORGE G. WRIGHT, [L. s.J 

I-I. 

(SUPPLEJ\IENTARY AGREEMENT.) 

In consequence of a misapprehension which has mutually existed 
by and between the Commissioner and Assistant Commissioners of 
the Des Moines improvement of the one part, and the Des Moines 
Navigation :md Railroad Company, of the other part, in reference 
to tl1e amount of unsol<l lands, belonging to said improvement, 
situate below Fort Dodge, or the Lizard Forks, and the agreement 
between the State of Iowa, (by said Commissioner and Assistant 
Cornmissiorn'rs ;) and said Des Moines Navigation and Railroad 
Company, bearing date the ninth clay of June, 1854, for the im
provement of the Des Moines Itiver, were made and executed under 
such misapprehem,ion of the amount of said lands; 

Now, therefore, this agreement witnesseth that, in consideration 
tts aforesaid, and of one dollar to the party of the first part paid, 
the receipt whereof is hereby acknowledged, and to secure the 
objects of said 8grcement of the ninth of June, 1854, the State of 
Iowa, by the said Commissioner, Josiah H. Bonney, and the Assis
tant Oommissioner8, in behalf of the State of Iowa, party of the first 
part, does hereby expres ly co,enant and agree to and with the said 
Des :Moines Navigation and Railroad Company, party of the second 
part, that, in ca,;e the said party of t1ie second part shall do and 
make the said Kork of the said improvement as contemplated and 
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provided by the supplemental contract or agreement, of the ninth 
day of June, 185-!, that the said party of the first part shall have 
tllG full and absolute right to and use of the sni<l work, the lands 
connected therewith as road-way, and appurtenance, the franchises 
water-rents, tolls, and appurtcmmccs to all of said work absolutely, 
for the foll end and term of sernnty-five years, from the first day 
of July, 1 "58, as full as is provitled in the said :first or principal 
agreement of the ninth day of Jrnie, 1854-, for the term of forty 
years. And it is also agreed, that the said party of the second part 
shall have the right to build in connection with any dams they 
may make, any bridge or bridges across and over the said Des 
Moines River, and with proper legal authority or consent, demand 
and receive tolls fo1· crossing tlie same. 

In witness whereof the said State of Iowa, by its Commissioners 
aforesaid, and the said Des Moiues Navigation and Railroad Com
pany, by their president and secretary,have hereto subscribed their 
names and_ affixed the corporate seal of said company, this 29th day 
of June, 1854. 

. Seal of the De . 
: Moine N avig

1
ation : 

. and R. R. Oom- . 
: pany. 

ORVILLE CKARK, 
President. 

HENRY O'RIEDLY, 
Secretary. 

JOSIAH II. BONNEY, [L. s.] 
Commissioner D es Moines River Improvement. 

URIAH BIGGS, [L. s.] 
Assistant Commissioner. 
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DESMOINES NAV, AND RAIL ROAD CO, 

Supplemental Contracts, of Sept. 27 and Dec. 5, 1855. 

WHEREAS, it. is deemed ~dYisable hy the parties to the agreement 
of' the 27th September, t0 wit : The Desmoine X avigation trnd 
Railroad c;mpany, and the State of Iowa, by their Coi~-uuissioner, 
and Assistant Commissioners, to lay the masomy of the locks of the 
Desmoiues River lmproYenwnt with quick 1ime mortar, at sucl, 
seasons of the year as the weather alold 1)ther circrnustanccs will al
low, and also to defu1e m0re particularly tl1e stylc-, character and 
quality of the masonry of tl,e said locks: 

Now, therefore, it is mutually agre·ed, that the said Desmoines 
Navigation and Railroafl Company, parties of the :first part, shall 
be, and al'e hereby authorized to lay up the whole, or any portion 
of the locks (lf ,he said Improvement, with 4nick Jime mortar, or 
g rout, in the interior of the walls, provided the face stone of t-he 
same shall be pointed with hydraulic cerneut, an<l in snr:b case the, 
timb~r aud plank facing of the chambers of the locks lH'u\·itlPd to 
be used by the said coutract of rhe 27th of 8eptember, 1855, may 
be omitted.' 

The masomy of the Jocks shall be composf.;rl of suuncl, well-shaped, 
and durable stone, laid up ,\·ith quick lime mortar, and pointed 
with hydraulic cement, in a workman-like manner, so as to produce 
firm, compact and durable work. The walls shall be formed of 
stone, which shall have their several dimensiow not le, R than the 
following, to wit; J:t..,our feet area of bed, Rix inches thick, two and 
two-thirds feet length, and one and one-half feet width. They slrnll 
be properl r1uarried with smooth, level, and parallel' l>ecls, and 
when the natural beds of the ;5tone do not- afford snch surfaces, they 
sl-iall be dressed or pointed off. The stolle forming the facillg nf 
the chambers shall be scabblecl to close, compact joints, on the face, 



140 APPENDIX. 

and shall be bevelled np to regu1ar lines; the walls shal1 be laid up 
with stone, as before mentione?, and the intermediate spaces shall 
lie filled np ,vith smaller .tones and spa11s, so as to make close, 
compact, stroni and durable work. The main stones shall be laid 
in the form of headen; and stretchers, so as to tie and bind the 
work in the best manne1·. The tops of the who1e shall be <:oped 
,,ith cnt stone, not less than nine inches thick and four feet long, 
and of ufficient width to allow not less than two stones to cover 
the wall, so arranged that they shall break joints not less than one 
foot l)ast each other. The copiHg stone,; shall be tied together by 
iron clamps, let into the stone and well bedded. 

AllCl the State of Iowa, by their Commissioner, and Assistant 
Commissioners, do liereby agree that the price for the masonry up
on which the engineer is to make his estimates to determine the 
amount of land which is to be conveyed, and fo1· other purposes, 
as provided in the Hth Section of the contract made on the 9th 
day of Jn:1e, 185-!, shall be at 'the rate of four dollars and seventy
:ti ve cents per perch, for the masonry 1aid in quick lime and mor
tar, instead of fh-c dollars, as provided in said contract, adding to 
the said price tho twenty per centum to eover coutingenciGs therein, 
as provided in said 14th section. 

fo witne"s wl1ereot, the party of the first part, by their President 
and Secretary, hav<· hereunto subscribed their names, and placed 
the corporate i,;ea.1 of the said Desmoine Navigation and Railroad 
Company ; and the party of the second part, by their Commissioners 
afnresai(l, have also afrix0d their n:-1,mei,; and seals. this fifth clay of 
Decern her, J 855. 

The Desmoin.es Navigation and Railroad Company, by 
W. 0. JOHNSON, President, 

A. HuxT, See1·etar1J. 
'W :r.r. McKAY, Commissi01un-, 
URIAH BrnGs, Assi8tant Com.. 

W1mu.ll:~s1 from a persnnal examination by the Commissioners 
and Enginers, of the preRent condition and progre s of the works 
on the Desmoinees Ri,er li.npro,·ement, now in the hands of the 
sub-contrnctors, with a view to hasten the completion thereof, and 
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to bring into use at the earllcst moment practicable, the entire 
length of the aid ImproYernent, from the Mississippi River to .Fort 
D esmoincs ; aud 

"\Vhereas, by the failure ot' the con ti-actors for mannfactnring hy
draulic cement for the works of the said Improvement, it is, at this 
late season of the year, found to be impracticable to procure a suit
aule quality of such cement, for 1hc masomy of tlie> locks, in co11-
seq uence of which tl1e ·works of 8aid Impronment will be mrnvoid
ably delayed in their completion. 

Now, therefore. it is urntually at--'1'eec1 by, and between the Des
moines NaYigatio11 and Jlailr,)ad Company, of the first part, and 
the State of lowa, by ·wm. McKay, Comrni~sioner, and Uriah 
Biggs and George G. "\Vrig11t, A~sistant Commissioncri::, for, and in 
behalf of i'aid State of Iowa, of the secoH<l part, that the said 
party of tl1e first part sltall lJe, and are hereby authorized to con
struct the locks of the said lmpro...-erneut in the following rrrnm1er, 
to wit: 

The masonry, or f'O mnch thereof a may be deemed adYi sable, 
by the engineer, shall he laid 11p without the 11se of hydraulic ce
ment, hut rliere shall he lrnilt in tlw said walls, wells extending from 
the bottom to the top thereof, in Ruch manner, that, at any .ime at~ 
ter t:1e completion of the same, the said walls may be grouted in a 
thorough and water tight manner: 

And for the purpose of re11(1eri11g tho said walls water-tight·, be
fore they sl1all be gronted 1·ltrongh tl1e wells above described, th!:' 
said walls shall be faced with timber and plai1k of suitable q11ality, 
and properly secured to the masonry. 

And tlw sctid party rf tlit!Jirst pa1·t, do liueby,Jor tl1ernse1'ves and 
~uccessors, e·n gage, and obligate, that tliey,Jrom ti1rie to time, and a.~ 
often as 1nay be necessa1"!}, will rentw alt of tlie said wo1'ks whic/1 
may be of a temporary cliarar·ter, and ultimately 1·econstruct the 
same: and deliver tlw same to the State, UJJOn the plans, and in the 
manner r11nd style dPjinecl by tlie JHesent Pwistiny contract. 

And the E"aid party of the iirst part, further agree to proceed 
with the whole work from the ~fissisRippi River to Fort Desmoines. 
and complete the same as rapidl:· a;; the Rame can be constructed, 
so that the whole work shall be hrought into n;,e for its entire 
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length, at the earliest day practicaule, anJ Ly the first day of July 
lf\;'3)-\. 

All(} the ,:ai1l part,Y, of the sec,md part, Jo hereby agree, that tlie 
14-tl, Sectio11 of the exii::ting contract of the 9th day of June, 1854, 
sl1all be, mid it- herby rnoJitied in the follo"·ing manner, to wit: 

Tl1e price· fOJ' masOlll'j i11 lock walls, upon ·whicl1 tlte engineer is 
to make his e::,ti1uat<.'o, t,1 detenni11e the amount of laud to lie con
v~red, aml f,,r other purposL·s, as provided in said contract, slrnll 
l>P at t11t.> rails of tlll'('P t1o1lan, and seventy Cl'lltB per perch, instea<l 
of five dollim, pei- pereh, ai:, l,efore prnvideJ; and t'or the timber 
nsed in 1 hL· faeing uf tl1e saill walls t)f rnaeonry, at the rate or 
twenty-ii\'(' eeuts 1,er enl,ic foot; m1d fo1 the plank nscd for the 
said facing, thil'ty dollar,; per tl1om,and feet board measure, for 
Oak and Black '\V,Llnut, and fifty dollars for White Pine, adding 
tc, the said price,, tl1e twrnry pL'r ce11tum to eover the contingencies 
therco11. aH provicletl iu 1.Jie Hai<l 14-th Section. 

And it ic; fortl1er mntnully agreeJ, that any thing in the coutract 
of thl1 J llJll•, 185±, or a11y othei· contracts Jwretofore made lJetwe~n 
the parties hereto. contrary to, 01" incousistent with this agreement 
is lrnrcb.r accordingly modified, so a& ro agree herewith, aud to be 
controLcJ l1erehy. 

In witne;,:;; wl1ereof, the party of the fin,t part, by their President 
aml t:lecretary, ha,~e l,ereuuto subscribeLl their names and placed 
their corporate sral; aud tine party of the l!iecond part, Ly the Com
missioner,,, aforesaid, have a l::io affixed thefr names and seals, thi11 
27th day of September, 18i55, ar thP city ot' Fort De:;;moines. 

Sip;ned, 

'\V )c. :McKAY, 
U RTAH Hffr(;S, 

WM. 0. JOHNS.ON, President, 

:- Com., D. R. I. 




