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See, Rate of Compensation 

COMPRESSION FRACTURE 
LEONARD, Gary •••••••••••••••••••••••••••••••••••••• • ••• • •• 
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CONTRACT OF HIRE 
HEGGE, James • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

COSTS 

KREUTZER, Laverne • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CREDIT GROUP PLAN 
HARTL, Albert •••• 
MCDONOUGH, Thomas 
SHIELDS, Justin •• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DEFAULT 
VANDERWEST, Michael • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DEPENDENTS CHILDREN 
SMITH, Jimmie • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DISABILITY TOTAL 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PERMANENT 
DEWALD, Richard ••• 
GONZALES, Edward 
LEEPER, Doris ••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DISABILITY -- TEMPORARY TOTAL 
AIELLO, Tom •.••••.•.•••••.••••••.•••••••.••• • • • • • • • • • • • • • • 
GONZALES, Lorraine ....................................... . 
HASS, Kenne th ••••••••••••••••••••••••••••••••••••••••••••• 
RINEHART, Blanche ........•..•...........................•. 
WHITE, George ••••••••••••••••••••••••••••••••••••••••••••• 

DISCOVERY RULE 
FILIP, Russell ........................................... . 

ELBCM INJURY 
ODEKIRK, Kent • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

ELECTRICAL SHOCK 
DEWALD, Richard • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EMOTIONAL AND PSYCHOLOGICAL INJURY 
COLEMAN, Betty ••••••••••••••• 
MC CURRY, Bruce •••••••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EMPLOYER EMPLOYEE RELATIONSHIP 
BRCMN, James • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

ESTOPPEL 
VEACH, Charles • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EVIDENCE 
STARK, 

ADMISSABILITY OF EXPERT REPORTS 
Betty • • • • • • • • • • • • • • • • • • • • • • • • • • 
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EXPERT 
MC 

TESTIMONY -
CURRY, Bruce 

PSYCHIATRIST 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EXPERT 
MC 

TESTIMONY 
CURRY, Bruce 

SMITH, Jimmy •• 

PSYCHOLOGIST 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EXPERT TESTIMONY VOCATIONAL 

EYE 

HEIN, Thomas ••••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
HEWITT, Ruth ••• 
LAMBORN, Thomas ••••• 
MC CURRY, Bruce ••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
MC DONALD, Ronald •••••••••••••••••••••••••••• 
PERDUE, Harold .•••••••••••••••••••••••••••••..•• 
SM ITH, J irnmy ••.•.•••.••••••••••••••.••.•.•••.... 

• • • • • • • • • • • • • 
• • • • • • • • • • 
• • • • • • • • • • 

DETTMAN, Robert • • •••••••••••.•••••••.•••..•••.•••••••.•••• 

FACIAL DISFIGUREMENT 
DETTMAN, 

FOOT 

Robert • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CHURCH , Terry • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

GROSS WEEKLY EARNINGS DEFINED 
LAMBORN, Thomas ••••••.••••.••••••. • • • • • • • • • • • • • • • • • • • • • • • • 
SMITH, Jimmy······················ 
STEVENS, Jeffrey·················· 

• • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • 

HAND INJURY 
MONTEZ, Esther • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ODEKIRK, 
SCHARF, 
STEVENS, 

HEAD INJURY 

Kent ••.••• 
Ed win .•.••• 
Jeffrey ..• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • , 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

KERSH, Patricia 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HEALING PERIOD -- AWARD 
CLEMENS, 
COLEMAN, 

Ericka ••••••••••••••••••••••••••••. • ••• • • • • •• • • • • 
Betty ........................................... . 

ELLIOTT, David • • • • • • • • • • • • • • • • • • • • • • • • MC 
MC 

CORMACK, Mark ••••••••••••••.•••••••••••.•••••••.•••••.• 
DONALD, Ronald •••••••••••••••••••.•••• • ••••••••••.••••• 

MONTEZ, Esther •••••••••••••••.•••••••••••••••••••••••••••• 
THOMPSON, Paul •••••••••••••••••••• 

• • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • ZIEGENHORN, Debra 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HEALING PERIOD 
MC CURRY, 

RUNNING AWARD 
Bruce • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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HEART ATTACK 
HEIN, Thomas ••• 
KERSH, Patricia 
PALMER, Anthony 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HERN IA 
NUNEMANN, will iam ...... .................................. . 

HERNIATED DISC 

HIP 

BURGERT, 
CARROLL, 
ELLIOTT, 

James 
Robert 
David 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
HARVARD, Michael •..•• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
H™ ITT, Ruth •••••••••••••• •• • •••. • • • • • • • • • • • • • • • • • • • • • • • • • 

KAMMERDINER, Paul ••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
MC CORMACK, Mark ..............•.. • • • • • • • • • • • • • • • • • • • • • • • • • 
SMITH, Jimmy ............. ...... . • • • • • • • • • • • • • • • • • • • • • • • • • • 
ZIEGENHORN, Debra ••••••••••••••. • • • • • • • • • • • • • • • • • • • • • • • • • • 

LAMBORN, Thomas 
MCINTOSH, Ted 

• • • 
• • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

IN THE COURSE OF 
WALSH, Dennis 

DEVIATION FROM EMPLOYMENT 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

IN THE COURSE 
THOMPSON, 

INDEMNITY 

OF 
Dennis 

HOSKINS, Richard 

ON OR ABOUT THE PREMISES 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDEPENDENT 
BRCMN, 

CONTRACTOR 
James • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY -- AGE 
BENI, James .•••. .•••...••.••.•.•...•••••....••.•.......... 
FORSMARK, Oliver • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
HEIN, Thomas •..•...........••.....•.•......••.....•.....•. 
HE'il ITT, Ruth •.•..••..••...•••..•.•.. • ..•• • · • • • • · • • • • · • • • • • 
MC DONOUGH, Thomas •••••••••••••••••••••••••••••••••••••••• 
MCINTOSH, Ted •••••.•••••••••••••••••••.• • • • • • • • • • • • • • • • • • 

SANDELIN, Donald .................. . • • • • • • • • • • • • • • • • • • • • • • • 
SIMPSON, Loren .... ................ . • • • • • • • • • • • • • • • • • • • • • • • 
ZIEGENHORN, Debra .•••.••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY -- EMPLOYER'S REFUSAL TO OFFER WORK 
BENI, James ••.•••••••••• •••••...•••••..••••••••.•.••••..•. 
FORSMARK, Oliver • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HEWITT, Ruth .•.••.•• ..••.••.•••.••..••••••.•.•••....••••.• 
JACKSON, Andrew ••••••••••••••••.•••••••••••••••••••••••••• 
KAR'RAS, Vasil ios •••••••••••••••••••••••••••••••••••••••••• 
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INTOXICATION 
WA LS H , De n n i s • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

JURISDICTION - - EXTRATERRITORIAL EMPLOYMENT 
HEGGE, James • •• • •••• •• •••••••••••••••••••••••••••••••••••• 

JURISDICTION -- SUBJECT MATTER 
HEGGE, James •••••• • ••••••••••• • •••••••••••• • • • • • • • • • • • • • • • 

KNEE 

LEG 

BURGERT, James ••••••••• 
BURR, Helen •••• ••• •••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

GONZALES, Lorraine ••••••••• 
SCHAER, Donald •••••••• • •••• 

• • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CHUltCH, Terry 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HOSKINS, Richard •••••••••••••••••••••• 
LAMBORN, Thomas ••••••••••••••••••••••• 

• • • 
• • • • • • • • • • • • • • • • • • • • 

VANDERWEST, Michael 

WHEELER, Craig •····•··•·•·········• WILLIAMS, Mary 

• • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • 
• • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • 

MEDICAL BENEFITS 
BARNHILL, Robert •••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
COLEMAN, Betty ••••••••••••••• 
GONZALES, Edward ••••••••••••• 
POINDEXTER, Brian•••••••••••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SHAFFER, Norman ••• • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MEDICAL EXAMINATION INDEPENDENT 
HASCALL, Harvey ••••••••••••••••••••••••••••••••••••••••••• 

MEDICAL TREATMENT -- AUTHORIZATION 
BARNHILL, Robert·········································· 
CLEMENS, Ericka ••••••••••••••••••••••••••••••••••••••••••• 
ELLIOTT, David •••••••••••••••••••••••••••••••••••••••••••• 
HASCALL, Harvey ••••••••••••••••••••••••••••••••••••••••••• 
HA YES, Marianna •••••••••••••••••••••••••••••••• • •• • • • • • • • • 
HEWITT, Ruth •••••••••••••••••••••••••••••••••••••••••••••• 
HUTCHINSON, Kenneth ••••••••••••••••••••••••••••••••••••••• 
KINCAID, Robert .•...•........................•............ 
MC GENNIS, Jimmie ........•••..•..........•..............•. 
RINEHART, Blanche ••••••••••••••••••••••••••••••••••••••••• 
SHIELDS, Justin ••••••••••••••••••••••••••••••••••••••••••• 
VEACH, Charles •••••••.•••••••••••••••••••.••••••••••.••••• 

NOTICE OF INJURY 
AIELLO, Torn .......................•...•.. 
FILIP, Russell ••••••••••••••••••••••••••• 
MC GENNIS, Jimmie •······················· 
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MCDONOUGH, Thomas • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY INTELLIGENCE AND EDUCATION 
• • • • BENI, James 

HARVARD, Michael 
• • • • • • 

• • • • • 
• • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • 

HEIN, Thomas 
HEWITT, Ruth 
KARRAS, Vasilios 
LEONARD, Gary 
MCINTOSH, Ted 
SMITH, Jimmy •••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
VORE, Dennis • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL LIMITATIONS 
• • • • • • • • • • • • • • • • • • 

DISABILITY 
ELLIOTT, David 
HARVARD, Michael • • • • • • • • • • • • • • • • 
HASCALL, Harvey • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • LEONARD, Gary 

NUNEMANN, William 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SENN, Larry 
SIMPSON, Loren 
SMITH, Jimmy •.•• 
THOMPSON, Paul 
ZIEGENHORN, Debra 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL 
HARTL, 

• • • • • • • • • • • • • • 
• • • • • • • • • • • 

DISABILITY LOSS OF 
Albert • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EARNINGS 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Paul KAMMERDINER, 
KASTER, Rose 
MCDONOUGH, Thomas 
NUNEMANN, William 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • PERDUE, Harold 

TSCHIRGI, Donald 
VEACH, Charles 

• • • • 

• • • • • • 

INDUSTRIAL DISABILITY 
CLEMENS, Ericka • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MOTIVATION 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • ELLIOTT, David 
FORSMARK, Oliver 
HASCALL, Harvey 
MC DONALD, Ronald 
SHAFFER, Norman 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SIMPSON, Loren 
VORE, Dennis • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INSURANCE 
FILIP, 

SUCCESSIVE INSURERS 
Russell • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INTERVENING CAUSE 
KAMMERDINER, Paul • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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ROSS, Scott ........•...................................... 

NOTICE TERMINATION OF BENEFITS 
SENN, Larry •.••.•••••••••••••••••••••••••••••• •••.•••...•• 

OBESITY 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • HYMAN, Myrna •••• 

MC DONALD, Ronald • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CHEMICAL EXPOSURE 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

OCCUPATIONAL DISEASE -
FILIP, Russell ••••••••• 
SIMPSON, Loren ••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

OCCUPATIONAL DISEASE -- DISABLEMENT DEFINED 
FILIP, Russell ........................................... . 

OCCUPATIONAL DISEASE LAST EXPOSURE 
FILIP, Russell ........................... •. •. • • • • • • • • • • • •. 

ORGANIC BRAIN SYNDROME 
MC CURRY, Bruce ••••••••••••••••••••••••••••••••••••••••••• 

PAIN SYNDROME 
BAUTSCH, Shirley 
MOAK, Eulis ••••• 

PARALYSIS 
GONZALES, Edward 
PERDUE, Harold •• 

PARAPLEGIA 

• • • • • • • • • • 
• • • • • • • • • • 

• • • • • • • • • • 
• • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

GONZALES, Edward •••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
PERDUE, Harold •••••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PARKINSON'S 
DEWALD, 

DISEASE 
Richard • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

-- RATE PART-TIME EMPLOYMENT 
MC CORMACK, Mark • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PENALTY 
FILIP, Russell •••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
HARTL, Albert ••••••••••••••••••• 
MC CORMACK, Mark •••••••••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • SHIELDS, Justin•••••••••••• 

WILLIAMS, Mary ••••••••••••• 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

RATE OF COMPENSATION 
AIELLO, Tom ••••••••••••• 
LAMB ORN , Thomas • • • •••••••••••••••••••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MC CORMACK, Mark •••••••••••••••••••••••••••• 
SM ITH, Jimmy ....•...•.••....••.....•...•.•.• 
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STEVENS, Jeffrey 
THOMPSON, Dennis 

SANCTIONS 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

STARK, Betty••••••·••••••••••••••••••••••••••••••••••••••• 

SCARRING 
DETTMAN, 
WHEELER, 

Robert 
Craig 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • 

85.34(2)(5) 

• • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • 

SCHEDULED MEMBER 
REYNA, Lorretta • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

FUND SECOND INJURY 
CHURCH, Terry 

LeRoy MC KEE, 

SHOULDER 
AGUILAR, Henry 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
BRc:PilN, James •••••••••••••••••••••••••••••••••••••••••••••• 
CLEMENS, Ericka ••••••••••••••••••••••••••••••••••••••••••• 
FORSMARK, Oliver • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
HAYES, Marianna ••••••••••••••••••••••••••••••••••••••••••• 
HUTCHINSON, Kenneth ••••••••••••••••••••••••••••••••••••••• 
KREUTZER, Laverne ...........•............................. 
MC OONOUGH, Thomas •••••••••••••••••••••••••••••••••••••••• 
MEJORADO, Susano •••••••••••••••••••••••••••••••••••••••••• 
MORTENSON, Ronald •••••••••••••••••• • • • • • • • • • • • • • • • • • • • • • • • 
SENN, Larry ••••••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
THOMPSON, Paul ••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

ORIGINAL PROCEEDING STATUTE OF 
FILIP, 

LIMITATIONS 
Russell •••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

VEACH, Charles •••••••••••••••••••••••••••••••••••••••••••• 

SUBSEQUENT INJURY 
BURGERT, James •••••••••••••••••••••••••••••••••••••••••••• 
MC OONOUGH, Thomas •••••••••••••••••••••••••••••••••••••••• 
SCHAER, Donald •••••••••••••••••••••••••••••••• • • • • • • • • • • • • 
ZIEGENHORN, Debra ••••••••••••••••••••••••••••••••••••••••• 

TEETH 
MC 

DAMAGE 
GENNIS, 

OR LOSS OF 
Jimmie • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

TENDINITIS 
ODEKIRK, Kent • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

TESTIMONY -- CREDIBILITY 
BAUTSCH, Shirley ....•....•.......................•........ 
SENN, Larry ..••••••.••••.•••.••.•..••••••.•••••...•••••.•. 
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THIRD PARTY SETTLEMENT -- CREDIT 
HOSKINS, Richard •••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

UNEXPLAINED DEATH 
PALMER, Anthony • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

VOCATIONAL REHABILITATION 
HEIN, Thomas • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

WRIST 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • MONTEZ, Esther 

ODEKIRK, Kent •••• 
STEVENS, Jeffrey 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

HENRY J. AGUILAR, 

Claimant, f'ile No. 735422 
: 

vs . A R B I T R A T I 0 N 

OSCAR MAYER COMPANY , D 
EF Ils Lot D Employer, 

Self-Insured, AUG 1 7 N•!4 Defendant. 

'D.VA OHJUSTRIAI. COl:M~IOIIER 
-----

INTRODUCTION 

This is a proceeding in arbitration brought by Henry J. Aguilar, 
claimant, against Oscar Mayer Company, self-insured employer, 
defendant, to recover benefits under the Iowa Workers' Compen
sation ' Act for a condition allegedly arising out of and in the 
course of his employment. It came on for hearing on July 11, 
1984 at the Bicentennial Building in Davenport, Iowa. It was 
considered fully submitted at that time. 

The industrial commissioner's file shows a first report of ............. 
injury received July 18, 1983. 

At the time of hearing the parties stipulated to the rate in 
the event of an award of $268 .94 . 

Defendant's counsel provided information regarding the 
payment of medical expenses as well as the payment of group 
benefits totaling $6,330.23. 

The record in this matter consists of the testimony of 
claimant, Vernon Keller, joint exhibit l, claimant's answers to 
interrogatories; joint exhibit 2, a report from John E. Sinning, 
Jr., M.D., dated April 23, 1984; joint exhibit 3, reports f : om 
Robert w. Milas, M.D.; joint exhibit 4, a series of medical 
reports from J. A. deBlois, D.O., and Dr. Mi las; joint exhibit 
5, defendant's answers to interrogatories; joint exhibit 6, 
reports from Dr. Milas, joint exhibit 7, a series of medical 
documents; joint exhibit 8, the deposition of claimant; and 
joint exhibit 9, the deposition of Dr. Milas. 

ISSUES 

The issues in this matter are whether or not there is a 
causa l relationship between claimant's injury and any disability 
he now may suffer and whether or not claimant is entitled to a 
running award of temporary total or healing period benefits. 

STATEMENT OF THE CASE 

Cl aimant•~ testimony is taken from that given at the time of 
hearing, that contained in his deposition and that provided in 
his answers to interrogatories. 

Thirty-six year old right-handed married claimant , father of 
three children and a high school graduate with training in lathe 
and drill operation, served in Vietnam in heavy artillery. When 
he was discharged from the service, he spent a brief time doing 
foundry work shifting weights and laboring in the core room with 
lifting of up to eighty pounds before beginning work for defen
dant in November of 1970. 

His first work for defendant was stacking loin boxes weighing 
from 90 to 100 pounds. He then sorted pork butts by size and 
placed them in boxes. This work entailed some record keeping. 
He next bagged blend wh ich meant that he rolled 200-300 pound 
bar rel~ of mixing meat to an area and then took away meat in 75 
pound bags . He moved to the ham boning department where he 
started as a trucker with a duty of bringing in the product and 
dumping it on a table . After a year he became a chisel boner 
shanking the ham and taking out the body bone on chunks of meat 
weigh ing from 18 to 40 pounds. Later he worked on Iowa B hams 
which necessitated his taking off the skin and fat and taking 
out the bone. Iowa B hams was his work for seven to nine years. 
He kept no records doing this work and he supervised no other 
persons . 

Claimant reported having minor nicks and cuts and smashed 
fingers . In 1973 or 1974 he had a motorcycle accident. He was 
not wear ing a helmet and came off the cycle on his head. He was 
knocked out and had stitches over his eye. He was hospitalized 
for about ~ week and then released to return to work. He denied 
any trouble with his back, arms or neck resulting from this 
incident . Re also denied any trouble with his neck or shoulder 
before June of 1982. 

Cl aimant recalled that in June of 1982 he developed pain in 
his left arm and shoulder and cramping in his arm and chest as 
he worked at constant pulling with his left hand and constant 
cutting with his right hand. His head was in a down position 
and his arms were at 6~~1l der height . He went to first aid to 
see a doctor. The doctor was concerned with some locking in 
claimant's little finger. Claimant was dissatisfied with his 
treatment and went to Dr. deBlois who sent him to De. Beaty who 
sent him to Dr. Milas. 

The latter physician was f irst seen in August of 1982. He 
took x-rays and prescribed home traction whi ch claimant undertook 
three times a day for a half hour for two weeks. Claimant 
returned to work on August 30, 1982. He was able to do his work 
on the Iowa hams for a time, but then he had a recurrence of 
symptoms with his arms becoming tired and hurting. A burning 
sensation sta~ted up his arm and into his shoulder. He had a 
numbness in his fingers as if they were asleep. He saw De. Milas 
in December . Home traction was tried again and then he was sent 
to the hospital foe therapy which inc l uded the use of traction 
and hot packs . He was released for work with a ten to twenty 
pound limitation. 

~t work he was placed on the line where he 
certain portion of the ham as opposed to doing 
he had done once. Be was able to do the work. 
removed the restriction. 

did only a 
the enti re ham as 
Eventually De. Milas 

Claimant began defatting which was to remove all the fat 
from the meat with a wizard knife without cutting any meat. The 
rate for this job was 15 hams per hour. He worked, but hP. 
clai•ed he hurt. He redeveloped symptoms for which he used Ben 
Gay anq wrapped his arms in gauze. 

On approximately May 25, 1983 claimant experienced a muscle 
spasm in his chest which made him think he was having a heart 
attack . He had pain in both arms. He went to the hospital. He 
had electromyography, a myelogram and a CT scan all o f which 
were normal. 

Re was released to return to work with restrictions. He 
took the restrictions from De . Milas to the plant where he was 
laid off. He understood his restrictions to be "[n)ot very many 
repeating ~otions and nothing to lift over twenty pounds.• He 
was told that there were too many people on the sick list foe 
him to be given a job. He applied for unemployment which meant 
he had to seek work which he tried to find in grocery stores and 
machine shops, but he was not able to find work within his 
restrictions. He drew unemployment until March of 1984 . 

Claimant explained that when he told Dr. Milas what he did, 
he was telling the doctor about the work of the whole line. He 
said that Dr. Sinning gave him the same sort of exam he had 
received from Dr. Milas in about fifteen minutes. 

Claimant acknowledged having been a weight lifter for three 
or four years seven years ago. He now lifts weights occasionally. 
He listed his present complaints as loss of strength, a twitching 
in his forearm, upper arm, chest and face and a burning sensation. 
Claimant thought his condition was about the same as in June of 
1983. He does housework ~nrl ca res for his children. 

Claimant agreed that he had received sick leave pay and that 
his medical expenses had been covered. 

Vernon Keller, safety and security manager and administrator 
for workers' compensation for defendant, testified to familiarity 
with the ham boning procedure which he said was as claimant 
described it •. He stated that Dr. Sinning had been to the plant 
to see the ham boning operation. 

The wi tness said that shutting down the slaughtering operation, 
competition and general economic conditions resulted in layoffs 
of a number of workers at the plant. He acknowledged that there 
are jobs within the plant which comport with claimant's restric
tions, but he pointed put that claimant is kept from a job by 
his low seniority and provisions of the labor management agree
ment. He reported that the company expects to be able to place 
claimant on a job soon. 

Keller stated that claimant's medical expenses have been 
paid as well as sickness and accident benefits. He con tended 
that the company 's position has always been that claimant's 
condition is non-occupational and non-compensable. 

Records from defendant show claimant worked in department 20 
trimming and boning hams from October 1, 1979 until he was laid 
off on March 26, 1982. He was recalled on April 5, 1982. From 
May 21, 1982 to August 30 he was on a leave of absence. He was 
laid off on December 17, 1982 and recalled on January 17, 1983 . 

Answers to interrogatories indicate claimant was paid sick 
leave from May 24, 1982 to August 29, 1982; from December 13, 
1982 to January 9, 1983; and from May 31, 1983 to July 8, 1983. 

A report from J . A. deBlois, D.O., dated June 2, 1982 
reports that claimant first saw him on May 17, 1982 for a 
strain, sprain and bursitis of both shoulders. He indicated 
that claimr 1t's condition was due to neither an accident nor an 
occupational injury. He found claimant unable to work ~~ni~n'-1 
on May 24, 1982 to a date unknown. 

Richard Beaty, D.O., treated claimant foe a stenosing 
tenosynovitis of the left middle finger. He, too, found claimant ' s 
condition connected to neither an accident nor an occupational 
injury. He determined claimant was unable to work from June 17, 
1982 to a date unknown, but apparently at least through August 
13, 1982. 

In his letter dated June 17, 1982, in addition to his 
impression of stenosing tenosynovitis of the left middle finger, 
he listed possible C5-6 radiculopathy and possible biceps 
tendonitis of the left shoulder. A release of the trigger 
finger was performed on June 21, 1982. Feldene was prescribed. 



In July claimant was tried on exercises, warm soaks and home 
cervical traction. On July 23, 1982 De. Beaty noted claimant's 
having intermittent symptoms and his belief that claimant's 
a uscle ■ass was causing the problem with thoracic outlet-type 
symptoms . Claimant was referred to Dr. Milas. 

Cla imant ~as receiving 
seen on November 19, 1982. 
as they seem to be of more 
claimant had received. 

chiropractic adjustments when he was 
or. Beaty suggested these continue 

benefits than other treatments 

Robert J. Chesser, H.o., saw claimant on JunP JO, 1982 and 
took a history of left shoulder and upper trapezius pain for one 
year with episodes of numbness into the left fourth and fifth 
fingers developing in the past six weeks. Claimant's symptoms 
were aggravated by lifting and quick mov~ment of the arms. 
Cervical motion was full. There was pain in the left cervical 
paraspinals and upper trapezius with no specific radiating 
symptoms. The left biceps reflex was reduced. Pinprick sensation 
also was reduced in the CS distribution on the left. 

! lectr omyography and nerve conduction were normal. The 
doctor suggested a cervical spine series and a trial of cervical 
tr action. Because of claimant's size, there were some technical 
problems with the nerve conduction studies. 

Claimant was reevaluated on December 20, 1982 at which time 
he reported a decrease in symptoms until a month before when he 
started having increasing pain in the left upper trapezius and 
left shoulder particularly with repetitive use. Claimant also 
complained of headaches and some migration of his symptoms to 
the right aide. Electromyography and nerve conduction were 
normal. A myelogram was suggested. Dr. Chesser reported his 
evaluation of claimant in a letter dated June 20, 1983 in which 
he mentioned claimant's persistently diminished left biceps 
reflex. Claimant complained of pain with use of his arm, 
weakness in the left shoulder, spasms across the upper chest and 
into the left arm. His cervical range of motion was full. 
There was pain in the left cervical paraspinal region with right 
and left lateral bending. There was diffuse weakness in the 
left upper extremity. The left bleeps reflex was diminished. 
There was reduced sensation in his thu~b, index and middle 
fingers of the left hand. 

Electromyography was normal. Nerve conduction studies also 
were normal. The doctor suggested a CT scan and myelography. 

Claimant was hospitalized on December 28, 1982 with left 
shoulder complaints. X-rays showed mild degenerative osteo
arthritic changes. Claimant was treated with bed rest and 
cervical traction as well as physical therapy. By the time of 
his discharge he was demonstrating excell~nt strength in his 
left deltoid and left biceps . Claimant was released to return 
to work without restrictions on January 10, 1983. The discharge 
diagnosis was left CS radiculopathy. 

Claimant was admitted to the hospital on June 28, 1983 after 
reporting recurrent cervical discomfort in Hay. The left biceps 
was diminishe~. Claimant was treated conservatively with some 
decrease in his symptoms; but as he was unable to return to 
work, he was hospitalized for testing. Hild weakness of the 
left deltoid and left biceps persisted. The left biceps jerk 
was diminished. 

Claimant was seen in the emergency room on Hay 11, 1983 with 
complaints of a muscle spasm across the chest and numbness in 
both arms. Claimant appears to have told the doctor that he 
wished workers ' compensation because of the worsening of his 
condition. Be was released with a diagnosis of neur omuscular 
chest wall pain. 

A myelogram showed what seemed to be a defect a t T7-T8. The 
cervical area evidenced no defects. A CT scan was normal and 
claimant was released for return to work on July 5, 1983. The 
discharge diagnosis was a left C-S radiculopathy. 

Claimant mentioned during his hospitalization his need to 
change jobs. 

Robert w. Milas , M.O., board certified neurosurgeon , first 
saw claimant on August 6, 1982 on referral from Dr. Beaty. 
Cl a imant was complaining of left cervical discomfort with 
radiation into his upper extremity which started six weeks prior 
to his visit. Subsequently, the doctor learned that claimant 
boned hams at a rate between 100 and 200 per hour doing repetitive 
work utilizing his upper extremities. The doctor had no record 
of discussing claimant's occupation with him at the time of his 
first visit. On that first examination the doctor's impression 
was that claimant had a left C-6 cadiculopathy. Later he felt 
that the radiculopathy might be at C-S. Claimant was to return 
to work on August 30, 1982. 

or. Milas testified that his diagnosis was made by examining 
the strength in claimant's upper extremities, his reflexes and 
pain pattern. On claimant's initial visit his reflexes were 
symmetrical . Later the biceps jerk was diminished on the left. 

Claimant was seen for follow-up on December 13, 1982 at 
which time he spoke of cervical discomfort which radiated into 
his left shoulder and upper extremity with weakness in the left 
deltoid muscle. Claimant was kept off work beg inn ing on December 
1), 1982. 

Claimant had a decrease in symptoms when he was seen on 

February 14, 1983 after he changed jobs. Improvement in strength 
in the left deltoid and in the left biceps muscl es was found. 

Clai■ant returned in Hay of 1983. Dr. Milas diagnosed a CS 
radi culopathy and kept claimant off work for physical therapy . 

In a lett~r of Hay 18, 1983 or. Milas recorded claimant's 
belief that his symptoms were related to the demands of his work. 
The docto r wrote : • certainly degenerative osteoarthritic 
c hanges may, if not caused by certain physical activities , 
certainly be exacerbated by such activity.• Then he wro te : 
•Patient la to investigate the work related basis for his 
compla ints . • 

which time he said his Claimant was seen on June 23, 1983 at 
symptoms had decreased, but he was unable 
activi ty without recurrence of symptoms. 

to engage in physical 
Claimant was hospitalized. 

On July 13, 1983 claimant was released to return to work 
with no lifting over t wenty pounds and no repetitive motion of 
the upper extremities. Those restrictions were to rema in in 
f orce f or three months. 

Claimant was seen in follow-up on October 11, 1983 at which 
ti■e he complained of intermittent burning discomfort in the 
left cervical area with rad iation to the left upper extremity. 
Claimant had improvement in his strength on the left and Dr. Milas 
found strength symmetrical. The lef t biceps reflex r emained 
absent. The doctor wrote: •1 do f eel that chronologica lly the 
patient's aggravation of his problem appears to be related to 
the type of work he does and hence there 1s a strong probability 
t hat returning to that occupation may indeed lead to further 
permanent damage.• 

Claimant had electromyography and ne rve conduction studies 
as well as a CT scan and myelogram. He was treated with rest, 
physical therapy and cervical traction. 

or. Milas agr eed that body habitus or weight lifting could 
predispose a person to radiculopathy. The doctor was unawar e of 
whether cl a i mant was left or right handed. 

or. Milas was asked about a portion of his January 24 , 1984 
report: 

Q. •Bence, there does not appear to be any permanent 
disability at this time. • Then you go on that, • tt 
would be foolhardy f or him to return to his former 
occupation.• Then in your next report where Cook 
evidently asked you to be more specifi c or to 
explain that, you state in the last paragraph of 
your January 24th report, •Although I am unable at 
this point in time to quantltate Object ively the 
percentage of permanent partial impairment of the 
whole man as described in the A.H.A . Guide to 
Valuations (sic) of Permanent Impairment, I feel 
that Mr. Aguilar ls not able to return to his 
previous employment as a mea t cutte r and under that 
deacriptiqn is, in effect, 100 percent disabled 
from engaging in his previous employment . • I 
understand that to mean that it ls 100 percent 
wrong for him to go back to his hamboning, but 
under the A.H.A. rating tables which rate functional 
disabil ity, you can't find any percentage of 
permanent disability? 

A. That's correc t . ( Milas dep. , p. 171 l. 19-251 
p . 181 1. 1-13) 

The doctor agreed that there were other types of work of a 
light or sedentary nature claimant could do. Be felt it would 
be a mistake for cl aimant to go back to his previous job and 
r isk •permanent impairment.• He suggested retraining for 
cla i111ant . 

The neurosurgeon understood that claimant worked be t ween his 
episodes of pain. Regarding causation , he said: 

Q. And is it your opinion that working aggravated 
or contributed to the cause of the radiculopathy? 

A. I can only relate what Hr . Aguilar relates to 
me, and he told me that his wor k environment 
precipitated his discomfort . 

o. So within a reasonable degree of medical 
certainty, could you say that the work contributed 
to the radiculopathy or caused it? 

A. 1 .ln say that it is a poss ible cause. (Mila s 
dep., p. 23 11. 14-23) 

The doctor' s letter of Decembe r 7, 1983 attributes claimant's 
two episodes to the work required by claimant's employment as a 
raeat cutter. 

John E. Sinning, Jr., H.D., orthoped i c surgeon, examined 
cl aimant on April 19, 1984 a nd reviewed records from Ors. Milas 
and Chesser . Be understood that c laimant worked as a ham boner 
who experienced a triggering left middle finger which was 
treated . Both prior and subsequent to that surgery, claimant 
had a aching in his l eft forearm. 

On examination, Or. Sinning found a full range of motion in 
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the neck with all muscles strong and no evidence of muscle 
irritability or spasm on palpation of the neck. Claimant's 
co■plaint of pain on tilting and rotating his neck were incon
sistent and not reproducible. Claimant's left arm was slightly 
••a ller than the right . There was a vague absence in sensation 
to pinprick which did not conform to an anatomical distribution. 
X-rays showed .spurring around C-5 and 6 but no narrowing. The 
doctor compared films from August 9, 1982 and June 1983 and 
found no difference. Overall, x-rays were thought to show minor 
signs of cervical hypertrophic osteoarthritis and degenerative 
disc disease. 

Or. Sinning's diagnosis was osteoarthritis ot the cervical 
spine of a minor degree and cervical degenerative disc disease 
which were not related to nor aggravated by claimant's work. He 
thought that what claimant was experiencing were flare-ups of 
cervical root irritation •as a part of a cervical disc problem.• 
He did not think claimant had an impairment of function. 

APPLICABLE LAW ANO ANALYSIS 

· The issues in this matter according to the prehearing order 
are wh~ther there is a causal relationship between the alleged 
injury and the disability; whether claimant is entitled to 
benefits for temporary/healing/permanent partial disability; 
85.271 and rate, credit. On May 14, 1984 claimant filed a 
request for admissions which included the following: "That the 
Claimant was injured in the course and scope of his employment 
on or about June, 1982" and •(t)hat the injury resulted from the 
continuous and repetitive motions associated with Claimant's 
for■er work as a ham boner.• Those requests were denied by 
defendant. At the time of hearing, however, clarification of 
issues by the undersigned leaves only those of causal connection 
and claima~t•s entitlement to temporary total or to healing 
period benefits. 

The claimant has the burden of proving by a preponderance of 
the evidence that his injury is the cause of his disability on 
which he now bases his claim. Bodish v. Fischer, Inc., 257 Iowa 
516, 133 N.W.2d 867 (1965) . Lindahl v. L. O. Boggs, 236 Iowa 
296, 18 N.N.2d 607 (1945). A possibility is insufficient; a 
probability is necessary. Burt v . John Deere Waterloo Tractor 
Norka, 247 Iowa 691, 73 N.W.2d 732 (1955). The question of 
causal connection is essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375 
101 N.W.2d 167 (1960). ' 

Claimant testified that in June of 1982 he developed pain in 
his left a rm and shoulder and cramping in his arm and chest. He 
was treated with traction. Claimant was given a ten to twenty 
pound weight limitation ~hich later waa removed. Claimant 
redeveloped symptoms and then had an episode of chest pain which 
resulted in the imposition of new restrictions and in his being 
placed on layoff. 

Clai■ant first saw Dr. deBlois who kept him off work but 
aasigned his condition neither to an accident nor to an occupational 
injury. His diagnosis was strain, sprain and bursitis of both 
shoulders. 

Or. Beaty saw claimant shortly after he saw Dr. deBlois, 
concluded that claimant's condition was attributable neither to 
an accident nor to an occupational injury, kept claimant off 
work and diagnosed a stenosing tenosynovitis of the left middle 
finger. A possible C5-6 radiculopathy and possible biceps 
tendonitis of the left shoulder was suspected. Nothing in the 
reports and records connects claimant's condition to his work 
other than claimant's own statement that his shoulder starts to 
hurt fro■ job activities. At one point in claimant's care or. Beaty 
attributed claimant's problems to his muscle mass. 

Dr. Chesser did electromyographies and nerve conduction 
studie, on June 30, 19821 December 20, 1982; and June 20, 1983 
all of which were normal. Dr. Chesse r does not give an opinion 
on causation. 

Dr. Sinning, who evaluated claimant, had the advantage of 
reviewing records from both Ors. Milas and Chesser. or. Sinning 
examined claimant, reviewed his x-rays and took x-rays himself. 
Re made diagnoses of osteoarthritis of the cervical spine and of 
cervical degenerative disc disease of a minor degree. The 
doctor specificaly said that •the cervical arthritis and de
generative disc disease are not related to Mr. Aguilar's work 
and further it is ■y opinion that his work does not aggravate 
that condition.• 

The sole support for claimant's claim is found in the 
evidence from Dr. Milas. On claimant's first vi9it he com
plained of intermittent left cervical discomfort wi th radiation 
into the left upper extremity beginning six weeks before with no 
history of trauma or heavy lifting. Or. Milas made note of 
clai■ant's ieeling "that his symptoms may indeed be related to 
the physical de■ands placed on him at his place of employment• 
and seemingly suggested that claimant should • investiage (sic) 
the work related basis foe his complaints. • or. Milas' reports 
indicate that one change in clai•ant's work resulted in im
prove■ent. A period on light duty resulted in no change. 

A letter of O<:tober 12, 1983 contains this state■enti "I do 
feel that chronologically the patient's aggravation of bis 
problem appears to be related to the type of work he does and 
hence there la a strong probability that returning to that 

occupation may indeed lead to further permanent damage.• Following 
claimant's myelogram he was advised •not to perform repetitive 
activities with the upper extremities for fear of aggravating 
his left CS radiculopathy.• or. Milas agreed that body habitus 
or weight lifting would predispose claimant to radiculopathy . 

An award Qf benefits cannot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant's employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable. Nellis 
v. Quealy, 237 Iowa 507, 21 N.N.2d 584 (1946). Questions of 
causal connection are essentially within the domain of expert 
testimony. Bradshaw, 251 Iowa 375, 101 N.W.2d 167. However, 
expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection. Burt, 247 
Iowa 691, 73 N. W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag 
v. Ferris Bardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
gi~en to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances . Bodish., 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co . , 261 Iowa 352, 
154 N.W.2d 128 (1967). 

The weight of or. Milas' testimony is diminished by his 
understanding of claimant's work which he thought included 
boning hams at the rate of 100 to 200 hams per hour. Claimant 
testified at hearing that he personally would do about fourteen 
or fifteen an h~ur. The doctor's deposition testimony regarding 
causation relied heavily on what claimant told him; i.e., he 
testified: •1 can only relate what Hr. Aguilar relates to me, 
and he told me that his work environment precipitated his 
discomfort.• When the doctor was asked if he could say the work 
contributed to the radiculopathy with a reasonable degree of 
medical certainty he said, "I can say that it is a possible 
cause .• · 

Claimant's burden is a preponderance of the evidence which 
means the greater weight of the evidence; i.e., the evidence of 
superior influence or effic ~cy. Bauer v. Ravell, 219 Iowa 1212, 
260 N.W. 39 (1935). Claimant seeks a running award. The 
evidence in this matter does not allow claimant to preponderate 
on the issue of whether or not his continuing disability is 
causally related to his employment. 

FINDINGS OF FACT 

That claimant is thirty-six (36) years of age. 

That claimant is a high school graduate. 

That claimant began work for defendant in November of 1970. 

That claimant had a motorcycle accident in 1973 or 1974 in 
which he landed on his head and had stitches over his eye. 

That claimant has been a weight lifter . 
. 

That in June of 1982 claimant developed pain 
shoulder and cramping in his arm and chest. 

in his left arm 
and 

That in June 1982 claimant was diagnosed as having a stenosing 
tenosynovitis of the left middle finger. 

That claimant was treated with traction. 

That claimant was given a ten to twenty pound weight limitation 
which was later removed. 

That claimant was laid off after an episode of chest pain in 
May of 1983. 

That claimant drew unemployment until March of 1984. 

That claimant continues to complain of loss of strength1 of 
a twitching in his forearm, upper arm, chest and face and of a 
burning sensation. 

That electromyography and nerve conductions studies were 
normal in June 1982, December 1982 and June 1983. 

That a left CS radiculopathy was diagnosed in early 1983. 

That claimant had a normal CT scan in mid-1983. 

That amyelogram of June 29, 1983 showed what seemed to be a 
defect at T7-T8. 

That in July of 1983 claimant was released to return t o work 
with no lifting over twenty pounds and no repetitive motion of 
the upper extremities. 

CONCLUSIONS OF LAN 

THEREFORE, IT IS CONCLUDED: 

That cl~iaant has failed to establish by a preponderance of 
the evidence a causal relationship between his work and any 
disability which he now suffers. 
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ORDER 

TH!RBPORB , IT IS ORDERED: 

That clai■ant take no thing f ro■ these proceed ing s . 

That defendant pay costs pursuant to l ndu atria l Com•is i oner 
Rule 500-4.33. 

Signed and filed t hil jJ_ day of Aug uat, 198 4. 

JuoT ANH HIGGS 
DBPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA INDUSTRI~L COMMISSIONER 

---------------- ------------
•roH AIELLO, 

vs. 

Clai11ant, 

Employer, 
Se lf-Insured, 
De fendont. 

Pl le No . 745346 

A R 8 I T R A T I O H 

DECISION 

Fl LED 

INTRODUCTION 
- libSUW\. <.u.U,ISSIOiii?1i 

This is proceed ing in arbitra tion brought by Tom Aiello, 
cl al11ant, aga inst Alcoa , self-insured employer, defendant, to 
recover benef1ts undec the Iowa Wor kers' Compens at ion Ac t foe an 
alleged injury ar ising out o f and in the course o f his employ
ment on February 25, 1983. It came on for hearing on July 9, 
1984 at the Bicentennial Bullding in Davenport, Iowa . It was 
consider ed fully s ubmitted with the receipt of additional wage 
infoc11atlon on July 12, 198 4. 

The i ndustci a l com■ isslonec's f ile contains a first report 
of injury received Nove■ber 28, 1983. 

At the ti■e o f hear ing the parties stipulated to ti11e off 
work fro■ February 25, 1983 to Septe■ber 3, 1983. 

The record in this ■atter consists of the testimony of 
cl3i ■ant, Richard K1■ball, Larry Delf and David Behensmeyer 1 

cla111ant•~ exhibit 1, co■pany ■ed1cal records; cla111~nt's 
e xhibit 2, records from a hospitalization of February 28, 1983: 
clal■ant's exhibit 3, records fro■ a hospital ad11ission of April 
19, 1983; cl3i11ant's e xhibit 4, records fro■ defendant's •edical 
depart.aent: clai ■ant's exhibit 5, l letter fro■ Richard T. 
Beaty, D.O., dated February 7, 198 4: defendant's exhiblt 1, a 
report fro• Dr. Beaty dated Septe■ber 16, 19831 defendant'• 
exhibit 2, a report fro• Dr. Beaty dated Hay ll, 1983; defen
dant's e xhib1t 3, a hospital record d3ted April 20 1983· 
defendant's exhibit 4, a letter fro■ or. Bea ty dat~d Har~h 4 
1983: defendant's e xhibit S, an x-ray report dated March 1, ' 
1?831 defendant's exhibit 6, a report dated February 7, 1983 
fro■ Vijay Ver■a, M.D., dated February 7, 1983; defendant's 
exhibit 7, a report fro• M. J. Aden, M.O., dated Oece■bec 16 
19821 defendant's exhibit 8, a report fro• Lloyd Sngland, o.o., 

dated September 28, 19811 defendant's exhibit 9, defendant's 
11edical records; defend ant's exh i bit 10, an appl1caton for group 
benefits; defendant's exh ibi t 11, an application fo r beneflts1 
defendant's exhibit 12 , a letter from cla i mant dated March 2, 
198 41 defendant's exhibit 13, a record o f disabi lity payments; 
deputy commissioner's exhibit 1, a listing of wage amounts; and 
deputy commissioner's exhibit 2, additional wage information. 
The parties filed briefs which wer e helpful to the undersigned. 

ISSU ES 

The isr~es in this matter ace whether or not cl~lmant's 
injury arose out of and in the course of his employment: whether 
or not there is.a causal relatlonship betwee n claimant ' s inJury 
and any disability he now may su ffer: whether o r not claimant is 
entitled to healing period and permanent partial disability 
benefits; and the rate of compensation in the event of an a ward. 
Defendant has raised the affirmative defense of notice. 

STATEMENT OF THE CASE 

Fifty-one year old married claimant testified to a twelfth 
grade educa tion and to commencing work for defendant e mployee on 
January 28, 1952 in the remelt department where he worked as a 
labo rer . In 1961 he moved to the roll shop where he undPrtoolt 
three and a hal f yea rs of training to be come a grinder. This 
training is his only special training. He drove a school bus 
par t time for fourteen years. He also has done transfer for a 
truck rental firm. His last work at that was three to five 
years ago. In April of 1983 he commenced a trucking business 
with t wo trucks hauling general freight. He has done no driving 
himself and subsequently lost one truck. His son drives the 
truc k that remains. 

Claimant recall ed the circumstances sur rounding his injury 
as follows: He was working the 11:00 p.m. to 7:00 a.m. shift. 
He was wor king on the number one 28 inch grinder. The safety 
hook was miss i ng to attach the hoist to change the guard which 
needed to be removed to change the wheel. His back was not any 
worse t han no rmal on this day. He did the setup on the grinder. 
He c a rried four gibs. He removed and lowered the wheel guard 
which he understood weighed 79 pounds. He had ext reme pain an1 
wa s unable to stand up. This pain w~s more SPvere than he had 
boen exper iencing. He went to his supervlsoi Behensmeye r whom 
he told his back wa s hurting and asked for a pass to the medical 
department. 

When he got to the medical department he thought t hat he had 
said he was changing a guard when his back started to hurt. On 
h1s way home he stopped at the hospital wher e he told of liftinq. 
He possibly received a shot there. Next he went to Or. Beaty 
who adm itted him for a myelogram and then on Aprll 20, 1983 
performed surgery. He was released to return to work on September 
l, 1983 with a 35 pound welght r estr i ction as w,:_,11 as I imitation 
on prolonged standing and sitting and excessive bendinq or 
twisting. 

He reported to defendant, but there was no work available 
wi th those restrictions. He has not wor ked since his injury. 
He thought that he could drive a school bus foe three or four 
hours a day or do light factory work if there was no standing 
for prolonged periods. He indicated that the union president ls 
trying to get hlm back to work with defendant. Claimant adm1ttPd 
tha t he 11lght have, because of pride, told Delf he would not 
take a lower paying job; however , he has reconsidered his 
position. It was his contention that under union rules he coul1 
not get out of the department. 

Claimant acknowledged having a 60 pound weight restriction 
in January of 1982. He recalled having been off work for 
si xteen weeks including ten weeks of vacation and being hospitalized 
for x-rays in Septembe r 1981 after having his back go out while 
he was lying down. In early February of 1983 he was exaalned by 
Dr. Verma and had a CT scan after hav1ng a previous CT scan ln 
December of 1982. 

Claimant has collected group benPfits which he wi ll draw 
until February 1985. He asserted that under the plan he cannot 
look for wo rk o r his benefits will be stopped. As a reason for 
seeking sickness and accident benefits, claimant said he could 
not wait the time necessary to draw compensation and that 
sickness and accident benefits are easy to get. Also, if he had 
sought wo rkers ' compe nsation, he would not have ob ta ined aickness 
and accident benefits. Claimant testified that what happPned to 
h1a wa s nL by his definition an accident. He stated that he 
learned of the concept of aggravation fro■ hie nephew. He 
consulted a lawyer around early October of 1983. In addition to 
the _gcoup benefits, he h,d car pay•ents ■ade through a disability 
policy w1th the credit union. He has not •ade any othPr c laim 
for workers• compensation and he has never drawn benef i ts. He 
agreed that prior to February 25, 1983 he knew the difference 
between sickness and accident and compensation. 

Claiaant stated that he and Delf, the workers' compensation 
supervisor, had a discussion on May 16, 1983 1n whtch he asked 
for co■pensation benefits and which resulted in inquiry being 
■ade of Or. Beaty. Claiaant clai•ed that he told Delf at thlS 
ti■e about his back and hie clala for coapensation which Oelf 
said he would review. In add1tion to this aeeting in Oelf's 
off1ce, they had other d1scuss1ons by phone and at so■e tiae 
discussed the weight of the wheel guard. Re filed further clai 
Cur s1ckness and acc1dent after h i s discussion with ~lf. 

Clai ant ac~nowledged knowing th5t he would ne~d back 
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surgery sooner or later; however, no surgery was scheduled on 
Februar y 25, 1983. 

As to his present complaints, he listed mild back pain 
brought on by activity which can be controlled with aspirin, 
trouble with prolonged standing and pain in the area of his 
incision with stooping. He is not bothered by walking, bending 
or twisting; he is most comfortable sitting; and he can drive 
three to four hours. He can lift, but he will have pain for 
several days . 

In addition to his back problems, claimant is troublP.d by 
hypoglycemia and tachacardyia. Besides his back surgery he has 
had operations for a pilonidal cyst, hernia, hemorrhoids, gall 
bladder, a gastric resection and two carpal tunnel releases. 

Claimant admitted that before February 25, 1983 he neither 
asked for nor received any assistance with his work. Neither did 
he complain about equipment. However, he alleged that he had 
told the supervisor he was unable to handle the work when he was 
written up for missing work. He further asserted that he 
pleaded he could not handle the heavy work . He knew the wheel 
guard was over his limit, but he was used to doing his work 
himself. 

Be said that as he has thirty years in, he is eligible for 
retirement. After two years on sickness and accident the 
company must find a place for him or he is out. 

Richard Kimball, a roll grinder and roll shop committeeman 
who has worked for defendant for twenty-nine years and who was 
working witn claimant on the eleven to seven shift on February 
25, 1983 testified to seeing claimant when they punched in and 
to knowing claimant was operating a twenty-eight inch grinder 
which was the same sort of work he was doing himself. He did 
not recollect claimant's commenting about his physical condition 
that night. Be then spoke to claimant ten or fifteen minutes 
into the shift. He was aware that claimant did not finish the 
shift and did not come back to work after that date. As he 
remembered, claimant compla ined after lifting off the wheel 
guard, a lift he did not actually see claimant perform. He diJ 
not talk to claimant, but he noticed claimant limped and saw him 
go to the medical department. 

The witness said routine aspects of the grinder's job would 
be to make setups and change wheels. In order to change a 
wheel, the wheel guard cover which he estimated weighed from 80 
to 100 pounds with the lighter weight applicable when it was 
free from oil or residue had to be removed. The guard had a 
hook so that an overhead gib boom could be used to lift it off. 
This weight might be lifted once or twice a night. The cover 
was placed in a trough several feet below floor level, and 
therefore it was necessary to bend and to stoop. Some grinders 
could be lifting gibs weighing twenty-five to thirty pounds. 

Be explained the procedure for obtaining a pass for the 
medical department as going through the supervisor. 

The witness testified there was no hook to use with the jib 
boom on grinder number 1. 

He remembered no conversations with Behensmeyer that night, 
but he said they had spoken of claimant's situation subsequently. 
He had not talked with Delf. 

He indicated an awareness that claimant had problems. He 
knew that claimant was off work in late 1982 and into 1983 but 
he did not know it was because of his back. He also knew 
claimant had a fifty pound weight limitation, but he did not 
know of claimant's asking for help. 

David Behensmeyer, a twenty-one ye~r emp~oyee and roll shop 
foreman, said his responsibility is to coordinate the work and 
to supervise the people in the shop. 

He remembered the events of February 25, 1983 as follows: 
His shift started at midnight. Claimant was in shortly th~reafter. 
He seemed agitated. He asked for a medical pass, but he did not 
say why he wanted one. Claimant did not tell him of a work
related incident. He did not remember claimant's limping. He 
first learned claimant was claiming a work incident after 
claimant's meeting with Delf. 

The witness said that he was certain there was a hoist over 
grinder 1 on February 25, 1983. He reported that most of his 
female workers used the hoist while his male workers manhandled 
the wheel guard. He believed that even if the hook or handle on 
the wheel guard had been missing, a sli~g arrangemen~ could have 
been made to use the hoist. Claimant did not complain of the 
missing hook. 

Behensmeyer recalled that claimant was moved to his building 
because there had been some trouble in the foil mill area and it 
was felt that claimant needed closer supe r vision. He was placed 
in the main shop when he came back after being on a medical 
leave. 

It was the opinion of the witness that ~laimant did not like 
the work in the main shop and he did complain of the heavier 
work which was in reality more a difference in size rather than 
a difference in weight. He claimed that running a grinder i~ 
the lightest work in the machine shop. He reported that claimant · 
often limped and complained of various problems. He knew of 
claimant's back trouble. 

Larry Delf, who testified in both claimant's and defendant's 
cases and who was the safety and health supervisor as well as 
the supervisor of workers' compensation, recalled the circum
stances of his meeting with claimant on May 16, 1983: They met 
in his of f ice for a discussion and went to the medical department 
where they talked to Dr. Costa. That discussion provoked a 
letter from Dr. Costa to Dr. Beaty. Claimant told him of the 
incident on February 25, 1983. He had the guard weighed and he 
thought the weight was 84 pounds. 

The witness stated that prior to that meetin, rlaimant had 
not made any claim to his knowledge of a wor k-relatP.d injury. 
He had no requests from claimant that equipment be weighed. 
Neither did he know of complaints by claimant that he was 
handling weights in excess of his limLtation. He was not 
cognizant of claimant's complaining of a lack of a safe and 
healthy work environment. 

Delf explained that there is one main roll shop with _ three 
satellite shops. Grinding work is essential!~ the same Ln all! 
but there is variety in the materials and equipment. It was his 
recollection that claimant was sent to the main shop for closer 
supervision and that claimant resisted being there. He had no 
personal knowledge as to whether or not the hook was on the 
wheel guard on February 25, 1983, but he said the hoist was 
there and the hook was there on May 16, 1983. He acknowledged 
that emplo··ees do not al ways use the hoist. He did not have 
information that claimant was complaining of the we ights or of 
the work prior to May 16, 1983. 

Delf testified that claimant told him he would not go to a 
lesser paying job. He agreed that claimant is a proud person. 

The witness 
March 2, 1984. 
dissatisfaction 
time. 

discussed with Robert Burns claimant's letter of 
He said that he first learned of claimant's 
on May 16, 1983 and told Burns about it at that 

Restrictio~s come from medical personnel witn a · copy to him, 
a copy to the supervisor and a copy to , the employee. T~e . 
employee was told to remind the supervisor of the restrLcti?ns 
in the event the supervisor should forget. In Lhe alternatLve, 
an employee with a restriction could seek help from a coemployee. 

A letter from claimant to Robert Burns dated March 2, 1984 
was offered in evidence. 

on March 4, 1983 claimant filed a claim for accident and 
sickness benefits. He did not complete the portion relating to 
an accident nor did he answer the question: "Were you at work 
when the accident happened?" The form states: "This form is 
not a claim for workers• compensation. The portion completed by 
Dr. Beaty includes a diagnosis of spinal stenosis and a "no• in 
response to the question "Did this sickness or injury arise out 
of patient's employment?" 

A similar form is dated May 27, 1983. Attached to that form 
is a bill from Dr. Beaty indicating claimant's symptoms were 
recurrent and not work related. 

An exhibit shows the payment of 75 weeks and 3 days of 
accident and sickness benefits at a rate of $291 weekly. 

A form to obtain credit union benefits was signed by claimant 
on October 19, 1983 which gives back surgery as the cause of 
disability and November of 1982 as the time the condition first 
appeared. Claimant reported being hospitalized four times 
between November of 1982 and January of 1983. 

Medical department records record back trouble in 1956, 
1957, 1960, 1961 and 1964. X-rays in 1957 showed a narrowing in 
the fourth lumbar vertebra on the left which was thought to be 
congenital. X-rays in 1961 showed a slight wedging of L2 
anteriorly and minimal degenerative disc disease with slight 
herniation of L4-L5 into L4 on the right. 

Record~ from periodic health checks show acknowledgement of 
back pain in 1981. During a period of that year, claimant 
underwent chiropractic care on a daily basis for back pain and 
pain into the legs. 

On January 7, 1983 claimant carried a weight limitation of 
fi·fty pounds which was a ten pound reduction from that imposed 
in 1982. 

A note "in the medical department records of February 4, 1983 
indicates claima~ c was taking Feldene for his back with complaints 
of muscle spasm into the right leg. Claimant on that date was 
restricted to lifting fifty pounds. 

A statement from Charles Cunningham, D.O., records h i~ 
treatment with medication, heat and adjustments of claimant from 
September 21, 1981 to October 15, 1981 for an acute lumbosacral 
strain and osteoarthritis of the lumbar spine . Claimant was 
given a weight limitation of thirty-five pounds . 

An x-ray report of September 24, 1981 records an impression 
of moderate osteoarthritis and a thinning of the disc between L2 
and L3. 

R. H. Wood, D.C., reports his treating claimant from October 
19, 1981 to January 6, 1982 for chronic recurrent lumbosacral 
strain/sprain with associated myofibrositis and radicular leg 
pain. Be assigned a sixty pound weight limitation. 

5 



Records from defendant show claimant was seen in the medical 
department at nine minutes after midnight on February 25, 1983 
compl aining of severe lumbar pain which prevented his standing 
straight. Be told of back pain for the past fe w days and of 
going to an orthopedist for a pinched nerve. He also announced 
the possibility of surgery. 

Claimant went to the hospital emergency room on February 25, 
1983 and gave a history of back problems with his current 
complaint of pain going down his legs. He claimed no new 
s)'lllptoms. Hore specifically, his primacy compl 11nt was of pain 
over the lateral aspect of both l egs with numbness into the 
buttocks region. Claimant complained that he aggravated his 
back while lifting at work . 

A note of February 28, 1983 records Behensmeyer's calling 
the hospital and learning that c laimant was there with a bad 
back. 

Eugene Collins, H.O., saw claimant 1n consultation on 
February 28, 1983 and took a history of low back pain spanning 
several years wi th a flareup in November of 1982. or. Collins' 
impression was spinal stenosis at L4-S and to a lesser degree at 
L3-4 with ~robable intermittent claudication. 

X-ray views of the lumbar spine on March l, 1983 showed 
extensive osteoarthritis. A lumbar myelogram was interpreted by 
Charles R. Porter, o.o., as revealing stenosis or narrowi ng of 
the spinal canal at L3-4 and L4- S which was "probably secondary 
to spondylosis (osteoarthritis)." On March 3, 1983 a Depo-medrol 
epidural injection was tried. 

On AprJl 20, 1983 claimant underwent a bilateral laminectomy 
at L3/4 after being admitted the preceding day with a chief 
complaint of pain in both legs. The diagnosis for claimant's 
condition was spinal stenosis at L3/ 4. X-rays of the lumbar 
spine post-surgery showed extensive hypertrophic arthritis. 

Dr. Beaty summarized his treatment of claimant in a letter 
dated February 7, 1984. In that letter the doctor states that 
he first saw claimant in Dec ember of 1982. Claimant had a 
history of low back and left leg pain and told of a specific 
incident in November of 1982. 

Computeri zed tomography of the lumbar spine was done on 
December 16, 1982 which showed probable spinal canal stenosis at 
L4 . Claimant had physiotherapy during this time. M. J. Aden, H.D. 
e xpr essed an impression of probable spinal canal stenosis at L4. 

~fter some conservative treatment and a Depo-medcol epidural 
injection, c laimant was returned to work on January 10, 1983 
with restrictions against liftinq in excess of fifty pounds. Dr. 
Beaty at that time felt that if claimant's condition worsened he 
would have to be readmitted to the hospital for myel~graphy and 
a neurosurgical consultation for possible decompression of the 
spinal stenosis. 

Vijay Verma, H.D., examined claimant on February 7, 1983 and 
took a history of back pain beginning at Thanksgiving when 
claimant was doing some work. Nerve conduction studies were 
done in both the upper and lower extremities. Blectrodiagnostic 
study showed muscle membrane instab~lity in the L4-LS paraspinals. 
There was no evidence of definite right L3 to Sl radiculopathy. 

Following an electromyography in February, the doctor 
observed that muscle membrane instability at the L4-S pacaspinal 
might be "secondary to the spinal stenosis as well as hypoglycemia 
episodes.• 

The essence of Or. Beaty's opinion is contained in the 
following paragraph: 

With r 3ards to the specific asked in your letter, 
I do not believe that Mr. Aiello would have been 
able to work indefinitely with a SO lb. restriction 
without undergoing a decompression laminectomy, 
however if the injury as related on February 24, 
1983 of lifting 80 lbs. is true, this probably 
aggravated the patient's low back condition and 
precipitated the decompression surgery of April 20, 
1983. I believe that he did have spinal stenosis 
which was aggravated by heavy lifting, bending and 
repetitive t wisting activities at work for wh ich he 
underwent decompression surgery on 4-20-83. The 
patient has done quite well but I do not believe 
that he will ever be able to return to a heavy 
lifting, repetitive, bending, twisting or prolonged 
periods of standing job activity. I would limit 
his weight to approximately 35 lbs. This wi ll _be 
permanent. Mr. Aiello was kept off work for his 
back from February 25, 1983 until October 3, 1983 
although some of this obviously was not due to his 
back in total. I believe that he probably could 
have returned to wock a month earlier had he not 
had the carpal tunnel releases. The patient has 
not returned to work because of the restrictions 
that have been placed on him which I believe to be 
permanent. These are no lifting over 35 lbs., no 
repetitive bending, twisting or prolonged periods 
of standing. 

or. Beaty rated claimant's permanent partial disability at 
ten percent. 

z>c-•1 - --•---

On September 16, 1983 Dr. Beaty completed a form on whi ch he 
assessed claimant ' s ability to stand and to sit at eight hours 
dally , his ability to wa lk a t five hours and his ability to 
drive at three. He thought cl aimant could occasionally lift and 
carry up to fifty pound s as well as occasionally bend, climb, 
cr awl, squat and reach . He found claimant suited to either 
light or to sedentary work and possibly to medium wor k. 

Med ical department notes from September 27, 1983 show 
c laimant 's refusal to return to the main roll shop and indica te 
c laimant 's desire to go bac k to the foil mill. On Septembe r 29, 
1983 it appears that the doctor visited the shop lnd d~termined 
claimant could not perform work in the roll shop with his 
restrictions. Apparently a later adj ustment was made in the 
r estrictions, but Dr. Costa, after consulting with the superin
tendent, con t inued to find the work inappropriate. 

APPLICABLE LAW ANO ANALYSIS 

The f i r st issue to be determined is whe ther or not claimant's 
injury aro~e out of and in the course of his employment. In 
order to r eceive compensation for an injury, an employee must 
establish that the injury arose out o f and 1n the course of 
emplo)'lllent . Both conditions must exist. Crowe v. DeSoto 
Consolida ted Sc~ool District, 246 Iowa 402;-6e- ti:"w.2d°"IT""(l955). 

I n the course of relates to time, place and circumstances of 
the injury. An injury occurs in the course of the employment 
when it ls within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McCl ure v. Union Cou~tt• 188 N.W .2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of employment, the claimant must also establish the 
injury arose out of employment. An inJury "arises out of" the 
employment when a c ausal connection between the conditions under 
which the work was performed and the resulting injury follo wed 
as a natural incident of the work. Musselman v. Central Tele..e_hone 
Co., 261 Iowa 352 , 154 N. W. 2d 128 (1967). 

Our supreme court has stated many times that 3 claimant may 
recover for a work connected aggravation of a preexisting 
condition. Almquist v . Shenandoah Nurseries, 218 Iowa 724, 254 
N. W. 35 (1934f;° See also Auxier v. Woodward Sta te H~. Sch., 
266 H.W.2d 139 ( I owa 1978 ); Gosek v. Garmer and Stiles Co., 158 
N.W.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N.W.2d 
704 (1965); Olson v . Goodyear Service Stores, 255 Iowa 1112, 125 
N. W.2d 251 (1 963 ); Yeager v. Fire~tone Ti t e & Rubber Co., 253 
Iowa 369, 112 N.W.2d 299 (1961 ); Zieqler v. Uni ted States 
Gypsum Co., 2S2 Iowa 613, 106 N.W. 2d S91 (1960). 

Claimant, who had a fifty pound weight restriction, testified 
that on February 25, 1983 he was li f ting and lowering a whee l 
guard which was descr ibed as weighing between 79 and 84 pounds. 
He said that he had extreme and severe pain which caused him to 
go to the medical department. 

Records from the medi cal department show that claimant was 
indeed seen in tha t department with bac k pain and an inability 
to stra ighten. Re said at that time that he had been having 
back pain fo r the past few days and had been going to an orthopedist 
who had suggested to him the possibility of surger y. 

Richard Kimball, although not seeing claimant lift the wheel 
guard, had observed the cl aimant limping and had seen him go to 
the medical depar tment afte r the s tart of their shift. 

Claimant went directly from work to the hospital wher e he 
complained that he aggravated his back with lifting at wor k. 

On March 4, 1983 c laiman t fil ed for accident and sickness 
benefits. ~ lalman t eKplained that he could not wait for compen
sation, that getting accident and sickness benef its is easy, and 
that if he claimed a compensable injury he would have been 
unable to r eceive accident and sickness benefits. 

Defendants make note of Dr. Beaty's referring to an accident 
o f February 24, 1983 rather than February 25. The Iowa Supreme 
C~urt has declared the selection of an injury date unimportant 
in a case where evidence showed that another date, only a few 
days off from the date given in cla imant's application, was the 
date o f injury. Yeager, 253 Iowa 369, 373-74, 112 N.W.2d 299, 
301 ( 1961). Claiman t• s injury occur red around midnight. The 
minimal discrepancy is unimportant. 

The record supports a conclusion that claimant suffered an 
injury arising out of and in the course o f his employment on 
February 25, 1983 which aggravated his preexisting condition. 

Defendant has ra ised the affi r mative defense notice. The 
Iowa Supreme Cou r t in Reddick v. Grand Union Tea Co., 230 Iowa 
108, 296 N. w. 800 (1941) set forth the rule for dealing with 
affirmative defenses. The opinion of the court in Reddick 
provided that once claimant sus tains the burden of showing that 
an injury arose out of and in the course of employment, claimant 
prevails unless defendant can prove by a preponderance of the 
evidence an aff irmative defense. 

In DeLong v. Iowa State Ht'l!!_way C~~ission, 229 Iowa 700, 
29~ N.W. 91 (1940) the court recognized the industrial commissioner's 
t r eatment of notice. The commissioner, quoted in DeLonq at 
702-03, 92, wrote: --- 6 
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that while the weight of the evidence is not 
entirely free from doubt, much of which may be due 
to lapse of time ..• we are of the opinion claimant 
sustained the burden of proof in that respect, but 
in this the question upon whom the burden of proof 
may rest is not free from doubt. We are constrained 
to believe that want of such notice is an affirmative 
defense and if that be true the burden of proof 
would rest upon the defendant. 

The Iowa Supreme Court most recently dealt with notice in 
Robinson v. Department of Transportation, 296 N.W.2d 809, 811 
(Iowa 1980) as follows: 

I f the actual knowledge requirement were satisfied 
without any information that the injury might be 
work-connected, it should not be necessary to 
allege the injury was work-connected when giving 
the st-tutory notice. In fact, however, it is 
necessary to allege the injury was work-connected 
when giving notice. It logically follows that the 
actual knowledge alternative is not satisfied 
unless the employer has information putting him on 
notice that the injury may be work-related. 

The purpose of section 85.23 is to alert the 
employer to the possibility of a claim so that an 
investigation of the facts can be made while the 
information is fresh. See K~e v. Skelgas Co., 
229 Iowa 740, 748, 294 N.W. -8B0;-aa4fl941). In 
view of this purpose, it is reasonable to believe 
the actual knowledge alternative must include 
inform~tion that the injury might be work-connected. 

This is the meaning which has been given the 
actual knowledge requirement under similar statutes 
in other jurisdictions. See, e.g., Bollerer v. 
Elenberger, 50 N.J. 428, 432, 236 A. 21 138, 140 
(1967) ("The test is whether a reasonably conscientious 
employer had grounds to suspect the possibility of 
a potential compensation claim."). The principle 
is stated in 3 A. Larson, Workmen's Compensation S 
78.31(a}, at 15-39 to 15-44 (1976): 

It is not enough, however, that the employer 
through his representatives, be aware [of 
claimant's malady). There must in addition be 
some knowledge of accompanying facts connecting 
the injury or illness with the employment, and 
indicating to a reasonably conscientious 
manager that the case might involve a potential 
compensation claim. 

We hold that this principle applies to the actual 
knowledge provision of section 85,23. 

Prior to February 25 , 1983 claimant had a lifting restriction. 
On the evening of his injury he went to his supervisor for a 
pass to the medical department. He recalled saying his back was 
hurting, but he did not testify that he told Behensmeyer that he 
hurt it on the job. The medical department notes record a 
complaint of severe lumbar pain, but contain no notation of a 
cause for pain. Claimant thought he said that he was changing 
the guard. 

Employer records show that claimant did indeed meet with 
Delf and someone from the medical department on Hay 16, 1983 and 
that claimant's entitlement to workers' compensation was a 
subject at that meeting. Behensmeyer testified that he first . 
learned that claimant was making a claim for workers' compensation 
after claimant's meeting with Delf. Defendant's affirmative 
defense of notice fails. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of February 25, 1983 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W . 2d 867 (1965). 
Lindahl v. L. O. Boiis, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient: a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). -

An award of benefits cannot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant•s·employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable. Nellis 
v. Quealy, 237 Iowa 507, 21 N.W.2d 584 (1946). Questions of 
causal connection are essentially within the domain of expert 
testimony . Bradshaw, 251 Iowa 375, 101 N.W.2d 167. However, 
expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection. Burt, 247 
Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag 
v. Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W 
867. See also Musselman, 261 Iowa 352, 154 N.W.2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 

at the time of a subsequent injury is not a defense. Rose 
v . John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it r esults in disability, claimant is entitled to 
recover . Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W . 2d 
81 2, 815 (1962) . When an aggravation occurs in the performance 
of an employer's work and a causal connection is established, 
claimant may recover to the extent of the impairment. Ziegle~, 
252 Iowa 613, 620, 106 N.W.2d 591 (1961) . 

Claimant has a long history of back problems with recorded 
trouble beginning in 1956. X-rays in 1957 were thought to show 
a congenital narrowing in the fourth lumbar vertebra. X-rays in 
1961 showed a slight wedging of L2 anteriorly and minimal 
degenerati.e disc disease with slight herniation at L4-L5 into 
L4 on the right. 

For a portion of 1981 claimant underwent daily chiropractic 
care for pain in his back and legs. Dr. Cunningham diagnosed 
claimant's condition as acute lumbosacral strain and osteoarthritis 
of the lumbar spine. X-rays showed moderate osteoarthritis and 
a thinning of the disc between L2 and LJ. 

Claimant's diagnosis in early 1982 wa~ chronic recurrent 
lumbosacral strain/sprain with associated myofibrositis and 
radicular leg pain. He was given a sixty pound weight restriction. 

Dr. Beaty began treating claimant in December of 1982 after 
an incident in late November in which claimant had immediate 
back pain. Claimant was diagnosed as having spinal stenosis at 
L3 and L4 and treated with Cortisone injections and a TENS unit. 
His weight restiction was lowered to fifty pounds. Claimant 
began taking Feldene. A CT scan showed probable spinal canal 
stenosis at L4. Claimant was returned to work, but the possibility 
of decompression was raised. De. Verma also took a history of 
pain beginning at Thanksgiving. 

When clai,nant was seen on February 4, 1983 he reported he 
was working with a fifty pound weight restriction and doing well. 
In reality he was not working because of glucose intolerance and 
reactive hypoglycemia and was released for return on February 7. 

Although no early 1983 office notes or reports from Dr. Beaty 
were offered, a claim for accident and sickness benefits com
pleted by the doctor on March 9, 1983 shows claimant was treated 
for spinal stenosis which did not arise out of claimant's 
employment. A similar form with an attached physician's state
ment dated May 19, 1983 again denies the work-relatedness of 
claimant's spinal stenosis and of the decompression laminectomy. 

A myelogram in March of 1983 showed stenosis at L3- 4 and 
L4-5 which was thought secondary to osteoarthritis. On April 
20, 1983 claimant underwent a decompessive bilateral laminectomy 
at L3-4. 

The sta tement contained in Dr. Beaty's letter of February 7, 
198 4 is sufficient to establish a causal relationship between an 
injury of February 25, 1983 which aggravated claimant's pre
existing condition and precipitated his surgery. Claimant will 
be awarded benefits for the time period to which the parties 
stipulated--February 25, 1983 to September 3, 1983. 

However, as defendant quite properly points out there is no 
evidence to causally connect Dr. Beaty's impairment rating to 
the Februa,f 25, 1983 injury. Such evidence is necessary in 
light of claimant's extensive preexisting condition and the form 
claimant's surgery took. Claimant had spinal stenosis and a 
decompressive laminectomy was carried out. No permanent partial 
disability will be awarded. 

The remaining issue is that of rate. The parties agreed to 
a marital status of married with two exemptions. They were 
unable to agree on the weeks prior to claimant's injury which 
should be used to determine the rate. 

Iowa Code section 85.36 is the section o f the law which 
deals with rate. The first unnumbered paragraph of section 
85.36 mandates a determination of earnings to which an employee 
"would have been entitled had he worked the customary hours for 
the full pay period in which he was injured ••. • Defendant makes 
note of a portion of 85.36 which refers to "the last completed 
period of thirteen consecutive calendar weeks immediately 
preceding the injury.• That language speaks of consecutive 
weeks but it also includes the concept of completeness. Rulings 
by this agency have been consistent in excluding incomplete work 
weeks . Lewis v. Aalf ' s Manufacturing Co., I Industrial Commis
sioner Report 206 (Appeal Dec1sionTI~O); Schotanus v. Command 
Hydraulics, Inc., I Industrial Commissioner Report 294 ( 1981). 

Applying the method of computation routinely used i n he se 
matters results in average gross weekly earnings in the thirteen 
complete weeks prior to claimant's injury of $675.34. As a 
married person with two exemptions c laimant is entitled to a 
rate of $377.15. 

FINDINGS OF PACT 

WHEREFORE, IT IS POUND: 

That claimant is fifty-one (51) years of age. 

That claimant has a high s chool education. 
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That claimant has had additional training to become a 
grinder . 

That claimant commenced work for defendant on January 28, 
1952. 

Tha t in addition to working for defendant, claimant has 
d r i ven a school bus and done transfer work for a truck rental 
fi r m. 

Tha t in April of 1983 claimant began a general frPight 
hauling bu_iness. 

That one of claimant's duties on February 25, 1983 was to 
remove and lower a wheel guard weighing around eighty (80) 
pounds. 

That claimant had back pain which took him first to the 
medical department and then to the hospital emergency room. 

That claimant has not worked since February 25, 1983. 

That Delf knew on May 16, 1983 that claimant was making a 
claim fo r workers' compensation. 

That claimant had back complaints as early as 1957 at which 
time x-rays showed a narrowing in the fourth lumbar vertebra on 
the left. 

That claimant was off work in the fall and early winter of 
1981 and 1982 with a chronic recurrent lumbosacral strain/sprain 
with associated myofibrositis and radicular left leg pain. 

That x• rays of the lumbar spine in September of 1981 demon
strated moderate osteoarthritis. 

That as of January 6, 1982 claimant had a sixty (60) pound 
weight restriction. 

That claimant was off work in December of 1982 with a 
diagnosis of spinal stenosis at L3 and L4. 

That claimant received physiotherapy for his back in December 
of 1982. 

That as of January 10, 1983 claimant had a fi f ty (50) pound 
weight restriction . 

That claimant is married and entitled to two exemptions. 

That claimant had average gross weekly earnings in the 
thirteen completed weeks prior to his injury of six hundred 
seventy-five and 34/100 dollars ($675.34). 

CONCLUSIONS OF LAW 

TBEREPORE, IT IS CONCLUDED: 

That cl a imant had an injur y arising out o f and i n the course 
of his employment on February 25, 1983. 

That claimant has established entitlement to tempor ary total 
disability oenefits from February 25, 1983 to September 3, 1983. 

That cla imant has failed to show entitlement to permanent 
partial d isability benefits. 

That the proper rate of compensation for claimant is three 
hundred seventy-seven and 15/100 dollars ($377.15) . 

That defendant has failed to establish by a preponderance of 
the evidence the affirmative defense notice. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant temporary tota l disability 
benefits from February 25, 1983 to September 3, 1983 at a rate 
of three hundred seventy-seven and 15/100 dollars ($377.15). 

That defendant pay interest pursuant to Iowa Code section 85.30. 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendant pay the amount due and owing in a lump sum. 

That defendant file a final report in sixty (60) days. 

Signed and filed this..§"__ day of September, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

Copies To: 

. -- ---

BEFORE THE I OWA INDUSTRIAL COMMISSIONER 

ROBERT BARNHI LL, 

Claimant, 

vs. 

DELAVAN MANUFACTURING CO., 

Employer, 

and 

LIBERTY MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

FILE NO. 459100 

D E C I S t O N 

0 N 

85.27 

Fa JNLFETD 
JUL ~ 4 1004 

IOWA IN!UirRJAI. COMIA~OIER 

This iF a proceeding wherein benefits available under 
section 85.27 of the Code of Iowa for medical care and pre
scription med ication are being sought on behalf of Robert C. 
Barnhill against Delavan Manufacturing Company, employer, and 
Liberty Mutual Insurance Company, insurance carrier. 

The hearing commenced May 18, 1984 in the hearing room at 
the industri al commissioner's office in Des Hoines, Polk County, 
Iowa. 

Claimant appeared 
not appear in person. 
Dorothy Ke l ley. 

through his ~ttorney John R. Ward but did 
Defendants appeared through their attorney 

The record in this proceeding consists of the testimony of 
James Brackett, claimant's exhibit 1 and defendants' exhibits A 
thr ough F. Upon request, official notice was taken of section 
2370 of the Medicare Rules and Guides as contained within 
revis i on 3-713, of the decision in the case of Robert Barnhill 
v . Davis as repor ted at 300 N.W.2d 104 (1981) and of the prior 
decisions r egar ding this matter which we r e made by this agency. 

I SSUES 

The issues presented by the parties at the time of hearing 
are claimant's entitlement to benefits under section 85.27 of 
the Code of Iowa. Defendants contest claimant's entitlement on 
the grounds that the services were unauthorized and also on the 
grounds tha t the services are not for treatment of the work 
related injury. 

RBVIEW OF TRE EVIDENCE 

J ames Brac kett testified that he is the claims supervisor 
for Liberty Mutual I nsu r ance Company and that his duties include 
management of claimant's case file wi t h Liberty Mutual. Brackett 
stated that since exhibit A was issued that claimant has been 
offered care by a board certified orthopedic phy~ician, which 
care claimant has refused. Brackett also testified that exhibit 
D was sent to stress that care by James E. Dolan, M.D., was 
unauthorized. He stated that care by board certified ort~opedic 
surgeons and psychiatrists continues to be offered to claimant. 
Brackett conceded that the prior decisions of the agency had 
required that Dr. Dolan's care be paid ~or by the de~endants and 
that such decisions were issued in the intervening time between 
the time exhibit A was issued and exhibit O was issued. Brackett 
also conceded that claimant would require care from time to 
time, but that the defendants sought to have the care provided 
by specialists. 

The prior decisions of this agency, namely the review
reopening decision filed April 18, 1979 and the appeal decision 
filed April 3, 1980, do not address the issue of whether or not 
care by Dr. Dolan was authorized. 

It should be noted that a decision on attorney's fees filed 
December 9, 1982 authorizes that ~hatever amount, if any, which 
is awarded to claimant through this proceeding be paid to Arthur 
c Hedberg claimant's attorney, toward satisfaction of the fees 
which were'awarded to Hedberg for his handling of the previous 
proceedings. 

Claimant's exhibit 1 contains a report from James E. Dolan, 
M.D., dated February 1, 1983 wherein he relates charges in the 
total amount of $918.00 which were provided by him to the 
claimant between June 16, 1978 and December 10, 1982, both aa te s 
inclusive. Those charges total $918.00 . The report also makes 
reference to charges for prescription medications in the total 
amount of $310.83. Dr. Dolan states that both sets of bills, 
those from himself and those from Drug Hart t 6 are related to 
the October 5, 1976 injury at Delavan Corporation. He also 
relates that the charges are fair and reasonable for his services. 

Defendants' exhibit A is a lettec directed to claimant dated 
June 2 1977 which indicates that care from Dr. Dolan is un
authorized. Exhibit Bis copies of a petition filed by claimant 
i~ the Iowa District Court for Polk County wherein he seeks 
damages for emotional distress as a result of observing an 
injury suffered by his mother. The decision of the Iowa Supreme 
court of which offic ial noti ce was ta~en also relates to that 

I 

11 · 

I I 
ll 
J I 
l 1 

I 
8 



J 

I 

I 

civil action. Exhibit C consists of answers to interrogatories 
given by claimant in that civil proceeding. In the same he 
relates stress, anxiety and loss of sleep among the complaints 
which he alleges ~s the basis for the damages he seeks in that 
civil action. 

Claimant's exhibit Dis a letter from James Brackett to 
Arthur Hedberg dated January 21, 198J which states that claimant's 
care by Dr. Dolan is unauthorized and which also tenders psychiatr 
and orthopedic care by board certified physicians. 

Exhibit Eis a collection of records from the v~t~rans 
Administration dealing with claimant's medical care. 

ANALYSIS AND APPLICABLE LAW 

The employer has the right under section 85.27 of the Code 
of Iowa to choose the medical care which an injured worker will 
receive. r 1e law imposes upon the employer a duty to monitor 
the care and provide care which is reasonably suited to the 
injury. Zimmerman v. L. L. Pelling Co., 2 Iowa Indus tr 1al 
Commissioner Report 462 (App. Decision 1982). 

Exhibit A, a letter addressed to claimant, dated June 2, 
1977 indicates that care by Dr. Dolan is no longer authorized. 
The exhibit does not contain a clear concise offer of medical 
care from any other physician although it does suggest that an 
orthopedic surgeon be consulted and it makes reference to Dr. 
Olair who the undersigned assumes to be Donald w. Blair, H.D., a 
local orthopedic surgeon. The subsequent decisions of the 
agency, namely the review-reopening decision filed April 18, 
1979 and the appe~l decision filed April 3, 1980 do not, however, 
deny payment of Dr. Dolan's bills on the basis of lack of 
authorization. It appears that those charges which were not 
made the liability of the defendants were held to be not causally 
connected to the injury. Defendants did not, however, give any 
other or further notice of lack of authorization until the 
letter of January 21, 1983 as shown by exhibit D. The findings 
of the review-reopening decision and appeal decision found that 
Dr. Doldn had becomP an advocate for claimant. Such would be 
somewhat inconsistent with his role as an objective provider of 
medical care. Poe this reason a change 1n care as directed by 
the defendants was not unreasonable. The change will not be 
hPld effective, however, until January 21, 1983, the date of 
exhibit D. The prior decisions of the agency coupled with the 
lack of other clear and concise evidence of notice to claimant 
of the lack of authorization for Dr. Dolan makes exhibit D a 
proper point of reference. The fact that claimant requires 
p,ychiatric care as well as orthopedic care further indicates 
that exhibit A is not the proper point of reference for changing 
the provider of medical care. further, exhibit A purports to 
h8v~ be~n sent directly to claimant without any notice to any 

attorney with whom claimant may have been dealing at that time. 
Prom the file in this case it cannot be established whether or 
not claimant did actually have the services of an attorney on 
June 2, 1977. This allowance of De. Dolan's charges which were 
incurred prior to January 21, 1983 would clearly be unwarranted 
under the circumstances of this case. 

The claimant has the burden of proving by a preponderance of 
the evidence that the in3ury of October 4, 1976 1s the cause of 
the medical expenses on which he now bases his claim. Bodish 
v. Ptscher, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl 
v. L. O. Bo~gs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
1s 1neuffic ent; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 7J2 (1955). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 2◄ 7 Iowa 691, 73 N.W.2d 7)2. The opinion of experts need 
not be couched 1n definite, positive or unequivocal language. 
Sondag v. Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or reJected, 1n whole or 1n 
part, by the trier of fact. Id. at 907. further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
•ay be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, llJ N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 lowa )52, 15 ◄ N.W.2d 128 11mi:--

The e■ployaent activity must be a proximate cause of claimant'! 
expenaea but lt need not be the only cause. Armstrong Tire• 
Rubber Coapan¥ v. ~ubli, Iowa App., 312 N.W.2d 60 (Iowa 1981). 
The evidence in this case does not contain a aed1cal opinion 
which conflicts with that expressed by Dr. Dolan 1n exh1b1t l. 
A close rev1e~ of all the other reports and exhibits reflects a 
number of 1nc1dents which could reasonably be expected to result 
1n ayaptoms sia1lar to those which resulted fro• the 1976 injury. 
There la no indication, howe~er, that the other incidents caused 
clalaant to recover fro• th~ 1976 inJury. Dr. Dolan provided 
servlcea to clai■ant on a nu■ber of occasions which he did not 
relate to the lnJury of 1976. Independent review of his notes 
and the requests for aed1care payment as contained 1n exhibit P 
conf1ra that all the charges for ■ed1cat1on on exh1b1t 1 are 1n 
fact relat~ to the 1976 injury and that all but seven of the 
charge• are related to the 1976 injury. There is no explanation 
why the charge of October ll, 1979 which notes reaoving wax froa 
e,,a la relat~ to the injury. The proble s with claiaant's 
nee, on Noveaber ~l, 1979 arc not shown to be related to the 
lo~ c o.ack in3ury which clalaant sustained in 1976 or the 
eaotlonal disturbances which it prccipitat~. The entries of 

Har ch 7, 1980, April l, 1980, July 31, 1980, August 15, 1980 and 
Pebruary 12, 1981 may relate to th~ 1976 in3ury; however, those 
entr i es make references to claimant falling and it appears that 
the primacy purpose for the care rendered on those dates was the 
treatme nt of a recent fall. There is no showing 1n the record 
of this case that the 1976 injury caused claimant to suffer 
those falls. The total charges from Dr. Dolan for the services 
which are not shown to be related to the 1976 injury total $150.00. 

This agency does not have jurisdiction to make a determination 
of whe ther o r not any of claimant's medical expenses, which were 
paid unde r medicare, constitute an overpayment to th~ ~xtent 
that the same are ordered paid in this proceeding. 

PINDINGS OP PACT 

1. Claimant is currently receiving permanent total disability 
compensation as the result of an injury which occurred October 
4, 1976. 

2. Claimant received medical care from James E. Dolan, H.D., 
for that 1976 injury during the period including June 16, 1978 
thr ough December 10, 1982 which resulted in total charges in the 
amount of $768.00. 

3. Claimant ' s injury required that he receive prescription 
medication, which was provided to him at a total cost of $310.83. 

4. The charges for prescription medication and those from 
Dr . Dolan are fair and reasonable. 

5. Other intervening incidents may have played a part in 
claimant ' s need for care but such were not the only cause of 
that need for care. 

6. Defendants had not effectively removed the authorization 
for claimant's care by Dr. Dolan until January 21, 1983. 

CONCLUSIONS OP LAW 

All medical care provided by James E. Dolan, H.D., to 
claimant herein which was provided before Januar1 21, 1983 was 
authorized. 

The charges foe prescription medication in the total amount 
of $310.83 from Drug Hart t 6 were foe prescription medication 
used in treating the injury claimant sustained October 4, 1976. 

The charges of James E. Dolan, H.D., were incurred providing 
reasonable medical care for the injuries claimant sustained on 
October 4 , 1976 as shown in exhibit l except foe those chargPs 
rendered on October 31 and November 21, 1979, April 7, March I. 
July 31 and August 15, 1980, and Pebruary 12, 1981. 

Defendants are liable under the provisions of section 85.27 
of the Code of Iowa for claimant's expenses with Drug Hart 16 in 
the amount of $310.83 and for claimant's expenses incurred with 
James E. Dolan, H.D., in the total amount of $768.00. 

ORDER 

IT IS THEREPORE ORDERED that defendants pay one thousand 
seventy-eight and 83/100 dollars (Sl,078.8)) to claimant as and 
for reimbursement of medical expenses, the same to be paid to 
claimant's attorney of record in these proceedings, Arthur 
Hedberg, in accordance with the prior order of this agency filed 
December 9, 1982 in the proceedings which resolved the dispute 
concerning attorney fees. 

IT IS FURTHER ORDERED that defendants file an activity 
report in twenty (20) days frB-the date of this decision. 

Signed and filed this 2..'t day of July, 1984. 

~~ 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA I NDUSTRIAL CO~MISSIONER 

----------------------------
SHIRLEY LEE BAUTSCH, 

Cla i mant, 

vs. 

A. Y. MCDONALD MFG . , CO., 

Employer, 

and 

FIREMAN 'S FUND INSURANCE, 

Insurance Carrier, 
Defendants. 

FILE NO. 635732 

REVIEW 

R E O P E N I N G 

DECISTO"I 

..... 
., ... , 

... - . 
----------------------------

INTRODUCTION 

This is a proceeding in review-reopening brought by the 
claimant, &ni c ley Lee Bautsch, against her employee, A. Y. 
McDonald Manufacturing Company, and its insurance carrier, 
Fireman ' s Fund, to recover additional benefits under the Iowa 
Workers ' Compensation Act as a result of an injury she sustained 
on Hay 5, 1980. 

The matter ~ame on for hearing before the undersigned deputy 
industrial commissioner at the courthouse in Dubuque, Iowa on 
Hay 15, 198 4. The record was considered fully submitted on that 
date . 

A review of the industrial commissioner's file indicates 
that a first report of injury was filed May 16, 1980. 

The r ecord in this case consists of the testimony of claimant, 
of Art Winne and of Luke C. Faber; M.D., of claimant's e xhibi t s 
A through C; and of defendants' exhibits l through 3. 

ISSUES 

The issues for resolution are: 

1, Whether a causal relationship exists between claimant 's 
injury and her alleged disability. 

2, Whether claimant is entitled to permanen t partial 
disability benefits for her oriqinal work incident. 

3. Claimant's rate of weekly compensation. 

A review of the industrial commissioner's file r e veals tha t 
a f i rst report of injury was fi l ed May 16, 1980 and a memo randum 
of agreement June 18, 1980. 

REVI EW OF THE EVIDENCE 

The parties stipulated that the commencement date for any 
award for permanent partial disability was April 7, 1981, 
claimant's initial work return date. 

Claimant, Shirley Lee Bautsch of 217 4 River Road, Galena, 
Illinois, testified in her own behalf. Claimant is 4 ' 11" t all 
and weighs 155 pounds. 

Claimant was born Hay 9, 1943 and graduated f r om h ig h school 
in 1961. She has had no formal training since that time. She 
has worked as a waitress, a nurse's aide, a housekeepe r, and a 
factory laborer. Claimant began work with A. Y. McDonald in 
April 1979. Claimant worked as a packer wrapper and a Kingsbury 
operator. The Kingsbury operator had to put a plug into the 
jaws of the machine and hold the jaws in place tightly . Cla imant 
often used a hammer to assure that the plugs were secur ed 
tightly. On her injury date, claimant was pul l ing on the jaws 
to keep the plug in tightly. She apparently needed to use her 
hammer. Her general foreman told her she could not use the 
hammer but had to close the jaws by hand, however. Claimant 
reports that the first time she attempted to do so she was "ok"; 
the second time, she experiencP.d a sharp pain across her back 
into her right leg. Claimant stated she had had no low back 
problems nor medical treatment for low back problems before her 
May 5, 1980 injury date. 

Claimant reported she went on her break but needed help 
getting up following it . She told her foreman who released her 
to see a doctor . She walked from the plant to the bus depot 
where she took a bus to her home in Galena. She saw G. J. 
Klein, H.D., in Hazel Green, Wisconsin that afternoon. Claimant 
testi fied she further reported her problems to her employer and 
the company physician, Luke C. Faber, M.D., in a telephone 
con ference of Hay 14, 1980. Dr. Faber apparently asked claimant 
to obtain a statement of Dr. Klein that c laimant's work injury 
was not related to an earlier injury cl a imant incurred while 
gardening at home on April 20, 1980. It appears claimant was 
off work until her injury date as a result of this nonwork 
incident. At hearing, claimant distinguished the two incidents 
by stating the gardening incident involved her middle back and 
shoulders while the work incident produced sharp pain in her 
lower left side below the belt line and radiating to the right. 

Dr. Faber hospitalized claimant fr om Hay 15, 1980 to June 4, 

1980 . She r eceived da ily physical t herapy a nd a myelogram wa s 
perfo rmed . 0~. Faber r e leased claimant to retu r n to wo r k June 
8, 1980. Claimant re ported she d id not f eel she could wor k and 
asked permission t o see Or. Pea r son. Claimant remained off work 
under Pearson' s care t hrough January 1981. Claimant returned to 
wo rk J a nuary 12, 1981 a n~ reinju r ed herself February 19, 1981. 
Claimant rec ited t h is i nJury produced the same pain in her low 
bac k and occurre~ when she pulled the jaws o f the Kingsbury. 
Cl aimant s aw David C. Weber, D.C., follo wing this injury at Dr . 
Faber 's direc t ion . 

Claimant retucn7d _ to wo7k April 8, 1981. Sh~ bid on a job 
on a lathe.and test~fied this Job di:l not bother h!r back so 
~uch. Claimant denied that both the Kingsbury and the lathe 
Jobs paid equa~ l y well, but express her belief that she had a 
"hard time mak i~g 7ate" and thereby acquiring incentive pay 
a fter he r wor k 1nc~dent because o f back pain. Claimant reported 
tha t_b7fore her inJury her hour l y wage had been 125\, but after 
her 1n1ury it was 100\ or lower on the Kingsbury a nd varied from 
100\ to less on the lathe. Claimant worked from April 1981 to 
J uly 1982.w~en she broke her thumb. Claimant missed seven weeks 
for t his 1n1ury then returned and bid for an assembly JOb which 
she described as putting s addles together. 

Claimant testified concerning her work incident of Octobe r 
1983 . De fendants objected to this testimony on the grounds that 
it wa s not adm i ssibl e if claimant's October 1983 incident 
re sulted i~ a new inj~c y or ~n aggravation of her previous 
i njury. S i nce the ev i dence 1s relevant to the question of 
whe ther : l a i mant ' s October 1983 inci-0ent was a second injury or 
agg rava t~on or mer ely an e xace r bation of the symptomology from 
c la~mant s ear l i e r p roblem, defendants' objection is overruled 
Cl a iman t rec ited that she was wor king in her regular department 
as an assembler when a supervisor told her to go to department 
14 to wo rk on stock boxes. Claimant was then told to drive a 
f o r k truck. She s ta ted t ha t when she went to get up in the 
truck she no ticed a very sha rp pain in her low back. She 
character i zed he r pa in as the "ve r y same• as that e xperienced on 
Hay 5 , 1980. Cl aimant l a ter stated she "had reached up real 
q u i c k" fr om a ben t position to prevent an overhead pipe from 
h i t t ing a co- worke r in s t oc k boxes. She stated she fell a 
li t tle numbne s s then a nd that th i s occurred approximately five 
minu tes be f o r e he r great pain. Claimant was hospitalized 
fo llo~ing t his incid e nt . She reported Dr. Faber put weight 
r es t r i c t ions on her following this incident, and that she has 
been unable t o retur n to wor k since then for A. Y. McDonald's 
has no wo rk wi thin the r es t rictions. 

On cross examination, cl a imant sta ted that her pain is 
mostly in her r i gh t l eg a nd characterized as "wrong" an inter
r ogator y answe r whi ch s t ates her pain is in her left leg. 
Claimant admi tted t ha t f o l lowing her injury she receivAd her 
base pay even when s he d id not meet 100 percent of her wage rate. 
Claimant admitted she rece ived no wri t ten wa rnings concerning 
her quantity of work followi ng he r Ha y 1980 inju r y. She had 
received a written war ning r egarding the quality of her work on 
Apr i l 15, 1980. Clai mant cou l d no t recall being laid off in 
summer 1981 no r cou l d s he r eca ll whether she ever received 
unempl oyment compensa tion. Cla i mant thcught her hourly r a te in 
October 1983 wa s $5 . 59 pe r hou r plus cost of living adjustment. 

On r edi rect e xamination, claimant again characterized her 
Apr i l 20, 1980 nonwock incident as producing pain between the 
shou l~er blad es rathe r than in her lo~ back . She reported she 
was g i ven a brace which she characterized as an elastic back 
support on r ecross-exam ination. She also reported she was off 
wo rk t wo weeks fo l lowing this incident and that her shoulder 
blade pain has gone away a nd has never again bothered her. 

Art Winne , t he v ice president for personnel relations at A. Y. 
McDonald, was ca lled by defendants. Hr. Winne identified 
de f endants' exhibi t 3 as a summary of claimant's pay during her 
l ast 13 weeks at A. Y. McDonald. He identified exhibit 2 as a 
summa ry work histor y for claimant, such as is prepared routinely 
when worker s are discharged. He testified that assemblers at 
t he plant have a lower base pa y than some other workers but 
o f t e n r eceive higher overall pay through incentive pay which he 
c haracterized as a function of how fast the human body works. 

Luke Charles Faber, M.D. , was called by claimant. The 
doctor described himself as company doctor for A. Y. McDonald. 
He stated he f irst saw claimant for her work incident May 8, 
1980. He gave the following oral history: 

Wel l, she stated that on April 20th of 1980 she 
pulled muscles in her back doing yard work. She 
saw her family physician for two weeks and she was 
o f f for t wo weeks. She returned to work on 5-5 of 
1 80. She worked for t wo hours. She pulled her 
musc l es again while running Kingsburys and this 
involved pulling her arms lat~rally and twisting 
her back, I saw her at that time for that problem, 

The doctor stated he never received a report from Dr. Klein 
regarding claimant's April 20, 1980 inJury. He denied hos
pitalizing claimant in Hay 1980 and stated that James A. Pearson, 
M.D. did so. The doctor stated claimant was again hospitalized 
from March 12, 1981 through April 1, 1981. He recalled treating 
claimant during this hospitalization and said that claimant's 
discharge summary noted that no diagnosis of claimant's problem 
was made. Re reported regarding this: 10 

She was under my care primarily, although at that 
time she was seen by some six or seven specialists 
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in various fields, including another orthopedist 
besides Dr. Pearson, a neurologist, a gynecologist, 
a urologist and an internist who all evaluated her 
problems and nobody could come up with a diagnosis 
as the cause of her pain. Therefore, she was 
signed out as no diagnosis made. 

The doctor was questioned regarding claimant's October 18, 
1983 incident. Defendants objected on the grounds recited 
ear lier as regards claimant's testimony concerning that incident. 
For like reasons, the objection is overruled. The doctor 
recited his recorded notes reflect the following as re~ards that 
incident: 

The record states that the patient's complaint is 
of pain in the lower left back. The record states 
that the patient said she was at wor k today, was 
sent on to a different department, worked there 
about t wenty minutes and then developed pain in the 
lower back, more on the left side. She has pain 
when she walks and sits down. The pain radiates 
down the back to the knee. She's on no medication 
but did take four aspirin at work and did not 
relieve the pain. 

She complains of a lot of pain in her le~t sacroiliac 
area at the point of tenderness, some pain in the 
left le~ with numbness in her left leg. On forward 
flexion she can flex to come within eight inches of 
the floor but has pain on straightening back up, 
pain in the left side in twisting her back to the 
left, and on the right side she has no pain in 
twisting to the left side. She had pain on right 
side flexion and left side flexion showed no pain. 
She complained of numbn~ss in the left leg and the 
comment was, "I will hospitalize for control of 
pain and symptoms in view of her past history. 

The doctor stated that when claimant was hospit~lized foe 
this incident "a different kind of history came up 1n terms of 
her physical examination and history taking than in my office.• 

He recited the history claimant gave him on hospitalization 
as follows: 

The patient states that at this time while working 
at A. Y. McDonald's, having been given a job 
change, and after the job assignment Shirley 
informed the personnel people that if she did that 
job, she would probably have back p~in. Su~e 
enough, within a few hours of starting the )Ob on 
that day while squatting she felt that she squatt~d 
improperly and started to have pain. As she walked 
away from the job, it became progressively worse. 

In response to a question of claimant's counsel as to 
whether claimant's October 1983 incident was a new injury, an 
aggravation of the preexisting condition or an exacerbation of 
claimant's injury, the following discourse ensued: 

Yes . Well, if you remember, in that 81' hospitalization 
we went to a great deal of effort of trying to find 
out what was her pre-existing condition and we 
could not come to a diagnosis. She was l iterally 
discharged from the hospital with no diagnosis and 
we had gotten all these people involved that might 
explain other bizarre reasons for her pain, the 
urologist for kidney problems, two orthopedists 
because of bone pr oblems, a gynecologist because of 
possible pelvic causes of pain giving her back 
pain, an internist for metabolic diseases and I 
think at that time probably an MMPl, too, which is 
a psychological testing. 

Regardless, with all of this effort, we were unable 
to come up with a specific diagnosis so it's very 
difficult for me to go back and answer your question 
in light of the fact that we don't have any infor
mation as to what was her pre-existing condition or 
situation or injury, but she comes back now with 
the same kind of problem with it involved with 
assignment to a different job that she obviously 
didn't want to do and she comes in with pain. I 
would tell you that pain -- I think her pain is 
real. It's a subjective sensation but I'm sure for 
Shirley it's real . We could not objectively find 
any reason for it. 

so she comes back in at this time and we're dealing 
with basically the same kind of issues and the same 
kind of pain. We came up with the same kind of 
conclusions. So to answer your question, I don't 
think I really can because we have no basis to put 
the criteria on. It certainly is a new part of her 
pain but it's the old pain that she had before. ts 
it a recurrence, I can't tell you. I really can't 
tell you because we don't have anything tied down 
before as what was the cause. Did it arise out of 
her work? It happened while she was working but is 
it due to her work , we can't tell, never been able 
to tie down what it is that caused her the dfficulty 
but she has difficulty. There's no question about 
that. 

o. Well, then are you telling us that with any 
degree of medical certainty you can't really tell 
us whether or not she actually had a new injury, 
maybe she did, maybe not? 

A. We could never tell that she had an injury on 
any one of these circumstances. All she had was 
pain and pain is a purely subjective sensation . We 
could not objectively find a reason for this. 

The doctor explained that the consistent thread throughout 
c laimant's problems has been low back pain. The doctor opined 
that claimant does not have an injury explaining: • ... after 
four years of observing this woman with her pain, we have never 
been able to demonstrate an anatomical breakdown or a demonst rable 
variant in her neurology or physiology or bone structure." 

on cross examination, the doctor stated that obesity is a 
substantial contributing factor when foun~ in a person with pain. 
The doctor recited that the only abnormality found on claimant's 
x-ray examination was a congenital co~dition at L4-S~ ~n that 
three nerve roots exit from her back in the same pos1t1on. 

Claimant ' s exhibit A is medica l reports relative to claimant. 
Defendants' objections to those concerning c laimant's October 
18 1983 injury are overruled. Of interest among the reports 
ar; the following: A nursing physical assessment no~e o~ Ma:ch 
1981 states claimant has pain in her left leg with ~1~gl1~g 1~ 
her right leg. Later notes state claimant reports ~ingling in _ 
both legs from thigh to toes.• A Minneso~a Multiphas1c _Pe rsonal1ty 
Inventory profile and case summary contains the following 
summary of R.H. Lee, M.D.: 

Profile over almost one year's duration (test/re test ) 
has exhibited an elevated Scale 9 - indicative of 
poor impulse control, high energy level & difficul ty 
with long range goals. More hysterical qualities 
are apparent on the present profile . 

Impression: Patient is easily bored, impulsive & 
restless. May have difficulty persevering with_ 
conventional routine. Prone to represent conflicts in 
somatic symptoms. Hysterical qua lities. Emotional crisis 
are prabably short in duration & do not markedly incapacitate 
her for any great length of time. She will probably 
have reoccurring episodes. Not depressed. Anxiety 
scales low . Exaggerated need for attention & 
excitement. 

An electroneuromyographic examination report of March 13, 
1981 recites that claimant has normal motor ne~ve conduct!on 
studv and electromyographic results. It descrtbPs h0 r pain as 
low back pain more left sided with a tingling into the lower 
left extrenity but occasionally on the right side as well. 

A discharge report of Luke C. Faber of June 4, 1980 notes: 

37 year old lady who gives a history of having 
strained her back and shoulder while working in the 
garden and then returned to work following a period 
of several weeks off and 2 hours after returning to 
work complained of recurrence of her back pain. 

She is admitted for treatment. 

Under physical therapy and rest she showed gradual 
improvement and now claims that she has no pain 
whatever in her back or shoulders and is ready for 
discharge. 

She also brings up that she wants a change in the 
way that she does her job at home or she certainly 
will reinjure herself. 

An Aprill, 1981 discharge summary of Dr. Faber states no 
"diagnosis made:" recites claimant's evaluation by an orthopedist, 
an orthopedic surgeon, a neurologist, a gynecologist, and a 
urolog ist who found nothing within their specialities that 
contributed to claimant ' s pain and by an internist who felt 
claimant had a chronic pain syndrome based on compensation need. 
The report further states: "It is interesting in reading the 
nurses [sic) notes that there are numerous entries in the nurses 
[sic) notes, her moving with agility and withou t pain and then 
stating that when she became aware that a nurse was in the room 
she started to moan and complain of pain.• 

A report of J. s. Chapman, M.D., of March 31, 1981 recites 
that claimant "appears to have some of the characteristics of 
chronic pain syndrome with secondary gain from her back difficulty.• 

Defendants ' objections to claimant's exhibit 8 and Care overruled 
since it appears defendants had access to and control of the 
exhibits before claimant received them subsequent to discovery 
deadline in this matter. Exhibit Bis a letter report of James 
A. Pearson, M.D., which recites an impression of chronic lumbar 
strain with no evidence of permanent partial disability though 
claimant is not relieved of her pain. The report notes that 
claimant has no evidence of a ruptured lumbar disc, but that 
x-rays of January 17, 1984 showed a lateral deviation of the 
spine to the right and mild narrowing of the LS disc. 

Claimant's exhibit C is an April 24, 1984 letter report 
Dr. Faber which notes: of 
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In view of Mrs. Bautsch's long history of significant 
disability and inability to work because of back 
problems, it is felt by me that she should in no 
way be assigned to a job that requires lifting any 
weight from the floor to her wa ist level, or that 
would involve stooping, bending, or twisting. Her 
weight restrictions should be limited to fifteen 
pounds or less and the repetition of lifting should 
be no more than ten to fifteen times per hour at 
that weight level. It would be ideal if she could 
be on a job at which she could si t and wor k at 
waist level. If standing, that she could stand 
with a prop-rail, so that she can lif t one leg (our 
inches above the other and rest against the rai l 
while working. I do believe that these restrictions 
should be permanent in view of the long history of 
disability relative to low back problems. 

Defendants' exhibit 1 i s medica l records relative to claimant. 
A May 20, 1980 letter report of G. J. Klein , M.D., states that 
c laimant injured her back doing yard work at home April 20, 1980 
at 4:00 p .m., exhibited an acute posterior intercostal sprain on 
the right and a right trapezius muscle sprain, and that, on 
claimant's May 5, 1980 work r etu rn, cl a imant' s " sprain immediately 
recurred when she wa s performing her normal job •• •. • 

A consul tation note of Or. Pearson of May 22, 1980 states 
claimant cc ,plains of pain in her neck, eight arm, eight shoulder, 
and back and some discomfort into the right hip and leg. 

De fendants' exhibit 2 is a per sonnel history of claimant 
which recites: "DISCIPLINE: 9-18-81 , w. Failur e to perform 
required quality; 4-15-80, w. Failure to perform required 
quality ; 10-9-79, w. K Failure to perform required quantity o f 
work." 

Defendants' exhibit 3 is a wage history of claimant wh ich 
recites: 

PERIOD ENDING 

05-0 4-80 
04-27 

20 
13 
06 

03-30 
23 
16 
09 
02 

02-2 4 
19 
10 

TOTAL 

AVERAGE PER WEEK 

7-3 
1-27 

HOURS 

40.00 
40.00 
40 . 00 
40.00 
37.00 
40 .00 
40. 00 
40.00 
40.00 
24.00 
40.00 

501. 00 

38.54 

40.00 
40.00 

APPLICABLE LAW AND ANALYSIS 

GROSS AMOUNT 

232.40 
23 2. 40 
232. 40 
232. 40 
21 4.97 
232. 40 
232. 40 
22 4.59 
224 .80 
134.88 
224 .80 

2,867.76 

5.72 

224 .80 
224 .80 

Our first concern is whether a causal relationship exists 
between claimant's injury of May 5, 1980 and her c urrent disabil
ity. This question also encompasses the issue of whether 
claimant's October 18, 1983 incident was a new injury, an 
aggravation of a preexisting condition or an exacerbation of her 
symptomology. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of May 5, 1980 is causally related 
to the disability on which she now bases her claim. Bodish 
v. Fischer, Inc . , 257 Iowa 516, 133 N. W.2d 867 (1965). Lindahl 
v. L. o. Bo1gs, 236 Iowa 296, 18 N. W.2d 607 (1945). A possibility 
is lnsuffic ent; a probability is necessary . Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 732 (1 955). 
The question of causal connection is essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of expects need 
not be couched in definite, positive or unequivoca l language. 
Sondag v. Ferris Ha rdware, 220 H.W.2d 903 (Iowa 1974). However , 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be give~ to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodieh, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 15 4 N.W.2d 128 (1967) . 

Claimant does not prevail on this issue. Claimant continues 
to have problems but little diagnosis as to their orig in or 
cause has been made. Dr. Chap!Dan believes claimant suffers from 
chronic pain syndrome with secondary gain fr om her back difficulty. 
Dr. Faber agreed that claimant has subjective pain but explained 
that no physician has found any organic basis for such even 
after extensive testing and treatment during the course of 
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seperate hospitalizations. Or. Lee, in summarizing the results 
of c laimant's MMPI, noted that claimant was "prone to represent I 
conflicts in somatic symptoms" and had an "exaggera ted need for 
attention and excitement.• Claiman t's medical history is replete 
with instanc es where claimant's difficu lties apparently developed 
only after c laimant faced an unpl easantness or a potentially 
confrontative situation, o r s aw the possibility of gaining 
sympathy for her plight These facts create serious questions 
as to whether claimant's continuing bouts of pain have any I 
connection with her work or the wor k episode of May S, 1980. 
They suggest that cla iman t's pr oblem or iginates in needs within 
herself that are not causally connected to her May 5, 1980 wor k 
episode. 

Aleo, disquieting is the fact that claimant cannot locate 
the position of the pa in which she has suffered for a t least 
four years . At hearing claimant tes ti fied her extremity pain 
has always been in the right leg and she so informed her attorney. 
She characterized as •wrong• her answers to interrogatories that 
state her extremity pain is predominately in her left leg. 
Claimant 's medic al records a lso i ndicate she previously described 
her pain as radiating into her left leg with only some tingling 
or numbness in the right extremity. That cla i mant could disremember 
such a salient detail of her long term physical symptomology is 
quite disturbing and leaves one doubtful of a physical origin of 
her problems in a May 5, 1980 work episode. 

Equally disquieting is the medical report of Dr. Klein of 
May 20, 19CJ in which the doctor states claimant incurred an 
ac ute posterior intercostal sprain on the right and right 
trapezius muscle sprain while doing yard work at home on April 
20, 1980 and that claimant's • sprain immediately recurred when 
she was perfo:cni.ng her normal job .• • • on her Mays , 1980 work 
return. The doctor initially treated cl aimant for both the 
April and Hay incidents. This r eport suggests that if a physical 
cause for cla imant ' s problem is ever found, the cause will be 
traced to her nonwork inju r y of April 20 , 1980 and not to any 

I 
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work event of May s , 1980. All the above cited facts make it 
probable that c laimant ' s difficulties fl ow from a sou r ce other I 
than any May 5, 1980 work incident. It also appears that 
c laimant's October 18, 1983 work incident is but another manifestation 
o f c laimant' s continuing nonwo rk related di fficulty and not a 
new injury o r an aggravation of any inju ry fr om the May 5 , 1980 
event . Claimant , herself, characterized her pain on October 18, 
1983 as exactly the same as that experienced Hay 5, 1980 . 
Claimant had had a like work event February 19 , 1981. Each 
followed the medical and behavior pattern of c laimant' s Hay S, 
1980 difficulty. Por this r eason, it ca nnot not be said that it 
is probable they are also manifesta tions o f claimant's nonwock 
di fficult ies and not new work incidents or aggravations. 

Because cl aimant has tailed on her thceshold issue, discussion 

of the remaining issues of benefit entitlement and rate is 
unnecessary. 

FINDINGS OF PACT 

WBEREPORB, it ls found: 

Cl aimant experienced pain in the course of he r work for 
defendant, A. Y. McDonald, on May 5, 1980 while pulling the 
lever on her Kingsbury after her fo reman had instructed her to 
not use a hallllller to ass ist in tighten ing plugs. 

Claimant had suffered an acute posterior intercostal spra in 
on the right and a r ight trapezius muscle sprain on Apr il 20, 
1984. 

Claimant was off work on account of this injury until May 5, 
1980. 

Dr. Klein, who treated claimant following both incidents, 
reported that her sprain o f April 20, 1980 immediately recurred 
when she was performing her normal job on May 5, 1980. 

Claimant had an occu rrence of pain at work on February 19, 
1981 while working on the Kingsbury. 

Claimant had e arlier reported to De. Paber, the company 
doctor, that she would r einjure herself if her job conditions 
were not changed . 

Claimant had an occurrence of pain at work on October 18, 
1983 after she wa s transferred from her own department to a 
second department to fork lift driving. 

Claimant expressed a concern that she injure herself were 
she to drive the fork lift previous to accepting the foreman ' s 
direction to drive the lift. 

Claimant experienced great pain which she characterii, d as 
exactly the same as her pain of Hay 5, 1980 when she attempted 
to step into the fo rk lift. 

Claimant has been evaluated by numerous different medical 
specialists and no organic basis for her pain has been found. 

Claimant has secondary pa in from her chronic problems with 
pa in. 

Cl aimant has an MMPI profile suggestive o f a tendency to 
represent conflicts in somatic symptoms. 

Claimant disremembered that she reported symptoms of left 
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rather than right leg pain to her physicians. 

Clai■ant'• pain is not causally connected to any work 
episode of May 5, 1980. 

Claimant'• pain at work on February 19, 1981 and October 18, 
1983 are but manifestations of her continuing nonwork-related 
problem and were new injuries or aggravations of any preexisting 
condition. 

CONCLUSIONS OP LAW 

TBBREPORB, it is concluded: 

Claimant has not established a causal relations hip between 
her work episode of May 5, 1980 and any disability she has. 

ORDER 

TBEREFORB, it is ordered: 

Claimant take nothing further fr om these proceedings . 

Defendants pay costs of this action. 

Signed and filed this ';JQ~ay of September, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMMISS IONER 

JAMES BEN!, 

Claimant, 

vs. 

FARMERS CO-OP, 

Employer, 

and 

FARMLAND MUTUAL INSURANCE, 

Insurance Car r i er, 
Defendants. 

----------------
INTRODUCTION 

f'ILe; NO. 747511 

A R B [ T R A T [ 0 N 

DECISION 

This is a proceeding in a rbitration brought by James Beni 
against Fa rmers Co-op Company, employe r, and Farmland Mutual 
Insur?nce Company, insurance carrier. Claimant alleges that he 
sustained a compensable injury to his back on or about July 11, 
1983 and seeks ~ompensation for permanent partial disability and 
for ~ransportat1on expenses in receiving medical care. The 
hearing commenced July 2, 1984 in the Industrial Commissioner's 
office in Des Moines, Iowa with Michael G. Trier, Deputy Industria 
Commissioner, presiding. Cla imant appeared in Person with hi s 
attorney David Drake and defendants appeared through Cecil 
Goettsch, their legal counsel . The case was conside red fully 
submitted upon conclusion of the hearing. 

The record in this proceeding consists of the testimon ies of 
James Beni and Ray Chartier. Also admitted into evidence were 
claimant's exhibits 1, 2 and 3 and defendants' exhibits A, Band C 

ISSUES 

The issues presented by the parties at the time of hearing 
are: whe ther claimant sustained an injury arising out of and in 
the course of his employment; whether ther e is a causal connection 
between the alleged injury and any disability which claimant 
exhibits, a determination of the nature and extent of any 
disability which claimant may exhibit• and a determination of 
claimant's entitlement to mileage for' transportation expenses 
under section 85.27, Code of Iowa. It was stipulated by the 
parties that the only disability in issue is permanent partial 

disability and that there is no claim for temporary t otal 
disability or healing period benefits. The parties stipulated 
that in the event of an award claimant's rate of compensation is $190.44 per week . 

REVIEW OF THE EVIDENCE 

Cl aimant testified that he was born February 16, 1955 and is 
cur rently 29 years of age. He stated that he is married and has 
two childrr 1 , ages three years and nine months. 

Claimant testified that he graduated from D.il l~s C"n ter lligh 
School in 1973 and has no further formal education or vocational 
training. He denied serving in the military. 

Following graduation from high school c l a imant wor ked 
installing counter tops and kitchen cabinets which r equired 
carrying weights of as much as 80 pounds. He then worked for 
more than a year at City Automoti ve in Des Moines , Iowa as a 
parts-person where he performed counte r sales, stocking, shipping 
and receiv ing . His next employment was with AAMCO Transmission 
where he worked removing and repl acing transmissions, following 
which he worked for the Metropolitan Transit Authority in Des 
Moines s ervicing buses. He was eventually transferred to the 
parts department where his duties inc luded bookkeeping, inventory 
control, shipping and receiving. He left due to a labor dispute 
at which time he was earning $6.25 per hour. Claimant also 
stated that he had worked doing general construction work for 
two different construction firms in Dallas Center, Iowa where 
his duties involved roofing, fram ing, wiring, plumbing, siding 
and cement work. Claimant r ecalled experience managing a 
business known as D. C. Auto in Dallas Center for appr oximately 
one year. 

Claimant described his work for the defendant employer as 
being in the tire department where he would r epai r and replace 
tires, service cars and r eplace batteries. He stated that when 
business in hi s department was slow he would some times work at 
the feed mill or in the front offi ce. Claimant testified t hat 
at the time of his in ju ry he was earning $5.50 per hour. 

Claimant testified that on July 11, 1983 he wa s lifting a 
tire and felt a pop in his back which caused excruciating pain. 
He stated that his knees buckled and that he fell. He stated 
that he finished the t ask he was perfo rming and informed his 
supe rv isor. Claimant testified that he could hardly get out of 
bed the following morning and worked only part of the next day. 
He stated that he sought care from Robert L. Gustafson, D.C., a 
loca l chiropractor. Claimant recalled an incident in July, 1982 
involving his back which kept him off wor k for a couple of days. 
He stated that such incident did not cause his knees to buckle, 
however, and th~t following it he got along relatively welt. 

Claimant denied any other previous significant back problems. 
Claimant testified that following the 1983 incident he returned 
to work but that he was unable to wor k and arranged wi th his 
supervisor to commence his vacation earlier than had been 
planned. Claimant testified that he contacted his famil~ 
physician who r efe rred him to Marshall Flapan, M.O. Claimant 
stated that Dr. Flapan examined him and recommended t hat he 
remain off work until August 1. He stated that Dr. Flapan 
recommended avoidance of e xcessive lifting. Cl aimant stated 
that he discussed Or. Flapan's recommendations and impressions 
with Ray Chartier, particularly with regard to ways of adapting 
his job to fi t the r ecommendations and his future with the Co-op. 

Claimant testified that he returned t o work on August l in 
the tire depa rtment with unchanged duties. He stated that he 
felt weaker and still had a backache at the time and that on 
occasion he did request ass i stance from other employees . 
Claimant stated that on that day he was called into the office 
by Ray Chartier where he was told that it would be best for 
everyone concerned if his employment were terminated. Claimant 
stated that he was paid for the entire month of August although 
he only wor ked until August 15, 1983. He s ta ted that the Co-op 
kept his medical insurance coverage in effect through the end of 
Septembe r, 1983. 

Claimant stated that he next worked for Pitney Bowes reading 
postage meters for which he earned $5.00 per hour and wor ked a 
20 hour week. Claimant stated that the job was t emporary and 
that when it ended i n November, 1983 he found work with Gaylen 
Haldeman Construction, a firm with wh ich he had been employed 
before beginning wor k for the Co-op. Claimant stated that he 
works as a carpen ter and that he has been regular ly employed 
since he started in November, 1983. He stated that he needs 
help more frequently than before and that his capacity for work 
is reduced. In de f endants' exhibit c, at pages five through 
ten, claimant indicated that he has performed a variety of 
functions at his current employment including some digging and 
shoveling, finishing cement and wor king from a l adder. 

Claimant testified that he earns S6.00 per hour in his 
current employment but that he does not work as many hours as he 
previously worked for the Co-op. 

Claimant testified that he now feels different from prior to 
the occurrence of July, 1983 in that he is generally sore in his 
lower back, tires easily and is stiff when he gets up in the 
mornings. He stated that bending and lifting is more difficult 
and that he cannot car ry items as he had done in the past. 

Claimant testified that he would like to go to some type of 
schooling which would get him out of performing manual labor. 13 
Claimant denied any back problems prior to July, 1982. He 



stated that he had seen Dr. Gustafson prior to July, 1983 for 
other problems. Claimant stated that he hurt his back on a 
Monday and that he thinks he saw Dr. Plapan on the following 
Monday. He recalled that x-rays were taken on the first visit. 
Claimant testified that he believed that the second visit with 
or. Plapan was mid-week and that he was released to return to 
work on the following Monday. He stated that the dates of July 
25 and August 22, as they appear in medical records, do not seem 
correct and that he thinks that he called Dr. Plapan on the 
telephone on one occasion. 

Ray Ch c :tier testified that he has been the 9ene c 1\ manager 
of Parmers Co-op in Dallas Center since January, 1963. He 
related some problems with claimant's work and did not recall a 
July, 1982 back injury. He stated t hat claimant had vacation 
scheduled during July, 1983 and that he had conversations with 
claimant regarding his back prior to the time claimant went nn 
vacation and also after claimant had seen De. Flapan. Charti e r 
stated that it was his understanding that c laimant's problem was 
a birth defect which heavy lifting would aggravate. He stated 
that the Co-op had no openings consistent with cla i mant's 
restrictions and suggested that claimant find other work. 
Chartier confirmed claimant's testimony regarding the termination 
of employment and continuation of pay and benefits. Chartier 
stated that claimant was not discharged due to job performance 
deficiencies. He also testified tha t he based his actions upon 
what claimant had told him and deni ed seeing any medic al reports 
or talking with claimant's doctors. Chartier related discharging 
a 20 year employee who had suffered three back surgeries which 
involved extended absences from work totaling 26 months. 
Claimant's exhibit l is a report from Dr. Flapan dated October 
6, 1983 with progress notes at t ac he~. In the report Dr. Flapan 
states: 

1. Pinal diagnosis: Symptomatic spondylolisthesis. 
Theis {sic) spondylo l1sthe s is was present prior 
to his work related injury, but in my opinion 
it was aggravated by his job. 

4. It is my opinion that Mr. Ben1 has sustained a 
permanent partial 1mpa1rment as a result of his 
work related lifting incident of 7/11/83 in the 
amount of 5\ of the body as a whole. This 1s 
based on his subjective findings of pain, 
discomfort with bending, lifting and straining 
and the objective findings of pre-existing 
spondylolisthesis. 

5. t would suggest that Hr. 8eni follow a regimen 
of guarded lifting, bending, straining and 
carrying to avoid reinjury to his back. 

6. I have no future recommendations other than the 
above for treatment. The future for Mr. Beni 
in regards to his back may be one (sic) which 
holds that of recurrent low back pain and 
discomfort aggravated by lifting, bending and 
straining. This may eventually require surgical 
intervention in the form of a laminectomy and 
lumbar fusion. 

The progress notes dated July 25, 1983 include the following 
interpretations: 

X-RAYS: Five views of his lumbosacral spine shows 
bilateral defects in the pars interarticularis 
and he has a first degree spondylolisthesis. 
(emphasis added) 

Claimant's exhibit 2 is a report fr om James R. Bell, H.D., 
dated August 24, 1982 and state s: 

In regard to your recent letter, Hr. Beni stated 
on 7/ 12/ 82 (according to my records) that he had 
had problems with similar low back difficulties 
over the past several years. An x-ray of the 
lumbosacral spine was ordered and was interpreted 
by or. Tigrani, radiologist at Northwest Hospital, 
as follows: "Lumbosacral spine: examination 
reveals evidence of defec t at t he pars 1nterarticularis 
of LS, Sl. There is no evidence of a~spondylolisthesis 
as yet .••.. (emphasis addeaf ____ _ 

Claimant's exhibit 3 is a repo rt from Peter D. Wirtz, M.D., 
dated April 12, 1984 in which he stat es: 

This patient had an x- ray at Dr. Bast's office on 
7/12/ 82 which shows a congenital anomaly present at 
the time of his original injury. This congenital 
defect in the lumbar spine pre- existed his work 
injury. The injury in July, 82 and July, 83, were 
temporary in nature. When the healing process has 
completed, which is anywhere from 6- 12 weeks, he 
has normal motion. This type of a defect will be 
aggravated with heavy lifting. He has not suffered 
any permanent impairment fr om his injuries in July, 
82, and July, 83 which we r e musculoskeletal strains 
to these structures. 

ANALYSIS AND APPLICABLE LAW 

Cla imant has the burden of proving by a preponderance of the 

evidence that he received an injury on July 
out of and in the course of his employment. 
of Clarksv i lle, 241 N.W .2d 904 (Iowa 1976); 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 

11, 1983 which arose 
McDowell v. Town 

Musselman v. Central 
(1967). 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
mor e than slightly aggravates the condition is consid~red to be 
a personal injury. Zie1ler v. Unit~~ States Gypsum Co., 252 
Iowa 613, 620, 106 N.W. d 591 (19bOJ, and cases cited. 

The supreme court of Iowa in Almquist~· Sh~n1n1o ~h Nurseries, 
218 Iowa 7? 1, 731-32, 254 N.W. 35, 38 (1934f;--a-iscussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not inc\,1de 3n oc
cupational disease under the Workmen's Compens,tion 
Act, yet an injury to the health may be a persona\ 
injury. (Citations omitted.) Likewlse a personal 
injury includes a disease resulting from an 1nJury .... 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an inJury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

Claimant testified to an incident from which his symptoms 
arose. The evidence showed that it was immedi~tely reported and 
that claimant commenced his vacation early in order to recover 
from it. Claimant appeared and testified at hearinq and the 
undersigned observed his demeanor and appearance. Although 
there appear to be some uncertainties and conflicts 1n the 
record, particularly regarding the timing of claimant's visits 
with Dr. Plapan and the statement of prior similar low back 
problems contained in exhibit 3 which were denied by claimant at 
hearing, claimant is found to be credible. There is ample 
evidence that claimant certainly had a preexisting pars inter
articularis defect prior to July 11, 1983, but such had been 
relatively asymptomatic. In his report of October 6, 1983 Dr. 
Flapan opines that claimant had a preexisting spondylolisthesis 
which was aggravated by his work. In exhibit 3 Dr. Wirtz 
characterized the incident as an injury. It 1s therefore found 
and concluded that claimant did receive an injury on July 11, 
1983 which arose out of and in the course of his employment. tt 
is further found and concluded that the inJury was in the nature 
of the aggravation of a preexisting condition. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of July 11, 1983 is causally 
r e lated to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility ls insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
ii'o°t"be couched in definite, positive or unequivocal language. 
Sondag v. ~errls Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or ln 
part, by the trier of fact. !!!• at 907. Purther, the welght to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given t h0 

expert and other surrounding circumstanc es . Bodish, 2~7 Io~ 
516, 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W. 2o 
128 (1967). 

While a claimant is not entitled to compensation for the 
results of a pre~xisting injury or disease, the mere existence 
at the time of a subsequent injury 1s no t a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

Dr. Wirtz expressed the opinion that c laimant's injury did 

I 
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not result in permanent impairment. Dr. Flapan disagreed 
stating that in his opinion the injury had resulted in permanent 
partial impairment of 5 percent of the body as a whole. It 
should be noted that in exhibit 2 no evidence of spondylolisthesis 
was found, but that in Dr. Flapan's notes made approximately one 
year later a first degree spondylolisthesis was identified. It 
is apparent that some change had occurred between the times 
claimant was examined in July of 1982 and July, 1983. Such a 
change is inconsistent with Dr. Wictz's opinion that claimant's 
injury was only temporary in nature. In view of this inconsistency, 
as well as the fact that Dr. Flapan was claimant's treating 
physician, ~he opinion concerning the permanency of cla imant's 
injury which was expressed by Dr. Wirtz is rejected and the 
opinion of De. Flapan is adopted. It is therefore found and 
concluded that claimant sustained a 5 percent permanent partial 
impairment of the body as a whole as a result of the work 
related injury which occurred July 11, 1983. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Citi Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "it is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capac ity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

Functional disability is an element to be co,1sidered in 
determining industrial disability which is the reduc tion of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.!~.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were !ooking 
for the reduction in earning capacity it 1s un
deniable that it was the "loss of earnings" caused 
by the job transfer for reasons related to the 
injury that the court was indicating justified a 
finding of "industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
after an injury to the body as a whole and because 
of the injury which results in an actua l reduction 
in earning, it would appear this would iustify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
of work .to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden, 288 N.W . 2d 181 (Iowa 
1980). 

Claimant's age is such that a change to a sedentary type of 
employment would not be unreasonable. His education is limited 
to a high school diploma but claimant has expressed a desire to 
obtain further vocational training and there is no indication in 
the record that he would be unable to successfully complete 
further vocational training. Claimant is currently experienced 
in carpentry, home building and some phases of auto mechanics. 
He appears to have the present capability of working as an 
automotive parts salesperson. His functional impairment is 
relatively small. Claimant did, however, lose his employment as 
a result of his injury. Claimant's present favorable employment 
is the result of a sympathetic employer who has agreed to make 
accommodation for claimant's limitations. It is therefore found 
and concluded that cla imant has sustained a permanent partial 
disability of 15 percent when the same is measured industrially. 

Claimant's injury has been found to be compensable and 
claimant is due compensation for 104 miles of travel at the rate 
of $ .24 per mile which computes to $2 4.96. 

FINDINGS OP PACT 

l. On July 11, 1983 cla imant was a resident of the State 
of Iowa and was employed by Farmers Co-op Company at Dallas 
Center, Iowa. 

2. Claimant was injured on July 11, 1983 wh ile carrying a 
tire. The injury was in the nature of an aggravation of a 
preexisting condition in claimant's back. 

3. Pursuant to the stipulations of the parties, no determina
tion of claimant's entitlement to healing period benefits will 
be made. 

4. Claimant 's injury resulted in a permanent functional 
impalement of 5 percent of the body as a whole. 

5. Claimant is 29 years of age and at the time of injury 
was married with one dependent child. 

6. Claimant's rate of compensation is $190.44 per week. 

7. Claimant presently suffers from cont inuing discomfort 

and soreness in his back. He tires easily and is unable to 
bend, lift and carry items as he did prior to the injury. His 
treating physician has recommended restricted activities in 
order to avoid a worsening of his condition which could require 
surgical intervention. 

8. Claimant's education is limited to a high school 
diploma . 

9. Claimant has experience in general carpentry including 
electrical wiring, plumbing and cement work. Claimant also has 
experience in the field of auto mechanics and as ~n automotive 
parts salesman. 

10. Claimant appears to be of at leas t average intelligence, 
emotionally stable and well motivated. 

11. Claimant's employment was terminated by his employer on 
the premise of avoiding further injury to claimant. Claimant ' s 
former employer employed few people, had no work which was 
reasonably suited to claimant's medically imposed restrictions 
and there is no indication that the termination of claimant's 
employment was made in bad faith. 

12 . Claimant's injury was in the na ture of an aggravation 
of a preexisting pars interarticu lac is defect which resulted in 
a grade one spondylolisthesis. Further heavy work could be 
expected to result in further deterioration of claimant's back. 

13. Claimant traveled 104 miles in order to obtain treatment 
for his injury. 

CONCLUSIONS OF LAW 

This agency has jurisdiction of the subject matter of this 
proceeding and of its parties. 

On July 11, 1983 claimant sustained an 1n1ury to his back 
which arose out oe and in the course of his employment with 
Farmers Co-op Company. 

That injury caused claimant to become permanently partially 
disabled to the extent of 15 percent of total disability when 
measured industrially. 

Claimant is entitled under section 85.27 of the Code of Iowa 
to compensation for 104 miles of travel which he performed in 
order to obtain medical care at the rate of $.24 per mile 
resulting in a total amount of $24.96. 

The payment of claimant's entitlement to compensation for 
permanent partial disability should begin August 1, 1983, when 
claimant returned to work. 

ORDER 

. IT IS THEREFORE ORDERED that defendants pay claimant seventy
five (7~) weeks of compensation for permanent partial disability 
at the rate of one hundred ninety and 44/ 100 dollars ($190. 44 ) 
per week commencing August 1, 1983. Defendants shall pay all 
amounts which are past due and owing in a lump sum together with 
interest at the rate of ten percent (10\) per annum computed 
from the date each such payment became due and running to the 
date of actual payment. 

IT IS FURTHER ORDERED that defendants pay claimant twenty
four and 96/100 dollars (24.96) as reimbursement for travel 
expenses incurred in obtaining medical care for his injury in 
accordance with Iowa Code section 85.27. 

IT lS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.33. 

IT ~S FURTHER ORDERED that defendants file an activity 
report 1n twenty (20) days from the date of this decision 

..-4- . 
Signed and filed this Ji_ day of August, 1984. 

~~~ 
DEPUTY INDUSTRIAL COMMISSIONER 
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INTRODUCTION 

This is a proceeding in arbitration brought by the claimant 
James Brown, against his alleged employer, W.B.H. Marine, Inc.,' 
and its insurance carrier, Hawkeye Se~urity Insurance Company, 
to recover benefits under the Iowa Workers' Compensation Act as 
a result of an injury he allegedly sustained August 13, 1982. 

The matter came on for hearing before the undersigned deputy 
industrial commissioner at the municipal court room in the 
municipal building in Waterloo, Iowa July 13, 1984 . The record 
was fully submitted on that date. 

An examination of the industrial commissioner's file indicates 
no filings have been made with the industrial commissioner's 
office. 

The record consists of the testimony of claimant and of 
Robert Brighton. 

PRELIMINARY HATTER 

At hearing, claimant orally moved for bifurcation in order 
that only the issue of employer-employee relationship and the 
affirmative defenses of casual employment and independent 
contractor be heard. It was established that both parties 
under stood this matter would be bifurcated and that this proceeding 
would address only these issues and prepared for hearing accordingly. 
Therefore, no preJudice will result to defendants through 
bifurcation and claimant's motion is granted. 

ISSUES 

1 . Whether claimant was an employee of W.B. H. Marine Inc. 
when injured. Defendants assert the affirmative defense that 
claimant was an independent contractor or a casual employee. 

REVIEW OP THE EVDIENCE 

No stipulations were made. Claimant, James P. Brown, 
testified in his own behalf. Claimant stated he had worked for 
defendant, W.B.M. Mar ine, for five hours on his injury date, 
August 13, 1982 and not previously. Claimant apparently assisted 
a Mike Griffin clear a vacant lot on Edwards Street in Waterloo. 
Claimant reported that when he and Griffin arrived at the lot, a 
third man was waiting there. This man apparently gave Griffin 
and claimant tools to use in cleaning the lot and left. Claimant 
assumed this man was a W.B.M. employee . Claimant testified that 
he attempted to roll a large log over while clearing the lot and 
•popped a bone• in his left shoulder blade. An ambulance 
transported claimant to Allen Hospital where he was apparently 
treated as an outpatient and released. Claimant testified he is 
continuing to receive treatment for his condition at University 
Hospitals in Iowa City . Be stated his shoulder still gives him 
problems. 

After his in ju ry, claimant apparently went to W.B.K. headquarters 
and sought payment for his work. Claimant apparently spoke with 
Robert Brighton who paid him cash for his labor. Claimant 
explained he wanted cash rather than a check since he had no ID 
with which to cash a check. 

On cross examination, claimant stated he did not know 
whether he was free to determine the matter in which the lot was 
cleaned. Claimant admitted he had only been hired to clear the 
lot and had not otherwise worked for W.B.M. He asserted that 
had he not been injured he would have "done more• for W.B.M. 
Claimant agreed that he was not certain the person leaving the 
tools was a W.B.M. employee. Claimant did not know for how long 
W.B.M. had hired Griffin. Cl aimant admitted he had never met 
Robert Brighton before seeking payment from W.B.K. 

Claimant gave a history of work as a dishwasher and a "labor 
worker" with no special skills. He apparently served t wo years 
in the Hens' Reformatory. While there, he was in the infirmary 
two or three times as a result of a shoulder injury. Claimant 
stated he had hurt his shoulder before and that it was the same 
kind of an injury: "the shoulder would pop out of place . • 
Claimant recited that he had previous ly injured his shoulder 
when he fell of f a couch1 when he fell of a porch, while lifting 
weights 1 and wh ile figh ting . 

On redirect examination, claimant stated the man who left 
the tools, whom he assumed was from W.B . M., instructed Griffin 
and claimant as to what work to do on the lot. Claimant explained 
he initially injured his shoulder five years before the August 13 
incident and that it had ached in the intervening years. on 
further cross examination, claimant stated that while it always 
ached, his shoulder had never "come out of place• before the 
August incident. He described its earlier condition as "stretched 
but not broken.• 

Robert Brighton, the owner of W.B.M., appeared in defendants' 
behalf. He stated that W.B.H. is a business which markets 
marine equipment. He explained that Iowa Machine and Heat Treat 
Corporation owns the lot which claimant and Griffin were to 
c lean. He testified that Iowa Machine is a separate corporation 
from W.B.K: but does allow W.B.H. to occasionally store its 
PC?ducts on the lot. Apparently, W.B.M. has a storage garage 
adJacent to the lo~. The witness reported that he hired Griffin 
who then hired claimant. He stated Griffin was a neighborhood 
person who hung about W.B.H.'s offices and had sought work as a 
cash day laborer. Taxes were not withheld from Grif fin or 
c laimant's pay; neither was social security tax paid for them. 
The witness stated he was not at the lot while claimant and 
Gr iffin worked and did not control the cleaning nor the manner 
of cleaning the lot. 

On cross examination, the witness reported that Griffin's 
only work foe W.B.M . was to clean the lot. Griffin was also 
paid cash. The witness volunteered that Griffin asked his 
approval before hiring claimant. He stated it was his understanding 
that Griffin would pay claimant, but that after claimant's 
!njucy claima~t ca~e t~ W.B.M.'s office seeking payment and 
because of his inJucy W.B.H. paid him directly. The witness 

agreed that, though claimant was paid cash, claimant could have 
received a check. 

APPLICABLE LAW AND ANALYSIS 

Iowa Code sections 85.61(2) and section 85.61(3)(a and b) 
provide: 

2. •worker• or •employee• means a person who has 
entered into the employment of, or works under 
contract of service, express or impl ied, or apprenticeship, 
foe an employer, every executive officer elected or 
appointed and empowered under and in accordance 
with the charter and bylaws of a corporation, 
including a person holding an official position, oc 
standing in a representative capacity of the 
employer, and including officials elected or 
appointed by the state, counties, school districts, 
area education agencies, municipal corporations, oc 
cities under any form of government, and including 
members of the Iowa highway safety patrol and 
conservation officers, except as hereinafter 
specified. 

"Worker • or "employee• includes an inmate as 
defined in section 85.59. 

3. The following persons shall not be deemed 
"workers" or •employees" : 

a. A person whose employment is purely causal and 
not for the purpose of the employee's trade or 
business except as otherwise provided in section 85.1. 

b. An independent contractor . 

The Iowa Supreme Court stated in Nelson v. Cities Service 
Oil Co., 259 Iowa 1209, 1213, 146 N.W.2d 261 (l967): 

This cou rt has consistently held it is a claimant ' s 
duty t · prove by a preponderance of the evidence he 
oc his decedent was a workman or employee within 
the meaning of the law .... 

And, if a compensation claimant establishes a prima 
facie case the burden is then upon defendant to go 
forward with the evidence and overcome or rebut the 
case made by c laimant . He must also establish by a 
preponderance of the evidence any pleaded affirmative 
defense or bar to compensation. (Citations omitted.) 

The court set forth its latest standard foe determining an 
employer-employee relationship in Caterpillar Tractor Co. v. 
Shook, 313 N.W.2d 503 (Iowa 1981). The court stated in pact: 

1. The employec-emplo~ee relationship. As defined 
in section 85.61(2), Te Code, an "employee• is a 
"person who has entered into the employment of, or 
works under contract of service ..• for an employee.• 
Factors to be considered in determining whether 
this relationship exists are: (1) the right of 
selection, oc to employ at will, (21 responsibility 
for payment of wages by the employer, (3) the right 
to discharge or terminate the relationship, ( 4 ) the 
right to control the work, and (5) identity of the 
employer as the authority in charge of the work oc 
for whose benefit it is performed. The overriding 
issue is the intention of the parties. McClure v. 16 
Union, et al., Counties, 188 N.W.2d 285 (lowa 1971). 
(Emphasis added.) 
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Claimant has not established by a preponderance of the 
evidence an employer-employee relationship . Defendant W.B.H. 
Marine did not select claimant for employment. The company's 
agent ■erely aquiesced in his employment by Hr. Griffin. The 
evidence doee not establish that W.B.H. Marine was free to 
ter■inate claimant without the approval of Griffin. Likewise, 
the question of responsibility for payment of wages remains in 
dispute. Claimant states W.B.H Marine was responsible for 
payment of his wage. Defendants' witness maintained that 
Griffin was to pay claimant but refused to do so. Be further 
maintained that W.B.M. gratuitously paid claimant following his 
injury. The method of payment supports defendants ' position. 
Claimant ·•~- ~~iJ i n cash. No apparent attempt wa, made to 
record that transaction . Documentation of wages paid has tax 
advantages for most businesses. One concludes that W.B.M. would 
have documented wages paid claimant had the company contractually 
undertaken to pay such wages. 

Furthermore, there is little evidence suggesting that W.B.M. 
had the right to control the work h<' ing performed. Claimant 
testified that an unidentified man met Mr. Griffin and him at 
the lot, gave them tools to use, and told them what work to do 
on the lot. The man then left. Claimant assumed, but did not 
know, that this individual was an W.B.M. employee. The individual's 
identity was never established. However, even if he were 
identified as a W.B.M. employee, no intention to control the 
work was shown. Claimant and Griffin were left to their own 
devices as to how to clean the lot. No other interaction or 
direction from W.8.M. was shown. More importantly, no intention 
of further direction, or control of claimant by W.B.M. can be 
gleamed from the record as made. Claimant and his co-worker 
were free to work as they chose. W.B.M. could not be identified 
as the authority in charge of the work; nor could W.B.M. be 
identified as the entity for whose benefit it was performed. 
Claimant only assumed the toolbearer was a W.B.M . employee. No 
evidence establishing such was presented. Testimony was presented 
that W.B.M. did not own the lot but was allowed to use it for 
storage purposes. While W.B.M. arguably derives some benefit 
from having a cleared facility on which to store its business 
equipment, it remains unclear whether clearing the lot was a 
benefit to W.B.M. or to the lot's titleholder, Iowa Machine and 
Heat Treat Corporation. Claimant's charge under the law is that 
he preponderate on evidence establishing the factors supporting 
the existence of an employer-employee relationship. He has 
failed to do so. Because claimant has not preponderated on this 
issue, we need not reach the affirmative defenses asserted by 
defendants. 

FINDINGS OF PACT 

WHBRBFORE, it is found: 
Claimant was hired by Hike Griffin to assist Griffin in 

clearing a lot owned by Iowa Machine and Beat Treat Corporation 
and used by W.B.M. for storage. 

Whether W.B.M. could terminate claimant without Griffin's 
approval is unclear. 

Claimant and Griffin were told what work to do on the lot by 
an individual whom claimant assumed was from W.B.M. This 
individual's identity with W.B.M. was not further established. 

Claimant and Griffin were given no other instruction or 
direction as to how to clear the lot and were left to perform 
the work in a matter of their own choosing . 

W.B.H. did not control and did not intend to control the 
method of performing the work. 

W.B.M. paid claimant gratuitously following his injury. W.B.M 
was not identified as the party responsible for paying claimant 
for his services. Claimant was paid in cash in an apparently 
undocumented transaction . 

W.B.H. was not identified as the authority in charge of the 
work or the party for whose benefit the work was performed. 

Claimant was not an employee of W.B.M. on the injury date. 

CONCLUSIONS OF LAW 

TBERBPORE, it is concluded: 

Claimant has not established that he was an employee of 
defendant W.B.H . on his injury date . 

ORDER 

TBERBPORE, it is ordered: 

Claimant take nothing from these proceedings. 

Defendants pay costs of this action. 

Signed and filed this 1/Ji._ day of August, 1984. 

HHISSIONBR 

BBPORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES P. BURGERT, 

Claimant, 

vs. 

PUTURB FOAM, INC., 

Employer, 

File No. 606720 

A P P E A L FI l ED 
and 

D E C t S t O N AUG 30 l984 

ARGONAUT INSURANCE COMPANIES, 

Insurance Carrier, 
Defendants. 

Claimant appeals from a review-reopening decision in which 
he was awarded benefits for permanent partial disability to his 
right knee but denied benefits for disability related to his 
back. The record on appeal consists of the transcript of the 
review-reopening proceeding together with claimant's exhibit 1 
and defendants' exhibits A through C; the pleadings contained in 
the record and the briefs and arguments of the partie s or, appea l. 

ISSUE 

Whether or not the disability related to claimant's bac k is 
causally related to his prior compensable knee injury. 

STATEMENT OF ·rue CASE 

Evidence germane to the issue o n a ppeal is: twer1ty-six r qar 
old claimant had a prioc injury t o his right knee whi(e playing 
football in high school in 1973. He had surgery in February o f 
1974 for removal of the right medial meniscus and lateral 
meniscus. 

On September 21, 1979 while employed by defendant employer 
claimant received an injury when a bun of foam fell on his right 
knee. Claimant came under the care of Timothy C. Fitzgibbons, M.D., 
an orthopedic surgeon on October 2, 1979. Claimant was treated 
conservatively until November 2, 1979 when his knee was injec ted 
with Marcaine and Depo-Medrol and also some Xylocaine. He 
returned to Dr. Fitzgibbons on November 16, 1979 still having 
pain and an arthrogram was performed at that time. A tear of 
the medial men iscus was noted. On December 7, 1979 c laimant 
underwent an arthroscopy and arthrotomy. He was noted to have 
multiple small tears of his medial miniscus as well as a larger 
tear posteriorly. Also noted when the knee was entered was some 
chondromalacia of the cartilage of his femoral condyles and 
tibial plateau. Due to the previous surgery and the chondromalacia 
of the claimant's knee his recovery was estimated to be somewhat 
slower than the normal menisectomy. The minimum of two months 
was estimated. Follow-up care was conducted over the next two 
years with claimant continuing to complain of recurrent trouble 
with his right knee and some swelling and catching. On January 
10, 1982 another arthroscopic examination, joint debridement and 
irrigation and injection with Depo-Medrol and Marcaine was 
performed. A lateral meniscal flap tear was removed. 

In February 1982 Dr. Fitzgibbons indicated that he told 
c laimant he would have to live with his problem. He thought 
c laimant would eventually need a total knee replac ement. 

Claimant testified that after he returned to work in February 
1982 his lower back started to bother him after about a week. 
He indicated no special incident occurred. He had been walking 
with a limp and felt he was getting cramps in his back. In 
August of 1982 claimant saw Dr. Fitzgibbons with complaints of 
pain in his low back and right leg and some mild discomfort in 
the left leg. Dr. Fitzgibbons reported that claimant indicated 
he had been having this pain for about a month and that it had 
recently been getting worse. Examination disclosed dec r eas ed 
ankle jerk on the left and discomfort with straight leg rai s ing 
on the right. Both ankle jerks we re hypoactive and made ass es sment 
difficult. Dr. Fitzgibbons thought there were enough signs to 
warrant the thought of a possible herniated disc. The diag nosi s 
at the time was lumbosac ral strain with possible right lower 
extremity (adiculopathy. 

Claimant was hospl t alized for conservative treatmen t but 
s hortly after discharge compl a ined o f s ignif icant dis co mfort 
down his left leg. A lumbar myelogram was conduc ted on Oc t ober 
l, 1982 and a lumbar laminec t omy wa s pe rfo rmed on Octobe r 7, 
1982. 

Dr. Fitzgibbons relea sed c l a imant t o return to wo rk on 
January 10, 198 3 . Claimant apparently returned to work and was 
laid off. Dr. Fi tzgibbons i ndicated that c laimant reported t o 
him that he had some discomfort. He s aw c laimant on February 
11, 1983. Examination disclosed c laimant s till had some moderat e 
limitation of motion due to back discomfort and some occasional 
numbness in his left foot but straight leg raising was negative 
at that time. Dr. Fitzgibbons gave a fifteen percent permanent 
pJrtial disabil i ty to t he body as a whole ra t ing f o r the bac k 
injury. 
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Dr. Fitzgibbons reported on August 24, 1982: 

In regard to the cause of the patient's symptoms, I 
suppose, the fact that he has had to favor that 
right knee for so long, could have put excess 
stresses on his low back and at least could have 
been a contributing cause to his back pairt, but 
there is no way of proving that. I dort't think 
anyone can be sure. 

In a report dated September 28, 1982 De. Fitzgibbons reported: 

We had a long discussion about the pros ar,1 cons 
of surgery, and the fact that we can't guararit \!e 
anything, and even with the biggest disc sometimes, 
if the nerve does not recover, t he patients don't 
get better. Mr. Burgert under s tands and wants to 
proceed. 

We had tentatively planned on scheduling the 
myelogram for next week. However, the patient also 
discussed, with me, the fact that unless he can 
relate his herniated disc symptoms and his back 
pain to the fact that his knee is so disabled and 
he has had to walk with a limp, that he will have 
trouble getting any coverage and have trouble with 
payment of the bills. 

In a previous report, I nOtPd that t felt that 
the fact that the patient has had t o limp on the 
right leg, certa i nly was a cort t ributing cause to . 
his back pain, but I could not say with any certainty 
that it was the cause of his present symptoms 
exclusively. 

I even told the patiPnt that I would discuss 
this with some of my other coll eagues, to see what 
their feelings were. It is pr e tty much my feeling 
and the consensus of some of the members of our 
office, that there is no way that any one can say 
with any certainty that a lower eKtremity problem, 
which causes a limp, can be the cause of a herniated 
disc or low bac k strai n . 

We all feel that certainly an abriormal gait, or 
a limp--such as Mr. Burgert has had--puts excess 
stresses on the back and, thus, can be the cause of 
development of mechanical low back pain and even 
the final element of disc herniation, if that 
occurs. 

However, to again comment on the cause and 
affect relationship of a herniated disc, I believe 
that I can state that I think the fact that the 
patient has had disability--from his right knee 
injury and degenerative arthritis, which has caused 
him to limp and certainly put excess stresses Ort 
his back--it was a contributing cause at the least, 
to his back pain. If, indeed, he does turn out to 
have a herniated disc, I, again, feel that this 
could be a contributing cause to that. 

Again, however, I must state that there is no 
way for anyone to say with absolute certainty that 
there is a cause and affect relationship one way or 
the other. In any event, it is my feeling that 
this patient has significant disability and has a 
high likelihood of a herniated disc. I certainly 
feel that it would be advantageous for us to do a 
myelogram, to see if there 1s some way that we can 
help him with surgery. I would hope that there 
could be some way to get some sort of coverage for 
his bill, so this could be arranged. 

Claimant testified that he is five feet nine and one-half 
inches tall and weighs 267 pounds. Prior to his injury he 
weighed about 202 pounds. He lives at home with his parents a nd 
does some work around the house. 

Claimant's mother testified that the claimant had never 
complained of back pain until after the last knee surgery. 

A long time friend of claimant testified that he had never 
heard claimant complain of back problems until May 1983. 
Claimant had complained of left leg problems prior to that. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 21, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. FiscAer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945) . A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Work~, 247 Iowa 691, 73 N.W.2d 
732 (1955). - The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 ([960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notbe 
c~uched in definite, positive or unequivocal language. Sondag v . 
Ferris Hardware, 220 N.W.2d 903 ( Iowa 1974). However, the 
expert opinion may be accepted or r e jected, in whole or in part, 
by the t rier o f fac t. Id. at 907. Further, the weight to be 

given to such an op1n1on is for the finder of fact, and tha t may 
be affected by the completeness of the premise given the exert 
and other surrounding circumstances. Bodish, 257 Iowa 516 pl)) N w 

2
d 

867. See a lso Musselman v. Ce~tral Telephone Co. 261 low~ 352 · · 
154 N. W. 2d 128 (1967). - ------ '---=..:.' ' 

Whe n a worker sustains an 1n1ury, later sustains another 
i njury, and subsequently seeks to reopen ari award predicated on 
the fi r st injury, he or she must prove one of t wo things: {a) 
that the disability foe which he or she seeks additional compensation 
was prox imately caused by the first irijury, or (b) th,t the 
second injury (and ensuing disability) was proximat~ ly caused by 
the first injury. DeShaw v. Energy Manufacturing Company, 192 N.W.2d 
777, 780 (Iowa 1971). 

An injury to a scheduled member which, because of after-effects 
(~r compensatory change), creates impairment to the body as a 
whole entitles claimant to 1ndustr1al disability. Barton v. 
Nevada Poul try Co., 253 Iowa 285, 110 N.W.2d 660 (1961). ----
Dalley v. Pooley Lumber~<?_:., 233 towa 758, 10 N.W.2d 569 (1943). 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Ba r ton, 253 Iowa 285, 110 N.W.2d 660 Dailet, 233 Iowa 758, 10 N.W.2d 
569. 

ANALYSIS 

That the knee injury is causally related to the employment 
is not in dispute. That there is a relationship between the 
back condition and the knee injury on thP. other hand is much 
mor e problematical. Reviewing the report of Dr. Fitzgibborts 
dated Augu~t 24, 1982 leads to the conclusion that Dr. Pitzg1bboris 
considers the probability of nexus between the knee injury and 
the back injury to be speculative and conjectural. Dr. Pitzgi.bbo11s' 
doubt as to causal relationship was not greatly overcome after 
consultation with his colleagues. He indicates in his report of 
September 28, 1982 that he believes the back pain was contributed 
to by e xcess stresses Jut on his back by the limp which was 
caused by the injury and degenerative arthritis to his k11'!e. lie 
then goes on to recite that in the event a herniated disc were 
to be found, this could be a contributing cause to that. Dr. 
Fitzgibbons reiterates that there is no way to state with 
ce r taint y the cause and effect relationship one way or the other. 
Of course cer tainty is not necessary but it must be an opirtion 
tha t is beyond mere surmise. When the reports of Dr. Fitzgibborts 
are t a ken as a whole, they fall short in being pursuasive that 
claimant ' s back condition has the necessary riexus to the injury 
or iginally received by claimant to his kriee on September 21, 
1979. 

FINDINGS OF FACT 

l. Claimant was employed by Future Foam, In .: ., 011 September 
21, 1979. 

2 . Claimant hurt his eight knee while work1n~ on September 
21, 1979. 

3. Defendants filed a memorandum of agreement ort Oc tob•t 
19, 1979. 

4 . The testimony indicates that ctnimant was p~1d for 111 
time lost prior to December 31, 1981. 

5. Claimant has proven by a prepondecanc" of the e·11de11c• 
that the rieed for additional surgery was caused by thP injury of 
September 21, 1979. 

6. Claimant started missing work or, January 10, 1982 arid 
returned to work on February 16, 1982. 

7. Claimant sustained permaner,t parttll d1sabil1ty to hts 
knee because of the injury of September 21, 1979. 

8. Claimant proved by a prepouderaucP. of the ev1denc-e that 
he sustained a seven percent (7\) toss to the leg because of the 
injury of September 21, 1979. 

9. Claimant failed to prove by a preportderance of the 
evidence that a lumbar disc problem was related to the Srptember 
21, 1979 injury. 

10. Claimant incurred certain medical expenses which are 
related to the knee irtjury. 

CONCLUSIONS Of LAW 

Claimant was employed by defendaut employer on SP.ptember 21, 
1979. 

Claimant sustained an injury to his knee arising out of artd 
in the course of his employ~ent on September 21, 1979. 

Claimant should be paid an additional five aud two-sevenths 
(5 2/7) weeks of healing period compensation at thP stipulated 
rate of eighty-one and 62/100 dollars ($81.62) per week. 

Claimant should be paid fifteen and four-tenths (15.4) weeks 
of permanent partial disability compensation at the stlpulated 
rate of eighty-one and 62/100 dollars (S81.62) per week. 

Claimant should be paid the following medical expenses: 

Medical Anesthesia Associates (1-11-82) $ 273.00 
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Or s . Gross , Iver son , Kra tochvil and 
Klein , P.C . (Dr . Pitzgibbons) 

ORDER 

1,030.00 

lfHBRBPORB, t he rev iew- reopeni ng decis ion is he r eby af fi rmed. 

TRBRBPORB, it is ordered : 

Tha t defendants pay unto cla i mant an add itional five and 
two- sevenths (5 2/7 ) weeks o f heal i ng pe r iod compensation at the 
rate of eighty-one and 62/100 dollar s ($81 .62) pee week. 

That defendants pay unto c l aiman t fif teen and four-tenths 
( 15.4) weeks of pe r•anen t par tial d i s ab i l i t y compensa tion at the 
rate of eighty-one and 62/100 dol l ar s ($81. 62) per week. 

That defendar. ts pay unto c l aimant the fol l owi ng medical expenses . 

Nedical Anesthes ia Assoc iates ( l - 11- 8 2) 
Ors. Gross, Iver son, Kratochv il and 

Klein, P. C. (Dr . Pitzg ibbons) 
$ 273 . 00 

1,030.00 

Costa of t he appe al are t axed to the appel l ant. 

( 
Interes t on t his awa rd is to acc r ue pursuant to section 85.30, 

Code of Iowa, fr om the da t e of this decision. 

[ 
Signed and f i l ed this c:Jt:J day o f August, 1984 . 

~ - - -~ 
~,L#JJ/:!__""- ~ 
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I NDUSTRIAL COMM ISS TONRR 

BEFORE THE IOWA I NDUSTRIAL COMM ISSIONER 

JAMES BURGERT, 

Claimant, File No. 606720 

vs. 

PUTURE POAM, I NC. , 

Employer, 

and 

ARGONAUT I NSURANCE COMPANIES , 

Insu r ance Ca r rier, 
Defendants. 
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NDUSiRIII. CCMIUSSIOHPI 

This matter came on f or hearing at the Pottawattamie County 
Courthouse in Council Bluffs, Iowa on October 4 , 1983 at which 
time the record was closed. 

A review of the commissioner ' s file rev~a l s that an employees 
first ~eport of injury was filed on October 3, 1979. A memorandu• 
of agreement calling for the payment of $81 . 62 was filed on 
October 3, 1979. The record consists of the t e stimony of the 
claimant, Donna J ean Burgert, Edward Fox and Je r ome Riler 
Eledge, Sr.; claimant's exhibit l ; and defendants' exhib ta A, 8 and C. 

ISSUES 

The issues for determination are: 

1) Whether there is a causal connection between the claimant's 
injury and his condition; 

2) The nature and extent of disabi l ity; and 

3) The payment of cer tain medical expenes. 

STATEMENT OF TBS EVIDENCE 

Claimant, age 26, testified that he lives in Council Bluffs 
wlth hls parents. Be testified that he made it through the 

e l eventh grade at school after hall-½ng quit for a time. He 
t e stified that he was involved i n a number <> f sports at school 
and hurt his right knee 3t a practice game. This resulted in 
surgery by Robert Klein, M. o., an Omaha orthopedist, in P~bruary 
197 4 . 

Cl a i mant fir st worked f o r this employer after he l eft school . 
He wor ked for defendant for about si x mon t hs before becoming 
empl oyed by the Pami da warehouse. He then hecame employed by an 
excavating company as a laborer. lie then became a pact-time 
replacement through llelp, Inc. foe defPndanl. and was hired on by 
t hem as a permanent empl oyee. 

Claimant testi f ied that he injured his right knee at work on 
September 21, 1979 . Claimant testified that he was assisting in 
moving foam to a saw when the foam fell on ~laimant's eight knee. 
Cla i mant testified that he reported the injury and finished out 
the day despite eight knee s welling. Claim,,nt testified that he 
sought medical treatment after work. Claimant testified that he 
went to Mercy Hospital and that he was instructed to use ice 
water soaks and told to sec a physic i an the following day. 
Claimant did not return to wor k on the foll owing day. 

On October 2 , 1979 claimant was seen by Timothy C. Fitzgibbons, 
M.D., an orthopedic surgeon who practices with Dr. Kle in. Dr. 
Fit zgibbons noted that x-cays of the eight knee taken on September 
21, 1979 revealed that there was some calcification along the 
joint l ine with no fracture. Physical examination by Dr . 
Fitzgibbons revealed that the knee didn ' t appear to be painful. 
Ther e was full range of motion and no instal>ility. Or. Fitzgibbons 
thought that claimant had sustained a contu~ion of the right 
knee and a possible hyperextension of the knee. 

Claimant returned to see Dr. Pitzgibbons on October 19, 1979. 
Cl aimant was complaining of pain and poppin~ in his knee and 
also some aching down his leg. Be was started on outpatient 
physical therapy. On November 2, 1979 cla i mant again saw Dr. Pitzgibbons 
and he injected claimant's knee with Marcaine, Depo-Medrol and 
Xylocaine. On Nov ~mbe r 16, 1979 he returned and was still 
having pain and s welling so claimant had an arthrogram performed 
on him. A tear of the medial meniscus was noted. 

Claimant was subsequently admitted to the hospital on 
December 6, 1979. An acthroscopy and arthrotomy wee~ performed. 
Claimant was noted to have sustained multiple small tears of his 
media l meniscus as we l l as a larger tear pos ter iorly. or. 
Fitzgibbons noted some c hond comalacia of the cartilage of the 
femoral condylus and tibi a l plateau when the knee was entered. 

Claima nt was released from the hospital but continued to 
have considerable pain and swel l ing. He could hardly move his 
leg. On January 1, 1980 claimant was admitted to Mercy Hospital 
in Counci l Bluf f s, Iowa and remained ther e until January 12 
1980. An extensive course of physical therapy was conducted 
during th i s hospitalization. A~ that time he had from minus 10 
to 75 degrees of motion. Physica l the r apy was continued on a 
twice-weekly basis. De. Fitzgibbons saw claimant again on 
February 15, 1980. Or. Fitzgibbons released claimant for light 
duty. Claimant had occasional swelling, but his range of motion increased. 

Claimant returned to work as instructed . or. Fitzgibbons 
saw claimant again on Ma r ch 14, 1980. Claimant was still having 
trouble. He reported some popping and catching in his knee, but 
did not think there was as much s welling as there was before. 
Dr. Fitzgibbons asparated the knee of secos;inguineous fluid and 
injected the knee with Xylocaine, Marcaine Jnd Depo-Medrol. 
Claimant was told to keep his knee active. 

Claimant saw Dr. Pitzbiggons on August 1, 1980. Claimant 
reported that he was working. There was range of motion from -3 
t? 95: degrees. He had no effusion. He had minimal limp. or. 
Fitzgibbons fe lt claimant had reached maximum recovery and 
forecast permanent partial impairment. 

Claimant was seen again on February 22, 1981 and c laimant 
C?mplained to De. Fitzgibbons that he was having periodi c 
discomfort. Claimant had minimal effusion hut had full range of 
mot~on . At that . time a ten percent permanent partial impairment 
rat~ng for t~e eight leg was assigned. or. Klein had previously 
as~ign~d a five pe~cen~ rating for the 197 4 eight knee injury. 
Accordingly, Dr. Fitzgtbbons indicated that c laimant had a total 
imp~icment of twelve percent, seven percent of whi ch could be 
assigned to the instant injury. 

Claimant continued to see De. Pitzgibbons and had recurrent 
tco~ble with his eight knee. The two spoke of surgical procedues 
again in December 1981, but surgey was not done at that time. 
An artho~copic _examination, joint debridement and irrigation 
with an 1nject1on with Oepo-Medrol and Moc ca ine and a torn 
lateral medical meniscal flap was removed on January 10, 1982. 

In February 1982 De. Fitzgibbons indicated that he told 
claimant he would have to live with his problem . He thought 
claimant would eventually need a total knee replacement. 

After claimant returned to work again in February 1982 he 
was _a saw operator, having been promoted to this position by 
seniority. Claimant testified that his lower back started to 
bother him after he had returned for about a week. Claimant 
i ndi cated that no special incident happended which would have 
injured claimant's back. Claimant testified that he had been 
walking with a limp. Claimant felt he was getting cramps in his back. 
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Claimant told Dr. Fitzgibbons of his back problems in August 
1982. Cl aimant was examined an~ was foun~ lo have a decreased 
ankle jerk on the left and discomfort with straight leg raising 
on the right. Both ankl-e jerks were hypoactive and made assess
ment difficult. Otherwise, the neurologic Pxamination was 
within normal limits. llowever, Dr. Fitzgibbons thought there 
vece enough signs to warrant the thou3ht of a possible hPrniated 
disc. X-rays of the lumbar spine showed no significant bony 
abnormalities. The diagnosis at the time w~s lumbosacral strain 
with possible right lower extremity radiculrypathy. Claimant was 
admitted to the hospital. The hospitalization helped claimant 
for a short time, but shortly after he left the hn~pital he 
began having discomfort down his left leg. A myelogr~m was 
discussed. A lumbar laminectomy was conducted on October 1, 
1982. A lumbar laminectomy was conducted on October 7, 1982. 

or. Fitzgibbons released claimant to return to work on 
January 10, 198). Claimant apparently returned to work and he 
was laid off. Dr. Fitzgibbons indicates th1t claimant reported 
to him that he had some discomfort. Claimar,t saw Dr. F1tzqibbons 
on February 11, 1983. On examination claim.int still had some 
moderate limitation of motion due to back discomfort. Claimant 
had some occasional numbn~ss in his left foot, but straight leg 
raising was negative at the time. Dr. Pitzqibbons ~ave a 
fifteen percent permanent partial disability to the body as a 
whole for the back injury. 

Dr. Fitzgibbons made periodic reports concerning claimant's 
condition. Of primary concern is the causation of claimant's 
back problems and Dr. Fitzgibbons wrote two letter with regard 
to the ~atter. In a letter dated August 24 , 1982 Dr. Fitzgibbons 
made the following st3tement: 

In regard to the cause of the patient's symptoms, I 
suppose, the fact that he has had to favor that 
righ t knee for so long, could have put ~xcess 
stresses on his low back and at least could have 
been a contributing cause to his back p,in, but 
there ls no way of proving that. I don't think 
anyone can be sure. 

Re than wrote a 
September 28, 1982. 
show the reader the 

more lengthy explanation of causation 
Although this excerpt is lengthy, it 

difficulty of the causation issue: 

In a previous report, I noted that I felt that the 
fact that the patient has had to limp on the right 
leg, certainly was a contributing cause to his back 
pain, but I could not say with any certainty that 
it was the cause of his present symptoms exclusively. 

I evon told the patient that I would discuss this 
with some of my other col l eagues, to see what the-le 
feelings wece. It ls pretty much my feeling and 
the consensus of some of the m~mbers of our office, 
that there ls no way tha t any one can say with any 
certainty that a lower extremity problem, which 
causes a limp, can be the cause of a herniated disc 
or low back strain. 

we all feel that certainly an abnormal gait, or a 
limp--such as Mr. Burgert has had--puts excess 
stresses on the back and, thus, can be the cause of 
development of mechanical low back pain and even 
the final element of disc hecnlatlon, 1f that 
occurs. 

uowevec, to again comment on the cause and affect 
(sic) relationship of 3 herniated disc, 1 belleve 
that l can state that I think the fact that the 
patient has had disability--fcom his eight knee 
injury and degenerative arthritis, which has caused 
him to limp and certainly put excess stresses on 
his back--it was a contributing cause at the least, 
to hl~ back pain. If, indeed, he does turn out to 
have a herniated disc, I, again feel that thls 
could be a contributing cause to that. 

Again, however, I must state that there ls no way 
roe anyone to say with absolute certainty that 
there ls a cause and affect relationship one way or 
the other. In any event, It ls my feeling that 
this patl~nt has significant disability and has a 
high likelihood of a herniated disc. t certainly 
feel that it would be advantageous for us to do a 
myelogcam, to see if there ls some way that we can 
help him with surgery. 1 would hope that there 
could be some way to get some sort of coverage for 
his bill, so this could be arranged. 

on 
wi 11 

Claimant testified that he returned to work on January 10, 
1983. He only worked that day. Claimant testified that the 
plant manager told him about two weeks later that he was fired. 
Claimant testified that he had not worked since January 10, 198). 
He has applied for a number of jobs. 

on cross-examination, claimant testified that he was five 
feet nine and one-half inches tall and weight 267 pounds. He 
used to weigh 202 pounds. Claimant lives at home and_does some 
of the wock around the house. He testified as to the Job 
a llcations he has made. Claimant testified that when he went 
tgpwork on January 10, 1983 there was a half schedule and that 
he was told that a position was not open for him. Claimant 
received unemployment compensation fcom January 1983 foe a 

.... w.zw•w 

period of 36 weeks. 

Donna Joann Burgert is claimant's mother. She testified 
that clai~ant never compla~ned of back pain until after the last 
knee surgery. 

Edwacd Pox is a friend of claimant and has known him for 
over t welve years. He testified that he never heard claimant 
complain of back problems until 11ay 198.3. , laimant complained 
of left leg problems prior to that. 

Jerome Riley Eledge has been Future Foams pl int m1n.1gec for 
five years. He testified that the company used an outside 
agency, Help, Inc., to obtain employees on ~n approval basis. 
If an employee worked out after six months he will be hired by 
defendant employee as a permanent employee. He stated that 
claimant was eligible foe rehire. He said lhat claimant's 
position had been filled by another but that claimant could be 
rehired by defendant through one of agencie~. 

On cross-examination, the witness testilied that he was 
satisfied with claimant's performance prior to his discharge. 

APPLIC/\BLE L/\W 

1. Section 8S.3 and 8S.20, Code of low,, confer jurisdi~tion 
on this agency 1n workers' compensation matters. 

2. By filing a memorandum of Jgceement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and 1n tl,e course of employ
ment. Freeman v. L~pes Transport Co., 227 N.W.2d 143 (Iowa 
197S). This agency cannot set this memorandum of agreement 
aside. Whillics and Sons, Inc. v. Kaer, 180 N.W.2d 444 (Iowa 
1970 l • 

). The claimant has the burden of proving by a preponderance 
of the evidence that the inJury of September 21, 1979 is causally 
related to the disability on which now bases claim. Bodlsh 
v. Fischer, Inc., 2S7 Iowa 516, 133 N.W.2d 867 (196S). Lindahl 
v. L. 0. BQS4s;-236 Iowa 296, 18 N.W.2d 607 (19 45). A possib1lity 
1s lnsufflcfent, a probability is necessary. Burt v. John 
Deere Wate rloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (195S). 
The ~uestlon of causal connection is essentially within the 
domain of expert testimony . Bradshaw v. Iowa Methodist Hospital, 
2S1 Iowa 375, 101 N.W.2d 167 (1960). 

4 . Rowever, expert medical evidence must be considered with 
all other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of expects need 
not be couched in definite. positive or unequivocal language. 
Sondag v. Perris Racdwace, 220 N. W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, ln whole or in 
part by the trier of fact. Id. at 907. Further, the weight to 
be glven to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
S16, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa )52, 154 N. W.2d 128 (1967). 

s. When a worker sustains an injury , later sustains another 
lnjucy, and subsequently seeks to reopen an award predi cated on 
the first injury, he or she must prove one of t wo things: (al 
that the disability for wh ich he or she seeks additional compen
sation was proximately caused by the first injury, or (b) that 
the second injury (and ensuing disabi lity) was proximately 
caused by the first inJury. Deshaw v. Energy Nanufacturinq 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

6. An injury to a scheduled member wh ich, because of 
after-e ffects (or compensatory change), creates impalement to 
the body as a whole entitles claimant to industrial disability. 
Barton v. Nevada Poultry Co., 2S3 Iowa 285, 110 N.W.2d 660 
(1961). Dailey v. Pooley Lumber Co., 2)) Iowa 758, 10 N.W.2d 
S69 ( 194 3). 

7. If a claimant contends he has industrial disability he 
has the burden of proving his injury results in an ailment 
extending beyond the scheduled loss. Kellogg v. Shute and 
Lewis Coal Co., 256 Iowa 1257, 130 N.W.2d 667 (1964). 

8. In Graves v. eagle Iron Works, 331 N. W. 2d 116 (Iowa 
1983), th' court held that the compensation for claimant's 
scheduld leg injury was limited by statute to the specific 
impalement and not measured by industrial disability. 

section 8S.34(1), Code of Iowa, provides for healing period 
to be paid from the date of injury u~til the clalman~ has 
returned to work or it is medically indicated that significant 
improvement from the injury ls not anticipated or until the 
employee is capable of returning to employment substantially 
similar to the employment in which the employee was engaged at 
the time of injury, whichever occurs first. 

section 85.27, Code of Iowa, provides in pa rt : 

The employer, for all injuries compensable under 
this chapter or 85A, sha ll furnish reasonable 
surgical, medical, dental, osteopathic , chiropractic, 
podiatcic, physical rehabilitation, nursing, 
ambulance and hospital services and supplies 
therefor and shall allow reasonably necessary 
tcanspoctation expenses incurred foe such services. 
The employer shall also furnish reasonable and 
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necessary crutches, artificial members ~nd appliances 
but shall not be required to furnish mo,e than one 
set of permanent prosthetic devices. 

ANALYSIS 

Before discussing the result in broad t e rms, the medical 
evidence must be discussed. or. Fitzgibbons wrote a letter on 
January 7, 1980 wherein he indicated that the chondromalacia was 
due to wear and tear secondary to previous surgery, the stress 
of time, and the injury. I have no difficulty in relating 
claimant ' s knee problems to the injury. Tha re w~s ~ suff icient 
continuum of events to find as a fact that the knee problems and 
disability ace related to employment. 

The fighting issue in the case is the causation of the back 
difficulties. Claimant has not proven that the disability foe 
which he seeks additional compensation was proximately caused by 
the first injury. He has made a case, however, indicating that 
the first injury caused the second injury. He did not prove the 
back injury was caused by the original S~ptr mber 21, 1979 knee 
injucy since there was nearly three years' time which passed 
before the inception of back pain. However, the second De Shaw 
test allows recovery in a case such as this where a second 
injury is caused by a work-r elated injury. 

I usually do not ~uote from medical reports as extensively 
as I have in this case. The sections quot~l wer e set forth in 
their entirety in order that the reader who is not familiar with 
the case might more fully understand the problem I had with the 
case . . The first quote from the August 24, 1982 letter uses the 
subjunctive mode extensively. It does give us an inkling that 
the doctor may be unsure of the burden of proof to be applied. 
Dr. Fitzgibbons uses the words "could" and "can• in conjunction 
with "absolute certainty.• The burden is still upon the claimant 
to prove that he has a claim by a preponder ilnce of the evidence. 
This has not been done in this case . 

While I have never held to a ritualistic interpretation of 
the standard of proof, some adherence ~o the standards is 
necessary in order t o maintain some sense of predictability. 
Therefore, claimant's case alleging that the back injury was 
cuased by the knee incident must fail. Claimant will, however, 
be allowed to recover for his loss to his eight leg. Claimant 
will be awarded a seven percent loss of a l eg or 15.4 weeks of 
permanent partial disability compensation. 

As fa r as healing period is concerned, it is unknown what 
healing period is concerned, it is unknown what healing period 
has been paid. It is clear, however, that c laimant should be 
paid healing period compensation, if he has not been so paid, 
for the period of January 10, 1962 to February 15, 1982, a 
period of 5 2/7 weeks. This is for the time period when claimant 
had his last surgery to the right knee. 

Certain medical expenses have been submitted for payment. 
Only those related to the injury should be paid: 

Medical Anesthesia Associates (l-11-82) 
Ors. Gross , Iverson, Kratochvil and 

Klein, P.c. (Dr. Fitzgibbons) 

$ 273.00 

1,030.00 

The last amount represents unpaid amounts for the January 
1982 surgery. 

FINDINGS OF FACT 

1. Claimant was employed by Future Foam, Inc . on September 
21, 1979. 

2. Claimant hurt his right knee while wotking on September 
21, 1979. 

3. Defendants filed a memorandum of agreement on October 
19, 1979. 

4. The testimony indicates that c laimant was paid for all 
time lost prior to December 31, 1981. 

5. Claimant has proven by a peponderance of the ev~d~nce 
that the need for additional surgery was caused by the inJury of 
September 21, 1979. 

6. Claimant started missing work on January 10, 1982 and 
returned to work on February 16, 1982. 

7. Claimant sustained permanent partial disability because 
of the injury of September 21, 1979. 

8. Claimant proved by a preponderance of the evidence that 
he sustained a seven percent (71) loss to the leg because of the 
injury of September 21, 1979. 

9. Claimant failed to prove by a preponderance of the 
evidence that a lumbar disc problem was related to the September 
21, 1979 injury. 

10. Claimant incurred certain medical expenses which are 
related to the injury. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction over the parties and the 
subJect matter. 

2. Claimant was employed by defendant employer on September 
21, 1979. 

3. Claimant sustained an injury arising o u t o f and in the 
course o f his employment on 3eptembec 21, 1979. 

4 . 
(5 2/7) 
rate of 

Claimant should be paid an additional five and two-sevenths 
weeks of healing period compensation at the stipulated 
eighty-one and 62/100 dollars ($81.62). 

5. Claimant should be paid fifteen and four-t ~nths (15.4) 
weeks of permanent partial disability comp~nsat1on lt the 
stipulated rate of eighty-one and 62/100 dollars ($81.62). 

6. Claimant should be paid the following medical expenses, 
to wit: 

Medical Anesthesia Associates (1-11-82) 
Ors. Gross, Iverson, Kratochvil and 

Klein, P.c. (Dr. Fitzgibbons} 

ORDER '.· 
,! • • 

$ 273.00 

1,030.00 

IT IS THEREFORE ORDERED that defendants pay unto claimant ~n 
additionwl five and two-sevenths (5 2/7) weeks of healing period 
compensation at the rate of eighty-one and 62/100 dollars ($81.62) 
per week. 

IT IS FURTHER ORDERED that defendants pay unto claimant 
fifteen and four-tenths (15.4) weeks of permanent partial 
disability compensation at the rate of eighty-one and 62/100 
dollars ($01.62) per ~eek. 

IT IS FURTIIER ORDERED that defendants pay unto claimant the 
following medical expenses, to wit: 

Medical Anesthesia Associates (l-11-82) 
ors. Gross, Iverson, Kratochvil and 

Klein, P.c. (Dr. Fitzgibbons) 

$ 273.00 

1,030.00 

Costs are taxed to defendants pursuant to Industri3l Commis
sioner Rule 500-4.33. 

Interest on this award is to accrue pursuant to Section 85.30, 
Code of Iowa, from the date of this decision. 

Defendants ~re ordered to file a final report. 

Signed and filed this 9~day of April, 1984. /_J 2: -"-v "ll1 /FJ/1,,,. Sitt~~ e,,u~ • 
UTY INDUSTIUAL COMMISSIONER 

BEFORE THE IOllA lNOU.,rq141., :D '111 :;S [,JNl::I< 

HELENE. BURR, 

Claimant, 

-------- - --- ---- . ·-- - --- -- --- --------- --- -

vs. 

(:Rl::STVIEW MANOR, 

Employer, 

and 

AID INSURANCE SERVICES, 

Insurance Carrier, 
Defenda nts. 

PILI> NO. 723192 

A fi B I T R A T I O N 

J> E C I S I O N 

----------------------
INTRODUCTION 

This is a proceeding in arbitration brought by the claimant, 
Helen E. Burr, ~gainst her employer, Crestview Manor, and its 
insurance carrier, Aid Insurance S~rvicP.s, to recover benefits 
under the Iowa Workers' Compensation Ac t as a result of an 
injury she sustained January 6, 1983. 

This matter came on for hearing be fore the undersigned 
deputy industrial commissioner at the courthouse 1n Port Dodge, 
Iowa June 12, 1984. The record was fully submitted on that date. 

A review of the industrial commissioner's file indicates 
that a first report of injury was filed J anuary 12, 1983. 

The record in the case cons ists of the testimony of claimant, 
of Joseph H. Sherman, and of Ali ce Lynette Patch; of claimant's 
exhibits 1 through 13; and o[ ,lef~nda nts ' exhibits A through G. 

ISSUE5 

The issues to be resolved .-He: 

l. Whether claimant received an injury which arose out of 
and in the course of her employment. 

2. Whether a causal relationship exists between claimant's 
injury and her disability. 

3. Whether claimant is P.ntitled to benefits anj the nature 
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and extent of 3ny ent1tlnment. 

4 . Whether Cl3lmint 16 nnt1tl,•1 to piym•nt or c rt1I, 
a ed1c.1l expenses under S"Ct 10n llS. 17. 

5. Claimant's rate of weekly compcnGJt1on 1n th cvnnt of 
an award. 

REVIE~ OP GVIOEN'~ 

At hearlng, the p<1rt1er; StlpulJtnd thll •\Jim,rnt' Jro 
weekly wage was $292.00, that shn wns p,1 I on a hiw••kly b,~I , 
and that she was nnt1tl d to on cxr-mptlon. Thy 11,o 1illp1llt 
that medical bills were f,ir ~nd r ,sonohlc If ,u ,111 1 •l HPci 
to claimant's injury. 

,Clain111nt, Helen Elizabeth Sure, tcst1find Ln hr own l h 1r. 
Claimant 1s single and 1s 49 yrars <>1'1. Cl im mt 1s , r I I t ,, 1 
nurse who has been employed at CrPGtvlnw Hanor Cor snvnn y 1 ,. 
Cla imant stated she rccclvrd nurse's trllnlng ot Dr,kn Unlv•r 1ty 
and 8 roadlawns Hospital in Des ~01ncs 1n 1~52-1951 Jnd conpl tn~ 
training through towa Western Community .,111•':I"• ClJI nrnl h.i 
been employed as a nurse s1nce 197 !. lier only oth,.c employr.ient 
was as a customer service rcprnoent,tlve for Beellne Fashions. 
She held this pos1t1on for sevnn years. Claimant dnscrlbed her 
injury thusly: ShP was seated on the s1dn oC ~ patient's be➔ 
wh~le giving the patient medi~atinn, she stood up: hnr leg~ 
slipped, she twisted her knPC, on1 f •lt sevnrn, t~~r1ng pain. 
She stated she attPmpted to remain at ~ork Initially s1tt1n~ In 
a wheelcha'r at the Manor lo rellnvc hPr pain. Whr•n hr conlltlon 
did not improve, her supervisor reterrcd her to Dr. B,own who 
subsequently rcrcrrcd her Lo or. Arotl~r tn. 

Claimant first saw Or. Brodersen January 13, 1981. She 
reported he prPscrlbed a mobilizer and crutches until Hay 1983. 
Claimant was unable to work durinJ this time. Th doctor also 
prescribed a TENS unit which cluimant n<> lon1ec usPq. C\n1m1nt 
apparently had two such units, the Cirst having be n founj 
defective after one week of use. ShP stated dnfcniants ~td not 
pay for the second unit and, ther •£urn, ,,v n thou~h rh w1s 
practically pain free while u,lnq then w~c unit, on effectlv 
unit is not avail.1ble to her. 

Or. Brodersen pPrform~d an arthoscop~ ln March 198J. 
Claimant reported that her doctors found severe dPJ~ner,t1vc 
arthritis in the kneP, Claimant disclosed that she had lnJured 
her knee in an auto accident in JQ65. She charactcr1~ed that 
inJury as consisting of severe lacerations and partial scveranc 
of the right knee cap. Claimant asserted that before her work 
Injury neither the effects of the ~uto lnJury nor her ~egenerative 
a cthr itla had hindered her work. Claimant admittPd her employm nt 
a pplica tion of 1977 notes she hos n limp. She ascribed hPr limp 
then to the fact thllt her I ~"I ir • ,,r l1l rer 1nJ l"IIIJthn. 'Hie 
statPd she hai:I w11lked without lllf1•ilt/ b"Corr• h•r J1nu . .11/ 1"181 
injury. She statro1 she now h:is :llff1 •ilty w~lktn•J anti hos a 
limp and knows It. At hellrln~, It wa:i ~ppu,•nt cl 1im,1nt wnl1<nd 
with a slight limp. 

Claimant ceturncd to work on a two and then a thr,..e tlay p0 r 
week schedule June 6, 198), ShP reported Or. Brodersen has only 
authorized her to work threP d1ys per w,..ek. Sh 0

, heroclt, docs 
not beliPve she could work morn than three d11ys per week, even 
though it would be financi1lly ~iv~nta1~ous tor her to do so. 
She stated she must "pass pills" two t1meo per day Jnd must mnkc 
rounds and perform pc,-.acribnd tr ,tmnnte for plltlents. She IQ 

"on her feet • on the Manor' & conc1 'I" I looro wh1 J,., lotnJ thes,.. 
dulies and hurts when walkln9 after ~l1n has been on lier feet 
awhile. 

Claimant rolllyed that her inJury has curtailed hnr other 
life activities. She stated that shn can no longer w~lk !or 
cxcrcisn and recreation nor bowl 11or hPon walk as ohn d1cl 
pr<?vious to her injury. She st,.tc,1 hror gencr 11 pnyo1enl health 
before her injury was good and that OhP has q~inctl more thon lO 
pounds sincP her injury because ah c1nnot cxccc1sP or JiPt 
pcop.:!rly now. Claimant can no lon,3cr clrlvc a &trai')ht stick ctC. 
She had to change apartments since she could not ascend an1 
descend basement stairs to do her laundry. She has had to stay 
with hPr parents or her child at timPs since she could not 
mana9e alone. Claimant ls now using Tylenol Ill or cxtrl 
strength Tylenol foe pain. De. Brodersen has told claimant to 
wa lk and cxeccisP. She st1ted she trys to walk two to thrne 
blocks on her days off. 

Claimant r;oported that her post-lnj•Jry p,,rt-time status 
precludes her receiving health inaurancn, vacation time, or 
r,ises. She sald she •r,-.PIS llkn lher employers) ~re w,tchlng 
me for any mistakP I make." 

Claimant stilted she has not been reimbursed for 680 miles of 
tcavPl for medical treatment. She statnd exhibit 2 evidences 
pcPscription ch3rJDS for which she hns not bn~n reimbursed and 
that all her hospit~llzatlons and medlcBl bills rel~ted to 
treatment of her knlle pcot,}Pm. Shl' nt.:stt?d exhlbl t 6 t!vl1lencu,l 
Blue Cross/BlUP ShiPld p3yment of hPC ~,cy Greeley MPdlc~l 
CPntcr bill. 

Clsimant stated she experiences problems with her right hip 
,1nd left heel as well as with her knee. She claimed she had not 
had such problems before her 1nJury. DefPndanto' objection to 
such testimony on tho grounds that the Pvldencn indicates a 
scheduled injury is overruled. 

on cross examination, it wao established that claimant now 

weiqhs seven pound l ss th n h" JI l l'l lun~ l'lll.!. Cl11m1nt 
explained that sh Jost 55 pooni:I, b•t~r n then 1ni Janu~ry 19SJ 
rollowing o t>onplt11l1t..it1on for , ,11 p ,·t•I h"H• conllt1on. 
She regained 35 p<>unds (ollo~lng hr 1n11r/ anJ now ~PIJhtn 2)0 
pouncis. Claimant elab<>c ;itnd on hnc I'll,• auto 1nj11r '/· She 
agreed she has describ d this 1nJury I lo~lng one ti~lf the 
right knee c,p. Cla1mant agr cd she waG hosplt3l1zed (or three 
months following thts 1n1ucy nnci thrn rncupPratnd lt h<>m for 
four months. A wir was place l 1n cl 11111)nt':; kn"n ;~p to lttach 
hPr p~tella to surroun1inj mu~c!P. ~1n1 ~nt a1reed tl11t exh1b1t 
A 1nd1~ates that thl~ wlc hos brQknn 1n two sepac,tr pl1ces. 
Cl111mant asserted, hOWl>V•r, that shn h I only h~ci OCClGIOnll 
knee problems between 1965 and 198). ihc char h I r I I occ,.:;1onal 
as one or two times per yn~r. JhP. qtatcl she \1d not neel 
prescription medication for such probl,,~s. Claimant confirmed 
that she had only limited r1n~e o( motl ,n 1n her riqht kne~ 
beCoce her 1983 inJury. She stot•I that ~thee than her :;J19ht 
limp her only limitation pr tor to ,,,,r Jq~l 1nJucy waG an 1n,b1l1ty 
to bicycle s1ncP sh could not bcnl h•r ~nee. Claimant ~lm1tt•d 
Dr. Bro~erocn was not familiar with h•r n !1~11 h1~tory wlrn hr 
begin treatment of her lnJ1ry. 

Claimant agreed her work 
prior to her Injury and that 
treatment as a r sult of her 

,1ut1,-.a n w <'to 
hC' hllS OPVl.'r 

lnJULY, 

not diffnr from those 
cece1veo 1npat1ent 

Defendants cal led Joseph II, ,her man, adm1n1strato1 .1nd owner 
of Crestvi w Manor, a the1r flrst wttncs,;. The w1tn~ss st1t~l 
that prior to her Janu3ry 1983 lnJur~ cla1m,nt h~d hai to use 1 
cact for pport and was often fatigued. Hr opined th3t beforn 
her injury, claimant w~lkcd with a •st ,~y. light type of limp. • 
He stated that before her injury, claimant had complained of 
knee and leg paln after walking beans: he stated nee complaints 
of pain were more frequent than one or two times per ye1t. rhe 
witness recalled conv rslng with cl~1mant about her inJury on 
the injury d~tC", Ile reported clalmint then stated that ~hen ,;he 
~ttempt d to st~nl up her right leq g,vr out, but Jid not report 
ltpplnq. 

The witn~ss representrd that he observed the 1nJury SltP on 
the inJury date. He stat d nowt spot or subst.ince -0n which 
claimant might have slipped was appar nt on the floor. On cros:; 
examination, 1t was e tabllshed that the Manor has linoleu~ 
floor coverings. The witness 1~r,..Pd claimant has been) 11rompt 
and regular employee both before and alter her tnJury. Cla1m,nt 
was called by defendants. Claimant agreed she described the 
injury honC"Btly and accurately to ~r. Sherman on the 1n1ury l1t•
Defendants' counsel noted that claimant's pet1t1on states 
claimant slipped on eomcth1nq on thr floor on her lnJucy date. 

Alic~ Lynette Patch, director o( nurs1n3 at the Manor, was 
called hy de(cnd11nts, This witness st1tPd she kn~w cla1m1nt 
both at work and soc1ally before her injury. She st1t~d th,t, 
pnor to her injury, cl.atmint •rnJ m•J.:h mort? dlff1cul t y w.:ilk1n:i 
after she had engaged in outside act1v1t1es and that WPather 
chanqes would increase clo!mant'o prc1nJury pain . She stated 

lalmant used nonpreecr 1pt1on pnin killers, or limped or elevated 
her leg when in pain prior to her January 1983 1n1ury. She 
stated claimant complained of pain ~t le,qt t wo or thr•e tames 
pee month before her injury. 

The witness was working on cla1mJnt•~ in)ucy oate and 
d1ocussed her 1n1ury with cla11nant. She reported cla imant 
denied falling, sl1pp1nq, or tr1pp1n9, but that claimant stated 
her leg •gave way• and "felt like something crossed ovec. • On 
cross examination, the witness 1dm1tted she made no written 
report o( claimant's statement on her injury date. She disc losed 
claimant was experiencing much pain rollowinq her Injury and 
principally described her pain nnd not the injury itself. She 
udmitterl claimant never indicated ohe fell to the floor but 
agreed a fall may be a tall 119Jinst something. 

Defund nts obJected to claimant's exh1b1ts l through 12 on 
the grounds that no c.iusal celat 1onsh1p between cl \lmant' s 
medic.11 problemA and cl111mant's wock tnJury has been established. 
The objections ace overruled. Cl11mant's exh1b1t l 1s cop1es of 
a prescription by Dr. Brodersen of March 29, 1983 for a TENS 
unit for claimant for use at home and of a statement of Home 
Hnalthcace Center in the amount of $120.50 foe 3 TENS unit. 
Claimant's exhibit 2 1s nn endorsed check of He l en E. Buer to 
Thompaon Pharmacy in the ~mount of $8.50. Claimant's exhibit J 
is a statement of Home Healthcare Centet in the amount of $120.50 
which lppacently duplicates the charges evidenced in e xhibit 1. 
Cl,lmant ' s exhibit 4 is copies of statements oC Hami lton Count y 
Public Hospital 1n the amounts of $35.00, $111.50, and $6.25, 
respectively, Claimant's exhibit 5 1s a statement of Hary 
Greeley Medical Center In the ,mount ot $682. 40. Claimant's 
exhibit 6 ,re Blue Cross/Blue Sh1~ld ol Iowa explanations of 
hcnlth core benefits show1n1 payments of $576.90, $63.00, and $42.50 
ceopPCtlvC"ly to Mory Grccl•y Med1cnl C"nter, Patholoqy Department, 
~nd Radiology Oup,rtment 1n cl 1i~1nt's behalf. Claimant's 
~xhib!t 7 Is a Blue Cross/nlue r,h1eld of Iowa explanation oC 
h~alth care bnnef1ts showing payment of $955.00 to McFarland 
Clinic, P.C. in claimant's behalt. Claim,1nt's cxh 1b1t 8 1s a February 21 
1984 Joi ter ol H,,milton County 1'11\Jlu· ll11,ip1tnl to cl,iim,,nt 
stBt1ng she is 1n detault on her account 1n the 1mount of $117.50 . 

Cl,lmant's exhibit 9 is an Ap r il 28, 1983 letter repo rt of 
Mark P, Brodocscn, M.D., to claimant's counse l . The l e tter 
st1t~s claimant's present condition results from he r wor k 
Injury, but acknowledges claimant had "some prior exist i ng 
disease." Claimant's exhibit 10 ls a March 2q, 1983 lette r 
report of Dr. Brod,.rsen to cl.1!m,1nt' s counse l . ln the l e t ter, 
the doctor states claimant has severe degenerat ive a rthritis of 
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the medial compartment :is w<>l l as t,•iu; >f the mc-<li.11 meniscus. 
Re op i nes claimant's work injury a91r1v ,t~d her arthr1t1s and 
caus ed a tear of the met11al men1sc:-11,;. 

Claimant' s exhibit 11 1s an Au~ust 19, 1983 letter report~[ 
Dr. Broder sen to claimant's counsel which states: 

.•. at the present time, the future nf lcla1mant'sl 
s t atus is uncertain. If she r.ont,nuns to have 
pr obl e ms with her knee and w1tl1 tl1 • 5c v~rity of the 
deteriorat ion of her joint, it is my fe 0 ling th,H 
s he 'llay need t ota l knee arthropl3s~y 1n th!! fut •tr ,, . 
Howeve r , at t he p r esent time l am r,, I uct"nt 1 , 
advise this because of her relative youth an I 
desi r e to remain physically ac tive. It obv1°1u5ly 
i s d i ff icult to dec1,le how 'ltuch of her probl em 1s 
on the basis of her injury and how muc h is on the 
basis o f the underlying arthritis. At the pr ••s Pnt 
t ime i t appears as though most of hnr pres<>nt 
problem i s related to the injury tl1at s he sustdin" ,l 
and t o some extent her underlying arthr1t1s also 
plays a role . I t is my feeling that 1n using the 
c r i ter i a of the American Academy of Orthopedic 
Surgeons , that H5. Burr would have a 15 percent 
i mpai rment of t he lower extremity on the basis of 
he r knee injury. It is my feeling that her total 
i mpa i rment is probably greater than this, but as a 
re sul t o f her knee injury I t hink the 15 per cent 
fi gure would be reasonable. 

Cla i man t ' s e xhibit 12 1s a December 14, 1983 lett<>r report 
o f Sam i r P Wahby, H.D., to defendants' counsel. The letter 
states i n re levant part: 

A past h istory indic3ted that !claimant! had had a 
fractu red patella 17 years ago for which she had an 
open reduction and internal f1x1ti on. 

On e xamination, (on January 2'i, 19R1, I she hacl 
seve r e tenderness on the medial aspect of the right 
knee a nd medial femoral condyle. She had approximately 
5 degrees of lack of extension and could not flex 
her knee due to severe pain. 

X- rays were obtained a t the o((ice at the time. 
They showed severe degenerative arthritis of her 
r ight knee . •.. 

Examination on 10-25-83 revealed full extension and 
abou t 70 deg r ees o f fle xion with pain and tenderness 
over t he m~dial and l ateral joint lines, more so on 
t he medial joint line. Thece was medial 1nstabil1Lv 
which i s p robably due to the n3crow1n3 of thP JOlnt 
1 i ne media 11 y • 

The patient had gained weigl1t. 3hc we ighs about 
215 pounds . The patient was a1v1sed to lose weight 
a nd t hat wou l d probably help her knpn for the tlme 
bei ng. She was also told to use the Indocin PRN 
for pai n .... 

The pa tient will still need the t~tal knee replacement 
sometime in the fu t ure if her knPe becomes severely 
painful a t all times. However, (o r the time being 
if she can get by wi t h pain medication and anti-~nflam
ma t o r y med ication until she reaches an age that is 
a ppropr i ate for the p r oposd surgery (sic). 

Cl aimant's e xhibit 13 is the depos1t1on of Hark Brodersen, M. 
The doctor noted that his impression upon initial examination of 
cl aimant was tha t she had both a preexisting degenerative 
ar th ritis in the knee and had su(f~ red a sprain of the knee. 
The doctor o bse rved that , on examination, claimant's knee wJs 
s wo l len . The ligament ous stab1lity of the knee was norma~. 
Claima n t had ma r ked pa in on movement and her range of motion was 
abou t ha lf t he normal range of motion. The doctor stated 
claima nt underwent ar throscopy, which he described as a means of 
smooth ing t he e nds of the bone in an attempt to stimulate a 
hea l i ng r esponse in the knee itself, on March 24, 1983. The 
doct or stated t hat, on arthroscopic examina t ion, he found 
c l aimant had almost complete loss of the articular cartilage on 
the med ial o r the inner aspect of the knee. He described the 
condi t ion as damage to the surface cover1ng material on the end 
of t he bone such that t he material was eroded away and the 
underly ing hard bone was then cubbing on hard bone . The doctor 
op i ned that this condition was attributable to claimant's 
su rgery in 1965 a nd the deterioration since that time. The 
following dialogue transpired as regards claimant's condition 
and he r 1983 wor k injury: 

Q. Afte r going back to the surgical procedure, did 
you fi nd any conditions in the performance of the 
surgery that were consistent with the type or 
caused by the t ype of injury she oescribed as 
having occurred in January of 1983? 

A. It wa s my feeling that that injury was primarily 
to tbe sof t tissues of t he knee and to the ligaments 
and had aggravated the preeKisting arthritis in the 
knee and I d id not--1 was not able to identify any 
o f the damage as being directly caused by the 
injury i n January of '83 as such . 

o. We r e you able to determine whether or not the 

preexisting condition had been JJ1r,vat~d by t he 
injury in January of '83? 

A. Well, that's I think a clinical diagnosis Jnd 
the f indings that we had at th" time of sur-1ery 
would ha ve been consistent with the chronic p r oblem 
or the old injury ~radually deteriorating . 

Q. Can you tell me so that I under~tand your 
answer whether or not the injury in January of 1983 
aggravated that old injury or that old condition? 

A. I feel that it definitely did. The reJsvn fur 
that is that normally for a simple knee sprain the 
heal i ng, expected healing period for that would be 
six weeks. And 1n the normal popul1tion, a person 
with a knee sprain should be back to work or at 
least have full range of motion and their knee 
should be essentially painless within about six to 
eight weeks and hers made no improvement whatsoev'!r. 

The doctor stated that he examined claim~nt July 5, 1983 
following her work return of June 6, 1983. lie described claimant ' s 
condition then thusly: 

A. She told me that indeed she had returned to 
work on 6-6-83, that she had worked three days a 
week and that she was having a fairly s1gnif1cant 
amount of pain in her knee. She had been as well 
using the Peldene but in addition was having to use 
Tylenol III, Tylenol plus codeine prep~ration at 
midday to enable herself to get through the day. 
And th~n when she would come home, that she'd have 
to use crutches to get around. 

Her knee motion at that time t felt had deteriorated. 
It was not as good as when shP'd been seen in May 
and so we did reinject her knee with a steroid 
preparation again to try and calm things down and 
we talked then about the possibility of her needing 
more surgery and specifically discussing the 
possibility of a knee joint repl~cemcnt. 

The doctor reported that total knee replacement is not 
favored for persons who are still active and advised that a 
person under age 65 who has such surgery should not continue an 
occupation that involves heavy lifting or p r olonged walking. 
The doctor opined the following as to claimant's present and 
future work capacity: 

Q. Doctor, what would you Pxpect Mrs. Burc's 
ability to work would be given her situation as you 
see it now witho11t a total kn<?'! 11?placement? 

A. I think that at the presPnt t1m 0 • she 1s pr ,>bably 
not going to be able to work any more than she 1s 
at the present time. She has to u~c a narcotic 
preparation in the middle of the day to be able to 
get through her work and I would guess that 1f she 
were to continue on as she is now, ner frustration 
with this type of situation would probably lead her 
to stop working altogether unless she eventually 
had the knee joint replacement performed. 

He stated that, on examination on Octobl?r 13, 1983, claimant 
complained of backaches secondary to having to change he r gait 
pattern to protect her knee. The doctor relayed the following 
as regards to his determination of claimant's permanent impairment: 

A. Well, this is a difficult problem. When there 
is a preexisting condition such as the arthritis, 
it's difficult to know how m11 c h the underlying 
dis~ase process has to play. In my experience it 
is very frequent to have arthritis not be a problem 
until some significant traumatic event occurs and 
then it becomes symptomatic often on a permanent 
basis. 

Because of this and reviewing the guidelines of the 
American Academy of Orthopedic Surgeons, I felt 
that Hrs. Burr had, in the critP.ria that had been 
established, an impairment of 40 percent of the 
lower extremity. And I came up with a 15 percent 
impairment on the basis of her knee injury, of the 
injury itself. And I think that was sent to you in 
the letter. 

O. Insofar as the other 25 percent, Doctor, is 
that or can that be described as related to the 
aggravation of the preexisting condition or how 
would you explain that? 

A. That would be correct. 

The doctor opined that it is "almost inevitable" that 
cla imant will need total knee replacement though this procedure 
should be prolonged as much as possible . Defendants' objections 
to the balance of testimony regarding such future medical 
procedure is sustained. 

On cross examination, the doctor agreed that claimant's 
injury is limited to her right knee or leg. The doctor reported 
claimant had not told him she walked with a limp prior to her 
wor k injury. He expressed his agre~ment that a noticeable limp 2] 
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is •a significant ramif1c,1t1on of J :n~-i1,...1l condi tion," 1,h te h 
desir~bly should be included in thn p1P1P11t'a mP.1i c ,l hiJLoty. 

Defendants ' exhibit A is an x-r,y 1 !part of R. ~- Vo~t, A.O., 
which states: 

RIGHT KNEE: Two views of the r1~ht -nee show 
extensive osteoarthritic ch.:in1,.. l'llre sutu r, i:; 
seen within the patella, therefor,.. thi9 osleoarth r1t1s 
could have been induced by previous tr 1uma. 1 ,~ 
not see any acut ._ fra c tures or avulsions. r>i<• 
suprapatel lac burs :1 ➔oes show f-;icl :iny '11 H••n P inn 
lsicJ thus I doubt that ther e 1s any llrJ <? j i 11 
effusion. I have no prP.viou,; ftlms of this 11 .. ,1 

with wh ich to compare. 

IMPRESSION: Prominent ostP.oarthritlc chanJes, no 
acute injury demons tr l tnd radio1r.:irh1cally. 

Defendants' exhibit 8 is a sur9Pon 's c<?por t of J~nuary 21, 1983. 
Defendants' exhibit C is a surgeon's report of MJrk Brodersen, M.O., 
of January 28, 1983. De(e niants' <? xh1h1t D is a e:u r1eon' s 
report o f February 25, 1983. Each of thesP. r eports opines 
claimant's injury will not result 1n a permanent defect. 

Defendants' exhibiL Eis a work release for c laimant dated 
May 25, 1983 and authorizing a June 6, 1?83 work r <? turn per or. 
Brodersen. 

OefPndants' exhibit F is a chest x-ray report of C. P. Pun, M.D . 
of June 14, 1982 and an Employee llea lth Examination Record for 
cl aimant dated June 11, 1982. The report lists claimant's 
height as 5'6" and her weight as 237 1/ 2 pounds. Defendants' 
exhibit G ls c laimant ' s application for employment with Crestview 
Manor . The application notes: "Limp becausP. of kneP Injury 
tsicl in Auto !sic) accident Mar (sicl 12, 1965." 

APPLICABLE LAW AND ANALYSIS 

First to be decided is whether c l31mJnt rece i veri an inJury 
which arose out of and in the course of her employment . 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an injury on January 6, 1983 whi ch 
arose out of and in the course of hP.r employment. McDowell v. 
Town of Clarksville, 241 N. W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967) . 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and 1n the course of the 
employment. Section 85.)(1). 

The words "out of• refer to the c~u51! or sou r ce of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 ( 1955). ----------- -- --

The words "i n the course of• r e f er to the time and place and 
circumstances of the injury. McClur e v. Union et al. Counties, 
188 N.W.2d 283 ( Io wa 1971); Crowe v. DeSotoConso1.-scli':-6TsC, 
246 Iowa 402, 68 N.W.2d 63 (1955). 

"An injury occurs in the course of t he employment when it is 
within the period o f employment at a pl ace the employee may 
reasonably be, and while he is do1n~ his work or something 
incidental to it.• Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. Union -~t al. -Countfes;" 188 N.W.2d 
283 (~owa 1971), Musselman v. Central Tele phone -Co., 261 Iowa 
352, 154 tl.W.2d 128 (1967). -

The supreme court of Iowa in ~~~~~~st v. Shenandoah Nurseries, 
218 low~ 724, 731-32, 254 N.W. JS, )8 (1 934), discussed the 
definition of personal injury in wor kers ' compensation cases as 
foll ows : 

While a personal injury does not lnclurle an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal injury 
includes a disease resulting from an inju ry . • •. The 
result of changes in the human body incident to the 
genP.ral processes of nature do not amount to a 
personal injury. This must follow, -even though 
such natural change may come about because the lif e 
has been devoted to labor and hard work. Such 
r esult of those natural changes does not constitute 
a per sonal injury even though the same brings about 
impairment of health or the t ota l or partial 
incapacity of the functions of the human body. 

A personal injury, contempla ted by the Workmen's 
Compensat ion Law, obviously means an injury to the 
body, the i mpairment of health, or a disease, not 
excluded by the act, which comes about , not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury t o the human body 
here contemplated must be something, whether an 
acc ident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 

I 
damages or injurl'!s a p..irt or .:ii I of th-:? hody. 

Claimant explains her accident by st~tlng shP was sitting .:it I 
the side of a patlPnt's bed while ajm1nistP.cing m<?d1catlon. Sh~ 
then stood up. Kee leg slipped and she twisted her kner.. Doth 
Mr. Sherman and Ms. Patch testified that claimant riid not st1te 
she fell onto the floor: merely that she did not know what 
caused her injury. At hearing, claimant llso did not stat~ 5he I 
fell to the floor, The evidence establish<?d claim~nt hld a 
prior injury to her knee cap and accompanying osteo~rthritis 
prior to her work incident. Defendants su11est claimant's 
trauma of January 6, 1?83 arose wholly from th .. s• prn<?x1stln9 
conditions. Claimant asserts 1t or19 inat•d in 11 • w,,_ 3ct1 v 1ti •1s . 
Larson has stated the principl e governing whether ln 1n1ury 
arises out of claimant's employment In cases of preex1st1ng 
weakness or disease, thusly: 

Injuries arising out of risks o r conditions p~rsonal 
to the claimant do not ~rise out of the employment 
unll'!ss the employment contr1hutes to the risk or 
aggravates the injury. i~hen thP employPe has ,. 
preexisting physical weakness o r d1se.:ise, this 
employment contribution may be found either in 
placing the employee in a position which ag~ravates 
the effects of a fall due to the idiopathic condition, 
or in precipitating the effects of the condition by 
strain or trauma. (Larson WorkmPn's Compensation J• 
Law Sl2 :00). 

This ls a ~ase where strain 1n the course of cla imant's work 
duties precipitated the effP.cts of her condition. Claimant was 
sitting at the side of a patient's bed administering medication, 
an employment duty. She stood up, which strained her already 
weakened leg thereby precipitating c laimant's current knee 
injury. Thus, cla iman t's injury arose from her employment. 

Claimant's injury clearly occurrP.d dt a time Jnd pl ~cl'! wherP. 
claimant was performing routine work duties. Therefore, 1t 
occurred in the course of her employment. Cl aimant has establisheJ 
an injury both arising out of 3nd in the course of her employment 
as a nurse at the Manor. 

We next must decide whether claimant's disab1L1•y is causal ly 
related to her work injury. 

The claimant has the burden of proving by a preponJerance of 
the evidence that the injury of Janu1ry 6, 1983 is cJusally 
related to the disability on which she now bases her claim. 
8odish v. Fischer, Inc., 257 Iowa 516, lJJ N.W.2d 867 (1965). 
Lindahl v . L. 0. 801zs, 236 Iowa 296, 18 N.W. 2d 607 (19 45). A 
possibility ls lnsu icient: a probability is necessary. 
Burt v. John Deere wate rloo Tractor works, 247 Iowa 691, 73 N.W.Zd 

732 (1955). The question of causal connection i3 e~sent1.:illy . 
within the domain of expert testi~ony. 8ra1shaw v. _Iowa_MP. thod1st 
Hospital, 251 Iowa 375 , 101 N.~. 2d 167 (1960). 

However, expert medical evidence must be cons1d~red_ with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 7)2. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W. 2d 903 (lowa 1974). However, 
the expert opinion may be accepted or rejecten, 10 whole or 10 
part, by the trier of fact. l!!· at 907 . . Further, the weight to 
be given to such an opinion is for thl'! finder of fact, and that 
may be affected by the completeness of the premise given the 
expect and other surrounding circumstanc~s. 8odish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman_~:..S~~~l Telephone Co:_, 
261 Iowa 352, 154 N.W .2d 128 (lq67). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or riisease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, _7 6 N.W.2d ?S!, 
fbO='rIT (1956). If the claimant had a preexisting cond1t1on or 
disability that ls aggravated, acce lerated, worsened or lighted 
up so that it results in disability, cl3imant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 ( 1962). 

An employer takes an employee subject to any ac~ive or 
dormant health impairments, and a work connected 1n3ury whi ch 
more than slightly aggravates the condition is considered to be 
a personal injury. Ziegler v:._Unite~ _States Gyps~m Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960), and cases cited. 

An employee is not entitled to recover for the results of a 
preexisting injury or disease, however. Ke can recover when 
aggravation of that condition creates a disability. ~n v. 
Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (19631: 
Yeager v. Firestone Tire, Rubber, Co., 253 Iowa 369, 112 N.W.2d 
299 (1961Ji Ziegler v. United States ~um Co., 252 Iowa 613, 
106 N.W.2d 591 (1960). See also Barz v. Oler, 257 Iowa 508 , 133 
N.li.2d 70 4 (1965): Almquist v. Sh~nandoah Nurseries, 218 Iow11 
724, 25 4 N.W. JS (1934). 

Again the telling consideration in this case is whether 
c laimant's disability results wholly from her ea rlier knee 
problem; wholly from her work injury or; at least in part from 
aggravation of the preexisting damage to her knee ~y her work . 
i njury. or. Brodersen offers the only expert testimony addressing 
this issue. In his reports and in his deposition, he consistently 
acknowledges c laimant's preexisting problems but states her work 
injury produced her present reduced level of functioning. Ke 
explaln<?d his reasoning in this re9ard, thusly: 
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Q. Can you tell me so that I understand your 
answer whether or not the injury in Janu3ry of 1983 
aggravated that old injury or that oln condition? 

A. I feel that it definitely did. The r eason for 
that is that normally for a sim~le kneP. sprain the 
healing, expected healing period for that wo11ld be 
six weeks. And in the normal population, a person 
with a knee sprain should be back to work or at 
least have full range of motion ann their knee 
should be essentially painlc$S wi thin about six to 
eight weeks and hers made no 1mprnv,!11°•nt whatso,iv,,r. 

The lay testimony presented also supports the conclusion 
that claimant's work injury aggravatP.~ her earlier condition 
thereby creating her current level of ~isability. Both claimant 
and defendants ' witness ' testified claimant walked with a limp 
throughout her employment with the ~anor. Even though one side 
per haps understated and the other ovPrstated the level of 
difficuLty previously experienced, both claimant and defendants' 
witnesses recalled that claimant had physical compl3ints relative 
to her damaged extremity before th~ ,Janu1ry 1983 work incident. 
Yet claimant lived independently, moved about relatively freely, 
and worked a 40 hour, 5 day week prior to her work incident. 
Claimant, who gave no evidence of malingering, cannot do these 
things now. This fact, when coupled with Dr. Brodersen's expert 
opinion firmly establishrs that claimant's currrnt disability 
resulted, at least in part, from an aygravation of her preexisting 
injury by her work incident. 

The next question to be addressed is the nature and extent 
of claiman 's benefit entitlement. This question has two 
aspects: One, whether claimant's disability relates to a body 
as a whole injury or a scheduled member injury; and two, the 
extent of claimant's disability which results from her work 
injury. 

The right of a worker to receive compensation foe injucie~ 
sustained which arose out of and in the course of employment 1s 
statutory. The statute conferring this eight can al~o. fix ~he_ 
amount of compensation to be paid foe different spec1f1c 1nJur1es, 
and the employee is not entitled to compensation except 35 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272 , 
268 N.W. 598 (1936). 

An injury to a scheduled member may, ~ecause of af~ec . 
effects (or compensatory change), result in permanent impairment 
of the body as a whole. Such impairment may in turn form the 
basis fo r a rating of industrial disability. Dailey v. Pooley 
LuMbec Co., 233 Iowa 758, 10 N.W.2d 569 (1943). Soukup v. 
Shores Co., 222 Iowa 272, 268 N.W. 598 (1936). 

Section 85.24 (2) provides in relevant pact .•. 

.•. Fo r all cases of permanent partial disability 
compensation shall be paid as follows: .•. 

The loss of t wo-thirds of the part of a leg between 
the hip joint and the knee joint shall equal the 
loss of a leg, and the compensation therefor shall 
be weekly compensation during two hundred twenty 
weeks .... 

In all cases of permanent partial disability other 
than those hereinabove described or referred to in 
paragraphs •a• through •t• hereof, the compensation 
shall be paid during the number of weeks in rel3tion 
to five hundred weeks as the disability bears to 
the body of the injured employee as a whole. 

It it is determined that an injury has produced a 
disability less than that specifically described in 
said schedule, compensation shall be paid during 
the lessee number of weeks of d1sab1lity determined, 
as will not exceed a total amount equal to the same 
percentage proportion of said scheduled maximum 
compensation. 

Claimant stated she has experienced low back pain and left 
leg and hip pain as a result of the change in her gait following 
her work injury. Dr. Brodersen agreed that claimant experiences 
low back pain. Yet no further evidence of compensatory chang e 
was presented and De. Brodersen couched claimant's disability 
rating in teems of impairment to a scheduled member, her right 
lower extremity. Thus, the evidence presented is insufficient 
to support a finding that claimant has a body as a whole injury. 
Claimant's disability percentage, therefore, must be determined 
as a scheduled member disability and not as industrial disability. 

Dr. Brodersen testified that claimant 
impairment to her right lower extremity. 
arrival at this figure, thusly: 

has a 40 percent 
He describP.d his 

Q. Doctor, have you made a determination of the 
percentage of permanent impairment that Hes. Bure 
has at this time and if so, would you tell us what 
that opinion is? 

A. Well, this is a difficult problem. When there 
is a preexisiting condition such as the arthritis, 
it's difficult to know how much the underlying 
disease process has to play. In my experience it 
1s very frequent to have arthritis not be a problem 
until some significant traumatic evP.nt occurs and 

then it becomes symptomatic often on~ p2 r~an~nt 
basis. 

Because of this and reviewing the guidelines of the 
American Academy of Orthopedic Surgeons, t fP.lt 
that Mrs. Buer had, in the criteria that had been 
established, an impairment of 40 percent of the 
lower extremity. · And I came up with a 15 per cP.nt 
impairment on the basis of her kne2 injury, of the 
injury itself. And I think that was sent to you in 
the letter. 

Q. Insofar as the other 25 percent, Doctor, 1 s 
that oc can that be described as related to the 
aggravation of the preexisting condition or how 
would you explain that? 

A. That would be correct. 

This impairment eating, unfortunately, does not account for 
the fact that claimant had some obvious limitations prior to her 
work injury and that these resulted from her earlier knee injury. 
~lai~ant cleacl~ is entitled to compensation for the 15 percent 
impairment attributed solely to the work injury. The 25 percent 
impairment rating which Dr. Brodersen characterizes as related 
to the aggravation of claimant's preexisting condition must be 
discounted by the fact that, as a result of her earlier non work 
injury, claimant walked with a limp and had physical discomfort 
sufficient to require periodic treatment with pain medication 
prior to her work injury. Ten percent of that figure must be 
~ttributed to claimant's preexisting, disabling condition . When 
the remaining 15 percent is coupled with the 15 percent attributed 
directly to claimant ' s work injury, claimant is found to have a 
30 percent impairment of her right lower extremity. Such 
impairment entitles claimant to 66 weeks of disability benefits 
under sect·on 85.34(2)(0). 

Claimant seeks payment of certain medical costs under 
section 85.27. The employer shall furnish ceasonahle medical 
care and allow reasonable transportation expenses for compensable 
injuries . The employer also shall furnish reasonable anj 
necessary appliances. Claimant's injury has been found to be 
compensable. Therefore, claimant is entitled to be compensa t ed 
foe those expenses she has actually paid or 1s actually liable 
for, but not for those which her health insurance has paid. The 
evidence established that claimant requires a TENS unit and that 
defendants paid the costs of a unit which was found to be 
defective. While an employer is not required to furnish more 
than one set of permanent prosthetic devices, no such limitation 
applies to a treatment appliance found to be defective. Defendants 
therefore, shall compensate claimant for the costs of a second ' 
working TENS unit. 

Cl aimant's rate of weekly compensation must be decided. The 
parties stipulated that claimant earned a weekly gross wage of $292.00, 
paid on a biweekly basis and that she was entitled to one 
exemption . Claimant is single. Section 85.36(2) governs this 
i ssue. The applicable rate of compensation is S175.38. 

FINDINGS OF FACT 

WHEREFORE, it is found: 

Cl aimant received an i~jury in the course of her employment 
with Crestview Manor on January 6, 1?03 when the strain from 
arising from the bed on which she was se3ted while administering 
medication to a patient caused her right leg to give way and 
resulted in a twisting of her knee. 

Claimant had injured her knee si x teen (16) years previously 
in an auto accident. As a result o f this injury, claimant had a 
partially severed right knee cap and a wi re support in the knee. 

Claimant walked with a limp and experienced episodic pain at 
the time of her work injury. These conditions resulted from her 
earlier trauma. 

Claimant had preexisting osteoarthritis when injured at work. 
This condition probably resulted from the 1965 trauma. 

Claimant's work injury aggravated claimant's preexisting 
condition. 

Claimant's work injury result~d in an impairment to her 
right lower extremity and did not result in a body as a whole 
injury. 

Claimant sustained a fifteen (15) percent impairment to her 
eight lower extremity as a result of her work injury. Claimant 
has a twenty-five (25) percent impairment of the right lower 
extremity as a result of the aggravation of her pceexistin9 
condition. Ten (10) percent of such impairment can be attributed 
to claimant 's preexisting condition and not to her work injury. 

Claimant has sustained a thirty (30) percent i mpairment of 
hec eight lower extremity as a result of hec work injury. 

Claimant requires a TENS unit to alleviate her pain. 
Defendants have refused to provide a functioning unit. 

Claimant's medical costs are causally related to her January 6, 
1983 work injury. 

Claimant was paid five hundred eighty-four and 00/100 
dollars ($584 .00) on a biweekly basis. She is single and 
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entitled to o ne exemption. 

Claimant's rate of weekl y compensati on is one hun1r2d 
seventy-five and 38/100 dollars ($175.38). 

CONCLUSIONS OF LAW 

THEREFORE, it i s conc l uded: 

Claimant has established that she recP.tved an 1njucy on Janu~ry 6, 
198 3 which arose out of and in the cours• of her e1nployment. 

Claimant has established that he r present disability is 
caus ally related to her work injury of Janu3ry 6, 1983. 

Claimant has established she is entitled to permanent 
partial disabil ity resulting from her injury of Janu3ry 6, 1983 
of thirty (30) percen t of the right lower extremity. 

Claimant has established th~t she is enti t led to payment of 
medical costs f or wh ich she has not been reimbursed by her 
health insurance ca r rier including medical travel expenses of 
six hundred e ighty (680) miles and the cos ts o f a functioning 
TENS unit. 

Cl aimant has established that her rate of week ly compensation 
i s one hundred seventy-five and 38/100 dolla r s ($175.38). 

ORDER 

THEREFORE, it is ordered: 

Defendants pay c laimant permanent partial disability benefits 
foe sixty-six (66) weeks a t the rate o f one hundred seventy-five 
and 38/100 dollars ($175.38). 

Oefend~nts pay claimant milP.31~ expenses totaling s ix 
hundred eighty (680) miles at the rate appropriate fo r the time 
at whi ch the expenses we r e incurred. 

Defendants pay c la imant the following medical costs: 

Thompson Pharmacy 

Home Health Cente r 

Hamilton County Publi c Hospital 

$8.50 

$120.50 

$1S2.75 

Defendants pay claimant any add itional costs incurred in the 
acquisition of a functioning TENS unit. 

Defendants pay interest pursuant to sect ion 85.30 as ~m~n~~~ 

Defendants pay costs of this , ; ti?n. 

Defendants file 3 fin~\ report ~h~,, thiR 3w3r I 1 3 paid. 
• 

Signed and filed this W1 •l .:iy o f ,\u•Just, J')84. 
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~El.EN JEAN WALL~ 
DEPUTY INDUSrRIAL COMMI SSlONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

ROBERT L. CARROLL, 

Clai■ant, 

va. 

BLABNI~ CONSTRUCTION CO., 

: 

Employee , : 

and 

LIBERTY MUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

ROBERT L. CARROLL, 

Claimant, 

vs. 

SPENCE RS, INC. , 

Employer , 

and 

ILLINOIS NATIONAL, 

Insurance Carr ier, 
Defendants. I 
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R E V I B W -

R E O P E N I N G 

DECISION 

These ace proceedings in arbitration and review-reopening 
brought by the c laimant, Robert L. Carroll, against his employer 
Blahnik Construction Co. , and its insurance carrier , Liberty 
Mutual Insurance Co., to recover benefits under the Iowa Workers' 
Compensation Act as a result of an injury allegedly sustained in 
July 19811 and against his employer, Spencecs, Inc., and its 
insurance carrier, Illinois National Insurance Company, to 
recover additional benefits under t he Act as a result of a n 
injury of October 20, 1978. 

The matters ca■e on foe hearing before the undersigned 
deputy industrial commissioner at the j uvenile court facility in 
Cedar Rapids, Iowa Marc h 16, 1984 . All evidence presented is 
considered part of the record in each matter. The record was 
considered fully submitted at close of hearing in file nu■ber 
719104 . A first report of injury was filed January 8, 1979 and 
a ■emorandua o.f agreement was filed November 15, 1978 in file 
nu111ber 522429 . 

A review of the industrial commissioner' s f ile reveal s that 
no filings have been made. 

The record in this case consists of the testimony of claimant , 
Robert L. Carroll, of Norma Brown1 and of claimant's exhibits 1 
through 22 , and o f defendants' (Blahnik• s I exhibits l thr ough S. 

ISSUES 

are: 
The issues foe re solution in claimant's case against Spencecs 

1. Whether a causal relationship between claimant's alleged 
injury and his disability exists. 

2. Whether claimant is e ntitled to benefits and the natu r e 
and extent o f his entitlement. 

ace: 
The issues foe resolution in claimant's case against Blahnik 

l. Whether claimant received an injury which arose out of 
and in the cour se of his employment. 

2. Whether a causal relationship exists between claimant's 
alleged injury and his disability. 

3. Whether claimant is entitled to benefits and the nature 
and extent of his entitlement. 

REVIEW OP THE EVIDENCE 

Clai111ant, Robert L. Carroll, born May 25, 1949, completed 
ninth grade and has obtained a GEO . Clai■ant served in the O. s. 
Marines from August 1966 to July 30, 1970. Be is a veteran of 
the Vietnam Conflict in wh ich he suffe red an injur y to his legs, 
knees, and ankle. Clai■ant did not elaborate aa to the nature 
of such injury o r the ciccu■stances surrounding it. Since 1970 
claimant bas worked pri■aril y in the constr uction trades and is 
a cert ified ironworker, specifically, a journe}'llan rodman. 
Claimant passed both an oral a nd wr itten exam to obtain his 
ce rtification. Claimant works from a union ball. Claiaant 
testified that bis work has always required considerable lifting, 
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bending , and climbing. Claimant recited that he began work at 
Spencer, Inc. in September of 1977 oc 1978. He testified that 
he was injured at Spencecs on Oct ober 20, 1978. Claimant was 
helping construct an ai rport hangar. Large ftbecglass shee ts 
weighing three to four hundred pounds were pact of the building 
materials. Generally three persons transferred each sheet. 
Claimant was nsist ing in transferring a sheet onto the hangar 
coot. Apparently one person stood on the roof and grabbed the 
sheet up and the others slid it fr om the ground. Claimant wa ~ a 
ground worker. The sheeting fell and jammed claimant' s back. 
Clai•ant reports he felt a "tingling sensation" which got worse 
as the day progressed. Claimant states he finished hts work 
day, vent home and then lay on the floor with heat and aspirin 
all weekend. His back did not improve. Claimant then sought 
treatment at Hercy Hospital and was placed tn traction for a 
week. He was released but apparently was later rehospitaltzed. 
A myelogram and surgery were performed. He was released to 
return to work at Spencer in September 1979. Claimant then 
worked for J J Steel and Abel House Construction before beginning 
work with Blahnik Construction in October 1980. 

At Blahnik claimant stated he initially hauled and lifted 
old steel beams in a remodeling project. He described these as 
six to eight feet long and ten inches wide by three to four 
inches deep and estimated each weighed between three and four 
hundred pounds . Claimant resumed work for Blahnik tn June 1981. 
He characterized his back condition then by saying he had a 
"few• problems and occasionally wore a back brace. He then had 
muscle spasm with pain radiattng into his legs. He sought 
med i cal treatment and returned to work at Blahnik on a "sheeting• 
project. Claimant states he lifted sheets to a second worker on 
the scaffolding. He reports he had leg pain on the July 4th 
weekend. Re sought medical treatment and received a muscle 
relaxant and a pain killer. Claimant states he tried to return 
t o work on the following Tuesday. He continued to experience 
problems. Claimant reports that he told his foreman of his 
problems and wa s advised to take it easy. Claimant states he 
"took the lay off" foe fear he would further aggravate his 
condition were he to continue working. Claimant states he 
sought work as a gas station attendant and a maintenance worker 
while laid off. 

Claimant r eturned to work at Spencers in November 1981. He 
only worked foe a day or so. 

Claimant states his back got worse in December 1981 and he 
then experienced pain in the back of his leg. In January 1982, 
he was rehospitalized for traction and physical therapy . A 
second hospitalization followed. Claimant returned to work f or 
Loomis Construction in April 1982, however. He worked there 
through muc h of the 1982 construction season with spot employment 
elsewhere when he was not working foe Loomis. Claimant reoort r 
he spread bar joiata having an ave rdge weight ot 300 pounds 
during this time. He also tied rebacs that he described as 30 
to 40 feet long, two and one half inches thick and as considecabl • 
heavier [than the bar joists.) Claimant also worked construction 
in 1983. Apparently he performed work wh ich requ i red substantiall• 
the same body mechanics as those required in hts other jobs. 

Claimant described a number of nonwork injuries he has 
received. Claimant was involved in a two car collision in Mar ch 
1973. He states that x-ray examinat ion f ound no in jury and that 
he had some muscle spasm back pain foe which he took a few 
aspirin. 

In August 1977, claimant ce inju ced his right forearm and 
fingers when his hand went through a grocery s t o re window. 
Claimant states he damaged his arm muscles and was hospitalized 
for a few days. In September 1979, claimant broke his leg in 
five places playing ball. He wa s treated at Mercy Hospital and 
reports this injury "came along real good." 

On c r os s ex-ination by He . Perris, counsel foe Spencecs, 
c laimant admitted he was off work from September 1979 to January 
1980 on account of his broken leg. Claimant stated that after 
his 1979 injury he chose jobs on whi ch he could take it eaay fo r 
the first few months but as his back improved he took those jobs 
available . Cl a i mant admitted his injury at Spencer& did not 
reduce his earnings. 

On cross examination by Hr. Hoff~a nn counsel foe Blahnik, it 
was established that claimant denied ever having sustained 
treatment foe back pain or having suffered back pain o r having 
received wor ke rs ' compensation benefits on his written employment 
application with Blahnik. Claimant admitted never reporting his 
injury to hia supervisor nor seeking immediate medical attention. 
Claimant admitted that following the sheeting inc ident , he 
si■ply told Blahnik he would not be in and did not explain he 
had received a work i njury. Claimant never visited Blahnik's 
co■pany doctor foe his injury. It was also established that 
claimant's medical records reflect that he was treated for 
lu■bar pain in Septe■ber 1974. Claimant admitted he never 
advised Blahnik he was wea ring a back brace because of his pain. 
Claimant admitted he volunteered for the layoff at Blahnik and 
was not fired. He admitted that on his work return following 
his Blahnik injury, he worked • at least as hard " as anyone else. 

On redirect examination, claimant explained he denied having 
back problems and receiving compensation benefits on his Blahnik 
application because he was afraid he would not be wi th an 
employee that long if the employer knew of his back problems and 
not aany jobs were offered at that time. On recross examination, 
it was established that claimant has worn his back brace two or 
three ti ■es since it wa• prescribed . 

Blahnik called No rma L. Brown in its behalf. Hs. Brown has 
worked in Blahnik's payroll department foe the past 13 years . 
She reported she was in the Blahnik o ffi ce on the fir s t work day 
following July 4, 1981. The witness recited that she spoke with 
claimant b~ telephone that day . She reported claimant stated he 
would not be at wor k because he had injured his back . She 
related that she asked claimant whether the in ju ry wa s job 
related. She stated claimant replied that the injury was not 
work related but resulted from mowing his lawn. On c ross 
examination, the witness admitted she had no notes concerning 
this conversation . She stated she did t ell claimant' s foreman 
that claimant would not report to work . She explained that she 
does not r out inely record nonjob related injuries when these are 
reported. 

Cl aimant appeared as a rebuttal witness . He stated that 
from June 1981 through the July 4, 1981 weekend his back had 
been relat ively sore with pain radiating into his l egs. He 
stated lif ting or cl imbing stairs set off the pain. He did not 
reca ll the specifics of his conversation with Ms. Brown. 

Counsel foe all parties presented clos ing arguments at 
hearing, and these were conside red in the disposition of this 
matter. 

Cl aimant' s exhibi ts 1 through 22 are various medical records 
relative to claimant . Claimant 's exhibit 1 conce rns claimant ' s 
September 1974 hospitalization. The history recites that 
c laimant dates his persistent, severe non-relenting pain in his 
lumbosac ral back to a rear-ended auto col li son in March 197 3. 
The lumbosacral spine did not show e vidence o f boney disease or 
injucy1 intcavectebral disc spaces appeared intact and cla imant 
was felt to have a chr onic , acute lwnbosacral strain, probably 
on the basis of con t inued st rain of lif ting, mo re on a mechanical 
low back pain basis with a mild eight sciatica. Claimant's 
exhibit 2 is medtcal records relative to claimant's August 1977 
arm and finger i njury. Claimant' s exhibit 3 are medical records 
relative to c laiman t's Octobe r 25, 1978 hospitalization: The 
h istory states the f ollowing : 

This i s an adult white male, age 29, who was seen 
by me two days before admission as an out patient 
in the emergency Room. complaining [sic) of pain 
in his eight leg postectocly, extendtng down to the 
ca lf and ·posterior aspect of the foot. He states 
that while working for a construction company, he 
was coming down a ladder, and apparently did not 
realize that one of the wrung s of the ladder was 
missi ng and when he attempted to put hi s right foot 
down, he went all the way to the ground and put 
marked pressure on his eight leg and hip. He had 
considerable amount of discomfort , but fini shed out 
the day, and then the following morning, he had 
severe pain, was unable t o scarcely [sic) go to the 
bathroom and he remained in bed all day and then on 
Monday morning he came to the hospital for relief 
and to ascertain the cause of hi s problem. I saw 
him in the emergency Room and he was unable to sit 
any lengt~ of time and walking seemed to be a 
frightful chore. He had pain in the posterio r 
aspect of the thigh and the popliteal area o f the 
eight knee and some in the calf. Na ffsiger's sign 
wa s +l on the right. Patrick Pabece was negative. 
He had no apparent nerve dificit [sic). Refelexes 
were normal and t he peripheral ci r culation seemed 
to be ~Jequate. Hy impression at that time that he 
had marked muscle spasms and may have had a r uptured 
vein in the deep muscle of the thigh. It was 
advi sed t o have a whirlpool and he left and returned 
the following day with an extreme amoun t of d iscomfort 
and his wife tells me that he was unable to even 
drive the ca r , so he was brought to the hospital 
for further treatment •... 

X-ray examination showed satisfactory alignment, minimal 
spurring at L-5 and slight thinning of the discs betwee n discs 
L-5 and S-1. No fra c ture o r abnormalities were identified. 
Cla imant's discharge diagnosis was acute lumbosacral strain with 
possible disc synd rome at the L-5 and S-1 level. 

Claimant's exhibit 4 is medical records relative to claimant's 
November 8, 1978 hospitalization. A lumbar laminectomy was 
performed with removal of a hernia t ed intecvertebral disc at the 
L5-Sl level on the eight. Claimant's exhibit 5 is medical 
tecocds relative to claimant's September 1979 ankle injury. 

Claimant ' s e xhibi t 6 is medical records relative to claimant's 
June 15, 1981 medical treatment at the Mercy Hospital Trauma 
Center. The diagnosis is lumbar spine strain. The history 
recites that claimant has had intermittent lumbosacra l pa in 
which has responded to bedcest and also complains o f a •crunching 
sensation • in his eight hip which has been present for a bout o ne 
month. I t states claimant canoed over the weekend but knows of 
no specific single injury to his spine. The observed data 
reports: 

Patient has limited f lexion and sideways bending to 
pain in the buttocks area. There is no specific 
point tenderness down the LS spine but there is 
■ ild tenderness to palpation over the paraapinal 
muscle at approximately L-3, L-4. Straight leg 
raising tests ace negative. Knee jerks and ankle 
jerks equal bilaterally. Normal sensation. spine 
[sic) reveals a thinning of the L-5 - S- 1 disc 27 



space. Xray of the R (sic) hip within normal 
limits. 

The x- ray report states that no evidence of recent injury exists. 

Claimant 's exhibit 7 is medical records relative to c laimant's 
January 20, 19-82 hospital admission . The reports recite the 
following history: 

This adult whi te male, is being admitted to the 
hospital because of persistent low back pain, (sic) 
the pain seare to radiate across the ent ire lower 
back reg ion and particularly down the left leg at 
the present time and very marked trigger point area 
in the left sciatic notch. He has been working, 
but up until approximately a few days ago, but this 
pain gets so severe that he is unable to continue 
with his present occupation. He has not had any 
real new specific single injury recently and he 
complains also of a crunching sensation in both 
right and left hips, wh ich has been present off and 
on for a month. This patient has a long past 
medical history. He dates some of his problem 
clear bac k to March of 1973, when he was involved 
in a car accident and at that time, sustained what 
he tho~~ht was a severe neck and back injury. He 
was seen in the Emergency Room at St . Luke ' s 
Hospital at that t ime and was given muscle relaxants 
and reported back to work, but eventually became 
much more uncomfortable and was seen again by me in 
1974, at wh ich time he was admitted to the hospital 
and x- cays again of the back were taken, but showed 
no signif icant bony disease. He was placed in 
tract ien a t that time and had intramuscular injection 
of Xylocaine, but no great apparent relief . He was 
advised at that time that he shou ld probably have a 
myelogram to determine whether or not he had a disc 
syndrome. The patient was not receptive to this 
and was discharged again wi thout further studies 
and given medication for relief of his pain and 
discomfort . Be continued to have discomfort off 
and on and aga in in 1978, I saw him and insisted 
that he have orthopedic consultation . Be was seen 
then by Or. Naden and myelogram done on 11-09-78 
confirmed the physical findings of hern iated disc 
at L-5, S-1. The patient did not elect to do 
anything at that time, but the pain became quite 
severe when he was again readmitted by Dr. Naden in 
1979 and a surgical procedure was done at that time 
and the patient had what was appar ently an uncompl i cated 
gradual impr ovement. In 1977, I failed to mention 
that he had a severe injury where he put the riqht 
arm and forearm though (sic) plate glass . HE (sic) 
was seen then by Dr. Naden and he had surgical 
procedure of this (sic) arm and forearm, of the 
flexor musculature under local anesthesia and this 
repair was very successful . After the decompress i on 
of his back, the patient seemed to get along quite 
well, altlTough from time to time, coming in complaining 
of some discomfort , but nothing too seve re unt il 
July of 1981, when he complaind quite severely of 
thi s back pain, admitted himself to the Emergency 
Room of the hospital and at that time, he was 
advised to get bedrest and given medication for 
pain and was to call Or . Naden for further inst ructions, 
wh ich he did not do. X-ray at that time was 
negative for any bony disease of the pelvis o r 
right hip, but x-cays of the lower back were not 
done at that time. The pain is now so severe that 
I have told him that he has to be admitted foe 
further observation and possible myelogram. 

Claimant's exhibit 8 is medical records relative to c la imant's 
Pebcuary 18 , 1982 hospital admission wherein a partial "laminoctomy• 
(sic! and a laminotomy were performed. The history recites: 

This 32 year old man, for the last 2-3 weeks, has 
been having severe cramping symptoms in his left 
lower extremity, qui te reminiscent of a herniated 
disc. 

It is interesting that actually this started back 
in July , in his right leg, last year. _He s tarted 
developing c ramping and numbness and tingling in 
the middle three toes of his right foot and started 
developing significant weakness. I checked him 
over at that time, followed him for a white (sic) 
and he denied any serious problems (sic! did not 
want to have anything specifically done. We just 
watchet him along and he had good evidence of a 
disc, but as I said, refused to have anything done. 

About 3 weeks ago, he came in to see me and he was 
just completely decompensated . He had severe, 
constant cramping in his buttocks and lowe r extremities 
and continued to have the numbness now in both 
lower extremities . Most of his symptoms were on 
the left at this time. Positive straight leg raise. 
Definite weakness of the extensor hallucis longus 
in both feet and of the flexor hal l ucis longus on 
the left. Re finally decided to give in and have 
something done. We brought him in for a myelogcam. 
This was positive and he will have surgery on his 
back. 

Claimant 's exhibit 9 is medical notes of several physicians 
regard ing claimant fr om September 24, 1974 to July 21, 1982. 
Claimant's exhibit 10 ls a standard form surgeon's report for 
claimant's October 23, 1978 accident. Claimant 's e xhibit 11 is 
a letter report o f o. C. Naden , M.O., to New Hampshire Insurance 
Group of Pebcuary 1, 1979. Claimant's exhibit 12 is an April 2, 
1979 letter report of Naden to the Insurance Group. Cl aimant's 
exhibit 13 is a July 19, 1979 letter report of De. Naden to New 
Hampshire Insurance Group opining claimant has a 15 pe r cent 
permanent partial disability rating of the body a s a whole as a 
result of his then current injury. Claimant's exhibit 14 is a 
July 30, 1979 letter report o f Naden to the Insur ance Group 
which elaborates as fo l lows : 

Th is young man 's permanent partial disability 
rating would be approximately 15 pee cent (sic) 
whole body permanent physical impairment and loss 
of physical function to the whole body. This would 
be the result of surgical ex c ision of the disc 
wi thout a fusion but with modera te, persistent pain 
and stiffness aggravated by heavy lifting and 
necessary modification of his ac tivities. 

I last s aw this young man on July 19 of this year 
and he was getting along a little bit bette r than 
usual . Re was back working and able to tolerate it 
better than I thought he would be able to. However, 
I still maintain that the r e is a possibility that 
he coul d run into additiona l problems with his disc 
disease, either at this level or at a different 
level in his lower back and that there is a possibility 
of further treatment. Rowevec, I shou ld reiterate 
that at the present time no active treatment is 
necessary o r recommended. 

Claimant' s exhibit 15 is a work release foe c laimant from or. 
Naden foe June 6, 1979. Claimant's exhibit 16 is a letter 
report of Naden to John w. Bickel dated August 11, 1981. The 
letter states: 

The above named patient of mine has been doctoring 
with me foe approximately six and one-half months 
foe what I think is a new herniated disc that I do 
not feel is related to his previous back condit i on . 
lam (sic) not just exactly sure if this is wo rk 
incurred but I am sure that it has been work 
aggravated during this latter period of time. 

Claimant's exhibit 17 ls an attending physician' s report of 
January 11, 1982 foe c laimant. The report recites claimant ' s 
history as described by claimant as problems in his lower 
extremity and left foot wlth diagnosis of oossible disc on left 
side . The doctor reports treating c laimant f or a similar 
condition of discomfort in his back on July 23, 1981. 

Claimant's exhibit 19 is a letter report of De . Naden to 
American International Ad justment Company Inc. of Mar ch 3, 198 2. 
The letter states: 

I am not exactly sure how the above patient hurt 
his back but I feel that his herniated disc started 
in July of last year and then kind of quieted down 
with a re-exace rbat ion three weeks ago. Be was 
taken into the hospital where a myelogcam revealed 
a complete cutoff at the L- 4 ,5 (sic! level bilateral. 

Claimant's exhibt 20 is a letter report of De. Naden to 
Roger L. Perris o f January 20, 1983. The letter states: 

It is my feeling that Mr . Carroll ' s back problems 
that began in January of 1981 and culminated into 
the surgery that I did in Pebruacy of 1982 was a 
new injury and not associated with his October 20, 
1978 problem. 

Al so, I feel that the surgery that I performed on 
him on the 22nd of Pebruary, 1982 was not related 
to his 1978 injury. 

Claimant 's exhibit i1 is a letter report of Naden to Thomas 
Reid of April 16, 1983 which states in re l evant part : 

• • • At the present time, I would appropriate a 20 
per cent (sic) P.P.D. rating to the entice body of 
Mc. Carroll's functional disability status and 
would appropriate the insult of 50/50 to each 
incident associated with surgery. That is, I would 
appropriate a ten per cent P.P.D. rating to his 
October of 1978 affliction plus surgery and then 
another ten pee cent (si c) P.P.O. rating to his 
whole body as a result of the more recent affli ction 
culminating wi th surgery in Pebruacy of 1982. The 
20 per cent (sic) whole-body permanent physical 
impairment and loss o f function to the whole body 
would be the result of again the surgical excision 
of t wo herniated discs without fusion, but with 
moderate pain and stiffness aggravated by heavy 
lifting and necessary modification of his activities. ... 
No one is going t o be able to tell us when he 
developed his second herniation o r disc proble•. 
Certainly his work and activities prior to his 
surgery in Pebcuary of 1982 we re aggravating his 
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condition. I feel this culminated into a pr oblem 
that necessitated surgery February of 1982. 

Claimant's exhibit 22 is a letter cepoct o f w. J. Robt, M.D . , 
to Li~rty Mutual Insurance Company dated Pebcuary 23, 1984 . 
The report diagnoses claimant's problems as •post laminectomy 
residuals, minor• and states the following regarding his disability 
rating: 

I think he has an excellent result considering a 
two level involvement. I observe that he has a ten 
percent rating for his first laminectomy and 
residual from that of ten percent. I would consider 
the second one an addit ional five percent o c a 
summac~ o f 15 percent permanent impairment of 
fun ction to the body as a whole as a result of the 
two level involvement. 

Blahnik defendants' exhibit 1 is certain medical cepocts 
relative to claimant, all of which wece included in claimant's 
exhibits. Blahnik defendants' exhibit 2 is an undated Blahnik 
Construction Company employee Ouestionaice executed by claimant. 
Claimant has checked •no• in response to questions as to whether 
he evec received treatment foe a back condit ion or back injury, 
as to whether he evec suffered aches oc pains of the back, and 
as to whether he has ever received workers ' compensation. 
Blahnik defendants' exhibit 3 is a statement execu ted by claimant 
which recites: 

I have read the Company's Employee Handbook and 
understand the personnel policy working rules, 
Safety and Bealth rules and regulations and emergency 
procedure rule s and I promise to follow them while 
in the ·employe (sic) of this company. 

I also understand that in case I am injured, no 
matter how slight, while in the course of my work, 
I must cepoct immediately to my supervisor. 

Blahnik defendants' exhibit 4 is a Blahnik Construction 
Company Employee handbook. Claimant 's objections to Blahnik 
defendants' exhibits 3 and 4 are overruled . Blahnik defendants' 
exhibit 5 is claimant's anwers to interrogatories propounded by 
Blahnik. 

APPLICABLE LAW AND ANALYSIS 

We shall first address c laimant' s c laim against defendants 
Blahnik and Liberty Mutual. 

our first concern is whether claimant received an injury 
which arose out of and in the course of his employment. 

Claimant has the ourden of proving by a preponderance of the 
evidence that he received an injury on July 1981 which arose out 
of and in the course of his employment. McDowell v. Town of 
Clarksville, 241 N.W.2d 904 (Iowa 1976)1 Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N. W.2d 128 (1967). 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The injury must both arise out of and be in the course of 
the employment. Ccowe v. DeSoto Consol. Sch . Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Macy's Corp., 
255 Iowa 847, 124 N. W.2d 548 ( 1963 ) and Ransen v. State of Iowa, 
249 Iowa 1147, 91 N. W.2d 555 (1958). 

The words •out of• refer to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N. W.2d 
63 ( 1955). 

The words "in the cour se of" refer to the time and place and 
circumstances of the injury. McClure v . Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971)1 Crowe v. DeSoto Consol. Sch. Diet., 
246 Iowa 402 , 68 N.W.2d 63 (1955). 

"An injury occurs in the course of the employment when it i• 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it.• Cedar Ra ids Comm. Sch. Dist. v. Cad , 278 N.W.2d 
298 ( Iowa 1979), McClure v. Un on et a • Count ea, N.W.2d 
283 (Iowa 1971), Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.W.2d 128 (1967). 

The supreme court of Iowa in Alm§uist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 3 (193 4), discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen 's Compensation Act, yet 
an injury to the health may be a personal injury. 
(Ci tations omitted.) Likewise a personal injury 
includes a disease resulting from an injury •••• The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. Thia must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work . Such 
result of those natu ral changes does not constitute 
a personal in j ury even though the same brings about 
impalement of health or the total or partial 

incapacity of the functions of the human body. 

. ... 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the ·impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that ac ts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

Claimant apparently relies on his activity of lifting 
sheeting while working f o r Blahnik in 1981 as the sour ce of his 
present difficulties. If claimant's problems did arise from 
this ac tivity, he certainly would have an injury arising out of 
and in the course of his employment. Unfortunately, serious 
questions remain unresolved in regard to this matter. Claimant 
reports he first experienced leg pain on the 1981 July 4th 
weekend. Re first missed work foe his 1981 related problem on 
the first or day following the July 4th holiday. Claima nt 
called Blahnik and reported he would not be at work. Defendants' 
witness testified c laimant spoke with her when reporting his 
work absence. She recalled that he stated he had injured his 
back mowing the lawn. This witness appeared credible and, while 
certainly not wholly disinterested, had no apparent reason to 
volunteer a fabricated account of the phone incident to claimant 's 
employer. even if her account is rejected, however, claimant, 
himself, admits he did not tell his employer that his pain 
resulted from his work. Claimant knew company policy ~andated 
that he report work injuries. Claimant had had a prior back 
problem f or which he ha1 received workers' compensation. He is 
an intelligent, well-spoken, apparently socially aware young man. 
These facts suggest claimant would have possessed the presence 
of mind to report his back problems were work related had a work 
incident occurred. Thus, the fact that claimant did not report 
an injury is most disconcerning and leaves serious doubts as to 
whether hia problem arose out of and in the course of his 
employment. 

. It is granted that claimant perhaps feared that reporting a 
work-related condition to hie employee would jeopardize his job 
security. Such would be understandable in one with previous 
back problems whose livelihood depends on the physical inte9rity 
of his body. The medical histories recorded regarding c laimant's 
1981 and 1~12 treatment foe back pain are also troubling, 
however. No history recites any work incident nor even makes 
reference to claimant's work activities in describing his 
condition or its onset. It is more than likely that cla imant's 
examining physicians questioned him regarding the onset of hie 
difficulties. Any work incident producing pain or any aggravation 
of pceexistin~ pain by work activity described by claimant would 
cer tainly have been recorded. Such recordationa are wholly 
lacking. Further, Dr. Naden, on one occasion states he is "not 
just exactly sure if this is work incurred" and on another 
occasion states: "No one is going to be able to tell us when he 
developed his second (1981-1982) herniation or disc problem.• 
Claimant had no reason not to describe a work incident or the 
fact that his work activities produced his pain . The absence of 
auch descriptions and Dr. Naden's uncertainty as to whether 
claimant's problems ace work incu rred, brace c laimant's own 
failure t o report his problems as work related and defendants' 
witness ' account of a lawn mowing incident as the source of 
c laimant's initially reported pain in creating ob3taclea for 
c laimant in his task of establishing that his problems have 
originated in his employment. Por the above cited reasons, 
c laimant fails to preponderate on this threshold issue and his 
claim fails. 

It is noted that even had claimant established an injury 
which arose out of and in the course of his employment, the 
insufficiency of the medical histories recorded would also 
seriously handicap c laimant's case as to the issue of whether 
his current disabilities are causally related to a work injury 
of 1981. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of 1981 is causally re lated to the 
disability · on which h~ now bases his claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 ( 1965). Lindahl v. L. 0. 
~ogga, 236 Iowa 296 , 18 N.W.2d 607 (19 45 ). A possibility is 
nsufficient1 a probability is necessary. Burt v . John Deere 

waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). The 
question of causal connection is essentially within th~ uvmo •n 
of expert testimony. Bradshaw v. Iowa Methodist Hospital , 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opin ion of experts need 
~be couched in definite, positive or unequ ivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part by the trier of fac t. Id. at 907. Further, the weight to 
be glven to such an opinion iafor the finder of fact, and that 

29 may be affected by the completeness of the pre■ iae given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
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516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1 

lfblle a claiaant is not entitled to compensation for the 
result• of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
Jobn Deere OttW1va Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (l956). If the claimant had a preexisting condition or 
disability ,hat is aggravated, accelerated, worsened o r lighted 
up 10 that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co. , 254 Iowa 130, 115 N.W.2d 
012, 815 (1962>. 

As noted above, the histories recited do not establish that 
claimant's problems result from his work. Dr. Haden opines that 
it cannot b4! established that claimant's second herniation was 
work incurred. Bvidence of the work related nature of injury 
itself is necessary to establish the requisite causal connection 
to claimant's current disabilities. This is lacking. We grant 
that Dr. Haden volunteered that claimant's work activities prior 
to his February 1982 surgery were aggravating hie condition . 
Certainly, the heavy work claimant continued to perform did not 
alleviate bis symptoms and may well have elevated them. But 
that in itself cannot ehow the causal connection required under 
the law. Claimant has neither demonstrated a preexisting 
condition nor that such condition was lit up by his work activity. 

We shall now address claimant's claim against Spencers and 
Illinois National. Claimant first seeks to establish a causal 
connection between his current disabilites and his verified 
October 20, 1978 work incident with Spencers. As noted above, 
the claimant has the burden of proving by a preponderance of the 
evidence that the injury of October 20, 1978 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
is insufficient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 732 (1955). 
The question of causal connection ls essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

Pucthermoce, when a worker sustains an injury, and later 
sustains another injury, and subsequently seeks to reopen an 
award predicated on the first injury, he or she must prove one 
of two things: (1) that the disability for which he or s he 
seeks additional compensation wae proximately caused by the 
first injury, or (2) that the second injury (and ensuing disability) 
was proximately caused by the first injury. Deshaw v. Energy 
"anufacturing Company , 192 N.W.2d 777, 780 (Iowa 1971). 

Claimant has failed to show either of the above . Claimant ' s 
current problems apparently originate fom his 1981 disc herniation 
and resultant surgery. The medical evidence presented does not 
suggest they grew from claimant's 1978 injury. Indeed, the 
medicals suggest claimant had made a most satisfactory recovery 
from his 1978 injury and functioned quite well until his new 
herniation in approximately July 1981. Thus, claimant cannot 
establish tha~ his current disability was proximately c aused by 
his 1978 injury. 

Claimant also cannot demonstrate that the second injury was 
proximately caused by the first injury. The medical evldence 
belies such a showing . Dr. Haden, claimant's treating physician, 
expressly states the 1981 herniated disc wae a new condition not 
related to either claimant's previous back condition or to his 
1978 injury. Nothing in the expert testimony offered or otherwise 
refutes thie conclusion. Claimant's case against Spencers Inc., 
therefore, fails. 

FINDINGS OF FACT 

WHEREFORE, it is found: 

Claimant sustained an injury to his back October 20, 1978 
ar is ing out of and in the course of his employment as a steelworker 
with defendant, Spencers Inc. 

This injury cummulated in physical findings of a herniated 
disc at L-5, S-1 and surgery in 1979 from which claimant apparently 
made a sat isfactory improvement. 

Claimant began to experience severe back pain in June or 
July 1981. 

This condition cummulated in physical findings of a bilateral 
herniated disc at the L4-L5 level and surgery in February 1982. 

Dr. Haden opines claimant's 1981 condition did not result 
from his 1978 injury. Dr. Haden wae claimant's treating physician. 

Claimant's 1981 condition wae not proximately caused by his 
1978 injury. 

Claimant's 1981 condition developed during the time in which 
he was employed as a steelworker by defendant Blahnik. 

Claiaant's first work absence for his condition occurred on 
the first work day following the July 4, 1981 holiday. 

Claimant did not report his condition as a work injury. 

Claimant was aware that company rules required him to report 
all work injuries. 

Clai•ant had a previous work-related back condition for 
which he received workers' compensation benefits. 

Claimant is intelligent and apparently socially aware. 

Claimant's aedical histories of his 1981 condition describe 
neither a wor~ incident which produced claimant's condition nor 
onset of pain with work activities. 

Claimant's 1981 back condition did not arise out of and in 
the course of his employment with defendant, Blahnik. 

CONCLUSIONS OF LAW 

TB!RBFORE, it is concluded: 

Claimant has not established that his current disability is 
causally related to his October 20, 1978 work injury while 
employed for defendant, Spencers. 

Claimant has not established that his back condition which 
had its onset in June or July 1981 arose out of and in the 
course of his employment with defendant , Blahnik. 

ORDER 

TBBRBFORB, it is ordered: 

Claimant take nothing further from his proceedings against ~ 
defendant, Spencers. 

Claimant take nothing from his proceedings against defendant, 
Blahnik. 

Defendants Spencers and Blahnik pay the coats of these 
proceedings apportioning such costs equally between them. 

Signed and filed this :;,7('6. day of August, 1984. 

Copies tor 

Mr. Thomas B. Read 
Attorney at Lav 
1710 IE Tower 
Cedar Rapids, IA 52401 OSTRIAL COMMISSIONER 
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This is a proceeding in review-reopening brought by Terry 
Chu rch, the claimant, against Fort Dodge Roofing Company, the 
employer, Aetna Insurance Company, the insurance carrier, and 
the Second Injury Fund, defendants, to recover benefits under 
the Iowa Workers' Compensation Act arising from an industrial 
injury which occurred on July 23, 1980. This matter was heard 
in Sioux City, Iowa on December 7, 1983 and considered as fully 
submitted at the conclusion of the hearing. 

The record consists of the oral testimony of the claimant, 
defendants' exhibit l consisting of various medical reports, the 
discovery deposition of claimant and the evidentiary deposition 
of John J. Dougherty, M.D. Through filings by the insurance 
carrier, payment to claimant of 127 weeks of healing period 
benefits and payment of 47 weeks of permanent partial disability 
benefits have been made. The parties stipulated at hearing that 
permanent partial disability benefits would be paid to claimant 
in the total amount of 52 4/7 weeks based on a 35 percent 
functional disability to claimant's right foot. The parties 
further stipulated to a weekly rate of $197.10. 

There ace two issues in this case: whether claimant is JQ 
entitled to additional permanent partial disability1 and whether 
claimant is entitled to second injury fund benefits. 
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There is sufficient credible evidence in this record to 
support the following statement of facts: 

Claiaant, age 35, is single with no dependents. He completed 
hi• f oraal education through the eighth grade and subsequently 
rece ive ~ a GBD. Claimant has held a variety of jobs in general 
labor cla saifl:cations prior to his employment with Fort Dodge 
Roof ing Coa pany including working at meat packing plants, 
aanufactu r i ng and foundry plants and with other roofing companies. 
Cla iaant ,~ceived only on-the-job training in these jobs. 

So■eti■e in 1973 or 1974, c laimant was involv~d 1n a motor 
vehicle accident while riding a motorcycle . Cla imant sustained 
a non-industrial injury to his left leg. K. M. Keane, M.D., an 
orthopedic surgeon, treated claimant foe his injuries. In a 
report dated April 5, 1983, De. Keane stated: 

• .• he had a comminuted fracture of the tibia with 
■ultiple severe abrasions over the leg. The 
trau■atized skin had become necrotic and it was 
oecessacy to debcide it and do a skin graft. He 
was trea ted in a cast for several months until the 
fr acture had healed .•• •• 

When released from treatment by Dr. Keane, claimant ultimately 
vent to work as a meat cutter. He then began work as a roofer 
with another company. For a short period he worked as a beef 
skinner befor e being employed by Fort Dodge Roofing Company. 

Bach of the positions claimant held subsequent to his 
■otorcycle accident, involved standing while working for an 
aver age of eight hours per day. According to claimant he 
experienced pain in his left ankl e and leg while working f or an 
average of eight hours pee day. According to claimant he 
experienced pain in his left ankle and leg whil e working. He 
favored his left leg by placing more weight and stress on his 
right leg and foot. During this time claimant found his left 
leg would get sore and ache if he used it too long. 

On July 23, 1980 c laimant was work ing as a roofer for Fort 
Dodge Roofing Company on a proJect in Oelwein, Iowa. While 
loading up materials at the end of the wo rk day, claimant fell 
20 to 30 feet from the roof on which he had been working. 
Clai■ant landed on both feet . 

Claimant was taken to the emergency room at the Oelwein 
Hoapital. R. s. Jaggacd, M.D., treated him for an •apparent 
fracture metatarsals, eight foot," and referred him for further 
treatment in Port Dodge. (Jaggacd Report 8/27/80) In Fort Dodge 
Paul. L. Stitt, M.D., found " severely comminu ted fractures 
involving the forefoot of the right leg.• (Stitt Report 7-26-80) 
He performed surgery. Due to lack of improvement 1n cla1m~nt's 
condition, Dr. Stitt referred him for further treatment to K. M. 
Keane, M. D., in Sioux City. 

Dr. Keane admitted claimant to the hospital "with severe 
co-inution involving the naviculac cuneiforms, bases of the 
meta taroals and involvement of all the adjacent joints with 
collapae of t~e mid foot. • (Marian Health Center, Discharge 
su-ary Sheet 7/ 31/80) Dr. Keane performed further surgery on 
July 28, 1980. 

On December 22, 1980, Dr. Keane released claimant for light 
work. Claimant attempted to return to work, but quit due to 
pain from standing. 

Dr. Keane read■itted claimant to the hospital for surgery on 
March 24, 1981. Dr. Keane found "deformi ty secondary to severe 
multiple fracture dislocations mid tarsal and tarsal-metatarsal 
joints.' ( Marian Health Center, Discharge Summary Sheet 3/29/81) 
During this hospitalization, Dr. Keane removed a "large bpny 
prominence from the dorsum of the f oot •••• • Subsequent to 
su rgfry, claimant continued to have pain in his foot and instability 
in his foot and leg when walking or standing. 

On Noveaber 17, 1981, Dr. Keane readmitted claimant foe 
further·sucgecy due to "Post-traumatic arthritis at the tarsomet
atarsal joints and retained fragments of fractured cuneiform■.• 
(Marian Health Center, Surgical R~port 11/18/81) On January 7, 
1983 Dr. Keane released claimant •to work doing whatever he is 
able to do. • (Keane Notes 1/7/83). 

During his period of recuperation and treatment claimant's 
employee, Poet Dodge Roofing Company, went out o f business. 
Upon his release, claimant has sought other employment, but 
without success. Since his release from Dr. Keane's treatment, 
claimant continues to experience pain in his right leg and 
instability while using it. Additionally, c laimant no longer 
uses his right leg to support his inJured left leg. Claimant 
experiences an aching pain in the area of his lef t ankle and 
swelling in the sa■e area after walking or standing. 

Clai■ant's treating physician, Dr. Keane , finds in regard to 
cl aimant's left leg a "51 permanent disability• (Keane's Notes 
4/5/83) To claimant's eight leg Dr. Keane finds funct iona l 
disability of 30 percent and "occupat ional disability, for heavy 
work and agility for working on uneven surface■ and returning to 
the occupation of a roofer, t o be even higher than that.• 

(Keane Letter 6/10/83). 

Defendants' examining physician, John J. Dougherty, M.D., an 
orthopedic surgeon, ascribes no permanent disability to c lai■ant's 
left leg. He further concludes claiaant 's injuries fro■ the 
accident of July 23, 1980 are restricted to hia f oot. He rates 

the functional disability of claimant 's right foot at 35 percent. 

Based on the record as a whole and as the treating physician 
Dr. Keane's medical evidence is more persuasive. In regard to • 
the left l eg, Dr. Dougherty does not totally deny abnormalities . 
His tes~imony is to that extent consistent with Dr. Keane's. 
Further, the claimant's testimony that he began experiencing 
severe problems with the left leg only after he suffered the 
injury to his right leg in July, 1980 is undisputed. Since the 
record discloses no evidence of injury or treatment to his left 
leg after his fall in July, 1980, claimant's difficult1es with 
his left leg most likely resulted from residual problPms as 
opined by De . Keane . Dr. Keane's testimony, as treating physician, 
is most persuasive and is given the greater weight. 

In regard to claimant's right leg, Dr. Keane's testimony 
places claimant's injury and disabilities at the astragalo
navicular and ca l caneal-cuboid joint and at the tarsal-metatarsal 
joints. His testimony places the injury into the ankle and 
lower extr emity of claimant. Dr. Dougherty also finds restricted 
moti9n of . the subtalac joint . Dr. Keane's assessment is most 
persuasive, particularly in view of c laimant's undisputed and 
credible testimony regarding his instability in stann ing and 
walking. 

Based on the medica l evidence as a whole, claimant sustained 
a 5 percent permanent partial disability to his left leg as a 
result of his motorcycle mishap in 1973. See Simbro v. Delong's 
Sportswear , 332 N.W.2d 886, 889 (Iowa 1983) . Furthe r, claimant 
has sustained a 30 percent permanent partial disability to his 
right leg as a result of the industrial accident of July 23, 
1980. 

Based upon the reco rd as a whole, and particularly on 
c laimant's undisputed testimony regarding his age, education, 
work history and earning capacity and his inability to (eturn to 
his former employment, to obtain wor k or rehabil itation since 
the July 23, 1980 injury, claimant has sustained industrial 
disability of 65 peccenL. Mcspadden v. Big Ben Coal Co., 288 N.W.2d 
181, 192 (Iowa 1980). The record unequivocally establishes 
cl aimant was experiencing problems with his injury to his lef t 
leg prior to the industrial injury of July 23, 1980. Further, 
the record establishes claimant was employed throughout the time 
between the two injuries. On the basis of the record, 30 
percent of claimant's industrial disability was caused by his 
second injury of July 23, 1980 and 5 percent caused by his 
earlier injury to his left leg. Second Injury Fund v. Mich . 
Coal Co., 27 4 H.W.2d 300, 303-04 (Iowa 1979). 

WHBRBPORB, after having seen and heard the witness in open 
hearing and after taking into account all of the credible 
evidence contained in the record, the following find1ngs of fact 
are made: 

1. That this agency has jurisdiction of the parties and of 
the subject matter. 

2 • . That claimant sustained a non-compensable injury to his 
left leg in 1~73 or 1974 in a moto rcyc le accident. 

3. That as a result of the motorcycle accident, c laimant 
sustai ned a 5 percent functional impairment to his left leg. 

4 . That subsequent to the injury to his left leg and up to 
July 23, 1980, claimant engaged in gainful employment in various 
general labor classifications with various employees and suffered 
intermittent pain in his left leg. 

5. On July 23, 1980, while in the employment of and in the 
course of performing his duties for defendant employee, c laimant 
fell from the roof of a building and sustained inJuries to his 
right foot and ankle. 

6. That as a result of the incident on July 23, 1980 , 
claimaftt sustained a 30 percent functional impairment to his right leg. 

1. · That claimant is 35 years old with formal education 
through the eighth grade, has received a GED and has received no 
other training. 

8 . That claimant has worked only as a laborer, has been 
unable to return to his former employment and has been unable to 
obtain other permanent employment or rehabilitation, since his 
release from medical care on January 10, 1983. 

9. That claimant has sustained an industrial disability of 
65 percent. 

10. That 30 percent of claimant 's industrial disability was 
caused by his accident of July 23, 1980 and the lnJuri~e t~ ,:r 
r ight leg and 5 percent was caused by the earlier injury to his 
left leg. 

11. That claimant ' s weekly rate of benefits is $197.10. 

12. That defendants, employee and insurance carrier, have 
paid to clai■ant 127 weeks of healing period benefits. 

TREREPORE, IT IS ORDERED that defendants, beginning on 
February 10, 1983, shall ~ay to clai■ant per■anent partial 
diaability benefits for a total period of sixty-aix (66) weeks 
at the weekly rate of one hundred ninety-seven and 10/100 
dollars ($197 .10 ). Defendants shall be given c redit for prior 
pay■ente. Defendants shall pay all accrued amounts owing in a Jt 
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lump sum with accrued interest from the date due. 

IT IS FURTHER ORDERED that defendant, Second Injury Fund, 
beginning on Apr il 23, 1984, shall pay to claimant permanent 
partial disabil ity benefits foe a period of one hundred sixty
f our (1~4 ) weeks at the weekly rate of one hundred ninety-seven 
and 10/ 100 d~}l ar s ($197.10) until paid. Defendant shall pay all 
accrued aaounts owing in a lump sum with accrued interest from 
the date due. 

Coste , as contemplated by Industrial Commissioner ' s Rule 
500-4 .33, are charged to both defendants equally who are also 
ordered to file a final rei~t when due. 

Signed and filed this day of August, 1984. 

• INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BRICAA E. CLEMENS, 

Claimant, 

vs. 

IOWA VETERANS HOME, 

Employer, 

and 

: 
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A T I 0 N 

I 0 N 

1 L E 
Sl:P ?, ', 1984 

D 
STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

l'MA llllJSTIUAI. ~IOOfl 

INTRODUCTION 

Thie is a proceeding in arbitration brought by Ericka E. 
Clemens, cl aimant, against Iowa Veterans Home, employer, and 
the State of Iowa, defendants, to recover additional benefits 
under the Iowa Workers' Compensation Act foe an alleged injury 
of April 21, 1981. It came on foe hearing on June S, 1984 at 
the office of the Iowa Industrial Commissioner in Des Moines, 
Iowa. It was considered fully submitted with the submission o f 
a bill from Or. Walker on June 28, 1984. 

The industrial commissioner's file contains no filings. 

At the time of hearing the parties stipulated to a rate in 
the event of an award of $112.18 and to the fairness of the 
medical expenses. 

The record in this matter r~nsists of the testimony of 
claimant, John Franklin ClemPnS and Max Norcia Diggins; claimant's 
exhibit l, a series of leave of absence slips; claimant's 
exhibit 2, a series of medical bills; claimant's exhibit 3, a 
performance evaluation sheet, claimant's exhibit 4, a series of 
reports from John R. Walker, M.D.1 defendants' exhibit A, a 
series of medical ceporte1 defendants' exhibit 8, reports from P. 
L. Colline, O.C.1 defendants' exhibit C, a series of medical 
records, defendants' exhibit D, a letter from Scott 8. Neff, D.O . ; 
a11d defendants' exhibit E, a series of medical reports. 

ISSUES 

The issues in this matter are whether o r not claimant's 
injury arose out of and in the course of hec employment; whether 
or not there is a causal relationship between c laimant's injury 
and any di sability she now suffers; whether oc not cl aimant is 
entitled to healing period oc permanent partial disability 
benefits, whether or not c laimant is entitled to expenses under 
Iowa Code section 85.27. Defendants have raised the affirmative 
defense o f notice. 

STATEMENT OF THE CASE 

Forty-six year old married claimant, mother of three children 
graduated from high school in Germany, had no other formal ' 
education other than an eight hour class offered by her employer. 
Her work experience in Germany involved working in a flower shop 
where she cared for and sold plants and made flower arrangements. 
Her first work in this country was as a waitress in a bowling 
alley where she also acted as a short order cook, clerk, bartender 
and cleanup person with wages of $2.25 per hour. For three 
years she worked in a flower shop selling plants, making arrange
ments and cleaning the shop once a week. She earned $3.00 per 
hour. 

Rer work for defendant employer started in April of 1978 
when she was hired to do housekeeping work. She listed her 
tasks as mopping floors first with a chemical and then with a 
wet mop, sanitizing various areas, dusting, emptying and relining 
trash cans, caring. for furniture, moving furniture, hand scrubbing 
stained areas, polishing chr ome, cleaning mirrors, scrubbing 
sinks and toilets, and replen ishing paper and supplies. Many of 
hec jobs were done on a daily basis. Hee responsibility included 
sixteen rooms and baths, halls, a stairway two public areas 
nurse's station, nurse's office, a tceatme~t room, a utility' 
room, an elevator lobby and another room. 

Claimant recalled the circumstances of her injury in May of 
1980 as follows: She was working in an elevator lobby. She was 
lifting a garbage can weighing perhaps 23 pounds. She had a 
pulling sensation in her left shoulder. She continued to work 
by modifying her job. Hee pail"' ·•orsened. She reported to hel 
supervisor. Pain went into h~r arm and she had tingling in her 
fi ngers . The next day she saw a chiropractor, Dr. Collins, who 
gave her ultrasound treatments and adjusted her neck. She saw 
him two to three times a week. He advised her to take time off 
from work which she did. 

When she vent back t o work, pain in her shoulder was still 
present. There was tingling pain and numbness in hec hands. 
She had t r ouble with her grip strength and dropped things. She 
tried to modify her work. 

She visited her family physician, Dr. Sullivan, who gave hPr 
muscle relaxants. She stayed off work and had some relief from 
her pain. Dr. Sull ivan re f er r ed her to Dr. Hughes who gave hec 
Naprosyn and Motcin and kept her off work. Dr. Hughes in turn 
sent her to De. Grundbecg who gave her a Cortisone shot which 
temporarily relieved her condition and also sent hec to Mayo 
Clinic. 

Claimant testified to an i ni11c y on April 21, 1981: She got 
•pretty sick." Hee shoulder wa s acting up. The first time she 
exper i enced pain in her low back and legs. She was bothered by 
both mopping and doing her other work. She told her supervisor 
she was having back pain. Sick leave wa s requested. 

In September she went to the Mayo Clinic where she was 
x- rayed and had dye injected into her shoulder. Doctors there 
were unable to help her. 

She returned to De. Hughes who also was unable to help her. 
She went to Or. Kitchell who did a nerve test of her shoulder 
which was negative. She then saw Dr. Johnson who treated her 
condition with heat. 

Cl aimant denied any othe r injury in close proximity to 
either incident to which she testified, but she reported a fall 
hurting her tailbone some years before. 

She acknowledged a ceacend car acc ident in December of 1982. 
She saw Des. Sullivan and Walker and wa s x-rayed. Her only 
treatment was aspirin. She said that her neck was stiff for a 
week or so. A second incident occurred in November of 1983 and 
resulted in a broken elbow which was surgically treated. She 
also had a bump on her head. She received no disability payments 
as a result of either accident. 

In January of 1982 she changed to another work area because 
she thought her job might be easier. She continued to do bot~ 
dry and wet mopping. She cleaned a wheelchair ramp, the recreation 
room, an elevator lobby, entryways and exits, and two executive 
rooms where doctors spent the night. She vacuumed, sanitized 
and dusted, Periodically, she -1 ,,aned a dining room. In the 
wintertime she shoveled snow. 

In 1982 she was hospitalized by Dr. Walker and treated with 
traction, physical therapy, vitamin shots, whirlpool, heat and 
medication. 

In June of 1982 she went on an unpaid leave status because 
she was sick and not able to do her tasks. Her shoulder acted 
up. She had trouble walking and she had numbness and tingling 
in her buttocks and legs. Claimant stated that the leave 
requests she offered into evidence were submitted because of the 
conditions for which she now makes claim. Because she always 
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was told to see the doctor each time she was off work and 
because she was afraid of losing her job, she gave other excuses 
foe being off work. When she was asked about being off with a 
st011achache, she said that when she got really sick she became 
nauseated . There was some decrease in her stomach symptoms 
after her gallbladder surgery. 

In June of 1983 her conditi- .1 was bad and she was hospitalized 
foe physical therapy, a CT scan and a myelogcam which were 
negative. She also had gallbladder surgery. 

Hee employment was terminated on July 20, 1983. 

Claimant asserted that she continues to have pain which is 
sometimes like needles and sometimes like ants crawling on a 
daily basis, some days worse than others. The pain is located 
in her neck, both shoulders, chest, ribs, groin, hips, legs, 
knees and feet. She occasionally has headaches. She has found 
no long term relief from the pain which did not change very much 
after she quit work. She has pain when she lies down and has 
difficulty getting settled at night. 

, 

She estimated that on a good day she could sit for an hour. 
She can stand for a half hour. She has been able to increase 
her walking from one block to a half mile with rest. She does 
exercises to limber up her spine and to strengthen her muscles. 
She uses a whirlpool. She lies down during the day. Her spouse 
takes care of most household duties, but she is able to put 
things in the microwave. 

Claimant claimed that she has more bad days than good days 
and even on good days she could not work. She said that she is 
interested in going back to work. When she was asked how she 
felt about sitting at home, she responded: "In plain English I 
hate it.• ' 

On cross-examination, claimant acknowledged that there was 
nothing different about April 21, 1981. She did not work that 
day. She filled out her request for leave on April 22, 1981. 

Claimant reported that no surgery has been recommended foe 
her . 

Porty-eight year old John Franklin Clemens, claimant's 
spouse, testified that the two used to dance, go to movies, 
bowl, fish and hike. Now claimant is unable to do much of 
anything although he has observed some improvement since the 
first of this year. 

The witness described changes in the company for which he 
worked which led to his taking a voluntary layoff so he could 
stay home to help take care of claimant and to ~ssist her with 
her exercises. He reported that because claimant laid around 
too much and used a wheelchair, her condition deteriorated. 

Be commented on claimant's problems which he said were 
trouble holding concentration because of pain, fogginess from 
medication, loss of grip, difficulty staying at such things as 
letter writing and inability to bend. He said that claimant 
becomes melancholy and both of Lnem cry. A watecbed has been of 
some assistance to claimant, but she moans and groans at night. 

Sixty year old Max Norris Diggins, who first worked for 
defendant employer as a custodial leader, testified bhat he was 
moved to supervisor over twenty-three other employees in January 
of 1981 . Claimant worked under his direct supervision until 
1982. He described claimant's duties essentially as she had 
done. 

Diggins had no recollection of April 21, 1981. He said that 
he knew claimant was having medical problems which he said he 
thought were related to her lifting the waste can. He recalled 
that off and on she would mention pain in her shoulder and back. 
He was not cognizant of a change in her complaints. 

He outlined the procedure for securing a leave of absence: 
The employee calls in the morning. Note is made . The employee 
ls asked what is wrong. When the employee returns to work a 
leave request is filled out. Accident reports are completed at 
the time of the accident. No accident report was filled out foe 
an April injury. The witness denied knowledge of any complaints 
in other areas of the body other than those on exhibit 1. 

Diggins characterized claimant as "top notch," •a very good 
worker,• and "sincere• about her job. 

Daniel J. Sullivan, M. D., treated claimant on May 19, 1980 
for a muscle strain of the chest and arms. 

She was next seen on July 10, 1980 with complaints of left 
arm pain. She was given a slip for light duty and a muscle 
relaxant . On July 21, 1980 claimant was given a return to work 
slip. 

On October 30, 1981 Dr. Sullivan recommended claimant take 
two weeks off and thereafter he assigned her to work which would 
not aggravate her chronic shoulder problems. 

P. L. Collins, D.C . , treated claimant foe a sprain of the 
left deltoid tendon. In a note dated June 3, 1980 Dr. Collins 
advised that claimant should not lift over twenty pounds nor 
lift things over her head. Claimant was treated with a series 
of chiropractic manipulations. Claimant was seen on several 
occasions in 1981 for left shoulder bursitis. On May 21, 1982 

claimant had restricted motion in her left shoulder and moderate 
restriction in her left ilium. 

John w. Hughes, H.D., examined claimant on August 1, 1980 . 
At that time she complained of problems with her left arm. 
Shoulder motion was within normal limits. There was tenderness 
about the lateral epicondyle of ~he elbow. Stress of the 
extensors increased pain . Grip was satisfactory. Sensation was 
intact. Peripheral pulses were normal. The doctor's diagnosis 
was lateral epicondylitis. He advised claimant to take Clinoril. 
He expected her to be able to return to work in a week's time. 

When claimant was seen on January 13, 1981 she spoke of pain 
in her lef~ shoulder, arm and hand. She was bothered by heavy 
mopping when a swinging vigorous motion was required. Dr. Hughes' 
working diagnosis was of biceps tendinitis and/or irritation of 
the rotator cuff. 

Dr. Hughes next saw claimant on April 9, 1981 at which time 
she complained of her left shoulder and arm. The doctor thought 
the Phalen's test might be positive. There were minimal objective 
findings in spite of a postive history. An EMG was normal. Claimant 
was refereed to Mayo Clinic in July. 

In a letter dated October 21, 1981 Dr. Hughes was unable to 
make a definitive diagnosis, to outline a treatment plan or to 
place limitation relating to her job. 

Arnis a. Grundberg, M.D., saw claimant on March 17, 1981 at 
which time claimant gave a history of lifting a garbage can. 
She complained of pain radiating into the lateral aspect of the 
ar• and forearm and cramping in her fingers. She denied numbness 
and tingling . Shoulder abduction was the same on each side. 
Claimant's hand was tender . Dr. Grundberg's impression was 
bursitis of the left shoulder. Claimant's shoulder was injected 
with Cortisone. 

James A. Rand, H.D., orthopedic surgeon of the Mayo Clinic, 
reported his examination of claimant in a letter dated September 
25, 1981. He took a history of claimant's lifting a garbage can. 
On examination of the left shoulder, she forward flexed to 180°, 
abducted to 180°, externally r otated to 60° and internally 
rotated to TS bilaterally. She had mild weakness of the external 
rotators on the left with some localized tenderness over the 
supraspinatus tendon on the left and a questionable palpable 
defect. X-rays were unremarkable except for mild degenerative 
change in the acromioclavicular joint. A shoulder arthrogram 
was negative . Dr. Rand suggested claimant modify her work to 
avoid activities exacerbating her shoulders. His diagnosis was 
periarthritis of the left shoulder. 

Michael J. Kitchell, H.o., saw claimant, apparentlv on 
referral from Dr. Sullivan, on November 24, 1981 at which time 
she told of a pull in her left shoulder in May of 1980 followed 
by chronic left shoulder pain radiating through the scapula, 
left anterior chest and down the arm. Pain was maximal along 
the ulnar aspect of her upper arm and forearm and radiated 
toward the thumb and index fingers. She also complained of 
weakness of her grip and arms. J he was using Hotrin and aspirin. 

On examination, range of motion in her neck was normal. 
Claimant complained of pain with passive movement of the left 
shoulder. Reflexes were 2+ throughout both arms. There were 
complaints of pain with some muscle testing, but no definite 
significant weakness in any muscle groups. There was possible 
minimal weakness of the opponens pollicis and abductor pollicis 
brevis. There was no definite diminution to pin prick although 
claimant felt there was a slight decline in sensation of the 
left thumb. 

Nerve conduction studies and an EMG were normal. 

Dr. Kitchell felt that claimant's pain was musculoskeletal 
and he could not come up with a definite etiology. He found no 
neurological impairment and his only suggestion was further 
orthopedic consultation. He anticipated claimant would be able 
to return to work. 

In a letter dated April 2, 1983 Dr. Kitchell reported: "As 
to the cause of her complaints, I can only state what she has 
reported to me, that her discomfort was related to an episode at 
work in May of 1980. It is certainly possible that she caused 
some muscle strain with the incident.• 

In a report dated January 12, 1982 Dr. Kitchell responded 
•no• to the question, "Will the injury result in a permanent 
defect?" He concluded c laimant was able to resume light work on 
November 25, 1981. 

On November 2, 1981 O. Landis Johnson, 0.0., reported 
treating claimant's shoulder in the preceding month. He found 
her to be suffering from a chronic shoulder condition ( per iarth ritis). 

John R. Walker, M.D., re ported his findings on examination 
in a letter dated May 7, 198~. Claimant told him of the lifting 
incident. She complained of pain in both her shoulders which 
was worse on the left and which radiated into both rib cages 
bilaterally; tingling in her arms, shoulders and hands; pain 
over both hips; and left knee pain. Claimant had restriction on 
external rotation of her shoulder, and she had pain. There was 
no significant atrophy. Upper extremity reflexes were physiological 
except the left triceps which seemed a little hyperactive at l++. 
Grip strength was 80 on the right and 60 on the left. There was 
no deficit in sensorium. Her neck was slightly tender. Claimant 
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was tender over both wings of the ilium and the anterior aspect 
of the ilium. 

X-rays showed some instability between the bodies of C3 and 
C4 , Views of the left and right shoulder were practically 
identical . Dr. Walker's opinion was that claimant had a chronic 
sprain of her shoulder with som~ loss of external rotation and 
that "the work that this patient is doing is causing a great 
deal of trouble on a chronic basis." He explained: •t don't 
think one injury alone is responsible foe everything butt think 
what is happening is that she is mopping from side to side with 
a hand mop some seven hours a day and then wiping w1ndows." He 
reco111J11ended claimant be transferred to a lighter job and stop 
mopping altogether. 

or. Walker saw claimant in July with complaints of pain in 
her eight anterior abdomen. Ber neck was better, but she had 
problems in her left anterior lateral chest. Heprobamate was 
started. Claimant was to be off work until August 19, 1982. 

On September 10, 1982 or. Walker wrote: "The problem that 
this patient has is that she is a very well-motivated patient 
and followed her orders to keep working. She was doing swabbing 
with a mop all day long, some eight hours a day in spite of the 
fact that she had pain and injuries. 1 feel that this has 
caused the great chronicity of her problems and is the reason 
why she is not getting along well." He noted claimant's having a 
high pain tolerance which allowed her to work with extreme pain. 

When claimant was seen in 1983, she told the doctor that all 
her accident of December 1982 did was stiffen her neck. Hee 
complaints were of tingling and aching in her neck; of slight 
headaches every two weeks; aching in her shoulder which was 
worse on the left; numbness and tingling in both arms, hands, 
fingers and palms; a sharp constant ache of the dorsal spine 
starting around T7 which radiated to the left lateral abdomen 
and into the thighs, low back ache into the rib area; burning, 
tingling and aching in both legs, feet and toes and abdom1nal 
pain into the pubic area. 

On examination claimant hati '' fairly good grip" and tenderness 
throughout the cervical, lumb~c and dorsal spine. or. Walker 
proposed hospitalization and decided to refer claimant to a 
psychiatrist. 

Claimant was hospitalized on Hay 16, 1983. She had a 
cholecystectomy and cholangiogram. X-rays of the lumbar spine 
were negative, a CT scan of L3, L4 and LS was negative. A 
cervical and lumbar myelogram was negative. Discharge diagnoses 
included lumbosacral sprain with sciatica, cervical spine 
sprain, chronic myofascial sprains of the posterior chest wall 
and chronic cholceylitis. 

When claimant saw Oc. Walker on October 14, 1983 she acknowledgec 
some relief from her stomach problems after her cholecystectomy. 
She still had intercostal neuralgia and lots of aches and pa ins. 
Dr. Walker thought claimant's permanent disability might be as 
high as 38 percent of the body as a whole based on her subjective 
complaints. Be wrote in a letter dated November 30, 1983: "She 
is certainly better than she was but I think we have just about 
reached maximum benefit of treatment or hospitalization foe her. • 

On December 6, 1983 De. Walker wrote that claimant was not 
able to be gainfully employed. 

In a letter dated January 12, 1984 he wrote: "The onset of 
the injury of course did occur in Hay of 1980, but because she 
was persistently sent back to work to do this heavy work, her 
problems became enlarged, chronic and more severe.• 

Claimant was hospitalized on December 10, 1983 after a motor 
vehicle accident in which she suffered multiple contusions and 
abrasions, a closed head injury with a contusion of her upper 
right forehead, a fractured dislocation of the left elbow and a 
contusion hematoma of the right patella. X-rays showed a 
posterolateral fracture dislocation of the left elbow joint and 
a fracture of the capetellum. An open reduction and external 
fixation were performed. 

Earl L. Keyser, H. O., reported his findings in a letter 
dated August 10, 1983. There was no loss of motion in the neck, 
the shoulders, elbows, forearms or wrists. Sensation was intact . 
Reflexes were equal. Straight leg raising was accomplished to 
85 percent. RA latex and sedimentation tests were normal. Dr. 
Keyser was unable to substantiate left- sided weakness oc decreased 
range of motion of the back, neck or legs on the left or any 
other orthopedic, neurological or circulatory defect. The 
doctor suspected a psychological overlay. 

David L, Bethel, D.O., evaluated claimant on September 20, 
1983 and diagnosed no specific psychiatric disorder. She 
demonstrated situational depression secondary to orthopedic 
difficulties. He found no indication claimant was •exaggerating, 
misleading or distorting• her i-11/Sical complaints. Dr. Bethel 
found indication of orthopedic problems which would make it 
difficult for claimant tn be gainfully employed. 

Scott B. Neff, o.o., reported his findings in a letter dated 
Hay 7, 1984. Be took a history of the lifting incident in 1980 
and of a motor vehicle accident causing a neck and muscle injury 
in December of 1983. Claimant complained of pain in her back at 
the eight and left posterior superior iliac spines with decreased 
range of motion. Deep tendon reflexes were normal and straight 
leg raising was negative. Cervical motion was normal. Dr. Neff 
assigned a five percent disability based on claimant's subjective 

complaints. He did not find her diffuse musculoskeletal complaints 
of any definite etiology. He wrote: " In my opinion, she has no 
disability with reference to her neck, shoulders or back. " 

Dr. Ne f f thought claimant able to return to work, but he 
thought she sho~ld be restricte~ from heavy lifting. He estimated 
he r healing period would have been completed in six weeks. 

APPLICABLE LAW ANO ANALYSIS 

The first issue to be determined is whether or not claimant's 
injury arose out of and in the course of his employment. I n 
order to rtceive compensation for an injury, an employee must 
establish that the injury arose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto 
Consolidated School Oistr ict, 246 Iowa 402, 68 ii:w. 2d 63 °(1955). 

In the course of relates to time, place and circumstances of 
the injury. An injury occurs in the course of the employment 
when it is within a period of employment at a place where the 
employee may be performing duties and while he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McClur e v. Union C~unty, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of employment, the claimant must also establish the 
injury arose out of employment. An injury "arises out of" the 
employment when a causal connection between the conditions under 
which the work was performed and the resulting injury followed 
as a natural incident of the work. Musselman v. Central Telephone 
Co. , 261 Iowa 352, 15 4 N. W.2d 128 (1967). 

The source of the problem herein is whether claimant who had 
a prior injury of Hay 19, 1980 for which defendants have admitted 
liability had an additional injury on April 21, 1981. 

In Hay of 1980 claimant had what was diagnosed as a muscle 
strain of the chest and arms and of the left deltoid tendon. 
Clainant continued to complain after that date of her left arm 
shoulder and hand. Her last visit to the doctor before April ' 
21, 1981 was on April 9, 1981 aL which time she saw Or. Hughes 
who advised her to continue working, but to avoid some of the 
heavier aspects of her job. She saw Or. Collins that same day. 

Cla i mant's difficulty on April 21 , 1981, as she testified, 
was t hat her shoulder acted up and foe the first time she had 
pain in her back and legs. Claimant took leave foe the entire 
day on April 21. She claimed that she told her supervisor she 
was having back pain. 

The r e is no evidence of claimant's seeking medical care 
until July 16, 1981 at which time she saw Dr. Huahes. She 
complained at that time of shoulder and arm pain. She was 
refereed to Mayo Clinic where in September of 1981 she gave a 
history only of the Hay 1980 injur y and of paresthesia to all 
four extr emities. Or. Kitchell was seen in November of 1981 and 
he recorded the Hay 1980 incident and left shoulder and arm pain. 

Hore than a year after the injury alleged herein claimant 
saw Dr. Walker. Again the Hay 1980 incident was reported. 
Claimant at this time wa s complaining of both shoulders, her rib 
cage, her hips and her left knee. Oc. Collins saw claimant 
later in the month noting moderate restriction of the left ilium. 

At the time of her auto accident in December of 1983, 
claimant gave a history of a back injury in 1982 which required 
hospitalization and traction. 

Dr. Neff who saw claimant foe evaluation took a history of 
lifting a can cover in Hay of 1980 which resulted in shoulder 
pain. 

Claimant's burden is a preponderance of the evidence. There 
is little in the record to support either a specific injury to 
her back or a cumulative injury which became disabling in April 
of 1981. Claimant has failed to establish an injury arising out 
of and in the course of her employment. 

In light of the conclusion that claimant has not established 
an injury a r ising out of and in the course of her employment, it 
is unnecessary to examine any additional issues. 

FI NDINGS OP PACT 

WREREPORE, IT 15 POUND: 

That claimant is 46 years of age. 

That claimant began work foe defendant employer in April of 
1978. 

That claimant ' s duties included mopping floors, sanitizing 
areas, dusting, removing trash , r acing foe furniture, moving 
furniture, hand scrubbing, polishing and replenishing supplies. 

That claimant had responsibilities for caring foe a number 
of rooms and other areas. 

That in Hay of 1980 claimant injured her left shoulder and 
had pain into her arm and tingling in ~er fing e rs as she lifted 
a garbage can. 

That the incident of Hay of 1980 was the only incident which 
claimant has reported to the doctors. 
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That claimant complai ned o f pa cesthesia to all fouc extcemities 
in Septe■ber of 1981 . 

That clai■ant did not make significant complaints of her 
bac k until some substantial t i me aftec Apcil 21, 1981. 

CONCLUSION OP LAW 

TBBRIFORB, IT IS CONCLUDED: 

That clai■ant has f a i led to establ ish by a preponderance of 
t he evidence an injury a r ising out of and in t he course of her 
e■ployiaent J n Apr i l 21 , 1981. 

ORDER 

TRBRBPORB , IT IS ORDERED: 

That c la imant take nothing from these pcoceedings. 

Tha t de fendants pay costs pursuant to Industrial Commissioner 
Rule 500-4 .33. 

Signed and fi led this ':l 7- day of September , 1984. 

COMMISSIONER 

BBPORB THE I OWA INDUSTRIAL COMMISSIONER 

RRiltA E . CLEMENS , 

Cla imant , 

vs. 

I OWA VETE RANS ROME, 

Employer, 

and 

STATE 01' IOWA, 

Insur ance Carrier , 
Defendants. 
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This is a pr oceeding i n review-reopening brought by Erika E. 
Clemens, claimant, aga i nst Io wa Veterans Home, employer, and the 
Sta te of Iowa, defendants, to recover additiona l benefits under 
the Iowa Wor kers' Compensa t i on Act for an injury arising out of 
and i n t he cour se of her employment on May 19, 1980. I t came on 
fo r hearing on J une 5, 198 4 at the office of the Iowa Industrial 
co- iss ione r in Des Moines, Iowa. It was consider ed ful l y 
s ubmitted with the submisson of a bill f r om Dr. Walker on June 
28, 19 84 . 

The industrial commissioner 's fi l e shows a first report of 
injur y ceceived October 7, 1980. A memorandum of agceement was 
cece ived on Octobec 14 , 1980 . A Focm 2 shows payment of four 
weeks and one day of weekly benefits as well as medical expenses . 

At the time of hearing the parties stipulated to a cate of 
$112.18 and to the fai r ness of m~dical expenses. 

The record in this matter consists of the testimony of 
c l a imant , John Fr anklin Clemens, and Max Norris Diggins, claimant's 
exhibi t 1 , a s eries of l eave of absence slips, c l aimant's 
exhib i t 2, a ser ies of medical bi l ls1 cl a imant ' s exh i bit 3, a 
per fo r mance evaluat i on sheet, c l aiman t' s exhibit 4, a ser ies of 
ceports f rom John R. Walker, M. D.1 defendants ' exhibit A, a 
se r ies of med ica l repcr ts1 de f endants' exhibit B, reports fcom P. 
L. Collins, D.c., defendants' exhibit c, a series of medical 
records; defendants ' exhibit D, a lstter f r om Scott B. Neff, D.0.1 

and defendants' exhibit E, a series of medical records. 

ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's injury and any disability 
she now may suffer; whether oc not claimant is entitled to 
further healing period or permanent parti~l disability benefits; 
and whether or not claimant is entitled to benefits under Iowa 
Code section 85.27. 

STATEMENT OF THE CASE 

Forty-six year old married claimant, mother of three children, 
graduated from high school in Germany, had no other formal 
education other than an eight hour class offered by her employer. 
Her work experience in Germany involved working in a flower shop 
where she cared foe and sold plants and made flower acrangement~. 
Rec first wock in this countcy was as a waitcess in a bowling 
alley where she also acted as a shoct order cook , clerk, bartender 
and cleanup person with wages of $2.25 per hour. For thr ee 
years she worked in a flowec shop selling plants, making arrange
ments and cleaning the shop once a week. She earned $3 . 00 per 
hour. 

Rec work foe defendant employer started in April of 1978 
when she was hired to do housekeeping work. She listed hec 
tasks as mopping floors first with a chemical and then with a 
wet mop, sanitizing various areas, dusting, emptying and relining 
tcash cans, cacing for furnituce, moving furnitur9, hand sccubbing 
stained areas, polishing chrome, cleaning mirrors, scrubbing 
sinks and toilets, and ceplenishing papec and supplies. Many of 
her jobs were done on a daily basis. Her cesponsib ility included 
sixteen rooms and baths, halls, a stairway, two public areas, 
nurse's station, nurse's office, a treatment room, a ut ility 
room, an elevator lobby and anothec room. 

Claimant recalle~ the ci rcumstances of her injury in.May of 
1980 as follows: She was working in an elevator lobby. She was 
lifting a garbage can weighing perhaps 23 pounds . She had a 
pulling sensation in her left shoulder. She continued to work 
by modifying her job. Her pain .torsened. She reported to her 
supervisor. Pain went into her arm and she had ting ling in her 
fingers. The next day she saw a chiropractor, Dr. Collins, who 
gave her ultr asound tceatments and adjusted her neck. She saw 
him two to three times a week. He advised her to take time off 
from work which she did. 

When she went back to work, pain in her shoulder was still 
pr esent. There was tingling pain and numbness in her hands, 
She had trouble with her grip strength and dropped things. She 
t r ied to modify her work. 

She visited her family physician, Dr. Sullivan, who gave her 
muscle relaxa nts. She stayed off wock and had some relief from 
her pain. Dr. Sullivan referred her to Dr. Hughes who gave her 
Na prosyn and Motrin and kept her off work. Dr. Hughes in t ur n 
sent her to Dr. Grundberg who gave her a Cortisone shot which 
temporarily relieved her condition and also sent her to Mayo 
Clinic . 

Claimant testified to an injury on April 2 1 , 1981: She got 
"pretty si~~.• Rec shou l der was acting up. The first time she 
experienced pain in her low back and legs. She was bothered by 
both mopping and doing her other work. She told her supervisor 
she was having back pain. Sick leave was requested. 

In September she went to the Mayo Clinic where she was 
x-rayed and had dye injected into her shoulder . Doctors there 
were unable to help her. 

She returned to Dr. Hughes who also was unable to help her. 
She went to Dr. Kitchell who did a nerve test of hec shoulder 
which was negative. She then saw Dr. Johnson who treated her 
condition with heat. 

Claimant denied any otner injury in close proximity to 
either incident to which she testified, but she reported a fall 
hurting her tailbone some yeacs before . 

She acknowledged a rearend car accident in December of 1982. 
She saw Des. Sullivan and Walker and was x-rayed. Hee only 
treatment was aspirin . She said that hec neck was stiff for a 
week or so. A second incident occu rred in November of 1983 and 
resulted in a broken elbow which was surgically treated. She 
also had a bump on her head. She received no disability payments 
as a result of either accident. 

In January of 1982 she changed to another work area because 
she thought her job might be easier . She continued to do both 
dry and wet mopping. She cleaned a wheelchaic ramp, the r e -~~t :.~ 
room, an elevator lobby, entryways and exits, and two executive 
rooms whece doctocs spent the night. She vacuumed, sanitized 
and dusted. Periodically, she cleaned a dining room. In the 
wintertime she shoveled snow. 

In 1982 she was hospitalized by Dr. Walker and treated with 
traction, physical therapy, vitamin shots, whirlpool, heat and 
medication. 

In June of 1982 she went on an unpaid leave status because 
she was sick and not able to do her tasks. Her shoulder acted 
up. She had trouble walking and she had numbness and tingling 
in her buttocks and legs. Claimant stated that the leave JS 
requests she offered in to evidence were submitted because of the 
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condition• tor which she now makes claim. Because she always 
was told to see the doctor each time she wa s off work and 
because she was afraid of losing her job, she gave other excuses 
tor being ott work. When she was asked about being off with a 
sto•achache, she said that when she got really sick she became 
nauseated. There was some decrease ln her stomach symptoms 
attar her r1llbladder surgery. 

In June ot 1983 her condition was bad and she was hospitalized 
for physical therapy, a CT scan and a myelogram which were 
negative. She also had gallbladder surgery. 

Rer e■ploy■ ent was terminated on July 20, 1983. 

Claimant asserted that she continues to have pain which is 
sometimes like needles and sometimes like ants crawl ing on a 
daily basis, some days worse than others. The pain is located 
ln her neck, both shoulders, chest, ribs, groin, hips, legs, 
knees and feet. She occasionally has headaches. She has found 
no long term relief from the pain which did not change very much 
after she quit work. She has pain when she lies down and has 
difficulty getting settled at night. 

She estimated that on a good day she could slt for an hour. 
She can stand for a half hour. She has been able to increase 
her walking from one block to a half mile with rest. She does 
exercises to limber up her spine and to strengthen her muscles. 
She uses a whirlpool. She lies down during the day. Her spouse 
takes care of most household duties, but she is able to put 
things in the microwave. 

Claimant claimed that she has more bad days than good days 
and even on good days she could not work. She said that she is 
interested in going back to work. When she wa s asked how she 
felt about sitting at home, she r~sponded: •rn plain English, I 
hate it.• 

On cross-examination, claimant acknowledged that there was 
nothing different about April 21, 1981. She did not work that 
day. She filled out her request for leave on April 22, 1981. 

Claimant reported that no s~rgery has been recommended for 
her. 

r octy-eight year old John Franklin Clemens, claimant's 
spouse, testified that the two used to dance, go to movies, 
bowl, fish and hike. Now claimant is unable to do much of 
anything although he has observed some improvement since the 
fleet of this year. 

The witness described changes in the company for whi ch he 
worked whi ch led to his taking a voluntarv lavoff so he could 
stay home to help take care of claimant and to assist her with 
her exercises. He :eported that because claimant laid around 
too much and used a wheelchair, her condition deteriorated. 

He co■■en ted on claimant's problems which he eald were 
trouble holding concentration because of pain, fogginess fro■ 
medication, loss of grip, difficulty staying at such things as 
letter welting and inability to bend. Re said that claimant 
becomes melancholy and both of them cry. A waterbed has been of 
so■e assistance to claimant, but she moans and groans at night. 

Sixty year old Max Norris Diggins, who first worked for 
defendant e■ployec as a custodial leader, testified that he was 
moved to supervisor over twenty-three other e■ployees in January 
of 1981. Clai■ant worked under his direct supervision until 
1982. Re described clai■ant's duties essentially as she had 
done. 

Diggins had no recollection of 1'pril 21, 1981. He said that 
he knew claimant was having ■edical problems which he said he 
thought were related to her lifting the waste can. He recalled 
that off and on she would ■ention paln in hec shoulder and back. 
He vaa not cogni~ant of a change in her co■plaints. 

Re outlined the procedure for securing a leave of absence: 
The e■ployee calls In the ■orning. Note ls made. The e■ployee 
is asked what is wrong. When the e■ployee returns to work a 
leave request is filled out. Accident reports are co■pleted at 
the ti■e of the accident. No accident report was filled out for 
an 1'pcil lnjucy. The witness denied knowledge of any complaints 
in other areas of the body other than those on exhibit 1. 

Diggins chacacteri~ed clai■ant as "top notch," •a very good 
worker,• and "si ncere " about her job. 

Daniel J. Sullivan, M.D., treated clai ■ant on Kay 19, 1980 
foe a ■uscle strain of the chest and ares. 

She was next seen on July 10, 19QO with complaint& of left 
ac■ pain. She was given a slip for light duty and a auacle 
relaxant. On July 21, 1980 clai■ant was giv~n a return to work 
slip. 

On October 30, 1981 Dr. Sullivan ceco ended clal■ant take 
two weeks off and thereafter he assigned her to work which vould 
not aggravate bee chronic 1houlder pcoble■s. 

P. L. Collini, O.C., treated clal ant for a spraln of the 
left deltolA tendon. In a note dated June 3, 1980 Or. Colline 
advised that clai-nt sllould not lift over twenty pounds nor 
lift things over bee bead. Clai■ant was treated vlth a series 
of chiropractic a.anipulations. Clalaant was seen on several 
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occasions in 1981 foe left shoulder bursitis. On May 21, 1982 
cl aimant had restricted motion 1n her left shoulder and mOdPrate 
restriction in her left ilium. 

John w. Hughes, M.O., examined c laimant on August l, 1980. 
1't that ti•e she complained of problems with her left arm. 
Shoulder motion was within normal limits. There was tenderness 
about the lateral epicondyle of the elbow. Steese of the 
extensors increased pain. Grip was satisfactory. Sensation was 
intact. Peripheral pulses were normal. The doctor's diagnosis 
was lateral epicondylit1s. He advisPd claimant to t3kP Clinor11. 
He expected her to be able to return to work in a week's time. 

When claimant was seen on January 13, 1981 she spoke of pain 
in her left shoulder, arm and hand. She was bothered by heavy 
■opping when a swinging vigorous motion was required. Or. Hughes' 
working diagnosis was of biceps tendinitis and/or irritation of 
the rotator cuff. 

Or. Hughes next saw claimant on April 9, 1981 at whi ch time 
she complained o f her left shoulder and arm. The doctor thought 
the Phalen's test might be positive. There wer e mini■al objective 
findings in spite of a postive history. An EHG was normal. Claimant 
was refereed to Mayo Clinic in July. 

In a letter dated October 21, 1981 or. Hughes was unable to 
make a definitive diagnosis, to outline a treatmPnt plan or to 
place limitation relating to her Job. 

1'rnis 8. Gcundbecg, H.D., saw claimant on Mar ch 17, 1981 at 
whi ch time claimant gave a history o f lifting a garbage can. 
She complained of pain radiating into the lateral aspect of the 
ar• and forearm and cramping in her fingers. She denied numbness 
and tingling. Shoulder abduction was the same on each side. 
Claimant's hand was tender. Or. GrundbPrg's impcesston was 
bursitis of the left shoulder. Claimant's shoulder was inJected 
with Cortisone. 

James 1'. Rand, H.O., orthopedic surgeon of the Mayo Clinic, 
reported his examination o f claimant in a letter dated September 
2S, 1981. He took a history of claim8nt' s lifting a garbage can. 
On exa•lnation of the left shoulder, she forward flexed to 180", 
abducted to 180", externally rotated to 60° and internally 
rotated to T8 bilaterally. She had ■ild weakness of the external 
rotators on the left vith some localized tenderness over the 
supc aspinatue tendon on the left and a questionable palpable 
defect, X-rays were unremarkable except for ■ ild degenerative 
change in l,1e accomioclaviculac joint. A shoulder arthrogram 
was negative. Or. Rand suggested claimant ■odify her work to 
avoid activities exacerbating her shoulders. Hls diagnosis wa s 
periacthritls of the left shoulder. 

Michael J. Kitchell, M.D., saw clai■ant, apparently on 
referral f10■ Dr. Sullivan, on November 24, 1981 at which ti■e 
she told of a pull in her left shoulder in May of 1980 followed 
by chronic left shoulder pain radiating through the scapula, 
left anterior chest and down the arm. Pain was ■axi■al along 
the ulnar aspect of her upper ar■ and focear■ and radiated 
tovacd the thumb and index fingers. She also complained of 
weakness of her gclp and ar■s. She was using Motrin and aspirin. 

On examination, range of motion in her neck was nor■al. 
Cl aimant compla ined of pain with passive ■ove■ent of the left 
shoulder. Reflexes were 2• throughout both aces. There were 
complaints of pain with so■e ~uscle test1ng, but no definite 
significant weakness in any ■uscle groups. There was possible 
•ini■al weakness o f the opponens pollicis and abductor pollicis 
brevis. There was no definite di■ lnution to pin prick although 
clai■ant felt there was a slight decline in sensation of the 
left thumb. 

Herve conduction studies and an EHG were noc■al. 

Dr. Kitchell felt that clal■ant's pain was ■usculoskeletal 
and he could not co■e up vith a definite etiology. Be found no 
neurological i■pair■ent and his only suggestion was further 
orthopedic consultation. Re anticipated clai ■ant would be able 
to return to work. 

In a letter dated April 2, 1983 Or. Kitchell cepocted1 "A• 
to the cause of her co■plaints, I can only state what she has 
reported to ■e, that her disco■ foct was related to an episode at 
work ln May of 1980. It is certainly possible that •h- caueed 
ao■e ■uscle strain with the Incident. • 

tn a report dated January 12, 1982 Or. ,itchell responded 
• no " to the question, "Will the injury result in a pec ■anent 
defect?" Be concluded cla1 ant vJs able to resume light ~ork on 
November 2S, 1981. 

On Hove■ber 2, 1981 O. Landis Johnso~. D.O., rep-,rte1 
treating clai■ant'e shoulder In the precedin; ■onth. Be fo,nd 
her to be suffering fro■ a chronic snoulder condition (perlarthritis) . 

John R. Wa l ~er, ~.D., reported hf• findings on exa lnation 
in a letter d~ted May 7, 1982. Claiaant told hi• of the lifting 
incident. She co■plained ot pain ln both her ■houldere which 
was worse on the left and wh ich radiated into both rlb cages 
bllatecally1 t1ngllng ln tier ac■s, shoulders and hands, pain 36 
ov-r both hips; and left knee pain. Clalunt had restriction on J 
e•ternal rotation of ~er shoulder, and •h- had ~in. :-h-ce -•s 
no significant atcopby. Upper ~atre■ ity refleaes were physiologic■ l 
eacept the left triceps vhlcb aeeaed a llttl• hyperactl~e at l••· 
Grip strength was 80 on tne right and 60 on the left. There was 
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no deficit in sensorium. Her neck was slightly tender. Claimant 
was tender ~ver both wings of the ilium and the anterior aspect 
of the ilium. 

X-rays showed some instability between the bodies of CJ and 
C4. Views of the left and right shoulder were practically 
identical. Dr. Walker's opinion was that cla imant had a chronic 
sprain of her shoulder with some loss of external rotation and 
that •the work that this patient is doing is causing a great 
deal of trouble on a chronic basis.• He explained: •1 don't 
think one injury alone is responsible for everything but I think 
what la happening ls that she is mopping from side to side with 
a hand mop ao■e seven hours a day and then wiping windows.• He 
reco■mended claimant be transferred to a lighter job and stop 
•opping altogether. 

Dr. Walker saw claimant in July with complaints of pain in 
her right anterior abdomen. Her neck was better, but she had 
problems in her left anterior lateral chest. Heprobamate was 
atarted. Claimant was to be off work until August 19, 1982. 

On Septe•ber 10, 1982 Dr. Walker wrote: "The problem that 
this patient has is that she is a ver y well-motivated patient 
and followed her orders to keep work ing. She was doing swabbing 
with a mop all day long, some eight hours a day in spite of the 
fact that she had pa in and injuries. I feel that this has 
caused the great chronicity of her problems and is the reason 
why she is not getting along well." He noted claimant's having a 
high pain tolerance whic h allowed her to work with extreme pain. 

When claimant was seen in 1983, she told the doctor that all 
her accident of December 1982 did was stiffen her neck. Her 
co■plaints were of tingling and aching in her neck; of slight 
headaches every two weeks; aching in her shoulder which was 
worse on the left; numbness and tingling in both arms, hands, 
fingers and palms ; a sharp constant ache of the dorsal spine 
starting around T7 wh ich radiated to the left lateral abdomen 
and into the thighs, low back ache into the rib area; burning, 
tingling and aching in both legs, feet and toes and abdominal 
pain into the pubic area. 

On examination claimant had "fa irly good grip• and tenderness 
throughout the cervical, lumbar and dorsal spine. Dr. Walker 
proposed hospitalization and decided to refer claimant to a 
psychiatrist. 

Claimant was hospitalized on Hay 16, 1983. She had a 
cholecyatectomy and cholanglogram. X-rays of the lumbar spine 
were negative, a CT scan of L3, L4 and LS was negative. A 
cervical and lumbar myelogram was negative. Discharge diagnoses 
included lumbosac ral sprain with sciatica, cervical spine 
sprain, chronic myofascial sprains of the posterior chest wall 
and chronic cholecylitis. 

lfhen clai•ant saw Dr. Walker on October 14, 1983 she acknowledged 
ao■a relief fro■ her stomach problems after her cholecys tecto■y. 
She still had intercostal neuralgia and lots of aches and pains. 
Dr. Walker thought claimant's permanent disability might be as 
high as 38 percent of the body as a whole based on her subjective 
complaints. He wrote in a letter dated November 30, 1983: "She 
ls certainly better than she was but I think we have just about 
reached maximum benefit of treatment or hospitalization for her.• 

On December 6, 1983 Dr. Walker wrote that c laimant was not 
able to be gainfully employed. 

In a letter dated January 12, 1984 he wrote : "The onset of 
the injury of course did occur in Hay of 1980, but because she 
was persistently sent back to work to do this heavy work, her 
proble•s became enlarged, chronic and more severe.• 

Cl aimant was hospitalized on December 10, 1983 after a motor 
vehicle accident in which she suffered multiple contusions and 
abrasions, a closed head injury with a contusion of her upper 
right forehead, a fractured dislocation of the left elbow and a 
contusion he■atoma of the right patella. X-rays showed a 
posterolateral fracture dislocation of the left elbow joint and 
a fracture of the capetellum. An open reduction and external 
fixation were performed. 

Sarl L. Keyser, M. D., reported his findings in a letter 
dated August 10, 1983. There was no loss of motion in the neck, 
the ■houldera, elbows, forearms or wrists. Sensation was intact. 
Reflexes were equal. Straight leg raising was accomplished to 
8S percent. RA latex and sedimentation tests wer e normal. Dr. 
Keyser was unable to substantiate left-sided weakness or decreased 
range of motion of the back, neck or legs on the left or any 
o ther orthopedic, neurological or circulatory defect. The 
doctor suspected a psychological overlay. 

David L. Bethel, D.O., evaluated c laimant on Septe■ber 20, 
1983 and diagnosed no specific psychiatric disorder. She 
de■onstrated situational depression secondary to orthopedic 
difficulties. Be found no indication claimant wa s •exagge rating, 
■ ialeading or distorting• her physical complaints. Dr. Bethel 
found indication of orthopedic proble■s wh ich would ■ake it 
difficult for clal■ant to be gainfully e■ployed. 

Scott r Neff, D.O., reported his findings in a letter dated 
Kay 7, 1984. He took a history of the lifting incident in 1980 
and of a ■otor vehicle accident causing a neck and ■uscle injury 
ln Dece■ber of 1983. Clai■ant co■plalned of pain in her back at 
the eight and left po■ terior superior iliac spines with decreased 
range of ■otlon. Deep tendon reflexes were nor■al and straight 

leg raising was negative. Cervical motion was normal. Dr. Neff 
as signed a five percent disability based on claimant's subjective 
co■plaints. Re did not find her diffuse musculoskeletal complaints 
of any definite etiology. He wrote : "In my opinion, she has no 
disability with reference to her neck, shoulders or back." 

Dr. Neff thought claimant able to return to work, but he 
thought she should be restricted from heavy lifting. He estimated 
her healing period would have been completed in six weeks. 

APPLICABLE LAW AND ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Hay 19, 1980 is causally related 
to the disability on which she now bases her claim. Bodish v. 
Fischer, Inc . , 2S7 Iowa S16, 133 N.W.2d 867 (196S). Lindahl v. 
L. o. Bo~!s, 236 Iowa 296, 18 N. W.2d 607 (194S). A possibility 
is insuf cient: a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (195S). The 
question of causal connection is essential ly within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 2S1 
Iowa 375, 101 N. W.2d 167 (1960). 

Clai■ant testified that at the time of her injury she had a 
pulling sensation in her left shoulder, pain into her arm and 
tingling in her fingers. 

Claimant was treated on May 19, 1980 by Dr. Sullivan for a 
muscle strain of the chest and arms. Dr. Collins examined 
clai•ant on May 23, 1980 and treated her for a sprain of her 
left deltoid tendon. He restricted cla imant's lifting and 
placed her on two weeks of light duty. Dr. Hughes saw claimant 
on August 1, 1980, diagnosed lateral epicondylitis based on 
tenderness in the elbow area and anticipated c la imant's return 
to work in a week. When claimant was seen on January 13, 1981, 
she cont inued to complain of tenderness over the lateral epJcondylar 
area as well as her left shoulder, arm and hand. Claimant's 
diagnosis was chanjed to biceps tendinitis and/or irritation of 
the rotator cu ff. Dr. Collins treated cl aimant for left shoulder 
bursitis. Dr. Grundberg diagnosed bursitis of the left shoulder. 
On April 9, 1981 claimant was advised by Dr. Hughes to continue 
her work, but to avoid some of the heavier portions. 

Clai■ant alleges an additional injury on April 21, 1981. In 
a co■panion decision no injury was found at that time. 

Dr. Rand examined claimant in September of 1981 and dia~nosed 
periarthritis of the shoulder. About two months later, cla imant 
was seen by Dr. Kitchell who found no neurological impairment 
and who believed claimant's complaints were mu,culoskeletal in 
origin. Dr. Johnson agreed with Dr. Rand's diagnosis of peciarthr itis. 

When c laimant saw Dr. Walker, apparently in Hay of 1982 and 
about a month prior to her taking a leave of absence from work, 
she had pain in both rib c ages, both shoulders, both hips and 
her left knee. She had tingling in her shoulders, arms and 
hands. 

Des. Keyser and Bethel examined cl aimant in relation to her 
social security claim. Dr. Keyser was unable to substantiate an 
orthopedic, neurological or ci r culatory defect. Dr. Bethel 
found no specific psychiatric disorder, but he thought claimant 
demonstrated situational depression secondary to orthopedic 
problems. 

Dr. Neff could not Attribute claimant's complaints to any 
definite etiology. 

Claimant's case is a perplexing and a close one on the issue 
of causation. Her condition worsened after her injury. Her 
co■plaints increased. Objective evidence of impairment ls scant. 
Electromyography in April of 1981 was normal. X-rays in September 
o f 1981 showed mild degenerative changes in the acromioclavicular 
joint. An arthrogram of the shoulder at the same time was 
normal. Nerve conduction studies and electromyography were 
nor■al in November of 1981. In Hay of 1983 c laimant had negative 
x-rays and a CT scan of the lumbar spine and a negative lumbar 
and cerv ical myelogram. Rheumatoid arthritis, latex and sedi
mentation tests were normal in August of that year. 

Dr. Kitchel l expressed a possibility that claimant's work 
episode o f 1980 caused a muscle strain. Dr. Walker believed 
that claimant's work was causing chronic trouble with her 
shoulder. Be summed up his assessment of the case by saying: 
"The onset of the injury of course did occur in Hay of 1980, but 
because she was persistently sent back to work to do this heavy 
work, her problem became enlarged, chronic and ■ore severe.• 

It is only dealing with the record as a whole which allows 
claimant to preponderate. That overview o f the record makes Dr. 
Walker's theory of causation fit. Claimant was doing hara work 
in ter■s of lots of physical movement. Hee duties requir ed her 
to bend, twist, lift, reach and stretch. Cla imant was characterized 
by Diggins as •top notch,• •a very good worker,• and "sincere • 
about her job. Doctors con1istently suggested that clai■ant 
■odify her work and she testified that she did do that to the 
extent possible. She continued to work following her May 19, 
1980 injury ■aking adjust■ents she could •ake and ■aintaining at 
least into ltay o f 1982 her own high standards. Dr. Bethel who 
perfor■ed a psychiitric evaluation found no psychiatric i■pair■ent. 37 

Clai■ant has established by a preponderance of the evidence 
a causal relationship between her inju ry and her present disability. 



The next issue to be considered is claimant's entitlement to 
weekly benefits. 

or Sullivan purposed that clai■ant do work which would not 
aggrav~te her chronic shoulder problem. Dr. Rand made a similar 
auggeation, but he did not think claimant's injury would result 
in a peraanent defect. or. Walker agreed that claimant's work 
s hould be adjusted. 

or. Walker thought claimant's peraanent disability might be 
as high as 38 percent. Dr. Neff gave cla1mant a five percent 
•disability• baaed on subjective musc le complaints . In light of 
all the negative testing in this matter, the unders i gned does 
not feel that clai■ant•s impairment is as high as 38 percent; 
however, claiaant has some functional impairment and she has 
restriction on her work activity . Therefore, she has some 
per■anent partial disability to her body as a whole. Claimant's 
syaptoms initially were in her shoulder. Subsequently her 
syapto■s have been more diffuse. Impairment of the shoulder is 
disability to the body as a whole. Alm v. Morels Barick Cattle Co., 
240 Iowa 1174, 38 N.W.2d 161 (1949): Na~arenus v. Oscar Hayer, Co., 
II Iowa Industrial Commissioner Report 281 (Appeal Decision 
1981) 1 Godwin v. Hicklin G.K. Power, 11 Iowa Industrial Commissioner 
Report 170 (Appeal Decision 1981 ) . 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. industrial disability 
was defined in Diederich v. Tri-City Railway Co . , 219 Iowa S87, 
S93, 258 N.W. 899, 902 (193S) as follows: •it fs therefore 
pl ain that the legislature intended the term 'disability' to 
■ean 'industrial disability' or loss of earning capacity and not 
a aere 'functional disability' to be computed in the ter~s of 
percentages of the total physical and mental ability of a normal 
11an. • 

The industrial co111Dissioner has stated on many occasions: 

functional disability is an element to be 
considered in determining industrial disability 
which la the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education, qualifications, ex
perience and inability to engage ln employment foe 
which he la fitted. Olson v. Goodyear Service Stores, 
2S5 Iowa 1112, 125 N.W.2d 2S1 (1963). Barton v. 
Nevada Poultry, 253 Iowa 28S, 110 N W.2d 660 (l961). 

A finding of impairment to the body as a whole 
found by a aedical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much d1ffecent 

than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it ls not so that an industrial disability 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury, and present 
condition; the situs of the injury, its severity 
and the length of healing period1 the work experience 
of the e■ployee prior to the injury, after the 
injury and potential for rehabilitation, the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury, and age, education, motivation, and 
funct le. 1al i11pa l rment as a result of the injury and 
inability because of the injury to engage in 
eaployaent for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury ls also relevant. These are 
matters which the finder of fact considers collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten perc ent of total, 
education a value of fifteen percent of total, 
motivation - five percent, work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

See Birmingham v. Firestone Tire, Rubber Company, II Iowa 
Industrial Commissioner Report 39 (1981)1 Enstrom v. Iowa 
Public Services Company, II Iowa Industrial Co11111lssloner Report 
142 (1981)1 Webb v. Lovejoy Construction Co., II Iowa Industrial 
Commissioner Report 430 (1981). 

Claimant seemingly was in good health before her injury. 

She had a fall which injured her tailbone prior to May of 1980. 
She has had two car accidents since her injury, one of which 
resulted in a posterolateral fracture dislocation of the left 
elbow and a fracture of the capetellum. Claimant continues to 
complain of pain in her neck, shoulders, chest, ribs, groin, 
hips, legs, knees and feet. Claimant's condition was diagnosed 
at Kayo Clinic as periarthritis or inflafflllatlon surrounding 
joints. 

Clai■ant has more than 1S years of work life ahead of her. 
She was educated in Germany. Her potential for vocational 
rehabilitation bas not been explored. Claimant's work experience 
has included some of a lighter nature. As has been discussed 
above, claimant's work for defendant employer, although not 
involving lifting heavy weights, was very physically demanding 
and of the sort which aggravated her complaints. Work in a 
flower shop seems to be something claimant could do. She might 
also perfor■ some of the same type of work she did in the 
bowling alley. She has not been up to looking for work. She 
testified that she hated staying at home. 

Claimant's spouse took a voluntary layoff to stay home and 
care for her. His solicitousness may lessen to some degree 
claimant's motivation to get back to work. 

Claimant worked for nearly two years after her injury. Ber 
subsequent healing period has been substantial. Claimant has 
not had surgical intervention. 

Based on the Iowa case law, the discussion in this section 
of the decision and the findings of fact set out below, it is 
determined that claimant has a permanent partial industrial 
disability of 15 percent related to her injury of Kay 19, 1980. 

Claimant has been pald helling period benefits fro■ July 11, 
1980 through August 8, 1980 . 

Iowa Code sec tion 8S.34(1) provides: 

If an employee has suffered a personal 1n1ury 
causing permanent partial disability for which 
compensation ls payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 8S.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is aedically indicated that significant 
i■provement from the injury is not anticipated or 
until the e■ployee is medically capable of returning 
to employment substantially si11llac to the employment 
in which the employee was engaged at the tlme of 
injury, whichever occurs first. 
A request for a leave of absence shows claimant was off wor k 

because of her shoulder from July 11, 1980 through August 10, 
1980. Dr. Johnson saw and treated claimant for her shoulder 
condition and kept her off work in October and November of 1981. 
Request for leave shows she took sick leave for her shoulder 
problems from October 22, 1981 through October JO, 1981; fro■ 
November 2, 1981 through November 13, 1981; from November 19, 
1981 through November 2S, 1981 and from December 15, 1981 
through December 19, 1981. Dr. Sullivan also recot11J11ended 
claimant be off work for some of this period. Dr. Walker kept 
claimant off work from July 2, 1982 throuqh August 18, 1982. 
When he saw her on that date, he decided she should be off for 
an additional six months. Noevidence of or. Walker's subsequent 
treatment is given until Kay of 1983 when claimant claimed to be 
worse, but in reality had little change in physical findings. 

Healing period is terminated at the first of three events. 
Claimant has not returned to work. Neither is she medically 
capable of returning to substantially similar employment . The 
remaining time for termination is indication that significant 
medical improvement is not anticipated. In spite of Dr. Walker 's 
statement that claimant was unable to be gainfully employed ln 
December of 1983, his opinion the month before was that claimant 
had reached maximum benefit from treatment. Overall, Dr. Walker' s 
impression in August of 1982 that claimant should be off another 
six months seems the most reasonable. See Bebensperger v. Motorola 
Communications and Electronics, Inc., II Iowa Industrial Commissioner 
Report 187 (Appeal Decision l98l) (Dlst. Ct. Appeal Remanded for 
Settlement). Claimant's healing period will run as set out 
above with an additional time from August l&, 1982 through 
February 18, 1983. Healing period will be awarded for claimant's 
tlme in the hospital in May of 1983. 

The remaining issue ls claimant's entitlement to benefits 
under Iowa Code section 8S.27 which provides in pertinent part: 

The employer, for all injuries compensable under 
this chapter or chapter 8SA, shall furn1sh re
asonable surgical, medical, dental, oseteopathic, 
chiropractic, podiatrlc, physical rehabilitation, 
nursing, ambulance and hospital services and 
supplies therefor and shall allow reasonably 
necessary transportation expenses incurred for such 
services. The employer shall also furnish reasonable 
and necessary crutches, artlfical members and 
appliances but shall not be required to furnish 
more than one set of permanent prosthetic devices. 

Poe purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
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pro•ptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
ot such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
eaployee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

As established by statute, defendants have the obligation to 
furnish claimant care and to select that care. Little evidence 
was offered regarding the issue of authorization. 

Claimant i nitially saw Dr. Sullivan and at about the same 
time vent to Dr. Collins. Dr. Sullivan sent claimant to Dr. 
Rughes who referred her to Dr. Grundberg and to the Mayo Clinic. 
Dr. Sullivan also directed claimant to Dr. Kitchell. The manner 
in which claimant found her way to Dr. Walker is unclear, but no 
findings of an absence of authorization can be made. 

Claimant has the burden of proving her medical expenses are 
causally related to her injury of Hay 19, 1980. Insufficient 
evidence was offered relating to claimant's hospitalization at 
St. Francia Bospital to award any payment. Numerous prescriptior 
expenses were offered, but no testimony relating to those was 
given. Those from the Medicine Store, however, do contain 
sufficient information to allow awarding those costs. 

Claimant's hospitalization in May of 1983 was for a chole
cystectomy and cholangiogram as well as testing for her back. 
The bill submitted does not allow for apportionment of any of 
those charges and none will be allowed. 

FINDINGS OF FACT 

WREREFORE, IT IS POUND: 

That claimant is a credible witness. 

That claimant is 46 years of age. 

That claimant graduated from high school in Germany. 

That claimant's work experience has been in flower shops and 
doing various jobs in a bowling alley. 

That claimant began work for defendant employer in April of 1978. 

That claimant's employment was terminated on July 20, 1983 
after she went on unpaid leave status. 

That claimant's duties for defendant employer included 
mopping floors, sanitizing areas, dusting, removing trash, 
caring for furniture, moving furniture, hand scrubbing, polishing 
and replenishing supplies. 

That claimant's work required bending, twisting, lifting, 
reaching and stretching. 

That claimant was a very good, conscientous worker. 

That claimant had responsibility for cari ng for a number of 
rooms and other areas. That in Hay of 1980 claimant injured her 
left shoulder and had pain into her arms and tingling into her 
fingers as she lifted a garbage can . 

That claimant continues to complain of pain in her neck, 
shoulders, chest, ribs, groin, biceps, legs, knees and feet. 

That claimant had no injury arising out of and in the course 
of her employment on April 21, 1981. 

That Ors. Rand, Walker and Neff suggested claimant modify 
her work activities. 

That claimant had an auto accident in December of 1982. 

That in May of 1983 claimant had a cholecystectomy and cholangiogram. 

That claimant was involved in a car accident in December of 
1983 which resulted in a posterolateral fracture dislocation of 
the left elbow and fracture of the capetellum. 

That claimant has some functional impairment as a result of 
her injury. 

CONCLUSIONS OP LAW 

TRERBFORE, IT IS CONCLUDED: 

That claimant has established by a preponderance of the 
evidence that her injury of May 19, 1980 is the cause of the 
disability on which she now bases her claim. 

That claimant has established entitlement to healing period 
benefits and permanent partial industrial disability of fifteen (15) percent. 

That claimant has established entitlement to expenses under 
Iowa Code section 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant healing period benefits at 
the rate of one hundred twelve and 18/100 dollars ( $112.18) for 
the following periods: July 11, 1980 through August 10, 1980; 
October 22, 1981 through October 30, 19811 November 2, 1981 
through November 13, 19811 November 19, 1981 through November 
25, 19811 December 15, 1981 through December 19, 1981; July 2, 
1982 through February 18, 1983 ; and Ha y 17, 1 983 through Hay 30, 
1983. 

That defendants be allowed credit for amounts previously 
paid. 

That defendants pay unto claimant seventy-five (75) weeks of 
permanent partial disability benefits at a rate of one hundred 
twelve and 18/100 dollars ($112 .18 ) with payment to commence on 
February 19, 1983 • 

That defendants pay amounts due and owing in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 85.30, 

That defendants pay the following medical expenses: 

McFarland Clin ic P. C. 
Medicine Store 
John R. Walker, H.O. 

$ 271.00 
67.86 

1,879.00 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500- 4. 33. 

That defendants file an activity report with the payment of 
this award. 

Signed and filed this ~7_ day of September, 1984. 

C\.pJ,t~~ 
JUtXTH ANN RIGGS ' 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TIIE IOWA INDUSTRIAL COMl1ISSIONER 

-----------
BETTY COLEMAN, 

Claimant, 

vs. 

COLEMAN INDUSTRIAL CLEANING, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

FILE NO. 622172 

R E V I E W -

R E O P E N I N G 

JUL 61984 

ONA IIIIS?I'« ~ll!R 

This is a proceeding in review-reopening brought by Betty 
Coleman against Coleman Industrial Cleaning, employer, and 
Liberty Mutual Insurance Company, insurance carrier. 

Claimant seeks further benefits as a result of the injury 
which occurred on January 7, 1980. Claimant's rate of compensation 
is $55.24 per week as established by the stipulation of the 
parties and the memorandum of agreement filed in this proceeding 
on February 12, 1980. 

The hearing commenced April 13, 1984 in the Pottawattamie 
County Courthouse at Council Bluffs, Iowa with Michael G. Trier, 
Oeputy Industrial Commissioner, presidi ng. Claimant ~rpe1:~ ~ .n 
person with her attorney Robert Laubenthal. Defendants appeared 
through their attorney of record James E. Thorn. Th~ case was 
completed and fully submitted upon conclusion of the hearing on 
April 13, 1984. 

The record in this proceeding consis ts of the testimonies of 
Betty Coleman, Thomas Coleman, Ronald Coleman and Virginia 
Coleman. Claimant introduced exhibits 1, 2 and 3. Defendants 
introduced exhibits l0la-g and 102 through 122 except that 39 
during the course of the hearing it was determined that what had 
been marked as exhibit 119 was not one of claimant's medical 
records and the same was withdrawn. 
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ISSUES 

The issues presented by the part1Ps at the time of hearing 
are whether there is a causal connection between the injury 
claimant sustained on January 7, 1980 and her present condition. 
In the event a causal connection is found to exist the issues 
involve a determination of the nature and extent of any disability 
which may be related to that inJury. Defendants also raised as 
J defense to certain medical expenses that the same were not 
related to the injury and were not authorized. It was stipulated 
that the medical e~penses 1n question were fair and reasonable 
with regard to the serv1ce3 which were actually rendered. 

RF.VIEW OF THE EVIDENCE 

Betty Coleman testified that she 1s 60 years of age and 
~arried to Thomas Coleman. She related that all of her children 
are independent adults. She related that her husband is disabled 
as a result of a heart attack which occurred December 4, 198\. 

Claimant testified that she completed the tenth grade in 
school and had no further formal education or vocational training. 
She stated that she married at the age of 18 and initially 
worked approximately 20 years at a chicken restaurant called 
Rose's Lodge. She performed a variety of duties th~re including 
cooking, washing kitchen utensils, making salads and taking 
telephone orders. 

Claimant stated that she worked as a cashier at a Red Barn 
restaurant which she described as a fast food establishment 
which served chicken and hamburgers. 

Claimant related working at the Beefland Packing House for a 
short time. Her duties there included picking meat off a 
conveyor, wrapping it and carrying it to a location where it was 
sealed in plastic. She stated that the pieces she handled 
weighed in the range of 10 to 15 pounds. 

Claimant st~tPd that after she left Beefland she may have 
possibly returned foe a short time to work in the Red Barn 
restaurant. 

Claimant stated that she was a full time house~1fe from 
approximately 1975 through 1979 when she commenced working for 
her son's cle~ning business. 

Claimant stated that she began working for her son in 
approximately 1979. She stated that the business had three 
workers and that the general nature of the work was to clean 
offices. The activities performed were vacuuming carpets, 
emptying waste baskets, cleaning restrooms, dusting desks and 
cleaning tile floocs. She stated that there were several 
customers, all of which were located in the Pacesetter Building 
tn Omaha, Nebraska. 

Claimant stated that on January 7, 1980 she fell coming 
downstaics in the Pacesetter Building, landed on a cement floor 
and was knocked unconscious. Claimant stated that she had 
tripped over a teac in the carpet and fell down three or four 
stairs landing on her stomach. She stated that a co-worker, 
Claudia Thompson, was with her and that her daughter-in-law, 
Virginia Coleman, was also in the building. Claimant stated 
that she was transported by rescue squad to Bergen Mercy Hospital 
wherP she was examined and released. 

Claimant stated that on the following day she contacted 
~nthony R Pantano, H.O., who had her admitted to Lutheran 
Medical Center. Claimant stated that upon admission she felt 
terrible, could not get out of bed and required help to move due 
to severe back pain. She stated that when disch3rged she spent 
most of her time at home in bed for quite a while and that she 
"did not feel very good". 

Claimant stated that she was hospitalized again in the fall 
of 1980 under Dr. Pantano. While there she stated that she was 
placed in traction, received physical therapy and medication. 
She felt better at the time of discharge. She stated that or. 
Pantano told her that she had a slipped disc. 

Claimant testified that she presently spends a lot of time 
in bed watching TV. She stated that she has an electric bed 
similac to a hospital bed which can raise her head and feet. 
She stated that her husband vacuums and does the dishes at home. 
She stated that she sometimes cooks and dusts, but that her 
husband makes the bed$, She stated that she no longer does any 
ydrd work or painting about the home. Claimant testified that 
her pain varies and is sometimes worse than others. She stated 
that the pain has remained in the same location since her fall. 
She stated that it hurts when she moves or walks and that it 
helps if she takes it easy. Bending and reaching cause pain and 
she does not feel that she can stand on her feet for any significant 
lc11gth of time. C\Jim,lnt related that it helps if she take s it 
eJSY and that sh~ does not have any pain if she is lying in bed. 
She stated that it causPs pain if she sits in a living room 
chair. She stated that she takes medicine daily and that her 
medications include Oarvocet, Tylenol and bufferin. She reported 
that she does ~ot have neckaches but that she continues to have 
tension headaches. 

Claimant testified that she has not gone back to work since 
the injury and that her son has not offered to take her back. 
She thinks she could possibly still dust but was uncertain. She 
feels that she is too old to go back to school and that she is 
also limited in employability becausP. she has high blood pressure 
and cannot sit in a straight chaic. She feels that her ability 
to stand without causing pain would prohibit her from working as 
a cashier. 

OW..-11 . 

Claimant related a very extensive history of medical care 
which has included a hysterectomy, removal of tumors on her 
breast, hernia repair, rem~val of a fractured coccyx and a 
carpal tunnel release. She rel~ted having chronic stomach 
problems, headaches and emotional disturbances for which she 
received medical care and treatment. She related that she 
slipped without falling at Beefland and strained her back for 
which she received compensation benefits. She also related 
b•ing involved in an auto accident while going to work while 
working foe a former employee. 

Claimant stated that she had no problem doing her work at 
Beefland prior to the time she was injured thPre a11d that shP 
had completely recovered from that injury when ~he began working 
for her son. At the time she commenced work for her son she 
could do all of her housework, lift, drive the car and perform 
general yard work. She stated that she felt no pain from the 
inJury she sustained at Beefland. She stated that she had no 
physical problems when she started working for her son and that 
she would not have gone to work for him if her back had not been 
all right. 

Claimant stated that a woman identified as Mes. Turner from 
Liberty Mutual Insurance Company visited her at her home and in 
the hospital. She related that Hrs. Turner had sent her to or. 
Pantano and also to A. P. Hanahan, M.O. She stated that she 
also saw other doctors and that Hrs. Turner knew she was doing 
so. She relaten that Richard P. Murphy, M.D., was brought into 
her case by Or. Pantano. 

She stated that Or. Hanahan did not provide any relief for 
her back pain. She recalled receiving a TENS unit which she did 
not feel was particularly effective. 

Claimant identified exhibit 1 as the charges for the period 
of hospitalizatirn incurred when she was hospitalized over 
Christmas, 1980 and exhibit 2 has the charges arising from the 
time Or. Murphy was called to consult on her case. Claimant 
stated that she ceased physical th~rapy because the exercises 
increased her pain. 

Claimant stated that she felt that the back pain increased 
her emotional disturbances but that she is not seeking payment 
from defendants related to her depression or emotional disturbance. 

Claimant acknowledged that her present complaints were 
similar to those which she had following her injury at Beefland. 

Thomas Coleman testified that he is claimant 's husband of 42 
years. He stated that prior to the injury at the Pacesetter 
Building she could do the housework, vacuum, rake the yard, do 
the washing and most of the cooking. He stated that since the 

fall his work around the home has doubled. He stated that 
claimant is tired and hurting and that he presumes that the 
problem is her back because she lays down frequently. 

Ronald Coleman tes tif ied that he is claimant's son and that 
he ia self-employed doing business as Coleman Industrial Cleaning. 
He stated that the business involves jani torial work and general 
cleaning in office buildings. He started the business in 1979 
after working for his father-in-law for approximately five years 
In a similar business. 

He stated that he was called to the hospital on the night of 
January 7, 1980 and that at the time of her release, claimant 
walked Crom the hospital with assistance. 

Ronald Coleman stated that he has refused to allow his 
mother to return to work because he is afraid she will hurt 
herself. 

He stated that he has had limited contact with his parents 
since the injury but that when he has seen his mother since, he 
has observed no difference in her wa lking or other movements 
when comparing the same with the way she moved prior to the fall. 
He stated that he is not well acquainted with claimant's medical 
history but that he knows that she has had several periods of 
hospitalization. He stated that she was not complaininq of back 
pain prior to the time of the fall and that he does not dispute 
his father's testimony concerning claimant's complaints and 
activities. 

Virginia Coleman testified that she is claimant ' s daughter
in-law and is married to Ronald Coleman. She confirmed claimant's 
work activities at the Pacesetter Building and stated that 
claimant's primary activity was emptying trash baskets but that 
on occasion she would have performed all of the functions. She 
rPlated that she had an argument with claimant over a raise and 
time off shortly bPfore claimant fell and that they WPre hot~ 
3ng l y. 

Virginia Coleman related that the other employee notified 
her that claimant had fallen and, when she went to the location, 
she found claimant lying on a concrete floor which also had 
glass and metal shavings on it. She related that she saw no 
cuts and rode in the ambulance to the hospital where claimant 
was examined and released. She stated that claimant was upset 
about being released and about being told at the hospital they 
could not find anything wrong. 

The witness stated that claimant appears the same now as she 
did before the fall, but that she does not dispute her father 
in-law's testimony. She agreed that she had little contact with 
her mother-in-law since the fall. 
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Claimant's exhibit 3 is an emergency department record from 
Bergen Mercy Hospi tal of claimant's visit to the emergency room 
January 7, 1980. An x-ray report interpreted by Gerard J. Kelly, 
M.D., relates a scoliosis possibly due to muscle spasm and 
narrowing of the LS-Sl interspace. No other significant abnoc
~ality or evidence of recent traumatic bone or joint change was 
identified. The record shows cla 1mant to have been discharged 
with a diagnosis of low back strain. 

Exhibit lOl(b) contal ns a dischar~e summary from Immanuel 
Medical Center 1n Omaha, Nebraska signed b¥ Ronald c. Bell, M.D., 
which indicates that claimant was hospitalized from December 16 
through 27, 1973 and was diagnosed as having an a~utc lumbar 
strain foe which she received traction which improved her 
symptoms. A consultation report of James W. Dinsmore, M.D., 
dated December 20, 1973 contains the following: 

She has had some intermittent low back pain for 
some years now. About 5-6 days ago, she had an 
acute episode of low back pain, with some numbness 
into both 1~gs. She was unable to be up and about 
and sitting considerably bothers her. Lying down 

• does relieve her some. Coughing, oneez ing, bending 
and lifting all seem to aggravate. No actual leg 
pain. It has not gotten better •.•. 

The physical examination he performed showed marked bac~ 
spasm, positive straight lrg ca1s1ng bilaterally and no neuro
logical def1c1t. 

A radiology report dated December 22, 1973 interpreted hy w. 
Benton Copple, M.D., shows well aliqned vertebral bodies with 
normal intervertebral disc spaces, no spondyloliothesis and an 
overall impre ssion of a normal lumbosacral spine. 

Exhibit lOl(dl is a deposition of Ronald C. Bell, M.D., 
taken March 6, 1975. At page )l of the deposition he ind1cated 
that when claimant was hospitalized in December, 1973, she was 
suffering sever~ incapacitating hack pain. He stated that 1t 
was of the nature that claimant was unable to move, could not 
get out of bed or carry on her daily functions. He related that 
she needed help in going to and from the bathroom due to her 
back pain. 

Exhibit lOl(e) is a deposition of James w. D1nsmore, M.D., 
an orthopedic surgeon, taken Mar ch 7, 1975. At page 12 of the 
deposition he indicates that in February or April of 197 4, he 
estimated that claimant had a permanent partial disability of 
between five and ten percent of the lumbar spine and body as a 
whole. At page 16 of the deposition, Dr. Dinsmore relates that 
in 1969 he had given claimant a d1sabil1ty rating of 10 percent 
o! the lumbar spine or body as a whole following remov~l of the 

!xhlbit lOl(fl is a transcript of a hearing in proceedings 
entitled Betty Jane Coleman, claimant, vs. American Beef Packers, 
Inc., employer, and the St. Paul Companies, insurance carrier, 
such hearing hav1ng been conducted November 20, 1974 . Commencing 
on page 17 at line 22 claimant stated: 

A. Well, I can't-- Like I said, I can't pick up 
my--one of my grandchildren 1f they come to me, and 
I can 't stand on my feet foe long periods of time. 
I go--like I take naps and go to bed quite often, 
and there has been sometimes when I've bent down 
just to do something on the floor, and I couldn't 
go to my sister's funeral. The pain is so bad 
evecytime you take a step you just couldn't do it. 

Continuing on page 18 at line 10 the record rel ates : 

Q. Are you able to do all your household chores 
now, or do you have to have some help? 

A. Well, I do most of them unless I have to lift 
something or move something heavy. I don't do 
anything like that. 

Q. Do you feel that you will be able to be employed 
at this time? 

A. I don't Lhink so. I don't think I could stand 
on my feet foe even like a four hour pact-time )Ob. 

Q. In other words, four hours on your feet is too 
much? 

A. Mm-hm (Yes). 

Q. What happens if you stand on your feet like 
four hours, how do~s 1t effect you in anyway (sic)? 

A. Well, I get-- It's back in here, in this place, 
it gets-- I get pain. 

Q. In your low back? 

A. Mm-hm (Yes) .••. 

Continuing on pages 19 and 20 claimant indicated that raking 
the lawn caused discomfort and that she was unable to lift bee 
grandchildren , two of which were two years old, one of which was 
one year old and the other was two months old. She felt that 
they were too heavy for her to lift. 

Exhibit lOl(g} 1s a copy of a review-reopening decision 
filed April 23, 1975 involving c laimant's injury that occurred 
on December 14, 1973 at her employment with Beefland. The 
record reflects that claimant was awarded 17 1/2 percent permanent 
partial disab1l1ty of the body ns a whole in the proceeding 
attributable to an inJucy to her low back. 

Exhib1t 102 1s a report of Edward H. Schima, H.D., dated 
Pebcuacy 2, 1979. The complainto notPd include a constant 
headache and neck pain. The observations included what was 
termed a "blunted affect and miln stare". An EEG showed som~ 
moderate abnormal1t1es. The clin1cal impression included 
depression. 

Exhibit 103 relates to the diagnosis of carpal tunnel 
syndrome. 

Exhibit 104 relates an examination of the claimant performed 
January 8, 1980 following the 1nJucy in question. The initial 
impressions noted are of a cerebral concussion and a lumbosacral 
strain. 

Exhibit 105 consists of records from claimant ' s hospitalization 
at Lutheran Medical Center from January 8 through 29, 1980. The 
initial impressions on admission were that claimant has a 
cerebral concussion and a lumbosacral strain. While hospitalized 
claimant underwent duodenoscopy. A CT brain scan was normal and 
x-cay of claimant ' s lumbar spine wa s teemed to be unremarkable. 
The final diagnosis added a hiatal hecn1a, hypectrophic gastr1tis 
of the cacdia and f1bcot1c pyloric sph incter to thos~ in1tially 
noted. 

Exhibit 107 is a report from Timothy c. Pitzgibbons, M.D., 
dated March 31, 1980 wherein he relates evaluating claimant on 
March 6, 1980. His impression was that claimant had a resolving 
lumbosaccal strain. 

Exhibit 109 is a report from Dr. Pantano dated Jun~ 12, 1980 
which indicates that cla imant was able to resume regular work on 
February 4, 1980, that normal recovery had not been delayed, 
that the injury would not result in permanent defect and would 
not require further treatment. 

Exhibit 110 is a report from De. Fitzgibbons dated June 12, 
1980 which r elates that on Hay 8, 1980 he felt that claimant was 
depressed, that her problem was unchanged and simply that of a 
back strain and that he felt that she could not go to work. The 
report also relates that he saw c laimant April 22, 1980 and, at 
that time, felt that she should return to work in a couple of 
weeks. 

Exhibit 111 i s a report from Antonio P. Manahan , M.D., dated 
July 11, 1980 with additional notes dated August 15, 1980. He 
notes claimant's complaints of pain cad1ating into the c1ght leg 
and occasionally 1n the left side. Follow1ng examination, his 
impression was a chronic low back pain secondary to lumbosaccal 
strain and poor posture. He arranged physical therapy . On 
August 15, 1980 her complaints had not been resolved and a TENS 
unit had been applied wi th limited success. He stated that he 
felt that claimant was not ready to return to work at that time. 

Exhibit 113 is a note from Dr. Manahan dated October 17, 
1980. In it he opines that claimant has a five percent disa
bility, that she cannot go back t o the work of cleaning which 
she previously performed and that she needs vocational rehabilitation. 

Exhibit 114 contains records from claimant's hospitalization 
which began December 22, 1980. The complaints noted at time of 
admission were pain in the left low back with radiation down the 
left leg but which somet1mes ls present in both legs. On 
examination decreased sensation on the do rsal aspect of the left 
foot was noted and straight leg raising was negat1ve 1n the 
s1tting positlon. Claimant also had complaints of gastric 
disturbance. An x-ray report dated Decembe r 29, 1980 showed a 
normal lumbar spine with well maintained discovectebcal joi11t 
spaces. An EMG including claimant's lower extremities and 
pacaspinal muscles at the L3-4, L4-5 and L5-Sl levels all 
producPd results within normal limits. A skeletal sclntiphoto 
s~c1es produced normal result~. 

In exhibit 115 Dr. Pantano states that followin~ the December, 
1980 hospitallLat1on the t1nal d1agnos1s was a herniated lumbar 
disc which decision was made in cons~ltat i on with R1chard 
Murphy, H.D. 

Exhibit 116 consists of approximately 162 pages of records 
and reports dealing with claimant's hospitalization at Mercy 
Hospital in Council Bluffs commencing March 30, 1981 and cunning 
through May 1, 1981 . The discharge summary notes a dismissal 
dlagnos1s of major depression, vascular headaches, low vack 
pain, marital malndjustm~nt and tin1a 1nguium. The ninth page 
of the exhibit is a consultation report from De. 8. ~assekh 
dated April 1, 1981. Pact of the history in the report states: 
"She states the pain started in 1-1981 (sicl, while at work when 
she fell and had back pain since then. Has had occasional back 
pain since but nothing like present episodes. No rad1culac pain 
although she states at times the pain will go numb." Examination 
revealed no muscle spasm. His impression was . that claimant was 
suffering from disc dis~ase and not a herniated disc. The 
exhibit relates that the primary purpose of the hospitalization '1 
wa s an emotional disturbance. If 

Exhibit 117 is a report from De. Pantano dated June 12, 1981. 
It states: 



Hrs. Coleman was admi~ted to the hospital 
December 22, 1980 primarily because of severe pain 
in her back radiating down her leg and a final 
diagnosis after x-rays and el~ctromyelogram was 
made of "herniated lumbar disr.• This was omitted 
from the discharge summary and I apologize. 

Hrs. Coleman was again hospitalized May 29, 1981 
because of sevP.re pain in her back, radiating down 
the legs. She was diagnosed as "positive disc 
syndrome.• The patient was treated symptomatically 
with routine care and tr,iction and was di!" t>dr 1c-•l 
from the hospital June 8, 1981. 

Exhibit 118 consists of approximately 113 pages of merlical 
records and reports dealing with claimant's admission to Mercy 
Hospital in Council Bluffs on July 24, 1981 and running until 
her discharge on August 20, 1981. The discharge summary relates 
a major depressive disorder, marital discord and a hiatal hernia. 

Exhibit 120 is a note from Dr. Hanahan dated November 29, 
1983 in which he states that claimant has achieved maximum 
recovery. The report relates that claimant stated that she had 
not used the TENS unit for the last year and that she had been 
hospitalized a year previously for her back condition. 

Exhibit 121 is the deposition of Anthony R. Pantano, H.D., 
taken August 18, 1983. On page 9 the doctor indicates that he 
felt claimant had a possible herniated disc. He related the 
same to her restricted motion, t enderness over the lumbosaccal 
area, positive straight leg raising test and weakness of the 
extenditure of her toes and complaints of severe pain radiating 
down her back to her toes. He related that he called in De. 
Murphy, an orthopedic specialist, for purposes of consultation. 
At page 21 of the deposition he indicated that to his acknowledge 
claimant had not experienced low back pain prior to January, 
1980 and that such was based upon reports from other physicians. 
on page 13 of the deposition he expresses his opinion concerning 
the cause of claimant's complaints of back pain as follows: • .•• It 
personal opinion that this is definitely correlated with the 
history of Dr. Hertzler's that this patient sl~p~ed and fell and 
injured her back at work and also had a possibility of a brain 
concussion.• 

Exhibit 122 is claimant's deposition taken April 25, 1983 
which is generally consistent wi th her testimony at hearing. 

APPLICABLE LAW 

A memorandum of agreement conclusively establishes a~ . 
employer-employee relationship and the occurrence of an _ in1ury 
arising out of and in the course of employment. Tcenhaile 
v. Quaker Oats Compa_!!l, 228 Iowa 711, 292 N.W. 799 (1940). It 
does not establi~h the nature or extent of disability. Freeman 
v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975). Claimanr
must prove by a preponderance of the evidence the causal connect ion 
between the employment incident or activity and the injury upon 
which her claim is based. A possibility is insufficient, a 
probability is necessary. Holmes_v. Bruce Motor Freight, Inc., 
215 N.W.2d 296, 297 (Iowa 1974). Whether a disability has a 
direct causal connection with the claimant's employment is 
essentially within th~ domain of expert testimony. Bodish 
v. Fiss:hec, In<:_._, 25·1 Iowa 516, 133 N.W.2d 867, 870 (1965). 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The opinion of experts need not be couched in 
definite, positive or unequivocal language. Sondag v. Ferris 
Hardware, 220 N.W.2d 903 (Iowa 1974). However, the expert 
opfiiionmay be accepted or cejecterl, in whole or in part, by the 
trier of fact. td. at 907. Further, the weight to be given to 
such an opinion E foe the finder of fact, and that may be 
affected by the completeness of the premise given the expect and 
other surrounding circumstances. Bodish, 257 Iowa 516, 133 N. W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation foe the 
results of a preexisting injury oc disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d-1 56, 
760-761 (1956). lf the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened oc lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v . Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

When an aggravation occurs in the performance of an employer 's 
work and a causal connection is established, claimant may 
recover to the extent of the lmpaicment. Ziegler v. United 
~tates Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, 595 (1960). 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Ci ty Railway Co., 219 Iowa 587, 
593 258 N.W. 899, 902 (1935) as follows: "It ls therefore 
pla~n that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the teems of 
percentages of the total physical and mental ability of a normal 
man.• 

Func tional disability is an element to be cons idered in 
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determining industrial disability which is the reduction of 
earning capacity, but consineration must also be given to the 
injured employee's age, education, qualifications, exper ience 
and inability to engage in employment foe which he is fitted. 
Olson v. Good1ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (196 f. 

A defendant employer's refusal to give any sort of wo rk to a 
claimant after he sufCecs his affliction may justify an award of 
disability. fi<:_Sparld en v. Big Ben Coal Co., 288 N.W. 2d 181 (Iowa 
1980 l . 

Section 85.27 of the Code of Iowa places upon an employee 
the duty to furnish reasonable medical care for an injured 
worker, the right to select the care and the duty to monitor the 
care. Zimmerman v. L. L. Pellin , 2 Iowa Industr ial 
Commiss oner Reports 2 (Appeal ec son 1982). 

/\NALYSIS 

Claimant is a resident of the State of Iowa. The employer's 
business address is located in the State of Iowa. From the 
evidence in the record it appears that all of c laimant's work 
was performed in the State of Nebraska in the Pacesetter Building. 
Under the provisions of section 85.71(1) this agency has jurisdiction 
of the subject matter of this proceeding and its parties. 

There appears from the record no reason to doubt that the 
accident happened with claimant tripping and falling as was 
described at hearing. The result of that fall is . the principal 
issue in this case. The medical evidence introduced comes from 
a number of sources and the only concensus of opinion is that 
claimant was suffering from low back pain. Dr. Pantano related 
the pain to the fall and such is not contradicted by any other 
opinion evidenced in the record. Such a result could reasonably 
be expected to follow from a fall. The onset of symptoms was 
immediate and it is found and concluded that the fall is a 
proximate cause of claimant 's low back pain. 

The only impairment eating in the record of this case is 
that of Dr. Hanahan in exhibit 120 where it is indicated that on 
October 17, 1980 he found claimant to have a five percent 
disability. Such is likewise uncontradicted by any other 
competent medical opinion evidenced in the record. It does not 
appear, however , that claimant had previous lower back complaints 
which she related to any injury which occurred December 14, 1973. 
It also appear s that he was unaware that Dr. Dinsmore had 
previously found c laimant to have a disability, as a result of 
that prior injury, in the range of five to ten percent. It also 
appears that Dr. Hanahan was unaware that in 1967 De. Dinsmore 
had found cla,mant to have a ten percent permanent partial 
di~ability as a result of an industrial injury to her coccyx. 
When the records of the two proceedings ace compared, claimant's 
present complaints ace similar to the complaints which she 
previously related to the 1973 injury. It seems reasonable that 
the surgical removal of claimant 's fractured coccyx would 
resolve the pain which it had caused. It is also reasonable to 
assume that if claimant did, in fact, sustain a back injury in 
1973, that the passage of time would cause the symptoms to 
subside. Such assumptions are consistent with claimant's 
testimony that she wa s feeling good at the time she commenced 
wor k foe her son's business. In view of the fact that a permanent 
disability eating was imposed by her physicians shortly after 
the 1973 injury, one would not expect, however, foe her to have 
been totally asymptomat ic. A further complicating factor is 
that the concensus of x-ray reports reveal nothing which indicates 
any injury to claimant's spine. Only the report taken at Bec1en 
Mercy Hospital on January 7, 1980 shows narrowing at the LS-S 
interspace. Such would be consistent with a herniated disc or 
some other injury. All the subsequent reports indicate a normal 
spine with normal intecspaces. Claimant has shown a positive 
result in straight leg raising tests on some occasions early 
after the injury, but such appears to have resolved with the 
passage of time. The reports, except for the observations made 
by Dr. Pantano in his deposition, failed to conduct any other 
c linical objective basis foe claimant's continuing complaints. 

or. Pantano related in his deposition and in one or more 
reports that De. Murphy had diagnosed a herniated disc. There 
is no final discharge summary oc report from Dr. Murphy which 
indicates such. Such was entered as an admitting diagnosis on 
exhibit 114 at thP time of claimant's December 1980 period of 
hospitalization but the tests wh ich were performed during that 
period of hospitalization provided no confirmation of a herniated 
d lSC. 

A further complicating fa c tor in the case is claimant's 
emotional disturbances and the manner in which they relate to 
her relationship with her husband and children. It would not be 
entirely incredible if some pact of her complaints were a result 
of an unrealized desire f oe attention, appreciation, sympathy oc 
even revenge. 

Even though Dr. Pantano opined that claimant had a herniated 
disc, his language was somewhat equivocal. The facts upon which 
he purported to base that opinion ace not corroborated by the 
evidence in the case. It should be further noted that hls 
opinion was based upon the assumption that claimant had been 
3

symptomatic prior to her fall in January, 1980. Bis opinion 
concerning a herniated disc conflicts with those expressed by 
ors. Hertzler, Fitzgibbons, Hanahan and Rassekh. The lack of 
objective clinical findings and the concensus of medical opinion 
against a herniated disc will, in this case, result in a finding 
contrary to that of the primary treating physician. Under the 42 
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cecocd made, claimant's 1nJuries from the January 7, 1980 fall 
are not shown to include a herniated disc. 

It should be noted that, until claimant began working for 
her son's business, she had not been employed for any significant 
a■ount of time, if at all, after she sustained her injury in 
1973. This is some indication that she was either suffering 
residual effects from that injury or that she had decided to 
cease being employed outside the home. The work she perform~d 
for her son was part-time in nature. She has not sought to 
return to other employment since the 1980 injury. Her subjective 
complaints would seem to severely limit her ability to return to 
gainful employment, but those complaints are greatly dispropor
tionate to the objective clinical findings from the numerous 
medical tests and procedures. Claimant's education is limited. 
At her present age she is near the age of normal retirement and 
beyond the age at which one would normally expect a person to 
begin a new career. 

When all the foregoing factors are considered, it appears 
that claimant's present industrial disability is in the range of 
25 percent of the body as a whole. It also appears that claimant 
has already been paid a total of 25 percent permanent partial 
industrial disability when the award in the previous case and 
the amount already paid by·defendants is combined. Claimant was 
admittedly less symptomatic immediately prior to this most 
recent injury than she was at the time of her previous award. 
Such would normally be expected to occur and the f~ct that 
claimant may have had an increased susceptibility to further 
injury following the 1973 injury are 1natters which properly 
would have been within the contemplation of tbe deputy at the 
time the disability arising from the 1973 injury was determined. 
It is therefore found that claimant has received all compensation 
for permanent partial disability to which she is entitled. 

Claimant has not returned to work and the termination of her 
healing period must be measured by the point at which further 
significant improvement from the injury was not anticipated. 
The point at which a disability ra~ing i~ imposed i~ sometimes 
used to determine the point of maximum significant i~provement. 
As shown in exhibit 113, Dr. Hanahan imposed a disabilit~ rating 
of five percent on October 17, 1980. Bis notes in exhibit 120 
from his examination of claimant on November 9, 1983 indicates 
that he feels the claimant had, by that time, achieved the 
maximum recovery. Claimant's symptoms were such that she was 
hospitalized on December 22, 1980 where she remained until 
discharged January 13, 1981. She was still complaining of her 
back and admitted to Mercy Hospital in Council Bluffs on March 
30, 1981 and while there she received treatment for her back, 
although such was not the major reason for her hospitalization. 
The records of claimant's hospitalization commencing July 24, 
1981 make no reference to back complaints at that time. There 
is also no treatment shown in those records for any back pain or 
condition in her back. According to claimant's testimony her 
condition improved little at any time since the fall. The ninth 
page of exhibit 116 indicates that there was a fareup of her 
back pain at approximately the time she was admitted to Mercy 
Hospital in Council Bluffs on March 30, 1981. Under such a 
record it will be determined that claimant reached ~he point of 
maximum significant medical improvement from the inJury on Hay 
1 1981 the day she was last discharged from any hospitalization 
which i~cluded treatment for her back continuing, although 
somewhat sparadlc improvement is noted up to that da~e. _There 
is nothing in the record to indicate that her condition improved 
after Hay 1, 1981. That date of discharg~ also ~mounts to what 
is substantially the end of claimant seeking medical care for 
her back. In view of the nature of her conditi~n it wi~l also 
be found, medical opinions to the contrary notwithstand~ng, that 
her healing period ran continuously from the date of inJury 
until Hay 1, 1981, a period of 68 weeks four days. 

It is clear from the record Dr. Pantano was an authorized 
treating physician. When he chose to call upon Dr. Murphy for 
consultation, such impliedly authorizes care by Dr. Murphy. His 
charges in the amount of $370.00 were incurred for care of 
claimant's back and are the responsibility of the defendants. 

Exhibit l relates to claimant's admission to Lutheran 
Medical Center on December 22, 1980. While so hospitaliz~d 
claimant was subjected to certain tests and procedures wh1ch 
were not related to her back. They were, however, part of a 
series of diagnostic tests used to determine the full nature and 
extent of whatever injuries she had sustained in the fall. Some 
of the tests excluded some possible causes of claimant's complaints 
which would not be related to a fall. That testing allowed the 
diagnosis concerning her back to be more certain does not render 
those tests unnecessary or unreasonable. It should be noted 
that they were arranged under the directions of Dr. Pantano, an 
authorized treating physician. There are, nevertheless, four 
charges on exhibit 1 which cannot be related to the injury of 
July 7, 1980. They are the electrocardiogram posted Pebruara 
24, 1980 in the amount of $40.00, the x-ray of the gall blad er 
posted February 29, 1980 in the amount of $65.00, the CT scan of 
the pancreas posted December 30, 1980 in the amount of $326.00 
and the echography of the gall bladder posted December 30, 1980 
in the amount of $59.00. All other charges on exhibit I, which 
total $4,438.25 are found to be the responsibility of the 
defendants under the provisions of section 85.27 of the Code of 
Iowa. 

FINDINGS OF PACT 

1. Claimant is a 60 year old married resident of the State 
of Iowa. 

2. On January 7, 1980 claimant was an employee of Coleman 
Industrial Cleaning, a business which has its business offices 
in the State of Iowa. 

3 . On January 7, 1980 claimant, while cleaning the Pacesetter 
Bu~ldlng in Omaha, Nebraska as part of the work for her employer, 
tripped on carpet and fell down a short flight of three or four 
stairs landing on a cement floor. 

4. Claimant completed the tenth grade in school and has no 
further formal education or vocational training. 

5. Claimant's work experience is generally limited to 
domestic work in the nature of cooking and cleaning, but she 
also has a limited amount of experience of packaging meat in a 
packing house and in working as a cashier at a fast food restaurant . 

6. Claimant's rate of compensation is $55.24 per week. 

7. In 1973 claimant sustained an injury which resulted in 
a permanent partial functional impairment centered in her low 
back of five to ten percent of the body as a whole. That injury 
was in the nature of a lumbosacral strain and was accompanied by 
symptoms similar to those which followed from the injury claimant 
sustained January 7, 1980. She was awarded 17 1/2 percent 
permanent partial disability as a result of that 1973 injury. 

8. By th~ time claimant commenced working for Coleman 
Industrial Cleaning in 1979, the discomfort related to the 1973 
injury had substantially reduced. 

9. Following the 1973 injury claimant performed little, if 
any, work beyond the work in and around her home until the time 
she commenced employment with Coleman Industrial Cleaning. 

10. In the fall which claimant suffered on January 7, 1980 
her injuries included a lumbosaccal strain. There exists a 
possibility that she may have suffered a herniated disc, but 
such cannot be confirmed. 

11. On October 17, 1980 claimant had a five percent functional 
impairment of the body as a whole attributable to the condition 
of her lumbar spine. 

12. Claimant suffers continuing discomfort in her lumbar 
spine as a result of the injury. 

13. Claimant's complaints exceed any objective clinical 
findings regarding her injury. 

14. Claimant reached the point of maximum significant 
medical improvement from the injury on Hay 1, 1981. 

15. Claimant's emotional disturbances have not been shown 
to be related to the injury of January 7, 1980. 

16. The services of Richard P. Murphy, H.O., were called 
upon by Dr. Pantano, the authorizeJ treating physician for 
claimant's injury. 

17. Of the charges from Lutheran Medical Center, as shown 
on claimant's exhibit 1, $4,438.25 were for care related to the 
injury. Charges totaling $490.00 were for medical care of 
claimant's unrelated gastric problems. 

18. Defendants have paid claimant 50 5/7 weeks of healing 
period benefits and 37 1/2 weeks of compensation for permanent 
partial disability which relates to a disability of 7 1/2 
percent of the body as a whole. 

CONCLUSIONS OF LAW 

Where claimant is a resident of the State of Iowa and 
defendant employer maintains its business office in the State of 
Iowa this agency has jurisdiction of the subject matter and 
parties of this proceeding, even though the injury occurred in 
the State of Nebraska and all of claimant's work was performed 
in the State of Nebraska. 

The injury claimant sustained arising out of and in the 
course of her employment on January 7, 1980 was a proximate 
cause of the disability which she presently exhibits. 

Claimant's total present disability, when measured in 
industrial terms, is 25 percent of the body as a whole. 

The injury claimant sustained was an aggravation of her 
preexisting back injury and condition and that the extent to 
which her disability increased as a result of the injury of 
January 7, 1980 is 7 l/2 percent of the body as a whole when the 
same is measured industrially and consideration given to nee 
preexisting disability of 17 1/2 percent. 

Claimant's healing period commenced January 8, 1980 and 
ended Hay 1, 1981 resulting in a total of 68 4/7 weeks. 

The services of Richard P. Murphy, H.O., were obtained at 
the request of Anthony R. Pantano, H.o., the authorized treating 
physician and Dr. Murphy's charges in the ~mount of $370.00 are 
the responsibility of the defendants under section 85.27 of the 
Code of Iowa. 

All of the charges from Lutheran Medical Center incurred as 
a result of claimant's hosp1talization which began December 22, 4] 
1980 were authorized by Dr. Pantano and related to care for the 



injury claimant sustained January 7, 1980, except charges 
relating to her gastric disturbance which total the sum of $490.00, 
leaving <lefe11dnnts resoonsiblc for the remainder of the 
charges which total $4,438.25. 

OROER 

IT IS THEREFORE ORDERED that defendants pay claimant sixty
eight and four -s~venths (68 4/7) weeks of healing period compen
sation at the rate of fifty-five and 24/100 dollars ($55.24 ) per 
week commencing January 8, 1980. 

IT IS FURTHER ORDERED that defendants pay claimant thirty
seven and one-half (37 1/2) weeks of compensation for permanent 
partial disability at the rate of fifty-five and 24/100 dollars 
($55.24) commencing May 2, 1981. 

IT IS FURTHER ORDERED that defendants receive credit for all 
amounts of compensation for healing period and permanent partial 
disability previously paid which results 1n defendants currently 
owing claimant seventeen and six-sevenths (17 6/7) weeks of 
compensation at the rate of fifty-five and 24/100 dollars ($55.24) 
per week if the payments shown on the final report dated June 
23, 1983 are correct. 

IT IS FURTIIER ORDERED that defendants pay the amount due and 
owing in a lump sum together with interest thereon in accordance 
with section 85.30 of the Code of Iowa. 

IT IS FURTIIER ORDERED that defendants pay the cost of this 
action pursuant to Industrial Commissioner Rule 500- 4.33. 

IT IS FURTHER ORDERED that defendants file a final report 
within twenty (20) days from the date of this decision. 

-M 
Signed and filed this ~ay of June, 1984. 

~~ii 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL CO~MI SSIONER 

--------- ---------
ROBERT DETTMAN, 

Claimant, 
File No. 687071 

vs. 

QUAD CITY CONSTRUCTION 
COMPANY, 

employer, 

and 

LIBERTY MUTUAL INSURANCE 
CO'IPANY, 

Insurance Carrier , 
Defendants. 
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This is a proceeding in review-reopening brought by Robert E. 
Dettman, claimant, against Quad City Construction Company, 
employer, and Liberty Mutual Insurance Company, insurance 
carrier, defendants, to recover additional benefits under the 
Iowa Workers' Compensation Act for an injury arising out of and 
in the course of his employment on November 10, 1981. It came 
on for hearing on June 26, 1984 at the Bicentennial Building in 
Davenport, Iowa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received November 16, 1981. At the time of hearing 
defendants' counsel indicated healing period benefits were paid 
from November 11, 1981 through November 1, 1983. Eleven and 
five-sevenths weeks of permanent partial disability benefits 
also have been raid. 

The parties stipulated to a rate in the event of an award of 
$312 . 28. 

The record in this matter consists of the testimony of 
claimant; claimant's exhibit 1, a letter from Richard L. Anderson, 
M.D., dated May 16, 1984; claimant's exhibit 2, a surgeon's 
report dated November 16, 1981; claimant's exhibit 3, a letter 
from w. a. Hofmann, H.D., dated March 19, 19821 claimant's 
exhibit 4, a letter from John H. Syverud, M.D., dated March 31, 

1982; c la imant's exhibit 5, a letter from Dr. Syverud dated June 
28, 1982; claimant's exhibit 6, a letter from Dr. Anderson dated 
February 24, 1983; claimant's exhibit 7, a letter from Dr. Anderson 
dated June 16, 1983; claimant's exhibit 8, a letter from Dr. Anderson 
dated October 21, 1983; claimant's exhibi t 9, a surgeon's report 
dated August 22, 1983; claimant's exhibit 10, a letter from 
William E. Scott, M.D., dated August 9, 1983; claimant's exhibit 
11, a letter from Dr. Anderson dated June 13, 1983; claimant's 
exhibit 12, a note from Dr. Hofmann dated Hay 26, 1982; claimant's 
exhibit 13, a letter from Dr. Anderson dated December 27, 1982; 
claimant's exhibit 14, a letter from Dr. Anderson dated October 
l, 1982; claimant's exhibit 15, a letter from Dr. ~na~cson dated 
February 18, 1983; claimant's exhibit 16, doctor's notes; 
claimant's exhibit 17, a medical record from the University of 
Iowa Hospitals from May 12, 1983; claimant's exhibit 18, hospital 
records from the University of Iowa Hospitals and Clinics; 
defendants' exhibit A, a letter from Scott H. Pressman, M.O., 
dated November 21, 1983; defendants' exhibit B, a letter from Dr. 
Scott dated J~nuary 16, 1984; and defendants' exhibit C, a 
letter from Dr. Scott dated April 18, 1984. 

ISSUE 

The issue in this matter is whether or not claimant is 
entitled to further healing period or permanent partial disabil
ity benefits. 

STATEMENT OF THE CASE 

Fifty-eight year old married claimant commenced work for 
defendant employer as a cement truck driver in heavy road work 
five years before his injury. He recalled the circumstances 
surrounding his injury on November 10, 1981 as follows: He was 
driving a full loaded cement truck when it turned over . He was 
taken to the hospital where he was treated for a punctured lung, 
cracked ribs and cuts to the right side of his face, particularly 
in the area of his right eyt. He was treated by a plastic 
surgeon. 

Eventually, he was transferred to Iowa City for further 
surgery. He was having double vision. Initially, his bottom 
eyelid was tightened and his upper eyelid was raised. Post
surgery there was no improvement in the double vision, but his 
general vision improved a bit. 

In October of 1983 Dr. Scott operated on the left eye to 
correct the double vision. Claimant was seen briefly for 
f ollow-up on November 1, 1983. He was not asked to read an eye 
chart. He had double vision which did get better with time and 
continued to improve for up to six or eight weeks after November 
1. 

Additional outpatient surgery was done in Mar ch of 1984 to 
raise his right eyelid. This operation helped his vision. 

Between the surgeries his vision was improving but he 
continued to have irritation. He was unable to work because his 
eye was irritated and red. 

As to present problems, claimant said that he continues to 
have double vision, redness and irritation. He uses prescription 
ointment which eases a pain he described as feeling as if 
so,deone is throwing sand in his eyes. Artificial tears also are 
used in the evening as his tear ducts have been cut. Ointment, 
whi ch results in a blur of his vision, is applied as often as 
four to five times a day if he is outside. Irritation results 
from wind, sun, dust and dirt. Dust and dirt must be removed 
lmm~diately. Dark glasses provide some protection, but do not 
entirely prevent irritation. His right eye will not c l ose as 
tightly or open as wide as the left. He claims less mobility in 
the eye as well . He places heavier reliance on his left eye • 

Medication costs average $25 every two weeks . 

Claimant denied trouble with his eyes before the accident. 
In addition to problems with his eyes, claimant has scarring in 
the area of his eye, nose, mouth and forehead. He testified 
that the scarred· area feels as though it has been deadened with 
Novocain. 

Claimant attempted to return to work and was able to drive a 
truc k foe eight hours one day and six the next. Then he decided 
he could not handle working. On the day of hearing he drove 
from Tipton to Davenport. He claimed that he never drives for 
more than one hour. 

Doctor's notes show claimant was seen on November 11, 1981 
with a severe trauma to the periorbital tissues with a traumatic 
my : riasis of the right eye. A surgeon's report indicates 
multiple severe facial lacerations, multiple rib fractures, 
abrasions and contusions of chest, blunt chest trauma, and a 
right hemithorax. 

Claimant's visual ~cuity on November 30, 1981 was 20/60 on 
the right and 20 / 30 on the left. 

William B. Hofmann, M.D., ophthalmol ogist, reported claimant's 
visual acuity on February 25, 1982 as 20/30- on the right and 
20/ 25- on the left. On May 26, 1982 the doctor wrote that 
claimant was unable to see out of his right eye because of a 
ptosis of the right upper lid. 

J. M. syverud, M. O., saw claimant on February 25, 1982 at 
which time claimant had residual edema of the right periorbital 
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region, ptosis of the upper eyelid, and nearly complete paralysis 
of the obicularis oculi. Scars to the upper lip, nose, cheek 
and f o r ehead were not expected to cause any functional disability. 

When claimant was seen on Hay 13, 1982 motor control was 
returning to the forehead and obicularis. 

Dr. Hofmann referred claimant to the University of Iowa. 
Examination there showed claimant's medial and lateral canthus 
were displaced inferiorly and the ptosis of the right eye 
remained. Claimant ' s visual acuity was 20/40 on the right and 
20/15 on the left. Claimant had diplopia in all f1 Ids exc~pt 
down where he was ortho. Impressions were multiple scars, 
lateral canthal malposition and lower lid ectropion, ptosis and 
redundant scarred tissues of the right eyelid, strabismus, 
blockage of the lower canalicular system, infraorbital anesthesia, 
right globe ptosis, a right enophthalmos and right brow ptosis. 

Claimant was to be scheduled for a levator advancement of 
the right upper lid, right lateral canthoplasty and dP.bulking of 
the upper lid. 

A tarsal strip procedure, levator advancement and upper lid 
reconstruction with blepharoplasty were done on December 13, 
1982. 

Claimant was seen by neuro-ophthalmology on January 25, 1983. 
A traumatic mydriasis was seen. Claimant's visual acuity 
without correction was 20/60 on the right and 20/30+) on the 
left. With refraction his vision was 20/40 on the right and 
20/20 on the left. 

Claimant returned on Hay 12, 1983 at which time his vision 
was 20/40+1 on the right and 20/25-1 on the left. Diplopia was 
unchanged. Tear function was decreased on the right. Claiman t 
had mild exposure keratitis on the inferior cornea. 

In a letter dated June 13, 1~83 Dr. Anderson expressed doubt 
that claimant could return to commercial truck driving requiring 
binocular single vision. 

William e. Scott, H.D., reported seeing claimant on June 24, 
1983 at which time his vision with correction was 20/50 on th~ 
right and 25/15 in the left. Claimant's right eye was lower 
than the left. 

In a letter dated October 21, 1983, Dr. Anderson suggested 
that cl a imant could wear a patch over his affected eye to block 
out his double vision. 

H. Pressman, H. D., reported Dr. Scott's surgery in October 
as a left inferior oblique recission of 10 mm. and a left 
superior rectus recission of 3.5 mm. On November 1, 1983 
claimant's vision was 20/50 and 20/20 without correction. He 
had single binocular vision on down, up and left gaze with a 
small am~u~t of ri~ht hrpot~opia in the primary position. 
Doub!! v~s1on remained 1n right gaze and primary position. No 
restrictions were placed on claimant's working abilities. 

On March 28, 1984 claimant underwent a levator advancement 
of.the right upper lid for ptosis. The right lower lid was 
raised as well. After surgery claimant's lid fissure on the 
right was 9 mm; on the left 13 mm. A drop of the left eyelid 
was suggested to make claimant look more symmetrical. Dr. 
Anderson proposed in a letter dated May 16, 1984 that claimant 
wou~d have to use artificial tears and ointment on a permanent 
basis. The doctor noted continued irritation of the right eye, 
loss of tear production due to injury to the lacrimal gland and 
tear producing structures in the eyelid, a failure of the lid to 
open and close completely and decreased eye movement. 

Dr. Scott's letter of April 18, 1984 states that claimant 
has sustained no permanent impairment. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be discussed is claimant's entitlement to 
further healing period benefits . He has been paid healing 
period from November 11, 1981 through November 1, 1983. Claimant 
requests that additional time be allowed after his October 198) surgery. 

In his letter of August 9, 1983 Dr. Scott explained that 
claimant 's surgery had been booked for October 27, 1983 with 
postoperative visits at one and three weeks with later visits 
spaced further apart. Dr. Pressman's letter of November 21, 
198) written in Dr. Scott's behalf reports claimant's still 
having double vision in right gaze and primary position when he 
was seen on November 1, 1983. Dr. Pressman wrote: "This should 
g~t bPtter in time.• Dr. Scott's letter of January 16, 1984 
1ndic~tes claimsnt's healing is stable at that point. Claimant's 
own testimony was that he improved for an additional six to 
e ight weeks. Dr. Pressman's letter of November 21, 1983 anticipater 
further healing period. Dr. Scott's letter of January 16, 1984 
concludes healing is accomplished. Claimant will be awarded a 
seven week healing period from October 27, 1983. Healing period 
will be concluded on December 15, 1983. 

There is nothing in the record which shows claimant to be 
entitled to further healing period relating to his most recent 
outpatient surgery. 

The next issue to be addressed is claimant's entitlement to 
permanent partial disability benefits. 

Iowa Code section 85.34(2}(p} provides: 
eye, weekly compensation during one hundred 
Code section 85.34(2}(t) states: 

"For the loss of an 
forty weeks.• Iowa 

For permanent disfigurement of the face or head 
which shall impair the future usefulness and 
earnings of the employee in his occupation at the 
time of receiving the injury, weekly compensation, 
for such period as may be determined by the in
dustrial commissioner according to the severity of 
the disfigurement, but not to exceed one hundred 
fifty weeks. 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co . , 222 Iowa 272, 268 
N.W. 598 (1936). 

That a worker sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because of such injury, be unable to resume employment and 
because of his lack of education or experience or physical 
strength or abil ity, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled . Id. at 278, 268 N.W. 598. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290 , 110 N.W.2d 660 (1961) . The schedule 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Fngineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (1942). The 
claimant has the burden of showing that his ailment extends 
beyond the sche~uled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W. 2d 667 (1964). 

Larson in 2 Workmen's Compensation, S58 at 10-28 (Desk ed . 
1976) discusses the nature of scheduled benefits and points out 
that "payments are not dependent on actual wage loss• and that 
they are not "an erratic deviation from the underlying principle 
of compensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such . " The theory, 
according to La r son, is unchanged with the only difference being 
that " the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

The Iowa Supreme Court recently has reaffirmed the conce t 
of scheduled member injuries in Graves v. Eagle Iron Works ~31 
116 (Iowa 1983) . =--=--=-=-..:....~=.=.....~~~~~• N.W.2d 

The matter of claimant ' s entitlement to any benefits unde 
85.34(2)(t) will be consiiered first. Dr. Syverud anticipate~ 
no f~n7tional disability attributable to scarring. Claimant 
testified to loss of sensation in the scarred area Hem d 
~la~m of 1 difficu~ty caused by.such things as heat ~r cold~ e no 
-ld1mant s scarring is extensive, hut it is not at all repulsive 
The ~tatute speaks of impairment of future usefulness and • 
earnin~s 1n

1 
the occupation at the time of injury. No impairment 

of .claimants usefulness and earnings as a construction tru k 
driver can be found attributable to his scarring. c 

?n the other hand,_claimant does have permanent impairment 
to hi~ eye. None of h1s physicians have provided a specific 
numerical assessment, but that does not prohibit an award in a 
case such as this. Kostohryz v. Lake Center Industries III 
Iowa Industrial Commissioner Report 16fom)". ' 

Claimant denied trouble with his eye prior to his accident 
He had a severe traumatic injury. His healing period has been· 
long. He continues to be troubled by some remaining double 
vis~on. _He uses ointment and artificial tears . He has irritation 
a~ 1nabli~ty to close his right eye as tightly or open it as ' 
wide as his left and a loss of mobility. 

Dc._Scott find~ no impairment to claimant's eye. De. Scott 
saw claimant and did surgery to correct his double vision. His 
surge~y, according to claimant, did go a long way toward • 
the ~i~lopia and_perhaps claimant has no impairment from ~~~recting 
condition for which Dr. Scott saw him. 

Dr._Anderson treated claimant's condition in~ more general 
way. His m~st r~cent letter points to several persistent 
pro~lem~ wh 1ch must be endured by claimant. He will require 
act1f1cial tears and ointment on a p~rmanent basis. He has 
r 7cuccent irritation of his eye. His tear producing ::.; , :r. _.,J 
his dc31nage_system have been damaged. He has decreased eye 
movement. His r1ght eye will not open and close in the sam~ 
matter as the left. His fissure on the right is 9 mm. as 
opposed to 13 mm. on the left. 

Claimant 1s found to have an impairment to his right eye of 
forty percent whi ch entitles him to fifty-six weeks of permanent 
partia l disability benefits. 
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WHEREFORE, IT IS FOUND: 

That claimant was employed as a cement truck driver in heavy 
r oad work for five years prior to November 10, 1981. 

Tha t claimant was injured on November 10, 1981 when he had 
an accident with a cement truck. 

Tha t as a result of his accident claimant had multiple 
sever e f acial lacerations, multiple rib fractures, abrasions and 
contusions of the chest, blunt chest trauma and a eight hemithorax 

That following claimant ' s accident he had decreased visual 
acu i ty, diplopia, a ptosis of the right upper li~, p1ralysis of 
the obicularis oculi, enophthalmos and blockage o( his lower 
tea r ducts. 

Tha t claimant had corrective surgery on December 13, 1982 . 

That claimant had surgery by De. Scott to align his eyes and 
to decrease his double vision. 

That claimant had a third surgery on March 25, 1984. 

That claimant's injury has resulted in permanent impairment 
to his eyes. 

That claimant has numbness in the scarred area of his face. 

That claimant's scarring does not impair his future useful
ness and earnings as a truck driver in heavy road work. 

That claimant continues to have double vision, redness, 
pa i n , loss of mobility and irritation with his right eye. 

That claimant continues to use ointment and artificial tears. 

That the ointment causes blur ring of claimant's vision. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has established entitlement to additional 
healing period benefits . 

That claimant has established entitlement to fifty-six (56) 
weeks of permanent partial disability based on a forty percent 
( 40 \ ) impairment to his right eye. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant additional healing pe r iod 
benefits from November l, 1983 to December 15, 1983. 

That defendants pay unto claimant permanent partial disabil
ity benefits for fifty-six (56) weeks at a r a te of three hundred 
t welve and 28/100 dollars ($312.28) commencing on December 16, 
1983 . 

That defendants be given credit for amounts previously paid. 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4. 33. 

That defendants file a final report when this award is paid. 

Signed and filed this~ day of July, 198 4. 

Copies To: 

He. Allan Hartsock 
Attorney at Law 
607 Plaza Office Building 
Rock Island, Illinois 61201 

Hr. Greg A. Egbecs 
Attorney at Law 
600 Union Arcade Building 
111 East Third Street 
Davenport, Iowa 52801 
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IOWA 11100S rRJAL WAW~KJIIBI 

By order of the industrial commissioner filed January 17, 
1984 the undersigned deputy industrial commissioner has been 
appointed under the provisions of S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. 

Defendant appeals from an adverse review-reopening decision . 

The record consists of the transcript; the deposition of 
Robert P. Dinapoli, H.D.; claimant's exhibits 1 through 33 plus 
certain exhibits which were transmitted with He. Roberts' letter 
of September 30, 1983 to the hearing deputy, all of which 
evidence was considered in reaching this final aoency dccis1on. 
The last-referred to evidence consists of an admission summary 
sheet and enclosures of August 27, 1974; a discharge summary and 
attachments of December 26, 1974; an admission-summary sheet and 
enclosures of October 22, 1976; an admission-summary sheet of 
November 7~ 1977; an outpatient and emergency record of July 25, 
1978; an admission-summary sheet of July 25, 1978; an admission
summary sheet of January 20, 1979; an outpatient and emergency 
record of January 31, 1979; an admission-summary sheet of July 
2, 19791 and a report of Thomas R. Karlowski, H.D . , dated Apr i l 
11, 1983. 

The outcome of this final agency decision will be the same 
as that reached in the review-reopening decision. 

ISSUES 

The review-reopening decision granted benefits foe permanent 
a nd tota l disability under S85.34(3) unto claimant at the rate 
of $207. 38. 

Although the issues on appeal ace stated by neither party in 
their briefs, those issues ace taken to be (1) whether or not 
there is a causal relationshio between the iniury and claimant's 
alleged disability, and if so (2) the extent of that disability . 

EVIDENCE PRESENTED 

The review-reopening decision contained a very thorough 
rev i ew of the facts . Those facts, of course, were interpreted 
in that decisi~n to mean that there did indeed exist a causal 
relationship between the injury and the disability and that the 
disability was permanent and total. Briefly, the evidence 
showed claimant sustained an electrical shock while at a machine 
at work . Although defendant filed a memorandum of agreement, it 
questions the fact that the shock ever occurred, and suggests 
that claimant ' s problem (extensive tremors) came from being 
struck by lightning in 1974. Although all of the evidence was 
considered by the original hearing deputy, some of it which was 
not summarized in the review-reopening decision will be discussed 
her e. Defendant argues in its brief that the accident may not 
have occurred as claimant states (an electric shock). Also, 
defendant argues that claimant's condition (severe tremors) 
preexisted the injury. The matters summarized below have been 
abstcacted in light of those arguments as well as others by 
defendant. 

A hospital admission-summary of Auqust 27, 1974 shows 
claimant was treated for right arm pain a nd disability secondary 
to a lightning strike. Claimant was discharged as improved. 
There was no indication of any tremors. A discharge summary of 
December 26 , 1974 shows claimant had been admitted for syncopal 
(temporar y loss of consciousness) episodes , peripheral neuropathy, 
and a t r aumatized external auditory canal. There was no mention 
of any tremors. Claimant responded well to symptomatic care and 
was released. An admission-summary of July 22, 1976 showed 
claimant had acute liver dysfunction and acute hepititis. The 
extremities showed a full range of motion without tenderness or 
deformity. 

An admission-summary of November 7, 1977 shows claimant was . 
admitted for an acute back strain and responded well to symptomatic 
care. There was no remark concern1n9 the extremities. An 
outpatient record of July 25, 1978 shows claimant was treated 
for a scalp laceration. Then, claimant was admitted to the 
hospital for that injury which was finally diagnosed as a 
cerebral concussion. He was discharged as improved, and an 
examination of the extremities showed a full range of motion 
without tenderness or deformity. 

An admission-summary of January 20, 1979 showed a diagnosis 
of a bcrck strain and that claimant was discharged as improved. 
The examination of the extremities showed "(f)ull range of 
motion of the extremities; actively on the upper extrem i ties and 
passively on the lower extremities.• An outpatient record of 

46 January 31, 1979 shows claimant was treated for an acute back 
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s t rain. On July 2, 1979, claimant was admitted to the hospital, 
and the admission-summary showed he had a hematemesis (vomiting 
material containing blood ) and external otitis (inflammation of 
t he ear). Be responded well to symptomatic care and was discharged. 
The examination of the extremities showed a full range of motion 
without pain. 

Finally, claimant was examined by Thomas R. Karlowski , M.D. , 
an internist, who stated in part as follows: 

After reviewing all of these documents and also 
being informed; that is, co-wor kers date the onset 
of his tremor to the late 1960s and to the fact 
that he has been, because of these tremors, handi
capped job for 15 years preceding the onset of his 
electrical shock accident and because of these 
tremors not able to use a knife even before the 
onset of his accident . 

If this indeed has been the case, one would 
~eriously have to question whether his disability 
was caused by his electrical shock that he received 
while working at Rath and seriously entertain the 
notion brought up by Dr. Denoply (sic) that this 
was caused by Parkinsinism (sic) which had its 
onset much before the electrical shock. 

APPLICABLE LAW 

The applicable law recited in the review-reopening decision 
is sufficient and is adopted herein. 

ANALYSIS 

As the review-reopening dec ision showed, there ca n be no 
dispute but that claimant received a rather severe elect rical 
shock: Claimant himself, as well as eye witnesses, testified to 
the shock, and he was treated for electrical shock. Also, there 
is no evidence to the contrary. Therefore, it is concluded that 
claimant's injury indeed was caused by electrical shock . 

Purthe•, there is very little doubt that the cause of 
claimant's present condition is related to the shock. Defendant 
claims claimant had preexisting tremors, but the lay evidence in 
that regard is meager. Also, the extensive medical evidence 
available to the undersigned deputy industrial commissioner 
shows that no such tremors appeared to have been medically 
observed prior to December 10, 1979 . One concludes, therefore. 
that there is a causal connection between the elect rical shock 
and cla imant's tremors. 

Defendant also cl aims that claimant's cred ibility is undermined 
by his refusa l to admit his drinking problems . It is true that 
the hospital records made at the time of claimant's admittance 
because of the injury, show a significant history of alcohol 
abuse . Although claimant's per sistent denials of excessive 
drinking might lower his credibility somewhat, the loss of 
c r edibility seems trivial when compared to his obvious injury
related problems, the retailing of which are not really in 
question . Therefore, it is concluded that claimant's refusal to 
admit alcohol abuse really plays no part in the outcome of this 
case. 

Otherwise, the analysis found in the review-reopening 
decision is sufficient and is adopted herein . Likewise, the 
findings of fact, conclusion of law and order are adopted herein. 

FINDINGS OP PACT 

That on December 10, 1979 the claimant was an employee of 
Rath Packing Company. 

That on December 10, 1979 the claimant sustained a severe 
electrical shock which both arose out of and in the course of 
his employment at Rath Packing Company. 

That the claimant has not worked since December 10, 1979. 

That prior to the date of injury the claimant experienced an 
extremely mild occasional shaking of his upper extremities. 

That prior to December 10, 1979 the claimant was consistently 
able to perform his work functions for the employer without 
restriction or disability. 

That claimant has been employed by the Rath Packing Company 
since 1956 . 

That c laimant has been a productive individual for Rath 
Packing Company since that date. 

That immediately after sustaining the electrical shock 
c laimant experienced an onset of upper extremity tremors bilaterally 
from which he has continued to suffe r from the date of hearing. 

That there exists a causal relationship between the electrical 
shock and the onset of the tremors. 

That the claimant has not worked since the date of injury. 

That the claimant is permanently and totally disabled. 

CONCLUSION OF LAW 

That the claimant has sustained his burden of proof and has 
established a causal relationship between the injury of December 
10, 1979 a nd the resulting disability. 

ORDER 

THERBPORE; IT IS ORDERED that the employer shall pay unto 
claimant disability benefits at the stipulated rate of two 
hundred seven and 38/100 dollars ($207.38) from the date of 
i njury, December 10, 1979, during the period of the employee's 
disability as that term is contemplated under section 85.34(3) 
of the Code . 

That the employer is given credit for a l l benefits previously 
paid. 

That the employer shall reimburse the claimant for mileage 
charges for one thousand four hundred forty-four (1,444) miles 
at twenty-two cents ($.22) per mile, for a total of three 
hundred seventeen and 68/100 dollars ($317.68). 

That interest shall accrue from November 3, 1983 pursuant to 
the teems of section 85.30 of the Code. 

That the costs of this action are taxed to the defendant 
pursuant to Industrial Commissioner Rule 500-4.33. 

of 
That the employer shall file an activity report upon payment 

this award. / 

Signed and filed this J.f day of August, 1984. 

~ ~,t~ 
BARRYORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THB IOWA INDUSTRIAL COMMISSIONER 

RICHARD DEWALD, 

Claimant, 

vs. 

RATH PACKING COMPANY, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 616297 

R E V I E W -

R E O P 

This is a proceeding in review-reopening brought by Richard 
Dewald, the claimant, against his employer, Rath Packing Company, 
a self-insured employer, to recover additional benefits under 
the Iowa Workers' Compensation Act as a result of an injury he 
sustained on December 10, 1979. 

This matter came on for hearing before the undersigned 
~eputy i ndustrial commissioner at the Black Hawk County Courthouse 
in Waterloo, Iowa on April 12, 1983. The record was considered 
fully submitted on August 23, 1983. 

An examination of the industrial commissioner's file indicates 
that a first report of injury was filed on December 14, 1979. A 
memorandum of agreement was filed on December 21, 1979. A Form 
2A on file indicates the amount of compensation benefits paid to the claimant. 

The record in this case consists of the testimony of Tom 
Eldridge, Lawrence Fenner, Irvin Weber, Richard Dewald, Arlene 
Patava, Robert Bergman, Dave Sturm, Tom Dewald, Delores Dewald, 
Duane Raymaker, Orville Kroenecke, Ployd Cox, Lawrence Pranzen

1 the depositions of Robert P. Dinapoli, M.D., Robert L. Downie, M.D., 
Ronald~- Roth, M.D . , Ezio Panegos, M.D., Jesse c. Yap, M. D.; 
and claimant's exhibits l through 33 . 

ISSUES 

The issues to be resolved in this proceeding are whether 
there exists a causal relationship between the injury and the 
resulting disability, as well as the extent of that disability. 
There is no issue of healing period. 
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REVIEW OP THE EVIDENCE 

At the time of hearing the parties stipulated that the 
applicable rate in the event of an award is $207.38. Additionally, 
the parties stipulated that any medical bills involved in this 
proceeding are fair and reasonable. 

To• Eldridge, a Rath employee for 31 years, testified on 
behalf of the claimant in this proceeding. He has known the 
clai•ant tor ten or fifteen years. He worked in close prox1mity 
with the claimant on December 10, 19 79, the date of injury in 
this proceeding. 

On the date of injury claimant was cutting skin off of fat 
backs. This witness indicated that this work requires the use 
of the hands. 

This 
observed 
Eldridge 
prior to 

witness has observed the claimant post- injury 
the continuous shaking of his hands and arms. 
indicated that the cl a i mant d1d not have this 
the date of injury . 

and has 
Mr. 

disorder 

This witness recited tht facts surrounding the claimant's 
injury. Prom his testimony it appears on December 10, 1979 a 
piece of machinery in the vicinity of the claimant stopped 
functioning. As the partic ular machine in question was being 
replaced and a new one installed meat product began falling off 
the conveyor line. Mr. Dewald c limbed up to move a shute so 
that the product would not go on t he floor, and during this 
process he was electrocuted. Immediately upon electrocution, 
this witness observed that the c laima nt's arms were shaking very 
badly. Claimant was taken by stretc her to the company nurse. 
The nurse requested that some of claimant's clothing be removed 
so that she could determine if he had been burned. This witness 
indicated that it took two employees to remove the claimant' s 
clothing bec ause he was shaking so bad ly. Th is witnes s has 
observed the claimant post-inJury and indicated that his arms 
are probably shaking worse now t han they were on the date of 
injury. This witness is of the opinion that claimant could no t 
go back to his former type of employment . 

This witness acknowledged on cross-examination that he was 
aware that claimant drank. He acknowledged that two or three 
days a week the claimant would smell as if he had been drinking 
beer. Thie witness, however, was no t aware that claimant had a 
drinking problem. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Lawrence Fenner, of Jcooup, Iowa, testified in these proceedings 
on behalf of the c laimant. He. Penner is a farmer and barber by 
trade. The claimant ls one of his barbering customers and has 
been so for 23 years. As a consequence, he has had the opportunity 
to visit with the claimant and see him at least once a •onth 
over that period of time. Thie witness indicated that prior to 
the date of injury the claimant's hands and arms did not shake. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Irvin Weber, a Rath Packing Company employee since 1979, 
testified on behalf of the claimant. He is acquainted with the 
claimant through their working relationship. Claimant broke 
this witness in on the pork cut trim job. This witness had the 
opportunity to work with claimant for a week and to observe him 
during that period of time. This witness indicated that prior 
to the date of injury, the claimant's hands and arms did not 
shake. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

The claimant, Richard Dewald, testified in these proceedings. 
Mr. Dewald is 52 years of age, married, and the father of four 
children. He is a resident of Jessup, Iowa. 

The testimony reveals that he has a high school education 
but no special training in any given field. 

Hie employment history indicated that post-high school he 
has worked as a mechanic and served two years in the armed 
forces. This witness began his employment relationship with 
Rath Packing in 1956. The testimony reveals that he has performed 
a variety of jobs for Rath Packing. Many of these positions 
required the claimant to use various knives. Thia witness 
testified at length concerning the requirements of keeping up 
with the production line. He indicated that he never had any 
difficulty keeping up with the conveyor. 

Claimant recited the fac ts of the injury which occurred 
December 10, 1979. He confirmed earlier testimony that certain 
machinery was being changed and in the process the claimant 
climbed up to move a shute and received an electrical jolt. 
Claimant indicated that he received •a long jolt.• 

Hr. Dewald indicated that prior to the date of injury he did 
not have any tremors. He did not have any shaking of his arms 
oc hands. He also conf1rmed that prior to the date of injury 
other employees had received shocks off the machinery in question. 

Claimant's present complaints include continuous headaches 
and continuous shaking of hie arms and hands. Re has also noted 
a continuous ringing in his ears. He has a lose of grip strength 

bilaterally. This witness confirmed that he only wears boots 
now as he is unable to tie his shoes. It takes a long time, 
according to him, to get dressed because of the tremors in bis 
8C1116 and bands. He has difficulty writing. He notes difficulty 
in eating. Be has also experienced difficulty in sleeping. 

He confirmed that his hands and arms do not stop shaking. 
He is presently on medication and under the care of or. Rotb. 

The testimony indicated that prior to the date of injury the 
claimant was also able to do certain electrical work and small 
engine repair. He has also held a variety of other part-time 
jobs. Poet-lnJury, he has attempted to do small engine repair 
but has been unable to do so because of the tremors. He also 
cannot do the plumbing and elec trical work he did before. 

This witness confirmed that 1n 1974 he was struck by lightning 
while leaving work. H1s right arm became paralyzed for a two 
week period, but the paralysis then dissipated. Mr. Dewald 
indicated that he fully recovered from this incident and was 
able to go back to his work doing h1s regular job. There were 
no tremors or shak1ng as a consequence. 

Mr. Dewald denied that he was ever in a detoxification 
center. He also dcn1e<l that he ever was told that he was an 
alcoholic . The claimant also denied that prior to the date of 
injury he was ever sent home for drinking. He further denied 
that he ever missed any work due to alcohol. 

This witness 
date of injury. 
hire him. 

has not tried to secure a position after the 
He is not aware of anyone who would want to 

On cross-examination, this witness indicated that he is only 
a social drinker. He again denied ever being detoxified and was 
not in a hospital for detoxification. He further denied that he 
has cirrhosis of the liver. _He denied that anyone has advised 
him not to drink, and he denied giving history to a physician of 
alcoholism. 

This witness contirmed that he has not worked since December 
1979. He indicated that post-injury his morale has improved. 
He has been able to face his problems. He denied having any 
hand or arm tremors prior to the date of injury. 

Thie witness was transferred off the kill floor because of 
an inability to do the work. Be indicated that he was moved 
fro• the kill floor so that a woman might be put in his job. Be 
denied being removed from that position because of shaking. 

Hr. Dewald denied telling any physician that he was not 
examined at the Hayo Clinic. On redirect examination, he 
indicated that he was never advised 1n June 1980 that he was 
released to return to work. He indicated that since the date of 
injury the employee never contacted him in regard to a job. Be 
indicated that he is unable to control his shaking. 

The claimant undertook a demonstration of attempting to put 
his finger on his nose, and it is very evident that his tremors 
both in the arms and in the hands are indeed severe. 

Arlene Patava, a Rath employee, testified in these proceedings 
on behalf of the claimant. This witness worked in the same 
department as the claimant. She confirmed the facts of the 
incident under discussion. She confirmed that claimant was 
observeo by her lying on the floor on his back with his arms 
shaking badly after the electrocution. This witness worked with 
the claimant two years prior to the date of injury and confirmed 
that he did not shake prior to the date of the incident. She 
indicated that claimant could not have done the job he was 
performing for the employer if he was experiencing tremors. She 
has never known the claimant to come to work intoxicated and 
indicated that he never missed any work. 

This witness indicated that in the job claimant was per
forming the individual must keep up with the conveyor line. She 
indicated that the work takes steady hands. She reiterated that 
the claimant has always been able to do this job. 

On cross-examination, this witness indicated that she has 
never observed the claimant as though he had been drinking. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Robert Bergman, a John Deere employee, testified on behalf 
of the claimant. This witness indicated that he has known the 
claimant for 25 years. He had been in the claimant's home on 
many occasions. He has had the opportunity to observe the 
claimant working on cars and engines prior to the date of injury. 
This witness indicated that prior to the incident, December 10, 
1979, the claimant's hands and arms did not shake. Be had no 
problem gripping. This witness denied that he ever saw the 
claimant intoxicated. 

On cross-examination, this witness denied that claimant is 
an alcoholic. Be does not know if claimant has ever been 
detoxified. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Dave Sturm, a resident of Jessup, Iowa, testified on beha lf 
of the claimant. this individual is married to the claimant ' s 48 
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daughter. He has known the claimant since at least 1977 and has 
eeen hia on a regular basis since that date. He indicated that 
claiaant did not shake prior to the date of injury. This 
witness indicated that prior to the date of injury the claimant 
was always fixing or tinkering with some mechanical device at 
home. He indicated that the claimant had no problems in gripping. 
Be denied seeing the claimant intoxicated at any time, although 
has seen him take an occasional beer. Post-injury, this witness 
has been i n the claimant's home and has observed him. He 
confirmed that the claimant has a loss of grip and shakes on a 
continuous basis. 

On c r oss-examination, this witness indicated that he did not 
know if claimant had been hospitalized for detoxification or 
alcoholism. 

Tom Dewald testified in these proceedings. Prior to the 
date of injury this witness saw the claimant three or four times 
per week. Be confirmed that the claimant did not shake in his 
hands or arms. Post-injury, be confirmed that the claimant 
shakes continually and is unable to use his hands. Be confi r med 
the difficulties the claimant has in eating and dressing himself. 

On cross-examination, this witness conceded that he was 
never aware that claimant had been treated for alcoholism or 
various alcohol-related difficulties. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Delores Dewald, the claimant 's spouse of 32 years, testified 
on his behalf. She indicated that prior to the date of injury 
the claimant was in good physical condition. She further 
advised that the claimant was never told that he was an alcoholic. 
She denied that claimant ever missed work because of drinking . 

She noted that prior to the date of injury the claimant did 
not have shaking or tremors. Post-injury, she re-confirmed that 
cla i mant has continuous tremors as well as headaches, and is 
unable to do virtually any activity. This witness indicated 
that the claimant is dependent upon her to drive him to various 
places. She re-confirmed that the tremors last 24 hours a day 
and prohibit claimant from sleeping soundly . She reaffirmed 
that he is on medication. 

On cross- examination, this witness reitPrated that she did 
not advise the physicians the claimant was an alcoholic. She 
denied that he was ever hospitalized for alcoholism. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Duane Raymaker testified in these proceedings on behalf of 
the defense. Be is 55 years of age and is a supervisor at the 
Rath Packing Company. He has been supervisor since 1967 and 
with Rath since 1954. 

On the date of injury this witness was the general supervisor. 
Be had no specific involvement with the claimant on that date. 
He confirmed that he has known the claimant for a long period of 
time and admitted that claimant once worked for him on the second 
shift . This witness indicated that the work claimant performed 
was usually of a lighter nature because of his short stature. 
This witness thought that the claimant drank occasionally and 
thought that he might have seen evidence of this in claimant's 
work. Prior to the date of injury claimant appeared very 
nervous according to this witness. He indicated that claimant 
shook somewhat. Be conceded, however, that claimant shakes far worse today. 

On cross-examination, this witness conceded that when 
claimant worked under this witness' supervision he was able to 
perform his job. He confirmed that claimant was never sent home 
foe drinking or for not performing his work properly. Be 
reiterated that the claimant's prior nervous condition is not as 
bad as his present situation. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Orval Kroneneke testified in these proceedings. Mr. Kroneneke 
is 48 years of age and has spent the last 29 years in the employ 
of Rath Packing . Six years ago he was promoted to the position 
of foreman in the sanitation and eventually in the hog cut area. 
This witness confirmed that the claimant worked under his 
supervision in the hog cut area prior to the date of injury. 
This witness indicated that the claimant did light work in the 
hog cut area . Some of the jobs the claimant performed were 
handicap jobs. This witness indicated that the fat back job the 
claimant was performing on the date of injury was considered light work. 

This witness indicated that on a couple of occasions he 
smelled beer or liquor on the claimant. This witness also 
indicated that prior to the date of injury he noticed the 
claimant's hands trembled on occasion. This witness felt that 
this trembling, however, was probably caused from the claimant's 
drinking. Be conceded, however, that this trembling did not 
affect the claimant's work. This witness did not avoid putting 
claimant on various jobs because of the shaking. Be re-confirmed 
that the claimant was able to do light work. He further confirmed 
that the claimant did not shake on a continuous basis. 

On cross-examination, this witness conceded that the claimant 

was never classified as a handicapped worker. He further 
confirmed that the claimant was never suspended for drinking, 
nor was he sent home for being inebriated. Be confirmed that 
the employer never recalled the claimant to work. Be also 
conceded that in the claimant's present condition he would not 
be able to do the fat back trim job. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Floyd Cox, an employee of Rath Packing for 29 years, testified 
on behalf of the defense. Be has been the supervisor of the hog 
kill since 1971. Be has known the claimant for 20 years. The 
record reveals that the claimant has worked for this witness in 
two areas of the plant . At one point in time c l aimant tried to 
break into a new job and had to prove his abilities to do the 
work. This witness indicated that the claimant was unable to do 
the work because his hands trembled so badly that he could not 
hold the knife. 

On cross-examination, this witness conceded that the claimant 
did not shake as badly then as he does today. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Lawrence Franzen, a supervisor at Rath Packing since 1974, 
testified on behalf of the defense. He has known the claimant 
since 1955 and on the date of injury was claimant's supervisor. 
This witness has seen claimant on a daily basis and confirmed 
the claimant's description of the job he was performing. 

This witness indicated that claimant had been assigned to 
various jobs but was unable to perform them because of his 
shaking. Specifically, the claimant was unable to trim jowls 
and use a knife in the process. This witness conceded that jowl 
trimming requires precision cut. Claimant was subsequently 
transferred to the fat back cut area, which does not require the 
precision. This witness observed the claimant shaking while 
doing the fat back job. Be is unable to state whether the 
claimant is shaking more or less now. This witness has also 
smelled liquor on the claimant. 

On cross-examination, this witness conceded that claimant 
had never been sent home because of the drinking. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Bzio Panegos, M.D., an anesthesiologist, with an interest in 
chr onic pain, was deposed in conjunction witn this case. Dr. 
PaneQos first examined the claimant on February 9, 1981. 

Claimant had been referred to him by Dr. Piburn. On the initial 
examination, claimant complained of severe headaches. This 
witness indicated that after the examination, •1 soon realized 
that the headache was derived by continuous tremor of his upper 
extremities, which generated muscle spasm on the cerv ical 
region, thus resulting in continuous headache.• After the 
initial examination a diagnosis of •tremor affecting the upper 
extremities following electrocution with muscle spasm of the 
cervical spine, resulting in tension headache.• Treatment was 
undertaken but any success from the treatment was limited. This 
physician's involvement in the case was discontinued as of 
February 16, 1981, as he felt he had done all that he could do 
to help the claimant. This physician expressed the opinion that 
the electrical shock in question caused the condition for which 
he treated claimant. He is of the opinion that as of the last 
examination he conducted of the claimant, Mr. Dewald is totally disabled. 

On cross-examination, this witness confirmed that he has had 
some experience in treating people with alcoholism. Be confirmed 
that he has seen alcoholic tremors but not comparable or duplicated 
in the signs he observed of Mr. Dewald. It appears that this 
physician may be unsure of precisely what event caused the 
claimant's present problems, that is, to say whether it was the 
electrical shock or the fact that he landed on the cement floor 
on his head. This physician is not aware of precisely what head 
injuries may have been sustained. Be indicated that he would 
defer to those physicians who examined and evaluated claimant 
with regard to the head situation. This witness is familiar 
with the fact that c laimant had been struck with lightning. Be 
again refers to those medical practitioners who treated claimant 
at the time of this inc ident with respect to any damage that had been done. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

~onald R. Roth, M.D., t estified in these proceedings. He 1s 
specialized in t he a rea of family practi ce and initially trea t ed 
the c laimant on February 16, 1981. This physician continued to 
treat claimant foe a period of time. Be then referred him to 
the department of neurology in Iowa City. Be confirmed that 
claimant was examined in Iowa City in August 1981 . Bis under
standing of the Iowa City diagnosis is that claimant suffered an 
electrical shoc k which was followed by the development of 
bilateral upper extremity tremors. Based on the reports that 
this physician has seen, he has concluded that the claimant has 
•some sort of brain injury after an electrical shock which has 
led to tremors.• This physician is of the opinion the claimant 
is totally disabled as a consequence of his tremors. This 
witness has treated people with Parkinson's disease and indicated 
the c laimant does not exhibi t the classic symptoms of a person 
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suffering from that malady. 

On cross-examination, this physician conceded that he 
assumed that Hr . Dewald did not have tremors prior to the date 
of in jury. If tremors were present prior to the date of the 
acc ident , he would assume that there may be another cause 
involved . Be further indicated that if tremors followed the 
lightning strike, it may indicate that that injury is the cause 
of the■• This witness conceded that alcoholics may also suffer 
fro■ tremors. Be indicated, however, that the tremors observed 
in the claimant are greater than would normally be expected. He 
conceded, however, that alcoholism could be a contributing 
factor in the severity of the tremors. This witness did not 
treat the claimant for alcoholism problems. Be indicated, 
however, that if the history reflects the claimant has advanced 
liver disease it is an indication that he has a severe problem 
with alcoholism. This witness is unaware of the length of time 
that the electrical charge went through claimant or the severity 
of the charge. Also, this witness was not advised that the 
claimant had been struck by lightning on a previous occasion. 

The balance of this witness' examination has been reviewed 
and considered in the final disposition of this case. 

Robert L. Downie, H.D., testified in these proceedings . Be 
is a specialist in internal medicine and employed in the emergency 
roo■ of Allen Hospital. His first contact with the claimant was 
on Deceinber 13, 1979. Dr. Downie examined the claimant. The 
specific complaints at this time were neck pain and tremors. 
This physician expressed the opinion the electrical shock that 
claimant sustained caused neurological damage, which he feels is 
probably permanent in nature and which has lead to the tremors 
and his inability to work in his occupation. This witness 
continued to treat the claimant through December 30, 1980. He 
indicated that the claimant's condition has remained basically 
the same. 

On cross-examination, it appears that this witness is aware 
that claimant exhibited some evidence of tremor prior to the 
date of i n jury. Re confirmed that the extent of damage precipitated 
by an electrical shock has a connection with the amount of 
voltage and the length of exposure. This physician examined the 
claimant and indicated that there was no evidence of any kind of 
alcohol withdrawl as a precipitating cause of the claimant's 
problems. This physician noted thdt if the claimant had any 
form of preexisting tremor they clearly do not affect his 
ability to work. Be also acknowledged that if the claimant had 
tremors before the date of injury they may not be the same type 
of tremors that he has now. The physician was then asked to 
assume that the claimant was just marginally able to perform his 
job iffllllediately before the incident in question and that hie 
hands shook so badly that he could hardly hold a knife. The 
physician indicated that he had not been led to believe that the 
claimant's tremors had been that severe prior to the date of 
injury. If they had been severe he notes that the electrical 
shock could make them worse or perhaps the claimant was no worse. 
This physician confirmed that it is the tremors which are 
primarily disabling the claimant at this time. Thie physician 
conducted a liver function teat when he examined the claimant 
and that test revealed that the liver was functioning normally. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

Robert P. Dinapoli, H.D., testified in these proceedings. 
He is a board certified specialist in neurology and is practicing 
at St. Mary's Hospital in Rochester, Minnesota. Be is also an 
assistant professor of neurology at the Mayo Medical School. 
This witness confirmed that he initially examined claimant on 
November 20, 1980 and diagnosed the claimant's problem as 
•Parkinsonism or Parkinson's disease.• Thie witness described 
Parkinson's disease as •a disease of the central nervous system 
in which the patient loses fine motor control, develops a 
shaking tremor and experiences other changes of hie motor system. • 
All of these symptoms were observed in the claimant. This 
witness indicated that he sees people with Parkinson 's disease 
on a regular basis, and in total has seen hundreds of people 
with this disease. He indicated that Parkinson's disease does 
not come on suddenly. It could, however, develop over a matter 
of days or weeks. Thie witness is aware that on the date o f 
injury the claimant received an electrical shock and that he had 
to be forcibly removed from the machine in order to cut the 
current. Thie witness is aware claimant was struck by lightning 
on a previous occasion. This witness is aware of articles 
depicting a relationship between the onset of Parkinson' s 
disease and an electrical shock injury. Thie physician indicated, 
however, that individuals who have experienced this onset 
receive severe electrical injuries which rendered them unconscious 
or comatose for a period of days, weeks or months. Based on the 
information available to hie physician, he is of the opinion 
that the claimant's Parkinson's disease bears no relationship to 
his electrical injury in connection with his work or the lightning 
injury previously noted. This physician indicated there is no 
possible way a person could receive a shock and within a few 
seconds, or perhaps minutes, develop any symptoms of Parkinson's 
disease. He conceded that a history of alcoholism could be 
significant in that alcoholism will produce its own neurological 
eequelae. However, he does not see any connection between 
Parkinson's disease and alcohol. 

This witness confirmed that he only exa~ined the claimant on 
one occasion. He gave him some medication during the course of 
this examination and felt that the tremors were somewhat subsiding 
as a result of the medication. Thie physician concluded that 

the claimant had Parkinson's disease and that the electrical 
shock at work temporarily aggravated the situation. It appears 
f rom the cross-examination o f this witness that many classic 
signs of Parkinson's disease were present in the claimant. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case . 

Jesse c. Yap, H.D., testified in these proceedings. Re is a 
specialist in the field of neurosurgery and particularly stereotaxy, 
which is a branch of neurosurgery and deals with the treatment 
of movement disorders, intractable pain, epilepsy, tumors, and 
cerebral palsy. This witness examined the claimant on April 28, 
1981. The claimant's complaint on that date was tremors. An 
examination was conducted. It appears from the testimony that 
this physician has treated many thousands of people with Parkinson's 
disease. He indicated that the claimant's condition did not 
reveal any of the classics of Parkinson's disease. After 
examination of the claimant, this physician reached a diagnosis 
of •bilateral basal ganglia injury, associated with electrocution.• 
The prognosis for this claimant, according to the physician, is 
that the condition will become permanent. Some surgery was 
discussed in order to rectify the situations but none has been 
carried out. It is hoped that the surgery might diminish the 
tremors but there are clear risks associated with the procedure. 
Thie physician expresses the opinion that claimant's tremors are 
probably secondary to the electrocution. 

The balance of this witness' testimony has been reviewed and 
considered in the final disposition of this case. 

The discharge summary from Scholtz Memorial Hospital, 
contained as part of plaintiff's exhibit 2 and completed by Dr. 
Downie, indicates: 

Basically his major problem has now been the 
continued tremor of his hands and shaking and some 
light headedness and headache and muscle pains over 
the back. It is felt that most of these are a 
spin-off of some neurologic damage done at the time 
of the DC voltage with nerve damage and in addition, 
the possibility of this superimposed upon some 
alcoholic neuropathy which may have been subacute 
until this voltage problem occurred. 

The balance of the exhibits offered in conjunction with this 
case have been reviewed and considered in the final disposition 
of this matter. 

APPLICABLE LAW 

The supreme court of lowo in Almquist v. Shenandoah Nurseries, 

218 Iowa 724, 254 N.W. JS (193 4) at 731-32, discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

Wh ile a personal injury does not include an occupational 
disease under the Workmen' s Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal injury 
inc l udes a disease resulting from an i n jury •••• The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal inJury. Thie must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not consti tute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Wor kmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or othe r 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidrnce that the injury of December 10, 1979 i s causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Li ndahl v. L. O. Bo11s, 236 Iowa 296, 18 N.W. 2d 607 (1945). A 
possibility l e lnsu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W. 2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v . Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960) . 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
notbe couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
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the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman~• Central Telephone co,, 
261 Iowa 352, 154 N. W,2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
(1956), If the claimant had a preexisting condition or disability 
that is aggravated, accelerated, worsened or lighted up so that 
it results in disability, claimant is entitled to recover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812, (1962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, (1960) . 

The Iowa Supreme Court cites, apparently with approval, the 
C, J.S, statement that the aggravation should be material if it 
is to be compensable. Yea er v. Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.W.2 2 9 ( 9 l); o C.J.s, Wor mens 
Compensation S555(17)a. 

Our supreme court has stated many times that a claimant may 
recover for a work connected aggravation of a preexisting 
condition. Alm uist v. Shenandoah Nurseries, 218 Iowa 724, 254 
N,W. 35 (1934). See also Auxier 1/, Woo war State Hosp. Sch., 
266 N.W . 2d 139 (Iowa 1978); Gosek v. Garmer and Stiles co:-;-159 
N.W .2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N. W.2d 
704 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N, W,2d 251 (1963); Yeager, 253 Iowa 369, 112 N.W.2d 299; Ziegler, 
252 Iowa 613, 106 N.W.2d 591. 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Id. at 620 and cases cited . 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v< Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961)1 Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943), 

Ae claimant has an impairment to the body as a whole an 
industrial disability has be~n sustained. Industrial di~ability 
was defined in Diederich v . Tri-City Railwar Co., 219 Iowa 587, 
593, 258 N.W. 899, (1935) as follows: •it s therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal man .• 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W . 2d 251, 

ANALYSIS 

It is undisputed that on the date of injury, December 10, 
1979, the claimant was an employee of the defendant herein, Rath 
Packing. The commissioner's official record also reflects that 
a memorandum of agreement was filed in conjunction with this 
case. By that unilateral act the employer acknowledges that on 
the aforementioned date of injury, the claimant sustained a 
personal injury which both arose out of and in the course of his 
employment with them. 

As recited in the issues section of this opinion, the issues 
to be resolved include causation and the extent of claimant's 
disability. In the final analysis, the causation issue is critical. 

The record in this case reveals that the claimant has been a 
long time employee of Rath Packing. It appears that he commenced 
his employment relationship in 1956. The record establishes 
that this individual has performed a wide variety of functions for the employer. 

It appears from the record that the claimant, due to his 
slight stature, may have been placed on what could be best 
described as light duty positions as compared with other jobs in 
the plant , The record is clear, however, that the position that 
claimant was filling on the date of injury required him to keep 
pace with the production line and required him to use a knife 
with some degree of speed and accuracy . The record would also 
reveal that the claimant also appears to have been doing an 
acceptable job in conjunction with the performance of his work . 
The record would also reflect that over the history of the 
claiman~•s employment relationship, he has been a good and 
productive employee. The argument that claimant was for some 
reason performing a handicap or light duty job has not swayed 
the undersigned in the final analysis of this case. The fact 
remains that on the December 10, 1979 the claimant was performing 

a work function for Rath Packing that if claimant did not 
perform someone else would be required to perform. 

There has been additional testimony offered from this record 
concerning claimant's drinking and its possible effect on his 
present condition. The testimony is at variance concerning the 
severity of tremors that claimant may have experienced prior to 
the date of this injury. One witness indicated that he could 
not determine if claimant was shaking more or less at the date 
of hearing than he was prior to the date of injury. Based on 
the description of the work the claimant was performing on the 
date of injury, and based upon this witness' observation of the 
claimant at the time of hearing, the opinion of the undersigned 
is that this witness' testimony is without credibility and is 
rejected in total . It is the opinion of the undersigned that 
the claimant would not be able to hold a knife or use a knife 
with the tremors he was experiencing on the date of hearing. 

The record taken as a whole leaves the undersigned to 
believe that the claimant may have had a mild non-debilitating 
tremor prior to the date of injury. The extent of this tremor 
is mild to almost nonexistent. The claimant's friends and 
family, who have observed him on a day-to-day basis, bolster 
this opinion. The fact also remains that the tremors must not 
have been too severe if they existed at all, because the employer 
permitted the claimant to work with a sharp knife cutting fat 
backs on the date of injury. 

The medical testimony is at variance in this case. Some of 
the medical data indicates that the claimant suffers from 
Parkinson's disease. Other medical testimony indicates that 
there is a relationship between the electrical shock and the 
claimant's tremors. Dr. Downie indicates in his notes, contained 
as part of plaintiff's exhibit 2, that his impressions include: 

Trembling and shakiness with mild cerebellar signs 
probably due to DC voltage, primarily however wito 
the weakness, ataxia and tremulousness in the upper 
extremities, probably due to nerve damage at the 
time of the electric shock, perhaps superimposed on 
an alcoholic neuropathy. 

Four of the physicians who testified in this proceeding 
appeared to the undersigned to be basically consistent in their 
opinions that there exists a causal relationship between the 
electrical jolt which claimant received in the course of his 
employment and the tremors from which he now suffers. Particularly 
important in this connection is the testimony of co-workers that 
observed claimant immediately after the electrical shock and who 
stated that the tremors came on immediately. One witness 
testified difficulty in removing claimant's clothing immediately 
post-injury because of the tremors that he was experiencing. 
The close proximity between the electrocution and the onset of 
the symptoms which claimant now suffers is very persuasive in 
the undersigned's mind. 

Dr, Robert Dinapoli testified at length concerning the fact 
that he believes claimant has Parkinson's disease. He testified 
that the onset of Parkinson's disease is a gradual process. If 
the onset of Parkinson's disease is a gradual process, the 
undersigned is concerned how the claimant can go from a point of 
bei~g able to do his job with knife in hand to being in a 
position where he is suffering gross tremors in the course of a few seconds, 

The claimant was closely observed by the undersigned at the 
time of trial. He is found to be credible in his testimony. 
The undersigned closely observed the claimant's condition and 
noted that hands, arms and upper extremities bilaterally are in 
a constant state of uncontrollable motion . 

The record establishes that the claimant is a high school 
graduate, having completed that course of education in 1949, Re 
has had some jobs as a mechanic, but basically has been involved 
in the meat packing business since 1956. He has worked at a 
variety of jobs at Rath Packing during the course of his employ
ment. Based upon this deputy's experience, and the numerous 
cases that have been tried and decided that involved the meat 
packing industry, the undersigned is of the opinion that claimant 
would never be able to return to that form of employment. 

Taking into consideration the entire record as a whole, and 
after examining all of the testimony and considering all of the 
medical depositions and exhibits, the undersigned is of the 
opinion that the claimant is permanently and totally disabled as 
a direct consequence of the electrocution which occurred on 
December 10, 1979. 

FINDINGS OP FACT 

That on December 10, 1979 the claimant was an employee of 
Rath Packing Company. 

That on December 10, 1979 the claimant sustained a severe 
electrical shock which both arose out of and in the course of 
his employment at Rath Packing Company, 

That the claimant has not worked since December 10, 1979. 

That prior to the date of injury the claimant experienced an 51 
extremely mild occasional shaking of his upper extremities. 

That prior to December 10, 1979 the claimant was consistently 
able to perform his work functions for the employer without 



restriction or disability. 

That claimant has been employed by the Rath Packing Company 
since 1956. 

That claimant has been a productive individual for Rath 
Packing Company since that date. 

That immediately after sustaining the electrical shock 
claimant experienced an onset of upper extremity tremors bilaterally 
from which he has continued to suffer from the date o f hearing. 

~hat there exists a causal relationship between the electrical 
shock and the onset of the tremors. 

That the claimant has not worked since the date of injury. 

That the claimant is permanently and totally disabled. 

CONCLUSIONS OF LAW 

That the claimant has sustained his burden of proof and has 
established a causal relationship between the injury of December 
10, 1979 and the resulting disability. 

ORDER 

THEREFORE, IT IS ORDERED that the employer shall pay unto 
claimant disability benefits at the stipulated rate of two 
hundred seven dollars and 38/100 dollars ($207.38) from the date 
of injury, December 10, 1979, during the period o f the employee's 
disability as that term is contemplated under section 85.34(3) 
of the Code. 

That the employer is g iven credit for all benefits previously 
paid. 

That the employer shall reimburse the c laimant for mileage 
charges for one thousand four hundred forty-four (1,444) miles 
at twenty-two cents ( .22) per mile, for a total of three hundred 
seventeen and 68/100 dollrs ($317.68). 

That interest shall accrue from the date of this decision 
pursuant to the terms of section 85.30 of the Code. 

That the costs of this bction are taxed to the defendant 
pursuant to Industrial Commissioner Rule 500-4 . 33 . 

That the employer shall file a final report upon payment of 
this award. 

Signed and filed this~ day of November, 1983. 

DEPUTY !AL COMMISSIONER 
BEFORE THE IOWA INDUSTRIAL COHHISSIONBR 

DAVID ELLIOTT, 

Claimant, 

vs . 

RUAN TRANSPORT COMPANY, 

Employer, 

and 

File No. 625596 

R E V I B w -
R E 0 p E N I N G 

D E C I S I 0 N 

F I L E 
JIJL 27 l\lb4 

D CAR.RIBRS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. ffi/A mlla>.I CCHYISSDuJI 

INTRODUCTION 

This matter came on for hearing at the Juvenile Court 
Facility in Cedar Rapids, Iowa on November 18, 1983, when the 
record was closed. 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on February 4, 1980 along with 
a memorandum of agreement calling for the payment of $251.87 in 
weekly compensation . A final report was also filed February 4, 
1980 indicating that claimant had been paid seven weeks of 
temporary total disability compensation representing the period 
of October 5, 1979 through November 22, 1979. 

The record consists of the testimony of the claimant, Craig 
Levetzow, and Hike Gantt; claimant's exhibits 1 through 12: 
defendants' exhibits A through E; and an additional exhibit 
(medical bill ) filed November 24, 1983 ( filed as exhibit l0A ). 

ISSUES 

The issues foe resolution ace: 

1 ) Whether there is a causal connection between the injury 
and the disability, 

2) The nature and extent of disability; and 

3) Whether certain medical expenses were incurred as a 

result of injury. 

STATEMENT OF TRE EVIDENCE 

Claimant, presently age 40, was employed by defendant 
employer in October 1979. He testified that he first became 
employed by Ruan at Buffalo, Iowa in 1976. At that time he was 
employed to haul ready-mix around the midwest. Sometimes the 
cement was bagged and unloaded by hand. 

Claimant testified that his prior employment consisted of 
the army, a glass company and a bread company. When claimant 
was in the army he drove a semi and obtained a GED . When 
c laimant was discharged, he became employed by Pittsburgh Plate 
Glass as a laborer. Be was employed by Pittsburgh Plate Glass 
foe three and one-half years before taking a job foe a bakery as 
a laborer and straight truck driver. Claimant then became 
employed by defendant. 

Claimant testified that he was injured on October 3, 1979. 
Cla imant was unhooking a "hot• line and slipped and fell after 
losing his footing. Be fell on the platform behind the truck, 
having fallen three or four feet . Claimant had grabbed a rack 
on the way down. Claimant testified that he hung by his right 
arm. Bis back struck the truck and his shoulder popped. 

Claimant went ahead and fin ished the loading process and 
told the dispatcher that he was going home and that he hurt 
himself. Claimant started missing time. 

Claimant saw William F. Holmberg, O.C . , of Rock Island, on 
October 8, 1979, at which time he was complaining of lower back 
pain and extension of the pain into the right leg. Claimant 
also was complaining of neck pain and periodic headaches. 
Examination revealed a rigidity of the lumbar spine musculature, 
primarily on the right. Claimant had normal ankle jerk reflexes, 
left and right subjective pain and a positive right straight leg 
raising test. X-rays showed a slight lumbar spine curve and 
some narrowing of the disc space at L-S and S-1. Diagnoses at 
that time was myofascial strain and sprain of the cervical and 
lumbar spine with neuromuscular spasm and right sciatica. 
Claimant continued to see Dr. Holmberg through November 12, 1979. 

The record indicates that claimant returned to work on 
Novembe r 23, 1979 (see final report). Claimant testified that 
he had not injured his neck, back and shoulder prior to or 
subsequent to the injury. Be testified that he did hurt his 
right hand after the injury and that he had some hemorrhoid 
trouble. Claimant testified that in October 1972 his lower back 
and shoulder started to ache. Claimant testified that the pain 
became worse and worse. Claimant last wor ked October 21, 1982. 

Claimant returned to Dr. Holmberg for treatment . Dr. 
Bolmberg's notes indicate that claimant had not recovered from 
the injury of 1979 and had gotten progressively worse. Examination 
on October 22, 1982 revealed normal achilles reflexes, pain on 
right straight leg raising, and pain on flexion and extension of 
the lumbar spine. X-rays showed little change from those taken 
three year s earlier. Claimant was treated for about two weeks by 
or. Holmberg. Diagnoses were chronic and recurrent myofascial 
strain and sprain of the cervical and lumbar spine with neuromuscular 
sprain and right sciatica. 

Claimant testified that he went to see William D. Reinwein, 
M.D., a Moline orthopedist, on November 3, 1982. Orthopedic and 
neurological examination revealed considerable paravertebral 
muscle spasm in the lumbar area. The movement of the lumbar 
area, active and passive, was markedly restricted due to generalized 
tenderness and pain on motion. Considerable impairment wa s 
noted at the L5-L4 level as well as LS-Sl where there was 
complete rigidity. There was sharp pain on deep palpation over 
the superior spine on the right, sciatic notch and sciatic 
points on the thigh and leg. Straight leg raising sign was 2+ 
at 45° on the right. Lasegue sign was positive at 60° on the 
right and was negative on the left. Naftziger was positive on 
the right with considerable exacerbation of pain and evidence of 
marked hamstring spasms. The achilles reflex was depressed on 
the right side and there was weakness of the extensor hallucis 
longus on the right with sensory change noted at LS dermatome of 
the right leg. 

Cl aimant was hospitalized and a myelogcam wa s performed on 
November 8, 1982 wh ich revealed a bulging disc at LS-L4 level. 
Further conservative management consisted of epidural injections 
and blocks of the facet joints as well as phonophoresis of the 
lumbar area. On December 1, 1982 a CT scan confirmed the 
bulging at the L4-L5 level combined with the stenosis at that 
level especially on the right side. At the time it was noted 
that conservative management had not relieved the symptoms. 
Accordingly, on January 13, 1983, a L5-L4 laminectomy was 
ca rried out and decompression of the hypertrophy of the facets, 
ligimentum flavum and the laminae of LS and L4 was pe rformed. A 
large hern _a at LS and L4 with partial extrusion of the disc a t 
that level was noted. The exposure of the intervertebral space 
at L5-L4 revealed a large traumatic type of rupture and a 
discectomy was conducted. A cOJ11plete anterior decompression was 
effected and combined with a foraminotomy at LS-Sl level. 
Claimant was released from the hospital on January 22, 1983. 

51 or. Reinwein released claimant to return to work in July 
1983 after having assigned a 35 pound weight li■ itation and a 20 
percent permanent impairment. However, claimant did not retur n 
to work. Claimant testified that he had had a physical examination 
by the co■pany physician and was told not to return to work. 
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Claimant testified that he has returned to part-time employment 
where his wife works. The work is at a pool sales outlet. 
Claimant indicates that he has made deliveries of equipment, 
including diving boards. Claimant testified that he was involved 
in the winterizing of pools. He was required to lift five 
gallons of antifreeze and load a pickup. 

At the time of hearing, claimant indicated that he had neck 
and shoudler problems. Additionally, he testified that his 
lower back gives him problems when he drives, bends or twists. 
Claimant testified that he has difficulty in driving 30 to 90 
miles in a company pickup. Claimant testified that when he went 
to visit his father in St. Louis, he experienced discomfort in 
his hips after the trip. ffe testified that bending and twisting 
cause problems. Be testified that he has to rest for ten 
minutes or so after having worked 45 minutes. Claimant stated 
that he has trouble lifting the pool antifreeze since the 
quantity weighs 40 to 45 pounds. Claimant stated that at this 
point his shoulder and right lower back really hurts. He stated 
that he had to stop and relax. Claimant testified that he is 
able to walk a distance of four or five blocks before his hips 
tighten up . He testified that he can stand for only 45 minutes. 
Claimant stated that his recreational activities of hunting and 
dancing have been affected . Claimant indicated that he had 
numbness in His right ring and little fingers. 

On cross-examination, claimant indicated that he had the 
same complaints after his return to work in December 1979, but 
that he worked full time, even up to 60 to 70 hours per week. 
Claimant's wages with defendant characteristically were lesser 
in the winter months due to a seasonal slowdown. Claimant 
testified that after he returned to work in 1979 he missed about 
60 days of work over a period of three years. Claimant stated 
that he did not recall mentioning his physical ailments to 
anyone because he kept these matters to himself. Claimant 
testified that his back gave him some problems every day. 
Claimant indicated that he had hemorrhoid problems in January 
1982 and was off about twelve weeks. Claimant also admitted 
having taken thirteen weeks off in July 1982 after cutting his 
foot. 

Claimant indicated his employer at the pool repair pla~~ was 
just trying to help him out. He stated that there had been no 
work for the three weeks prior to the hearing. Claimant showed 
some enthusiasm for a prospective venture into a spa business. 

Craig Levetzow has been the dispatcher at Ruan Transport 
since Karch 1983. He had nearly daily contact with the claimant. 
Be recalled that claimant complained of hurting his hand on a 
spoke of a steering wheel in 1980. Claimant aloo had complaints 
in August through October 1982 which were limited to his eyes. 
No back or shoulder complaints were made. The witness testified 
that on at least six occasions during 1982 claimant was off and 
none of the calls indicated a sore back. 

Mike Gantt has been terminal manager for defendant. Be 
stated that claimant last worked for the defendant on October 
20, 1982. The witness testified that in the period from August 
1982 to October 1982 the only complaints he heard from claimant 
were referrable to his eyes. The first indication of back 
problems was a back complaint made on October 25, 1982 when the 
witness overheard claimant say to another driver that he was off 
because of a compensable injury. The witness investigated and 
claimant said it was an old injury. 

The witness testified that claimant was a good worker but 
difficulty was sometimes experienced in getting claimant to work 
extended hours. The witness testified that claimant was sent to 
the doctor on July 7, 1983 and an ICC card was not issued. No 
follow-up examination was made at the time of hearing. 

The physicians in this case indicated that the claimant's 
later difficulties in 1982 are related to the injury in question. 
Dr. Holmberg indicates that the services which he rendered in 
October and November 1982 were related to the injury of 1979. 
Dr. Reinwein makes the statement that claimant's problems were 
causally related to the injury of October 1979. 

Claimant was examined by F. Dale Wilson, H.D., on August 16, 
1983. Physical examination showed that claimant did not limp 
and that his posture was satisfactory excepting a protruding 
abdomen. Be could stand on either leg and walk on his toes and 
heels. He could squat and recover without pain. Be could kneel 
on both heels. Be noted that there was an operation scar. The 
sciatic notch was negative. Pressure on the sciatic nerve was 
negative on the inside of either thigh. Dr. Wilson performed 
detailed range of motion tests. Dr. Wilson indicated that 
claimant had sustained a strain of the right shoulder and a 
ruptured L4-L5 disc. Dr. Wilson attributed a permanent partial 
disability of 12 percent of the body as a whole to the shoulder 
and 15 percent of the body as a whole to the back. 

On June 17, 1983, claimant was seen by Robert J. Chesser, H.D. 
Physical examination showed symmetrical reflexes at the knees 
and ankles. There was no ankle clonus or Babinksi sign noted. 
Sensation demonstrated reduction of pinprick sensation in the 
right foot but no specific distribution. Sensation above the 
foot was normal. Strength of the extensor hallucis longus is 
symmetrical from a short sitting position. Be could fully 
extend his knees and dorsiflex his ankles and feel pain in the 
right posterior aspect of the right knee, but show no specific 
low back or hip pain. Straight leg raising on the right produced 
symptoms of hamstring tightness. Fabre's maneuver was full and 
asymptomatic. On both sides lumbar mobility demonstrated no leg 

length discrepancy. There was no evidence of a list or muscle 
spasm . Dr. Chesser reviewed the CT scan and the myelogram taken 
in late 1982. No abnormalities were noted. He then made the 
following statement: 

At this time, I feel that the patient can return to 
work early in July. I feel he can return to work 
as a truck driver but would strongly recommend that 
he obtain an air cushion seat for his truck. I 
also feel that he will require a weight l estriction 
in the form of a 30-35 lb. weight limit and no 
repetitive bending. I have also encouraged him to 
follow through with the home exercise program. I n 
regards to impairment, I feel he would have a 15 to 
20 per cent whole man impairment; this, however is 
based on subjective responses rather than to any 
objective loss on examination. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation cases . 

2. By filing a memorandum of agreement it LS established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employment. 
Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975). 
This agenry cannot set this memorandum of agreement aside . 
Whitters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 1970). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of October 3, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965) . 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19~5). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

4. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, ~xperience 
and inability to engage in employment for which he 1s fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

5. Section 85.27, Code of Iowa, provides for medical care 
for injured workers. The employer, being so obliged, has the 
right to chose the care. 

ANALYSIS 

Based on the foregoing principles, it will first be found 
that claimant sustained an injury arising out of and in the 
course of his employment on October 3, 1979. A memorandum of 
agreement was filed and the law in this regard is clear. 

The question of causal connection has been addressed by the 
medical personnel in this case . Both physicians give us the 
necessary causal connection to find that the problems which 
claimant had in 1982 were related to the injury in 1979. 
Although the time between the injury and the resultant surgery 
was of some length, the physicians were nonetheless adament in 
the conviction that the injury and subsequent disability were 
related. No evidence was presented to indicate any other cause 
for the 1982 disability, although a sceptic might hazard a guess. 
For this reason, it will be found that claimant sustained his 
burden of proof that the injury of October 3, 1979 caused the 
1982 surgery to take place. 

The next item which must be discussed is the claimant's 
claim for medical benefits. The record indicates that the 
instant action was commenced at about the time claimant was 
having his problems in late 1982. Claimant and the employer 
were both represented by able counsel at time. Although this 
action is captioned as being a review-reopening, it is more in 
the nature of an arbitration proceeding since de~endants a~e 
denying that any payments of .,ompensation or ~ed1cal ben~fi ts 
are related to the injury. In order for the as~ert i on ot 
nonauthorized medical to succeed, one must offer care, and 
presumably, accept compensability. Since no such offer was 
advanced, claimant's medical expenses must be paid. 

Claimant has sustained permanent partial disability to the 
body as a whole because of the October 3, 1979 injury. Claimant 
is 41 years of age and has a high school education with a GED. 
His prior employment has been as a truck driver. This h o ~ oeen 
his primary means of supporting himself and his family. Claimant's 
testimony indicates to us that he cannot drive long distances. 
The lifting impositions found upon him since his surgery preclude 
him from a necessary function of the job--loading and unloading, 
even if done rarely. Claimant has shown excellent motivation 
and eagerness to return to work. Claimant has sustained a major 
back sugery. Considering the elements of industrial disability, 
it is found that claimant is disabled to the extent of 35 
percent of the body as a whole. 

Section 85.34(1), Code of Iowa, provides that a healing 
period be paid in cases of permanent disability from the date of 
injury until claimant has either returned to work or reached 
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maximum medical recuperation. The record ind-icates that claimant 
reached maximum medical recuperation on July 6, 1983 when Dr. Reinwein 



assessed permanent partial impairment. Claimant will be awarded 
an additional 37 weeks of healing period compensation at the 
appropriate rate. 

FINDINGS OP PACT 

1. Claimant was employed by Ruan Transport Company on 
October 3, 1979. 

2. Claimant sustained a back injury while working on 
October 3, 1979. 

3. Defendants filed a memorandum of agreement concerning an 
October 3, 1979 injury . 

4. Claimant was paid seven (7) weeks of compensation for 
the November 3, 1979 injury at the rate of two hundred fifty-one 
and 87/100 dollars ($251.87 ). 

5. Claimant started having bac k problems again in 1982. 

6. The 1982 back difficulties were causally related to the 
1979 injury. 

7. Claimant started missing work fo r back pain on Oc tober 
22, 1982. 

8. Claimant reac hed maximum medical recuperation on July 6, 
1983. 

9 . Claimant sustained permanent partial disability to the 
extent of thirty- five percent ( 35\) of the body as a whole 
because of the October 3, 1979 in j ury. 

10. Claimant incurred necessary medical expenses because of 
the injury. 

CONCLUSIONS or LAN 

1. This agenc y has j urisdic tion of the parties and the 
subject matter. 

2. The claimant was employed by defendant employer on 
October 3, 1979. 

3. Claimant sustained an injury arising out of and in the 
course of his employment on October 3, 1979. 

4. Defendants will be ordered to pay unto claimant an 
additional thirty-seven ( 37) weeks of healing period compensation 
at the rate of two hundred fifty- one an~ 87/ 100 dollars ($251.87) 
per week. 

5. Defendants will be ordered to pay unto claimant one 
hundred seventy- five ( 175) weeks of permanent partial disability 
compensation at the rate of two hundred fifty-one and 87/100 
dollars ($251.87) per week. 

6. Defendants will be ordered to pay the following medical 
expenses : 

Moline Public Hospital 
( 11/7/82 - 11/9/82) 

Moline Public Hospital 
(12/1 / 82 - CT scan) 

Moline Public Hospital 
(1/13/83 - 1/22/83) 

William D. Reinwein, M.D. 
Moline Radiology Associates 
Anesthesiology (ff. s. Hwang) 
William F. Holmberg, D.C. 

ORDER 

$ 655.65 

330.00 

3,05 4 .90 
4,775.00 

103.25 
285.00 
168.00 

IT IS THEREFORE ORDERED that defendants pay unto claimant an 
additional thirty-seven (37) weeks of healing period compensation 
at the rate of two hundred fifty - one and 87/100 dollars ($251.87) 
pe r week. 

IT IS FURTHER ORDERED that defendants pay unto claimant one 
hundred seventy-five (175) weeks of permanent partial disability 
compensation at the rate of two hundred fifty-one and 87/100 
dollars ($251.87) per week . 

IT IS FURTHER ORDERED that defendants pay unto claimant the 
following medical expenses, to wit: 

Moline Public Hospital 
(11/ 7 / 82 - 11/9/ 82) 

Moline Public Hospital 
(12/ 1/82 - CT scan) 

Moline Public Hospital 
(1/13/ 83 - 1/ 22/ 8 3 ) 

William D. Reinwein, H.D . 
Moline Radiology Associates 
Anesthesiology (B. S. Hwang) 
William F. Holmberg, D.C. 

$ 655.65 

330.00 

3,054.90 
4,775.00 

103.25 
285.00 
168.00 

Costs of this action are taxed to defendants pursuant to 
Industrial Commissioner Rule 500- 4.33. 

Defendants are t o file a final report upon payment of this 
award. 

Interest is to accrue on this award pursuant to section 8S.30, 

Code of Iowa, from the date of this decision. 
'di Signed and filed this :t2 day of July, 1984. 

COMMISSIONER 

BBPORE TBB IOWA INDUSTRIAL COMMISSIONER 

RUSSELL L. FILIP, 

Claimant, 

vs. 

CEDAR GLASS, INC., 

Employee, 

and 

AETNA INSURANCE COMPANY and 
TRAVELERS INSURANCE COMPANY, 

Insurance Carriers, 
Defendants. 

: 

. . 

I NTRODUCTION 

Pile No. 721819 

A R 8 I T R A T I O N 

D B C I S I O N 

FI LED 
JUL 27 Ql4 

l!WA lllJSTRIAI. IDIM~at 

This is a proceeding in arbitration brought by Russell L. 
Filip, claimant, against Cedar Glass, Inc., employee, and Aetna 
Insurance Company and Travelers Insurance Company, insurance 
carriers, defendants, to recover benefits under the Iowa Workers' 
Compensation Act for an alleged condition arising out of and in 
the course of his employment. It came on for hearing on November 
9, 1983 at the Juvenile Court Facility in Cedar Rapids, Iowa. 
It was considered fully submitted at that time. 

The industrial commissioner's file conta ins a first report 
of injury received December 23, 1982, and a Form 2 received in 
Ma rch of 1983 from Travelers indicating weekly benefits are not 
being paid pending investigation. 

At the time of hearing the parties stipulated to a rate in 
the event of an award of $18 4 .90. Time off work was one week. 
Defendants stipulated to the fairness of medical expenses but 
not to the necessity. 

The record in this matter consists of the testimony of 
claimant, Patricia Ann Filip, Donald Dearborn, and Steven 0Vel1 
claimant'o exhibit 1, a series of medical records1 claimant's 
PXhibit 2, the deposition of Jo Lynn M. Glanzer, M.D., claimant's 
exhibit 3, medical expenses; claimant's exhibit 4 , mllea9e 
expenses, cla imant's exhibit 5, a bill of costs; claimant's 
exhibit 6, 1981 tax returns, claimant ' s exhibit 7, 1982 tax 
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returns; claimant's exhibit 8, various labels; claimant's 
exhibit 9, documents from the personnel file; claimant's exhibit 
10, wage information; claimant's exhibit 12, an employee handbook; 
claimant's exhibit 13, portions of the safety inspection manual; 
claimant's exhibit 14, a nontoxic particle mask box; claimant ' s 
exhibit 15, a particle mask; claimant's cxhibjt 16, a chemical 
cartridge; claimant's exhibit 17, a shirt worn by claimant; 
claimant's exhibit 18, pants worn by claimant; claimant's 
exhibit 19, a drawing of the plant; Travelers' exhibit A, an 
affidavit from Shelby Swain; Travelers' exhibit Al, wage information; 
Travelers' exhibit D, a mask; Aetna's exhibit A, an affidavit 
from Diane Dooley. Defendants' objection to claimant's exhibit 
11 is sustained. The parties submitted briefs. 

ISSUES 

The issues in this matter ace whether or not claimant's 
condition arose out of and in the course of his employment; 
whether or not there is a causal relationship between claimant's 
injury and any disability he now may suffer; whether or not 
claimant is entitled to healing period and permanent partial 
disability benefits; and whether or not the provisions of 
sec tion 86.13 have been triggered. Travelers has raised issues 
under Iowa Code sections 85.26 and 85.23. 

STA'rEMENT OF THE CASE 

Twenty-f~ve year old claimant testified that he was last 
employed by defendant employee on August 31, 1983 at which time 
he voluntarily terminated his employment for health reasons and 
to return to college to obtain a degree possibly in business. 
He has some prior college work heading for a major in criminal 
justice. 

Claimant recalled that before starting work for defendant 
employer in mid March of 1979 he had worked in a supermack~t as 
a cook and later "deli" manager, had been a restaurant trainee 
and had servcrl a short timP. as hotel cook. When he went to work 
for defendant employer he planned to work his way into a management 
position. 

Sevnral months after he commenced work, he became a gel coat 
operator. He remembered being told by Dearborn, the plant 
manager, that he could wear either of two masks he wished to 
we3r. He admitted being told by Dearborn to wear · the mask at 
all times, but he understood it was because failure to wear the 
mask looks bad to customers coming through rather than because 
of any health hazard. He did not recollect being reprimanded 
for wearing the mask on the top of his head. He said that he 
knew both the nature and the danger of the chemicals with which 
he wcck~d. He started out wearing the particle mask, but he 
found it uncomfortable and stopped wearing it for a couple of 
months. 

Claimant reported that he saw Dr. Glanzer in September and 
talked to Dearborn a couple of weeks thereafter. He agreed that 
Dr. Glanzer told him not to go back to the plant. He testified 
that he asked for a transfer and was moved to general labor . He 
testified both that he thought he sprayed at most a month after 
seeing Dr. Glanzer and that his last job gel coating was done at 
the end of October or beginning of November. He was told by Dr. Glanzer 
to wear the NIOSH mask which Dearborn bought after October. 
Claimant assumed the NIOSH mask did more filtering, but he 
thought it uncomfortable, hot and steamy. He was instructed 
when he went in with a work release to wear the mask in the 
plant. 

In January of 1983 he went back to wearing the particle mask 
when he was in the production area. He said that it was at this 
time that trouble with communicating occurred. Some of his 
symptoms decreased; and all subsided to a certain extent, but he 
continued to have residuals even though he was not spraying. 

Claimant asserted that he was told by Dr. Glanzer to take a 
wnek off. 

He called Dearborn and asked about being compensated. This 
call occurred when he came back from vacation. Claimant understood 
from Dearborn that the insurance company did not think claimant 
had a health problem and that claimant had not been wearing his 
mask. Claimant insisted he was informed that he had an attitude 
problem. 

Claimant recalled a steady decline in his health evidenced 
by headaches, dizziness, numbness in his arm and nausea which 
prevented his eating lunch. The latter condition came on within 
six months after he started to spray paint. Be had congestion 
in his nos 0 which became an actual steady drip as time went by. 
Numbness occurred as early as 1981. He discovered a pattern to 
his symptoms in that he felt better on weekends and was then 
able to eat lunch. 

Claimant noticed some increased sensitivity to certain 
materials and more specifically to paint and to acrylic floor 
wax. He claimed that prior to his chemical exposure at defendant 
employee he had no such reactions. 

Claimant testified to a good work relationship with Dearborn 
who he said was easy to get along with, but whom he perceived as 
less than totally truthful. Re could not remember any specific 
Incidents of dishonesty at work; however, he recalled Dearborn's 
saying he had lied to an employee before and would lie again . 

Claimant agreed that no doctor had placed any restriction on 

his ability to get a job in the future and that he could do a 
management job in an area without fumes. He had not applied for 
other jobs, but he said that his condition has not restricted 
his making job applications. 

Claimant asserted that he was warned about wearing his mask 
on one occasion and after that he used the mask as directed. 

Twenty-four year old Patricia Ann Filip, claimant's spouse 
of six years, testified that claimant was in fine health when he 
commenced work for defendant employer. Eventually, he develope~ 
headaches, nausea, dizziness and lethargy . These signs and 
symptoms were first evident to her a couple of years ago, but i n 
time they worsened. She noted claimant's inability to do things 
and to get up and get going . His symptoms diminished when he 
was not at work. 

Filip reported that at first she attempted to launder 
claimant's clothes daily. Finally, he just kept on wearing them 
until they wore out. His outer clothes were left at work. She 
recalled an odor on claimant's hair, person and underclothes and 
a taste when she kissed him. 

The witness said that her husband complained about his 
working conditions and that she had told him he should leave his 
employment. She stated that claimant's health was a contributing 
factor in his decision to return to college. 

Fifty-six year old Donald Dearborn, plant mananger for 
defendant since January of 1977, testified that claimant came to 
work in the lowest job classification and was promoted on the 
basis of his job performance . He recalled that claimant went to 
gel coating at his own request. 

Dearborn described gel coating as follows: There is one gel 
coater who works at a high skill level. Gel coating is a part 
of the production and inspection area. The booth is three-sided 
and approximately 12 by 12 with a nine foot ceiling. A 36 . inch 
exhaust fan exhausts outside. Filter banks two or three feet 
high and eleven feet long contain filters that are left for a 
week. The material utilized gives off an odor which he himself 
did not find offensive. Gel coaters were instructed in their 
duties by the plant supervisor. He stated that a minimal amount 
of gel spray would escape as long as the filter bank and fan ace 
operating. 

Dearborn reported that persons are told when they are hired 
that protective equipment will be furnished on request. There 
is no safety officer or committee within the company, but safety 
is discussed at morning meetings. A handbook makes no mention 
of hazards encountered or protective devices to be utilized. A 
poster in the production area refers to the catalyst used. 

The plant manager testified that the gel coat operator could 
wear a particle mask if he wanted to and that use of the mask 
would be in compliance with company rules. He assumed that 
claimant knew the types of masks available. 

Dearborn characterized claimant as a very good employee who 
took an interest in his work, who approached it with enthusiasm 
and who wanted to advance to a management position some day. 

Although claimant was given no written reprimand, he was 
warned not to wear his particle mask in a certain position or on 
top of his head on at least a half dozen different times. 
Dearborn believed that claimant did not use one of the masks 
available to him because it would restrict his speaking and his 
sight. 

No citations for violations had been issued against the 
company by any government agency. 

Dearborn indicated that he was never informed of any injury 
to claimant, but that he first became alerted to claimant's 
condition about the time he received a communication from De. 
Glanzer. He knew claimant was going to a physician for respiratory 
problems, however, he did not know the condition for which 
claimant sought treatment was work-related. He did not observe 
any decrease in claimant ' s work activity up to the time of the 
doctor's report. Claimant's time and attendance records from 
July 1, 1982 to September 1, 1983, according to the witness, 
showed no time missed due to illness. He said that claimant 
worked during January of 1983 with the exception of a vacation. 

Dearborn did not know who had talked to Paul McCoy, insurance 
agent, to tell him of claimant's claimed injury. Re acknowledged 
that two other employees had problems with the components of the 
gel coat. 

The witness thought claimant was not removed from gel 
coating until January of 1983, but he was unable to verify that 
opinion. Re said that claimant's pay as a gel coater was higher. 
He thought that at least by December 2, 1982 cla i mant w~s 
receiving less pay and he indicated that it was poss i bl e claimant 
stopped gel coating in October or November. 

Dearborn also discussed conditions in the production area. 
He thought wearing of a particle mask would be protection. He 
said no mask rule was in effect in that area and that generally 
with some exceptions masks were not worn in that department. 

The witness said that employees are asked about allergies 
and told what the company manufactures. He did not observe 
claimant's having any difficultes after November 1, 1983 and he 
had not criticized claimant for physical ability. 
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~ letter from the toxological and labeling supervisor dated 
August 31, 1983 provides information regarding coatings. 
Symptoms of chronic exposure include a metallic taste, loss of 
appetite, indigestion, nausea, vomiting, constipation, abdominal 
cramps, sleeplessness, weakness and dermatitis. Special protective 
inforaation states: "When used in restricted ventilation areas, 
wear NIOSH approved chemical/mechanical filters designed to 
remove a combination of particulate, gas and vapor. When used 
in confined areas, wear NIOSH approved air supplied respirators 
or hoods. Use NIOSH approved respirators when flame cutting, 
welding and hazing material coated with this product.• 

Thirty-five year old Steven Ovel, who was president of 
defendant employer from 1977 until it was sold, testified to 
being involved with the company on an almost daily basis. He 
said that be knew claimant and had observed him working, but 
that Dearborn was the only employee under his direct supervision 
and that he wished to observe the chain of command. 

Ovel described claimant as an employee with no attitude 
problem who performed the technical aspects of his job to the 
best of his ability. Re claimed that he insisted gun operators 
wear facial protection. Although claimant at times wore his 
mask appropriately, he had at other times seen it on top of 
claimant's hPad. On those occasions he would mention the 
offensive conduct to Dearborn. 

The witness indicated that in establishing the policy foe 
wearing facial protection the insurance carrier and the manu
facturers' associations working with these kinds of materials 
had been consulted. When a safety manual was obtained there was 
an attempt to relate the information to their plant, and the 
manufacturers were contacted foe more information. The company 
concluded full facial protection was not mandatory and that a 
particulate mask would be adequate. 

Ovel said the company had a disciplinary policy whereby 
written warnings are given and placed in the employee's personnel 
file. The witness said that he did not learn claimant was 
claiming employment-related respiratory problems until recently. 

The label from Thermacure indicates it ls fifty percent 
methyl ethyl ketone peco~ide ln dimethyl phthalate. The label 
warns contact and inhalation should be avoided. 

The container for the nontoxic particle mask contains this 
warning: "This product is not designed for use as protection 
against asbestos, silica, or cotton dust or any other toxic 
dusts, fumes, mists, gases and vapors. NOT FOR USE IN SPRAY 
PAINT OPERATION.• 

Jo Lynn Marie Glanzer, M.D., first saw claimant on July 15, 
1981 at whlch time he was complaining of numbneaa and of tingling 
in his right arm and chest. The numbness was ln the medial 
aspect of the arm. The tingling was present in the fingers and 
was worse in the posterior aspect of the chest. It came anteriorly 
to the pectoral area. Examination of the upper extremities 
revealed some weakness in the adductus of the right little 
finger. Claimant gave a history of numbness in his arm and pain 
in his chest as he operated a sprayer at work the preceding 
Monday. The numbness increased at night. Claimant was diagnosed 
as having a brachial plexus neuritis. The doctor gave viral 
infection as the most common cause and chemical exposures as a 
possible cause the neuritis. In claimant's case she believed 
the cause was viral. 

Claimant returned on September 27, 1982, a Monday, and told 
of being ill foe a week with a stuffy head and nasal drainage. 
He said he had been spraying methyl ethyl ketone peroxide. 
Although he was wearing a particle mask some of the material was 
getting through to cover his teeth. Claimant did not complain 
of numbness and tingling at this visit. The physician thought 
claimant had sinusitis which he treated with Penicillin. She 
said that the most common cause of sinusitis would be bacterial 
or viral iofection. Dr. Glanzer called the Iowa Health Department 
to attempt to gain information about methyl ethyl ketone peroxide. 

She learned that the chemical could irritate the nasal 
passages and throat or cause headaches or neuritis. After 
gaining this information she recommended claimant use a breathing 
apparatus. She observed that the manufacturers recommended a 
NIOSH approved vapor or particle respirator foe vapors and dust. 
The doctor had reviewed labels from products claimant was using 
and she noted that the catalyst he used contained methyl ethyl 
ketone peroxide in a fifty percent concentration. She did not 
think the gel coat material contained the substance. 

Claimant was seen on Monday, October 18, 1982. De. Glanzer 
discussed the results of her physical exam: 

I questioned an allergy to the material that he was 
spraying at work causing nasal stuffiness and a red 
throat. I then discussed it with Dr. Greenblatt 
who is an allergist, and he stated that we really 
couldn't test for this type of allergy. 

It seemed to be just a cause and effect type of 
thing. If Russ got better on the weekends, he was 
probably suffering these symptoms from exposure to 
the ch ~ical. Ris other systems -- excuse me, his 
other symptoms consist~d of dizziness, numbness and 
:ingling in his arms which I thought might be some 
toxicity from these fumes. (Glanzen dep., p. 14 11. 6-17) 

Rec diagnoses were possible allergic rhinitis and possible 
chemical toxicity. Blood tests were done which were within 
normal limits. The physician said that the neuritis could be 
caused by a viral illness or a disease such as multiple sclerosis. 
Claimant returned Tuesday, December 24, 1982 with complaints of 
a stuffy nose, bad headache, sore throat, extreme fatigue and 
difficulty breathing. He reported to or. Glanzer that he had 
been off spray painting about three weeks, but that there were 
persons spraying in his work area. 

Claimant was refereed to Dr. Greenblatt who found edema and 
erythema in the nasal mucosa, pharynx and tonsillary pillar. Dr. 
Greenblatt felt claimant had an irritation as opposed to an 
allergy. 

When claimant continued to have symptoms in January, he was 
permanently restricted from spraying. Claimant was last seen by 
the doctor on August 19, 1983 at which time he was having pain 
in the posterior aspect of his left upper chest area. The pain 
was diagnosed as a muscle spasm which was unrelated to claimant's 
other problems. 

or. Glanzer was of the opinion "that the chemicals that he 
(claimant) was spraying containing organic peroxide and methyl 
ethyl ketone were causing irritation to his nose and throat, 
causing the throat to be sore, probably causing headaches.• She 
acknowledged the possibility that claimant's symptoms were 
unrelated to his work conditions or environment. She thought 
that claimant's time off work in December was related to the 
irritation, but there was no indication in the records that she 
had kept h-m off. She did not believe that claimant's condition 
ls pecmanenti however, she said that claimant "may develop 
irritation of his nose and throat at concentrations less than 
what other people might notice irritation in the future.• But 
she denied there would be a cumulative effect. She assigned no 
disability. However, she was questioned: 

In your opinion, based upon reasonable medical 
probability, will Mr. Filip be able to work around 
chemicals of the type and specifically the irritants 
that you have identified here and expressed an 
opinion in regard to? Will he be able to work 
around that material in the future? 

A. No, I don't think so. 

o. At any time in his life? 

A. I don't feel that he could. (Glanzer dep., p. 46 
11. 3-11) 

She anticipated claimant's developing the same symptoms whenever 
he was exposed to organic solvents. 

Dr. Glanzer thought that claimant was spray painting methyl 
ethyl ketone, but she had no description of the particle mask he 
was wearing or the manner in which he wore it. 

The physician said that it is not possible to test for 
toxicity of fumes although lead could be ruled out as a cause. 
She stated that there ace no tests or examinations to definitely 
relate claimant's symptoms of fatigue and headaches to the 
chemicals. She noted that or. Greenblatt ruled out a number of 
allergies as a source of the irritation, swelling and redness in 
claimant's throat and nose. 

No examination or testing was done after claimant had been 
away from his employment. She did not think that claimant's use 
of the NIOSH mask would necessarily decrease his symptoms as the 
odor or vapor or fumes could come through the mask and be 
irritating even if the particulate matter was not getting 
through. A certificate for return to work or school from Dr. Glanzer 
reports claimant's inability to work from January 3, 1983 to 
January 10, 1983. 

Jerald J. Greenblatt, M.D., saw claimant on January 10, 1983 
with complaints of irritation of the nose, a full head, fatigue 
and tingling in the arms. The doctor understood that claimant 
worked with fibecglas, a catalyst and gel coat. Claimant's 
exposure occurred from April 1977 to October 18, 1982. Claimant 
said that the area had an exhaust fan and that he used mask. 
Neither his peripheral blood smear nor his nasal smear showed 
eosenophils. Pulmonary function studies were 92 percent of 
normal. Based on a negative family history, skin tests and 
laboratory data, the doctor was unable to find an allergy. 
Claimant's symptomatology at work which lessened when he was at 
home, on weekends or on vacation suggested a response to irritants. 

Diane Dooley, claims supervisor for Aetna Insurance Company, 
signed a affidavit swearing that Aetna had a policy for Cedar 
Glass from October 2, 1982 through October 2, 1983. H. Shelby 
Swain, claims supervisor for Travelers Insurance Company, s~ ~~e 
that his company provided coverage from March 1, 1982 to October 
2, 1982. 

An employee handbook from Bremen Glass, Inc., was offered in 
evidence. Claimant signed that he had received the book on July 
15, 1982. In a section on safety employees are admonished to 
report hazards or unsafe conditions to supervisors, to report 
injuries immediately and to wear safety equipment in compliance 
with posted departmental rules. 
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APPLICABLE LAW AND ANALYSIS 

Defendant Travelers asserts that claimant's claim is barred 
by Iowa Code section 85.26 which provides in part: 

An original proceeding for benefits under this 
chapter or chapter BSA, 858, or 86, shall not be 
maintained in any contested case unless the proceeding 
is commenced within two years from the date of the 
occurrence of the injury for which benefits are 
claimed or, if weekly compensation benefits are 
paid under section 86.13, within three years from 
the date of the last payment of weekly compensation 
benefits. 

In Orr v. Lewis Central School District, 298 N.W.2d 256, 261 
(Iowa 1980) the supreme court held: "The limitation period 
under section 85.26, The Code 1975, began to run when the 
employee discovered or in the exercise of reasonable diligence 
should have discovered the nature, seriousness and probable 
compensable character of the 'injury causing .•• death or disability 
for which benefits [were) claimed.'" 

Claimant's petition was filed on March 8, 1983. Although he 
had symptoms before July 15, 1981, he did not seek medical 
treatment until that time at which his primary complaint was of 
numbness and tingling in his right arm and chest. Dr. Glanzer 
diagnosed a viral neuritis. It was not until claimant's next 
appointmen· on September 27, 1982 that Or. Glanzer began to 
investigate the chemicals with which claimant was working and to 
attribute claimant's symptomatology to his work. This deputy 
commissioner finds that it was not until after claimant sought 
medical treatment in September of 1982 that he was aware of the 
nature, seriousness and probable compensable character of his 
injury. His petition was filed well within the statute of 
limitations. 

Defendant Travelers claims that claimant's petition did not 
assert a claim under chapter BSA and that assertion is correct. 
However, pretrial notes, this deputy's notes and the notice of 
assignment for hearing all contain reference to BSA. The issue 
of occupational disease is thus a proper one. Therefore, it 
must be determined whether or not claimant has an injury under 
chapter 85 or an occupational disease under chapter BSA which 
arose out of and in the course of his employment. 

The Iowa Workers' Compensation Act makes a clear distinction 
between an injury and an occupational disease. Iowa Code 
section 85.61{5)(b) proclaims that injury or personal injury 
"shall not include and occupational disease as defined in SBSA.8." 
Section BSA.14 presents the opposite side: "No compensation 
shall be payable under this chapter for any condition of physical 
or mental ill-being, disability, disabl~ment, or dedth for which 
compensation is recoverable on account of iniury under this 
workers' compensation law.• 

In Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (1980) the 
Iowa Supreme Court at 190 stated that •to prove causation of an 
occupational disease , the claimant need only meet the two basic 
requirements imposed by the statutory definition of occupational 
disease, given in section BSA.8." That section provides: 

Occupational diseases shall be only those diseases 
which arise out of and in the course of the employee's 
employment. Such diseases shall have a direct 
causal connection with the employment and must have 
followed as a natural incident thereto from injurious 
exposure occasioned by the naure of the employment. 
Such disease must be incidental to the character of 
the business, occupation process in which the 
employee was employed and not independent of the 
employment. Such disease need not have been 
foreseen or expected but after its contraction it 
must appear to have had its origin in a risk 
connected with the employment and to have resulted 
from that source as an incident and rational 
consequence. A disease which follows from a hazard 
to which an employee has or would have been equally 
exposed outside of said occupation is not compensable 
as an occupational disease . 

In further explanation of section BSA.8, the opinion in 
McSoadden, said: "First, the disease must be causally related 
to the exposure to harmful conditions of the field of employment. 
• • . Secondly, those harmful conditions must be more prevalent in 
the employment concerned than in everyday life or in other 
occupations ." 

Claimant testified to the use of various chemical products . 
Items of clothing offered in evidence at the time of hearing 
show that his clothes became covered with materials he was 
spraying. Ovell, president of the company, claimed that he 
insisted that spray gun operators wear facial protection. 
Medical evidence also is supportive of claimant's claim. It is 
apparent that claimant was exposed to harmful conditions in the 
form of various chemicals in his employment with defendant 
employer. These chemicals were more prevalent in claimant 's 
employment than outside his occupation. Claimant has established 
an occupational disease arising out of and in the course of his 
employment. 

Defendant Travelers had raised the affirmative defense of 
notice. Notice provisions in Iowa Code section 85A . 18 make 
reference to the notice section in chapter 85. The Iowa Supreme 
Court in Reddick v. Grand Union Tea Co., 230 Iowa 108, 296 N.W. 800 
(1941) set forth the rule for dealing with affirmative defenses. 

The opinion of the court in Reddick provided that once claimant 
sustains the burden of showing that an injury arose out of and 
in the course of employment, claimant prevai l s unless defendant 
can prove by a preponderance of the evidence an affirmative 
defense . 

In DeLon~ v. Iowa State Highway Commission , 229 Iowa 700, 
295 N.w. 911940) the court recognized the industrial commissioner's 
treatment of notice. The commissioner, quoted in DeLong at 
702-03, 92, wrote: 

that while the weight of the evidence is not 
entirely free from doubt, much of which may be due 
to lapse of time ••• we are of the opinion claimant 
sustained the burden of proof in that respect, but 
in this the question upon whom the burden of proof 
may rest is not free from doubt. We are constrained 
to believe that want of such notice is an affirmative 
defense and if that be true the burden of proof 
would rest upon the defendant. 

The Iowa Supreme Court most recently dealt with notice in 
Robinson v. Department of Transportation, 296 N.W.2d 809, 811 
( Iowa l980) as follows: 

If the actual knowledge requirement were satisfied 
without any information that the injury might be 
work-connected, it should not be necessary to 
allege the injury was work-connected when giving 
the statutory notice. In fact, however, it is 
necessary to allege the injury was work-connected 
when giving notice. It logically follows that the 
actual knowledge alternative is not satisfied 
unless the employer has information putting him on 
notice that the injury may be work-related. 

The purpose of section 85.23 is to alert the 
employer to the possibility of a claim so that an 
investigation of the facts can be made while the 
information is fresh. See Knibe v. Skelaas Co., 
229 Iowa 740, 748, 294 N.W. 88 , 884 (19 l). In 
view of this purpose, it is reasonable to believe 
the actual knowledge alternative must include 
information that the injury might be work-connected. 

This is the meaning which has been given the 
actual knowledge requirement under similar statutes 
in other jurisdictions. See, e.g. , Bollerer v. 
Blenberger, SO N.J. 428, 432, 236 A.2d 138, 140 
(\967) ("The test is whether a reasonably conscientious 
employer had grounds to suspect the possibility of 
a potential compensation claim."). ThP principle 
is stated in 3 A. Larson, Workmen's Compensation S 
78.3l(a), at 15-39 to 15-44 (1976): 

It is not enough, however, that the employee 
through his representatives, be aware [of 
claimant's malady). There must in addition 
be some knowledge of accompanying facts 
connecting the injury or illness with the 
employment, and indicating to a reasonably 
conscientious manager that the case might 
involve a potential compensation claim. 

We hold that thia principle applies to th~ actual 
knowledge provision of section RS.23. 

Although there is mention of written notice given in section 
BSA.18, when that section is read with 85.23 it is apparent that 
the written notice requirement of section BSA.18 does not 
eliminate the possibility of satisfying the notice requirement 
by a showing that the employer had actual knowledge . 

It previously has been found that claimant first became 
aware of the nature, seriousness and probable compensable nature 
of his disease in September 1982. The time frames in this case 
are not very clear; however, assuming that claimant had ninety 
days after September 27, 1982, the date on which he saw Dr. Glanzer, 
claimant would have had until Christmas day 1982 to give notice . 
Claimant and Dearborn seemingly had continuing discussions 
regarding claimant's moving to a different job, his using a mask 
and the ordering of the new mask. Dearborn acknowledged awareness 
of claimant's having respiratory problems, but he indicated he 
was unaware claimant's condition was work related. Even so, 
this deputy commissioner believes that Dearborn had information 
which would alert a reasonably conscientious manager to the 
potential of a compensation claim. The affirmative defense of 
notice fails. 

The next question to be considered is whether or not claimant 
is entitleo to weekly benefits as a result of his disease. The 
claimant has the burden of proving by a preponderance of the 
evidence that his occupational dis ease is a cause or d 1 so ._. ~.,n,c 11\. 
for which he makes claim. 

The claimant has the burden of proving by a preponderance of 
the evidence that his condition is causally related to the 
disability on which he now bases his claim. Bodish v. Fischer, 
Inc., 2S7 Iowa S16, 133 N.W.2d 867 (1965). Lindahl v. L, O. 
iiog'qs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (l955). The SJ 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N.W. 2d 167 ( 1960). :j"I 



sort of endurance work. He may be able to use the 
extremity as an assisting extremity, but this may 
be several months to one year or more for full 
return to work status with the extremity. 

Frank I. Russo, M.D., in a report dated March 5, 1979 stated: 

I saw this 5S-year-old gentleman today at your 
request. He relates suffering an injury to his 
right upper extremity August 7, 1978 when apparently 
his right arm and hand became briefly caught in a 
machine and according to description caused a 
sudden jerking and twisting motion to the right 
upper extremity which apparently was in a position 
of complete extension in the elbow and abduction to 
90° or so at the shoulder at the time of the injury. 
He apparently noticed marked discomfort immediately 
after the injury, sought some medical attention and 
was apparently hospitalized for a period of a few 
days. He subsequently persisted in having complaints 
of discomfort over the right shoulder which is 
exacerbated by any movement or activity. Attempts 
were made to return him to work in October or so, 
but apparently he tolerated this for only about 3 
days. He has been under the care of Dr. M.N. 
Fulton, an orthopedic surgeon in Muscatine, Iowa, 
has received physical therapy consisting of the use 
of ultrasound and cortisone in an ultrasound-medium 
base fr "phonophoresis". (sic) He has not had any 
direct injection into the right shoulder girdle 
musculature. Apparently this gentleman developed 
increasing amounts of parethesias in the ulnar 
distribution, particularly after attempting to 
return to work during the fall. This apparently 
was investigated at Iowa City but as far as I can 
determine in questioning the patient, the only 
tests being performed at that time were nerve 
conduction studies with no accompanying needle 
electromyographic examination, at least not insofar 
as the patient could recollect, and l do not have 
any reports of this study, with the exception of Dr. 
Fulton's notes stating that there was evidence of 
slowing across the elbow, suggesting tardy ulnar 
palsy. The last note which I have from Dr. Fulton 
states that this gentleman has a full range of 
motion in the shoulder, although he does have some 
diffuse discomfort in the shoulder joint upon 
palpation. This gentleman has had some mild relief 
with the use of TNS, which he has been using foe 
the last couple of months, but apparenntly has had 
some difficulty with dermatitis developing from the 
electrogel and/or the electrodes themselves. This 
gentleman denies any neck pain as such. Be apparently 
is shortly to be resumed on some physical treatments, 
the exact nature of which he is uncertain. On 
questioning he denies any active exercise program 
ever being initiated for his right upper extremity. 

EXAMINATION: This gentleman reveals a well developed 
white male who does not appear to be in acute 
distress. Examination of his neck reveals a normal 
range of motion in all planes. There is a question 
of some mild decrease in muscle mass of the right 
shoulder girdle musculature and the supra and 
infraspinatous areas, as well as in the deltoid. I 
could not get this gentleman either actively or 
passively to demonstrate a full range of motion in 
the right shoulder. He complained bitterly of pain 
and resisted abduction beyond about 90°. I was 
able to achieve about 130° of flexion, normal 
adduction and about 30° of extension at the shoulder. 
This gentleman complains rather diffusely on 
palpation of the bicipital tendon area, the area of 
the deltoid insertion, and the rotator cuff muscles 
posteriorly. There does not appear to be any gross 
muscular atrophy in the remainder of the right 
upper extremity. On manual muscle testing, however, 
it was very difficult foe me to get accurate 
assessment of strength in the right upper extremity 
with relative weakness noted rather diffusely in 
the entice right arm vs. the left with the exception 
of the right hand, where there was no significant 
evidence of any ulnar weakness noted despite 
reports of ulnar entrapment neuropathy. Deep 
tendon reflexes at the bleeps, triceps, and brachioradialis 
are physiological and symmetrical. Sensory examination 
reveals a diffuse subjective decrease to pin-prick 
sensation throughout the entire eight upper extremity 
vs. the left, slightly more intense in the distal 
ulnar distribution. There is no evidence of any 
swelling or significant temperature change between 
the two upper extremities. 

IMPRESSION: Chronic right shoulder pain with 
significant discrepancies in range of motion noted 
on my attempts at examining this gentleman today 
and on previous examinations by Dr. Fulton, with 
significantly less range of motion noted today, 
possibly because of some hesitancy on the part of 
the patient to demonstrate a complete range of 
motion during my exam. Rule out possible brachia! 
plexus stretch injury. Rule out significant 
psychophysiological overlay. 

RECOMMENDATIONS: At the present time I feel it is 
virtually impossible for me to make any sort of a 
permanency rating, as I don't feel I can make an 
objective and accurate measurement of this gentleman's 
range of motion and some of the other basic functions 
which I would have to test in order to rate him. 
As I did note, there does appear to be some discrepancy 
in the range of motion which he demonstrates for me 
today and that which Dr. Fulton has noted. I am 
somewhat concerned about the possibilities of this 
gentleman having a mild brachial plexus injury with 
some mild relative atrophy noted in the right 
shoulder girdle musculature which could well ~e 
from disuse or which could represent a neurological 
problem. As far as I can ascertain from the 
patient, it does not sound like he had a complete 
EHG exam at the time of his electrodiagnostic 
studies and I would strongly ,~commend that such an 
exam be performed, whether by myself or at the 
patient's preference at Iowa City. I also, however, 
feel that this gentleman should probably have a 
tpocough psychological evaluation to be certain at 
this point whether there is any conversion or any 
psychophysiological overlay and if these two 
work-u.s are negative, I would suggest that this 
gentleman be placed on a very vigorous supervised 
exercise program for the eight shoulder to try to 
remobilize it. 

In the clinical notes of a Dr. Harris and a Dr. Lehmann 
dated November 6, 1980 it was stated: 

The patient is being seen foe Social Security 
disability examination. The patient is a S7 year 
old white male who on 8/7/78 caught his left arm in 
a machine which he states malfunctioned and the arm 
was thrown into ABduction [sic) and external 
rotation. The patient has not worked since that 
time and was employed as a machinist for Tool and 
Dye. He denies any previous problems of shoulder 
pain or neck pain and denies any previous x-rays 
having been obtained. The patient has been followed 
in the Orthopaedic Clinics at the University of 
Iowa under the care of Dr. Albright foe what was 
initially felt to be a right frozen shoulder. Be 
has had the full gamut of treatments, including 
Tolectin and Aspirin [sic) which helped some, 
exercises which increased soreness, neuroprobe 
which did not change hi9 pain, TNS which helped him 
somewhat which he used 4 hours a day until he had 
blistering under the pads, phonophoesis with no 
effect, manipulation under anesthesia, 10/S/79. and 
ganglion block in July of 1980 which did not change 
his pain. The patient states that he has a constant 
aching in the anterior right shoulder, right 
shoulder, right pectoral area, right side of his 
neck and right posterior scapular area as well as 
aching over the right anterior brachium and right 
lateral antero-brachial area. The patient states 
that his aching is made worse with lifting and he 
can maximum lift 10 to 15 lbs. He states that he 
has a constant numbness over the ulnar J digits of 
the eight hand and on the ulnar side of his distal 
forearm, dorsally. He states that the numbness is 
constant in nature and does not change from day to 
night as no change in its intensity. Because of 
the aching in his right shoulder, the patient 
states that he can sleep for a maximum of 3 hours. 
The past medical history is remarkable foe abdominal 
pain of undetermined etiology, requiring inhospital 
evaluation in August of 1980. Be has a history of 
analflstulas and has had an appendectomy. 

Physical examination - range of motion right over 
left, external rotation 3S-35, internal rotation to 
billfold area to near the tip of the scapula. 
ABduction (sic) 7S 0 -180°1 flexion 90-160°1 with 
attempted passive range of motion of the shoulder 
the patient voluntarily resists. There is no 
crepitation felt on either passive or active range 
of motion. He has diffused tenderness in multiple 
areas about the right shoulder including the biceps 
tendon corcoid process, deltoid bursa and posterior 
shoulder joint. He has no measurable atrophy, 
being 29 cm in circumference, bilaterally, 16 cm 
above the cephaled portion of the 
[sic) The patient had an inconsistent 2point 
examination of the eight hand. Initially, he had 
5mm 2point over the medium distribution including 
the radial half of the ring and ulnar half of the 
long finger, but after testing the small digit, 
which was greater than 30mm 2point, he began to 
manifest a 30mm 2point discrimination over the 
radial side of the ring and over the ulnar side of 
the long. He has 2point greater than JOmm consistently 
on the ulnar half of the ring finger. The patient 
had some mild weakness which was possibly voluntar 
of the right intrinsics. There was no intrinsic 
atrophy, per se. The patient had some objective 
weakness of the flexoc carpalmaris on the right. 
All other motor groups were +5 and symmetric 60 
including flexor carpi radialis, wrist extensors, 
finger flexors, finger extensors, biceps, triceps, 
pronatoc, supinator and deltoid. The bicep and 
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tricep reflexes were +2 and symmetric. Dull vs. sharp 
discrimination was intact in all dermotomes except 
on the ulnar side of the right forearm and the 
lateral posterior right brachium. It was of note, 
however, that the patient's dull vs. sharp was 
inconsistent in the other areas, at times being 
normal and at other times being abnormal. The 
patient's deep tendon reflexes, biceps, triceps, 
brachial radialis and pronator were +2 and symmetric, 
bilaterally. The patient had full range of motion 
of the neck without discomfort. 

Previous x-rays taken at the University of Iowa 
were reviewed. Ac-spine was normal, right 
[sic) plain films normal, right shoulder arthrogram 
was interpreted as normal. 

ASSBSSMENT - periarthritis of right shoulder with 
some evidence of right ulnar neuropathy. 

DIScus~ISON - (sic) the patient was seen and 
examined with Dr. Lehmann. The patient has been 
out of work for more than 2 years. Because of his 
age we would expect the patient to have a poor 
potential for work rehabilitation and would expect 
him to have some difficulty for being employable. 

Joseph A. Buckwalter, M.D., who testified by way of dep
osition stated that he is an orthopedic surgeon and is an 
associate professor of orthopedic surgery. Dr. Buckwalter 
indicated he saw claimant on June 3, 1982 and that his findings 
were essentially the same as all of the previous physicians. Dr. 
Buckwalter disclosed that the doctors had exhausted the treatments 
that could help claimant. Dr. Buckwalter opined that claimant's 
condition was permanent. 

APPLICABLE LAW 

If a claimant contends he has industrial disability he has 
the burden of proving his injury results in an ailment extending 
beyond the scheduled loss. Kelloi1 v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W . 2d 667 (l9 ). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It ls therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability" or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Punctional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Good!ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (l96 j. 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so.as impairment and disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury, and present condition; the situs of the 
injury, its severity and the length of healing period1 the work 
experience of the employee prior to the injury, after the injury 
and potential foe rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment f or which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that ls found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to deter■ine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tire, Rubber Company, II Iowa Industrial Commissioner 
Report 39 (1981)1 Enstrom v. Iowa Public Services Company, II 

Iowa Industrial Commissioner Report 142 (1981): Webb v . Lovejoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal Co., 288 N.W . 2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is undeniable 
that it was the "loss of earnings• caused by the 
job transfer for reasons related to the injury that 
the court was indicating justified a finding of 
"industrial disability." Therefore, if a worker is 
placed in a position by his employee after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity• to earn 
has not been diminished. 

Por example, a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden v. Big Ben Coal co., 
288 N.W.2d 181 (Iowa 1980) . 

Similarly, a claimant 's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. Mcspadden v. Big Ben 
Coal Co., supra . 

ANALYSIS 

As indicated previously the question presented to the 
undersigned for conside ration is the extent of claimant's 
permanent partial disability. 

Dr. Pulton rated claimant's functional impairment at 20 
percent of the whole arm. Dr. Fulton's report does not state 
that this rating was a a rating of impairment to the body as a 
whole. However, it is clear to the undersigned that claimant's 
impairment went beyond the schedule into the body as a whole and 
was not limited to the scheduled member. 

Functional impairment is only one of the factors in determining 
a persona's industrial disability . Claimant is 59 years old and 
is a high school graduate, and has also had training in mechanics. 
Claimant has operated a dairy farm, worked as a mechanic and 
salesman, managed bowling alleys and pro shops. Claimant has 

experience as a grinder and finisher, tool and die machinist and 
a productions inspector. At the time of his injury claimant 
worked as a machinist and was operating a hand operated vertical 
turret lathe. Although claimant may not be able to return to 
the position he held at the time of his injury because of 
restricted movement it would appear he could return to other 
positions which he has held in the past. 

Defendant terminated claimant's employment because of his 
injury and restrictions. This is exactly the type of case where 
the holding in Blacksmith applies. Claimant has had an actual 
reduction in his earnings as a result of that termination. This 
terminat!on greatly increases the impact that this injury has on 
claimant 's life. 

Claimant appeared well motivated. Claimant has attempted 
other work since his injury. The undersigned does note that 
claimant does have transferable skills which would help him in 
other areas of employment, but claimant has limited the scope of 
his employment endeavors . Claimant has managerial skills and 
sales skills, it would not appear from the record that claimant 
has made any attempt to find work in those areas. It is determined 
that claimant has an industrial disability of 30 percent as a 
result of his injury on August 7, 1978. 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. 
claimant has a 
his whole arm. 

As a result of his injury on August 7, 1978 
functional impairment of twenty percent (20\) of 

FINDING 2. Claimant's impai rment goes beyond the upp0 ~ 

extremity into the body as a whole. 

FINDING 3. Claimant is fifty-nine (59) years old. 

FINDING 4. Claimant 
training as a mechanic. 

is a high school graduate and had some 

FINDING 5. Claimant has experience operating a dairy farm. 

FINDING 6. Claimant has worked as a mechanic and car 
salesman . 

FINDING 7. Claimant has managed bowling alleys and pro 
shops. 

FINDING 8. Claimant has experience as a grinder and finisher. 
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FINDING 9. Clai•ant has work ed as a t ool and d i e aachinist. 

PIKOING 10. Defendant t ermi nat ed claiaant as a r es ult of 
his injury and restric t ions. 

. 
FINDING 11. Clai■ant is well motivated . 

FINDING 12 . Clai•ant has transferable s kill s i n both 
aanageaent and s ales . 

FINDING 13 , Cla imant has limited the a rea of his employment 
search. 

CONCLUSION A, Cla imant has an i ndustr i a l d i s ablity o f 
t hir t y percent ( J O, ) as a r esult of b i s in jur y . 

TBBR8FORB , defendants a r e to pay unt o cla imant an additional 
fifty (50) weeks of permanent part i al disabil i ty benefits at a 
rate of one hundred ninety-three and 81/100 dollars (193.81) pee 
week. 

Defendants pay cost of this action. 

Defendants pay interest on date of awa rd. 

Defendants shall file a f i na l report upon payment of this 
award . 

S i gned and f iled this :!:if!!:-day of July, 1984 . 

D 
DEPUTY IN COMM ISSIONER 

BEl"ORE THE IOWA INDUS'rRIAL COMMI SSIONER 

-----------------------------
EDWARD A. GONZALES, 

Cla i mant, 

V3. 

CP,N·rURV SIDING CO., I"IC:., 

Employer, 
Defendant. 

: 

Pi l e No. 750 438 

A R B I T R A T I O N 

I> tl C t S I O N 

----------Jtt J fl 1 lll 

I NTRODUC'r I ON ., 

ThiA is a peoceed i ng in arbiteation beought by Edwaed A. 
Gonzales, claimant, against Century Siding Co., Inc., employee, 
defendant, to eecover benefits undee thP. Iowa Workers ' Compen
sation -Act foe an allege1 injury arising out of and in the 
couc~e of his employment on June 29, l982. It came on for 
hearing on July 13, 1981 at the Bicentennial Building in Davenport, 
towa. It was consider~d fully submitted with the filing of 
addition1l medic3l ~xpenses on July 25, 1984. 

The industrial commissioner's file contains no first report 
of injury or memorandum of agreement. 

The record in this matter consists of the testimony of 
claimant; claimant's exhibit 1, income tax forms and a statement 
from claimant; claimant ' s e~hibit 2, a computer printout of 
medical expenses; and claimant's exhibit), va r ious medical 
cec.,rds. 

ISSUES 

Claimant's petition was file~ on December 29, \983 with a 
proof of service on January S, 1984. A motion for default w~s 
filed on February 24, 198 4. That motion was sustained by order 
?fa deputy industrial commissioner filed March 12, 1984. 
~nother 1eputy commissioner closed the record to further activity 
or evidence by defendant on Apel\ \2, 1984. At the time of 
hearing no one feom defendant appeared nor anyone foe it. 

Rulings and decisions of the agency have held that the entry 
t)f a default eesolves all aspec ts of liability against defend~nt. 
~herwood v. Collins Radio Co . , 33 Biennial Report of the Industrial 
Commissloner 66 (1978). 

The issues in this matter are whethee or not there is a 
causal relationship between claimant's disability 1nd his injury 
of June 29, 1982 which would Pntit\,? him to permanent total 
disability benefits and whether oe not claimant is entitled to 
benefits under Iowa Code section 85.27 • 

STATEMENT 01" THE CASE 

Forty-seven yeae old mareied claimant, father of seven 
chil~r~n with four dependent children at the time of his accijent, 
t~1t1f1ed to a tenth grade education with no additional teaining. 
His first work out '.>f hi.gh school was in a gas ,;t ti l•>•l. ae 
spent theee years as a marine infantryman. ~h!n he g"t out of 
the service he delivered dresses for a dress shop. Thereafter, 
he commenced a series of jobs involving essentially caep?~tr/ 
*ork doing such things as putting up awnings, storm windows and 
siding. 

_C laimant recalled that in Mae ch of 1982 he was hieed by Rich 
D1vis, the own•r of J,?feri,J.1nL, to put up siding. l\t that time 
he was.working for anothee company whic h eecommenJed his hiring 
to Davis who called him and aerani~d to m~Pt him at the job site. 
Claimant was to be paid on a weekly basis for the application of 
siding jn hundeed foot amounts. No taxes were withheld . 
Materials were supplied by defendant who set hours contro\lP.•I 
the work, and visited the job ~1te each i1y or ev~~y two oe · 
three days. Claimant ordeeed mateeials as they wnr~ neP,l!J ind 
h illed them to defendant. ':I .1 l.~ ,111 w., ,; o( the opinion that he 
rou\d bP moved from job to job nr f11ed by dcfen,J1nt •t w,lt. 

Claimant said that he speclfic,1\ly asked defendant about 
insurance coverage and he was told that insueance was c1rried. 
His spouse was told at the time of his hospitalization that 
there was insurance coveeage. 

Claim1nt remembeeed the circumstances of h1s injury of June 
29, 1982 as follows: It i,3; l\:15 1n the morning. He went •J:> 1 

ladder to work ~ri 1 wall. The laddee shifted. Scaffoliin~ f~ll 
and he fell thirty feet. He was taken to the hospital wheee he 
rPmained until mid-September. 

Claimant stated that as a result of that injury he had 
paealysis beginning at T-11. He has no bowe l or bladdee conteol. 

Re repoeted having physical rehabilitation 10 Rock Island, 
Chicago and Rochester. He was going to commence some echab1\i.tdtion 
with the state of Iowa, including gettinJ his GED, but a hospital
ization intervened. 

Claimant said that he has had a total of ten hospitalizations 
since his injury spanning si><teen months ' tlme. He continue~ to 
~ee De. V•rma on a monthly basis and to Ji.sit thP Mavo Cl inir 
every five or sic weeks. He has theedpy three t imes P.ach week 
with session~ lasting foety-five minutes each. ~Q 1\so has t wo 
le3cn-to-swim c l~sses e1ch week. 

Claimant listed his present peoble,ns as an Inability to 
walk, constant pain for which he takes Darvon, muscle spasms in 
his feet, bladder infections treated with Bactrim, s welling in 
his feet foe whlch Lasix has been prescribed, a burning sensation 
in his legs, 3nd blood clots. He also takes Valium. He sleeps 
in a hoapital bed with his feet elevated. He has special socks 
and Ted hose. lie avoiJ• bed soees by doing pushups in his c haLr 
1n-:l by using o;p»cial cushions. 

A statement attached to claimant's tax returns indicat~~ he 
started woek on Hay l7, 1982. On May 27, 1982 he was paid 
$1,000; on June 16, 1982 he was paid $1,000; and on July 14, 
\982 he was given $95~. 

A discharge summary eegarding cl1imant ' s hospitalization at 
the time of his injuey on June 29, \982 reports claimant's 
having a fractured dislocation of T-10 and T-11 with an unstable 
sp i ne and pacl~\e~ia . Claimant had a thoracic decompeession 
laminectomy at T-11 with posterioe wiring at T-9, T-10, T-12 and 
Ll; a Hareington rod fixation and a spinal fusion with bone 
graft. 

During his hospitalization, clai mlnt was started on a bowe l 
peogeam and taught to cathet•H ize himself. He was teeated foe 
Jepression which cleared. He developed a complete •>cc\us1on of 
the right posterior tibial vein for which antico.,gulents were 
peescrlbed. Claimant was placed on dally outpatient physical 
therapy at the timP. of his discharge. 

Claim~nt has a history of pulmonaey fibeosis. 

V1jay Verma, M.D., eepoets c laimant's admission to a Chicago 
h"spltal foe nine weeks of tr~1tment whlch the c laimant told him 
provided no benefit. Cl aimant was scheduled to resume r~habil1tati.on 
with his bilateral lower exteemity beaces. 

Dr. Verma reported claimant's having surgery appaeently in 
e~rly 1?84 to cemove Haerington rods. Claimant was started on a 
eeconditLoning program which consisted of therapy three t imes 
each week. 

h computer peintout shows medical expenses fo r c l aimant 
totaling $282,398.95. 

APPLICABLE LAW AND ANALYSIS 

The cl aimant has the bueden of peoving by a prepondeeance of 
the evidence that the injury of June 29, 1982 is causally 61 
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rela ted to the disability on which he now bases hls claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
posillility is insufficient; a probability is necessary . 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W. 2d 
732 (1955). The question of causafcoiiiiect ion is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (f960). ------

The medical evidence supports the conclusion that claimant's 
current disability is causally reldted to his injury of June 29, 
1982 . 

Claimant's seeks permanent total disability and such an 
award is seen as appropriate at this time. Claimant is reaching 
a difficult age in terms of employability. He ls nearing a time 
when retraining is unlikely, but he still has a number of work 
years ahead before his retirement. His education is limited an<l 
thus far his pursuit of a GED has been hindered by his medical 
treatment. Bis work experience also has been limited primarily 
to carpentry work. It may be that he can put those carpentry 
skills to work, but his doing so will have to be in a much 
differ~nt capacity from that in which he was working before. In 
all likelihood, he will need professional rehabilitative assistance 
to do so. 

Claimant's injury was a Se'lere one. He is for the most part 
confined to his wheelchair. He has been hospltalized for 
sixteen of the twenty-four months since his injury. His present 
schedule of therapy would not allow him to perform a regular 
eight hour a d3y, five day a week job. 

Claimant has incurred medical ~xpenses as a result of his 
injury and those expenses will be awarded pursuant to Iowa Code 
section 85.27. 

FINOCNG;, OP F~CT 

WHEREFORE, IT IS FOUND: 

That claimant is forty-seven ( 47) years of age. 

That claimant is married 3nd had four dependent children at 
th~ time of his injury. 

That claimant has a tenth grade education with no additional 
training. 

That claimant s~rved in the marines as an infantryman. 

That the major portion of claimant ' 3 work experience has 
been as a carpenter. 

That claimant was employed by defenJant to apply siding . 

That claimant received two thousand, nine hundred fifty 
dollars ($2,950.00) from defendant for six weeks' work . 

That on June 29, 1982 claimant fell from a scaffold at his 
job site. 

That claimant underwent a thoracic decompression laminectomy 
at T-11 with posterior wiring at T-9, T-10, T-12 and Ll; a 
aarrington Rod fixation and a spinal fusion with graft from the 
iliac crest. 

That claimant has a paralysis which has rendered him unable 
to walk. 

That claimant has been hospitalized foe sixteen (16) of the 
twenty-four (24 ) months since his injury. 

That claimant is troubled by pain, muscle spasm, bladder 
infP.ctions and bloo~ r.lots. 

That claimant is receiving physical reh~bilitat ion . 

That because of his medical condition, claimant has been 
unable to pursue vocational rehabilitation. 

That claimant takes various medication. 

That claimant has incurred numerous medical expenses. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has established by a preponderance of the 
evidence a causal connection between his injury of June 29, 1982 
and his present digability. 

That claimant has established by a preponderance of the 
P.vldence entitlement to permanent total disability . 

That claimant has established entitlP.ment to benefits under 
Iowa Co~e section 85.27. 

ORDER 

'rBEREFORE, IT lS ORDERED: 

That defendant pay unto claimant permanent total disability 
benefits during the period of his disabi lity at a rate of two 
hundred ninety-four and 18/100 dollars ($294.18). 

That defendant pay the accrued amount in a lump sum. 

That defendant pay medical expenses as set out in c la imant's 
exhibit 2 which total two hundred eighty-two thousand, three 
hundred ninety-eight and 95/100 dollars ($282,398.95). 

That defendant pay interest pursuant to Iowa Code section 
85 . 30. 

• 
That defendant pay costs pursuant to Industrial Commissioner 

Rule 500- 4. 33. 

That defendant file periodic reports as required by the 
agency. 

Signed and filed this 36 day of July, 1984. 

J~~~----

DEPUTY INDUSTRIAL COHMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSTn~~0 

LORRAINE S. GONZALES, 

Claimant, 

vs. 

GLENWOOD STATE HOSPITAL-SCHOOL, : 

Employer, 

and 

STA'rE OF IOWA, 

Insurance Carrier, 
Defendants. 

Pi le No. 660503 

A P P E A L 

D E C I S I O N 

FILED 
j\JL 1 ~ f.l84 

,ow~ IHDUS1Rl~l COhlhllSSIOHER 

------------------
By order of the industrial commissioner filed April 20, 1984 

the undersigned deputy industrial commissioner has been appointed 
under the provisions of $86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
an adverne arbitration decis,on. 

The ,ecord on appeal consists of the transcript1 claimant's 
exhibits 1 through 93, inclusive; and defendants' exhibits A 
though G, all of which evidence was considered in reaching this 
final agency decision. 

The outcome of this final ag e ncy decision will be the same 
as that reached in the arbitration decision. 

ISSUES 

The arbitration decision found that cl aimant hurt her knee 
at work on January 31, 1979 but that s he did not prove any 
resulting disability and therefore no right to any compensation 
benefits. 

Cluimant argues that she hurt her back on that date and that 
compensation ought to be awarded for the back injury. Claimant 
states the issues on appeal: 

I. The decision of the Deputy Industrial Commis
sioner is abusive of his discretion unsupported by 
substantial evidence in the record made before the 
Deputy Commissioner when the record is viewed as a 
whole and is unreasonable, arbitrary and capricious 
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and can only be characterized by being termed in 
[,;icl abuse of discretion and the op1nion is 
clearly an unwarranted exercise of discretion. 

II. The Deputy Commissioner eccoced [s1cJ in 
failing to follow the Iowa Rules of Evidence in 
particular, Rule 703 and 705. ' 

Ill. Claimant has sustained its JsicJ hurnen of 
proving by a preponderance of the evidence that she 
received an injury on January 31, 1979, which aroqp 
out of and in the course of her employment wh1ch 1s 
causally related to the disability on which she now 
bases her claim and the evidence supports a probability 
rather than a possibility as couched 1n the terms 
of the arbitration dec1sion. 

EVIDENCE PRESENTED 

On Jauary 31, 1979, while in the employ of the Glennwood 
State Hospital-School, claimant fell in a driveway on the 
e mployer's property. On February 12, 1979 she sought tceatmPnt 
of her left knee by her personal physician, Peed A. Hansen, M.D. 
In Hay of 1979, she complained of back difficulties. tn June 
1980 she wa~ referred to an orthopedic surgeon, Ronald K. Miller, 
H.D., where she was treated foe problems with the quadriceps 
muscles above the knees. She continued to have dif(iculties 
with her legs and low back and eventually in 1982 l1ad a laminectomy 
at L3-L4. 

Dr. Hansen testified by deposition that, prior to February 
1979, he had t~eated claimant foe routine matters, one of which 
included an inJucy to the left knee of 1978, an injury which 
occu~red at the Glenwood State Hospital-School. He further 
testified: 

Q. On that occasion that you gave her a knee brace 
(February 12, 19791 for her left knee, did she 
indicate pain in her back? 

A. l think that came shortly after that. On the 
14th of Hay, 1979, we had an X-ray of her back. 
Something in her back gave her problems and pain on 
movement. And she said this happened on the 12th 
of Hay--12th of Hay of 1979. (Hansen dep., p. 7 11. 
6-12) 

With respect to exactly when claimant's back pain started De. 
Hansen testifi!d: •o. Prior to Hay of 1979 had Mes. Gonzales 
had any complaints of back problems or back pain? A. No. I 
think those all came later. Yeah. 12th of February on to Hay. 
It began bothering her apparently the f1cst time at the end of 
Hay ." (Hansen deu., p. 9 11. 4-8) 

In a hospital admission of May 29, 1982, Dr. Hansen stated: 

HISTORY OF PRESENT ILLNESS: The patie•nt has had a 
chronic backache foe sometime. Yesterday and the 
night before, she had a severe back pain in the 
left low lumbar area. She was up to the bathroom 
at 0500, sneezed and immediately had a severe pain 
in the central lower back. The pat1ent was practically 
screaming. The patient was brought to the hospital 
by the Emergency Unit where a hypo of Demerol gave 
some relief. The pain was 1n the lower back and 
radiated down to both legs, especially the anterior 
side. 

PAST HISTORY: In January of 1979, the patient fell 
on the ice at the Glenwood State School and injuried 
(sicJ her back and left knee. She is now involved 
in a settlement with the State School at Glenwood. 
She had had no prior back troubles or leg troubles 
prior to the injury. 

Claimant was also seen by Ronald K. Hiller, H.D., a qualified 
orthopedic surgeon, who testified: 

We initially saw her on 6-12-1980 at the request of 
Doctor Pred Hansen in Red Oak. She was seen 
through the Red Oak Orthopedic Clinic, at Montgomery 
County Memorial Hospital. I have a notation there: 
23-year old Glenwood State Hospital employee who 
apparen~ly slipped and fell approximately one year 
ago, since that time has been having continued 
difficulty; on examining her we noted that she had 
tight hamstrings bilaterally; had minimal back 
problems or symptoms and we felt that her difficulty 
at that time seemed to be primarily peripheral. 
She, in addition, had been having numbness and 
tingling on the dorsum of her left foot; could be 
compatible with an L4, 5 disc or root irritation. 
(Hiller dep., p. 4 11. 1-14) 

With respect to exactly why he was consulted, Dr. Hiller stated: 

The main thing that we were seeing her for was the 
weakness and the complaints in her legs. And in 
going back to this first time that we saw her, we 
were suspicious that there could have been some
thing going on in her back and certainly wanted to 
rule that out. And that was one of the reasons why 
we had Doctor Gill see her in the hospital. And he 
really didn't come up with much of anything from a 

neurological standpoint. {Hiller dep., pp. 9-10 11. 
23-25 and 1-6) 

With respect to the weakness in claimant's legs, Dr. Miller 
testified: 

The only thing that it (Cybex testing) told us was 
that she had quite a bit of weakness in the quads 
and in somebody who is having some knee problems, 
they can get a lot of quadriceps atrophy . And they 
can get a lot of quadriceps weakness. And we felt 
that perhaps at that point that she hadn ' t been 
using her leg and had just developed disuse atrophy 
in the quadriceps musculature. Although that's -
were impressed with the amount of quadriceps 
weakness she had, much, much more so than you might 
expect from just a simple knee inJury. (Hiller dep., 
p. 11 11. 7-16) 

With respect to the causal relationship, Dr. Hiller stated: 

Q. Doctor, Hrs Gonzales has had a laminectomy on 
-- she underwent a lumbar myelogcaphy, which showed 
a rupttlred lumbar disc at L3, 4 on the left and 
subsequently on September 29th, 1982, underwent a 
lumbar laminectomy and removal of this disc. 
Doctor was that -- in your opinion, was a ruptureJ 
disc at L3, L4, apparent, in you opinion, on your 
last examination of Hr s Gonz~lP~? 

A. If she had a disc, that level sort of surprises 
me. I know that wh<'n we in1ti ti ly saw her, I had a 
notation there L4, 5 disc, a root irritation. So, 
no . (Hiller dep., pp. 14-15 ll. 20-25 and 1-4) 

Also with respect to causal relationship, Dr. Mill~r testified: 

Q. Doctor, other than the hamstring we~~ness th3t 
you described and the pain that Hrs Gon~ l~s had in 
her knee area, were there any other clues or 
findings that might suggest a ruptured disc at LJ, 
L4 on your examination of Hrs Gonzales? 

A. No. Nothing that I was very very impressed 
with. (Hiller dep., p. 16 11. 4-9) 

James w. Dinsmore, H.D., a qualified orthopedic surgeon, saw 
claimant on October 2, 1981 with reference to her knee inJury. 
At that time, she did not complain to that doctor about back 
pain. (Dep .• 51 With respect to claimant's knee problem, Dr. 
Dinsmore testified: "Yes. It was my feeling that the patient 
primarily had symptoms from disuse, what we call dlsusP attophy 
of the musculature as indicated by the three-quarter inch 
atrophy of the quadriceps muscle 3bove the knee joint.• (Dinsmore dep., 
p. 6 11 . 17-21) Again with respect to a connection between 
claimant's work incident and the back condition, Dr. Dinsmore 
testified: •o. In your opinion was her knee problem that she 
came in with, was that at all connected in your opinion to any 
kind of a back injury? A. Well, I didn't find anything and she 
didn't relate anything in regard to her back." (Dinsmore dep., 
pp. 8-9 11. 21-25 and 1) 

Alan H. Fruin, 11.D., a qualified neurosurgeon, first saw 
claimant on September 20, 1982. A myelogram showed a ruptured 
lumbar disc at the LJ-4 level, left, and Dr. Pruin did a lumbar 
laminectomy on September 29, 1982. {Dep., 5) With respect to 
causal relationship, Dr. Fruin testified: 

Well, she indicated that--when I first saw her on 
9/20/1982, before she was admitted to the hospital, 
that she had had back and left leg pain for ap
proximately three years. She dated all of this to 
an episode in 1979, in which she fel 1 and injured 
herself and had leg pain and back pain of varying 
degrees on a persistent basis since that time. 

Hee .. istory of this hack and leg pain following 
a fall was, of course, compatible with the final 
diagnosis of a ruptured lumbar disc at L3-4 on the 
left. ( Fruin dep., p. 6 11. 11-22) 

Q. And what is that opinion? 

A. That it was. (Pruin dep., p. 8 11. 2-3) 

Dr. Fruin qualified the causal connection as follows: 

I think--yes , I think it's unusual for someone to 
have pain of the degree that she had for three 
years before a diagnosis was made. But--I think 
it's a little unusual for someone to go that long 
without having a diagnosis made, yes. (Fruin dep., 
p. 21 11. 1-5) 

Well, I am--1 am constrained by the information 
that I get from the patient. She says that she 
fell, you know, when she was at work at the Glenwood 
State Hospital and had pain in her leg ever since 
that fall. So I have to say that that fall is the 
likely source of her ruptured lumbar disc. (Pruin 
dep., p. 27 11. 14-19) 
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APPLICABLE LAW 

Claimant has the burden to show that the health impairment 
was probably caused by her work; possible cause is not sufficient. 
Burt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); 
Alm{uist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 
35 1934). 

Matters of causal relationship are essential ly w1Lh1n the 
realm of expert testimony. Bradshaw v. Iowa Methodist ~~spital, 
251 Iowa 375, 101 N.W.2d 167 (1960). "The incident or activity 
need not be the sole proximate cause, if the injury is directly 
traceable to it." Holmes v. Bruce Motor Freight, lnc., 215 N.W.2d 
296, 297 (Iowa 1974); Langford v. Kellar Excava~ing_~ Gradi~ 
Inc . , 191 N. W.2d 667 (Iowa 1971). "A cause is proximate if it . 
is a substantial factor in bringing about the result." Blacksm1th 
v . All-American, Inc., 290 N.W.2d 348, 354 (Iowa 1980). 

In the case where an expert's opinion based upon an incomplete 
history, that opinion is not necessarily binding on the commissioner. 
Musselman v. Central Tele. Co., 261 rowa J52, 154 N.W.2d 128 
(1967). See also Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965). 

ANALYSIS 

Claimant's arguments I and III are couched in terms which 
pertain to a judicial review of an industrial commissioner's 
decision. -~e case here is, of course , de novo, and those 
arguments will be taken to pertain to the question of causal 
relationship between the injury and the back problem. The 
~rbitration decision stated three reasons why such causal 
relationship was not present, and those are adopted and repeated 
he r e: 

1) Claimant had no back complaints during 
several of her visits to the doctors. These 
complaints were not addressed with any significance 
to the doctors performing the intestinal bypass. 

2) There was a significant time lapse between 
the date of injury in late January 1979 and claimant's 
visit to Dr. Hansen in May 1979. 

3) There was a significant length of time 
between the traumatic incident and the diagnosis of 
back pathology. Even though one might conclude 
that De. Hiller supports causation, it is important 
to note that he notes that the L3,4 nerve is a 

"mixed" nerve, thus, indicating that claimant must 
have sensory and motor loss in order to support 
recovery. 

Actually, only Dr. Fruin's opinion directly tied the injury 
to the necessity for the surgery, and that opinion was qualified 
by the fact that it was based upon the history given by claimant. 
There was no showing that Dr. Fruin had the advantage of the 
history given to Dr. Hansen originally, which did not include a 
back problem. Also, nowhere in the record is there an opinion 
concerning the severe sneezing incident described by Dr. Hansen. 

Dr. Miller's testimony could be taken to support a causal 
relationship between a back injury and a herniated disc at L4-5; 
however, he testified that he was surprised that the herniation 
was one level above and he really did not support a causal 
relationsh1p argument in favor of claimant. 

The other medical testimony, that by Or. Hansen and by Dr. 
Dinsmore, did not support a causal relationship. 

Taking all of the evidence together, then, the record is 
insufficient to show that the incident of January 31, 1979 was a 
substantial factor and caused the subsequent need for surgery 
and the disability which followed. 

With respect to claimant's second argument, the Iowa Industrial 
Commissioner is under the Administrative Procedure Act and is 
not obliyed to follow the Iowa Rules of Evidence as cited. In 
this connection and elsewhere in her arguments, claimant states 
that the testimony of Dr. Hansen should be disregarded because 
that gentleman is an octogenerian. One can only state that the 
doctor ' s testimony appears to be quite clear and concise, 
clearer in fact than much medical testimony by younger doctors. 

Claimant, therefore, has shown no entitlement to benefits 
for a back injury, and has shown no permanent disability to the 
knee as a rP~ult of the incident of January 31, 1979. 

The findings of fact, conclusions of law and order of the 
arbitration decision ace adopted below. 

FINDINGS OP FACT 

1. Claimant was employed as a child development worker at 
the Glenwood State Hospital-School on January 31, 1979. 

2. Claimant fell in the parking lot at her employer's 
pr~mises on January 31, 1979. 

3. Claimant's injury of January 31, 1979 resulted in 
claimant being treated for her left knee in February 1979. 

4. Claimant first e xpressed compl~ints r egarding back pain 
to Dr. Hansen in May 1979. 

5. Claimant had an intestinal bypass in August 1979. 

6. The bypass surgery was not related to the injury. 

7. Claimant had surgery to her back in 1982. 

8. The effects of the January 31, 1979 injury were confineci 
to the left leg. It is not permanent. 

9. Claimant failed to prove by a preponderance of the 
evidence that the back surgery and any resulting permanency was 
related to the injury of January 31, 1979. 

10. Claimant did not lose three days of work because of the injury. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties and the subject matter. 

2. Claimant was employed by Glenwood State Hospital-School on January 31, 1979. 

3. Claimant sustained an injury arising out of and in the 
course of h~r employment on January 31, 1979. 

4. C~aimant is not entitled to permanent partial disability 
compensat1on b~cause of the January Jl, 1979 injury. 

S. Claimant lost insufficient time to entitle her ~o 
temporary total disability compensation. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing from 
these proceedings . 

Costs are taxed to defendants. 

Signed and filed this /qf:..day of July, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE INDUSTRIAL COMMISSIONER 

LORRAINE S. GONZALES, 

Claimant, 

vs. 

GLENWOOD STATE HOSPITAL-SCHOOL,: 

Employer, 

and 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 660503 

A R B I T R A T I O N 

D E C I S I O N 

FILED 
JAN 13 1!\t!4 

IOWA INOU$mfA1. COMMISSIONER 

This matter came on for hearing at the Pottawattamie County 
Courthouse in Council Bluffs on August 5, 1983 at which time the case wa c c losed. 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on August 5, 1983. The record 
consists ot the testimony of th~ claimant, Cheryl Clark, ~uwardo 
Gonzales and Lloyd Morstad; claimant's exhibits 1 through 93; 
and defendants' exhibits A through G. 

ISSUES 

The issues for resolution are: 

1) Whether claimant sustained an injury arising out of and 
in the course of employment; 

2) Whether there is a causal connection betweet-i_ claimant's 
alleged injury and the condition; 

3) The natur e and extent of disability; and 

4) Whether claimant is entitled to benefits pursuant to the 
penalty provisions of section 86.13, Code of Iowa. 65 



STATEMENT Of THE EVIDENCE 

Claimant was employed by the Glenwood State Hospital School 
on January 31, 1919 as a child development worker . She testified 
that she fell in the drivPway on her employer's premises while 
reporting to work. Claimant Cell on her left side. She lay 
there for a whil e Dnd went to the nurse's station. She saw her 
faaily physician, Feed A. Hansen, on February 12, 1979. Treatment 
at this time wa s focused on the left knee and claimant was given 
a hinged,knee brace. X-rays were taken and were negative. 
Claiaant s complaints o[ pain continued and claimant saw Dr. Hansen 
again on May 12, 1979. X-rays of the lumbar spine were taken at 
this tiae and were negative. Or. Hansen again sc'.'lw claimant on 
May 16, 1979 and May 29, 1979. On May 16, 1979 c- l c'.'l in ,,nt was 
reported to have sustained a back strain. On May 29, 1979 
claimant reported malaise. Or. llansen's records indicate that 
claimant indicated that her back had improved. At this time 
claimant reported that she had hurt her right ankle. Claimant 
lost about a week of work because oC this. A first report, 
meaorandum of agreement and form 5 were filed. 

In August 1979 claimant weighed about 273 pounds. Claimant 
was admitted to the St. Joseph llospital in Omaha, Nebraska on 
August 19, 1979 for a ileo1u1unal bypass. The surgeon was 
Claude H. Organ, M.O. 

upon her release from the hospital at the end o[ August 1979 
c la imant was terminated on September 8, 1979. Defendants' 
exhibit C indicates that claimant's resignation was voluntary. 

On March 17, 1980 claimant s~w Dr. Hansen for "chronic 
distress• of the left thigh. On June 12, 1980 claimant was 

xaained by R.K. Miller, M.D., a Council Bluffs orthopedist. or. 
Haneen referred claimant to or. Miller. Exam1nat1on revealed 
tight ham tr1ngs bilaterally and •m1n1ma1• back problems. 
Claimant' s difficulty appeared to be pr1mar1ly peripheral. She 
had numbness and tingling on the docsum of her left Coot. or. Mille r 
thought a neurological evaluation was in order. X-rays o[ the · 
lumbar spine, leCt hip and left knee werP negative. 

Claimant was ,1<lr111tted to Jennie Edmundson Me111orial 110 p1tal 
in Counct l Bluffs nn Jun" 21, 1980 for con,plet" studies. The 
ad1111tting phys1c1c1n w.,s Maunce P. Margules, M.D. During the 
first night claimant received a phone call Crom t,ome and she had 
to be discharged from th~ hospital al about 3:00 a.a. on June 
22, 1980 because her mother had a health problem. 

In July 1980 claimant returned to work as a bus driver. She 
was paid $600 per aonth and she worked 40 to 50 hours per week 
She wa s laid o(f because of a (unding cutoff. HPr other employ-
ments since tho inJury includP sel[-employment selling home 
Interior items. She testified that she could not handle this 
becau1e the lilting involved hurting her back. Claimant then 
worked in a nursing home on the night shift for about ti ree 
weeks . She was paid $3.35 per hour. She testified that 1he 
quit because her back hurt. She also worked about three week• 
Dt Union Carbide and wrapp~d batteries. She drove a bus again. 
She wa tched an elderly lady at home at night. 

or. Miller caused clalaant to be admitted to the Jennie 
Edmundson Memorial Hospital 1n Council Bluffs on Noveaber 27, 
1980. Claimant's chief complaint was left knee pain and weak
ness. Claimant reported that her left knee had given out about 
Novembe. '23, 1980. Claimant 1nJured her right shoulder when she 
fell. Claimant was admitted. X-rays and Cybex testing were 
performed on thP left knee. The discharge diagnosis wa s a s111oll 
tear 1n the left medial meniscus, with weakness In the left 
quadriceps musculature. Claimant was discharged from the 
hospital on December 1, 1980, 

Claimant was examined by James w. Dinsmore, M.D., an Omaha 
orthopedist. He noted that claimant was able to stand straight, 
She had full extension of the knee 1n standing. She hod varicose 
veins which were prominent on the left side. She had alld 
•varicos1ties• on the right. She had full motion of the left 
knee. She would not squat all the way on the knee. However, 
passively the knee would fully flex and did not hu rt when fo rced. 
sh~ had a negative twist sign for medical and lateral compa rt
ment pathology. 1he ligaments were intact. She had no Rwell ing 
She had three quarters of an inch atrophy of the quadriceps when 
mea1ured four inches above the patella. She had a little 
discomfort 1n patella manipulation. She had some discomfort 
wlth pressure over the medial Joint but also had 1ome on the 
latcral s11le. 

X-rays of the left knee showed a rather marked 01teoporosls. 
or. Dinsmore felt that cla1111ont's primary problem wa1 "dlsuse 
atrophy" at the left knee. Dr. Dinsmore did not have a definite 
diagnosis, The only d1sabil1ty he could see was the atrophy 
which he thought could be eliminated with exercise. 

or. llansen caused claimant to be admitted to the hoepital in 
Red Oak on May 29, 1982, The admitting hietory indicates that 
claimant had severe back pc11n in the left lower lumbar area. 
Claimant had sneezed and 1m111ediately had severe pain in the 
central lower back. or. Hansen dlagnosPd claimant ' s condition 
as a lumbar disc syndrome. Cla1aant was released from the 
hospital on June 2, 1982. 

Claimant was adaitted to St. Joseph Hospital on June 17, 
1982 for evaluation of back pain which was de1cribed as achy. 
It involved claimant's low hack and radiated down her left leg. 
Claimant's treating physician was or. Organ. Lab work waa 
coapat1ble to claimant's bypass. X-rays o! the thoracic spine 
shoved no fractures and only minimal degenpcative changes The 
lumbar spine showed a mild scoliosis with convexity to the left. 

01sc spaces were normal. 
be rela ted to the bypass. 
1982. 

Claimant's back pain was not felt to 
Claimant was discharged on June 30, 

Claimant was given a company physical at Land O LakeG in 
Oa kland (exh1b1t 5 laimant was admitted to St. Joseph's 
Hospital in Omaha, Nebraska on September 21, 1982. The hos
pital1zat1on was for the purpose of evaluation and treatment of 
back and left leg pain. Claimant's treating physician was Alan 
H. Fruin, M. D., Chairman of the Department o f Surgery and Chief 
of the D1vis1on of Neurological Surgery at Creighton Un1~ecs1ty. 
f ollowing her admission to the hospital she underwPnt lumbar 
ayelography, whi ch showed a ruptured lumbar disc .,t LJ- 4 on the 
left. On Sept<?mbr>r 29, 1982 or. fr 110 performed a lam1nectoay 
and removal of this disc. At that time her l<?ft lc9 pain was 
relieved. Claimant was d1scharqed from thP ho~p1tal on October 
7 , 1982. 

Claimant then sought out the services of vocational re
hab1l1tat1on and 1maediate •ed1cal refr>rral was made. Lloyd 
Horstad was the vocational rehab1l1tation counselor. He testified 
at the hearing that there was a poss1b1l1ty {or claimant to 
start her o wn floral design business. However, he did note 
certain drawba,ks 1n claimant ' s ability to deal with numbers 
Also included in negative f<'lctors 1n claimant ' s lack of eapl~y
ability wa s the fact that claimant's skills were llm1ted by 
living in a small rural community. 

Clal~ant had problems falling durinq the winter o( 1982-198). 
In February 1983 claimant WI'• ,1.Jrn1tletl lo the hoSpllDI 111 Re I o~k 
after falling flat on her back on the ice. She was brought to 
the hospital by emergency unit and was treated by Dr. Haneen. 
x-ray1 showed postoperative changes 1n the lower lumbar spine 
from the laminPctomy. There was mild scoliosis involving the 
L5-Sl apophys1al Joints. There was m1n1mal anterior ragging of 
the vertebral t~dy o[ Tl2 (this was new since the 1979 x-ray ). 
Cla imant was trPated with traction and physical therapy and 
released after five daya. 

Cheryl lark testified that she saw cla 1aant fall on the day 
in question. ll<?r descr1pt1on oC the 1nc1dent was that claimant 
landed on her knees. She recalled that cla imant earned the 
nickname • crip" follow1ng the 1n,ident. She testified that 
cla1111ant v al nnt a complainer p r 1or to the fall and that claimant 
had become somewhat depressed thereafter. 

Edwardo Gonzales, claimant ' s husband, testified that claimant 
still complains oC pain and that claimant has sought employment 
on a •ore or les~ continuous basis. 

A• Car ~q au at1on is concerned, we have the benefit of 
many medical depositions and repo r ts. or. Hansen Is clal•ant'5 
family physician and treated her both before and after the 
incident in question. He eaplaincd the mechanics of the disc 
problem 1n this case as follows: 

By Ms. Post: 

o. At the time that you examined Mrs. Gonzales in 
February oC '79, were her compla in ts of pain or 
symptoms characteristic or compatible with a 
diagnosis of a ruptured disk 1n L-3 and L- 47 

A. No. No. This developed over a period of time. 
It's a long process as a rule. I would be su rp rised 
if she developed lumbar disk overnight with an 
inJury unless she had dislocation of the vertebrae, 
which is a very serious 1nJury. 

Q. Are you saying, Doctor, that the ruptured disk 
at L-3, L-4 , does not correspond directly to a 
single Injury date or that--

A. No. I say that the only lnJury to her back 
that I kn ew of wa- the one that we mentioned in 
February of '79. And there was a series of events 
that very slowly developed over a period of eight 
or nine yeara. LPt'q sec. Be about four or five 
years, wouldn't 1t? There ls an almost orderly 
fashion to these things devclop~cnt (sic). A disk 
is a soft tissue which docs not show 1n the X-ray, 
as I mentioned. And as the vertebrae gradually--
If the disk i5 ruptured, it's a gradual process of 
comp ression dnd presq1n9 1n on the spinal cord, 
which causes the pain. So l say orde rly and about 
the usual picture, I would think. The time element, 
as I ay, woulrl be all right for the history of an 
injury followed eventually by a laminectomy. 

Or. llansen acknowlPdged that claimant did not 
complaint of back problems until 1979. 

or. Miller examined cla1aant on June 12, 1980 and originally 
thought clalaant's back problems were referrable to the L4-L5 
level. An arthorgram was performed on the knee. Be laat aaw 
claimant on February 18, 1981 and or. Mille r reported that hil 
chief complaint was wi th claimant's legs. Be 1tated that the 
Cybex testing showed veaknees in the left leg. He testified 
that claimant's knee problems were caused by the fall (deposition 
p. 12, 11. 21, 24). He test.if led as follow• in regard to 
causation: 
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By Ms. Post: 

o. Doctor, Mrs Gonzales has had a laminectomy on 
-- she underwent a lumbar myelography, which showed 
a ruptured lumbar disc at L), 4 on the left and 
subsequently on September 29th, 1982, underwent a 
lu■bar laminectomy and removal of this disc. 
Doctor was there -- 1n my opinion, was a ruptured 
diac at L), L4, apparent, in your opinion, on your 
last examination of Mrs. Gonzales? 

A. If she had a disc, that level sort of surprises 
me. l know that when we in1t1aJ ly saw her, I had a 
notat1on there L4, 5 disc, a root irritation. S , 
no. The only thing that would suggest a lumbar 
disc would be the amount of hamstring spasm, and 
you certainly get hamstring spasm and hamstring 
tightness with a disc. People with a disc can 
present with Just basically a lot or leg pain and 
sometimes very little back pain. Doctor Gill had 
aeen her when she was 1n the hospital and certainly 
if she had an acute dis~ dt that time I would have 
thought that he would have picked it up or at least 
suggested EMG's or possibly a myelogram at that 
time. So he appacently wasn't that impressed with 
the physical f1nd1ngs at the time of his examination. 

o. With the cond 1t1on such as Mrs Gonzales displayed 
on Septefflber 29th, 1982, with a ruptured disc, 
would that become in~reasingly -- would the pain in 
her knee and back ar• a~ become 1ncreas1ngly more 
significant with time? 

A. With a lumbar disc? 

o. Yes. 

A. Yes, it could. Certainly. 

He went on to state that he would have expected to find 
something neurological (sensory or motor). Dr. Miller went on 
to address the causal connection qu~stion further: 

By Mr. Gee: 

Q. Am I to undecstand that, tam a little bit 
confused here, 1f Lorraine in the fall that she had 
related through her history, 1f she had in fact 
ruptured the lumbar disc at L), 4, would that 
condition be consistent with the tightening or the 
weakness of the hamstr1n95 And/or the quadricep5 
atrophy that you found? 

A. It could be yes. But again you would expect to 
find other physical findings other than that. Poe 
ex•mple, if you had, say, ruptured an L), 4 disc 
and that would give you the quadriceps weakness. A 
diac certainly can give you hamstring spasm. It 
can give you hamstring tightness. But in addition 
to that you would normally expect to find other 
things as well. Not just that per se. I guess it 
would depend upon how big the disc is; whether it 
is a central disc: whether it is a lateral disc; I 
presume since she wa s having so much trouble with 
her left leg 1t is more lateralized than central. 

o. Would there always be these other sympto~s that 
you are talking about? 

A. You nor•ally would expect to find it, yes, but 
not always. Out I would guess that most of the 
ti•e you would expect to find it. And particularly 
after things have gone on for a year and one half 
or maybe even two years: certainly 1n that time 
frame l would expect to find more things showing up. 

He thought claimant's knee problem could be consistent with 
an injury to the medial meniscus or the synovitis. On redirect 
exa■ ination, Dr. Hiller indicated that one of the hallmarks of 
L3, L4 pathology was a tendency towa rd buckling of the quads. 
However, he also indicated that there should also be a sensory 
loss since the nerve involved 1s "mixed. " 

Or. Dinsmore saw claimant on October 2, 1981. Claimant did 
not complain of back pain. A summary of his examination follows, 

O. On the date of your last examination, did you 
recommend any treatment? 

A. Yes. It was my feeling that the patient 
pr1•ar1ly had symptoms from disuse, wha t we call 
disuse atrophy of the musculature as indicated by 
the threc-qunrtcr inch atrophy of the quadriceps 
•uscle above the knee joint. The x-rays also 
showed a rather marked degree of osteoporosis and I 
told hPr that some of this osteoporosis could be 
secondary to her bypass surgery, but I felt probably 
so~e of it was Just due to not using the knee 
sufficiently. She did have a definite weakness of 
the quadriceps muscle and she had a distinct lack 
of any good phy~ical findings to suggest any 
intra-articular problems such as a torn cartilage 
or arthritis or anything such as that. 

I suggested that she lift weights and try to 
re-establish the more normal fflusculature of the 

thigh. We discussed the poss1bil1ty of--oh, we 
discussed that Dr. Miller had done an arthrogram 
and that he thought that she might have a torn 
ca rtilage and I told her J'd be very happy to 
revi ew the arthrogram films if she would bring them 
in for me to look at. I never did see them. 

We discussed the possib1l1ty of arthroscopic 
exa•inat1on and I t ld her that normally when the 
examination doesn't show anything to suggest a 
problem that we normally wouldn't find anyth ing. 
And I did tell her that this does entail hospital
ization, anesthetic and all that which Is a major 
diagnostic proredur if you don't find anything. J 
couldn't recommend an arthro,cop1c exam at that 
time. 

He test1f1ed that some of claimant 's knee problem may have 
been related to hr weight Jnd that claimant "had a distinct 
lack of any s1gn1f1cant findings• other than the wasting of a 
quadr1cep~ muscle. However, claimant did complain that the knee 
pain radiated up into the thigh and to the back (p. 16). 

Dr. Pruin pPrformed back surgery on claimant and testified as to causal connection: 

By Mr. Stepheng: 

o. With respec t to her complaints of a fall on 
January JI, 1979, ~hlch the Industrial Commissioner 
has a~ inJury report in his file concerning, do you 
have an opinion, basrd upon a reasonable de?ree of 
medical and surgical certainty as to whether or not 
the condition of the Claimant found by you was 
caused by her fall upon the parking lot at the 
Glenwood State School on January 31 of 1979? 

A. Yes. 

O. And what 1s that Opinion? 

A. That it was. 

... 

He rated claimant's d1sabil1ty as 1S percent of the body as 
a whole. He recommended a cont1nu1ng weight restriction of 
twenty pounds. He testified that claimant's numbness remains 
but that claimant's pain has left. He testified that claimant 
reached •axi•um recovery in December 1982. Re thought it was 
unusual for someone to have pain o( the degree to whi ch claimant 
complained foe thee~ years before a d1agnos1s was made. Dr. 
Fruin made the following statement with regrad to caus~tion: 

Bl/ HS. POST: 

Q. Doctor, I just have a couple more questions. 

Is it your opinion that a cause of Mrs. Gonzalea' 
ruptured disc wa s the trauma, but is it your 
opinion that it was necessarily the trauma in 1979? 

A. Well, I am--1 am constrained by the information 
that I get fro• the patient. She says that she 
fell, you know, when she was at work at the Glenwood 
State Hoqp1tal and had pain in her leg ever since 
that fall. So I have to qay that that fall is the 
likely source of her ruptured lumbar disc . 

APPLICABLE LAW 

Section 85.J and 8S.20, Code of Iowa, confer jurisdiction 
upon this agency in workers• compensation cases. 

An employee is entitled to compensat i on for any and all 
personal injuries which arise out of and In the course of the 
employment. Section 8S.3(1). 

Claimant has the burden of proving by a preponderance o f the 
evidPnce that she received an inJury on January 31, 1979 which 
arose out of and 1n the course of her employment. McDowell v. Town 
of Clarksville, 241 N.W.2d 904 (Iowa 1976): Musselman v. Central 
Telt-phon~Co., 261 Iowa 352, 154 N.W.2d 128 cl967). 

The claimant has the burden of proving by a preponderance of 
the evid,nce that the 1nJury of January 31, 1979 l a causally 
related to the disob1lity on which she now bases her claim. 
Bodiah v. Fischer, Inc. , 257 Iowa 516, ll) N.W.2d 867 (1965). 
Lindahl v. L. o. Borrs, 236 Iowa 296, 18 N.w. 2d 607 (1945). A 
poss16ll1ty 15 1nsu 1cient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 7) N.W.2d 732 
(1955). fhe question of causal connection 1s essentially w1th1n 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 Cl§6o). 

ANALYSIS 

Based on the principles enunciated, it is found that c laimant 
failed to sustain her burden of proof that her back injury was 
caused by her work. It is specifically found that claimant was 
injured on the JOb January 31, 1979. Further, the evidence 
indicates that that lnJury was confined to the left knee. The 
reasons why J feel that the back injury is not related to the 
tnJury are: f,] 

1) Claimant hod no back complaints during several of her 
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visits t o the doctors. These complaints were not addressed with 
any significance to the doctors performing the intestinal bypass. 

2) 
injury 
in May 

There was a significant 
in late January 1979 and 
1979. 

time lapse between the date of 
claimant's visit to Dr. Hansen 

3) There was a significant length of time between the 
tralllllatic incident and the diagnosis of back pathology. Even 
though one might conclude that Dr. Miller supports causation, it 
is important to note that he notes that the LJ,4 nerve is a 
"mixed" nerve, thus, ind icati ng that claimant must have sensory 
and motor loss in order to support recovery. 

There is no evidence of record to indicate that any permanent 
impairment rating has been given regarding the knee . The record 
indicates that claimant's knee injury is tempo rary and that 
claimant lost insufficient time to entitle her to temporary 
total disability compensation. 

FINDINGS OF FACT 

1. Claimant wa s employed as a child development worker at 
the Glenwood State Hospital School on January Jl, 1979. 

2. Cl aimant fell in the parking lot at her employer's 
premises on January 31, 1979. 

J. Claimant's inju ry of January 31, 1979 resulted in 
claimant being treated for her left knee in February 1979. 

4. Claimant first expressed complaints regarding back pain 
to Dr. Hansen in Hay 1979. 

5. Claimant had an intestinal bypass in August 1979. 

6. The bypass surgery was not rela ted to the injury. 

7. Claimant had surgery to her back in 1982. 

8. The effects of the January 31, 1979 injury were confined 
to the left leg. It is not permanent. 

9. Claimant failed to prove by a prepondernance of the 
evidence that the back surgery and any resulting permanency was 
relat~· to the injury of January 31, 1979. 

10. Claimant did not lose three days of work because of the 
injury. 

CONCLUSIONS OF LAW 

l. This agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant was employed by Glenwood State Hospital School 
on January 31, 1979. 

3. Cl aimant sustained an injury arising out of and in the 
course o f her employment on January 31, 1979. 

4. C~aimant is not entitled to permanent partial disability 
compensation because of the January 31, 1979 injury. 

5. Claimant lost insufficient time to entitle her to 
temporary total disability compensat ion. 

ORDER 

IT IS THEREFORE ORDERED that claimant take nothing from 
these proceedings. 

Costs are taxed to defendants. 

Signed and filed this /_f ~ ay 
• of January, 1984 • 

EP M. AUi:l 
UTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAMES HANSEN, 

Claimant, 

vs. 

HUGHES STEEL ERECTION CO., 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

• 

File No. 614511 

R E V I 8 W -

R E O P E N I N G 

D E C I S I O N 

This matter came on for hearing at the Woodbury County 
Courthouse in Sioux City on November 30, 1983. The case was 
fully submitted at that time. 

A review of the commissioner's file reveals that an em
ployer's first report of injury was filed August 31, 1979. A 
memorandum of agreement calling for the payment of $271.38 in 
weekly compensation was filed September 18, 1979. A final 
report wa s filed October 23, 1979 indicating claimant had been 
paid six weeks of compensation. 

The record consists of the testimony of the claimant, 
iathleen Bansen, James Bughes, Loren Larsen, and Clarence 
Peterson; claimant's exhibits A through G; and defendants' 
exhibits 1, 2 and 3. 

ISSUES 

The issues for resolution are: 

1. Whether there is a causal connection between the injury 
and the disability; and 

2. the extent of permanent disability. 

STATEMENT OF TBE EVIDENCE 

Cl aimant, age 35, was employed by defendant employer on Julv 
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20, 1979. Claimant was a crane operator and testified that he 
had worked for defendant off and on since 1972. Claimant's 
duties included the operation, maintenance and transportation of 
a crane. On July 20, 1979, claimant was driving the crane over I 
a railroad crossing when the rear of the crane was struck by a 
train. Claimant testified that he was stiff and sore immediately 
foll o wing the injury. Claimant testified that he had good 
health prior to the injury. Be had no prior complaints of back 
pain. Be had a burn injury earlier. Be testified that just 
prior to the injury, he had successfully completed a FM physicall 
Claimant continued to work . Claimant testified that his physical 
condition became worse and worse, and that he started missing 
work on about July JO, 1979. Claimant sought treatment from 

I 
Allen w. Bronson, D.C., of Jefferson, South Dakota on July 30, 
1979. Claimant was complaining of neck pain, tightness in the 
neck, pain between the shoulders and in the chest, headaches, 
blurred vision, sleeping difficulties, mid-back pain, and low 
back pain. Physical and neurological examination was conducted. 
Pain and tenderness were elicited on palpation at the occiput 
especially on the right, C-2 and 3 right and left1 at C-7 and 
T-1 left and right. There was marked tenderness on palpation 
throughout the lumbar spine and especially over L-5 and S-1 I 
right and left. Reflexes appeared normal. X-rays of the 
cervical spine were negative for recent fracture, dislocation or 
marked osteopathology. The cervical x-ray showed a marked 
reversal of the cervical lordotic curve. X-rays of the lumbar 
spine indicated that Ferguson's perpendicular was anterior to 
the base sacrum and Ferguson's angle was increased to 49 degrees. 
Dr. Bronson diagnosed claimant 's condition as a traumatic strain 
of the cervical spine complicated by residual muscle spasm, 
myogascitis, radicualgia and occiptial neuralgia . Be also 
diagnosed claimant as having a traumatic strain of the lumbar 
spine complicated by residual muscle spasm and myofascitis. 
Claimant underwent chiropractic treatments for a period of time. 
Dr. Bronson indicated that claimant was totally disabled from 
the time of the accident until October 8, 1979. 

Claimant testified that he returned to work on October 7, 
1979. Be also testified that the relief from Dr. Bronson's 
treatment was only temporary and that he had a great deal of 
difficulty when he returned to work. Claimant indicated that be I 
had difficulty in repositioning the crane after it was moved. 
Re testified that the various maneuvers required in placing the 
outrigger s caused a lot of difficulty. Claimant testified that 
he had difficulty in performing his maintenance duties. In 
September 1979, claimant had seen Vernon G. Belt, M.D., of Sioux 
City. Claimant was given Tolectin and Norflex. Claimant only 1• 
saw Dr. Belt twice. Claimant testified that in April 1980, he 
was examined by John J. Dougherty, M.D., a Des Moines orthopedist. 1 
Claimant stated that he went on his o wn to see Dr. Dougherty. 
Dr. Dougherty diagnosed claimant's condition as possible cervical 
strain, dorsal lumbar sprain superimposed upon a mild scoliosis 
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in the dorsal spine and a slight increased upper dorsal kyphosie 
and an increased lumbar lordosie, with questionable early 
narrowing of the L-5/S-l disc space. Claimant was advised to do 
flexion and extension exercises and given a prescription for 
pain medication. Claimant was to report back to Dr. Dougherty 
two weeks later but did not do so . Claimant testified that he 
kept up treatment with Dr. Bronson. In January 1981 claimant 
commenced treatment with G. L. Taper, D.C. Claimant had treat
ments from Dr. Tapper for about a year and was diagnosed as 
having vertebrogenic radiculitis of the cervical spine. Claimant 
stated that his reason for ceasing treatment with Dr. Tapper was 
that he had no money to pay the bills. Claimant testified that 
he was given backrubs by his wife. Claimant states that he has 
limited himself in his car racing activities and in activities 
involving his children. 

Claimant then testified that he had an eleventh grade 
education and had received a GED. Be worked for a farmer, 
worked part-time in a blacksmith shop and was a yardman at the 
stockyards. Be also spent some time working 1n a warehouse 
where be filled orders. Be worked out of the operating engineers 
hall and became a journeyman. Claimant testified that he was 
laid off periodically. 

The record indicates that claimant saw Dr. Dougherty again 
in December 1982. Claimant stated that he was not working at 
the time. Claimant could walk on his toes and his heels. Bis 
forward bending was normal. Claimant's neck was tender to a 
■ini■al degree over the trapezius. However, motion of the neck 
was good. X-rays were taken and showed degenerative changes in 
the mid dorsal area, disc narrowing at L-5/S-l, and some lumbo
eacral scoliosis. Be did not think claimant had any permanent 
disability. Be diagnosed claimant's condition as follows: 

1. Apparent previous possible dorsal sprain, 
superimposed upon an increased kyphosis and lordosis, 
with what appears to be probably an old epiphysitis 
in the dorsal spine, questionable slight early 
narrowing of L-5/S-l with periodic bouts of pain, 
which radiate up into apparently the neck and with 
headaches, possible facet type pain in the dorsal 
spine. 

2. A list to the right with a long scoliosis to 
the right in the dorsal lumbar spine which appears 
different than before, etiology of this (?). 
Neurologically I think he is sound. 

On cross-examination it was revealed that when claimant was 
seeking treatment from Dr. Belt he was originally seeking 
treatment for a uninary infection. Claimant indicated that 
after the injury he continued to work. Re testified that his 
union card is suspended for nonpa}'lllent of dues. Be testified 
that he c~n operate any type of construction equipment. Be is 
involved in car racing and sells parts. Be owns his own welder. 

The last report of Dr. Bronson indicates as follows: 

CURRENT IMPRESSION 

Based on the radiographic findings, it ls 
apparent that Mr. James Hansen suffered a rather 
severe_ traumatic insult to the cervical spine 
resulting in a strain/sprain complex of the supportive 
soft tissues. As a consequence of this injury, 
there is a moderate cervical hypermobility, alteration 
in the area of stress and strain, and early Joint 
of Luschka Arthrosis between C-6, C-7 . Therefore, 
it must be assumed that the cervical spine is 
experiencing some degree of instability . 

Dr. Bronson set permanent disability at five 
percent of the body as a whole. 

Claimant's wife, Kathleen Hansen, testified that prior to 
the injury claimant was involved in a number of avocational 
pursuits, including racing, Little League, bike riding, and 
bowling. She also testified that claimant helps less with 
h~usehold chores than before. She testified that the roundtrip 
distance to Dr. Bronson's office is 40 miles (41 trips); 12 
miles for Dr. Tapper's (15 trips)1 and 20 miles for Dr. Dougherty (3 trips). 

James Hughes is the sole owner of Hughes Steel Erection 
Company. Be testified that his wife works in the office. The 
business involves the hiring of crane workers to assist in iron 
work. The witness testified that claimant had been an employee 
for some time. Following the injury, the claimant continued to 
work even though the crane which he was operating had been 
damaged. When the crane was fixed claimant worked on it The 
witness testified that claimant related back difficultie~ 
attributable to an infection. The witness indicated that he 
thought claimant was doing well in 1979 and 1980 because he 
voiced no complaints. The witness testified that when work was 
slack, claimant did maintenance. Be observed claimant through 
August 15, 1981 and noted that claimant did not appear to have 
any physical problems. The witness testified that claimant came 
in to see him on August 15, 1981 expressing interest as to 
whether work would be available. The witness testified that he th

ought claimant was seeking or had obtained employment elsewhere. I~! witness,testified that he told claimant to keep in touch if 
ngs didn t work out. Be then obtained another operator The 

witness testified that a number of other c rane operators w~re 
employed and that claimant came back in June 1982 and was 

empl oyed for a short period of time before being laid off again. 
A lengthy discussion of the people working in 1982 indicates 
that claimant was laid off in July 1982 and that claimant has 
not been replaced. The witness had no complaint about the 
claimant's work. 

Loren Larsen was employed as a construction company estimator 
for another construction company at the time of hearing. From 
July 1979 to May 1982, he was employed by defendant. At that 
time he carried a card as an iron worker. The witness testified 
that claimant always had ability as a crane operator and that he 
never heard claimant complain of pain. He testified that he 
recalled the circumstances of claimant's departure in August 
1981. Claimant stated that he was going to look elsewhere for 
employment. The witness testified that he worked closely with 
the claimant. 

Clarence Peterson is the job foreman and indicated that he 
was a working foreman. Re had a conversation with claimant 
whereby claimant stated that he was going to quit to better 
himself. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation matters. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employ
ment. Freeman v . Luppes Transport Co . , 227 N.W.2d 143 (Iowa 
1975). This agency cannot set this memorandum of agreement 
aside. Whitters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 
1970). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of July 20, 1979 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Bogls, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insuf Icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

4. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 

ANALYSIS 

Based on the foregoing principles, it is found that claimant 
has established his claim to additional compensation. Claimant 
has proven by a preponderance of the evidence that he sustained 
a permanent partial disability because of the July 20, 1979 
injury. Although the lay evidence would have us believe that 
claimant's ability to work inferred his lack of disability, the 
record shows a long and steady course of treatments during the 
period after claimant had returned to work. This constant 
return for treatment shows me that the claimant had some problems 
for a sufficient period of time to call the condition permanent . 

Although one might consider the factors of industrial 
disability to justify a substantial award in this case, one must 
look at the fact that c laimant worked for a sufficient period of 
time after he returned to work in order to reach an award that 
is fair to the parties. Claimant's departure from his employment 
in 1981 and 1982 do not appear to be related to the injury. 
Considering this together with the other elements of industrial 
disability, it will be found that claimant sustained a permanent 
partial disability to the body as a whole of five percent. 

FINDINGS OF FACT 

1. Claimant was employed by Hughes Steel Erection Company 
on July 20, 1979. 

2. Claimant was involved in a collision with a train on 
July 20, 1979. 

3. At the time he was driving equipment being used by 
Hughes Steel Erection Company in furtherance of its business. 

4 . Defendants filed a memorandum of agreement regarding a 
July 20, 1979 injury. 

5. Claimant hurt his back because of the injury on July iu, 
1979. 

6. The injury of July 20, 1979 caused permanent partial 
disability to the body as a whole. 

7 . Claimant 'c permanent partial disability to the body as a 
whole is five percent. 

8. Claimant incurred 1880 miles in seeking medical/chiropractic treatment. 
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1. Thie agency has jucisdiction of the parties and the 
subject 111a ttec. 

2. Claimant was employed by defendant-employer on July 20, 
1979. 

3. Claimant sustained an injucy arising out of and in the 
coucae of employment on July 20, 1979. 

4. Defendants will be ocdeced to pay unto claimant 25 weeks 
of pecaanent pactiol disability compensation at the stipulated 
rate of $271.38 per week. 

5. Defendants will be ordered to pay unto claimant $451.20 
in reimbuceement for travel expenses. 

ORDER 

IT IS TBEREPORE ORDERED that defendants pay unto claimant 
twenty-five (25) weeks of permanent pactial disability compensation 
at the rate of two hundred seventy-one and 38/100 dollars ($271.38) 
per week. 

IT IS PURTBER ORDERED that defendants reimburse claimant 
four hundred fifty-one and 20/100 dollars ($ 451.20) for mileage 
expense. 

Coats are taxed to the defendants. 

Interest is to accrue on this award pursuant to sect ion 8S.30, 
Code of Iowa, from the date of this decision. 

Defendants are to file a final report upon payment of this 
award . 

Signed and filed this kJ_ day of A~ust, 1984. 

JOSEPB M. BAUER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ALBERT J. BARTL, SR., 

Claimant, 

VB, 

QUAKER OATS, 

Employer, 

and 

IDEAL MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

• 

File No . 701202 

A R B I T R A T I O N 

DECISIO F' LED 
AUS t 31984 

r!NA INMJJUM. allO:SsQer 

INTRODUCTION 

This is a proceeding in arbitration brought by Albert J. Hartl, 
Sr., against Quaker Oats, employer, and Ideal Mutual Insurance 
Company, insurance carrier, for benefits as a result of an 
injury on April 22, 1982. On July 19, 1983 this case was heard 
by the undersigned . This case was considered ful ly submitted 
upon completion of the hearing. 

The record consists of the testimony of claimant and David 
Kennedy Norton1 claimant's exhibits 1 through 3: defendants' 
exhibits A through E1 and the deposition of Dennis Purcell. 

ISSUES 

The issues presented by the parties at the time of the 
prehearing and the hearing are whether c laimant received an 
injury arising out of and in the course of his employment; 
whether there is a causal relationship between the alleged 
injury and the disability on which he is now basing his claim1 
and the extent of temporary total, healing period and permanent 
partial disability benefits he is entitled to, section 86.13 1 
and section 85.38(2). 

PACTS PRESENTED 

Claimant who is a machine operator in the packaging department 
in instant oats testified that his job required him to run and 
maintain three lines of machines. Claimant stated he had to 

lift cases and rolls of paper as well as move pallets and dump 
barrels of waste product. Claimant testified that on April 22, 
1982 he went to help his boss move a dust collector that had 
fallen over and felt pain in his lower back. Claimant indicated 
he told his boss he had pain and may have injured his back. 
Cla imant testified that he completed his shift but had increased 
problems when going home. Claimant disclosed that the following 
day he was seen by a plant physician, given pain pills, and 
worked the rest of the day. Claimant was later placed in the 
hospital and two myelograms were performed. Later claimant had 
surgery. After being released by his ohysician, claimant 
returned to work at the same job he held at the time of his 
injury. Claimant stated he didn't do all of the lifting he did 
prior to the injury. Claimant indicated he still has pain most ' 
of the time which is aggravated by standing on the cement floor. 
Cl aimant stated that in the 70 ' s he had some chiropractic 
treatment but hadn't seen a chiropractor for a year prior to the 
injury. On cross-examination claimant revealed he holds the top 
job in his area . 

J 
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qavid Kennedy Norton testified that he works for defendant 
employer as manager of labor relations and indicated that prior l l 
to Apr~l of 1982 claimant was a highly regarded employee and an 
expert in tne instant oats area. Mr. Norton stated that claimant 
has had no performance problems since the injury. 

-Dennis Purcell, who testified by way of deposition, stated 
he is a supervisor for defendant employer and that claimant 
worked under him. Mr. Purcell indicated that claimant's job , ., 
requires lifting of cases of product weighing between 15 - 20 
pounds. Mr . Purcell disclosed that he was moving a dust collector 
with claimant on April 22, 1982. Mr. Purcell stated that they 
attempted to lift the dust collector but it was to heavy. Mr . 
Purcell indicated he couldn't remember if they were able to move 
it even a little. Mr. Purcell stated he did not hear a pop or II 
snap in claimant ' s back. Mr. Purcell testified that he couldn't 
recall claimant complaining about his back that day. Mr. Purcell 
stated: 

0, Since Mr. Rartl has returned to work which I 
believe the record shows was on September 20th, 
1982 or at least that's when he had been released 
to return to work, have you been his supervisor? 

A, Yes. 

I 
Q. And has he continued to do the same duties as 
before? I I 
A. Yes . 

Q. Before April 22nd, 1982? 

A. Yes. 

Q. Ras his job been changed in any way? 

A. Not since the episode with the dust collector, 
I can't recall any. 

o. Ras it been changed in any way to lighter duty? 

A. No, I don 't think so. 

Q. Prom your observations, is he able to do every 
duty or task on his job that he did prior to April 
22nd, 1982? 

A. Prom my observation, I think he can. It's 
obvious that he is still having trouble with his 
back but he has been doing the work. 

Q. Has he requested any restrictions? 
. 

A. No, 

Q. Has he been placed on any restrictions? 

A. No. 

On cross-examination Mr. Purcell indicated that it is 
essential to claimant's job that he is able to lift. 

w. E. Blair, D. C. , who testified by way of deposition , 
indicated he first saw claimant on October 31, 1973 . Dr, Blair 
gave a history of seeing claimant for back complaints during the 
1970's but last saw claimant on April 4 , 1980. 

] 
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David c. Naden, M,D ., who testified by way of deposition 

stated he is a specialist in orthopedic surgery and first saw l 
claimant on May 7, 1980. Dr. Naden next saw claimant in May of 
1982 and found evidence of a herniated disc. Dr. Naden stated 
that he received a history from claimant and opined that hi ~ 
work related injury had some bearing on his herniated disc. Dr. 
Naden stated: 

Q. Dr. Naden, I know that you responded to my 
request for a more recent report and I have a 
summary of that, but I have misplaced, or for some 
reason it has not been filed, your letter. What is 
your opinion of the present level of permanent 
impairment car ried by Mr. Bartl without regard to 
causation? 

A. Well, I would say that he has at least a 15 to 

l 
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17 1/2 percent PPD rating of the entire back as a 
result of his back affliction. 

Dr. Naden indicated that claimant had two to three percent 
or based on defendants' hypothetical five percent of his permanent 
impairment related to his prior condition . Dr. Naden attributed 
ten percent impairment to claimant's work related injury. 

On cross- examination Dr. Naden revealed that on June 30, 
1982 he performed a partial laminectomy at L3-4 level bilateral. 
Or. Naden indicated claimant would have been released to return 
to work ten to twelve weeks after the surgery . Dr. Naden 
testified that claimant should not be lifting over 50 pounds on 
a regular basis, and avoid extensive bending, or twisting of his 
back but he has not imposed any specific restrictions on claimant's 
activities. It would appear from his records that Dr. Naden 
returned clai~ant to work September 20 , 1982. 

APPLICABLE LAW 

~n employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on April 22, 1982 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant also has the burden of proving by a preponderance 
of the evidence that the injury of April 22, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v . L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility Is insufficient; a probability is necessary. 
Burt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N. W. 2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 197 4). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by• the trier of fact . Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Mu sselman, 261 Iowa 352, 154 N.W.2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956 ). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it Tesults in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained . Industrial disability 
was def ined i n Diederich v. Tri-City Railwar Co,, 219 Iowa 587, 
593 , 258 N. W. 899, 902 (l935) as follows: I t is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industria l disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

eunctional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

ANALYSIS 

The greater weight of evidence indicates that claimant 
received an injury arising out of and in the course of his 
employment with defendant employer on April 22, 1982. Although 
the memory of Dennis Purcell appeared lacking, he did remember 
having claimant try to move the piece of equipment claimant 
talked about and its weight. 

Although it was not raised by the parties as an issue at the 
beginning of the hearing some of the evidence defendants inquired 
into may lead one to think there was an issue of lack of notice 
of claimant's injury. The greater weight of evidence indicates 
that defendants had notice. Claimant ' s testimony in fact was 
not contradicted by the testimony of Dennis Purcell . Mr. Purcell 
merely indicated he had a lack of memory. The undersigned 
believes claimant when he states he told his supervisor of his 
injury. 

Claimant has also met his burden in showing he has a functional 
impairment of ten percent as a result of his injury on April 22, 
1982. The causal connection of such impairment is supported by 
the testimony of Dr. Haden as well as the testimony of claimant. 
This was a material aggravation of a preexisting problem. 

However, functional impai rment is only one of the factors in 
determining a person ' s industrial disability. Claimant is 47 
years old and has an eighth grade education. Claimant has spent 
the majority of his life working in jobs as a laborer doing work 
that requires lifting. In 1956 claimant started working for 
defendant employer and is a good worker. Since his injury 
claimant has r~turned to the job he had held at the time of his 
injury and has been abl~ to continue working wi thout complaints 
by his supervisors . Claimant is well motivated and has not had 
any reduction in actual earnings. Although claimant should have 
some restrictions on his activities, none have actually been 
placed on him. Based on the evidence presented it is determined 
that claimant has an industrial disability of fifteen percent as 
a result of his April 22, 1982 injury. 

Claimant raised the issue as to whether 86.13 benefits apply 
to this injury. Claimant's prior condition plus his own supervisor's 
lack of memory are adequate to make plausible defenses to 
claimant's action. Defendants have not appeared unreasonable in 
denying claimant's claim. 

• 
Claimant contends that defendants have to pay back the group 

carrie~ for payments that it made to claimant if claimant proves 
his injury arose out of and in the course of his employment. 
The undersigned finds no l egal authority nor has any been argued 
that would support such a holding. Section 85.38(2) only speaks 
of credit to be given defendants for payments under such a plan 
not the rights of the different insurance carriers or the ' 
employer. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are made: 

FINDING 1. On April 22, 1982 claimant was injured while trying 
to move a dust collector with his supervisor. 

FINDING 2. Claimant told his supervisor that he may have 
injured himself in trying to move the dust collector the day of 
or day after the injury. 

CONCLUSION A. Claimant r eceived an injury arising out of and in 
the course of his employment. 

CONCLUSION B. Claimant gave defendants proper notice of his 
injury . 

FINDING 3. Claimant's injury aggravated a preexisting back 
condition. 
FINDING 4. As a result of his injury on April 22, 1982 claimant 
has a functional impairment of ten percent (101). 

CONCLUSION C. Claimant met his burden in proving a causa l 
connection between his injury and the impairment on which he is 
basing this claim. 

FINDING 5. Claimant is forty-seven ( 47) years old. 

FINDING 6. Claimant has an eighth grade education. 

FINDING 7. Claimant's jobs prior to his employment with defendant 
employer were mainly as a laborer and required lifting. 

FINDING 8. 
1956. 

Claimant started working for defendant employer in 

Claimant has a good work record. 

Since his injury claimant has returned to the 

FINDING 9. 

FINDING 10. 
posi~ion be 
duties . 

held at the time of his injury and has performed his 

• 
FINDING 11. Claimant is well motivated and has not had an 
actual reduction in earnings. 

CONCLUSION O. Claimant has met his burden in proving that he 
has an industrial disability of fifteen percent (151) as a 
result of his injury on April 22, 1982. 

CONCLUSION E. Defendants did not unreasonably delay commencement 
of benefits. 

CONCLUSION P. The undersig ned does not have jurisdiction of the 
group carrier and does not have the authority to order defendants 
to reimburse the group carrier. 

TREREFORE, defendants are to pay unto claimant twenty-one 
(21) weeks of healing period benefits at a rate of two h~~dr3d 
seventy-nine and 14/100 dollars ($279.14) per week and seventy-five 
(75) weeks of permanent partial disability benefits at a rate of 
two hundred seventy-nine and 14/100 dollars ($279.1 4 ) per week. 

Defendants are to reimburse claimant for the following 
medical bills. 

Orthopedic Surgeons 
Donald Paulsen 
Mercy Hospital 
Marion Reights Pharmacy 
William Basler 

$1,625.00 
368 . 00 

6,003.07 
15.25 

401.00 
71 
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Defendants are to pa y unto claimant thirty-seven and 70/100 
dollars ($37 . 70) f or his mi leage expense. 

Def endants are to be given credit fo r all payments pr eviously 
■ade t o cla i■ant o r to the providers of medica l services, 
includ ing credit for the following. 

Mercy Hospita l 
Me r cy Hospital 
w. R. Basler, M. O. 
Orthopaed ic Sur geons 
Do nald Paulsen , M.o. 

$2,3 41.1 4 
3, 193 . 12 

165.00 
1,525.60 

294.40 

Accr ued benef its a r e to be made in a lump sum together with 
statutory intere s t at t he rate of ten percent (lOt) per year 
purs uant t o aecti on 85 . 30, Code of Iowa, as amended . 

Costs a r e t axed to defendants pursuant to Industrial Co11111issioner 
Rule 500-4 .33. 

· Defendants shall file a final report upon payment of this 
awarS, . 

• 

71-
S i gned a nd f iled this Jr day of August 198 4 . 

DEPUTY I ND USTRIA~OMM ISSIONER 

BEFORE THE IOWA INDUSTRI AL COMMISSI ONER 

MICHAEL M. ~ARVARO, 

Claimant. , 

vs. 

FRYE COPY SYSTEMS, 

Employer, 

and 

AMERICAN MUTUAL LIABILITY 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 
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This is a proceeding in review-reopening brought by Michael 
M. Harvard, the cl aimant, against Prye Copy Systems, his employer, 
and American Mutual Liability Insurance Company, the insurance 
carrier, to recover additional benefits under the Iowa Workers' 
Compensation Act by virtue of an admitted industrial injury 
which occurred June 8, 1979. 

This matter was heard in Des Moines, Iowa on January 5, 1984 
and conside red as fully submitted at the concl usion of the 
hearing. 

We shall be concerning ourselves with the nature and extent 
of claimant ' s disability, if any. 

Based upon the undersigned's notes, the record in this 
matter consists of the oral testimony of the claimant , claimant's 
exhibits A through i , and defendants' e xh ibits 1 through 11. 

The commissioner's file shows that the defendants have paid 
the claimant a healing period up to February 26, 1983 at the 
stipulated weekly rate of $177.32 and further that the defendants 
are paying an additional 50 week period of permanent part ial 
disability based upon a 10 percent functional impairment of the 
body as a whole , 

There is sufficient c redible evidence contained in the 
undersigned's notes to support the following statement o f facts: 

Claimant , age 40, married with three dependent children, a 

felon with three convtctionG, 1s cu rr entl y employ~d ir, Detroit, 
Michigan as a parki11g attendant •Jt a c,,,Jnt ry ,;lub . 

1 
Claimant fell on June 8, 1979 ~hile attempting to change a 

roll of carbon paper in his machine. Oil on the floor in the 
proximity of his work station seems to have been the cause. 
Cl aimant struck his head, injured his foot and lower back. The 
hospital records introduced supp<>rt the claim3nt' s testimony 
concerning the injury. (Claimant's exhibits X & YI 

Claimant began to experience low b:ick J1scomfJrt after his II 
head and foot pains subsided. A series u[ ~xaminat,ons conf i rmed 
that claimant has a medical problem at the L-5 level. (Cl . e xs. O 
& El Claima nt's treat ing physi c i3n, John H. Kelly, M.O., reports 
his most recen t findings as follow~: (Cl. ex. A) 

Michael Harvard was originally St>en by us July 12, 
1979, one month following an inJury to his back. 
At that time, we felt that ht> h;id a midli11e ,Hsc 
protrusion. We followed him ind treated hi,n 

• conse rvatively following the injury. His course of 
recovery was protracted. He was admitted to the 
hospital in December 1979, and a myelogram show~d a 
defect at the L4-5 level. An epidural in Jection of 
Cortis~ne afforded some relief of pain. In December, 
he was referred to Dr. Oubansky f~ r a second 
opinion. After or. Oubans ky's co11su ltation, I lost 
track of him and did not see him again until 1983. 
Apparently, he had 11ot returned to work or had much 
treatment over that period of time. 

We saw the patient April 7, 1983 and referred him 
for a CAT scan. The CAT scan showed some pathologic 
changes at the L4-5, LS-Sl levels. Objective 
findings at that time were not remarklble. Neuro
logically, he is intact. 

I think that the findings are compatible with his 
original injury; however, I am not ce rtain of the 
extent of his disability. It would be my opinion 
that the patient could return to light work. lie 
does, in my opinion, have approximately a 10\ 
permanent partial impairment of the body as a who l e 
as a result of the back condition which is the 
direct cesult of the fall he des~ribed in 1979. 

J l 
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Marvin Oubansky, H.O., in his report of February 28, 1983 I 
(Defendants' exhibit 9) agrees with Or . Kelly's medical opinion. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of June 8, 1979 is causally related 
to the disabi l ity on whi ch he now bases his claim. ~~dish 
v. f'ischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl ~ 
v. L. o. Boygs, 236 Iowa 296, 18 N. W.2d 607 (1945). A possibillt 
Is insuffic ent; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 H. W.2d 732 (1955). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. to wa _Meth~dist Hospita~, 251 
Iowa 375, 101 H.W . 2d 167 (1960 ). 

In applying the foregoing legal principles to the case at 
hand, it is clear that the claimant has sustained his burden of 
proof by establishing that his current complaint s of low back 
and leg discomfort are causally connected to the wor k injury 
under review. 

I 
I As claimant has an impairment to the body as a whole, an 

industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tei-City Railw'!_Y Co~, 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to I 
mean 'industrial disability' or loss of ea rning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man .• 

The opinion of the supreme court in Olson v. Goo~ear 
Service Stores, 255 Iowa 1112, 11 21, 125 H.W.2d 2Sf;~2°51 -(1 963) 
c ited with appr oval a decision of the industrial commissioner 
for the following proposition: 

Disability• • • as defined by the Compensation Act 
means industrial disability, although functiona l 
disability is an element to be considered ••. In 
determining industrial disability, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inabil ity, 
because of the injury, to engage in employment fo r 
whi ch he is fitted. • • • • 

In applying the foregoing legal principles to the case at 
hand, it is concluded that the claimant has sustained an industr1 
disability of 20 percent of the body as a whole. The report of 
Timothy J. King, M.A., CRC (Cl. ex. Z , Def. ex. 11) is particular! 
helpful to the undersigned in assessing claimant's disability. 
The report confirms the undersigned's impression that retraining 
of the claimant will be a difficult task due to his educational 
deficiences. Claimant appears to have a weight lifting limitatio 
of 15 to 20 pounds. It is clear that claimant's future employ•ent 
activities will be limited to physical activities as opposed to 
mental activities and necessarily based upon claimant's current 
complaints of pain, his job opportunities are and will be 
limited. 
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Notwithstanding cl~im~nt's cu~ rent reluc tance to accept 
conservlltive surgery, it is the view of the undersigued, based 
upon mllny years of experience, that claimant's physi cal complaints 
will ultimately increase sufficiently to where a change o f heart 
will occur. In the absence of a future intervening cause, 
defendl!nts Shllll be responsible for the attend i ng medical 
expenses . 

THEREFORE, after having seen an~ hear~ the witnesses in open 
hellrin~ llnd after taking into account all of the cr~Jible 
evidence contained in this record, the Collowi rq f111,!i

11
3i:; of 

fllct are mllde: 

1. Thl!t this agency has jur1sdict1on of the p~rsons and 
the subject mlltter. 

2. Thllt on June 8, 19 79 cl1im.1nt sustain<?o an a<imitted 
industrial injury which a r ose out of lnd in th" ·nurse of 
c laimant's employment. 

3. That all o f claimant's attendin9 medtcal expensos have been pa id. 

4 . That the claimant's healing period ended on february 26, 198). 

5. That the claiman t has been paid a SO week per i od of 
permanent partial disability for a 10 percen t functional impair
ment of the body as a whole. 

6. That the c laimant's physical activities have been 
curtailed and that such cur tailment 1s causally connected to the 
injury under review. 

7. That retraining of the c laimant will be difficult due 
to his educational deficiences both past and future. 

8. That claimant' s future joh opportunities aro soverPly 
restricted due t o his inability to accep t and r e ta in formal 
instruction. 

9. That based upon c laimant 's three prior felony convictions, 
future employment requiring bonding will be difficult. 

10. Claimant llppears to be in need of future medical care 
in the form of corrective surgery. 

11. That the claimant is found to have sustained an industrial 
dlsability of 20 per cent of the body as a who le. 

TffBREPORB, IT IS ORDERED that beginning on January 10, 1984 
defendllnta shall pay the claimant an additional fifty (501 WPP~ 

period of permanent partial disability at the rate of one 
hundred seventy-seven and 32/100 dollars ($177.32) per week 
together with statutory interest from the date duo. Any accrued 
benefits are payable in a lump sum. 

Cos ts, in accordance with Industrial Commiss ioner Rule 500- 4.33, 
are charged to the defendants. 

S igned and filed this~~ dey o f August, 1984. 

Coples To: 

E H MUELLER---------

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TIIE IOWA INDUSTRIAL COMMISSIONER 

HARVEY DAVID HASCALL, 

Claimant, 

vs . 

KAY WOLTMAN d/b/a SHELBY MARKET: 

Employee, 

and 

HAWKEYE SECURITY INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

fILE NO. 731598 

A R B I T R A T I O N 

D E C I S I O N 

This is a proceeding in arbitration brought by Harvey David 
Hascall , claimant, against Kay Woltman d/b/a Shelby Market, 
employer, and Hawkeye Security Insurance Company, insurance 
carrier. Claimant alleges that he sustai ned an injury to his 
bac k on April S, 1983 for which he seeks benefits. The hearing 
commenced June 22, 1984 at the Pottawattamie County Courthouse 
in Counc i l Bluffs, Iowa with Michael G. Trier, Deputy Industrial 
Commissioner presiding. The c laimant appeared in person with 
his attornev James E. Tho rn. The defendant, Kay Woltman, 
appeared in person and with Gregory G. Bacntsen, the attor ney 
representing both defendants. The case was considered· fuily 
submitted upon conclusion of the hearing. 

The record in this proceeding consists of the testimonies of 
Harvey David Hascall, Anthony Gress and Kay Wol tman. Claimant's 
exhibits 1 through 31 inclusive were admitted i nto evidence. 

ISSUES 

The issues presented by the parties at the time of hearing 
are a determination of claimant ' s entitlement to benefits for 
temporary total disability, healing period and/or permanent 
partial·disability and whether claimant is entitled, under 
section 85.39 of t he Code of Iowa, to reimbursement for the 
expense of a medical examination performed by Ronald K. Hiller, M. D. 
The issues also include a determination of cla imant's entitlement 
to compensation for mileage and a determination of the costs of 
t his proceeding. 

It was stipulated by the parties that c laimant did sustain 
an in ju ry arising out of and in the cou rse of his employment and 
that a causal connection existed between that injury and the 
disability whic h claimant presently exhibits. It was also 
stipulated thM the rate o f compensation is $155.03 per week in 
the event of an award. 

REVIEW Of THE EVIDENCE 

Claiman t testifled that he is 48 years of age and wa s born 
February 2, 1936 in Erickson, Nebraska. He stated that his 
height is five f eet six inches and his weight is 135 pounds. 

Claimant testified that he attended grade school at Shelby , 
Iowa where he completed the seventh grade but quit wh i le in the 
eighth g rade. He entered the air for ce when he was 17 years old 
and was dishonorably discharged in 195S. 

Claimant described a work history which consisted primarily 
o f al ternating employment between Smith Gr ocery and Locker in 
Des Moines, Iowa and Disco Mart, a cha in store in Oregon , prior 
to the commencement o f his employment at Shelby Market. The 
work he performed at both of those previous places of employment 
consisted of cutting meat . Claimant stated that in 1981 he 
returned to Shelby to live with his mother and commenced his 
employment at the Shelby Ma rket. 

Claimant testified that when working for Smith Grocery and 
Locker and Disco Hart he would carry beef quarters which weighed 
l!S much as 200 pounds. Re stated that at the Shelby Market the 
meat came in boxes ~h ich weighed in the range of 50 to 100 
pounds each. The boxes contai ned pieces of meat weighing 
generally in the range o f 40 o r SO pounds. He stated that the 
boxes came to the market by t r uck and that he unloaded them from 
the truck using a cart and stacked them in the cooler. He 
stated that when meat was needed he sometimes took it fr om cne 
cooler a piece at a time and sometimes by taking the entire box. 

Claimant testified that on April 5, 1983 he was unloading a 
truck putting boxes of meat in the coole r when he injured his 
back. 

Claimant stated that prior to August S, 1983 his back was 
average. Be stated that he could move the boxes without any 
problea. Re related that in 1976 he had injured his back 73 
lifting- and that he underwent surgery f ollowing whic h he wa s off 
work for llpproximately three and one-half months. He related 
that following that surgery he worked briefly but shortly 
thereafter quit and did not return to continual regulllr e■ploy-
■ent until approxi■ately t wo years following the surgery. 



Claimant testified that upon injuring his back on April 5, 
1983, he ceased working and sought treatment from Charles L. 
Pigneri, O.O., in Oakland, Iowa. He stated that he traveled 40 
miles, r ound trip, each time he saw Or. Pigner1. He related 
that Or. Pigneri referred him to Behrouz Rassekh, H.O., in 
Council Bluffs. Claimant testified that or. Rassekh's office is 
approximately ◄O miles each way from Shelby and that the office 
is located by Jennie Edmundson Memorial Hospital. 

Claimant testified that after undergoing diagnostic tests, 
including a myelogram, Dr. Rassekh recommended surgery and that 
such was eventually performed. 

Claimant testified that his back still hurt when he returned 
to work in early August, 1983. He stated that he went back to 
his old job but that Kay Woltman helped with the lifting. He 
stated that he tried to work but that he felt he could not 
handle the job and quit in November, 1983. Claimant related 
spending the winter of 1983-1984 in Oregon where he did not 
actively seek work. He stated that his back improved and he 
retu~ned to Iowa in Har ch, 1984 whe re he commenced work at the 
embers Cafe in Avoca, Iowa. He described his duties there as 
cooking hamburgers and steaks. He related that he had to lift 
35 pounds once each day, but that generally someone else did the 
lifting for him. Re stated that the job required eight or nine 
hours of continued standing each day and that his back and left 
leg starting hurting again so that he quit approximately t wo or 
three weeks prior to the hearing in this ca se. 

Claimant testified that he plans to go back to Oregon but 
that he does not know what he could do in the way of employment. 
Be does not believe he could cut meat due to the lifting which 
that occupr ~ion requires. He related making contact with the 
Iowa Vocational Rehabi litation Agency but stated that his case 
had not progressed any further. 

Claimant testified that he does not think he could perform a 
job which required him to be on his feet for more than approxi
mately two hours cont1nuously. Re stated that the pain he 
endures is worse in the mornings and that it 1s aggravated when 
he sneezes, and when he sits down or gets up. He stated that he 
feels that his recovery from this most recent surgery is progressing 
similar to the recovery from the first. He stated that he is 
not currently taking any medication. 

On cross-exam ination claimant related that when working at 
the Shelby Harket he spent approximately half of his time ln the 
produce- and dairy departments. Claimant related that following 
his first surgery he supported himself playing pool and that 
when he had returned to Shelby, Iowa in 1981, he worked part
time bartending. 

Claimant testified that he had been paid in full for the 
compenaatlon due duclng the time he was off work following the 
injury and that the defendants had paid all expenses incurred 
for his medical care. 

Anthony Gress testified that he resides in Shelby, Iowa and 
has most of hie life. Re stated that he has been in the drywall 
construction business foe approximately 30 years and that during 
the last 14 years he has been self-employed running his own 
business which serves an area within a 150 mile radius of 
Shelby, Iowa. 

Gress testified that he is 49 years old and has known 
claimant since approximately the age of 13. He stated that he 
has had contact with c laimant over the years on the occasions 
when cl aimant did return to Shelby and that he has seen cl aimant 
approximately four times per week since claimant returned to 
Shelby in 1981. He stated that he felt that claimant was a good 
worker, made his own way and was not afraid of work. He stated 
that prior to claimant's most recent surgery he was agile but 
that c laimant now moves around like an old man. 

Kay Woltman testified that she owns the Shelby Market 
Grocery Store and has for approximately two and one-half years. 
She testified that claimant quit his employment with her and 
told her that he was doing so because he would not work with one 
of the other employees. She stated that claimant had initially 
told her he was going to take some time of f but that when the 
time off ended he did not return to wor k. 

Woltman stated that before April 5, 1983 cl aimant handled 
the meat, produce and milk without any apparent difficulty but 
that she could tell a difference in his activity after the 
surgery. She also stated that the claimant was doing his job 
satisfactorily before he quit and that she had been available to 
help with the lifting whenever such was required. 

Claimant's exhibit 24 relates that claimant was released to 
return to work on August 8, 1983. 

In exhibit 26, a report dated November 17, 1983, or. Rassekh 
states: 

As far as the cause and relationship is concerned, 
patient related the April 5, 1983 onset of the pain 
to putting some meat in the cooler . One could say, 
with the fact that he has had previous disc removal 
at the same level on the opposite side, that he did 
have disc degeneration but the accident probably 
was an aggravating factor. 

Due to previous injury and as you will see in the 

Office Notes, he was given apparently a 20\ partial
permanent disability after his operation in Oregon. 
At the last visit on September 8, 1983 Mr. Harvey 
Hascall was given a partial-permanent disability of 
25\ total as a whole body which would be an increase 
of 5\. 

In exhibit 27, a report dated June 8, 1984, or. Miller 
states: 

This gentleman, in my opinion, has a 30\ total 
permanent impalement to the body as a whole. 1 
would generally rate this as 20\ related to the old 
injury and 10\ related to the new injury. I think 
that there ls a positive causal relationship 
between this gentleman's problem and his incident 
while he was lifting at work on April 5, 1983. 

exhibit 11 is a report from Donald T. Smith, M.O., the 
surgeon who performed claimant's first back surgery. The report 
ls d~ted September 9, 1976 and states: 

The patient named above wa s re-examined in my 
office on 20 August, 1976. Mr. Bascall attempted 
to return to work as a meatcutter (sic) but was 
unable to continue because of pain with excessive 

• bending, lifting, etc., associated with that 
occupation. He tells me that he is hoping to 
enroll in a card dealer's school and I heartily 
would ~,ncur that considering his physical status 
that this type of employment would be more suitable 
for a long term beneficial back result. 

. . . -
It would be my opinion Mr. Hascall has made an 
excellent recovery from his recent lumbar surgery. 
Be is having some modest residuals both from his 
original injury and surgery which I would feel 
could be considered mild to mildly moderate from a 
physical impalement standpoint. The patient has a 
transitional type of lumbosacral back and 1 believe 
may have further difficulty with extreme activities 
and I would concur as stated in his seeking lighter 
type of employment. I believe his condition is 
stationary at this time and could be considered for 
closure. 

Claimant received compensation for the 1976 injury. The 
order of the Workmen's Compensation Board is in the record as 
exhibit 13 and the pertinent part thereof states: 

The Evaluation Division has conside red the 
medical repocts and all othcc information submitted 
regarding your injury or disease, and has determined 
that you are entitled to an award of permanent 
partial disability .•. 

The Board ~inds and therefore ORDERS you entitled 
to compensation for temporary total disability 
inclusively from 

March 8, 1976 thru August 20, 1976 less time 
worked ; AND the Board ORDERS the named insurance 
company to pay you an award of compensation equal 
to 64 degrees for 20 percent unscheduled disability 
resulting from injury to your low back. 

Claimant's exhibit 30 ls a mileage c laim for 760 miles of 
travel and exhibit 31 is a statement of costs involving expendi
tures made in the prosecution of this case. 

ANALYSIS AND APPLICABLE LAW 
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The claimant has the burden of proving by a preponderance of 

the evidence that the injury of April 5, 1983 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). I 
Lindahl v . L. O. Boiis, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility ls insu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1 ). 

Ors. Rassekh and Hiller relate claimant's current disability 
to the injury of April 5, 1983. There is no contradictory 
medical evidence in the record and, consistent with the st1pulatiG 
of the parties, a causal connection between the injury and the 
disability is found to exist. I An employer takes an employee subject to any active or 
dormant health impalements, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zie~ler v. United States Gypsum Co., 252 
Iowa 613, 620, 106 N.W. d 591 (1960), and cases cited. 

While a claimant is not entitled to compensat ion for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (19S6). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
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recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler 252 Iowa 613, 
620, 106 N.W.2d 591, 595 (1960). 

In exhibit 26 Dr. Rassekh noted that the accident probably 
aggravated claimant's preexisting back condition. As shown at 
page 9 of exhibit 29, the most recent surgery disclosed an 
extruded disc fragment beneath the nerve root and was removed. 
It is clear that if the injury is termed to be an aggravation, 
that it certainly is a material aggravation. 

There is no concise evidence in the record of the amount of 
functional impairment which claimant exhibited following the 
1976 surgery. Exhibit 13 awards him compensation for 20 percent 
unscheduled disability resulting from an injury to his low back. 
Whethe r that 20 percent refers to functional impairment or a 
conc~pt similar to industrial disability as used in Iowa is 
unclear. Dr. Rassekh believes claimant to presently have a 25 
percent impairment and Dr. Miller believes claimant to have a 30 
percent impairment. Although De. Rassekh speaks in terms of 
disability, his testimony, as shown in the depositions and 
reports, is interpreted by the undersigned to mean impairment 
rather than industrial disability. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railwax Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It is therefore 
plain that the legislature intended the teem 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963) 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability••• as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ••• In 
determining industrial disability, consideration 
mar be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted. • • • * 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted . 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963). 

Prom the experience of the undersigned, a functional impair
ment of 20 percent of the body as a whole would be unusually 
high for the type of surgery claimant underwent in 1976 if the 
same is measured using the same standards and factors as are 
commonly used by physicians in the State of Iowa at the present 
time. It snould be noted that the 20 percent rating does not 
appe~r in a medical report. Claimant's present total functional 
impairment is found to be in the range of 25 to 30 percent. 

Claimant has little in the way of demonstrated work skills 
which would enable him to be gainfully employed at the present 
time if he cannot perform heavy lifting. or. Rassekh has 
suggested a 50 pound lifting limitation and avoidance of repeated 
bendtng and lifting. After two surgeries claimant certainly 
should not be carrying beef quarters or boxes of beef weighing 
nearly 100 pounds. Claimant has exhibited problems with pro
longed standing as would normally occur working as a meat cutter 
or as a co~k. Even claimant's employer has noted a difference 
in his act1v1ty since the injury. 

Claimant's age is such that complete retraining is unlikely. 
He has not demonstrated the capacity for further formal education. 
His efforts at rehabilitation would best be directed to the 
grocery or food service business where he does have some back
ground and experience. Although no direct testimony was intro
duced, one would expect that claimant would be skilled in 
evaluating the quality of meat as a result of his experience in 
cutting meat for retail sales. 

Although claimant does possess marketable skills, his 
inability to perform moderate and heavy lifting will eliminate 
him from employment at a majority of the places where he would 
otherwise be suited to work. 

and 
His 

Claimant has not actively sought rehabilitation, however, 
does not appear to be highly motivated to return to work. 
past employment history contains a number of job changes. 

It should be noted that claimant was steadily employed 
i11111lediately prior to the injury working as a meat cutter. It 
should ~lso be noted, however, that the duties of working as a 
meat cutter caused the injury to occur. Claimant probably was 
able to work at his own pace while at the Shelby Market and it 
is apparent that it will be difficult for him to find employment 
for which he is now presently suited. 

The primary issue i n this case is a determination of the 
amount of disability which is related to claimant's April 5, 
1983 injury. Dr. Hiller felt that claimant 's impairment had 
i ncreased by 10 percent as a result of the injury and Dr. 
Rassekh felt that the increase was in the range of 5 to 10 
percent. The evidence indicates a conflict between the 20 
percent disabHity awarded by the Oregon Workmen's Compensation 
Board and the impairment rating which Dr. Rassekh would normally 
impose following a procedure similar to that which claimant 
underwent in 1976. It can fairly be concluded that Dr. Rassekh 
does not appear to agree that claimant 's preexisting impairment 
was 20 percent. It is therefore concluded that claimant ' s 
functional impairment increased by 10 percent of the body as a 
whole as a result of the April 5, 1983 injury. 

If claimant ' s disability were to be measured industrially, 
it would fall in the range of 40 percent. If an evaluation were 
to be made of his industrial disability following the 1976 
injury, a rat ing of approximately 20 percent would be reasonable. 
It is therefore found and concluded that when the disability 
arising from the April 5, 1983 injury is measured industrially, 
that the same is 20 percent of total disability. 

Claimant's mileage claim, as shown in exhibit 30, is supported 
by the testimony and other exhibits and such will be allowed in 
full. 

The statement of costs, as shown in exhibit 31, will be 
allowed in accordance with Industrial Commissioner Rule 500-4.33 
as to the charges of $115.00 and $32.40 respectively charged by 
Rex M. Blair, Associates. The expert witness deposition fee 
charged by Dr. Rassekh will be limited to $150.00 in accordance 
with Iowa Code section 622.72. 

Under section 85.27 of the Code of Iowa the em~loyer Has the 
right to choose the medical care which an employee shall receive. 
That section provides a method of resolving a dispute if the 
employee is dissatisfied with that ca r e. In this case it is 
unclear as to whether claimant was directed to Dr. Pigneri or 
whether he chose to see Dr. Pigneri on his own. In any event, 
the defendants acquiesced in care by Dr. Pigneri and the resulting 
care by Dr. Rassekh . Such, in effect, makes those physicians 
the physicians retained by the employer foe purposes of section 
85.39 of the Code of Iowa. An evaluation of permanent disability 
had been made by Dr. Rassekh and claimant apparently felt the 
same to be too low. Application for independent examination was 
made and the employer resisted the same. It should be noted 
that the employer did, at all times, have the right to require 
claimant to submit to an examination by another physician. It 
apparently chose not to do so and such confirms that Dr. Rassekh 
was a physician retained by the employer . It is therefore 
concluded that claimant is entitled to an independent ~xamination 
from Ronald K. Miller, M.O., and that the employer shall be 
responsible for the cost thereof in the amount of $103.00. 

FINDINGS OF FACT 

l. Claimant is a resident of the State of Iowa and his 
place of empl~ment at the time of injury was in the State of 
Iowa. 

2. Claimant injured his back on April 5, 1983 while moving 
boxes of meat in the cooler at his employer's place of business 
in Shelby, Iowa. 

3. At the time of injury claimant was employed by Kay 
Woltman d/b/a Shelby Market working as a meat cutter and in the 
produce and dairy departments of the grocery store. 

4 . Following the injury claimant was medically incapable 
of performing work in employment substantially similar to that 
he performed at the time of the injury from April 6, 1983 
thro4gh August 7, 1983. Claimant returned to work on August 8, 
1983. Claimant was paid compensation for the time he was absent 
from work between April 5, 1983 and August 8, 1983. 

5 . The injury claimant sustained resulted in 10 percent 
permanent impairment of the body as a whole. 

6. Claimant's rate of compensation is $155.03 per week. 

7. Claimant received medical care from Ors. Pigneri and 
Rassekh, which care was reasonable and necessary for treatment 
of the injury. 

8. Claimant has a 10 percent functional impairment as a 
result of the injury. Be is restricted in his ability to lift 
and perform repeated actions in the nature of lifting and 
bending. 

9. Claimant is 48 years of age. He dropped out of school 
during the eighth grade and has had no further formal education. 

10. Claimant's work experience is primarily in the area of 
meat cutting, but he does have a limited amount of experience as 
a cook, grocery store produce manager and grocery store dairy 
section manager. 

11. Claimant is not highly motivated to find gainful 75 
employment. 

12. Claimant was able to return to work with the defendant 
employer but left at his own choosing. Subsequently he has not 
found other continuous gainful employment. 

,I 



13. Claimant had a preexisting impairment and disability 
•rising from an injury which he sustained in 1976 . 

14. In obtaining medical care claimant traveled a total of 
760 miles. 

15. Clailffllnt incu rred costs in the prosecution of this 
proceeding in the total amount of $297.40 as shown on exhibit 31 
and charges in the amount of $103.00 for obtain ing an examination 
and report from Ronald K. Hiller , H.D. 

CONCLUSIONS OP LAW 

This agency has jur isdiction of the subject matter of this 
proceeding and of the parties hereto. 

The injury c laimant sustained to his back on April S, 1983 
arose out of and in the course of his employment with Kay 
Woltman d/b/ a Shelby Market. 

Claimant's healing period ran from April 6, 1983 until 
August 7, 1983, both dates inclusive, for which he has been 
fully paid compensation by defendants. 

As a result of the injury claimant is permanently partially 
disabled to the extent of 20 percent of total dis ability when 
the same is measured i ndustr i al ly. 

Claimant is entitled to reimbur sement f o r the expenses 
incurred in obtaining an examination and report fr om Ronald K. 
Hiller, N.D., in the amount o f $103.00. 

Claimant is entitled to receive payment for traveling 760 
miles in obtaining medical care at the rate of $.24 per mile for 
a total amount of $182 . 40 . 

Claimant is entitled to r eimbursement for the costs of this 
proceeding in the amount of $297 . 40. 

ORDER 

IT IS TBBRBFORE ORDERED that defendants pay c la imant one 
hundred (100) weeks of compens ation for permanent partial 
disability at the rate of one hundred fifty-five and 03/100 
dollars ($15S.03) commencing August 8, 1983. Defendants shall 
pay all past due amounts in a lump sum. 

IT ~S FURTHER ORDERED that defendants pay interest pursuant 
to sec tion 8S.30 of the Code of I owa. 

IT IS FURTHER ORDERED that defendants pay claimant one 
hundred three and no/100 dollars ($103.00) for the expenses of 
an independent medical examination under the provisions of 
section 8S.39 of the Code of Iowa. 

IT IS FURTHER ORDERED that defendants pay c laimant one 
hundred eighty-two and 40/100 dollars ($ 182 . 40 ) as reimbursement 
for eapenses incurred for transportation necessary to receive 
medical care for the injury. 

IT IS FURTRBR ORDERED that defendants pay to claimant the 
coats of t i.i s action in the amount of t wo hundred ninety-seven 
and 40/100 dollars ($297. 40). 

IT IS PURTRBR ORDERED that defendants file an activity 
report within twenty (20) day~rom the date of this decision. 

Signed and filed this 2-f day of August, 1984 . 

~rM/)JJ/v 
DEPUTY INDUSTRIAL COHHISSIONBR 

BEPORE THE lOWA INDUSTRIAL COMMISSIONER 

------------ --------- -----------
Claimant, 

vs. 

PULLEY PREIGHT L1NE5 , 

Employ 

and 

CARRIERS INSURANCE COMPANY, 

Insurance CarrtPr, 

f'il~ No. 700755 

A p p E l\ L 

D E C I s l N 
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Defendants. ---------·----'····· · ·----··· -'"'! OIIISIIUll ~ I 

STATEMENT Of' TIIE CASE 

• Defendants appeal from a proposed review-reopening decision 
wherein claimant was award.ed additional temporary tot~I disab1lit1 •1 
benefits and medical ~xpenses. The record on appeal consists of 
the transcript of the review-reopening proceedings; claimant's 
~xhibits l through 36; dPfPndants' exh1h1ts A through I: the 
deposition testimony of JamPs L. 81essman, M.O.; and the briefs 
and filings of all parties on appeJl. 

ISSUES 

The issues on appeal are extent of temporary total benefit 
period and entitlement to permanent partial disability benefits. 

11 

Rev1 ew op THE EV 1 DENCE f 
1 The parties stipulate that the applicable rate of compensatio1 

is $328.6S per week. (Transcript, page 15) Claimant was 33 
years old at the t ime of the hearing. HP is married and has 
three ch i ldren. Claimant graduated from high school in 1968 and 
has had no subsequent schooling or formal training. (Tr., pp. 
S-6) He worked as a laborer and mach1ne operator in a factory 
following graduation, and then drove trucks for various employers 
He began driving for defendant employer in November of 1981. 
(Tr., pp. 8-14) His duties included loading ~nd unloading! and 
he was paid by mileage and an hourly rate. His gross earnings 
w-?re approximately $S8 4 a week . (Tr., p. 14) On April 13, 1982 
claimant was assisting in the loading of his traile r when he 
stepped back and fell between the trailer and the dock, inJur1ng 
his left l eg and left buttock. (Tr., pp. 18-19) Claimant drove 
the load to Des Moines, reported the 1nJury, and was sent to 
Herbert Rosen, 0 . 0., the company doctor. (Tr., pp. 19-20; 
De fendants' Exhibit ll Dr. Rosen reported his fi ndings as: 
"Skinned leg and s kin loss L outer thigh, Hematoma very large L 
inner lower leg: L h ip pain - pulled pain into L shoulder: neck 
tightening up: sweat attack." (Def. Ex. Cl Cla imant returned 
home and consulted George Begstrom, M.O., for treatment of the 
blood clot below his left knee. He was released by Dr. Hegstrom 
to return to wor k on April 26, 1983. (Def. Ex. C, Tr., PP• 20-2lt 
Claimant testified that his left buttock , left side and tailbone 1 

was tender, but his doctors believed it would improve with time. 
(Tr., pp. 21-22) Cla imant continued to drive a semi truck 
thr ough the summer and into the fall, but his tailbone became 
more painful, and he was referred by Dr. Hegstrom to Ma rk 
Brodersen, M.D., an orthopedic surgeon. (Tr. , pp. 22-23: 
Claimant's Ex. 2) or. Brodersen saw claimant on October 5 , 1982 
and advised sitz baths, one week of rest, and the use of a ring 
cushion. (Cl. Ex . l) Or. Brodersen report~d that claimant 
suffere~ from coccydynia. 

It is my feeling that Mr. Hass su ffers from a 
problem called coccydynia. I believe that hi s 
stated cause of pain is correct. I think that a 
fall such as he describes could cause the type of 
problem that he is having at this point. In . 
regards to the question about the x-rays, 1t 1s my 
feeling that he does have a sl ight abnormality oC 
the tip of the coccyx or tailbone. It i s not 
possible to determine from his initial x-rays 
whether or not this was presen t prior to his 
in juries. I thin k that this may be merely an 
anatomic abnormality and does not necessarily 
represent a fracture. In regards to his prognosis, 
1 feel that in general these patients continue to . 
have a long-term period of discomfort and aggravation. 
Generally, thPy do seem to gradually improve as 
time passes, however. 

In regards to h i s cu1rent status r, at this 
point in time, would have nothing other to add in 
regards to treatment. Because he continues to have 
a signi fi cant amount of discomfort, 1 have referred 
him to Doctor Blessman at the Mercy Medica l Center 
Pain Clinic in Des Moines. (Cl. Ex. 2) 

J 
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James L. Blessman, H.D., examined clai mant in November 1982 ' 
for complaints of persistent pain in the sacrum and coccyx 
reg ion. (Def. Ex . F) Dr. Blessman noted: 

Physical examination he r e revealed an antalg ic 
gait, especially on the left. Range of motion of 
his spine was normal. His neurological reflexes 



were within normal limits and s ensati on was Intact. 
Palpation of the coccyx, both externally and by 
rectal examination, was extremely painful. 
Impression: Coccyodyn1a (sic) with no evidence or 
r adiculopathy. 

He was seen by our Anesthes1olo9ist, Dr. Dana 
Simon, who concurred with the above diagnos i s and 
gave him a caudal ep1dcral steroid in Jec tion. The 
patient got immediate complete rel1 P.( from his 
chr onic pain problem; however, the pain reli t>( 
l asted only approxi■ately twelve days and th~n 
gradua l ly began returning. During this period of 
time , he was instructed in several different types 
of exercise including; therapeuti c aquatics, yo9a, 
and sever al different forms of aer ob i c exercises. 
The pa t ient was instructed 1n auto9en1c tra1n1ng 
including progressive ~uscle relaxation, guided 
imagery, hypnosis, and biofeedback type stress 
management. 

Medication used, during his stay 1n the Pain 
Center , was Indoc in 50 mgs. three tiftes a day with 
food, and Tylenol two tabs every three hours as 
needed. We also placed him on a group of nutritional 
supplements specifically: L-Tryptophan, Vitam1n C, 
Vitamin B-6, and Vitamin 0-3. 

When the patient's pain began to return, we had 
him re-evaluated by De. Simon who felt that a 
repeat caudal epidecal nerve block was indicated 
and this will be done one week from discharge. 
Hopefully this will prolong his relief. I have 
recommended to the patient that h~ stay completely 
off work until following the nerve block next 
Monday. After this, would expect that we will want 
to have him stay o f f work an additional three weeks 
and then return to his usual employment. There 
wil l be no restrictions on bending, stoop ing, or 
lifting, when he returns to hts usual employment. 
I would try to negotiate with hi s employer the 
first four weeks that he is working in that he be 
given r a t her short trips as the only difficulty he 
has had, even in the past, was 1n sitting and in 
a l l the bounc ing involved in driving a truck. 

I feel his prognosis for complete recovery 1s 
quite good. I have asked him to make an appointment 
1n my office to see me right after the first of the 
vea r . He will also be see i ng or. Dana Simon about 

that samP. time t o foll ow-up h1~ secon➔ caudal 
ep1decal injection. fie CO•J l cl 1,,, g1vt?n a total of 
four caudal epiderals 1( these wt>re required; 
however, at this point, 1t appears that one more 
injection should get h1■ back to the point wht?re he 
can return to his usual employment. (Def. Ex. F) 

De. Blessman testified by depos1t1on that he es timated 
cla imant would have reached a point wh~r e no furthP.c medical 
improvement was expP.cted by Febr1i1ry 1, 1983. (Blessman Deposi
tion, pp. 17-18) Or. Blessman explained that claimant improved 
1reatly during his initial tr,..atmt>nt at the Pain CPnte r but then 
became discouraged. De. Blessman specul1ted that c laimant's 
attitude was related to marital d1fCic11lt1es c laimant was 
"Xper1encing. (Bless■an Dep., pp. 16-22) De. Blessman saw 
claimant on January 10, 198) and reported: 

Seen today followup his Pain ~enter treatment 
pro?ram. He's still having cons1d,,cabl~ pain in 
his coccyx radiating up into the LS area oC his 
back. At this point he has full ROM of his back. 
fie has been seeing a counselor, Chuck Roberts, In 
Ames. Seems to be helping somPwhat. Has not 
returned back to work nor does he feel like he's 
anywhe r e near ready. hppear s to be poorly motivated 
to return to work. At this po1nt I do not feel 
that I have anything further to o ffP.r him. Have 
recommended that he return to see nr. Simon Coe 
followup of h1s last nPrve block and probable 
repeat nerve blocK. Fail1n~ s1cces~ here, would 
recommend he return to Dr. Broderson, his orthopedic 
s urgeon, who referred him down to me 8 months ago. 
(Cl. £x. 7) 

Dr. Blessman stated that c l aimant ' s pain was so severe that 
riding 1n his pickup pained him 1nd cla1m~nt was unwilling to 
Ct)ns 1dec returning to work. (B lessman Dep., p. 15) At that 
time De. Blessman revised hls opinion and d1d not feel c laimant 
would return to work because of pain and mot1vat1onal factors. 
(Blessman oep., pp. 19-20) Dr. Blesg~an recommended claimant 
see Harvin H. Dubansky, H.o., fo r add1t1onal orthopedic consultation. 
(Tc., p. 23; Cl. Ex. 13 ) On March 3, 1983 Dr. Dubansky reported 
his findings followin~ exa■ ination of c la1■ant. 

Was in the pain center - swimming pool, which 
helped some, and exercises. None of the exercises 
the pa L,ent demonstrated to me were pelvic tilt 
exercises or did he receive instructions In correct 
use and care of the bac k. He had some cryothecapy 
which helped temporarily. He also had an epidural 
necve block with Dr. Simon, having 3 altogether, 
the last being January 1983. The ftrst shot 

helped, and the second r~1L •••ip,..r•, 
gradually ca■e b1ck aftr> r ei<"h on"'. 
helped foe 5 or 8 days /Ind th,•n wnr,.. 

. .. . 

but the pa In 
The third shot 
off. 

At present he sits on a r11bbt?r n(')nut and when he 
does his legs g,..t numhness dnwn Lo his tot's. 

The patient walks without~ l1mp. Ches t rxpJns1on 
J 1/2 " . Thr ee 1s tendarn,..,s from about th~ 1rn 
lumbar down to and 1n~lud1n? the tip of tl1r • t • 
which is quite sore. ThP.r" 1~ Jlso tend~rnr•~ on 
the left s acro1l1ac .1re;i. 11,, flexes with C1ngect1ps 
to the lower t1b1ae, measuring 80 de1. 1n the back. 
ExtPns1on is 25 deg. Right and !"ft later;il 
bending 25 deg. Straight leg ra1s1nq goes to 90 
deg. bilaterally. Knee and ankl e reflexes are 2 ► 
There is no muscle weakn,..s~ on ll'st1ng dorJ1- and 
plantar flexion, 1nvecs1on and ever s 1on of the 
feet, flea1on and extension of Lhe knet•s, alYtuction 
and adduc tion or the hips. The sensation 1s 
symmetrical and intact to p1npr1rk. The lcq 
lengths are eq11al between th,.. ~ntt>r1o r supwr1or 
spine and inner ma! leolus. l'.'1rcum ferent1al m1>asuce
ments ca lf and thigh and s1m1lar arr.as s ymmetr1c11I. 
There 1s complete range of hip an1 knee motion. 

(Sent with th~ patient) Review of these x-rays 
includ ing a pee-employment x-1ay t11ken bPfoce his 
1nJury reveals no evidence uf fracture or bony 
abnormality 

At this time I feel that Hr. flasr, har. a so-ca I led 
• coccydyn i a•. • 

These can be a problem but 1( hn has had 2 or l 
cort isone lnJections into thn ·occyx dppar~ntly 
this has been of no help to him hut in some ca!';cs 
1 t wou Id be. 

lie has had just about al I k 1nds o f trPatmt•nt. 
lfowrvec, in my op1n1on he hJs not really had 
correct back exercises, s uch as pelvic tilt and 
instructions in how to use his bac k. Whether or 
not this will influence his low back complaints, 
leg pains, etc. I don't know, but I th i nk 1t should 
be at least worked with. 

A copy of this lettoc 1s 901n9 lo or. simon. 
Told the patient to contact Dr. Simon so that Dr. 
Simon can makr arrangements perhaps to h11v,.. th1 1 I 
done either pe rsonally or by a therapist under h i s I 
direction. 

Prankly at this time r c an find no evidence of 
bony injury by x-ray, and 1 can find no cl1n1cal 
evidence of nerve coot compr1>ss1on. (Cl. Ex. lJ) 

Claimant testified that De. Dubansky contacted De. Blessman 
regarding different exercises and Dr. Blessman direc ted a change 
1n claimant's physical therapy program. (Tr., pp. J9-40) 
Claimant reported he went to the physical therapy department of 
Mercy Hosp ital and received ultrasound and hot pack treatments 
on his back and began new exercises. (Tc., p. 40) Claimant 
stated that in March Dr. Blessman chan9ed his medication fr om 
Zomax to Hec lomin. (Tr., p. 41 ) Mercy Hospital Medical Center 
records indicate claimant 1eceived five physical therapy treatments 
1n February and March. (Cl. Ex. 32-J)) 

On H~y 5, 1983 cla imant was evalu3ted by Stuart R. Winston, 
11.0., a neurosurgeon, at the suggestion of claimant 's attorney . 
(C l. Ex. 15; Tr., p. 98) Dr. Winston rnported: 

His ma i n complaints revolve aro und a sore tailbonn, 
left belt level musclP. spasm and back aches whi ch 
go up and down and across at about that level. He 
s tates that working around the house and yard hurts 
~nd that he deve l ops pc1mar1ly "hack aches• 
Sitting on hi s bed or his couch can a99ravJte his 
ta1lhonp pain. He does e xerc l~e1 and takes baths 
daily for their heat med1c1nal purposes. 

We repeated lumbosac cal and views of the sacrum and 
coccyx on Nay 5, 1983 and compared those with the 
former ftl ■s. There are no changes and they appear 
normal. Don<> imaging, 1.e., bone scanning, was 
done un Hay 10, 1983 and It to I HcJ is normal. 

r feel that the patient suffers fro■ chronic 
intermittent muscle s train and pain related to 
contui11on of the coccygeal area. 1 feel that he 
has pr, 'iabl y reached a plateau and any permanency 
hecr would be related primarily to the pain since 
there is no evidence o f any anatomic disruption or 
neurologic involvement. I would think that the 
patient probably might, if allowed to return to his 
Job, be able to ca rry on although doing simple 
things around the home wou ld tend to mitigate 
against heavy lifting and the like. Perhaps ]] 
retraining would be in order 1f this would be his 
desire. I , quite frankly, f eel that the patient 
could return to his work without any danger to 
hi~s,.. lf but might find that, fr om time to time, he 

,, 



would have to have some heat and massage, etc., for 
his discomfort. 

Permanent partial disability, in my view, 
related to pain in his case would am~unt to about 
5\. (Cl. Ex. 15) 

On May 20, 1983 De. Rosen examined claimant f or Department 
of Transportation recertification and issued a work release 
effective June 21, 1983. (Cl. Ex. 16, 17, 18) or. Rosen 
recommended claimant protect the tailbone area fr om irritation 
by using a doughnut cushion. (Cl. Ex. 17) Claimant stated that 
the possibility of surgery on his tailbone had previously been 
discussed but that none of his doctors had recommP.nded such 
surgery. (Tr., p. 104) Claimant testified at the June 22, 1983 
hearing that he was ready to return to work. (Tr., p. 98) 

Robert V. Wolf, director of personnel and labor relations 
for defendant employer, testified that there we re no company or 
D.O.T. prohibitions against claimant using a rubber cushion 
while driving. He stated that claimant could stop and stretch 
to relieve any discomfort, and was in fact required to do so to 
make periodic checks of truck tires and equipment. (Tr., pp. 
108-110) Mr. Wolf testified that all company trucks are supplied 
with adjustable air seats wh ich can be regulated for comfort. 
(Tr., p. 110) He reported that defendant employer needed 
drivers and claimant could begin working the next day. (Tr., p. 
118) Mr. Wolf explained that company procedure called for 
claimant to obtain a release to work from the attending physician , 
Or. Blessman, before being scheduled for a 0.0.T. physical with 
the company doctor, Dr. Rosen. Mr. Wolf stated the work release 
had to be held up until Dr. Blessman released claimant. (Tr., 
pp. 116-117) 

Defendants' final report filed March 25, 1983 states that 
claimant has been paid temporary tolal disab1l1ty benefits from 
April 14, 1982 to April 25, 1982 ~nd again from October l, 1982 
to March 24, 1983. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 13, 1982 1s causally 
related to the disability on whi ch he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (19651. 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W. 2d 607 ( 1945). A 
possibility ls insuff icient; a probability is necessary. 
Burt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
712 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradsha~~- Iowa Me thodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must he con5 1 lered with all 
other evidence introduced bearing on th e causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 7J2. The op1n1on of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or reJected, in whole or in part, 
by the trier of fact. ~- at 907. Further, the we ight to be 
given to such an opinion is for the Cinder of fact, and that may 
be affected by the completeness of th 0 premise given the expert 
.incl other surrounding circumstances. Oodish, 257 Iowa 516, lJJ N.W. 2d 
867. See also ~~sselman ~~-~~~~~~-!~~~ehone Co., 261 Iowa J52, 
154 N.W.2d 128 (1967). 

An inJury is the producing cause; the disab1l1ty, however, 
1s the result, and 1t is the result whi c h is compensated. 
Barton v. Nevada Poultry Co~, 251 Iowa 2ij5, 110 N.W.2d 660 
(1961 ); Dailey v. Pool4:,_'i__l~_umber -~<!.~• 233 Iowa 758, 10 N,1'1.2d 569 
(194) ). 

AN/\1,Yr. rs 

Defendants argue on appeal that cl aimant could have returned 
to employment on or about February ), 1983 but (or his lack of 
motivation to do so. They maintain that claimant's entitlement 
to temporary total benefits terminated on that date. 

ln October of 1982, Dr. Brod••rnen predicted that cla iman t 
would probably experience a lonq-term period of diqcomfort and 
1qq1avat1on, and that improvement unu3Jly occurs over a Jra~ual 
period of time. Claimant was then referred to the P11n Center 
whe re in1t1al success was achieved with nerve blocks. Dr. Blessman 
estimated that through continued use of nerve block injections 
and autogenic training, claimant should be able to return to his 
usu al employment in four weeks. However, in January 1983 or. 
Blessman revised that estimate, reporting that claimant was 
poorly motivated and had not m3de the expected progress. Dr. 
Blessman n ~ed that claimant continued to have "considerable 
pain• 1n the coccyx which radiated into the lumbar-sacrum area. 
Dr. Blessman recommended anothe r nprve block and referred 
claimant to Dr. Oubansky for further orthoped ic evaluation. 
There 1s no indication in Dr. Blessman's January 1983 report 
that he believed claimant w3s able to return to work. 

Dr. Oubansky examined claimant 1n H~rch and reported f1nd1ngs 
of tenderness 1n the lumbar, coccyx and sacroiliac regions. Dr. 
Oubansky recommended a different program of physical therapy. 
In May claimant was evaluated by a neurologist who advised 
claimant to use heat and massage and expressed the belief that 
claimant could return to work. Tha t same month, claimant 
reported to Dr. Rosen, the comp3ny doctor, for an examination 
foe 0.0.T. cert1ficat1on. Dr. Rosen released claimant to rrtucn 
LO wocK effective June 21, 1983. 

r 
There is sufficient evidence in the medic3l reports of Ors .JI 

Dubansky and Winston that claimant c<>ntinued to experience pain 
which impeded his act1v1t1es and Cillls"d him discomfort 1n the 
sitting position required by his work duties. ln the period 
following February 1, claiman t cont inued to seek medical assistan 
for his pain and appears to have promptly followed through on 
the variou~ recommendations of his doctors. None of the med1ca\l r 
reports prior to Hay of 1983 state that claimant is able to 
assume his employment duties, and, 1n fact, Mr. Wolf indicated 
that at the time of the 0.0.T. examination in May, claimant had 
not yet been released to work by Dr. Blessman. Claim,nt was 
released by the company doctor to return to work 0n J111J 21, 
1983, and that date will represent the termination of claimant's[ I 
temporary total disability. 

Claimant has been paid benefits up to March 24, 1983 and 15 
entitled to an additional 13 weeks of t~mporary total benefits. 

Defrndants contend in their second issu~ that thr question fl 
of permanency was tried before the deputy and should have be~n 
addressed in his ruling. They argue that the medical rv1dence 
establi shes that claimant has sufCered no permanent imp.iirment. 
The May 1983 report of Dr. Winston, who determined a five 
percent permanent partial disability based upon p~in, would not 
appear to support this assertion. However, the deputy was [' 
correct in finding that the issue of permanency w~s not ripe for 
determination at the time of the hearing. Claimant testified he 

I 
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was ready to return to his normal work duties, and Hr. Wolf 
indicatrd that defendant Pmp \oye c was prPpared to put cla 1mJnt 
to work. As matters stand as the close of the record, claimant 
will return to his regular employment following terminatio n of f 
the temporary disability period. Should subsequent event~ 
indicate the need for reconsideration of the permanency quPs t1on 
cla imant may petition for review-reopening and the opportunity 
to present new evidence. 

The proposed decision of the deputy awarded claimant certain 
medical expenses incurred in the treatment of the work-relat~d 
inJury. Defendants have not contested this award on app~al, and 
the findings of the deputy as to medical costs are incocpor,ted 
into this ruling. 

FINDINGS OP FACT 

1. Claimant was employed as a truck driver by defendant 
employer on April 13, 1982. 

2. While working, claimant sustained an injury to his 
t~ilbone, left leg and buttock. 

3. Claimant returned to work after ~pproximately t wo weeks. 

4. Claimant continued to experience pain in the coccyx 
region as a result of the work-related injury. 

5. Claimant discontinued working in October of 1982 and was 
treated by an orthopedic surgeon, Dr. Brodersen, for coccydynia. 

6, Claimant did not return to work and consulted various 
other doctors for relief of his pain. 

7. Claimant's treatment included physical therapy, medicatit 
and nerve block injections. 

8. After Pebruacy of 1983 claimant continued to experience 
pain when he sat or attempted to work around his house. 

9. In May claimant was examined by Dr. Rosen for purposes I 
of o.O.T. certification. 

10. On June 21, 1983 it was medically indicated that claiman 
could return to work substantially simi lar to employment in 
wh ich he was engaged at the time of the injury. 

11. As a result of his April 13, 1982 injury claimant has 
been paid temporary benefits through March 24, 1983 . 

12. Claimant is entitled to additional temporary total 
disability benefits through June 21, 1983 f or a total of 12 5/7 
weeks. 

13. Claimant's applicable rate of compensation is $328.65 
per week. 

14. Claimant intended to return to his regular work duties 
following his release to work. A determination as to whether 
claimant has sustained a permanent partial disability may not be 
made at this time. 

CONCLUSIONS OF LAW 

WHEREFORE, it is found: 

Claimant has sustained his burden of proof that he is fl 
entitled to temporary total disability benefits from March 25, M 
1983 through June 21, 1983 as a result of his April 13, 1982 
inJucy. 

4 
Claimant 1s entitled to the payment of ■edical expenses n 

incucred in the treatment of the April 13, 1982 injury. N 
No determination of permanent disability ■ay be ■ade at this 

time. 
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THEREFORE, the deputy's decision is slightly modified. 

ORDER 

THEREPORB, it is ordered: 

That the defendants pay the claimant an additional twelve 
and . five-sevenths (12 5/7) weeks of temporary total d~sability 
benefits at the weekly rate o f three hundred twenty-e ight and 
65/100 dollars ($328.65) in a lump sum together with statutory 
interest from the dates due. 

That defendants are to pay the following medical expenses: 

Charles E. Roberts, MSW 
Eidbo Clinic 
Neuro-Associates, P.C. 
Family Pharmacy 
Mer cy Hospital 
Mercy Hospital 
Radiology, Nuclear Medici ne 
Transportation reimbursement 

$120.00 
20.00 

100.00 
4S.45 

241.00 
227.00 
115.00 
228.40 

That costs are charged to the defendants as contemplated by 
Industrial Commissioner Rule 500-4.33. 

That defendants are ordered to file a final report within 
twenty (20) days from the date of this decision. 

Signed and f iled this Z£ day of July, 1984. --
INDUSTRIAL COMMISSIONER 

I BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

~------

I 

KEHN£1'H L. HIISS, 

Claimant, 

VULLEY F~~ICHT LINKS, 

Employer, 

CARR IERS INSURANCE COMPIINY , 

Insurance Carrier, 
De(endc1nti;. 

-- -----------

FILE NO. 700755 

REVIEW-

R £ 0 P E N I N G 

D E C I S I O N 

FI LED 
lit(; 9 1983 

f/NA ll~JlaAL OOWtttq91 

This is a proceed ing 10 review- reopening brought by Kenneth L. 
Hass the claimant, against Pulley Freight Lines, his employer, 
and carriers Insurance Company, the insurance carr ier , to 
r ccov"r additional benefits under the Iowa Workers' Compensation 
/let as the result oC an admitted industrial injury wh ich occurred 
on llprtl 13 }9ij2 nnd for wh ich claimant received twenty-six and 
two-Gev,•nlh; wc <!k 1,,,rlod of temporary total disability bene:1ts 
,t th" •t1 pulc1t~d weekly rate of SJ28.65. Claimant was las 
1-~1d weekly e11t1tlmen1 on •1arch 24 , 1983. 

This matter was heard in this agency's office in Des Moines, 
Iowa on June 22, \983 and considered as fully submitted at the 
conclusion of the hearing. 

Based upon this deputy's notes the record in this matter f 
constGtG of the live testimony of the claimant and Robert Wol 
as well as the evident1ary depos1t1on o f James L. Blessman, M.D., 
together with clatmant's ~xh1blts 1 to 27 and 29 to 36 and 
deCendJnts' exh1b1ts II to I. 

The lssuP in this 11 ,ltt"r alJ111.:Jr:;; to be whe ther or not 
cla1 ■ant's cont1nu1ng d1Cf1culty wi th •coccydynia" and its 
associated pain 1s su f(i cil•n tly severe so as to prevent hl■ fro111 
perfor ■1ng h1s nor■al duties as a truck driver thereby entitling 
hi■ to a period of disability beyond the dates voluntarily paid 
by the defendants. 

There 1s sufftcient c r edible evldence contained in this 
deputy's notes to support the following state■ent of facts: 

Claimant, age 33, married with three dependents, a resident 
of Jewell, Iowa, has bee11 a truck driver during his entire 
employment history. The claiman t has been a driver for the 
defendant employer since 1981 and on April 13 , 1982, while 
loading his trailer with produce, c laimant fell between the rear 
of the trailer and the loading dock due to unforeseen removal of 
the metal plate used as a bridge allowing a smooth entry into 
the trailer interior and the loading dock. 

Claimant wa s sent to Herbert Rosen, D.O., the company 
physician, who in his report of Hay 11, 1982 (defendant 's 
exh ibi t C) reported, in part, as follows: 

6. Give accurate description of nature and extent 
of injury and state your object ive findings: 
Skinned le and skin loss L outer thi h, hematoma 
ve~y 1 arge L inner lower le~: L 1~ pain - pu e 
pain into L shoulder: neck _tightening up: sweat 
attacks 

Claimant's healing was delayed due to a blood clot in his 
left leg. Hark Brodersen, M.o., an orthopedic surgeon associated 
with the McFa r land Clinic 1n Ames, Iowa, was authorized to treat 
the claimant 10 late summer of 1982. In his report of November 
1, 1982 (claimant's exhibit 2) he Leported as follows: 

In regards t o your information in regards to 
Kenneth Hass, th~ following information is provided. 
It is my feeling tl1aL Mr. Hass suff~rs from a 
problem c,,l lerl coccydyni a. I bet ievc• thcJt his 
stated cause of pain is correct. I think that a 
fall such as he describes could cause the type of 
problem that he is having at this point. In 
regards to the question about the x-rays, it is my 
feeling that he does have a slight abnormality of 
the tip of the coccyx or ta il bone. It is not 
possible to determine from his initial x-rays 
whether or not this was present prior to his 
injuries. I think that this m~y be merely an 
anatomic abnormality and does not necessarily 
represent a fracture. In regards to his prognosis, 
I feel that 1n general these patients continue to 
have a long-term period of discomf ort and aggravation. 
Generally, they do seem to ~radually improve as 
time passes, however. 

In regards to his current s tatus I, at this point 
in ti~e, would have nothing other to add in regards 
to tceatment. Because he continues to have a 
significant amount of discomfort, I have referred 
him to Doctor Blessman at the Mercy Medical Center 
Pain Clinic in Des Moines. 

Thereupon, claimant became a patient of James L. Blessman, M.D . , 
ce rt ified member of American Board o( Family Practice, and on 
the staff of Mercy Pain Cen ter in Des Moines, Iowa. 

Dr. Blessman expressed doubt on the amount of pain that the 
claimant complained of foll o wing a marked improvement following 
an epidural injection. (Depos i tion p. 10, 11. 8-18) Subsequent 
nerve blocks were unsuccessful in reducing claimant's dlsco111fort. 
(Depo. p. 14, 1. 10) Dr. Blessman also expressed doubt concerning 
claimant's motivation to return to work. 

At the hearing Robert Wolf , personnel director for the 
employer, offered to allow the claimant to return to work. Hr. 
Wolf authorized the use by the claimant of a rubber donut while 
driving to relieve his coccyx pain. Mr. Wolf authorized necessary 
stops by the claimant while enroute so as to allow him to walk 
and stretch so as to relieve his discomfort. All of this wa s 
conditional upon Dr. Rosen, the company physician, issuing a 
r~turn to work slip . This was done. Dr. Rosen re lea sed the 
claimant to return to work as of the date of the hearing. (Cl. 
ex. 18) Claimant stated that he would report for duty the next 
day, June 23, 1983. So much for c laimant's lack of motivation. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 13, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fische r, Inc., 257 l o wa 516, 133 N. W.2d 867 (1965). 
Lindahl v. L. 0. -Doqqs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufCic1ent; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Wor ks, 247 Iowa 691, 73 N.W. 2d 7)2 
(1955). The question oC c,1usal connect ion is essentially with i n 
the domain of Pxpert testimony. Bradshaw v. Iowa Methodist 
Huspital, 251 lowa 375, 101 N. W.2d 167 (1960). 

In applying the foregoing legal principles to the case at 
hdnd, it is clear that the claimant has borne his burden of 
pruof. 1111 oC th~ medical practitioners whose opinions are a 
par t of the evidencP, Dr. Har vin Oubansky, Dr. Blessman, Or. 
Broder sen, or. Dan~ Simon and Dr. Stuart Winston, agree that 
claimant's condition 1s painful, the only issue being whether 
such pain continues to be d1sabl1 ng. Claimant appears to hav~ 
return,·d to work putting to rest clailll<)nt's claim fo r additional 
healing period benP!1ts. 

Cla1■ant 's claim !or permantnt par t ial disability of the 
body as a whole appears to be premature. The doctors all appear 
to be of the opinion that claimant's coccyx be given ti■e to 
heal and hopefully this painful condit1on will resolve itself. 79 

Dr. Blessman approved of claimant's visit to Charles e. 
Roberts, MSW, a counselor in ~•~s, Iowa (~po. p. 16 , 1 . 10) and 
accordingly the charges so incurred a re the defendants• re-



sponsibility. 

The unpaid cha rges of Dr. Walter B. Eidbo, M.D., incu r r ed on 
May 20, 1983 ace payable by the defendant. 

The r ea sonable cos t of claimant's independent examinat i on by 
Dr . Winston is payable by t he defendant. 

The physical therapy sessions at Mercy Hospital in Des 
Moines, Iowa arc payable by the de fendants. 

WHEREFORE, after having heard and seen the witnesses in open 
hearing and after taking into account all of the credible 
evidence contained in this deputy ' s notes, the following findings 
of fact a ce made: 

1. That this ngency has 1urisdiction of the persons and the 
s ubject ma tter . 

2. That the claimant ~usta1ncd an admitted industrial 
injury on Apr il 13, 1982 r~sultinq in a period of temporary 
t otal disability of a twenty-six and two-sevenths week dur ation. 

3 . That claimant's rate of entitlement is $328.65 
4 . That the claimant was unable to perform acts of gainful 

empl oyment until June 22, 1983 at which time he returned to work. 

5. That the claimant is entitled to an additional 13 week 
period o f temporary total disability benefits. 

6. That claimant's claim Cor pe r manent partial disability 
is p re matu r e in that his "coccydyn1a• may ve r y well improve 
resul ting in a less painful situation. 

WHEREFORE, IT IS ORDERED that the defendants pay the claimant 
an additional thirteen (13) week p0 riod of temporary total 
disability benefits at the weekly rate of three hundred twenty
eight and 65/100 dollars ($328.65) in a lump sum together with 
statutory interest from the dJtes due. 

De fendants arc fu r ther ordered to pay the following medical 
e xpenst!s: 

Charles E. Rob~rts, MSW 
Eidbo Clinic 
Neuro-Associates, P.C. 
Fami l y Pharmacy 
Me r cy Hospital 
Me r cy Hospital 
Radiology & Nuclear Medicine 
transportation 

$120.00 
20.00 

100.00 
4 5. 45 

241.00 
227.00 
115.00 
228. 40 

Costs a r e charged to the de f endants as cont e mplated by 
Industr i al Commissione r Rule 500- 4 .33. 

Defendants are o rderedf_file a closing notice wi t h in 
t wenty ( 20) days f rom the e below. 

Signed and f iled this da y of December, 198 3 . 

COMMISS IONER 

I 
BEFORE THE IOWA INDUSTRIAL COMMISSIONER _J 

--
MARIANNA HAYES, 

Claimant, 

vs. 

EAGLE SIGNAL DIVISION, 

Employer, 
Self-Insured, 
Defendant. 

File No. 735407 

A R B t T R h T I O N 

D E C I S 1 0 N 

r- . :..... --
i' ' ; t.8 

--- -------

INTRODUCTION 

This is a proceeding in arbitration brought by Marianna 

I 
11 

I I 
Hayes, cla i mant, against Eagle Signal Division, self-insured 
employer, defendant, to recover benefits under the Iowa Workers'f•1 
Compensation Act for an alleged injury of April 25, 1983. It 
came on for hearing on June 28, 1984 at the Bicentennial Buildin 
in Davenport, Iowa. 

The industrial commissioner's file contains no filings. 

At the time of hearing the parties stipulated to a gross I I 
weekly wage of $290.64 and a marital status of married with four 
exemptions1 that claimant lost no time from work; that the 
medical e xpenses were fair; and that permanent disability 
commenced on the date of the inJury. 

The record in this matter consists of the testimony of If 
claimant, Elmer Hayes, James Neifing, Carl Madsen and Bob 
Blette; claimant's exhibit 1, a diagram of the material claimant 
was working with at the time of her inJury; claimant ' s exhibit 
2, a series of medical expenses; claimant's exhibit 3, a letter 
from J. Albert deBlois, D.O., dated March 19, 1984; claimant's 
exhibit 4 , a letter from Robert W. Milas, M.O., dated March 6, II 
19841 defendant's exhibit l, a listing of gross pay; defendant's 
exhibit 2, add i tional earnings records; defendant's exhibit 3, a 
met al base; and defendant's exhibit 4 , a small part with a brass 
term i nal. The parties filed briefs. 

ISSUES I' 
The i ssues in this matter are whether or not claimant's I 

injury arose out of and in the coursP of hPr emolovment: whether 
or not there is a causal relationship between claimant's injury 
and a ny disability she now may suffer; whether or not claimant 
is entitl ed to permanent partial disability; and whether or not I 
cla imant is entitled to the payment of medical expenses pursuant 
to I owa Code section 85.27 . 

STATEMENT OF THE CASE 

Married claimant with two dependent children, who has a GED 
and who has worked fo r defendant employer for more than t wenty-fo 
years, recalled the circumstances of her April 25, 1983 injury 
thusly: She was taking small parts with a brass terminal on one 
end and inserting them into a block. Wires were pulling out of 
a ring and the flanges on the terminal were bent in an attempt 
to keep them in place. She used an ordinary screwdriver to bend I 
the flanges. She used the screwdriver in her right hand and 
pressed as hard as she could press. This was the first time she 
had done the job which she worked on for three and one-half to 
four hours. Afte r the flanges were bent they were checked with 
a lighted magnifying glass. If the flanges had not been opened 
enough, another attempt was made to open them. The rate to make 1 
100 percent on this work was 600 pieces per hour or a total of 
1200 flanges. She was unsure how many she had done, but she 
thought she was close to 100 percent one of the hours she worked. 

She complained to her foreman and to her group leader that 
her right shoulder blade hurt. She finished the day. She 
observed trouble with a pain in her shoulder and into her arm. 
The work was not done the next day. 

She went to personnel where she saw Pat West who rubbed 
linament on her shoulder. She was not sent to the doctor. 

She was called in by Neifing and Madsen who acted as if they; 
knew nothing about her seeing Dr. deBlois. Neifing told her 
that she had to see the company doctor and then "heehawed" 
around. She denied that any company doctor was offered to her. 
She insisted that she had to see the doctor and ultimately said 
she would send the bill through group or would cancel her 
appointment and 90 to the company doctor. fl 

Dr. deBlois gave her pain pills and did Cortisone injections H 
which helped until she became immune. Therapy was then tried 
for two or three times each week from December through January 
or a part of February. A laser and heat were used on her 
shoulder. Complaints about her being off work led to her 
quitting that treatment. She continues to work as a hydraulic 
operator and in subassembly. 

Claimant, who is still treating with Dr. 
been unable to find a medication which stops 
of lots of problems depending on what she is 

deBlois--who has 
her pain--complained 
doing. She is I 



bothered by movement and by standing and walking too much. 
pain is constant, but sometimes much worse as determined by 
her activities have been. Pain is aggravated by reaching. 
times she is better on weekends; at other times she is not. 
Ove r all, she seems to think that her shoulder is not that much 
problem on wee~ends . She is unable to lie on her right side at 
night. 

Her 
what 
At 

Claimant claimed that she has paid for all prescriptions anrj 
for treatment by Dr. deBlois except for her last visit. She has 
been reimbursed for some expenses by the group c~rri nr . She 
indicated that she was sent by Dr. deBlois to Dr. DeAngelo, who 
in turn sent her to Dr. Milas. 

Claimant stated 
had shoulder pain. 
stayed at home. 

that she has taken some vacation because she 
She went nowhere on vacation, but rather 

Claimant acknowledged seeing the doctor for things other 
than her shoulder and most recently for a blood test ber.ause of 
the possibility of low potassium. In March of 1984 she had an 
auto accident when an uninsured motorist slid into her. She 
told that she had injury to her forehead and a whiplash. Pain 
came from the back of her head around to her forehead. She had 
blurred vision. She told that she recuperated from the accident 
after having been off for a week. Bills were covered by her 
insurance carrier and no law suit was filed. 

Before April 1983 she had seen Dr. deBlois for menstrual and 
sinus trouble. She denied osteopathic manipulation to her back. 

Elmer Hayes, claimant's spouse of twenty-five years, recalled 
that claimant came home complaining of her shoulder and the 
cords in her neck. He told her to take her problem to the union. 
He rubbed on linament . He remembered claimant's sitting in hot 
water and using a heating pad. He described her as in constant 
pain. 

He testified that claimant complains quite often of pain, 
but she bears with it. 

James Neifing, manager of personnel and industrial relations, 
who has been employed by defendant for eight years, recounted a 
Hay), 1983 meeting with claimant as follows: He first becam~ 
aware of claimant's alleged problem on that date when claimant 
report~d to West in personnel that she was going to or. deBJois 
for her shoulder . He got Madsen and sent for claimant. He 
explained to claimant the difference between workers' compensation 
and group insurance. She insisted on seeing Dr. deBlois. She 
was told she could oee the company doctor. It was a1reed that 
c l aimant could go to her own doctor. He heard nothing further 
of the incident until the chief steward came to Madsen with 
bills for claimant's treatment. 

Neifing indicated that medical bills incurred and submitted 
directly to the group carrier by the employee would be paid. 
For~s could be those maintained in the personnel office or those 
available f r o~ the doctor . He acknowledged there were advantages 
to the company to having claims paid under the group plan. 

Neifing thought the work claimant was doing on April 25, 
1983 had been done by five persons over a two day period at the 
end of which time all defective parts had been completed. 

Carl H~~sen, supervisor of personnel who has worked for 
defendant employer for four years and whose duties include 
handling employee safety and benefits programs, also recollected 
the meeting with claimant: Neifing told her of the difference 
between compensation and group benefits. She said she wished to 
~eep her appointment with the doctor for that day. She was 
informed of the av~ilability of two company physicians. She 
expressed her confidence in Dr. deBlois. She was told her visit 
would be under the group plan and not the compensation policy. 

The witness also does work in the payroll area. In April of 
1983 claimant's earnings were 129\, in Hay 129\, in June 134\, 
in July 132\, in August 135\ and in September 132\. He characterized 
claimant as a high earner and one of the top in the plant. He 
agreed that the amount of earnings would depend on the work done 
and that the work done was light. 

~adsen testified that he and Neifing did not tell cl aimant 
her inju ry was wor kers • compensation because they were not 
certain it was. The company has continued to deny the claim. 

Bob Blette, claimant's supervisor of April 25, 1983, testified 
to no awareness of claimant's injury until he heard about it 
from her group leader. He made further explanation of the work 
claimant was doing on April 25, 1983 by saying that an attempt 
was ~ad7 to salvage a number of defective brass terminals. A 
magnifying glass was used to see if the flanges had been opened 
as far as possible and also to see if the flanges had been 
~ractured in the opening process. The job was run for two days 
in one area and a day in another. He estimated that c laimant 
had done the work for a little more than three hours. He denied 
ever being told by personnel to give claimant an easier job. 

Records from defendant employer show that claimant usually 
made in excess of 100\ and in excess of 120\ as well. 

A report from J. Albert deBlois, D.O., dated March 19, 1984 
reports claimant was seen on May 3, 1983 foe pain in the right 
shoulder. He understood that her job involved constant repetitive 
use of her right hand, arm and shoulder and a large amount of 

force in using a screwdriver for pr ecision work. Claimant had 
full range of motion with pain centered over her right shoulder 
and along the right scapula . Paraspinal myospasm was present in 
the upper t horacic area. Claimant was treated conservatively 
with anti-inflammatories. X-rays taken later in the month were 
negative. 

Subsequently, claimant was 
Xylocaine and Ari stocort. The 
produced satisfactory results. 
December 6, 1983. 

injected in trigger points with 
doctor thought these i njections 

Physical therapy was started on 

Claimant seemingly told Dr. deBlois that her pain was not a 
problem during periods of rest or inactivity. He wrote: "In my 
opinion, the problem is work relat ed and is caused by her 
repetitive use of the hand & shoulder in her job activity. The 
prognosis is satisfactory if the type of work activity is 
greatly reduced or eliminated." He found cla imant "capable of 
working with the shoulder but not ... rapid, repetitive activity 
necessary for running of . the SOD+ pieces presently required." 

Anthony D'Angelo, Jr . , D.O., saw claimant on February 23, 
1984 and diagnosed right scapular pain. He proposed ruling out 
a cervical disc. 

Robert W. Milas, M.o., neurosurgeon, saw claimant on March 
5, 1984 at which time she gave a history of progressive discomfort 
in the right scapula since April 1983 and of treatment by Or. 
deBlois. Neurologically, claimant was intact. Motion in her 
cervical and thoracic spine was normal. The doctor's impression 
was right scapular pain of unknown etiology. No evidence of a 
herniated disc was found. 

APPLICABLE LAW ~NO ANALYSIS 

The first issue to be determined is whether or not Claimant's 
injury arose out of and in the course of her employment. In 
order to receive compensation for an injury, an employee must 
establish that the injury arose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto 
Consolidated School District, 246 Iowa 402, 68 N.W.2d 63 (1955). 

In the cou rse of relates to time, place and circumstances of 
the injury. An injury occurs in the course of the employment 
when it is within a period of employment at a place where the 
employee may be performing duties and while ~he is fulfilling 
those duties or engaged in doing something incidental thereto. 
McClure v. Union County, 188 N.W.2d 283, 286 (Iowa 1971). 

In addition to establishing that an injury occurred in the 
course of employment, the claimant must also establish the 
injury arose out of employment. An injury "arises out of• the 
employment when a causal connection between the conditions under 
which the work was performed and the resulting injury followed 
as a natural incident of the work. Musselman v. Central Telephone 
Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

Claimant claims injury on April 25, 1983 from repeatedly 
using a screwdriver to open flanges. Claimant worked at this 
job for three and one-half to four hours doing as many as 600 
pieces pee hour. Claimant's spouse verified her coming home 
with shoulder and neck complaints. 

A letter from Dr. deBlois reports claimant's first being 
seen by him on Hay 3, 1983 for pain in the right shoulder which 
she told him had occurred at work. The doctor believed claimant's 
"job involves constant and repetitive use of the right hand, arm 
and shoulder apparatus. A large amount of force is required 
when a screwdriver is used in precision work." He expressed the 
feeling that claimant "is capable of working with the shoulder 
but .!!,2! in the job situation she has been in and not in the 
rapid, repetitive activity necessary for the running of the 500+ 
pleces presently required." 

Claimant was seen by Dr. Milas on March 5, 1984 whose 
impression was that the etiology for claimant's right shoulder 
pain was unknown. 

There is no evidence of claimant's having right shoulder and 
arm complaints prior to the time she was seen on May 3, 1983. 
The letter from Or. deBlois finds her problems to be work 
related. The undersigned believes the record supports the 
finding that claimant had an injury to her right upper thoracic 
area including the rhomboid muscle group on April 25, 1983 which 
arose out of and in the course of her employment. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of April 25, 1983 is causally 
related to the disability on which she now bases her cla1 ~. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.w. 2d 867 (1965). 
Lindahl v. L. 0. Boggs; 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Bur t v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W. 2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

An award of benefits cannot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant's employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable. Nellis 
v. Quealy, 237 Iowa 507, 21 N.W. 2d 584 (1 946). Questions of 
causal connection are essentially within the domain of expert If 
testimony. Bradshaw, 251 Iowa 375, 101 N.W.2d 167. However, 
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expert medical evidence must be considered with all other 
evidence introduced bearing on the causal connection. Bur t , 247 
Iowa 691 , 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag 
v. ferris Hardware, 220 N.W.2d 903 (lowa 197 4). However , the 
expert opinio~ may be accepted or rejected, in whole o r in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish., 257 Iowa 516, 1)3 N.W.2d 
867. See also Musselman, 261 Iowa 352, 154 N.W.21 128. 

Claimant continues to complain, but the matter of causal 
connection to disability is primarily a medical issue. Medical 
evidence in this case is scanty. The letter of De. deBlois 
correctly describes claimant's job activity at the time of her 
her injury, but that job was done on a single occasion for less 
than half a work day. Claimant, subsequent to April 25, 1983, 
was involved in an auto accident. No documentation was offered 
as to time claimant took vacation allegedly because of pain or 
to show that claimant saw a doctor on those days off. Claimant, 
in fact, stipulated to no loss of time. 

Clai111ant has not shown by a preponderance of the evidence 
that any disability she now suffers is causally related to her 
injury of April 25, 1983 and for that reason no cons1deration 
will be given to awarding permanent partial ~isability. 

The remaining issue is claimlnt's entitlement to benefits 
under Iowa Code section 85.27 which provides in pertinent part: 

The employer, for all injuries compensable under 
this c~apter or chapter 85A, shall furnish reasonable 
surgical, medical, dental, osteopathic, chiropractic, 
podiatric, physical rehabilitation, nursing, 
ambulance and hospital services and supplies 
therefor and shall allow reasonably necessary 
transportation expenses incurred for such services. 

Defendant has denied the compensability of this claim and 
therefore cannot seek control of the medical treatment. Holbert 
v. Townsend Engineering Company, 32 Biennial Report of the 
Industrial Commissioner 78 (Review Decision 1975). The letter 
from Dr. deBlois supports awarding payment of the doctor's 
charges, of prescription charges and charges for treatment at 
River Rehabilitation, Inc. Claimant testified that she was 
referred to Dr. DeAngelo by Dr. deBlois and his charges also 
will be allowed. 

FINDINGS OF PACT 

WHEREFORE, IT IS FOUND: 

That claimant is forty-four (44) years o f age. 

That claimant has a GEO. 

That claimant has worked for defendant employer f or more 
than twenty-fo»r (24) years. 

That claimant is an outstanding production worker . 

That on April 25, 1983 claimant worked at opening flanges 
between three and one-half and four hours. 

That the work of opening flanges required use of a screwdriver 
in the right hand. 

That April 25, 1983 was the only date on which c la imant did 
the fla nge opening job. 

That claimant had an automobile accident in March of 1984 
which resulted in an injury to her forehead and a whiplash. 

That cl a imant missed no work at the time of her injury other 
than possibly time to see the doctor. 

That claimant has incurred medical expenses foe treatment of 
her injury. 

That the opinion of De. deBlois was based on an inaccurate 
description of claimant's usual work. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has established by a preponderance of the 
evidence an injury arising out of and in the course of her 
employment on April 25, 1983. 

That claimant has failed to prove by a preponderance of the 
evidence a causal relationship between her injury of April 25, 
1983 and any disability she now suffers . 

That claimant has shown entitlement to benefits under Iowa 
Code section 85.27. 

ORDER 

THEREFORE, IT 15 ORDERED: 

That defendant pay the following medical expenses: 

Prescription charges 
Albert deBlois, D,~. 
River Rehabilitation, Inc. 

$120.05 
396.00 
440.00 

Tha t defendant pay costs o f these proceedings pursuant to 
Industrial Co11JDissioner Rule 500- 4.33. 

S igned and filed this 21._ day of August, 1984. 

Copies To: 

Mr. Albert J. Stafne, Jr. 
Attorney at Law 
2535 Tech De lve, Suite 200 
Bettendorf, Iova 52722 

Mr. David D. Drake 
Atto t ney at Law 
974 73 rd, Suite 16 
Des Hoines, Iowa 50312 

DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

JAMBS R. BEGGS, 

Clai11ant, 

vs. 
File Ho . 712121 f I L 

A P P E A L 
PITTSBURGH-DES MOINES 
STEEL COMPANY , DEC I 5 I 0 N SEf 28 llf 

Employer, IJWAdllM~ 
Self-Insured, 
Defendant. 

-----------------------------
STATEMENT OF THE CASE 

Defendant appeals from an arbitrat ion decision wherein the 
Iova Industrial Commissioner was found to have sub ject ma tte r 
jurisdiction in these proceedings. 

The record on appeal cons ists o f the tes t imony o f c laimant, 
J ohn Newme ister and David Neitzke 1 c laimant's exhib its A and B1 
defendant's exhibits 1 through 51 and the briefs and filings o f 
all parties on appeal. 

ISSUE 

Whether the Iova Industrial Commis sioner has subject matter 
jurisdiction over claimant' s workers' compensation proceedings. 

REVI EW OF THE EVIDENCE 

Claimar. was a t wenty-four year old sing l e male residing in 
Whitehall, Wisconsin at the time of hearing. Claimant's involve
ment began vith de fendant employee while he was a we lding 
student at Western Wisconsin Technical Institute in 1979. 
(Transcript, pages 94-9 5) 

Claimant r ecalled that he and his roommate, David Neitzke , 
were told o f a job opportunity with defendant employee by their 
welding instructor, Bill Van Riper. Claimant testified that He. 
Van Riper gave them the telephone number of the defendant 
employee in oes Hoines, Iowa and told t hem to ask foe Veen 
RPynolds, the f ie ld supervisor o f defendant employee. (Tc., P· 95 

Cl aiman t testified that Nei t zke made the telephone call to 
Reynolds in the claimant's presence. Cl aimant testified that 
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Neitzke wee told by Reynolds ' secretary that Reynolds was out of 
th, office so Neitzke left a ■essage for Reynolds to return his 
call. (Tr., pp. 95-97) 

Clal■ant testified that a couple daya later, Neitzke recieved 
a call fro■ Vern Reynolds. Claiaant testified that Reynolds 
offered both claimant and Neitzke Jobs in &lwood, Indiana. (Tr., 
pp. 97-101) 

ln cor roboration of clalaant's testi■ony, David Ne itzke 
recalled the series of events at the hearing : 

Q. Old you c all Des Moines, Iowa? 

A. Yee. 

Q. Did you talk to the person that ~r . Van Riper 
told you to talk to? 

A. No , 

Q. Who did you talk to? Anyone? 

A. Bis secretary, I believe. 

Q. Did you identify yourself when you called down 
there? 

A. Yes. 

o. Did you tell them why you were cal l ing? 

A. For a job, yes. 

o. You told them you were calling for a job? 

A. Yes. 

o. Whr. dld the secretary tell you? 

A. That he wasn't in right now, but to l eave my 
na■e and phone number and they ' d have him cal l ■e 
bac k. 

Q. Did someone call you bac k? 

A. Yes, about two days later. 

Q. Who was that person? 

A. l'• blank right now , 

Q. Wee it Ne . Reynolds? 

A. Yee. Veen Reynolds. 

Q. Where did he call you? Did he call you in 
La Ccoeae? 

A. Yea. 

Q. Did he identify himself when he called? 

A. Yes. 

Q. What did you say to him or what did he say to 
you when he called? 

A. I told hi■ I wae l ooking f or a welding job. 

Q. Old he say anything about Pittsburgh-Dee Nol nee 
Steel Company hiring at that time? 

A. Yes. 

Q. What did he say? 

A. Re said they were hiring -- said they had job 
openings and it sounded good to me so --

o. excuse me. I didn't here what you said. 

A, He eald they were hicing 1 there were job 
openings. 

Q. Was there any disc ussion about sala ry? 

A. Yee. 

Q. Did he tell you how ■uch the Job would pay? 

A. Yes, around $10 an hour. 

Q. Was there any discussion about job location? 

A. Yes. 

o. What did he say in that regard? 

A. It would consist in a lot of traveling. They 
had a job in e1wood, Indiana. 

Q. He said there was a job at that time in Elwood, 
Indiana? 

A. Yes. 

o. Did you tell h im that you wee ~ interested 1n 
the job? 

A. Yee, I did. 

O. Wha t did he tell you? 

A. •it you want the job you're hired." He told me 
to report down to Elwood, Indiana, at 7:00, to 
Gaylord Brandt . 

o. Now let me he told you that 1f you wanted 
the job you're hired , was that your tPSt1mony? 

A. Yes . 

o. You know Jim Hegge, don't you? 

A. Yes. 

o. Was he your roommate at Western Wisconsin 
Technical Insti tute? 

A. Yes . 

Q. Was he with you when Mr . Van Riper told you 
about the job? 

A, Yes. 

o. Was he with you when you called down to Iowa 
the first time you called down the r e? 

A. Yea. 

o. Was He. Hegge with you when he ca lled back? 

A. No. 

o. Did you and Hr . Hegge ever talk about t his Job 
or about this pr ospective Job that He . Van Riper 
had t old you about? 

A. Yes. 

Q. What was said? 

A. Be said if the job sounded good to me to vow 
f o r him too. He wanted a job, too. 

O, I'm lorry. What was that please? 

A. He said if the job sounded good to me to tell 
him that he'd like a job, too, with me. 

Q. When did he say that? 

A. Before. We talked about 1t be fore he ca lled 
back about the job. 
(Tr., pp . 77-81) 

• 

Veen Reynolds testified in a tel Pphon1c deposition that he 
did recall talking to Neitzke fr om his o ff ice in Des Moines, 
Iowa. Reynolds testified tha t he told Neitzke there we re 
openings in Elwood , Indiana but that he would have to go the the 
job site and interview with Gayl ord Brandt, the foreman. 
(Defendant's Exhibit 5, p. 8) 

Reynolds testified that he told Neitzke that if claimant 
wanted a job , he too should visit with the foreman and "if th~y 
were qualified, he'd put them on .• Reynolds testifi ed that the 
f oreman on the job site makes the fi nal decision regarding the 
hiring of an employee. (Def. Ex. 5 , p. 9 ) 

John Ne-elater ls senior construction manager of defendant 
employer. NeW111elster testified that it is company po licy to 
hire at the job site. He stated that in the company union 
contract, "the job sta rts and ends at the job site. • New-melster 
testified that the union contract governed t he employment of 
bo i lermake r a, boilermaker helpers, and boile r■aker learner 
helpers. He testi fied c laimant has classi fied as a bo i lermaker/ 
welder. Newmeister testified that he did not know whether 
c laimant was a union worker or not. (Tc., p. 58 ) 

Claimant and Neit zk e began working for defendant employee on 
June 4, 1979. (Claimant's Ex. A, Def. Ex. 1) Claimant testified 
that when they a rrived for their first day of work, they imm~A Jtely 
asked foe the foreman , Gay lord Brandt. Cl aimant testified they 
introduced themselves as " the boys f r om Wi scons i n that Mr. Reynolds 
had hired . " Claimant testified that Brandt then responded 
"okay , lets get some equipment for you,• and then he started 
l ooking for safety belts and hard hats. (Tr., pp. 101-103) 
Both clai■ant and Neitzke filled out employment cards. (Cl. &x. A, 
Def. ex. 1) Claimant te1tlfiltd that after worki ng one week, 
Neitzke quit his job. Claimant testified that he cont inued to 
work in Elwood, Indiana for a month at whi ch t i■e he aleo quit. 
Claimant testified that he called the fo r eman a few days later 
and told him he had qui t . (Tr . , pp. 106-107) After being out 
of work for about a week and o half, cla imant testified he 8'' 
called Veen Reynolds in Des Moines, Iowa and asked foe his job ~ 
back. Regarding this chain of events, claimant test ified: 



Q. Did you go back to work for Pittsburgh-Des 
Hoines Steel Company? 

A. Yes . 

Q. Bow did that come about? 

A. Well, after about a week and a half o r so I got 
worried that I was -- figured that I had better get 
a job so I called Des Moines. 

Q. Who did you talk to? 

A. Vern Reynolds. 

Q. What did you say to him? 

A. Asked him for my job back. 

o. What did he say? 

A. Re said, "Okay, you're going to go to Waukesha, 
Wisconsin , and you'll be working for Tom West. • 

o. Re hired you back, did he? 

A. Yes. 

Q. Over the telephone? 

A. Yes . 

o. Be t old you where to report to? 

A. Yes. 
(Tr., p . 107) 

Vern Reynolds testified that he remembered claimant cal ling 
him up and telling him that he was available to work but 
Reynolds couldn't r emember when or for what job. (D;f Ex 5 
pp. 36-37) • . ' 

Cl a imant testified that when he arrived in Waukesha, Wisconsin, 
he did not have to fill out an application foe empl oyment card 
as he had in Indiana. (Tr . , p. 108) Claimant recalled he 
worked in Waukesha for a couple of months. Fr om July 21 , 1979 
until the t ime of his injury, claimant worked foe defendant 
employer in the following states: Wisconsin, Nebraska, Mi nnesota, 
Oklahoma , Texas, Iowa, North Dakota, Illinois , and Kentucky. 
(Def. Bx. 2) Claimant was injured on December 17, 1980 in Wises 
Landing, ~entucky when he fell off a ladder wor ki ng for the 
defendant employer. 

APPLICABLE LAW 

The industrial commissioner's subject matter jurisdiction 
over workers' compensation claims based on injuries sustained 
outside the state is governed by Iowa Code section 8S. 71 : 

If an employee, while worki ng outside the 
territorial limits of this state, suffers an injury 
on account of wh ich he, or in the event of his 
death , his dependents, wou ld have been entitled to 
the benefits provided by this chapte r had such 
injury occurred with in this state, such employee, 
or in the event of his death resulting from such 
injury, his dependents, shall be entitled to the 
benefits provided by this chapter, provided that at 
the time of such injury: 

1. His employment is principally locali zed in this 
state, that is, his employer has a place of business 
in this or some other sta te and he regularly works 
in this sta te, or if he is domiciled in this state, 
or 

2. He is working under a contract of hire made in 
this state in employment not principally localized 
in any state, or 

3. He ls working under a contract of hire made in 
this state in employment principally localized in 
another state, whole workers' compensation law ls 
not applicable to his employer, or 

4 . Be is working under a contract of hire made in 
this state for employment outside the United States. 

The primary focus under Iowa Code section 85.71 is on the 
jurisdiction where the employee's employment is "pr i ncipal ly 
localized." George H. Wentz, ~nc . ~~ Sa~asta, 337 N. W.2d 49 S, 
S00 (Iowa 1983). A person's employment is principally localized 
in this or another sta te when (1) his employer has a place of 
business in this or such other state and he regularly works at 
or from such place of business, or (2 ) if clause ( 1 ) foregoing 
is not applicable, he is domiciled and spends a substantial part 
of his working time in the service of his employer in this or 
such other state. Iowa Beef Processors, Inc. v. Miller, 312 N.W .2d 
S30, S33 (Iowa 1981), 

The place of contract or hiring becomes significant • only 
when the employment is not principally localized in any state, 
the law of the state where employment is princ ipal ly localized 
is not applicable to the employer, or th~ emploY111ent is outside 
the United States. George R. Wentz, Inc., 337 N. W.2d at S00. 

fill 

Where ~he contract is entered into within the state, even I 
though it 1s to be r~rfocmed elsewhere, its te rms, its obllgat 
and its sanc tions are subject in some measure, t o the legislat 
control of ~he state . Pierce v . Foley Bros., Inc., 168 N.W . 2d 
346, 352 ( H1 nn . 1969). 

A contract for employment is made at the time and place 
where the last act necessary to complete meeting of the minds 
the parties is performed. George H. Wentz, Inc., 337 N.W.2d 
495 , soo. 

I 
While Io wa courts have not addressed the issu~ of offer ant I 

acceptanc! of a contract made by telephone, the prevailing vie 
in o t her Jurisdictions is that the contract comes into existen 
at the place where the o fferer utters the words of acceptance. 
Standard Oil Co . v. Lyons , 130 F.2d 96S (8th Cir. 1942); Pierce, 
168 N.W.2d 346, 3S5; Travelers Ins~-£~~ v. Workmen' s Comp. Appea 
Bd., 68 Cal.2d 7, 64 Cal Rptr. 44 0, 434 P.2d 992. I 

Citing Lyons at 968, the court stated: j 
If by this conversation Bergsted simply made an 

offer to give decedent employment upon his reporting 
for work in Illinois, the offer would be accepted 
by the act of reporting for wor k and the contract 
would be an Illinois contract because that would be 
the place where the final act necessary to consummate 
the contract was performed ..•. lf, however, there 
was a promise for a promise, an acceptance by the 
offeree of the offer of employment, the contract 
was enter ed into at once .•.. In such c ircumstances, 
the place of making the contract would be the place 
wher e the offeree used the telephone. 

ANALYSIS 

On the question of the j urisdiction of the Iowa Industrial 
Commissioner to hear the workers' compensation proceeding of 
c laimant, all parties agree that if Iowa has jurisdiction 1n 
this case it must rest upon Iowa Code section 8S.71, which 
requires that the contract of hire be made in this state for 
employment not principally localized in any state. 

Defendant herein has cited several cases which it believes 
establish that no contract was entered in to in the state of low 
bEtween claimant and defendant employer . In reviewing these 
cases, however, they are found to be di stinguishab le, and the 
conclusion reached is that, had the facts of the case at bar 
been present in these cases, those cou rts wou ld have held that 
cont rac t was entered into in the state of Iowa, It was made 
c lear in these cases that, o rd inarily , to constitu t e an accepta 
o f an o ffer there must be an expression of the intention by 
work, sign , writing, o r act communicated or de livered to the 
person making the o ffe r or his agent. These cases indicate that 
the controlling question is not whe ther a party accepted the [ 
offer but where he accepted it, and that it 1s agreed that a 
contract is deemed to have been made where the f i nal assent is 
given. 

Accordingly, the question that must be answered in the case 
at bar is, whe re was the acceptance or assent finally given? t 

At the center of contr oversy is the July 1979 contract in 
which claimant was rehired. The r ecord c learly indicates that 
claimant o ffered hi s services from Wisconsin and they were 
accepted by de fendant employer's agent, Vern Reynolds, in Iowa. 
Unlike the June 1979 contract that c laimant made with Reynolds t 
through a third party, claimant made his July 1979 offe r direct 
to Reynolds . Further, in June of 1979, claimant's work qualifi 
tions were unknown to Reynolds. By July of 1979, Reynolds was 
we l l aware of claimant's capabilities. Thus, defendant's 
argument that the July 1979 contrac t wa s made at the job site 
appears far less compelling. r 

The deputy industrial commissioner was also correct in 
finding the col lec tive bargaining agreement inapplicable to the 
c laimant. The deputy correctly stated that a contract comes 
into existence where the meeting of minds takes place, not where 
the contract is to be performed. Since it has already been 
decided that the contract was made in Iowa, this issue need not' 
be addressed any further . 

FINDINGS OP PACT 

1. Defendant employee is a Pennsylvania corporation with 
its principal place of business in Pittsburgh, Pennsylvania. 

2. In 1979 defendant employer maintained its centr~l 
district office in Des Hoines, Iowa and was authoriz 0 d t o do 
business in the state of Iowa. 

I 
3. In 1979 claimant was domiciled in the state of Wlsconsil 

4 . In June 1979 claimant wa s hired by defendant employee t 
wor k in Elwood, Indiana as a welder. 

S. Approximately late June or early July 1979, claimant 
formally quit his employment with defendant employer. 

6. In July 1979 claimant called from Wisconsin to Veen 
Reynolds in Iowa, and offered to return to work for defendant 
employer. 

7. In July 1979 Reynolds, on behalf of defendant employee, 
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accepted claimant's offer to return to work and told claimant to 
report to a job in Waukesha, Wisconsin. 

8. Prom July 1979 to December 17, 1980 claimant worked in 
at least eleven different stated for defendant employee. 

9. On December 17, 1980 claimant was involved in a work-re lated 
injury in Wises Landing, Kentucky. 

10. Claimant was working under a contract entered into in 
July 1979 with defendant employer at the time of his injury. 

11. Claimant has received workers' compensati on benefits 
pursuant to the laws of ~he state of Kentucky. 

CONCLUSION OF LAW 

The Iowa Industrial Commissioner has subject matter jurisdic
tion in this proceeding. 

THEREFOR£, it is ordered: 

That this matter shall come on foe hearing before the Iowa 
Industrial Commissioner. 

That the defendant pays costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

Signed and filed this ,lJ?- day of September, 1984. 

~k__ ROBERT-c LANDESS 
INDUSTRIAL COMMISSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

TBOMAS J, BEIN, , 

Claimant, 

vs. 

FOREMAN TIRE, SERVICE, INC., 

Employer, 

AMERICAN MUTUAL INSURANCE, 
COMPANY, 

Insurance Carrier, 
Defendants. 

: 

INTRODUCTION 

File No. 730864 

A R B I T R A T I O N 

D E C I S I O N 

F \LED 
Si.1'25~ 

hllol\SSIONER 
\()'fj~ INOUS1RI~ CO 

This is a proceeding in arbitration brought by Thomas J, 
Bein, claimant, against Foreman Tire, Service, Inc., employer, 
and American Mutual Insurance Company, insurance carrier, for 
benefits as a result of an alleged injury on March 11, 1983. 
This case was heard by the undersigned on June 15, 1984 at the 
Woodbury County Courthouse in Sioux City, Iowa. 

The record consists of the testimony of claimant, Rex 
Foreman1 claimant's exhibits 1 through 11 And defendants' 
exhibits A, B, C and D. 

ISSUE 

The sole issue for determination is the nature and extent, 
if any, of permanent partial disability to the claimant as a 
result of a myocardial infarction on March 11, 1983. 

At the time of the hearing, claimant moved to amend the 
petition to include a request for additional compensation 
pursuant to chapter 86.13, Code of Iowa. Said motion is hereby 
overruled. 

EVIDENCE PRESENTED 

Claimant testified he is 35 years of age, Married and the 
father of one son, age eight years. Be stated that he has 
completed high school though he was an average to less than 
average student. Claimant explained that after high school he 
began employment with TG & Y Stores which provided him with a 

number of in-house management trainee programs. Claimant also 
advised that he has received additional management training 
while in the employee of the Goodyear Stores. 

Claimant's employment with TG, Y continued from 1968 to 
1971 during which time he moved from the position of manager 
trainee at a store in Premont, Nebraska to the co-manager of the 
TG, Y Store in Sioux City, Iowa. His salary increased from 
$400 a month to $850 a month plus bonuses. Claimant said he 
quit TG, Y Stores in 1971 to accept employment with Colt 
International as an area supervisor. He described this position 
as that of a wholesale fabric salesman which required a considerable 
amount of travel. He advised that his salary wi th Coit International 
was approximately $1,000 per month. In 1973 claimant again 
changed jobs and began employment with Goodyear Tire & Rubber 
Compa ny. His first position with Goodyear was that of salesmanager 
for which he was paid $400 per month plus commission. He stated 
that he was later promoted to service manager and from service 
manager to credit manager and from credit manager to assistant 
manager. Claimant advised that when he ceased his employment 
with Goodyear Tire, Rubber Company he was earning approximately 
$1,200 per month plus bonuses. At that time claimant went to 
work for Foreman Tire, Service, Inc., as a manager at a salary 
of approximately $1, 400 per month. Claimant described all of 
these jobs as "working manager" type positions which required 
not only his managerial skills but also a certain degree of 
physical labor. Claimant testified that while he was in the 
employ of Foreman Tire & Service, Inc., he would spend a little 
over 50 pet ~ent of his time performing jobs requiring physical 
exertion and the remainder of his time would be involved in 
general accounting, bookkeeping, and managerial activities. 

Claimant stated that on Mar ch 11, 1983 he was the only 
employee of Foreman Tire & Service, Inc., at the Haywood location 
due to the recent resignation of another employee. He stated 
that he left for work that morning at about 6:00 a.m. and went 
to the store to open it up for the business day. He stated that 
things were somewhat hectic that day due to the fact that he was 
the only employee at the store and was havi~g to conduct regular 
business as well as interviews for the vacant position. Near 
closing time claimant was in the process of cleaning up the shop 
when he decided to move the tire mounting machine out~ide to 
wash it up. He stated that he moved the machine outside, which 
weighed several hundred pounds, and as he was doing so he began 
to perspire greatly and experience hot flashes. Claimant said 
he felt dizzy, felt a sharp pain in his left side and began to 
have a •spacey• sensation. He said he was, however, able to 
complete the task and then headed for home. Claimant testified 
that when he got home he was expPriencin9 severe pain and becdme 
aware of the fact that he needed medical attention. At that 
time he c alled 911 for an ambulance to take him to the hospital. 
Claimant said he was in the hospital from March 11 to March 30 
or 31 as a result of what was later described to him as an acute 
myocardial infarction. 

Claimant testified that he has not been employed since March 
of 1983. Be said that since September of 1983 he has looked for 
employment at K-Mart, several insurance companies and a bank. 
He said that in total he has sought employment at about 40 to 50 
different places. He said that most of the potential employers 
asked about his physical health on their employment applications 
and though most have not said anything to him about his heart 
condition, some employers have in fact said that they would not 
hire him due to his present problems. He stated that the 
defendant insurance carrier has not assisted him in finding 
employment and that he has not been able to return to his former 
employment. Claimant testified that since his myocardial 
infarction on March 11, 1993 he has found that he is more 
sensitive to very hot and very cold weather, that he has found 
it necessary to restrict his physical activities and that he 
occasionally suffers chest pain. Claimant admitted that he 
continues to smoke though he has been advised that smoking is 
dangerous to his health. 

Claimant appeared well dressed at the hearing and expressed 
himself in an articulate and personable way. Be indicated that 
he would be willing to relocate to find employment and that he 
would consider any employment for whic h he is qualified. 

Rex Foreman testified that he is a co-owner of the Foreman 
Tire, Service, Inc., and that he hired claimant to work in the 
Haywarden Store in 1980 as a manager. Mr. Foreman indicated 
that in his opinion cla imant would not be able to perform the 
job as manager at the store at this time due to the requirement 
for physical labor in the position. He did, however, indicate 
that there were jobs available in the Sioux City area for which 
the cl aimant would be qualified and would not require physical 
labor. He indicated that although he was aware of these jobs he 
had not communicated their availability to the claimant. 

Deborah A. Hanson testified by way of deposition that she is 
employed as a rehabilitation counse lor for the State of Iowa 
Rehabilitation Education and Services Branch of the Department 
of Public Instruction. She outlined her educational background 
and indicated that she has been employed in her present position 
since August of 1974. Ms. Hanson testified that she first saw 
claimant on March 7, 1984. She indicated that a release of 
information was obtained from the claimant and an interview was 
conducted at that time. S~e outlined the work history t hat she 
received from Mr . Hein. She stated that the purpose of the 
interview was to determine whether or not the claimant qualified 
for vocational rehabilitation services. 

Ms. Ranson testified that there are three basic c r iteria 85 
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which must be met in order for an individual to qualify for the 
vocational rehabilitation program. First, she stated is whether 
or not an individual does in fact have a disability. Second, is 
whether or not that disability presents a substantial vocational 
handicap, and third, is whether o r not the agency believes it 
can give substantial benefit to that individual. Ms. Hanson 
testified that based upon her interview of Mr . Hein and a review 
of his background and medical situation that he did not in fact 
qualify for vocational rehabilitation services because it wa s 
their opinion that he did not have a substantial vocational 
handicap. She based this opinion on the fact that claimant had 
a background of management, general sales, general clerical 
activities and experience in those areas which would give him 
marketable skills. It was her opinion that such jobs were 
generally available in the Sioux Ci ty area. She did not believe 
that claimant suffered any significant disadvantage because of 
his age or his present health. She did admit, however, that 
some employers would be concerned about claimant 's heart condition 
and that that concern may cause some employers to reject him as 
a potential employee. 

Claimant's exhibit 1 contains numerous medical reports from 
several different doctors. A review of these reports indicates 
that on March 11, 1982 claimant suffered a myocardial infarction 
following excertion at work. At the time of the myocardial 
infarction, claimant was suffering from a preexisting atheco
sclecotic coronary disease. Clack Ryden, M.O., Ronald A. orauer, 
M.O., and Paul Prom, M.o., all concur that claimant's myocardial 
infarction was the result of aggravation of the preexisting 
coronary disease. In other words, claimant's employment aggravated 
the preexisting condition bringing about the myocardial infarction 
at a time earlier than it otherwise would have occurred . They 
all agree, however, that the underlying coronary disease is not 
work related. 

Three different doctors examined claimant to determine the 
functional impairment resulting from the myoc ardial infarction. 
Stephen R. Zumbrun, M.O. , examined claimant on August 31, 1983 
and found that c laimant was suffering a 20 to 25 percent limitation 
in his functional aerobic tolerance. Or. Ronald Drauer examined 
claimant on January 25, 1984 and found that claimant had an 
approx imate decrease of 15 to 20 percent in his capacity to 
perform physical work as a residual of the myocardial infarction. 
or. Paul Prom also examined claimant and concluded that claimant 
was suffering a physical impairment of 20 to 45 percent. It was 
Or. Prom's opinion that of the 20 to 45 percent impairment 
presently suffered by the claimant that approximately 75 percent 
of the i•pairment was due to the myocardial infarction and 
appcoximat~•y 25 percent of the impairment was due to coronary 
artery disease in the left coconacy system. None of the doctors 
were willing to state that claimant's left coronary artery 
occlusion was the result of either the eight coronary occlusion 
or subsequent myocardial infarction. All of the physicians who 
examined claimant seemed to concur that his prognosis was 
guarded. Bach of the doctors indicated some concern with 
claimant's weight and the fact that he had not yet quit smoking. 
Bach of the physicians also recommended that claimant avoid 
strenuous working situations and that he not partake in competitive 
sports. 

APPLICABLE LAW 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disab ility can in fact be much different 
than the degree of impairment because in the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be fo und 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury, and present condition1 the situs of the 
injury, its severity and the length o f healing period; the work 
experience of the employee prior to the injury, after the injury 
and potential for rehabilitat ion, the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury, and age, education, motivation, and 
functional impairment as a result 06 the injury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the inju ry is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, foe example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent, work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no for■ulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary foe 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingha■ v. 

Firestone Tire i Rubber Company, II Iowa Industrial CommisAioner r, 
Report 39 (1981)1 Enstrom v. Iowa Public Services Compant, II 
Iowa Industrial Commissioner Report 142 ( l98l)1 Webb v.ovejoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

ANALYSIS 

It is clear from the facts presented that claimant ls in 
fact suffering a permanent impairment as a result of the myocardial 
infarction which occurr ed on March 11, 1983. It is also cl~ar, 
however, that claimant's present impairment is greater than that 
caused solely by the March 11, 1983 injury. At Least part of I 
his impairment is the result of left coronary artery disease for 
which no particular cause has been established. Dt. From gives 
a broad range of impairment from 20 to 45 percent of which he 
says 75 percent is the result of the myocardial infarction. Dr. 
Orauer finds claimant suffering a 15 to 20 percent impairment. 
While physical impairment is not the sole criteria foe determininr 
industrial disability, it is clear in this case that claimant 
does in fact suffer a significant physical impairment which 
li■ its his ability to perform physical activity. As a result, 
claimant will be forced to change both his personal and profession1 
life style in order to accommodate the limitations imposed upon 
him at this time. These physical l imitations will to some 
extent reduce the number of jobs available to claimant and may 
reduce his ability to earn income . 

Claimant has a strong managerial background particularly in 
the retail sales area. Thus far in his working career, claimant 
has demonstrated an ability to move up the ladder to higher 
paying positions with considerable consistency. While it is 
clear claimant may no longer be able to function in the capacity 
of a •working manager,• it is also apparent that he still 
retains his managerial skills and that those skills are indeed 
marketable. It should be noted that claimant did not qualify 
for vocational rehabilitation services from the State of Iowa I 
because he has not in fact suffered a significant or substantial 
vocational handicap. Although claimant does not have any formal 
education beyond high schoo l, his background with employer 
sponsored training programs nevertheless makes him an attractive 
candidate for managerial positions. 

Claimant's age would not appear to be a disadvantage in the t 
e■ployment market. Assuming claimant does not suffer any fatal 
heart attacks in the future, he would still offer an employer 
so■e 30 years of service . The problem, of course, is claimant's 
prognosis. Bach of the doctors expressed considerable concern 
about this man's prognosis. Bach used the term guarded in 
describing claimant's future well being. This would surely be 
of concern to any employer who carefully examines claimant's 
present physical condition. He is still suffering from coronary 
artery disease. Be is still smoking . He is still overweight. 
Be has not apparently continued with an exercise program and 
consequently he remains an excellent candidate for future 
coronary difficulties . Claimant would be well advised for his 
own benefit and that of his eight year old son to follow his 
physicians• advice and attempt to reduce the risk factors which 
he presently maintains. 

In summary, claimant is a 35 year old man suffering a 
significant physical impairment as the result of his myocardial l 
infarction. Although the impairment is significant, it must be 
noted that claimant has an extensive educational background and 
work experience in managerial areas where physical requirements 
would be minimal. Be is articulate and personable and possesses 
marketable job skills. He has demonstrated some unwillingness 
to reduce those factors which would most likely cause him 
additional coronary problems in the future. Be has in the past 
demonstrated an ability to increase his earning capacity with 
each of his employers and there would not appear to be any 
reason why he cannot do so now. Claimant's physical limitations 
do not preclude him from the job market but merely limit the 
number of jobs available to him. Although the number of jobs 
available to him are limited, it would not appear that he would 
suffer significant loss of income as a result of the physical 
limitations. Based upon all of the factors relevant to a 
determination of industrial disability, claimant has proven by a 
preponderance of the evidence that he has suffered an industrial 
disability as a result of the myocardial infarction equal to 25 
percent. 

FINDINGS OP PACT 

WBBRBPORE, IT IS POUND : 

1. Claimant is JS yea rs old , married and has one child . 

2. Claimant has a high school education and sever~• ~e-
of management training with TG, Y Stores and Goodyear Tire and 
Rubber Company. 

3. Claimant is personable and articulate. 

4 . Claimant has demonstrated managerial ability and has a 
long wor k history o f consistent advancement. 

s. 0n March 11, 1983 claimant suffered a ■yocardial 1 
infarction as the result of work-related stress and a preexistin 
atherosclerotic coronary di1ease. 

6. Claimant suffers a significant physical impairment as I 
the result of the myocardial infarction. 
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7. Clai■ant ahould avoid strenuous physical activity and 
co■petitive aporte. 

a. Clai■ant has ahown poor ■otivation to reduce coronary 
riak factor• aucb as obesity and e■oking . 

9. Clai■ant bas a guarded prognosis. 

10. Clai■ant'e rate of co■peneation is $204.74. 

11. Tbe parties stipulated at the hearing that the conversion 
date fro■ healing period to permanent partial disability is 
October 10, 1983. 

CONCLUSIOM OP LAW 

TBBUPOU, IT IS CONCLUDED: 

Clai■ant has proven by a preponderance of the evidence that 
he suffers a permanent partial disability for industrial purposes 
of twenty-five (25) percent as a result of the injury of March 
11, 1983. 

ORDER 

IT IS TBBRBPORB ORDBRBD that defendants pay unto claimant 
one hundred twenty-five (125) weeks of compensation at the rate , 
of two hundred four and 74/100 dollars ($204.7 4) for permanent 
partial disability from October 10, 1983 . All accrued 
P•Y"Mnt• to be ■ade in a lump sum together with statutory 
intereat. 

Costa of this action are taxed to defendants pursuant to 
Industrial ~oaiesioner Rule 500-4.33. 

Defendants are to file an activity report upon completion of this award. 

Signed and filed this r;J.j-t!J.day of Septe■ber, 1984. 

DEPUTY COMMISSIONER 

BBPORE TBE IOWA INDUSTRIAL COMMISSIONER 

ROTB A, BEWITT, 

Claimant, 

vs. 

FOODS, INC., 

E111ployer, 

and 

Pile No. 688647 

A P P B A L F I L E [ 
D E C I S I O N AUG 211964 

INtA llllJSJM IDlllJSml} 

MARYLAND CASUALTY CO., 

Insurance Carrier, 
Defendants. 

By ,order ot the industrial COIDlllissioner filed June 27, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendants appeal 
from an adverse review-reopening decision . 

The record consists of the transcript, cl aimant 's exhibits l 
through 61 and defendants' exhibit A, all of which evidence was 
considered in reaching this final agency decision. 

Defendants state the issues on appeal: 

I. Whether the proposed review reopening decision 
of the deputy industrial commissioner is supported 
by substantial evidence in the record made before 
the agency when, viewed as a whole, so as to allow 
an award of twenty-two per cent (22') industrial 
disability as the result of the work related injury 
at issue. 

IA. Industrial disability is determined by cons idera
tion of the employee's age, education, qualifications, 
experience, functional disability and , inability 
because of the injury to engage in emplOY111ent for 
which he or she is fitted. · 

A review of the record discloses that the hearing deputy's 
findings of fact and conclusions of law are proper. 

Wherefore, the review-reopening decision tiled Deceaber 13, 
1982 is hereby adopted as the final agency decision. 

FINDINGS OP PACT 

WBERBPORB, it is found: 

Clai■ant sustained an injury in the course of her employment 
December 2, 1981. 

Claimant suffered lumbosacral strain with lower left radiculopathy. 
Subsequent to a work return in March 1983, a herniated disc at 
L4-5 was discovered. 

Claimant's work as a cle rk/cashier in defendants' supermarket 
required standing, twisting, turning, lifting of small grocery 
items , and, at times, lifting of 50 pound bags of dog food. 

Claimant has been advised to restrict lifting in excess of 
25 pounds by one physician and in excess of 15 pounds by another. 

Dr. Carlstrom approved claimant ' s return to work as a 
clerk/cashier on a job hardening basis wherein she initially 
worked ·only two hours per day in March 1983. Claimant was 
unable to sustain such schedule. 

It is ~nlikely claimant 's condition will improve so signifi
cantly that she will be able to return to her former position as 
a clerk/cashier. 

Claimant performed well in vocational evaluation regarding 
bookkeeping and other c l erica l skills she could likely perform 
within her physical restcictions. 

Claimant is fifty-five (55) years old. Ber wock experience 
in bookkeeping and othec clerical areas ended in 1960. 

Defendant employer advised claimant that an intracompany 
transfer fcom clerk/cashier to office work is against its policy. 

Claimant earned in excess of nine dollars ($9.00) per hour 
aa a clerk/cashier at her injury date: entry level clerical 
positions would pay approximately thcee and 45/100 dollars ($3.45) 
per hour. 

Claiaant'e functional impairment rating is between five 
percent (5') and twelve percent (12,). 

Clrtmant is a high school graduate with subsequent on-the-job 
training in credit management and bookkeeping. 

The insurer advised claimant's counsel that 
by Dr. McCl ain was disallowed in October 1982. 
treatment subsequent to that time. 

CONCLUSIONS OF LAW 

TBBRBPORB, it ie concluded: 

further treatment 
Claimant sought 

Claiaant traa established a causal relationship between her 
December 2, 1981 injury and her present disability. 

Claiaant has sustained an industrial disability of twenty-two 
percent (221) of the body ae a whole. 

Claiaant la not entitled to reimbursement for costs incurred 
for medical services provided by Dr. McClain after defendants 
advised that such treatment was no longer authorized . 

ORDER 

TBBRBPORB, it is ordered: 

Oefendante pay claimant one hundred ten (110) weeks of 
permanent partial disability benefits at the stipulated rate of 
two huftdred thirty-five and 94/100 dollars ($235.94) per week 
with credit for the nineteen (19) weeks of benefits previously paid. 

Defendants are hereby ordered to pay interest on the award 
pursuant to 585.30, The Code, from April 19, 1984, 

Defendants are to file an activity report upon payment of this award. 

Signed and filed this .JI~ day of August, 1984. 

BARRYMORANVILLB 
DBPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE lOi'IA INDUSTRTl\l. COMl'!SSfONP.R 

RUTH A. HEWITT, 

Claimant, 

vs . 

FOODS, INC. , 

Employee, 

and 

HARYLI\ND CASUAL'rY CO., 

Insurance Carrier, 
Defendants. 

Fil•• No. 688647 

Rl•: VIEl'I-

R E O P E N r N G 

~.I', i.. J '." ... ....,, 

- ----------------------------- - . - ·----
INTRODUCTION 

This is a pcoceeJing in review reopening brought by Ruth,. 
Hewitt, the claimant, <1gainst her employee, FooJc;, Inc., and 
Haryl~nd Casualty Co., the insurance carrier, t o rPcover a~litional 
benefits under the Iowa ·,1orkers' <.:ompens:1tion l\ct ;is , result of 
an injury sustalnPd D•cember 2, 1981. 

This m.itt,.,· c.,m,: on for hc,--.r in<J before the un 1,:r,;ig11e d 
deputy industri3l commissioner in Des Hoin,s, Iowa oece~ber 16, 
1983. The record was consid•.- red fully submitted ,1t that tiille. 

l\n examination of the industri,,l commi sasioner's (ile indlcate5 
that a first report of injury was filed oe,embec 7, 1981: ,1 

memorandum of aJceement was filed December 21, 19a1. 

l\t time of the hearing, the pdrtics stipulated th,1t the rate 
of weekly compen1ation is S235.94: that merlical bills ace fair 
and reasonable; and that any additional aw~crt of permanent 
partial disabil ity wlll "tack on" to those amounts already paid. 
The amended foc,u 21\ filed establi5hes that 1efendants had paid 
19 weeks of permanent partial disdbility ar. of the hearing date. 

The record consists of the testimony ol claimant, Ruth 
Hewitt, of her husband, William S. Hewitt, of her daughter, 
Karen Donahue, of Ross Nixon, of Willam Miller, and of Kathleen 
Benson; claimant's exhlbit 1 through 7; and defendants' exhibit 
~- Claimant•~ exhibit 1,1, and 4 were off••red jointly. Reserved 
rulings on obJectlons will be made in the review of the nvtdence. 

I SSUl,S 

The issues to be decided are: 

1.) Whether a causal celationGhip exislr, between the alleged 
injury and the disability. 

. 2.) _whether 7laimant is entitled to permanent partial 
dtsabil1ty benefits. 

3.) l'lhether certain treatment hy David McClain, D.O., is 
compensable undec section 85.27. 

REVIEW OP TIie ~VIOENCE 

Claimant testified in her own behalf. Claimant is 54 years 
old, mace ied and has reared thn~• ,hunht~rs ~~1 fo r f t • • ·• " ~~ 11 os c-r i;ons. 
One daughter cematns at home. Claimant has a high school 
diploma and began, but did not c<>mplete, a secretarial shorthand 
c~urse at the ~mecican Institute of Business. She completed a 
six mont~ cced1~ management tcaintng pcogcam with the Nati onal 
Association of ~redit ~anagecs in 1947. B~tween 1949 and 1960, 
clai~ant held various Jobs as a payroll clerk, bookkeeper, and 
credit manager. She then raised her foster sons and her adopted 
daughters. She began employment with Food!', Inc. as a pact-time 
cashier and checker at Dahl's, the retail r.upecmarkets operated 
by the employee, in 1963. She left in 1970, but returned to 
full:tlme employment as a courtesy coun ter c lerk in 1974 and 
r•mained employed until Hacch 1983. At the time of her injury, 
she was working as a clerk/cashier. 

She reported lier eacnin~s in March 1981 as Sl0.50 or S10.55 
per ho~c. On her injury date, her duties included lifting all 
grocerte~ over the sc~nnec and standing throughout the day 
~lbeit with break pertods every 2 hours. Ghe cepocted groceries 
include pet food packed in 25 to 50 pound c-ontainers. 

Claimant stated she sm~kes one and one half p~cks of cigarettes 
~ <lay anJ drinks l or 2 drtnks per evening. Cialm,nt relayPd 
that she slipped on the lee and broke her tail bone in 197~. 
T~iz resulted 1n 3 weeks bed rest followed by a period of 
pact-timn work on ly. Claimant cepoctd she had no back problems 
following that inctdent. 

On the injury date, December 2, 1981, C'la lmant reports she 
w~s pushed Into the wock counter when a customer slammed a 
grocery cart into her. She reports Mack Brase, the assistant 
m~nn~:r, was sacking gc~cecies foe her at the time. In response 
to hi~ questioning, claimant reported she was "ok" but left wock 
within the hour. Defendants' objection to this testimony is 
overrulPd. Claimant reports she called Ross Hixon, who ~irected 
li<!r to seek racdtcol lttention from her own doctor. Claimant saw 
Dr. Hatchitt ancl re:ports she h.1d continued treatr.:tent with him until 
January 1982 with little improvement. Defendants' objection to 

El 

this testimony is ove rruled. rl 
Clai mant attPmpted a work return in la11uary 1902. She 

reports she workPcl about 50 hours but found she could not handle 
the pain. or. Hatchitt referred her to Dr. McClain, an orthopedi~ 
~pe7ia list, in 'larc-h 1982. Claim,,nt st;ite·; her employee nevec I 
indicated that treatment by Or. McClain wa~ not authorized. or. 
McClain hospitalized claimant for traction and physic3l therapy 
throughout Mar ch 1982. Claimant was <lisch,,cged in a full body 
cas~. She reports this hospitalization "d•d not help much." 
Claimant described her pAin as running dow,i her middle back with 
numbness and tingling in th•? left leq ;;,n,J , ome numbness in the 
right leg. 

Claimant reported William Mill er referred her to Crawford 
Rehabilitation and set up her appointments with De. McClain. 
She states he direc ted her to or. Carlstrom (or a second opinion. 
She repoc ts it was not hec under standing thnt tce,1tment by Dr. 
HcClain was no longer authorized. 

I 
l Dr. Carlstrom directed claimant to You11kers Rehabilitation 

Center where she underwent physic,)! th ,~ cap; in Summer, 1982. 
c1,imant reports Or. Carlstrom restricte,l lier to I if ting 15 
pounds or less, and .idv lsP.d her that neith• c t..,isting oc turning 
noc standtng noc lifting Coe prolongt?"I pcriorls wa:; in her best 
interests. Claimant understood the doctor bel iev<>d she should 
seek other employme nt and she could not ,:011tinue work which 
involved lifting. 

ll 
Cla imant ceturne,l to work in r,1hru1ry 19ll3 wo,king first a 

two day or three day week. She rPported l1ftin1 nll items 
coming across her scanner even if th<'1C we•ght e xceeded Dr. 
Caclstrom's weight restrictions. 5he statP<l even lifting a 
gallon of milk caused her pain. 

Cl aimant returned to Dr. Carl~tom who ordered both a bone 
and CT scan and i'lfocmed Oahl' s claimant could not work. I'. 
Claimant reported the CT scan showed a disL pressing on a nerve. h 

Claimant cepoc ted that f ro1~ 11,1 rch 198 3 she hns h ,,d 1>roble1o,s 
getting out of of bed, bathing, walking, stanrling, cleaning her 
home, and lifting hec grandchildren. •he \1st saw Dr. Caclstco~ 
in September, 1983. He has not l1fted her restrictions. She 
reported she ha:; d1sc11ssed several job possibilities with 
employers tn an attempt to ,1scertain whethrr she could perform 
them. These included working as a w3itres~, as a conv~nience 
store clerk, and working as a fil e clerk. She felt she would be 
unable to perform these jobs with her physical d1sabtlities. 
Claimant has paid $115.00 of unreimbursad medical expenses to oc. M 
HcCla 1n. I 

On cross-examination, claimant stated that ~ll three of he r 
daughters, now ages 19, 18, and 16, were l iving nt home on the 
injury date. Claimant's mother-in-law, whn suffered from 
advanced senility though in good physical licalth, also lived 
with the family until her death in October 1983. Claimant and 
her family cared for this lady with assist nee of a home health 
aid who visited biweekly. Claimant admittPd she has not sought 
employment as a credit manager since beginning employment with 
Dahl's. 

Claimant denied she had ever received t reatment foe alcohol Ii 
consumption or that her doctors haJ 3dvised her that her alcohol ~ 
consumption was a problem. Claimant denied ever telling her 
physicia'ls she Jcank two beers and mixed d rinks each day. She 
stated she is allergic to beer. She admitted she had taken a 
six pack to the hospital and stated or. McClain permitted this 
and allowed her to drink two cans per day tl1ough she only drank 
on~. 

Claimant denied she had missed approximately one half of her 
scheduled physical therapy sessions. She s tated she had missed 
three or four because of illness. Claimant's physical therapy 
sessions ended in August 1982. She admittr-j reporting her 
condttlon improved while in physical therapy. 

Claimant has undergone testing with stnte vocational cehabilita~ 
Cl;iimant repoct~d vocational cehabilitatio11 did not recommend 
ad,i 1 t ional tra tning but recommended she co11sider employment as a 
cl•Hk, bookkeeper, .>c sec cetnr y. 

Cl-1i1nant denied or. Carlstrom evec aovised her she could 
return to work ~hen her symptoms subsided. She also denied ever 
Lelling Crawford Rehabilitation that her family ohllqations 
~ould prevent hec from ever returning to full-time employment. 
Claimant admitted that she has not inquired at Dahl's regarding 
her employment status s1nrc Harch l9ll3. Claimant ndpitL•d 
thit, in F,111 1982, her attorney advtsed her that the insurer 
40U1~ no longer pay foe treatment by De. Mc-Clain. Claiman~ s 
~0unsel objecteJ to questions regarding whP thec counsel advised 
cllimant o( defendants' eight to choose medical treatment as 
protected by th~ ,1ttocney client privilege. The objection is 
sustained. 

On redirect examination, claimant testified that Dr. Caclstro• 
t,eatment had ~!en of no gceatec help than Or. McClain's. 
Cla imanl denied ever discussing her household duties with the 
ph1scial theraptst. She stated that Dahl's does not provide t 
stools foe its checkout personnel and that Dahl's has never 
off~ced her a cleri cal job but has informed her that intca-
company job transfers violate company policy. Claimant believes 
she could do bookkeeping and coupons in Dahl"s offices. She 
understands that she h~s not been released to return to work 
wh•.! n she returned 1n ►larch 1983. Claimant stated that when the 



store is busy, it is not possible to <;top ind seek assistance 
when lifting. She expressed her belief th •t Dahl's policy is 
that the employee P.i ther do the job or go home. 

Claimant's husband of 36 years testifi~d in her behalf. He 
characterized claimant's pre-injury physicll con,l1tlon as "very 
good.• He substantiated that claimant now lias daily pain which 
hinders her abili ty to perform routine hou chold act1vit1es. lie 
stated c laiman t had been improvinJ until h, c wo1k return where 
upon her condit ion had become •worne than ,t was in the fi rst 
place.• On cc oss - exam ina t 10n, he 1dm it te<l ,· l 1 iman t docs bookkeep i n•J 
for his cleaning bu-;iness and doe some ho sework such 1s 
dishes, cooki ng, and folding laun,lry. He , har1J, 1 •• 1 :, 1 the 
daughter who lives at home as emot1onally ,listurbed ~nd requiring 
close supervision. 

Karen Donahue, cl1imant's daughter, te• tifled in her mother's 
behalf. She also substantiated claimant's pain and stated 
clai mant can perform only a llmitnd amount of housework. She 
reported seeing cl.1imant fall t wice. She ~ta terl •·I 1imant h.:is 
difficulty sleeping. 

william Hille r, a claims represen tat1v~ foe the insurer, 
testified in defendants' behal f. Claim.:int's counsel ' s obj~c tlons 
to substantial porti ons of the witness' te~timony on the gen~ral 
grounds that the witness lacked direc t contact wiLh claimant and 
the ensu ing direct know 1 edge c•>n< n11 nq he, conrl 11 i ,,, a n•l 
physical abilities are overruled. The sub• tance o[ the witness' 
testimony related lo the insurance company's handling of cla i mant's 
clai~, an issue of whi ch he has direct knowledge. Objections 
regarding the relevancy of such t~stimony ,re also overruled. 
Mc. Mi1lec's testimony was fully considered in the preparation 
of this decision. I t need nol be set foctt , in f ull. Of siqn1f
i cance are the facts that claimant's couns, l was Jdv ised in 1982 
that treatment hy De. HcCl,Hn would no lonql'C be .:iuthorized; 
that the insurer ~ought and obtained a job .:i nalysis of ,·laimant's 
job by Crawf o r j Rehabtlitl\tion and that Or. Caclstcom appcoveJ 
claimant ' s work return l'lftec reviewin9 sucl analysis. 

On cross-ex,minatlon, it was hstah lish•d thnt furthl'r 
treatment by or. McC lain was disallowed in Oc t ober 1982. The 
wi tness opined th.:it, the notice of work return whi~h cl 1imant 
received cou ld 11.:ive lad claimant reasonably to assume she was 
being orde red b1ck to work. The witness expressed his understanding 
claimant was to return to work foe monitoring to ascertdin 
whether she could perform her job. lie rep(•cted i •,r1111·y w,is n.:ide 
as to whether claimant could work in Dahl' ~ offices but that 
management indicate jobs were not availahln. On red irect, the 
witness stated he had understood or . Ca rlstrom pecmlttcd cla i mant 
to cetucn to work withou t weight restcict i n11s. 

Ross Ni xon, a manager f oe Dahl's, was next c~l led In d~fendan ts' 
behalf. Hr. Nixon supervises canhiP.rs. H• cel-lt•d that he was 
a cash ier for Dahl's from 1970 through 1971 and that he 1s 
familiar with canhi ecs ' wor k duties. He slat<>d, lh.:il but f..-,1 50 
pound bags of dog food and deicer ilnd 25 pound bag of dog or cat 
food, most grocer y items weigh 10 pounds 01 l ess. He reported 
that cashiers nP.ed not 11ft dog foo1 ~ince this is price marked 
and need not be scanned. He expl3 i ned tha1 cashiers ace "somewhat 
mobile " at their station, r eceive two 15 m nute breaks and one 
hal f hour lunch brea k each day. He ceport,•d cashie rs generally 
will not be at their stations for more tha11 two h•>urs wi thout a 
break. He sta t ed he ls familiar with Dahl' s employment policy, 
hut w,:is unaware of any r estriction on tran•,fer from a cashier to 
an office postt1on. He reported observing claimant ca r ry her 
nine or ten month old grandchild wh ile shopp i ng, but stated he 
has never observed claimant shopping or pu<1h 1ng a shopping ca rt . 
fie relayed that claimant has not appcoache•I him cP.gacding 
r eemploymen t ~,n,·~ ·1~rch J983. 

On cross-examinat ion, the witness did not dispute that 
cl i imant could have been told that l ntraco~pa ny transfers were 
against company policy. He agreed he had never a~ked claimant 
whether she need a stool at her station ev<•n though stools had 
b-Jen provided other workers post-injury. lie admitted ca.:hiers 
ar~ CPqu1red to lift g roce ry sacks into cars and these sacks 
weigh 15 pounds oc more. He cecltrd that c ~sh i ers receive one 
break in rach three hours o f work. He agc~ed that cashiers 
occl'lsio11ally l ift up to 25 pounds 11nd even ilgreed occasional 
m1 1 ''" kfin('d, mc1n1nq up lo 11 percent of tltcir work tir.ic 
11 .. st,tP.il cashi.,rs p11ck gcocecles when they are available to do 
HO. 

Kathleen Benson of Crawfo rd Rehabilltat ion next testified in 
~ fendants' behalf. Hs. Benson has testified before this agency 
on numerous occasions. Hee qualifications are well known to the 
u11lerr. i ')ned and will not be fully set forth herein. 

1:1ai,n1nt '• uhject ions to oral tPstimony cngardlng defendant s' 
e~nibtt A 1nd Cc1wfor,)'s bu~ine3s records concerning c laimant 
Hf! ovelr•1led. 

Hs. Benson outl ined Crawford's procedure in handl i ng claimant's 
case. It ~as established that claimant missed 14 physical 
tl1ecnpy ses3lons. Hs. Benson testlfiP.d thnt Cr aw(ord prepared a 
job ana lysis an1 report regarding the duti~s and physical 
rP.qulcemcnts of c laimunt's position with Onhl 's. She character ized 
the cash i er ' s pos1tion as one where the worker would be shift ing 
(l11•rJ we igh t conti nually and as one of constant motion. Hs. 
Denson expcessP.d her bellef that claimant's exhibit 3 understates 
claimant's clerical s kill s ln that cla i manl possesses transferable 
skills beyond the entry level which provide claimant ca reer 
alternatives. The witness cl tPd bank teller, ti cke t agent, 
information cler k-cash i er, audit cle rk, bookkeeper l, general 

ledger bookkeeper, invento ry clerk, •raffl, mana•J•!C, t raffic 
clerk, or security officer as positions cl.oimant could pursue. 
She stated such positions ace avail<1ble in the D~s Hoines area; 
Ms. Benson opined c laimant 1s employable t hough JOb hardening 
would be appropriate initially. 

on cross-examination, i t was est<1bllShP1 that illness w1s a 
substantial factor in cla imant's abs~nces from phys i ca l therapy; 
that entry l evel wages would be appcoximat< ly $1.~5 per hour; .. 
and that age may have a positive or negative impacl on employabil i ty. 

on further cross-examination, the w1tn• ss tPSt1fied that by 
signing of f on cl,limant's exh i b i t 6, or. c,,clst,,_,.,1 -:.Jrc••d that 
claimant was physically ahl~ to atteml;'t p~c•gcessive pact-time 
duties as described in the Job an~lys1s with a maximum 90al of 
retur n to full-time employment. 

Kar en & Donahue was cal led as a r~hutt,l wttnPSS foe cla imant. 
She test i fied that in July, 1983 her son, • lalmant's grandson, 
weighed approximate ly 14 pounds; that thee• were no unusual , 
stresses in claimant's home; and that hospital .in<I defendants 
represen tatives cancelled several of claimant ' s physical therapy 
sessions and medic1l appointments. 

Join t exhibit 1 1s the ~ed1cal reports regarding claimant. 
These were fully reviewed i n rend~cinq tli1r decision. •)( 
special significance were the foll owing : \n October 7, l?a2 
l et t e r of David a. McClain, o.o., to Jack ~trokPsbnccy of 
Rehabilitation Education and Services Rcanch o( the Oepart~cnt 
of Public Instruct i on states claimant 1s i11 treatment [or 
lumbosacral strain with lower l eft cad1cu1 .. pathy and -1dvis,..s 
claimant should avoid 1 i ftin•J in e xcess of 25 pouu ls on morP. 
than an occasional bas ls; an October 25, 1982 lhtt<>r of 1>c .. 
McClain to claimant's counsel opines thal claimanl has su~ta1ned 
a permanent partial impalement of 12 percent of th~ body JS a 
whole as a result of her work inc1Junt: A May 10, 1983 letter 
of Thoma~ A. Carlstrom, H.O . , to claimant•~ counsP l states as 
follow: 

To take your 1uestlons one by one: Number one, 
no I do not bel i eve Hrs. Hewitt's retu1n to work in 
March of thi3 ye3C had -lnything to do • ith her 
lumbar disc protrusion. Number t wo, yes 1 believ~ 
Mes. Hewi tt can return to her previous ~mployment 
at oahls, (sic) should her symptoms impcov12 signif
icantly. Host likely she will not experience 
enough improvement in her symptoms to return lo 
wo rk . t do bel l eve she has hasical ly teached 
maximum benefits of hPalin9 at the pceucnt time ~nd 
should be considered permanP nt ly stable at her 
present level. 

l'O answer -1uestions (s1cl titre'<', b,~s ·<1 un llu• answer 
to 1uestion two, yest do believe she las suffece1 
a permanent partial impairmen t. The fl:!/\ criteri a 
would suggest a 5-7\ permanent partial impa i rment. 

An April 21, 1983 letter of Dr. Carlst10m to Lhe insurer 
reports claimant ' s CT scan s hows a herniated dlsc at L4-5 on the 
left. A Mar ch 8, 1983 l etter of or. Cac lst com to whom 1t may 
concern advises that claimant remain off d11ty f or an indefinite 
period. An October 19, 1982 C'arlstroni l ctt er to llr. Strokesucrry 
states as f ollo~s: 

Hee examinat ion ls consistent with a myofascial 
back pain picture with mildly diminished f o rward 
bending, but otherwi se nor mal range of mot i on o f 
her low back and normal neurological exam . I have 
recommended to her wor kmen ' s compensation insurance 
company that she be givnn a partial permanent 
disability and cehab1litated to a job requiring no 
lifting, no forward bending, no prolonqed s it ting 
o r standing, and have recommended~ weiqht limit of 
flft~en pounds. I do believe her dlsahtlity may 
improve 1n thP future, although she has been stable 
fo e sometime, and would be pessimistic about that 
eventuality. 

/\ June 7, 1982 letter of De. Carlstrom to Crawfor d Rehabilitation 
states: "t do believe Hrs. Hewitt ls very tense woman , an in 
adiit10n, may b~ experiencing some secondary ~ain from her 
di ;;ocdec. r would (sicl peo,;i,niGt l c that iny tre1tment modality 
wlll result in 1 rapid impr 1vement in her ympto~3, but will 
k•~p you inform~d as to her progc~ss.• 

Claimant's exhibit 2 1s seve ral st~temcnts of Dr . McClain 
which apparently show medical costs In the amount of $115,00. 
Jo1nt exhibits J and 4 ace a copy and corr~cted copy of the 
~ocatlonal evaluation of claimant apparently by State Rehabilitation 
s-•rvices. The corrected copy recite• that all cl~imant' 
act1vit1cs were avaluatP.d suated anl no attempts were made t o 
ev aluate her in standing act1v t tles. The evaluation states: 

The above stated competitive skills would 
probably only allow (or Ruth to obtain the minimum 
wage foe an ent~evel eosltlon. Evaluator feels 
that bes ides -the~ ~f-ictoI seeking new employment, 
she would need to prepare to accept possibly less 
wa9es and leas benefits if it is necessary to 
cha11ge her place of employment . 

Claimant ' s eKhibit 5 is a February 8, 1983 letter of Marylanc 
casua l ty to claimant ' s counsels wh ich states: "Please have your 89 
client report to Hr. Ross Nixon at the Dahls (sicl Food Store at 



) 425 Ingersoll, Oes Hoines, towa at 10 A. M. Februory 14 , 198). 
foods, tnc. ls agr ~eable and does off~r to your client working 
ONLY T~O HOURS as oppos!'d to r ~Jul,r eight hour work d~y.• 

Claimant's exhibit 6 ls 1 oecember 14, 1982 l~tter of 
Crawford Rehabllltalon in which or. c .. rtst,om gives hls al~n~ture 
approval to the following statement.: 

ttavlng rc>view~d the job an3lys11 of Hs. llewlt's lsi~J previous 
position at Oahl3 lsicJ where ~he work •d as Cl'lhier/chenker, lt 
18 r.iy.op1n1 ,,n lh,t :1:1. lh\111 l!JtC) J'l 1•hyDt(•,11ly ,1hlt> 
to perforffl progressive, part-t 1111e job ,1ut 1P!I 1'l 

described 1n the written Job .,n.>lysls. negu • 1 

evaluation with the employers Jnd H11. llewlt (s1cl cuncP.cnlng 
her progress 4nd the physical demands rc>~utrP.d 
on-the-job ace ,~commended with full-time n~ployment 
viewed as a maximum 9041. 

Oefendants' exhihlt A ls 4 Joh an3lysln of th•• pos1tlon of 
cashier/checker at Oahl's Grocery Store on lnierooll Avrnue, Des 
Hoines, prepared by Cr awford Rehahilltation. 

.\PLLICI\BLE LAlf /\NO I\NJ>,LY'HS 

We first mu:Jt decide "hc>ther a c -:1uool rel:,tlonshlp exl11ts 
between claimant's injury and her 1l'l~blllty. 

The ct .. lmant has thn burden of provtni hy a pcepondncance o[ 
the evidence th,.t the 1n1ury of Or>c,•mbec 2, l'>Al 1s 1; 1u•nlly 
related to the ,hsabl lity on which sho now 1J10:1es hc>r c l.1lm 
Bodi&~'!.:., Ei!.Sh_~!'...t...,~~£~• 257 towd Sl~ . lJ) N.W .2J 867 (l96S), 
Lindahl v. L. O. Boqqs, 236 l owa :!96, 18 H, W. 2d 607 I 1945), ~ 
posifbfffty1, - rneiifffclent; a pr uh,,hll lty ls OPl'IJll!IOry. 
Burt v. John Oeere Waterloo Tractn, ~orks, 247 rnwa 691, 73 H.W.2d 
112[{9S5 l. ThPqu"e'itTon "c)f-ciiui:i,;'1" r.onnect lnn '" •:ssent l 1 l ly 
within the- domain 1>( exp,.rt t1•11timnny. !!!_l•!Oh_~~ -v_._~~'!.~-~•~t_h~~~t_ 
Ho'!,2lt!t, 251 l()wa ')75, 101 N,.,.2rl 167 (19 1·0). 

llowevec, expftrt medlc.:il evidencP must l·e cons1ctered with ,11 
other evlJenc~ 1ntro<luced b-?ar 1ng on th,. c .. 11'1.:il connect 1,,n. 
Ourt, 247 low11 691, 71 N.W. 2d 712. fhl' ()p1n1on of exp,..r tll n<'!a<l 
not.be coucheJ ln definite, po1ltlve or un• ·1ulvnc,1l t,nJ 1J,1~"· 

Sonda9. v, Ferri'! Hard.,,:ire, '>20 N.W.?d 90l (Iowa l'H4). llowt-vec, 
the-~1t.pert opfiiT<>n miy 00 IICCPptPd or ce jnctPd, 1n whol,1 or ln 
part, by the tr lee of fact. !.!!• .1t 907. rurther, the ""' 'Jht to 
be given to such an op inion is for the tln~er of fact, d~~ that 
11ay be affected by the co1npletene'l:J of the pre111ise given tho 
expect and other sucroundlng ciccum1tances. Bo~lsh, 257 Iowa 
516, 13) N. W.2d 867. See also ~UBCPlman v. CPntral T~l~hnn~ c~ .. 
261 Iowa }52, 154 N,W.2d 128 (lRi) ;·-- ·- - -------- -- ---

ThPce 1ppears to be little disput 6 thit ~l1lm~nt ' 'l Injury 1s 
(Plated to her disability. Both or1. HcCl~ln and Carlstrom have 
caus,1lly connected the Injury and the disa~lllty 1nd have 
a'lslgned c l11Jm11nt functional lnip-1irment ri, 1 lngs. or. Carlstrom 
does not believe that claimant's disc prot,uslon resulted from 
her March 1983 "ork return. However, the evidence does not 
suggest that that condition ls unrPlated t o claimant's original 
injury. Claimant's life restrictions and 11ork problems arose 
only ~fter her injury. This factor also suggests a causal 
connec tion where the record doeo not lntlm~te other conditions 
arising subsequent to the> Injury Crom whlch claimant's disability 
ml9ht cenult. Thull, claimant hJ!I C,Hr1f"d !tee burden of establishing 
a cauoal relati .,nnhlp bot.,,.,~n her inJury anJ dlsablllty. 1'he 
c-xtenl of her ol1nab lllty cem,lns un<lP..::lded, however. 

An lnjucy ls the pcoduclng causer the disability, however, 
ls the cenult, nnd lt ls the result "hlch ls compensated. 
B~rton v. Nevada Poultry Co., 25J Iowa 2A5, 110 N.W.2d 660 
(lffff,i)of~i-~~~Poo~!Y_~~~b~r Co., 233 t~wa 758, 10 N.W.2d 569 
(1943). 

l\s cla imant hao an lmpalrment to tho body a:J a whole, on 
lnduatclal di1ablllty has been sustalned. Industrial dlsabllity 
w,,s cli> flnC'd In Oledeclch v. Tel -Cl~ Rallw11~ Co., 219 lowa 587, 
59J, 258 N.W. 899, ·9oi-ff§j'~y is ·rorlowsi- ft-re therefore 
plain that the legislature intended the teem 'disability ' to 
mean 'lndustclal dloablllty' or loso of earning capacity and not 
a mere 'func tional dis11bllity' to be compute<l ln the terms of 
p•rcentJge:J of th~ total physical and mont~l .. blllty of a normal 
m.:,n. • 

Functional dlsablllty lo an element to be considered in 
d""termlning indu<Jtr lal dla11bl llty whi ch ls the reduction of 
e.:>cnlng capacity, but con3id~catlon must also be given to the 
lnj,nod t-mployet}'s age, edu,:,1tlon, qualltlC"ations, experience 
and lnabllity to engdJe ln employment (or which he ls fitted. 
Olson y. GoO~'(elc <;ervice Stoceo, 255 rowo 1112, 1121, 125 N.W.2d 
251, 257 (196J). 

In Pare v. N.:,oh Plnch Co., (hppPal decision, October 31, 
1980) the In<l1.11itcJil Comnifsiifonec, after analyzing the decisions 
oC Mcspadden v. 819 Bon Coal Co., 208 N.W.2d 181 (Iowa 1980) and 
Blacl(e-mfLn-i. Xfr-hm<ITfcan, Inc,, 290 N.W. 2d 348 ( Iowa 1980), stateif: ____ ----- ---

1\tthou<Jh thn cou r t st.:ited th11t they we1e looking 
t oe the reduction in earning capacity It ls undeniable 
that lt was the "loss of earnings• cau~ed by the 
Job lc,rnsfec (or ceooons related to the injury th11t 
the court wns indicating justified a finding of 
" industrial disability.• Therefore, If a worker ls 
placed in a ponltlon by hls employer after an 
injury to the body as a whole and because oC the 

l 
injury "hlch results 1n ,n actual cedu•· t1on in 
earning, lt " ould appear thl1 would Ju~tlfy an 
award of ln1ustcial dts~blllty. This 1,ould appear 
to be so even if the worker's "capsclty• to e1rn 
has not bPen diminished. 

foe example, a defendant P.mployec's refusal to give any sort 
of work •o a claimant 9fter he suffers his affliction may 
justlCy an aw,rj oC disabiltty. HcS__e,ad1en v. Btg_ Ben Coal Co., 
288 N.W.2d 181 (Iowa 1980). 

I 

Clalm~nt lo a 55 year old wom,n whose 1ork "XPPrlence ls as 
a cash lee and as a clerk bookkeep••r ~nd '!9 a er • I • -i ,n ,;ier. 
Hee fun c tional impairment rstlngs r~ge from 5 to 12 percent of 
the body as a wholP, The evidence suggests thot lt 1s unll~ely 
clalmant will recover sufficiently to retu,n to her previous 
position. This fa ct may ce'lult at least 1n part Cro~ secondary 
q11n clah1ant receives Crom her injury. Wh ile cl ,im,,nt has 
participated in vocotlonal rehabll1tat1on, valuation she has 
niade no formal 11ttempts t o fln1 e~ployment in fi elds which 
remain open to her. Neither has she lnqulred reg~rd1ng her 
e111ployment st~tus with "•.-l'l, Inc. On th,. nth,., hind, the record 
suggests 1·uo,J,i, Inc., hos not offer ed c laim ,nt of( ice wor k ,1hich 
she likely could perform wi th her restrictions. /\lRo, if 
claimant accepted a c lerical position within thP physical 
restrictions, she would likely receive a s,,lacy e11u<1ll.n<J only 
one-thlrd to one-half that ,1hlch she C'!CPi"ed as 1 r.ashiPr at 
Dahl's. This is a substantial ceductlon 111 earnln') c3paclty and 
must be considered in determlng cl1imant's industrial disabll1ty, 
Further, to be cons1Jeced ls .::l,1111ant's ag,. Clo1m,1nt 1- 55 
years old. While maturity may be an asset in ao•e employment 
situations, lt ls less so whPce thP. employ,,. may ne,.,J s•Jbstantlal 
retralnlng in orJer to function successfully in the work environm 
The record reveals that claimant hlD 11ptlt11dP in the clerical 
area but has not worked ln these fields since 1960. Thus, she 
would nPed tcalnln<J in the hevy of innov~tlon• 10 procedures and 
production equtpment that have taken pllce 1n the last ~uacter 
century. This fact substantially reduces the rPalism of any 
exp<'clation th,il r: lalm.:iot <JOln Jucr,1t1ve e~ployment 1n clerica l 
areos, When these factors .:IC" all cons1derr•l, It 1s app1rent 
cl1i111ant's lnJ11'Jtrlal ,hsab1llty ls con'lli••rably hi9hec than her 
funct ional ,,., ., 11,. 11 , ,,.,, 1 ,, Cl1l111ont's p••cm.1ncnt parttal 
dlsab1l1ty i<; d•!tecmined to be 22 pec:;ent nf the hody as a whole. 

The question or claimant's eight to be relmburseJ for 
payments made to or. McCla in remains. "Cla imant \q not entltl~d 
to reimbursement for med1 c.1l bllls unless 1,~ show9 thlt he paid 
the111 from hla own funds. • See £_~ylor 
v_. _B~plote_~&__l!u.t ._<;:a_~~ Co., 337 N.-.. 2d 890 ( ro ... a /\pp. 1'183 ). 

The cecorJ e:Jt3blished that cl~lmant h 1 paid the SllS.00 
ow,.d or r-1c,t ,ln. Claimant's counsel w,i '.l 1vis,.,1 in ''lc tobPr 
1982 that further treatment by Or, McClain wos not authorized, 
however, Defendants acted reasonably in be lieving counsel would 
act as claimant's agent and inform her of the dJs~llowance. H1s 
knowledge ls Imputed to claimant. Under Sf'Ctlon 85.27, the 
employee has thl' eight to choose the m,.d ic,, l care provided 
cl aimant. Therefore, claimant is not entitled t o reimbursement 
for charges incurred after belng idvlsed that care with or. 
"1cClain was no longer authorized. Cer t.1inly all charges after 
November 1982 are disallowed. It ls uncertain whether a charge 
of $15.00 incurred October 20, 1982 should be disallowed. If 
cl aimant can make a showing that 'lt1Ch was incurred before 
de(endants' withdrawal of authorlz~t1on of care by Dr. McClain, 
suct1 Will b~ 1110.,cd. 

FINDINGS OP PACT 

wunu:roru. it ls found: 

Claimant sustained an lnjucy in the course of her employment 
December 2, 1981. 

Claimant suffered lumbooaccal strain with lower left radlculo 
Subsnquent to a work return in H.1rch l98J, a herniated dlsc at 
L4-5 wan discovered. 

Claimant's work as a clerk/cashier in defendants' supermarket 
cequlcod standing, twlating, tucnlng, llft1ng of small grocery 
ltnms, 1nd, at times, lifting of 50 pound hags of do•J food. 

Cl3i1nont ha~ bnen advlsod to cestcict ll(tlng in excess of 
25 pounds by on,~ physician and 1n e><cess or 15 pounds by another. 

or. C3rlatrom approved c laimant's r~turn to work as a 
cle rk/cash ier on a job hardening basls " herein she i nitially 
worked only two hours pe1 day ln Harch 1983. Claimant "as 
unab\.-, to sustain such schedule. 

tt is un\1koly cl.1 1mant's condition will improve so s19n1f1cant 
thot -ih,• wl l \ b•• oh\.-, to return to her former posltion as a 
clerk/C rnhioc. 

Claimant performed woll In vocational ~valuation re~ardlng 
bookkeeping and other clerical sk i lls she could likely perform 
within hr physical cestclctlons. 

Clai mant is flfty-flve (55) years old. Her work experience 
In bookkoeplny Jnd other clerical areas encled in 1960. 

oefondnnt ~mployer odvl~cd c laimant thnt an intracompany J 
tcunnfec from cler k/cashier to office work is against Its policy, ' 

Claimant eorned ln excess of nine doll ,,rs ($9.00) per hour 
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as a clerk/cashier at her injury date; entry level clerical 
positions would pay approximately three and 45/100 dollars 
(~1.45) per hour. 

Claimant's functional impairment rating is between five 
percent (5\) and twelve percent (12\). 

Claimant is a high school graduate with subsequent on-the-job 
training in credit management and bookkeeping. 

The insurer advised claimant's counsel that 
by Dr. McClain was disallowed in October 1982. 
treatment subsequent to that time, 

CONCLUSIONS OF LAij 

THEREFORE, it is concluded: 

further treatment 
CL,, iman t sought 

Claimant has established a causal relationship between hec 
December 2, 1981 injury and her present di s ability. 

Claimant has sustained an industrial disability of twenty-two 
percent (22%) of the body as a whole. 

Claimant is not entitled to reimburseme nt for costs incu rred 
for medical services provided by Or. McCla in after defendants 
advised that such treatment was no longer authorized, 

ORDER 

THEREFORE, it is ordered: 

Defendants pay claimant one hundred te1 ( 110) 11eeks of 
permanent partial di'lability benefits at the stipulated rate of 
two hundred thirty- live and 94/100 dollars ($235.94) per week 
with credit foe the nineteen (19) weeks of benefits previously 
paid. 

Interest accrues pursuant to section 85.30 as amended. 

Defendants pay costs of this action. 

Defendants file a final report upon pay~ent of this awacd. 
I 

Signed and filed th is :Ji1 ray of April , 1984. 

JL.j, ,.),.£ /, ~E~~cC ffi"e:~ w~ 
DEPUTY IilDUS1'RIAL COMCIISSIONER 

BBPORB THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD C. HOSKINS, 

Claimant, 

vs. Fi le No. 622908 

CITY OF CBDAR RAPIDS, 

Employer, D 

A 

E 

p p 

C I 

E A L 

s I 0 N 

and 

BITUMINOUS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

F \LE 0 
fl. \lG 2. '7 '004 

\(Y#I~ 111ous,Rl~l 
co1o11t11ss1011lR 

By order of the industrial commissioner filed June 27, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Defendants appeal 
from an adverse review-reopening decision. 

The record consists of the transcript; claimant's exhibits 1 
through 23; and defendants' exhibits A through J, all of which 
evidence was considered in reaching this final agency decision. 

The outcome of this final agency decision will modify the 
review-reopening decision somewhat; however, that modification 
will be in favor of the claimant. 

ISSUES 

The hearing deputy awarded a 15 percent permanent partial 
disability and allowed a $4,000 credit against the award on 
account of a third party settlement. 

The issues on appeal are stated by defendants: 

I. Whether Appellee's disability for industrial 
purposes ls accurately assessed at fifteen percent 
of the body as a whole. 

II. Whether Appellant-Bituminous Insurance Company 
took $4,000.00 from said $10,000.00 settlement and 
waived its claim to any further credit for the 
re■ainder of the settle•ent. 

EVIDENCE PRESENTED 

Claimant was hur t in a work-connected car-pedestrian accident 
on January 11, 1980 . Claimant had a dislocated l eft shoulder, a 
f racture of the left sacrum, a f r actur e of the spine of the 
tibia of the left knee and a fracture of the tibia of the left 
leg, as well a~ a contusion of the calf and multiple abrasions 
on the chestwall on the left . Claimant was treated by Martin F. 
Roach, M.D., and returned to work on Mar ch 3, 1980. He had to 
return to the hospital again on June l, 1980 for follow-up care. 
Dr . Roach assigned a permanent partial disability. Claimant had 
developed a traumatic cyst on his thigh as a result of the 
injury. When asked upon what the doctor based the five percent 
rating, he replied that it was "on that traumatic cyst and the 
subsequent sequela.• (Roach dep., p . 9 11. 14-15) 

Claimant was examined twice by John R. Walker, M.D., who was 
more spec i fic as to the actual source of claimant's problems. 
In his report of March 10, 1982, Dr. Walker states: 

1. He still has some disability due to the dis-
located left shoulder in the form of a slight loss 
of motion in abduction and pain and discomfort. 

2. He has a very painful, burning type of scar in 
the region of the trauma and also in the region of 
the main trauma, where his traumatic cyst was 
removed surgically . 

3. He has a moderate lumbosacral sprain. 

4. Re has a definite sacroiliac injury with 
disruption of the joint due to his comminuted 
fractu~e of the pelvis. 

5. He has a chronic sacroiliac sprain on the le(t 
side only due to this injury. 

6. He has some loss of muscle tissue laterally in 
the vastus lateralis with a painful, burning scar. 

7. He has some more or less insignificant scars of 
both calves. 

8. He has a chronic sprain in the region of the 
astragulo-tibial joint on the left laterally. 

Dr. Walker first opined claimant's impairment was 18 percent of 
the body as a whole and later raised that amount to 20 percent. 

Claimant was 55 years of age at the time of the hearing and 
a high school graduate. He had worked part-time at Wilson and 
Company and in a grocery store while in high school. He 
worked at Wilson and Company full-time until 1948 when he became 
employed by the Cedar Rapids Street Department. After service 
in the Korean Conflict, he was reemployed by the street department 
and has been there for some 35 years. His experience was 
varied, including labor, truck driving, and heavy equipment 
operating. He. was in management for about the past 13 years. 

Claimant entered into a settlement with the representatives 
of the third party who had caused the accident. Under the 
agreement, claimant received $6,000 and the workers' compensation 
insurance carrier, The Bituminous Insurance Company, received 
$4,000. No memorandum of settlement was filed with the industrial commissioner . 

APPLICABLE LAW 

The legal authorities as cited by the hearing deputy are 
adequate and cor rect. Specifically, section 85.22(4) states: 
"A written memorandum of any settlement, if made, shall be filed 
by the employer or insurance carrier in the office of the 
industrial commissioner.• 

Also, it should be emphasized that claimant's disability is 
industrial which is reduction of earning capacity, and not mere 
functional impairment. Such disability includes consideration 
of functional impairment, age, education, qualifications, 
experience, and claimant's inability, because of the injury, to 
engage in employment for which he is fitted. 

ANALYSIS 

Defendants argue that Dr. Roach's rating of five percent 
permanent partial impairment (as opposed to Dr, Walker's rating 
of 20 percent) is superior. One would agree, of course, that 
between these two doctors, who have very similar qualifications, 
Dr. Roach's knowledge of the case ls superior because he was the 
treating doctor. Although Dr. Roach's rating is accord~~ m~,t 
weight, Dr. Walker's rating ls not to be ignored. 

Perhaps the main problem here is that defendants base too 
much emphasis on the permanent impairment rating and attempt to 
equate it to the disability rating. As shown above in the 
applicable law, impairment is only one factor of disability, and 
it is not a figure which is added to or substracted from in 
order to"'reach the amount of disability. 

Here, in this c ase is a 55 year old man whose background shows 
considerable achievements. Also, he has retained his position 
with the employer. Nevertheless, at claimant's age, his employment 
horizons are limited because of his injury. Thus, a permanent 
partial disability of 15 percent is not excessive. 
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With respect to the third party release, defendants argue 
that they are ent itled to indemnity from the recovery; however, 
indemnity applies where a workers' compensation claimant beings 
a third party action in district court, wins his lawsuit, and 
owes indemnity from the damage award . Section 85.22(1), Code of 
Iowa. Such is not the case here. 

In the present case, defendants participated in the settlement 
between c laimant and the third party, and defendants released 
their subrogation eights against the third party. The question 
then becomes whe ther defendants have any right to a credit 
against the i r liability for workers' compensation payments . 
Section 85.22(4), The Code, clearly says that defendants are 
required to f ile a memorandum of the settlement wi th the industrial 
commissioner. It would seem that the very reason foe this 
requirement is to avoid future confusion as to the amount of the 
credit. Therefore, if def endants participated in a settlement 
under 585 .22 (3) and wanted credit against future compensation 
liability, they should have made the required filing under 
585.22(4). De fendants did not do so and will not be allowed the 
credit , 

The findings of fact in the review-reopening decision are 
adopted except that number 10 has been changed slightly, and the 
conclusions of law are adopted except that number 7 wil l be 
deleted. The order, likewise, is adopted except that defendants 
will not be given a credit. 

FINDINGS OP PACT 

1. Claimant was employed by defendant City of Cedar Rapids 
on January 11, 1980, 

2 . c;a i mant was struck by a vehicle. 

3, That at the time claimant was struck he was performing 
duties for the City of Cedar Rapids, 

4. Defendants filed a memorandum of agreement concerning a 
January 11, 1980 injury. 

5, Claimant was paid compensation for lost time. 

6. Claimant sustained permanent partial disability to the 
body as a whole because of said injury. 

7. Claimant's disability for industrial purposes is 
fifteen percent (151) of the body as a whole. 

8. Claimant, claimant's wife and defendant insurer entered 
into settlement with the alleged third party tort-feasor Dennis 
Neuzil whereby a total of $10,000 wa s paid on beha lf of Neuzil 
to claimant, his wife and the insurer. 

9. Defendant Bituminous Insurance took $ 4 ,000 f r om said 
settlment ana waived claim to further credit for the remainder. 

10. Claimant and his wife received $6,000 as their share of 
the third party settlement. 

11. The charge of Dr. Walker in the amount of $324 is 
reasonable. 

12. The gross weekly wage is $315. 

CONCLUSIONS OF LAW 

1. Claimant was employed by defendant City of Cedar Rapids 
on January 11 , 1980, 

2, Claimant sustained an injury arising out of and i n the 
course of his employment on January 11, 1980. 

3. Claimant is entitled to no further healing period 
compensation . 

4. The rate of compensation is $192.28. 

5. Defendants will be ordered to pay seventy-five (75) 
weeks of permanent partial disability compensation at the ca te 
of one hundred ninety-two and 28/100 dollars ($192.28) per week . 

6. Defendants will be ordered to pay three hundred twenty-
four dollars ($324 ) for Dr. Walker's examination pursuant to 
section 85.39, Code of Iowa. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
seventy-five (75) weeks of permanent partial disability compen
sation at the rate of one hundred ninety- two and 28/100 dollars 
($192.28) per week. 

IT IS FURTHER ORDERED that defendants pay three hundred 
twenty-four ($324) to Dr. Walker for the examination pursuant to 
section 85.39, Code of Iowa. 

Costs of this proceeding are taxed against defendants. 

Interest is to accrue in this award from March 7, 1984 . 

A claim activity report shall be filed upon payment of this 
award. 

Signed and filed this )If;; day of August, 1984. 

BARRYMOAANVI LLB 
DEPUTY INDUSTRIAL COMMISSIONER 

Copies To: 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RICHARD C, HOSKINS, 

Claimant, 

vs . 

CITY OP CEDAR RAPIDS, 

Employer, 

and 

BITUMINOUS INSURANCE CO., 

Insurance Carrier, 
Defendants . 

: 
: 
: 

INTRODUCTION 

Pile No. 622908 

R B V I B w -

R E 0 p g N I N G 

D E C I S I O N 

FI L~E D 
MAR 7 • 1984 

IOWA INDUSTRIAL COMMISS!OHER ll 
This matter came on fo r hearing at the Linn County Courthouse ~ 

in Cedar Rapids on Septembe r 9, 1983 at which time the record l 
was closed al though briefs were later filed . I 

A review of the commissioner's file reveals that an employer' s 
first report of injury was filed January 14 , 1980. A memorandum I 
of agreement was filed January 21, 1980 calling for the payment 
o f $192.28 in weekly compensation. A final report was filed on 
February 29, 1980 showing that claimant was paid 6 2/7 weeks of 
compensation. 

The record consists of the testimony of the c laimant, Doug 
Fields, oon Fleagle and Preda Hoskins, claimant's exhibits 1 
thr ough 23; and defendants' exhibits A through K. 

ISSUES 

The issues for resolution are: 

1 ) The nature and extent of disability1 

2) The rate of compensation: and 

J) The applicability of a third party settlement. 
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STATEMENT OF THE EVIDENCE 

At the commencement of the hearing the parties stipulated as 
to the items in tbe petition for declaratory ruling, excepting 
paragraph seven. 

Clai•ant, presently age 55, is a high school graduate. Re 
worked pact-time at Wilson and Company and in a grocery store 
while he wae in high school. Be worked at Wilson's full-time 
until 1948. Be then became employed foe the Cedar Rapids Street 
Department. Be was in the service during the Korean conflict. 
Be then became re-employed by the street department. Be has 
been employed by the street department for 35 years. Re was a 
laborer, a truck driver and heavy equipment operator. For about 
the last 13 years he has been in management. 

Claimant testified that on the nate of inJury he was paid 
$640 every two weeks. In addition to the regular pay and 
regular overtime , claimant was entitled to be pa id standby pay 
which apparently compensated him for being available foe emergenc i es. 

On January 11, 1980 claimant was on standby and at 5: 45 a.m. was 
called to erect a barricade. Claimant testified that it had 
been raining and that there had been a drop in temperature. 
While claimant was turning the barricade flasher to face traffic 
he was struck by a vehicle driven by Dennis Neuzil. Claimant 
was taken to the hospital and his treating physician was Martin 
P. Roach, M.O., a Cedar Rapids orthopedist. Claimant had a 
dislocated left shoulder, fracture of the left sacrum, fracture 
of the tibia spine of the left knee and fracture of the fibula 
of the left leg. He had a contusion of the calf and multiple 
abrasions over the chest wall on the left side . Claimant 
underwent closed reduction under intravenous IV Valium on the 
day of.admission. 

Poet-reduction x-cays were normal . His calf contusion and 
swelling gradually subsided. Claimant continued to complain of 
pain in the left hip and pelvis and "coned down" views revealed 
disruption of the sacroiliac joint. He was started on ambulation 
with a walker, partial weight bearing on the left side and 
gradual ly improved. Claimant was released from the hospital on 
January 16, 1980. 

Claimant continued to see or. Roach. On January 28, 1980 or. 
Roach undertook to start claimant on exercises for his quadriceps 
and shoulder. Claimant continued to be treated by or. Roach. 
The recotd (exhibit I ) indicates that clainant returned to work 
about March 1, 1980. 

On June 1, 1980 claimant was admitted to the hospital . A 
large traumatic synovial cyst on the left thigh had developed 
and was excised. A drain was placed in the thigh and later 
removed . Claimant was discharged from the hospital on June 8, 
1980. Exhibit 7 indicates that claimant returned to work about 
June 21, 1980. Claimant returned to see or. Roach on t,!o 
occasions following this date. On July 14, 1980 or. Roach noted 
a couple of areas of sensitivity along the lateral thigh but had 
good range of hip motion and negative straight leg raising. 

Claimant testified that he does not do as much on the job as 
he did formerly. He testified that he bas dislocated his 
shoulder twice since he returned to work. Re testified that i n 
the last year his hip is getti ng worse. Re testified that it 
hurts when he elts down. He has seventeen people working tor 
him. He stated that he has become more cautious in movements. 
He stated that his mental attitude is worse in that he is touchy 
in the off ice. 

Claimant testified that he entered into a settlement with 
representatives of Dennis Neuzil. The settlement was in the 
amount of $10,000 paid by Neuzil. A copy of the release is 
labeled exhibit F. Claimant testified that $6,000 went to 
claimant and $4, 000 went to the workers' compensation insurance 
carrier. Claimant stated that he considers the money received 
to have been paid on a SO- SO basis to himself and his wife. The 
record indicates that no memorandum of settlement was fi led with 
this agency. Claimant stated that he and his wife are having 
some marital problems. These existed prior to the injury. 

At the time of the hearing claimant testified that he would 
like to get out of management and back into labor . His complaints 
were that he had left hip pain, back pain and shoulder pain. 

On cross-examination, claimant admitted that he was making 
more money . He went back to essentially the same duties. 
Claimant indicated that he was able to perform the duties 
necessary to get the Job done, but was unable to do what he did 
formerly. Claimant indicated that he sought no medical attention 
in 1981. Claimant testified that he gardens and that he laid a 
patio since the injury . Claimant testified that at the time he 
signed the release he was represented by counsel but "didn't 
think" to have counsel examine the document. 

Don Fleagle is a foreman of the Cedar Rapids Street Department. 
He testified that claimant had some trouble after he r eturned to 
work and that claimant attempts to hide his injury. Be testified 
that claimant has not changed much since he returned to work. 
He stated that claimant's work ability has not been affected. 

Doug Flelds is head of the Cedar Rapids Sewer Department. 
This witn~ss testified that he did not see much change in 
claimant's work performance after the injury. He indicated that 
claimant ls not one to complain, but he could tell when claimant 
was having an off day. 

Prieda Hoskins, claimant's wife, testified that claimant had 

lost interest in many avocational activities. She testified 
that their relationship had deteriorated in that claimant is 
moody. She testified that she was not a party to the negotiations 
surrounding the third party settlement. This witness indicated 
that some problems between herself and claimant stemmed from a 
1978 injury which the witness sustained. However, she did 
indicate that matters were clearing up prior to claimant's 
injury and worsened thereafter. She had some psychological 
problems in 1981. She testified that the couple has had severe 
marital problems which antedated the injury. 

Claimant last saw Or. Roach on July 14, 1980. He performed 
another examination on February 10, 1983. In December 1981 Or. Roach 
gave a permanency rating. He indicated that claimant had 
sustained a five percent partial disability because of the 
injury. The rating was based on more than loss of function 
(deposition p. 8). 

Claimant was seen by John R. Walker, M. o ., a Waterloo 
orthopedist, on March 10, 1982. Claimant was complaining of low 
back pain and pain in the left buttock. He had a catching in 
his left hip. Be had numbness over the left lateral thigh. He 
had pain across the top of his left foot. He had pain over the 
left anterior chest wall and complained that his left arm had 
become weaker. Physical examination showed that claimant lacked 
tbe last fifteen degrees of complete abduction of the left 
shoulder and the abduction adduced was not smooth. There was 
tenderness over the pectoralis maJor muscles with tenderness in 
the deltoid region anteriorly of the left shoulder. There was 
no atrophy of the arm or forearm and the biceps, triceps and 
forearm reflexes were withln normal limits. Examination of the 
low back revealed tenderness at L4, LS and over the sacroiliac 
joint. Straight leg raising tests were positive. Internal 
pelvic torsion tests revealed that there was some discomfort in 
the left sacroiliac joint. 

Examination revealed that the claimant was limber and could 
touch his fingers to his toes . He had some discomfort upon 
coming upright. X-rays revealed a well-healed fracture of the 
upper one-fourth with the middle one-fourth of the fibula . 
x-caye of the pelvis revealed what appeared to be a well-healed 
fracture of the pubic ramus. or . Walker thought claimant 
sustained a permanent partial disability of 18 percent to the 
body as a whole. 

or. walker examined claimant again on August 6, 1982. The 
examination on that date showed some difference in that some 
atrophy of the left leg was observed . or. Walker observed that 
claimant had lost fifteen degrees of external rotation of the 
left shoulder, lose the last fifteen degrees of complete abduction 
of the left shoulder and had developed some deltoid muscle 
atrophy. or. Walker raised his permanent partial disability 
rating to twenty percent. 

APPLICABLE LAW 

1. Sections 85.3 and 85 .20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation cases . 

2. The claimant has the burden of proving by a ~ceponderance 
of the evidence that the injury of January 11, 1980 1s causally 
related to the disability on which ~e now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boi1s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is lnsu icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

3. As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Cit~ Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

4. For example, a defendant 
sort of work to a claimant after 
justify Ln award of disability. 
288 N.W .2d 181 (Iowa 1980). 

employer's refusal to give any 
he suffers his affliction may 
Mcspadden v. Big Ben Coal Co., 

5. Section 85.34(1) deals with healing period compensation. 

6. Section 85.22 deals with subrogation rights under the 
workers' compensation act. 

7. Section 85.36 deals with the computation of gross weekly 
wage. 

ANALYSIS 

Based on the foregoing principles, it ls found that claimant 
sustained a permanent partial disability to the body as a whole 
because of the injury of January 11, 1980. 

Claimant is 55 years of age and has spent the major portion 
of his life working for the Cedar Rapids Street Department. Re 
will, in all likelihood, continue to work foe the Cedar Rapids 
Street Department until be retires. Claimant has not been cast 
out of a job because of his injury. His employee accepted him 
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back. Granted, some loyalty and some civil service rules may 
have facilitated claimant's return, but claimant has not fallen 
under the holding in recent cases which indicate that an employee's 
refusal to offer employment may be evidence of disability. 
Considering the elements of industrial disability, it is found 
that claimant is disabled to the extent of fifteen percent of 
the body as a whole. 

I have examined the record with regard to healing period 
paid to date in this case and it appears to •dovetail• with the 
medical evidence presented. 

DefeLdants have asserted a defense of election of remedies. 
Defendants' theory is that the language of the release precludes 
claimant from pursuing an action for compensation before this 
agency. While the argument advanced is novel, it is in error. 
The release was not executed in defendants' favor (but in favor 
of the third party tort-feasor). The law states that no release 
can be effective without the approval of the industrial co1M1issionec. 
There being no such approval, the defense must fail. 

Claimant has submitted a bill for 85.39 examination by or. Walker. 
The cost of the March 10, 1982 examination will be allowed. 
Section 85,39 envisions a single examination or at most two to 
three examinations in close temporal proximity. $324.00 will be 
ordered to be paid. 

The issue of the subrogation interest presents a question 
rarely litigated before this agency. It is clear that tbe 
insurer, claimant and claimant's wife entered into a settlement 
with the third party tort-feasor for $10,000. An informal 
agreement was had whereby the insurer received $4,000 and 
claimant and his wife $6,000. The two questions presented are 
whether the settlement is effective if not filed and whether the 
settlement interest of the wife is deducted from the c redit. 

As to the first question, it is found that a settlement does 
not have to be filed to be effective. No affirmative action is 
required by this agency, especially in the instance where the 
parties agree to the terms of the settlement. 

The language of section 85.22(5) stating that money •paid as 
damages resulting from and because said injury was caused under ••• 
liability• is determinative of the second question. Certainly a 
wife's claim arises out of a cause of action which may have been 
compensable . To hold that the loss of consortium claim was a 
separate cause would negate the clear intention of section 85.22. 
All one need do to circumvent the statute would be to lump a 
major portion of the settlement with the spouse's claim. This 
was not the intent of the law. Defendants will receive their 
$4,000 credit pursuant to their agreement. There will be no 
reduction of credit for loss of consortium. 

Claimant asserted that rate was in issue. Clai■ant testified 
that his bi-weekly gross pay was about $10 higher than that 
revealed on the filings made with this office, However, no tax 
returns or other tangible evidence was offered to indicate that 
the rate shown on the forms provided is incorrect. It is still 
claimant's burden to prove a higher rate. Re has not sustained 
his burden. Claimant 's rate will be awarded at $192 .28. 

Claimant has listed some out-of-pocket expenses, wishing to 
have them taxed as costs. Forty-two miles were incurred as 
mileage seeking treatment from or. Roach. These expenses shall 
be allowed in the amount of $10,08. A number of other items 
were submitted, all of which falls within the preview of Rule 
500-4 .33 of the industrial commissioner. No specific order 
shall be issued except for mileage, 

FINDINGS OF FACT 

1. Claimant was employed by defendant City of Cedar Rapids 
on January 11, 1980. 

2. Claimant was struck by a vehicle. 

3 . That at the time claimant was struck he was performing 
duties for the City of Cedar Rapids, 

4. Defendants filed a memorandum of agreement concerning a 
January 11, 1980 injury. 

5. Claimant was paid compensation for lost time. 

6. Claimant sustained permanent partial disability to the 
body as a whole because of said injury. 

7. Claimant's disability for industrial purposes is fifteen 
percent (15\) of the body as a whole. 

8. Claimant, claimant's wife and defendant insurer entered 
into settlement with the alleged third party tort-teasor Dennis 
Neuzil whereby a total of $10,000 was paid on behalf of Neuzel 
to claimant, his wife and the insurer. 

9. Defendant Bituminous Insurance took $4,000 from said 
settlement and waived claim to further credit for the remainder. 

10, Claimant and his wife received $6,000 because of the 
injury. 

11. The charge of Dr. Walker in the amount of $324 is 
reasonable. 

12. The gross weekly wage is $315. 

CONCLUSIONS OF LAW 

l, Claimant was employed by defendant City of Cedar Rapids 
on January 11, 1980. 

2, Claimant sustained an injury arising out of and in the 
course of his employment on January 11, 1980. 

3. Claimant is entitled to no further healing period 
compensation. 

4. The rate of compensation is $192.28. 

5. Defendants will be ordered to pay seventy-five (75) 
weeks of permanent partial disablity compensation at the rate of 
one hundred ninety-two and 28/100 dollars ($192 .28) per week, 

I 

6. Defendants will be ordered to pay three hundred 
dollars ($324) for Dr. Walker's examination pursuant to 
85 . 39, Code of Iowa. 

7. Defendants will receive a four thousand dollar 
credit for compensation and medical paid previously. 

twenty-fo•I' 
section l ' 

($4,000) 

• 
ORDER 

IT IS TBBRBFORB ORDBRBD that defendants pay unto claimant 
seventy-five (75) weeks of permanent partial disability compen
sation at the rate of one hundred ninety-two and 28/100 dollars 
($192.28) per week. 

IT . IS FURTHER ORDERED that defendants pay three hundred 
twenty-four dollars ($324,00) to Dr. Walker for the examination 
pursuan t to section 85.39, Code of Iowa. 

IT IS FURTHER ORDERED that defendants receive a four thousand 
dollar ($4,000.00) credit toward the total amount paid on this l' 
claim. 

Costs of this proceeding are taxed against defendants. 

Interest is to accrue in this award from the date of this 
decision. 

A final report shall be filed upon payment of this award. 

Signed and filed this ;,!!day of March, 1984. 

COMMISSIONER 

BEFORE TRB IOWA INDUSTRIAL COMMI SSIONER 

KENNETH LEROY HUTCHISON, 

Claimant, 

vs. 

AMERICAN FREIGHT SYSTEM, INC., 

Employer, 
Self-Insured, 
Defendant. 

r- \LED 
File No. 68742111,\Jo J Q\984 

A p p 8 AIO~A INOUSlRIAL COMMISSI 

D E C I S I O N 

~ 
By order of the industrial commissioner filed June 27, 1984, I 

the undersigned deputy industrial commissioner has been appointedt 
under the provisions of section 86.3 to issue the final agency 
decision on appeal in this matter. Defendant appeals from an 
adverse review-reopening decision. 

The record consists of the hearing t ranscript; claimant's 
exhibits l through 201 defendant's exhibits A through z, inclusive 
and defendant's exhibits AA, AB, AC, AE, AF, AG (there was no 
exhibit AD), all of which evidence was considered in reaching 
this final agency decision. 

The outcome of this final agency decision will retain that 
of the review-reopening decision as to the first three appeal 
points presented by defendant; the matter brought up by defendantl 
last appeal point will be remanded to the hearing deputy for 
further action. 

ISSUES 

The review-reopening decision ordered defendant to pay 89 I 
weeks of healing period, 50 weeks of permanent partial disability 
interest, and to pay •to claimant• certain benefits under 
section 85.27, Code of Iowa. The defendant was further ordered 
to pay some mileage. 

Defendant states the issues: 

l. Causal connection between the alleged injury of 
November 1, 1981, and the subsequent long history 
of medical care and disability. 

2. The nature and extent of Claimant's disabilities 
and impairments. 

I 
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3. Whether the course of medical treatment incurred 
by the Claimant was "authorized" under the terms of 
the Iowa Compensation Act. 

4. Does the record support the Findings of Fact, 
the Conclusions of Law, and the Order contained in 
the Review-Reopening Decision filed herein on April 27, 1984? 

EVIDENCE PRESENTED 

This is a complex and difficult. case, and feelings run high 
on both sides. Briefly, claimant was hurt and rer.eived treatment 
by Herbert Rosen, D.O., some time after which he was sent to the 
Mayo Clinic in Minnesota. He still claimed pain in his foot and 
went to another Des Hoines doctor, David L. Friedgood, D.O. 
There is a conflict in the evidence as to whether or not the 
employer could be construed to have authorized that care. 
Cla imant was sent by the employer to Michael J. Taylor, H.o., a 
psychiatrist. Claimant then went on his own to J. o. Bell, o.o., who perforfued three surgeries. 

The record has been exhaustively summarized in a 32 page 
decision by the hearing deputy. The undersigned designee of the 
industrial commissioner has likewise examined and analyzed the 
record at length. At this time a chronological approach to the 
facts would be most helpful. 

November l, 1981. 

Claimant was hurt when a piece of steel slid and struck him. 
An eyewitness, Bruce A. Wolfe says the steel struck claimant's 
left arm, shoulder and slid down his right leg. Claimant was 
pinned beneath the steel until Wolfe managed to move it. 
Claimant was given initial treatment at Iowa Lutheran Hospital in Des Hoines. 

November 2, 1981. 

Claiman t was treated by De. Rosen for pain in his left foot. 
December 4, 1981 . 

At the behest of the employer claimant visited Joshua D. 
Kimelman, D.O., who recommended claimant try to walk normally. 

December 16, 1981. 

Claimant still had a swollen left ankle, but Dr. Rosen was unable to find any fracture. 
December 18, 1981 - December 28, 1981. 

Claimant was admitted to Iowa Lutheran Hospital where a 
hidden fracture was found in the left ankle. He was discharged 
with a cast on his left foot. To this time, the records do not 
indicate claimant had any problems in his left arm, left shoulder 
or neck. Cla imant testified (Transcript, page 67) that he had 
symptoms in his arm and "back across my shoulder blade" but 
thought that at that time it was just a sprain. 

January 1982. 

The cast was removed from his left leg and foot, but claimant still had pain. 

February 25, 1982. 

A report from the Mayo Clinic written by Hiiuel E. Cabanela, 
recommended that claimant return to a normal ga t and stated 
that claimant had a "functional" problem. Claimant testified 
that he told Dr. Cabanela about pain in the neck and arm as well 
as the leg (Tr., p. 70): however, the doctor wrote "(alt the end 
of the interview on February 19, he asked me what I was going to 
do about his neck, but he had not mentioned his neck before.• Dr. 
Cabanela's examination showed claimant's neck was normal. 

March 26, 1982. 

Dr . Rosen reported that claimant could return to work by the end of March. 

April 2, 1982. 

Dr. Rosen signed a return to work slip. 

April 7, l,d2. 

Claimant quit working after two and one-half days at which 
time his weekly indemnity payments were stopped. On that day, 
he visited Dr. Rosen, but the doctor was not in. A nurse or 
secretary in the doctor's office obtained an appointment for 
claimant to visit Dr. Friedgood. 

April 8 , 1982. 

A report by Dr. Friedgood showed that claimant mentioned 
pain in his neck radiating into his right shoulder. It also 
shows that claimant had "good bulk, tone and strength in his 
left leg.• Dr. Friedgood, however, noted some problems in 
claimant's right foot and leg, 

April 13, 1982, 

Dr. Rosen reported that claimant needed no further treatment. 

H. D. , 

April 21, 1982. 

Iowa Lutheran Hospital's physiotherapy reports show claimant 
treated for low back, neck and left foot problems. The difficulty 
with the left foot was described as a peripheral neuropathy. 

April 28, 1982. 

A report by Dr. Friedgood referred to a traumatic neuropathy 
in his right foot, but the word "right" was altered to read 
"left" (Exhibit N). When claimant was asked why he returned to 
Dr. Friedgood around this time, he stated his frustration: "Because 
I wasn't getting nowhere. I was feeling a little relief while I 
was having the sessions, but right after they quit working on 
me, my symptoms came right back." 

Hay 7, 1982. 

A physiotherapy report showed claimant had problems with his 
left hip, leg and ankle and neck and left shoulder. 

Hay 26, 1982. 

A report by Dr. Friedgood showed claimant was treated for 
his left arm and cervical rad1culopathy. The report also stated 
claimant was able to work. 

June 1982. 

Claimant went on ADC. 

.July 20, 1982. 

Claimant was seen by Dr. Taylor, the psychiatrist, who stated: 

I find no evidence that Mr. Hutchison suffers from 
any mental disorder which causes any limitation in 
his ability to function. I view Hr. Hutchison as 
an excellent candidate for the Pain Clinic at Mercy 
and think that there's a good probability that he 
would t ,nefit from treatment at that facility. 

August 2, 1982. 

A physical therapy report (Exhibit L) showed that claimant 
stated that he was going to see Dr. Friedgood "because he is 
still having considerable pain in his neck and shoulder and also 
in his low back and leg.• 
August 4, 1982. 

A report by Dr. Friedgood states that the doctor cannot 
explain "the various symptoms in his head and neck region and in 
his arms.a (Exhibit T) Dr . Freidgood also believed that a pain 
clinic would be a good idea for claimant. 

August 16, 1982. 

The claimant first saw Dr. Bell. 

September 14, 1982. 

A left arthrogram showed a partial tear in the left rotator cuff. (Exhibit X) 

September 17, 1982. 

A consultation report by Robert Hill, D.O., showed a "strong 
suggestion of both cervical and perhaps lumbar neuropathic 
disorder, undoubtedly from trauma.• (Exhibit X) 

September 21, 1982. 

An arthroscopic examination of the left knee showed a mild 
chrondromalacia. (Exhibit X) 

September 27, 1982. 

A report by Larry L. Richards, D.O., shows a reactive 
depression due to physical incapacitation and injury. 

October 13, 1982. 

Dr. Bell did su:gery on claimant's left leg and foot, 
releasing a tarsal tunnel syndrome. 

October 11, 1982. 

A letter from defendant's counsel to claimant ' s coun~e1 
stated that defendant wanted claimant examined by Dr. Kimelman. 

October 19, 1982. 

A letter from claimant's counsel to defendant's counsel 
stated that claimant objected to seeing Dr. Kimelman at that time. 

October 21, 1982. 

Defendant's counsel responded that the care by Dr. Bell and 
Dr. Richards was unauthorized and that defendant t endered the care of Dr. Ki melman. 
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October 27, 1982. 

A letter from claimant's counsel to defendant's counsel 
stated in part: 

Mr. Hutchison takes the position that treatment 
reasonably suited to treat the injury as required 
by S85.27 was not provided by the employer. 
Specifically, Hr. Hutchison would point to the fact 
that the injury occurred on or about November l, 
1981 and he did not receive surgical relief until 
he sought out Dr. Bell's services in September of 
1982. Further, Hr. Hutchison feels that Dr . 
Taylor 's recominendation with respect to a pain 
clinic were not supplemented. These feelings of Hr. 
Hutchison are not meant to be exhaustive, but Hr. 
Hutchison is not agreeing to waive your client's 
responsibility under S85.27 for appropriate medical 
care. We have some difficulty transferring to or. 
Kimmelman's (sic) care now that or . Bell has 
performed two surgeries and a third one is indicated. 
He is reluctant to leave the care of Dr. Bell at 
this time. 

November 12, 1982. 

A letter from defendant's counsel to claimant ' s counsel 
stated in pact: 

So that there will be no misunderstandings between 
you and me, please be advised that as of this time 
and at · all times heretofore the only authorized 
care for this claimant for which the employer will 
assume responsibility is that in the office of Dr. 
Kimelman and Or. Rosen. Since we did not authorize 
any surgery by Dr. Bell and since we have received 
no reports of what Dr. Bell has done and only a 
one-sentence report by Dr . Richards which did not 
address itself to any real indentification of any 
problems of this claimant, we must regard all of 
this care as unauthorized and without giving us the 
basis for the authorization of c are in the future . 

January 11, 1983. 

A surgery report by Or. Bell shows the left median elbow 
nerve was decompressed. 

July 13, 1983. 

A hospital report by or. Bell showed claimant's left shoulder 
had chronic bicipital tenosynovitis. Dr. Bell operated for a 
small tear in the rotator cuff, some one-quarter inch or longer. 
(Bell dep., 19) 

October 28, 1983. 

Claimant was admitted to Des Moines General Hospital for 
treatment of adhesive capsulitis of the left shoulder. 

December 21, 1983. 

Claimant returned to work and has been working since that 
time. 

December 29, 1983. 

A report by Dr. Bell showed a left shoulder impairment which 
equates to nine percent of the whole person. There is no other 
impairment as a result of the injury. 

APPLICABLE LAW 

The authorities cited by the hearing deputy basically are 
proper. The citation of Barnhart v. Haq, Inc., I Iowa Industrial 
Commissioner Report 16 (Appeal Decision 1981) may not apply 
here, however. The fourth unnumbered paragraph of S85.27, Code 
of Iowa, states: 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment mus t be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the inj ury. If the employee and 
employee canno t agree on such alternate care, the 
comm i ssioner may, upon application and reasonable 
proofs of the necessity therefor, a l low and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediately. 

The right to choose 
the treatment ac t ively. 
Industrial Commiss ioner 
Also, in the context of 

the care implies an obligation to manage 
Zimmerman v. L. L. Pelling Co., II Jowa 

Report 462, 463 (Appeal Decision 1982). 
the case, the industrial commissioner 

I 
stated in Rittgers v. Iowa Parcel Service, III Iowa Industrial I 
Commissioner Report 210, 21T{Appeaf Decision 1982): 

Although defendants are entitled to choose the 
claimant's medical care provider, it appears 
questionable that the claimant's condition would I 
have improved as it did had defendants continued 
control of claimant's care. Defendants had ceased 
providing care for the claimant subsequent to the 
first proceeding. Examination by doctors of 
defendants' choice currently concurs with the care 
provided by Dr. Johnson. The care provided to 
claimant by Dr. Johnson proved to be reasonable and 
necessary for the treatment of claimant's empl~yment 
related injuries as contemplated by Iowa Code 
section 85.27. The expenses involved in the 
services of Dr. Johnson and the surgery of March 3, 
1981 should properly be paid for by the defendants. 

See also Larson, The Law of Wor~me~~s Compen~ation, Vol. 2, S61. 
12(d), pp. 10-692 to 10-707. 

•claimant is not entitled to reimbursement for medical bills 
unless he shows that he paid for them with his own funds.• 
Caylor v. Employers Mut. Cas. Co., 337 N.W.2d 890 (Iowa App . 198 

ANAL~SIS 

The issues will be considered in the order given by defendant. 

1. Concerning the issue of causal relationship, Dr. Bell is 
the only physician with a total perspective of claimant's case, 
and his unrebutted testimony establishes a causal connection 
between the injury and the necessity for a treatment and the 
resulting disability. (Bell dep., 23) From this uncontested 
evidence, one can only conclude that the requisite causal 
relationship exists. 

2. With respect to the issue of the nature and extent of 
claimant's disability, one considers first his functional 
impairment which is shown to be nine percent in unrebutted 
testimony. Otherwise, claimant has a GEO, having gone through 
the ninth grade in high school. His experience has been in 
medium and heavy labor. Considering claimant's physical lim1tat 
due to the injury, his restricted experience and education, but 
ala~ that he retains a job with his employer, a ten percent 
permanent partial disability is not excessive. 

3. Concerning the dispute over whether or not claimant's J 
medical case was authorized, the above chronology shows that the 
treatment by Dr. Roesen on the left foot was not successful 
initially and the fracture was not found for two months. 
Claimant still complained and there was virtually no more 
treatment of his left foot until October 1982 when Dr. Bell 
performed the tarsal tunnel release. The employer sent claimant~ 
to the Mayo Clinic, which shows good management of the medical 
case. However , Dr. Cabanela found a no organic pathology and 
found that claimant had a • functional" problem. Be further 
stated thaL claimant should return to his normal gait and to 
work. The ensuing evidence tends to show that Or. Cabanela 
badly missed the mark: Claimant did have a problem with his ' 
~oot and a subsequent psychiatric examination by or. Taylor, who 
is well-respected, showed claimant had no serious mental problems 
And, even though Dr. Richards stated that claimant had a reactive 
depression, Dr. Cabanela's suggestion that claimant's problems 
were functional tends to indicate claimant had no physical 
problems, which was not the case. ~ 

At any rate, claimant continued to complain but in April ~ 
1982, Dr. Rosen said claimant should return to work. Claimant 
managed to see Dr. Friedgood, and a traumatic neuropath~ was 
diagnosed. There is some question as to whether Dr. Pr1edgood 
was mistaken when he said the neuropathy was in the right foot 
and not the left foot. The Iowa Lutheran Hospital report, 
certainly, says it is the left foot. 

Whatever, claimant was treated by Or. Priedgood and still 
had problems. 

In is important that claimant was next sent to Dr. Taylor t 
who recommended a pain center, but nothing was done. That is to 
say, defendant did not follow the advice of its own chosen 
physician. 

weekly indemnity payments cut off, was on AOC, and was refused 
By this time, claimant had had his workers' compensation [ 

the services of the pain center. It is not unreasonable t hat he 
sought out the services of Dr. Bell and had three surger ies, all 
of which, by unrebutted evidence, are tied to the injur y. 

Of course, claimant's actions are by no means model for a 
workers' compensation claimant. Be very nearly lost all of his 
medical and allied benefits under S85.27. Still, his actions 
show one signal fact: He was right about having a physical 
basis for his pain. Thus, although he was returned to work and 
had his complaints dismissed at the Mayo Clinic, he bad pain 
which later, undisputed evidence by Or. Bell showed came from 
the injury. 

Defendant's actions certainly are not censurable. They 
provided claimant care by a licensed physician and they sent 
claimant to a famous health institution, the Mayo Clinic. 
However, they did not abide by the advice of another doctor of 
their own choosing, Or. Taylor. That is to say, tbe management 
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of the medical case could have been more active. There is a 
substantial difference between an employer's actively monitoring 
a c laimant's care and passively waiting for a claimant to state 
his or her dissatisfaction with that care. Monitoring the care 
includes an attempt to i nterpret helpfully the reports so that a 
c laimant's treatment will be more efficacious . Here, Dr. Taylor 
pointed the way , and the employer should have fol lowed. 

Fi nally, there is some analogy to the Rittgers case, cited 
above. It is not the best compar ison, however, because here 
defendant had not ceased to furnish care, as in the Rittgers 
case. The case is comparable in that the care furnished by Dr. 
Bell improved claimant's medical case and resulte~ in a lesser 
degree of disability than the cour se of treatment set by the 
employer's care for the nine-month period November 1982-August 
1983. 

Considering all the above factors, the medical and allied 
expenses which are connected to the injury are compensable under 
t he above interpretat ion of S85.27. 

4. The extent of those expenses is another matter and leads 
to the reason for the remand. Defendant's arguments that a 
portion of the bills should not be considered as connected to 
the injury may have substantial validity . It is difficult to 
determine whether the bills are connec ted to the injury because 
many of the sub-exhibits in exhibit 19 are illegible photocopies. 
The method used to determined whether or not the bills were 
connected to the injury apparently was to read them as well as 
possible and make the decision. In the analysis portion of the 
review-reopening decision, the hearing deputy showed which bills 
were non-compensable. 

In fai rness to defendant, it would be best to list separately 
each compensable bill and show (1) the identity of the bill, 
(2) the amount and, (3) the reason for the causal relationship. 

In fairness to claimant, claimant should be given an opportunity 
to present any other outstanding bills which had accrued by the 
date of the first hearing . 

Finally, the order to make payment "to claimant• is proper 
under the Caylor case, above, only when it is shown claimant has 
actually himself paid the bills; the order should be appropriately 
amended where necessary . 

The findings of fact basically are adopted except that 
number 13 is amended and numbers 17 and 21 a re deleted because 
of the nature of the remand. The conclusions of law and order 
ace amended . 

FINDINGS OF FACT 

1. Claimant sustained an injury arising out of and in the 
cour se of his employment on November 1, 1981. 

2. The injury occurred whens sheet of steel weighing from 
600 to 1000 pounds fell striking claimant ' s left forearm and 
left side and came to r est upon claimant's left ankle pinning him to the floor. 

3. The accident caused a fracture in claimant's left ankle 
and resulted in denervation in that ankle. 

4. The injury to claimant's ankle was resolved by surgery 
which was performed October 13, 1982 and healed with no residual permanent impa irment. 

5. The accident caused an injury to claiman t's left 
forearm in the nature of constriction of the median nerve. 

6. The constriction of cl aimant 's median nerve was resolved 
by surgery performed January 11, 1983 and healed with no residual permanent impairment. 

7. The accident caused a tear in the rotator cuff of 
claimant's ~eft shoulder. 

8. Claimant's rotator cuff tear was surgically repaired . 

9. The injury to c laimant's rotator cuff caused a residual 
permanent impairment of nine percent of the body as a whole. 

10. Claimant is a married 33 year old male who has a GED 
but no higher education or specialized vocational training . 

11. All of claimant's prior work experience has been in the 
nature of medium to heavy physical labor. 

12. Claimant was unable to perform the regular duties of 
his employment from and after November l, 1981 until December 
21, 1983 when he returned to work, except for the three days he 
returned to work on a trial basis in April of 1982. 

13. The employer's management of c laimant's medical case 
was such that claimant's action of seeking ca re without author
ization was reasonable, further that that care improved claimant's 
health and lowered the otherwise possibly higher cost of care . 

14. The employer denied that the physical ailments for 
which claimant sought medical care subsequent to April 6, 1982 
were the result of a work related injury. 

15. Defendant did not pay weekly compensation benefits to 
cl aimant subsequent to April 6, 1982. 

16. The medical care which c laimant received from Ors. 
Fr iedgood , Bell, Richards, Egly, Anesthesiologist Affiliated, 
Dea Moines General Hospi tal, Mayo Clinic, Hammer Medical Supply 
and Iowa Met~odist Medical Center were reasonably suited for 
treatment of the injuries c laimant sustained at work November 1, 
1981. 

17. Claimant traveled 608 miles in order to obtain medical 
care , the expense of which defendant has not paid. 

18. Claimant's healing period consists of 110 weeks, 4 days. 

19. Claimant's permanent partial disability ;5 10 percent. 

CONCLUSIONS OF LAW 

IT IS THEREFORE CONCLUDED: 

1. This agency has j urisdiction of the subject matter of 
this proceeding and its parties . 

2. The work related injury of November l, 1981 caused 
injuries to claimant's left shoulder, forearm and ankle. 

3. Claimant's healing period consists of one hundred ten 
(11 0) weeks, four ( 4) days of which defendant has paid claimant 
twenty-one (21) weeks, four ( 4 ) days leaving an unpaid balance 
of eighty-nine (89 ) weeks. 

4. Claimant's rate of compensation is three hundred seven 
and 38/100 qollars ($307.38) per week. 

5. Claimant is ten percent (10\) permanently partially 
disabled in industrial terms. • 

6. Employer's management of claimant's case under S85 . 27 
was such that claimant ' s seeking care without authorization was 
proper. 

ORDER 

IT IS THEREFORE ORDERED that defendant pay claimant eighty
nine (89) weeks of healing period compensation over and- above 
that already paid at the rate of three hundred seven and 38/100 
dollars ($307.38) pee week commencing April 7, 1982. 

IT IS FURTHER ORDERED that defendant pay claimant fifty (50) 
weeks of permanent partial disability compensation at the rate 
of three hundred oeven and 38/100 dollars ($307.38) pee week 
commencing December 21, 1983 . 

IT IS PURTHER ORDERED that defendant pay interest at the 
rate of ten percent (10\) per annum from the date each payment 
became due until the same is paid pursuant to Iowa Code section 
85 . 30. 

IT IS FURTHER ORDERED that if defendant has not previously 
paid the bill of Mayo Clinic in the amount of four hundred one 
and 70/100 dollars ($ 401 . 70) that it shall do so now. 

IT IS FURTHER ORDERED that defendant pay c laimant one 
hundred fo rty-f ive and 92/100 dollars ($145.92) for reimbursement 
of travel expenses incurred in obtaining medical ca re. 

IT IS FURTHER ORDERED that defendant pay all amounts which 
have accrued i n a lump sum . This includes all weekly benefits 
for claimant ' s healing period and all weekly benefits for 
permanent pa rtial disability which have accrued since December 
21, 1983 but which have not yet been paid . 

IT I S FURTHER ORDERED that defendant pay the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.33 which 
are taxed against them in the amount of four hundred forty-six 
and 82/100 dollars ($446 .82) . 

IT IS FURTHER ORDERED that defendant file a claim activity 
report within twenty (20) days from the date of this decision. 

WHEREPORE, this case is remanded to the hearing deputy to 
show a listing of the compensable bills as follows: (1) show 
the identity of the bill1 (2) the amount1 and, (3) the reason 
for the causal relationship. The hearing deputy may, if he 
chooses, give claimant an opportunity to present any bill 
claimed to be compensable which was received prior to the 
hearing. Finally, the hearing deputy is authorized to pee-hear 
and hear any evidence which he feels is necessary in order to 
complete the medical and allied benefits portion of this case. 

Signed and filed this)0:6-day of August, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

,, 



BEPORE ·rHe {O;IA I N0USTIHAI, CUMIII SS CONER 
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~ENNETR LEROY HUTCHISON, 

Clai111ant, 

vs. 

AMERICAN PREIGllr SYSTEM, INC., 

Employer, 
<;r:lf-tnsurc.J, 
0'?fenclant. 

IN rHODU(; I' l ,H~ 

Pl l,E N,). f,87~2l 

') P I·: N 

ll ~: C l ; I ;) 11 

·, 

•r~i-; is a pro..:c-.:-Jln:i 1n r'?Vt;:11-1 cp•.1n1 J 1,r 111111L •'V i:.,,11,~th 
llutchison, cl,11m·,nt, ->9,1Lnst ,\mecL<· 111 F'C -t ·iil ,ysr, :n, Inc., 1 
solf-1nsur9d employe1. 

Claimant serks furth<'r weekly l,r•1w f1t<; ,ni t ~rm~ .. ._,
mt?ilical P.xpense,; as a result of th· 1nJury ,,111.::h o.::curr.,c1 on 
No, ember I, 198l. 

'1'119 h:nr1ng commcncgd F<!bruDry I';, 198•: 1n th" hc.: 1rin•J r1,1m 
at th'? ofl ice of th~ Iowa 1nt111str1 ,1 C,Jmmi· -;1nn• c in O.? . ·1,,11•.;, 

Iowa. 

The crcoc l in th LS pcocre<.lin•J rons 1sts of the te,:;timon1,, r of 
r. l11milnt, 11.n1t.-i K. Smtth, Bruc2 f\. lioll:? anJ Dil"l<' Dlbco..:k. 
Also admitted into ev1dence w<?re cla imant' exhlbu.s 1 throuJh 
20, jointly o(f,1ced exhibits I\ LhrouJh ;1, def2nd1nt's 2xh 1h1 L, I\ 
through i. l\f\, AB, AC, AE, AF ~,,a AG. 

lSSUP.S 

1'h2 ll>SUCS pccseutcd by the p,HI 1es at t11n~ ot hcJrtn;J IC-~ 

~h~th<' C or not there 1s a cJusal ..:onnection bet~e~n th'? 1nJury 
claim:1nt suf(crcJ No,.,1mhec I, 1981 .:inj the extenilc•d h1,;tory of 
disability an~ m9d1cal C3re whi ch claimant illege~; a d~terminat1011 
of the nature and ext~nt of any dl5ab1l1ty which is found to ~e 
r<:lat•id to th.Jt 1nJury; a dnterruin.ition concern1n,J whether or 
not the meJi cal expenses whi ch clatm.Jnt pr, ,;ents dre the r e
sponsibility of the defendant, p1rticullrl ) with r<>glrd to th~ 
;;i1Jthorization for such e xc>ens:?5; a determ11nt1on nf the costs of 
this procecdin~ anJ of the celat1vr:, r1-:ihts o ( the portie:i w1 t11 
rP.gard to the :wbrogatlon rights .inJ l1 •n 1,•}d by th'? H>w.J 
o,, par tment of Hum,,n Sor" ices. 

The p.irt1 es presented a written stlpul t1on which stat<>-; 
that the correct r'lte o( compens.it1on in t "e ev'?nt of an awari 
1s $307.3~ per week; that the chatges for the medical and 
hospital sec ~ic••s rendered to claimant wer, fair .-ind .:e~-;onable; 
th3t claimant did not work from N?vember 2, 1981 through April 
l, 1982, [or which claimant was p)id compensation; that cla1mant 
w3s again off work from April 7, 1982 through December 20, 1983 
for which no compensation has been paid; tt,at cla1mant returned 
LQ his regular employmenL duties on oeccmb< c 21, 1983 anJ that 
1t?fendant paid claimant's illC far" to and 1rom th<' Mayo Clinic 
1n Rochoster, Minnesota 1n tt1e sum oC $272.00. 

REVlE:11 OF TllE L:VlDE NCt: 

/\nit, K. Smith tcstifie'l that she i,; e,,, ploye<'t by the State 
of Iowa, Department of Human Scrvicrs in tne Medica l Ut1liz.Jtion 
anJ Rnvi,!w Unit. She statP~ th3L sh" work· on subrog,tlon 
,; LJim; pursuant to ch:>pter 249/\ ot the :::od( of Iowa. She 
irl<:>nt1f1!,I e xh1lliL 10 as br•in~ a p,ym~nt history of 1tl of 
cl1 1,nant's mcd1•~<Jl e xpenses which WP.re p11 I by th<> Dep,H tmcnt of 
11,man 5 .. r,.,ic P. ; rnd that P.Xhlbit 19 13 C0(>I s of claims which had 
I,'? •n suh1n1 ttcrl to the dt>p,1rtm()nt for pnyme11L anJ whicn wer e 
br:LioveJ 10 be 1<>l1ted to the injury of November l, 1981. The 
w1tnc:ss rPlJted thit many of the claim forn,,; noted in exhibit 19 
wrr'? mack"d as Lo indicate that thP medical care was not related 
t•> a work relat"d injury. She did not know why the full amount 
rhH•J"d w,,~ snm<' tim":i not p-110. She 'l'~r,,cd that cxhtbit 10 m3y 
1\,1 m nu1n•,rous items whic h are not related Lo the injury of 
1~•>1ernbe r I , I 9c3 l . 

urucc A. Wolfe t•?stifled thilt he has bt:?n employeJ .:it 
/\111,-,r 1c;:in FreiJht Systems for fiv :? y<',1rs. lie relalt?d that on 
uo,ember l, 1981 at ~pproximately 11:4S p.m, hew.is working with 
cl1ima nt unlo~d1ng a trailer when a sheet o f steel fell, hit 
claimant's left shoulder and arm and pushed claimant ag,inst the 
s11e of the truck. Ile related that claimant fell and that the 
steel landed on hir, left leg. Wolfe stated that claimant ended 
up on his hands and knees with the steel on his l e ft foot and 
tha t Ile, Wolfe, moved the steel enough to allow claimant to pull 
h1s foot out from under 1t. ~olfe testifln1 that claimant could 
get 11p by hims~lf, but that he could see th3t claimant was hurt 
anl he wt?nt to yPt the for eman. 

~olfe testified that the weight of the piece of steel was 
such that he could not carry lt by himself. Re stated that 
claimant had m~de no prior complaints on the day of the accident 
anrl that up to the time of thP. accident claimant did his usual 
customary job. 

Kenneth 1,. 11utch1son testified that he is married with flve 
chi ldren and is 33 years of age. He relateJ that on November 1, 
1981 he was employed as a dock worker and a freight handler at 

Ame~ lean Pre1ght Sy,;tems. lie stJtP.d that 1,i:; Job 1nvqlv<>s 
mov1ng r:iumerous amounts of ,1nything and ev rythin'). He de,;cribed 
the ace 1dc-n t o C Novemb7r 1, 1981 ~1s It hild hccn dr•;;c r I bed by 
Bruce Nolfe. 11~ described the sheet of ct l?l ~-; bcin1 approxi
mately five and _onr-half le'!t wine, u i ~ht leot 1on1, ,::on~tructe1 
of one gu:irter- 1nc-h steel and wniqhing 700 to 1000 poun-ls. 

Claimant st.Jteri t ,1at after th<' '1Cci d1?n1 he lei t pHn in hi3 
left side and foot, 1n p~rt1cular the left for n.:irm dr.co,;;; in:! 
above the knee, the- sh In bon'! and. the t C! ft Coot ..111<1 ,rnl< 1 ~. Ile 
stated that h'? fi I led ou t an ~cr.1cl<>nt repo1 t an•l I od~ ho'!le ••ith 
a coemploy<?<?. 

C_la_imant t<'st1f1•d th1t when lie arrive horn~. ti.· 1·~ ~ 

h 
1.,,~usse,, 

t e 1nJury with hi:; wife anJ h:id tcoublo :::;1,icp1ng. lie r-?l1t<>d 
that he went to l,uth-?ran llo<;p1t3l, 1Os '?lur inr~1 :in·I ,;ent to 
Herbert Rosen, D.O. He rel1ted that the t1catmcnl he w35 ~iven 
cons~sted of ultr.:isoond, heat p1c~~ and ch n11n1 the dressinJs 
on his. abras 1on.1 . He stated that he used c3ne :ind crutche:; at 
that time. lie state,:! that he wa,; <> xp,1r i en, 1nJ pain in tits 1r,n 
and acros~ h1~ shoulder blade :rnd tn:it he ,·oul<:I nol w..11'< Ju'? to 
the patn 1n his foot and leq. 

·claimant d:ccr ibecl seeing Joshua Kimr!ln,::in , 0.11., on oecem!Jcr 
4 , 1981 and being told to walk on the Coot. 

Claimant stated thit he still wls not 1 ~"l 1n9 t, .. tt••r anl 
that Dr. Rosen sent him to l,uth<?can 110-;pit l wh<>r~ sp'?ci1l 
x-rays were perform-~:! wh1ch d1sclor.crl J fr, c tuc,.• 1n his Jc-Lt 
foot. Ner"e d.Jma'3e was 1lso d~•te,·tl'rl. Iii• foot 11 •~ th •n pl ,-:c J 
in a c:3st which was remo,.,ed in three W'?'?lis oec3us, h1.; Loot 
becam~ swollen and painful. lie stat~ri thl l he exp •r 1•.•nc<?cl :, tot 
o f pain across the top of his foot .inJ dow11 the c~nt•r of his 
foot after the cast had bren remover! :ind tt11t ht"! cont 1n11<>:i to 
s~c Dr. Rosen. He st.Jted tl1.-it he wJ:; 1l~o ~xperi enc1n~ patn in 
has ar111 and should•r ilt ttm"s. 

Cl~1mant describeri being sent to :1,yo C l1ni,: [or tests but, 
that his neck and shou lcle1 we re not tested. H-:? st-,tc•l that h! 
had adv 1sed thP c>ersonnel .:it Mayo Cl 1n1<: 01 prohlt>,11s ln hi. um 
but that the r•rson who took the history ll'p,centl y llmitr:i th<c' 
examination to his left foot. 

Claimant te-;tified that Dr . Rosen re\e~sC'd him t o go back to 
wor k as shown in e xhibit I but that he was unable to tolerltA 
the pain and left after working only t wo ani one-half d1ys. · 
Claim?nt te7tified that the following morning ha went to or. 
Rosen s office a nd that the nurse informed him that the doctor 
wou l d be gone unt i 1 Monday. At cla t man t • s rP1U"S t shP sche,lu \ •d 
an a ppointment with David 1,. Pried~ood. 0.(1., as s hown on 
exhibit O. Clatmant testified that he had seen the nurse there 
on othe r occasions and believed her to be a regular "mploy<''?. 
Claimant stated th.it he saw Dr. Pr1cdgood C' n the u 1ghth of April 
dnd that he r elated complaints involving h1s neck, shoulder, 
arm, knee and foot. He stated th~t he was given a TeNS unit 3 nd ! 
sent to Iowa l,uLherln Hospital for physical therapy. Claimant 
stated that he f~Jt that the ~hysical thC!c~py was not working 
and asked Dr. Pr1cdgood to write a letter lo his union representa
t1"e and employer, which letters are identified as exhibits N 
an➔ P. Claimant stated that he w,s advise•I that his nmployer 
:lid 11ot h~ve that type oC work avHlable. Cla i mant test1fiej 
th,t he continued to see llr. Frie~1ood until shortly after he 
h:iJ been exam1n••d by !-hchael ,J. raylor, 11. 0. 

Clai1non t L tif1ed th.it hi! returned 
t wo weeks 3fter he left work in ~pell. 
kept Lell1ng him to go back to wo,k Jncl 
claimant to any other physi c11n. 

to r,ee or. Rosen about 
lie stated that Dr. Rosen 
th;, t he would not refer 

Claimant t1?St1£1ed thJt he receivod no weekly compensation 
benefits after /\pr1l 7, 1982 Jnd that the r mployer did not p.-iy 
or .. Pr 1cdgood nor the charges for physicdl therapy. lie identified 
cxh1b1t 7 as the statement he received fron, Dr. Priedgood for 
the services provided for the symptoms whi,h he b<?gan experiencingl 
ilftec the ;iccidcnt of November 1, 1981. 

Claimant testified that he began seeiny Jimmy o. Bell, o.o., 
1n Au1ust of 1982 upon the suggestion of an .:ic~uaintance. He 
dt?scr ibed his complaints as that he could 1,ot tighten his u;n or 
c1ise it above his shoulder without c>ain an1 that he al.;o wJs 
"><periencin') p:un in hts knee-, foot and 101-•e r back. ct.,im,,nt 
•h .;c1 lb, .. , b•:ing hosp•tallzed for EMG's, an JCthroyram ol his 
shoulder and nerve tests on his arm. Ila r, lat<'d bein. g hospital 1zc [ 
No,.,cmber 17., l9iJ2 tor surgery on Ins foot, 1n January, 1983 for 
s urg; ry on his e lbow, in July, 1983 foe su1gery on his ,;houlder 
ilnd in October, 1983 foe manipulation of his shoulder. Claimant f 
rnlated that he engaged in physical therapy during his course of 
treatment and th:it he saw Dr. Bell on numerous occas1ons. 

Claimant testi(1ed that in October of 1982 he was ma:13 ~w1ce 
I 11-'lt h1, r: ,ni)l<>y,•r h1d offered him Lreatm"nl by Dr. K1melman but 
thJt h2 teCusecl that treatment aq he was ~lrca<:ly be1n1 treated 
1J'/ 01. o,•11 anJ also b'?c Jusc or. l<imelman t,,d not helpecl wh~n he 
lt-1 l <:<?en h lm prcv lous I y. -

Cla1milnt idont1f1P.d exhibit 13 as a sumnary of the travel 
wh,ch he perC01me1 in order to obtain mcrli c:a l care and related 
that Lhe round trip mileage shown on th'? exhibit was the r ound 
trip milenye from hl5 home to the place whlre treatment was 
prov i ,led. 

Claimant testified that exhibit 9 is a statement he received 
from 1011a ~cthodist Medical Center for the repe.:it arthrogram 
which w.-is performed there at the request of or. Be l l. 

I 
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Claimant te s t i f ied that e xhib i t 8 1s the bil l he roce 1ved 
from Ramme r Medical Supp l y foe t h e, 'fl>NS 11n1t that he ceceiv-:?d 
under t he di r ect i o n o f Dr. Friedgood for c liof nf the sympt~ms 
which he began to e x p e rie nce f ollowing the November l, 1981 
a cc ident . 

Cla i ma nt t estified t hat he received no benefi1.s of any 
natur e f r o m h is employer after April 7 , l9:i2 3nd 1.h:it he w.i,; 
able t o r e tur n to wor k D'?cemher 21, 1983. llt? slc1L<'-l th.it :,<' 
sti l l ha s s ha rp pain when raising his left arin h11her thln h11 
s hou lder but t hat surge r y r•?moved the cons• int p,i1n whit'li h ,, 
previously e xpec1encerl f ol lr,win'J Lhc .icc,cl• 11t. Cl 1ia1 ,nt sL11 1d 
t hat surgery 11npcoved the probl<'in jn his f, ,,,, , ' , t 
cor r ected the problem 1n his elhow. 

Claiman t testified th;it h<! qu11 hqh s, hoot 1" th•J tt?nt 1) 
grade and received his GEi) in 1•n2. Ht ,;L L'<l th .,l tic It.is no 
other specia lizer) education or vo,·1ti<>rnl r;iin1111. 

Claimant testi(ied thJt most of thc wo1I; that he n.:is 11111 •• 
has be en in the n.:ituce r,( l -1 bor. HC? ccl 1t• I work1111 1n a 
binder y , for e:lc n.:i Chemic~! Cocpor.1tir,n -.111,, JS •l 1.1:; -<L ili"n 
3tte nd a n t . He stated that he can do his p, 1>!.r.nt 101> but th ,L 1t 
is d i f ficult. He relates that he u.;.J-; his ll~ht "'° lo co111p•ns.Jt•• 
for the left an1 that he us,1s t wo wh-:?al cn,ts an1 ~ mr,t,,r Lo,, 
more than he did pr 10( to the lCCld"llt . 

Cl a imant examin,)d exhibit .J .:ind 1,2late, th.:it lh'? caf"r •11•·1 
i n it to his ei ght f-:>ot is in error 3nJ th •~ h1 Jo,.s nor kr,o, 
how the word " right" in t?Xhibit N c,,ma to 1,,. Jlt•t• ••el. 11,1 
re la ted that Dr. Bell advisr•tJ the sur~ar1e· which ,,o·•• -.c,c[o(n·~l 
anrJ t hat he chose to have them in order to be ;iblr tu f;1,,ct 1.,n. 

Cl a i mant testifi<?cl that he served in th" Marin'!s out r•!c,.i,.:-d 
a medical d isch1rq1? due to a chipped bonc in his wri 11 w~ich h.:id 
;irisen f r om a ,notorcycl e acc1clent in 19,;1. He den1el t'!llinJ 
3nyone that he had ruceive'.l a dishonorable tischar~e. 

Claim.'lnt st,ted that he is now ea rning $13.21 per hour anJ 
has had the benr•fit of all p.;iy increases which o.:curr-?d while he 
was of f wor k . He rlenies seeing any notice posted on n bulletin 
boa r d a t wor k which lists the doctors which the compa11y h1::; 
autho r ized t o ptovlde medical treatment (01 work r"'l lt•?cl 1nJrir1es. 

Claima nt testiflud that he had advised Ors. Kimelm.;in and 
Rosen of p r oble,ns in h i s :um and sho11Jder l,ut that whon he ins 
see ing the m his main complaint was his foot. He coulJ not 
e x p la i n why entries of tl1ose complaints did not appear in their 
r ecor ds and reports. 

Cl a iman t related t ha t he had a history J( bro,1chial trouble 
which was not rPlated to this claim and al~, th1t his ingrown 

toenails we r e not r ela t ed to this rldim. 

Claimant admitted h:iving an injury to his right wrist Crom a 
19G7 mc.torcycln act·ident and also hr>3,J 1nj, ries. Hc stJted that 
a lawn mower threw a pir.ca of metnl into h•s riqh1 anklr. wl1en he 
was approximately E•ig h t yeats o( ,9,. and tr. 11: .:ipprox 1mately 
st?;,en mont hs before the a cciclent at wor k h· w.,s 111volve➔ in an 
auto accident . He stated that he dii not '~ll or. Cell about 
the auto accid~nt. 

Claimant admitte'.l that he had 1, ... _?n con .. icte,1 of ~ ( ,· lony 1n 
th'! Stat" of California. 

D~viJ O.:ibco~k lestified that hr i3 th-:? term1r1Jl mani~cr for 
l\m~rican Preight Systems in Des Mo1n,~s. 1011). Ile st.-ited that 
Lr, .. bull,..t.in b<1ard has a li!.t of ;;ipproveJ uctors on it )nd that 
su<'h li,;t ;ippears on both th'? union ho,,rd ,• nrJ on th~ company 
1,oar,J. lie, test if led that no o ne in th•~ t-?1 mina l .:iuthor 1 zed Dr. 
M?~en's nucse to cPfec claiman t to Dr. Prl,dgooj. Ila stated 
Ll1,1l tho cornp:rny h ,1s no J l:Jht duty ,>v.Jilabl<:! 11nd has not s1nce 
NrJvembc-1 <•f 198l. fie also stated th;it ha does not know if the 
bdl fo1 cl .;i imant's cace at H.:iyo Clinic h.:i, been p.:iid. 

The exhib i ts in this c a se consist of m<1 ny pa:}es of meclical 
1,•cor-l s ,;oncer111ng cla1mant ' s atten<'lance at wor k , copies of 
l .,t t ars i1111<>lJing the discussion bet:ween cr,unsel concerning 
au 1h<>r1zation f<H claimant's medical car'? ,n,1 :,t<1t.ements and 
,;u,nm;iri<'s of cl"1im1nt's mudic1L an,1 trJvr. L l?xprnsr•s. The 
uwJ<:r, iqnr•,l han I iirouqhly revi<'wr.tl .. , LI ot I ho:;1? e xhibits. ,Joint 
• xh ibi t•1 /I thCOUJlt W He lh.: s.:im~ ,IS the · " (-:?nd-111Ls ' <:!XhibLtS I\ 
HH011Jh 1/ . 

Exhibit I\ is the ~mer gency record of cl,imant's treatment at 
1,11tnera11 liosplt1l on November 2, 198l. lt note,;: 

O. !lt1pt!cf 1ci Jl abr.:i:;ions of th,~ left f,,rearrn, the 
1.,1i Jh, the left lower leg and I he left ankle . The 
drm, lhigli JnJ lower Leg are unr~mack:i~le with no 
:11r.ll111,J 111 ,ir;chymosi,; ,1ncl JOO<! ciccul,,tion. rhere 
is rnllJ t •1 n•lc rn<:!ss to palpat1un over th'? docsolataral 
~spec t of the left ank l e joint. There is no 
nwell1n~ or ecchymosis. The patient c~n bea r 
uclqht witho•ll" pa i n but thece is discomfo r t with 
nnkle r a nqP of motion. X-ray neg,tivc. 

Exhibit B consists o f several pages. Most noteable include 
t he rad ionuclide bone imaging report of November 30, 1981 which 
indicates a bone injury in cla ima nt' s left a nkle. The r ad io
graphic report dated December 1 2, 1931 discloses a l o ngitudinal 
unJ ispl aced f racture disclosed by a lat e r a l tomogram wh ich 
corresponds perfectly to t he site o f increased activ ity shown in 
the earlier bone sc1n. On the f irst page of t he exhi bit, the 

d i scharge summ.:iiy, appea r s the follow1nJ s1 ltament: 

Problem is t o prevent .1 nerve pitholoT, and a for,t 
ptosis and c.:i11s.:ilq i a and re-evluation Isle) by 
Orthopedics confirmed t his and he ,,ill be tc".itr.,I 
outp.:itient to lry to 1mbulate him. l\l • ~tt<'mpts 
made to rel1 <:ve distr~ss, but hc 1s pe,sistent 
about it and it does look 1 ike h•~ is n• t ahle to 
walk w<>ll. ..• CMG shows ·?:icly rlcn,•rvoti, n, pos:;ihlc 
left mecli3! no~ lateral ?ilnt•,r, as •1e J as thc 
~xtensor h~lluc·•!~ brnvi5 .... 

Exhibit C is a c•)port f~om ')rlhnp,1di.: Jsso,·,, r>. C., 
1,Jted Deccmbc·r 4, l'l'll. It rel1t ,-; t'i" tn• r•DS•~d ,11.t1111ty from 
the bone scni, r,:port Jnd th•? eJr ly tr,rno1rJ1 which <lid n<>t ,;how 
e vidence of lra,:-1u1 ·,. ·rti,, impr ·>-;•·1,,n 1101,, 1s 111.:ippac·•nt 
contusion .:ind s111a1n 1£ ~nkle. 

Cxh1h1 t O l:; 3 surJ•!C)ll' :, rcpo1 I fr'Jm I),. llo,,111 J,,t,,d J,IOJ3Cy 
5, 1982 which rnJ .1te.; tl111 n •rv,i ,hm •J<· ,.,.1• pc ••1c,riL. 

Exhibit EIS ln R,·IG ,i·1•••d lln11,r·,r 13, l'l-12 who,·h sh0,1,; 
denecvation 1n th,:- ~.<l.,.nsoc ii 1 L luc..:,•!". b1 "?'Ji , th! !;amc J·; w 

1
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earl 1er noted on Dec,imb"r l I, l 98 I 1:i app•i rs ,;in rhe 3econd pag.? 
of exhibit 8. 

. 7Xhibit F is a r<?port O( Ml-JUr•l IL C,b ·n,•I l, 11.D .• fro,n /~1yo 
Cl1n1c, d3ted Frbruaty 25, 1?82. It relit•,; 1 po,;sihle pl.intir 
nerve lesion hut thl' <nJJ•>o ity or lh<' rr•p,,11 <1••)1'. 1;i1h ,·liuo.1nt':-; lumbar spine. 

Exhibit :; i s llnoth<'r 1•: M'~ C<>por t ,l.11.1•. J ·111 r:h :>!, l'J82 ,ihi,•h 
concludes that its r,,sulLs ,1r,;, :;1 m1l1r to lhr• pt0viou:1 1:11;;<;. 

Exhibit H is a report from ll e• cbert Rosen, o. o., i~t,,d· N:ir ;h 
26, 1982. In it h".'.' stilt"S: 

Rr>garding his ori·JinAL pr•>bl ,m ,,( .J hu1 ,drlJ S"ns1ti,10 
it w,,s consicl,:,recl <iom~ typr. of rnilr.1 n,,, t1•.11: o~ ' 
aware that 1n1Jltiple !>M:l's hav, r -? v•?"ll-:!, V•'C'/ 
minimal or no lmpa irml'nl of thr ll'?tvr.s. I I 1:h'!rr, 
w:is a sliJhL chanJe, it w,>s co11,· 1l0rr!d n<>t. :.SC'J<"r• 
enough for Jny type of impa irrn"nl ,,t ti H; ti m, 
per1od. 

He did have 3 fr;icture of the bone which hc,tlt?d 
satiSfJctori l y 3nJ I feel therG is no •~pairmrnt 
regarding the bone. 

Mr. llutchison has also had Orthop• He con
sultations ~nd has been encouraged by lhe Ortho
pedist to ruturn to full duties to prevent .:iny 
1mpa1rment of~ leg. 

My goal is to place him 1n a position pf active 
work capacity with minimal (unctir,n.,t lnahility; r, 
the~efore, cannot at this time pl.Jc'? any inabili t y 
until he r"turns to his full duties. rhis Is i:i 

a1fficult type of ev,>lu.:ition to m1k~ b•c:iusc of the 
type of c1s0 h~ has. 

Of great importance is, l f 1nd most of l1is problems 
are subjective :it this time ann so, ton, hlv<' the 
consultants. 

It &S my intrnl that he br. returncrl to full clutics 
by the C?nd of Mlrch. T feel, ,n my op111ion, that 
he 1s capah l a o( per f o r m1ny his work d11ties. 1 t 

1
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neces,-:.1cy Lhat he perfor,n these to Jr1t ,... rmine his 
,_1h il !ty for th<> IJSe of his lNJ. J fin I no other 
1mp.~1t 1nPnt •>f the leg, other than subj, .:tively 
having a " b•Jrning sensa tion". 

r.xh1bit l i, tlte retur1) to work relea..,, f 
/\pci 1 2, 191) 2. - rom Dr. Ros~n d.i ted 

_r.xh1bit Ji,: a r~poct from David L. Pri~dgood, o.o., d:,t .~d 
/\prll 8, l?tl2, 1ddrcssed Lo Dr. Rosen, whi~h includes the 
followi,vJ 3tatcrn<i'nt: 

fie lias recently tried to return to worl, was able 
to work for about thr"?r days and t.hco Poted th.:it 
his for,t bcqan h1Jrtin9 more and wa:; ::,w, l lin,J ,,nd he 
hnj to leJv~ work •... 

rht phy;i.l.·al " X1minat1on notes milcl wn.)kric,.s in cl/Jimant's 
"r iqht". 

1
; 1c I fo,ul .ind I he 1mpr,!ss 1,>n nr,Lccl 1s some form o( 

traumatic neuropJthy involving his "right" [sic) foot. 

~xh1hit K i ::, Dr. Rosen ' s report dated nprll lJ, 1982 wliich 
rt?1at~s ~he ~ossi~le posttcaum~t1c neuropalhy and neuritis and 
t~!t it 1s hi; <_>p1n1on t hat the 1nj11cy should heal if patient 
u~-~ leg ~s advised by himself and the orthopedist. He a l so 99 1
nl1catP~ that no further t r eatment 1s need~d i f the patient 

follows tnstcucLions regarding using the Ing. lie indicntes that 
the patient w3s able to resume wor k on April 3, 1982. 

exhiblt L consists o f 11 pages of physica l therapy progress 
notes and recr,cds covering the period from /\pril 9 1982 through 
Au~usl ~. l982. On the seconcl page which ~ppears ~o h.:ive been 



dictated on Hay 2 4 , 1982 refe r~nce LS made tn left shoulder pain. 
Sim i lar references continue thereafter thrn11yh thA ~xh1b1t. 

Exh ibi t 14 1s the report of a chest x-r y which show, no 
a b normality in claimant"s lun~s, medinst1n11m or bony st[ucLu1~s. 

Exhibit H is a Jetter from or. Priedgo 0 d which stJt"S tl-\Jt 
claimant is suffering from a traumatic neu,opathy 1nvol~Lnt his 
" right " (sic) foot and thi'lt this d1s~blllt•· i., ,..n, 1r •ly tt'l 1ted 
to the pa in wh 1 ch he 1s ex per I enc Ing. lie , ,,,:o;nmc>n.1:; ,:n11' 1nu • l 
supportive care including physical thec,1py 'lnd SU'l'J<'o;ts 1 i .1ht 
duty work. He -;t,ltes lhat he exp••ct ·; n n•!•rly full 1 ~•:ove1y 
eventually. 

Exhibit O appc>ars to be a note (com Uc Roo;en• ~ offi~~ ~hich 
indicates that '..uc Hill arcJnge-'1 .1n ,1ppoin1m•!nL with Ot. Pr1• lJnud 
on April 8, 1982. 

Exhibit p Is a letter ftom Dr. Pri,..110,tl to ,1 .. f•11l111t l1t•?d 
May 6, 1982 which advises them lhat he h,s h,..~n R ,,1n1 ~1n1m1n t 
for neurologic probl•?ms Lel1te·l to his .ice, ll'nt 01 s,111,, ti 
months ago. 

Exhibit :) is ,) ll?ttec Crom DC. re L<'•hJO• I t > Ill. l{,')c; 'I\ ·hl ,,1 
H;:,y 26, 1982. lie notes som,• ,iecr,,,scd pin ;0n,;1t inn 1l•mJ tt,,.. 
inferior aspect of claim:111t's left 11~pc>r J11n. 11,_. ,lite; th,t l'l•J 
feels claimant 1s cap:iblc 01 r,1tur11u1•J to• •H~ 1n , ">•ntiun 
that does not 111volvc h•ilvy lift in.1 •>i Ion p r iod•· ,r •;1111' ,, , 
hi'> feet. 

Exhibit R is 311 "14..; rcporl or cl.llm 111t' . J ,r1 -.r 11 111 I 
parasp'inal muscles lltc,I .lune <1, J'10~ wlllci •:h •·n , ... ,11 •: • 11h1'l 
normal lin11ts. 

Exhibit S 1s a report from 111chnel J. 11ylot , 1· .I"., , 111 c-i 
,lu ly 20, 1982. Ill": ohs-:?1vat ,nn 11\l ltl<k~ ti. f l <' l tlt1• ·111m111t 
h1d a blisler 011 his right lnnd fro•n Lh•~ u .• •>l -, pr Ji.,.,., ,•,nn, 
Ile was unable to find any mentll 11 -;or,Jer , l11ch c ,us,J , lJ!nLt :J l.1•111 
in cJ.1imant ' !. :Jl)ilily t<J fu11..:tio11 111,J •11>i11, I th,1L ,·I 1n nl Ol 

an excellent candidat•? for Lhc> p1,n clirll•: ,t Mer..:y lfnt>tt,l. 

Exhibit T 1$ a report from or. rrl'•<l•;o, It" cl.11n~nl '<i 
:ittorney date<l /\113ust 4, 1982 which eel 1tt" ;111 1n .1 b1 I, ty lo 
explain c laimant' s s ymptoms in ht!:ih"•"• 11<.:k anl 11:n'l. II • 
indicates that he had ccfeccPd cl,1tm,1nt to the 14ercy 'loo;pitJl 
Paln Cl 1n1c ln the past and states that Dr. Taylo, 's SU<,JlP.St1on 
concerning it ls excellent. lie acpnn st,tr"l that c l,imant is 
capable of working except that he cannot SIJnd [or any Jenyth oC 
time. 

Bxhibit u consists of several paJes of wh~t ~ppcnrs to b-:? 
claiman t's progress notes with Dr. Bell. 1hny rPfl~rt treatment 
for compl-'\int<; concerning claimant's l<'f t •nkl<J, le f t ;um ,1 n:l 
shuuldec, cervical and dorsal spine as we l l as trPatm•nt for 
some matters such as o stuffed head and in 1rown Locn1ils. The 
exhibit appears to contain notes fro,n phys ical thur.:ipy ns w2Ll 
as the doctor ' s own progress notes. 

Exhibit v 1s a report Crom Or. Bell dat<?d l\ugust 16, 1982. 
It reflecLs complaints of pain in clJlmant's cervical spine, 
l'.!ft shoulder, left knee ;ind both f-:?"t. Tlie phystc:il .?Xa,ntnation 
notes tile followin]: 

StrenJth tesl1ng cannnt ba aJP 1u1te ly tes t•d in tl1e 
uppnr nx tr••!•it 1es due t o the p,ticnt h ~an~ a 
sub;icrum1,1 l tl?nderness on thf' left. R 11'.J-:? of 
motion 1s r. -1t1sfactory in p,1,; :i"'' ;:ict1nn o( the 
left should~r girdle region. Th'.! p.1t1 nt ahd,wt-; 
his arm to 90 dcqrees 1o1lthout any scJpttlolhoc,1c1r 
'"otinn at tl10 presen t time. After lhe c1rcumduct1on 
(sicl and normal ,notions are s1t tsf.(lct,.cy. TherP 
ilppc;irs to be no atrophy of the deltoids or the 
'"ucculilturP of tha shoulder girdle, h1lnti,rally. 
Rxamln3tion of the lower c xtrc>mitles demonstrates 
neucolo•Jic.:illy intact lower extremlt1c•. 

~xhl bit w c0ntains 25 p~yes o( records or Oas Moines G,..neral 
ll•Hpi t1l ~one •rnin<J 1n admission on '>cpti,ml •cr 14, 1982 . P-lges 7 
•J ,.J fl ilre a rep .. rt of con,iultat1011 d~ted S, ptembcr 27, 1982 from 
1, ,rry c,, Riehl• I-;, o.o. His final 1mprcss1on is noted -is , 
"r •,11 1 1 ,,.. Jepr, ;sinn SC!condJrt to phy,lc 11 lncap'lcltatlon and 
i11ju1 y." II<) CP.;omn,0ndu admtn1stratinn of the Mlnnesf'>ta Multiph'lsic 
p,, s•>nalit'{ tnvnntory, psych'>therapy on Jn as needed basis anJ 
,, ,1ci lep, icsant 1· h~cat)y if the dcptC!ssion cnntinuc>s or wo rsens. 
!'he 1nt<'q>retat1ons (com th<' Ml4Pl states the following: " Individuals 
11h•> obtain siinllac profll,•s often p, P.se nt themselves as beln; 
ph/sically ill. Pain is n fr,J.:iuent compl:iint and it 1s often 
1,1r:-nl1zNl 1n th,· 0xtlemlt 1cs. • l\t rnge ll Lhe r e ls not<-d 

\/1l"nC<' •>fa Left lower lumuH cachculopathy. The 13th pagi 
n•>te• · -" J, ft :;hnul.1< r <HthcoJcam which noL• s a p:i , tial tear 
invol 11nq the r >t'llor curt. ·rh•1 14• h p, Je i'l l summilry of x -ray 
,, pot ls >1h1ch Jc 11 wlth th<> lutnbH sp ine, leCt foot, left kne~, 

,,,..st, ,·,1rvical spine ,1nu l eft shou11er. /Ill were foun,1 to be 
n,,,m;il with Lhe "xcept1on of th<> lumbar sp ine as shown on the 
lSLh pay ~ by th<' 1dde11dum d)ted •cptember 18, 1982. The 17th 
PJJe ,;hows a no1mal lumbar and cervica l my,, lo~ram whlle the lijth 
p 13e shows a nor,nal lumbar discog1 ,m. Tne 25th page relates an 
JI llnoscop1c e x,1m in3t1on of claimant 's left knee wh1ch disclosed 
no si9n1f1c3nt abnormalities. 

Exh1b1t X consists of records from Des Ho1nes General 
llo'>p1tal dealing with claimant's admission October 13, 1982 and 
llso contai ns duplication of the contents of e xhibit w. The 
20th page is a more legible copy of the left shoulder arthrogram 

rcp~rt t~an what was foun1 ln exh1hil ~. The 6th page o( the 
e xhibit 1s the report of operation (or the cocrect1on of tl1c 
an t erior tarsal tunnel syndrome whid1 wa'l I er formed October 13, 
1982. It reflect n l Jeco,npr~ssion ot thc> ,cconeal nerve aL the 
ankle. · 

Exhibit Y const,t5 of ci,cords o( Des H, , ines Gener 11 flospttal 
dealin9 with clnim;:,nt's admission 011 Janua,y IL, 198) an<l thA 
r"sult 1ng correction of .,hat had bocn J1,19110,cJ to be a pconJtor 
syndrome in claimant ' ., left ,..lbow by nur•Ji• ll u•c•Jmpr,•so;1on 1( 
Lhe left median nc>rve at thP lev~I o( thi, l~>w. The 2nd p1J, 
of the exhibit is the ccpnct of opqr1t1on lor that surg,.cy ini 
lt ls OOtf'd tha L ;, re,;tClcLe<l ,. .~ .. 01'1!,; fou, l 1( mPdi 1•1 
ne r ve an<l . that ,Jecompre1s10'1 was P"tfor'lll?d. Th J4t,1 p ,ge .,f 
the exh1h1t L!IJLe·; l d.:ite of 1:hnts!non on Jm•1.:i ry l, 1983 anJ 
that thll SUC'J<!LY l<)S pccform,...d 011 J 1,IIIJry I, 1?8 I. rhis 1$ 
inconsi3t••nt with all other report., le'llin• with the left elbow 
surgery an<l is preo:u,ncd to l>c> an <:nnr. r. l11b it y also co,,t,in; 
dupl1catio,1 of rC'p•>rts prev,o•rsly 1n th,. r• coed .,s plCt, or 
exhibit,; ,I and X 11 • ii tn'J wil h claim Hit'•; t·•n ,>rr•·11ou::. J•lmi-; ,ons. 

r. xhibit I consist, of r"cords from o, s ~01 ,1~~ ~t>n•ral 
Ho~pital de1lin'J with claim;int's admi,;31on e1n O:Lnber 2ij, 19133. 
The Jrd paqe o( tht' 1?Xhih1t is the fln3l p, Cl\J CCSS report whi,:h 
reflP.cts tholt clai1n,1nt undc>(went c1 m,rni pul t1on llll'ier anesthe;ia 
for cocrect1on of ai.lhesivn capsu lit1s 1n his left shoulJer. rhe 
exhib i t also notes tl11L cl.J1m,lnt h1rl h1 l1t, ral in 1rown toen,11s 
surgically removed wh1le h< w1s 1111der ,n,..s• hrs1, (nr t.hr• sho,tlder 
manipulation. 

Exhibit 1\/\ is a report from Or. !llll l d t<' J l~O-✓• i11her 9, 1·)82 
addres~~d to defenianl' o: coun'lel wh1ch 1nd1~1t-:?s lhe ii •~nus1; 
of an anterior 1:irsal tunnel syndc-,m,, ,1nc.l I ron"to, s·1ndrotn<>, 11,, 
rPlates that th<' surJical r"lcasc of the lr ft :,n~l0 h 1s hcc>n 
per for,00d. 

r.xh1b1t I\B consists of ,,..cords from Der Hoi n~a Gcne11l t 
llosplt~l dealiny with clat,nint's aJm1sslnn of Julf 11, 1?83. ' 
The 6th page of tl1! exhibit, which 1s part of tht> history and 
ph)'s1c al, tndiciltes that nrLhopcd1c " X1,n1n:it1on r veals nor,n1l 
r ;tngl? o( mot1nn uf 11 I extrcrni tins w1lh th• r:,x,:-,pt 10n th:it 
abduction is limited to approx1m3tely 90 j J•~~G :it the l~!t 
shoul<ler anti tht!CC is pain ... lcitc>d '"' lh ,n• ,/~IOl:'llt ,,c th,.. l,:,ft 
ar~ at the shoulJer Joint. The 14th pa~- cf the ,:,xl1ib 1t 1a tne 
rPpor t of operations wh1ch indicates th1l 1ri111 ~urgn cy, 
e xamination of the lateral insertion of th• cot.itc,r cuff at the 
hume ral head dt>monstrated a one and one-hal( centimeter tear at 
the insertion in the hum1:ral hc>ad. Lt 30c on to ,J,.;ccibe th<! 
surg ical repair of the tear. The report al so d,..ac 1hps the 
arthrotomy and tenod •sis wl'ILCh w~s concurr, <'It l / o t formnd. 

Exhibit; AC is the CCPOCt of Or. APll ;,,JJrt>;;rl tn cl1imant's 
c,,unse l du Led Occembe c 29, l 9 BJ. In the r , port Or. 8:? 11 states: 

Mr. ll11tch i nson w,1s seen in my o(fice o•• 12/15/83 at 
whi ch time he ,,as examined and given full duty, 
back to work rel ease. fie has a 1 5, pe, m11nent 
pa r tial d1sabi I i ty of his left shoulde, :'lue to his 
injury of the rotator cuff. l\t the pc •sP.nt t 1me he 
ls rehabilitating well and I will sec t,im again in 
two months' time. 

Th" 15% upper extremity perman<'nt pJrt1:il d1sabll1ty 
convec ts into a 9\ whole man ,1is11>i I it, ratin'J• 

Exhibits /\E, AF, 3nd I\G cono:1,;t n f l w~cning letter, final 
w;irn1ng letter and letter of disch11r1e i'ldd,nsGed to claimant 
:is'>erting absenteeism during the p'riod con~en~ing December 7, 
1979 up to and including Apctl 25, 198l. llhere a cause ls 
1nd1cated the majority of the abst'ncr:,s rcl aLe to s ickness, 
injury or family illness. The grPatcr port ions of the other 
absences are rc l nt~d to belnJ llt~ for work. 

ClaimJnt ' s ~xhibit l is the r,..cord~ of Ocs ~oines General 
llospital d<?aling w1th claimant's ildmission on October lJ, 1982 
and the surgical decompression of the deep peroneal nerve at the 
ankle ln order to resolve the anterior tar r. ;il tunnel syndrome. 
The exhibit ls g•nerally II dupl1catlon of what is already in the 
record through other eKhih1ts. 

r.taimnnt',; "Xh1blt 2 is a recor ,1 of ,· I dm;int'•: ,1dmlssie1n t o 
,, .. ,; Mu111r•s Gnn,,, 11 flo:;p1tal 011 Octoh••r 21, 198.?.. l'h,.. rr:,pnrt 
note:i th'lt 1t is , 1 recheck of the sut•J1c,1l 1nci,;ion 1n claimlnt's 
left 1ey and Joki~. 

Claimant's exhibit 3 is a report from r.arry L. Richards, D.O.,t 
doted October 25, 1982 a~dri,sseu to defcnd11nt's counsel which 
indicates that h~ diagnosed claimant in Sc>ptember of 19q2 ,s 
su(f,•r iny from react iv•! clcprcssion an I tha l psychotherapy 
treatment was g1ven on September 22 and 24. 

ClJimant's exl11b1t 4 consists of records from Oes Moines 
G, necal Hospitll dealing with the s11r')ery in his left elbow 
pcr t ormL January 11, l98J. It duplicates the reports which are 
already In the 1e..:0rcl as part of otl1cr ,:,xh•b!ts. 

Claimant's e xhibit 5 1s, report o( Dr. Bell to claimant's 
counsel dated J.:inua r y 28, 1983. The reports states: 

l\t t.he pres<?nt time, I feel that I can say with 
r C' asonable d"gree of medical cectalnty that the 
celJtionshlp between the left ankle pain and the ,oa 
injury date of October 31, 1991, Isle) ls connected. 
The left forearm and elbow complaint, at the 

I 
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pres,.nt tl■", r feel 1s q i mi l 1rly ret.11Pl. 

Claiman t ' s Pxhil>iL 6 1s 1 st.1lf!111«:>nt Cr, m '1 .iyn .:: 11ni,· a•I h,2q_,,..,t 
to cl alm.:int seekin•J pJyment 1n th<' amnunt f $10 I. /0 rn1· sc1•1lc,•, 
perfor11ed Pebr u1ry 17, 1982 to Pebru.iry 19, l ')IJ2. 

Claimant's c xh1 b1t 7 1s 3 stalem?nt (c•m Neucn l n•11c1l 
.\ssoc1ates of Des 110 1nes 1:lclressetl to cl l i int r,..,k,n1 P •Y"' 'n L 
in the .:i110unt of S 170. 00 (or secv 1c,.•; r"n<l red ,,n llp1 i I II, l<l<J?, 
.\pell 20 , 1982 , Hay 6, l9a2 and 111)' :?Ii, 19 2. It "lhOu l I I),, 
noted that th ls i nvolves Dr. Pr L"JJno I. 

Cla i■ant's exh1b 1t 8 i s .:i cure of <l-?fl11lt " • •··· 
to clai■ant in 1ccord.ince with the low, ,:o,."l111n" , . 
see king p:iym"nt in the amount o f SI 15.46 tu .,,,t 1<:t y 
account with Hamm<'< M<'d1cal Supply. 

illrr>,;•j 
J I COJ'! 

c l ,) 1m1nt 's 

Claimant ' s e xhibit') IS ii st ... t 'ITI!n t fr• •·II l o•.,.i M.!thodlst 
Hed i c..,1 Cr>n ter ild:lre~se.1 to clil im,mt ,..,,k 11 1 ,, •ym• nL tn th., 
amount 01 SlJl.65 (or secvu•,..:; r enl"?r~.I llp, 1l LI, 19 .sl 1c-l ,t.,1 
to an arthro~1 am. 

Exhibit 10 was a•l•n1tted and r ~cP. 11ed l! Lo 'V l d,..n,-,,. It WIS, 
however, taken by th" watne,s, l\ntta K. S!ll'th, wh,•n h.- l "?ft th" 
hear l ng roo■ .:ind l t h l S not bt?•!n su b:w-,u,"'nl I y r<>covc>r•?·l. Th • 
exhibit Cl)nslst"d of a comput e r pr tntnut w: 1c-h 1111,trn-'l r 1 .:,, I t 11,, 
conten t s of what 1s 1l so 1n the rec-or I " , I" n ,nt ' ,; <:?Alttht • 19. 
In view nf its n;iturl'! ao l 111onrnary nr otltc, ... ,. k11,c •,h.,, •; 111 
t h •? record, its Joo;s ts not m,ltec I ti. 

P. xh 1b1ts 11 Jnl l? lr~ photo1r,llhf" Jttl f) ~•llhtt II ,hJ'HllJ 
what appear to he 5r,1rs on ,· l.:a1m111 1 '·1 I •ft ,houl •l• 1 ,,,.J th 
crease of h 1s ll?(t C>lbow while .-xh1b1t 12 · how-. cl.1i•aJnt •~ t~, t 
root to b<.' elev.1t1?il ilnd hin.1.,J.-j. 

Cla1 m,1 nt'-; e xhib it I l ,., ., !'ium,11ry of 
which c lau,ant ;r.e ks re1mbur'.1?me nt an lh,• 
tr~vellng 6 48 mil~• an obtl1nln9 m('d1c.:al c 

l ,v..._ 1 • l'f' \Wj •"i, j I 

.nount ,,., ; l l"',. •,~ C >c 
r C'. 

Exh1b1ts 14 thc,,ugh 18 consist of lt>tt, rs h<.'t ••en .;:,11111-:,11 
for cl.1111ant .Jnl d•f,:nd.Jnt 1le.:i l1n·1 with ,· l itaJnt' 111 '11.11 c1ce. 
rn exhibit 14 Jef~nJ1nt's counsel seek"' to h.:,v.- cl.iim,n1 r,:,
exam 1nod oy " Dr. Klm!flelm.in• ls 1cj. e xh 1bi1 lfi 1s th~ r<>ply 
which states thnt c l,Hm.lnt wa:i hO'lplt')llze,t 1n S",>U•mhcr ~, 
l9ij2, has been tr-:-1ted by Ors. Bell and Ri <l1,cds nJ th,t h,. 
objects to :.e<> i, 1 •o r. K1mmel11an• l s1c J . l·.xh 1bll 1S as ,1 

resp o nse to that lC>tt~r whirh sta t es that rice by Dr. Be ll anJ 
or. U1chards is un<luthoc1zerl .:a nd which offc cs c1rft b/ •or. 
Ki•11el ■an • (sic). l t .ilso 'lta t •s th;it if claim in t shoul,I 
rt,,l·line the off<>r, defen:Jant will take the posit i on th.l• it IHS 
offecC'd appropc11tr, meclic.:a l c,,,. ->nd h,1s n r furth r ""'l'nn.1h1ltty 
1n that Ct" JHrl. l':>1h1b1ts l/ >nd IJ 9en-?1al ly ( ('Stat•! the 

con tC>nt1 ons of the partiPs with C"gard to •edi c.ll l'H'?. 

Clai,-3nt ' l' <!Xhiblt 19 consist'l of 58 n umber c:d P"J"S of 
hNl l th insucanct? cl.i lm f o rms de'Jltnl) wi th c l.1imant, the milJOr1ty 
oC which make r"ference to the c-ond 1t1nn, tor wh i c h ho und,.rwant 
-.u rgery. The r~ports reflect the pro111 1 c c .,, ca r~, the 1-ount 
ch.lc~ed ,ind the .l1110unt th.:it was P'11 l>y th• low ., ll"p'lrtm~nt of llu,n.:,n Setvice<J. 

la111,nt's c 1eh1bit 20 13 ii Jepo~1t1on ,f Ji11mi' D. Bell, 0.0., 
t,lt,..n 111.,, .. .,ber 7, 1983. Re,Jarii.n,, , l-'lim1n1 ' ,; history and 
t·'>,npl H'lt•; Dr. 'll•l I sta ted : 

,\. •aJJnJ Cru'11 the tllct'lt1on of th,., fflc.- note1 
'>( J\uJust l ,, 1982, "lie WJS 1 12-y<!or-- ld ::.,uras aan 
mnh•. Patt •n~ 1,J3 sC>en on J\u ')u'l t 16, ' 982 complaining 
of 1n 1nju1 Y' h<: suffcrt",I on Pd111J.iry I , 1?81. 11,-
">l at I th.it he wa,; unlo;i ltnJ ) s•~m1 trut k 'lnd t wo 
•:he"ts of ltr>,1vy steel f<>l I on him. S 111ce that time 
hi.' hild b<'('n t r l'aLt'd by h lS r.ompi'lny doct l)C .:inrl has 
1>, l.'11 ~"~n .it the 1ayo Cl1n 1c. Durin') conve1s.:it 1on 
h ( .. It th•t Lh• 11.:iyo C\1nu. h,-la(.'V<'1I lh.,t h,. W,1 9 II 
m,.ll111•J1?rPc ind he cecelved no s;it1sfac1 ion Crom 
Lt,at ('X~m1nJt 1on. 

"l\t the present t i me he is compl ~1nin1 o f 
n11m,.ro113 compl.11nts loc.tt<'d 1n th.- cer v1c.i 1 opine, 
J,-ft. choulJ,,r, left kne,, and bll)t~c.11 toot. The 
1, 1t,unt co11p l1ins that dpprox1m.:ituly one 11onth 
pr i,., to ':/<llnJ t o the 11.,yo Cl in1 r , 1t "J:l about t .,o 
,o.,ntlt'I ~ft<>c the or 19 tn:t l lnJury, ht:> -I r V<'ll)p<'d h-1ck 
1>1111. Ill.; ondn compl-i1nt prior tn that w;,-; t l,,-
1 f l lowPc extr~m1 ty re11on. s,nre •h~t tlae he 
h 1s lta,J pr >hl«"!Jl3 in the nec k anct left , houtder a:i 
we ll n• lh• luft lower e xt remity, refer1ble mainly 
to th<' kn,.,- .:ini IE>ft foot. lie <1t1H"s t;nt hC> Is 
n11w he Jinn1nJ to h..ivc so11~ It ln<l of p.l l oful o;ensatlon 
1n lh~ rlJht f oot • 

11r. 11~11 6 t~tf?•l Lhat thr ref•rPnce to F~br11 lry 1, 1961 could be 
., t)'1•<>Jrlph1 c,t ~rror. He went un to desc1 abe hls exa•lnation 1r. Lui l(JW 'l: 

I\. ll,..ad1n'.I Cro11 lhe e x,1:11in11t1on on I\U<JUSt 16, 
"Cerv1c1l ~pine ii ex~m1ned. There appears to be 
l111qer po111t act1v.1tlon on the left side as 
~ompaced to that of the right. Neurolo~ic•l 
exam1n;ition as ~;'lenti ally unre•arkable at the 
prusent t1■e. During th" examinftlon the patient 
~t~t~s that hc> so11et1~e1 haa s011e numbness and 
ttngly sensation 1n the (,-ft thu11b and Index finger 
of the left h.:in:I. Carp..il tunnel e xa:ain:ition of 

1C>ft upper " Xlccm1ty is osr,ent11 lly n~.1t1v" n l 
presc:-n t t i m'!. 

Strength t.-,;t1ng cnnnot It~ t •it: t, ·tl 1n lhe uppr>c 
extrnmlt1•s dur;> t'I thv p1t l cnt h3vtnJ uh3cro,nlill 
tendr rneso ,,n lhl'! l vft. R.:an ,1" <1 £ mot 1, n •;,tt ; f :.11.:lor ,' 
In p11s-;1ve .1ct1on oC the l <:? f t o houl<ler 9 ir JJe 
re,Ji on. P,,t11 ·nt 1b<1111; tr, h1 ·1 ,r,n t" 'lO t,,,Jrr•f':, 
Without any :;,•.:ip1J lOtho r,c1-; 1tnt11)tl It 'h' f'l",:••n t 
tirnO?. l\(tc, lh,. circumduc tion in,I n ,r, 1\ r , 11 t•· :,f 
~ot i on,; ~re ~,ttJf,c-tocy. 

w I th r P.IJ o rd t ., ,: I ., 1 11 l n t • 'l f not J ,l-1 .111 k ' -; , t 
., , ~cu•;s 1011 occur I •·d: f • ll:>11n1 

\Ill l I I " 
I\. l\l th ll t 1111,, .~<' m id ' , <I, 
C'.ll l"?<I i11t••r1or tic-::it l•Jnnf'l 
(not .:ind Wl' ~che,Jul,1tl hi:; SUI 
sur Jl Cll pr,,c,.,luru. 

1Jn 1:.1~n• 
1 ,, lr,>in =-
1 I r ,,, 

>( tf ,,. lt"fl 
, •>111p, t1 cn c 

IJ. what lhtl<)C,tl I f 1n,lin,11 
ynu t,, ffllk • lh H :JI lJI\O ;i 

w, , , ,. t'h ,, r, tt1,1 
1•11 111-/-d '? 

/\. Pr<:?VlOU~ Ef'IG ha<I le,non,;t1 ,t,,, ,1 con,,. 111110cm ti i I Ir.; 
1n the muscJ,.. whi .::h w,,ut i go ,1lon1 w, ti th. c•1mpr:,r, Hon Qf the nf'rvc involvr.d. 

'J. WhJt ,Jt.J Y•>•J lo nc•xl, IJoclu, .• i>i,I ••>11 ·~•"• hion agHn? 

A. Scheduled for surgery. lie h ,1d suru •ry inti h,i 
w.1s vlsiteJ in th~ oftic~ per1oct1c·1lly for h t ~ 
r"COVe Cy t I ,n,:,. 

I\. On oc .:1ho11t 10-1.l-82. 

I\. •rhe r, t,,.,s,, or t<'IC'ill tunn,•I. lnt •~ · tnr tl10,1 1 tunnel. 

'.). Can you te ll me a little hit ah•1•1t . ..,,,., thls 
procedure 1s carried out In gen"rJl Ler~~? 

,\. S kin inr 1s 1on is 11ade over lh'? an t., r1or ar.poct 
of tho foot c11r< 1ed dr,wn to th" ,1:?••p p, cone., l n"cve 
through th•! e xtenso r cet 1naculum -'lL th, ilnklr;,. ·rhf' 
;irtc•ry, n~rv<:?s '\ntl ve1n11 .lre thc>11 l1r-t1 ,nrl th,, 
n,ct.-o5o c r,_tJu:.c.:utum t-: 1n'"t::; ti t-t, rr•l ev,, pr,~*,Durc Olf lhv n•1,1r-. 

Q. Ot d you m,tk<' ilny observat tons that li-o:l you to 
h~l i"vc thete w.10 .:in abnorm111 run htl111, onre '/t>ll 
qot an thee.-, aCt2r you h.:id ope11°d ~r. llutch111son up? 

A. 110. Th•• anoto•y in that ,,r<', Is p, '?lty much 
th" :;.:im~ In either a d1se,:;cd ,,, non.ii "ilS"d !'itat" 
;o ( com 9ro ,s ·!Xlminatlon you ..:.tnnot t• 11. 

1,,s,·,1· :.lrn ·on..:ecn1n3 the tre,tn~nt tor cl.11111,,nt's left 
-:-II.low ,n.J lorvur,n complaints pcogr,-s:;ed ,s follow;: 

'.). fltd you !:ee f'lr . Hutchinson then ag oln aft••r 
D-?cewl>er I~ or '82? 

A. Yr•s, wr v1 ,,1 t~d with him nuri-:-rou•1 I ime~. He 
w->s s-,h,-<lu I ,:,d for an outp"1t 1ent surg 1c;ol proc,.<lure 
011 ht . t~ft f o reJr• to cel~a-.• th~ m~~•~n nnrv" ~t 
Llto: •~lbow. 

A. On 11r obout 1-10-Jl. 

'.}. t•c tor l > 1-10 Ill whaL physic.>! CO'llj \1ints dtd 
Hr. IIUtChtn•;on have? Dt•l you ..,,.,. h1,n JI !It (>CIOC to lhllt/ 

I\. 1111; mu n Cl)tnpl3lnt.s Jee that •> f hi• ahoul!iec 
,1n J his Cor,•111n compt.l1nL. 

?. iln you t•II mo wh.:i L you foun~ upor Joln9 that 'iU C.:J<•r y? 

ft. SurJ1c~1 procedur~ L!I and clinica l flndlngs L!I 
lhat -:inu l.lr to the t)r s.:it tunnel r <:?le,,se. The 
PJthology is not Jcossly 1bno1m~l fro■ that of 
11or1111J .:inatomy. 'rhe proce.iur .. i::; to e r- I leve 
PC"?<;nurr> on th~ m~d1.:in n"rv~, d""P fostl,1 and 
11usc1 .. that 1s laying up agn,nst It ontl this was P" r f or111ed. 

?. D1J you find any aruas thot .lpp-?ar, J to you to 
h • rr?stc1ctl I or co111pre sing lh<' med1.:an nerve? 
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/\. There were at that time fnsci1l bands laying 
ov er the median nerve that appe,'lU!d to h" tight and 
those were b roken down to bring more f••edom roe 
the median nerve to travel through th3 t nrPa 
surface. 

Discussion moved to the problem i11 cln 1mnnt's shoulder anj 
the fo l low1ng was related: 

/\, On 3-7-83 he wa 'l se.-n In Lhe o(flc• incl ht, 
pain persisted 10 his shoulder ann .Jt that lim" w• 
orde r ed an arthrogram to be performed. /\s ,;oon 35 
an arthrogram was to be perfor1Ued, then w<? 
going to sec him back. 

Q. Doc tor, had there been a previous, 
knowledge, arthrogram pcrformc-d on thi 

to you 1 

p3t i 6 ttt! 

/\. Yes. He hild hospitalization .Jt r>e· •l•Hnc
Gene ral Hospital at which time ho.! ha:J liJ,) :i bJtl ~• ry 
of tests run to eliminate certain probl ~ms •Ju•· t •, 
the multiplicity of the compllints and 5omc of the 
conflicting reports on the EMG. He hacl h.,d ,, 
positive arthrogram report from OPS Hoines c;,nc-rJl 
and subsequent negative report from t l~l 1cv" Jt 
was Iowa Hethod1st. 

I). Now, Mr . Hutchinson then was 11ltim,,t{'ly ht•Sptt'lliz .. ,J 
f or surgery on th~ left shouldc-r? 

A. Yes, he was. 

Q. And the date o f that hospit~ll~ati,n w,'l Jul/ 
11, 1983, 1:; that correct, Doctor? 

Q. Did you go 10 and do sur'Jrry on thr le(t 
shoulder? 

"· Yes, l did. 

I). What was the name of the surger y that you did/ 

A. I t was a decompression of 
The artieul~tion of the joint 
ac romion and the humerus were 
Impinged on t he soft tissue. 
Impingement syndrome. 

hl 'l -- the shoulder. 
motion b<-twe~n the 
very tight and 
It ls called shoulier 

Commonly the thingo that are founrl in those 
are the bicipital tendon is subluxdl o, moves, 
slides, mor .. motion than it should hav•• in the 
groo,e In the shoulders . The tissues ,re pre'lsed 
up against the bony structures and they are t ried 
to car ry through an arc of mot1on. And 1n Ken"s 
case the small tear 1n the rotator cufr was identified 
that the first arthro3 ram had previously dl,gnosed. 

'). You then d1:l see 3 tt?ar? 

A. Yt>s. 

~. llow bi') .,as thlt tear if you r<?cal l? 

A. Approximately a qu~rter or ,n inch, maybe a 
l1ttl~ Jar,1 ... -r. 

0, Medically 1n your judgment is that kind of tear 
the kind of tear that wou ld produce th, symptoms 
that this p~t,ent complained of? 

I\. Yes, it 15. 

~. D1J you se~ h1■ again after 7-26-83? 

A. Yes. ~ ~ WJS to remain 1n therapy ~n 10-13-83. 
Ile had not -- or was not able to recove r hls range 
o( motion t•> his shoulders and develnp,d what is 
cJl led adhc:.i..e capsullt1s, 1 frozen ,;houlder. At 
that ti■P w~ dPc1ded th1t therapy had teen prolonged 
l~r enough 1nJ that we would take h1■ to the 
hosp1tal and put h1a to sleep and ■anu lly carry 
his shoulders to a ran1e of .aot1on t o rp .. eJ up his 
•~covery fro■ th~ sur~ery. 

J. D 1 J you 1o th-, t? 

A. Yes, thlt vas subse1uently done. 

The doctor then described h1s 1apression of clai■ 1n t'a 
current 1apair■"nt JS follows: 

A. He do~n not have full ran~e of ■ot1on. Be has 
soae restr1 c t1ons of internal rot ,tlon. Be does 
ha11~ 3 painful range of full ■ot1on 10 other planes. 

o. Whot areas is he limlted in t,,rms , f his rang~ 
of motion in his le ft shou lder? 

A. Inter nal ly he h ,1s pain limit-!ltion. Ile has 
r ecovered enough to 90 t hrough the maj, r compnnPnts 
of shoulder motion at the preount time Th i!I will 
improve ns h~ works on his th~rapy. 

I). At this time h~ve hts compl1lnts 01 pain 
resolved thnm~elv~s! 

I\. No. 
pain tn 
further 

Ile 1:; st1 l l in the rc-covery pf.:rnJ of 
his shoulder. rhis will r,sol n 3~ 
t11to thP canq~ of motion exerc•scs. 

f t ~ 

~. earlier in the deposlt t,,n you in1i, ated that h<' 
was complainln•J <Jf some pain 11'1 111.; let t 111kl ,. , I 
1,el ieve of a pu ll iny na•ur-?? 

A . The con11ernat 10n as best l I s1cl c n 1•••·011,,..-L 
was that we nr.keJ him why hl• ., ,s l 1mpi1, 3 ,,n-i hr 
s tated that he W•l'l having SOm(' pulling '1t?OS·ltion'l. 

o. Docs he hav" ,1ny other compt, Lllt'l , tut you H'? 
aJJare of at this l'his will Lmp1 o~e ~s 1,.., work,; on 
h is therapy . 

Q. At this tifle have his compl11nts or p.1in 
resolved thems~l vcs? 

A. No. 
pain in 
fu rther 

Ile is ,;t\l l in th'! (t>C•>V?LY plt:ise or hi,; 
his shout lee. Th is wi I J (l'SOLV<.! D!l h. q"'t'; 
into the rany~ of motion ~x,.rciscs. 

Q. Earli er 1n the depo?itlon you lndir...,ted that he 
was compl ,inioy of soml' pain In h1-; lrl t ~nkl~, 1 
believe of J pulling nJt.u re? 

"· The con11,•rr.:,t LOO ,l!l best I c.,n r,.c,,t1, .. ct W,l'l 

tha t we ask~ d l11rn why he wls llmpinJ and he slated 
thilt he w:i s hav ing some pul ling sens1tions. 

o. Does he ho1ve any other compl 1l nts l hilt you ,r,, 
a w3re of 3t this time? 

A. No. 

Q. Do you e xpect o r do you know whether Hr. 
Hutc h inson has any permanent partial impairment In 
the left ank le or foot? 

~. I do not ace any pccmanent p,rtl~l iia~hllltv 
In his left ankle at the present t1me. His l e ft 
shou lde r Is a different story. We will have t.o 
P.va luate th1.1t si x months after hi-; last pcocedur", 
whi ch 11as h Is man lpu lat ion untle r anestl,es l,l. 

~. Do you know or can you say with a 1easonable 
degree of medical cecta1nty whether or not he will 
have ~ny pPrm.:>nent partial disabll1ty nr loss of 
r,nJP of motion or impairment of Jny kind tn I.he 
l e ft arm at th~ elbow? 

I\. I do not b<>lleve thlt there wlll b• any. 

Concernin~ thP c1use o f clalm~nt's imp irmPnt the following 
d1scuss1on occurred, 

'). Doctor, wh!?n you fir:it saw ·1r. lint• htn:ion, yo•J 
took th'!n " rathr?r lengthy history, t •1nd•H,H ind? 

A. Yes, It w,~ a l on') interviP.,. 

o. l\nd he q,1ve you a history of how hr h1d allegedly 
injurrJ hia'1e l(, ls that cocrPct? 

A. That ' s cor rect. 

I). Now, based upon your findings, your surgery, 
the ht;tory th1t have t1ken 1-1cl fro■ tht~ pJtlrnt 
and with your tr,1lnln9, can you :iay wi t h , r"~son-!lble 
J, JI ·~· o{ II d l •,1l Ct>rtaanty wh• lh!?r th , r:? 13 ,1 

r 1.,tJonsh1p b<'tween the injury 'I r. rtu1 chinao11 
all~yedly suffered 1n his employment and th" 
conditions that you treated ht• for; n aely, the 
Injury, the trapped nerve in the left an~le, the 
trapped ner11e in the left or iapinged nerve in the 
le ft •~i ,1 -H 'a of the elbow anl the r:>tater late! 
cuff tear 11, the left shoulder? 

A. Based on a re~sonable degree of ~~lcal c 0 rtainty, 
af '1r. llutch1nson has not co■plalnc,j of these 
co■pl,lnts prior to h1s accident, then ~11 of the 
c1rcu■stonecs he deacrtbPd to•~ ~r• coapatlble 
with 1n1ury to those area~. 

With re9ard to claiaant's abtl1ty work to and the a■ount of 
t1•~ he vas unable to be e■pl~yed, Or. Sell was ~ueatlonPd and 
r~spondcd as follo - s; 

?. Can you say during the period you treated He. 
Butch1naon, vh1ch appeaca to run fro. August 16 of 
1?82 through the present tlae, vhethec he ~ould be 
-!Ible to return to eaployaent during that period at 102 
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any time if thilt P.mploymunt r<'quirl!d that h<' he on 
his feet si x hours out of an elgh t-hou, day and 
l i f t up to 100 pounds on a regular bas15? 

A. If the 1uestion i s du ring the time that I wa<; 
examining and treating him could he do tl1at ktnd of 
wo rk, the answer is no. 

Q. Cou ld he do wo rk during that perio1 of time 
that requir ed him to stJnd on his fl!cl •;i x ho11r s 
out of an eight-hour day and l 1 ft up t ,, 50 pound"? 

A. No. 

Q. Would Mr. llutchtnson hilvc hc,•n ;it,\, to ,lo wo,k 
that required him during this p••riorl ol tirn", ,q.1 in 
August 16, 1982 to th".? present t1m-:?, ti il l req111rnJ 
him to stand on his fl!et 5ix hours out ~f ln 
eight-hour day ,nd repeat~dly 11ft or, Jrry 25 
pounds? 

A. We are mov tn'J into ,n a r ea now whu• ':? the 
ambiguity of how many r<'petition-;, wht • h -;i,ic of 
the body you are u31ng, 1n a nor,nal f;i !11on to UO" 

the left sidP of his body would nnt hav~ h<'en 
compat i ble with standlnq on hi,; f"et f <•r six hour-. 
and do ing repet i tious work with the \cit 1 tdc of 
his upper extremity. 

Q. Do you know, can you say with 1 re s•>11Jbl, 
degree o( med ical certainty bas'!~ up0n th~ 1nfor~1Jtion 
you have given at this deposition, whe11 ar. 1111tchin ·:on 
wi ll be able to return to his employment 1f that 
employment will require him t o hi! on h1-, (-:?Pt s 1x 
hou r s o f an eight -hour day and repeatedly lift 
and/or carry weights up to 100 ponn<ls/ 

A. 1 am not sura that he wi 11 P.var be, 11 (sic I able 
to lift weights up to 100 pounds w1th that l ?lt 
shoulder. Standing on his feet t thin~ is re,so11able, 
but I do not feel tha t he prob~hly w1ll bl! able to 
do repetitious wor k at that maJOt ,.,~1-:11,t h1nJI 1nq. 

o. Can you say within a degree of medi cal certainty 
what kind of wo rk he would be suited for at the 
point at which he recovers? 

A. Well, we wi l l have to make that de<: ision 
probably in six months. 

or. Bell indicated that a diagnosis of ~1,1 mant' s Jctual 
physical problems had been difficult . Whon .:iu~~t;,on-:d r,,nc,,rn1nq 
whether oc not the complaints had be'!n con r. istent wi th his 
physical findings, or. Be ll stated: 

A. Hr. Hutchinson had numerous complaints an~ due 
to that fact -- sorting out all of his complaLnts 
required extens ive testing, consultat i o n and final 
sorting out those comp laints that were not r elevant 
to the shoulder, the forearm a nd hi s a 11 kle. '!'hose 
complaints re f erable to his painfu l fo,~arm and 
shoulders have been conn,stent. It ha b"en 
difficult diagnosing anl treattnJ 'Ir. llutch1nr,on 
due tn the number o( co,npl,unts th"t h, h1s had. 

APP!.ICftBLE 1,1\W 

The cla imant has the burden oC proving by 1 preponrl~rance of 
the evidence th~t the injury of Novembe r 1, 1981 is causa lly 
related to the disability on which he now h:1ses his c laim. 
OoJish v. Fischer, Inc., 257 Iowa 516, 133 N.w.2d 867 (1965). 
L1ndahlv.°L":ci:- Bo~, 236 Iowa 291,;, 18 N. A.2d 607 (1945). A 
pno;s1hilfty-f5,11suffTclcnt; a probability is necPssary. 
Burt v. John Deere water l oo Tractor works, 247 Iowa 691, 73 N.W.2d 
1i2(ITT~T-. --ThcqucstTonoTcoiis'oTconricc1 ion is esscnt ial ly 
w1th1n th".? domain of ~xpert testimony. ~dsh~w v. l~~a Mr~~~ 
Hospl_~!!., 251 Iowa 375, 101 N.W.2d 167 (19<,0) . 

However, expert medical ev 1denc<:! must he conside r ed with all 
other evidence introduced bearing on the causal connection. 
Ourt, 247 Iowa 691, 73 N.W.2d 732. The opinion o( experts need 
noLbe couched ln ~cfinite , positive or un<·:iuivocal language. 
SondJJ v. Ferc1a H1rdwa re, 220 N.W. Zd 903 ( Iowa 1974 ) . However, 
th<? "Xport opln,on may be accepted o r rejected, i n whole or in 
p~rt, by the trier of fact. Id. at 907. 1·urther, the weight to 
be given to such an opinion isfor the f1ncler of fact, and that 
m1y be a(lected by the completeness o f the premise given the 
expert and other surrounding circumstances. Oodlsh, 257 t ow~ 
5J6, \33 ~.W.2d 867. See also Musselman v. Central Telephone Co., 
261 10,n 152, 1'>4 N.w.2d 128 (1967). -- -- - ---

\n 1nJur1 to a scheduled member which, bccaus<' of after
etC~cLs (or <·omp~nsator y change), c re1tes impairment to the body 
~s ~ ~hole entitles claimant to industrial disability. Barton 
v. N~vada Poult1y Co ., 253 Iowa 28~. 110 N.~.2d 660 (1961). 
if~~l~i:v. ~~<?_~ci ~~mber Co., 233 to wa 758, 10 N.W.2d 569 (1943). 

Functional disability ls an element to be considere~ in 
i1>terminin9 industrial disability wh ich is the r educ.:011 o f 
.. ,11 1Hng capacity, but consideration must also be given to the 
lnjurP<I employee ' s age, education, qualificat ions, experience 
and inability to engage in employment for which he is fitted. 
2!.~~- Goodyear S~rvice Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
2~1, 257 (196)). 

An inju ry to the shoulder 1s an inJury t o the body as a 
whole. Alm v. Mo rri s Bari ck <;_attl_q__~2.:..• 240 Iowa 1174, l8 N.W.2d 
161 (1949). 

Wher e an employer fail s to monitor tl1e care an employee i! 
r eceivi ng it cannot l ater complain that t hr• care WilS unautl1or1zed. 
Zimmerman v. L. t,. PellinLCo., 2 Iowa Industrial Commissioner 
Report 41;2 (Appeol oecTsTon 1982). 

If the employer denies the comp,.nsabil1ty of an Injury it 
c annot guiile the mC"d1cal tc '!at'l\cnt. Barnh.,rt v. IIAQc Inc., l 
Iowa lndustr ial Commiss ione r Rcpotl 1(;-[l\pr·e,iT-oc•:-rs1·on l?Ul l. 

Interest which 1s payable under Iowa C• -le s,., iou 8j.30 
begins to accrue on the date a coonpens,,tio,, cnym<'11t became due. 
Farmers &levator Co., K1ng~ty_v. 11,,nn1ni, 86 "1.li.2d 174 (Iowa 
)979). 

ftN,\LYSIS 

There appears little doubt thJI. thr! •lC• 1nnnt h,1ppcnc,l as 
described by claimant and oruce l~ol (2. Th, >rcc1 ;1: W•! iJht of 
the steel sheet cannot be dcterminC"•l altho,,gh <'Stimates r11ng~ 
from 600 pounds to 1000 pounds. Wolfe ch,11 ,cterL,.ed it ,s more 
than he could carry by himself. The fact that it was of suf
ficient weight to hold cla i mant anti Lhat I~, trc could only ra1;e 
il enough for claim,nt to escape c11nC 1rms 1h,1t it was w1th1n the 
range of those estimates. 

Claimant ' s 1nitidl emergency care confirmed ahras1on. 
located on hts left arm as well as his 3nklc as s hown by exhibit A. 

o. K. Rafferty, M.O. , found an area of very definite increased 
activity on November 30, 1981 as is shown 1n the bone scan on 
page 9 of exhibit B. Such was appar ently rliscountcd as shown by 
thP. contents o f exhib it C and the nature or the treatment which 
wa~ initially provided to claimant. On Ot>, cmbec 17, .19,Jl th•? 
lateral tomogram shown in exhibit D at p3g• 4 nemonstrated a 
longitudinal un,Jisplaced fracture of Lhe tibia witl1 the fracture 
line corresponding per f ectly to the increas-:?J activity noted in 
the bone scan . An abnormal EHG was attainr J that sam~ day as 
re flected in exhibit Bat page 2. lt sug1•~ted ear ly dencrvation 
of the left medial a nd lateral plantar as w<:!11 as the extensor 
hal luces brevis. Injury to the left pP.roncal an1 posttibial 
nerve was also suspected. Evidence of nerve damage continued to 
appear throughout the exhibits in the case as shown in e xhibits 
e, p and G. 

I n October of 1982 Jimm ie o. Be ll, o.o., d iagnosed an 
anter ior ta rsal tunnel syndrome of c l aimant ' s l eft. l ower extremity 
Jnd performed a sur~ical decompression o( the deer peconeal 
nPrve. or. Oell felt that the surgery had rcsnlv<1d the problem 
without any residual permanent impairment. Claimant states that 
h" st il l has occasional heel pain but that th~ surgery improved 
the problems i n his foot. 

o r . Bell felt tha t the condi tion In cl imant's fo o t had 
arisen from the work re la ted injury as tt was described to him. 
Or. Priedgood had previ ously diagnosed a t 1aumati c neuropathy as 
shown in exhibits J and T and relat<?d the I roblem to the injury 
Jt wor k. As shown in e xhibits O and K, or. Rosen was a ware that 
nerve dam<1ge had resu l ted from the 1nJury hut he, nevertheless, 
termPd cla imant' s complaints as subjectlvP. The ci r cumstances 
or the ,ccident itself are consistent with nerve dam,qe o f the 
type not I'd by J 1 \ three physic i ans. There i s no reasonaule 
conclus 1on but that the injury did cause n•· rve damage to cla1mLnt's 
left foot which was surgically resolved by Or. Bell. 

The problems concerning claimant ' s left upper extremity and 
~hnulder are not as easily resolvC"d. The lirst recorded notations 
o( co,npla ints invoiving th<:! left upper ext,emity are found in 
exhibit J rlat2d l\pril 8, 1982 and relate t,, the shoulder. 
P.xhitHt 'I, P.merJ<'ncy room r eport from Luth• ran 1Josp1tal dotP.d 
N•Netnbl?r 2 , 19111 notes superficial 1Jbraslo11s on the left f orearm. 

Or. licll d1J9nosed a partial tear of the rotator cuff, found 
su,:h to Pxist during the surgery and made ..i surgica l repair of 
the defect. 

or. Pried~ood round decreased pin sens~tion In the left arm 
~s shown 1n exhibit O. The EM~ wJs not ~bnor~al, however. Or. 
D••ll 1iJ~nosc-i J pronator syndrome and sur~ ical ly released the 
l~ft mcdi.1n n<?rve at the elbow. During th• surgery he found the 
nerve to, in fact, be constricted. or. Bell found no permanent 
impairment in claimant's P.lbow post-surgicnlly and claimant 
agrees that StHJery l'orr ected his elbow problem. 

At time of the last examination or. Bell found claimant's 
r ,ngc of should:>r motion to be limited by pain. lie assigned a 
\5 p<?rcent perm1ni?nt partial lmp.iirm~nt r~ting of thP shoulder 
which he convt>rtcd to a 9 percPnt of the whole man. Claimant 
::tates that the sur')l!ry on his shouldr.r rel 1eved the constant 
pain but that he st ill had sharp pain when he moves his arm 
~bove shoulder level. 

Dr. Bell opined that t he upper extremity defects were caused 
by the accident at work. His opinion is not controverted by 3ny 
other medical evidence in the record. The circumstances of how 
the accident occurred are consistent with the injuries which 
were found by Dr. Bell. Bis opinion concerning causation of the 
upper extremity injury will be adopted. 

In reaching this 1ecislon, consideration has been given to 
the (act that Or. Bell's opinion is based, to a large degree, 10] 



upon c l aima nt ' s denial of prevlous problemn in his upper left 
ex t r emity. The felony convict ion, results o f the HHPl , incon
sisten t stateme nts rega rding use of alcohol and other incon
sistenc i es i n claimant's his t ory and compl~ints are al l re
cognized a s consideration which could effect his credibility. 
The fact r e ma i ns, however , that he did work without limitation 
prior t o the trauma o( Novemb~r l, 1981. IIC had continuing 
compla i nts after the trauma. Surgical tceJ tment resolved lhose 
complaints e xcept for the r esidual permanent impairment tn his 
shoulder. Cl aimant ls now able to perform his ol~ job with 
minimal l imitation. rhe conditions which ,.ere co11firme'1 by 
surgery could reasonably be c xpQCtod to have arisnn from a11 
accident oC the type described 1n thts c~s•. 

Claimant's foot was his 1niti<1l concnr11. 
that little attention was directe1 to the J rm 
his foot had become less symptomatic. 

l l is not 1ncred 1ble 
and shoulder until 

An injury to the shoulder is an injury to the body as 3 

whole and claimant's d1 !':Jb ility must be- .,,v,lult ,•d in't1Jstri ,,l ly. 

Claimant is presently JJ years ot ago. At ti1ne of hearing 
he had been back to work for nearly two months 1Jnd apparently 
had been able to ade,1uately perform hi:; jot ,. Pro,;E'ntly he earns 
$13.21 per hour and has receivPd thQ benefit of all pay increases 
which occurred during the time he w,is abse11cc from work. 

Claimant quit hi •Jh school ln the tenth grade and ceceivei n 
GEO in 1972. Ho has no other spec1,L1z~d vocl t1on~l tc1in1111. 
His prior wor k c x1><'r1 ,•nco con:ll">ts of ;n1d 111 rn t,1 hr ,v, pilyso,·11 
labor . 

Hea vy lifting and lifting above shoulder level ,lr.? part of 
cla imant ' s usua l wor k. The fact thit he rotains his position 
and earning level si~nificantly reduces his industcl3l disability 
from what it mi ght otherwise be. some loss of his earn1ng 
capacity is present, however, p r lmnrlly as a result of the 
physica l impairment. When claimant's dis'.lt ,illty 1s measure:! 
industri a lly he is found to have a permanent P',Htial .;li :::ab1 l 1 ty 
of 10 percent. 

Defendant provided claimant with medical care prior to April 
2, 1982. It is found that continuing c3ce by Or. Ro~~n ha~ been 
offered at all times. 

Subsequent to April 6, 1982 defendant did not pay weekly 
benefits to claimant which action indicates a denial that the 
condition was the result of a wor k rela t ed injury. De f endant 
was certainl y aware that claimant had con t inuing compl l lnts and 
even o r . Rosen, the assigned physic i a n , r elated t hose compllints 
to the injury. Nevertheless, defendant dicl not t a ke any act ion 
which could reasonably be construed to con~tltute an attemrt to 
resolve those complaints. 

Claimant had seen Or. Friedgood and or. Kimelman prior t o 
-'\priJ 2, 1982 and this w;i-; admittedly autht> c ized hy the defendant. 
At hearing defendant urged that the ca r e p1ov ided a f ter Apri l 2 , 
1982 by or. Prie.;lgood was unauthorized. Tt1e appointment to see 
or. Priedgood was made through or. Rosen's of f ice withou t any 
warning or objection. or. Friedgood corresponded concerning 
claimant with the defendant employer and or. Rosen as shown 1n 
exhibits P and Q without any objection to t1is treatment ever 
being voiced. Prior to the time that the ~erv1ces of Or. 
Kimelman were offered in October oC 1982, t,is status was tha 
same as thJt of or. Fr1edgood. Both condurtcd a prior e xamination 
but harl not provided any further treatment. lt was not until 
defendant's counsel learned that c laimant as receiving trea t ment 
from or. Bell 1n OPS Ho1nQs General Hosp1t ,1 that the offer of 
Or. Kimelman was made. 

Defendant's denial of 1uthor1zat1on for treatment by Or . 
Bell and or. Pr1cdgood 1s found to be unreasonable under the 
exist1nJ circumstances. rhc right to select medi~al treatment 
carr ies with it a corresponding r esponsibility to provide prompt 
treatment which Is reasonably suited for tt,e complaint or inJury. 
\s shown by exhtbit 14 which is dated October 11, 1982, defendan t 
sought to have claimant examined by or. Kimelman. Reference is 
made to treat~ent only alter exhibit 16 had been sent to defendant's 
c•>unse l. The I .1st word f com De. Rosen was 1n the nature of .3 

scate~ent that claimant 's complaints were ~ubject1ve and that he 
should -JO back to full duty at work. Such 1s not founrl to be 
re1sonablc me:hcal care. Claimant saw Or. raylor as requester1 
111 July of 1982 but the employer did not follow the recommendations 
inade by Or. Taylor. More than six months elapsed between the 
time claimant lPft work on ~pell 6, 1982 until medical care or 
tr~atment, other than exam1nat1on, was off~red by the defendant. 
our1ng all this time it did nothing to manage claimant's case 
.;,nd was not paying compensation benefits which it had the 
obl1gat1on to do 1f it felt that claimant's condltion were 
actually work r•lited. Such denial is confirmed by paragr3ph 9 
of defendant's ~nswer to claimant's petition. 

OP fendant had abandoned clalmant's care and left him to his 
o wn raeans. Prompt treatment reasonably suited for the injury 
had not ~en of[Qred for more than six months. Under these 
ciccu~stances the employer will not be allowed to interrupt the 
successful ongoing course of treatment or avoid liability for 
its expense. 

The expenses o f claimant's medical care are not easily 
ascertained. Exhibits 6, 7, 8, and 9 refl ec t expenses which ace 
clearly related to treatment of th~ injuries claimant sustained 
at work on November l, 1981. They ace the followlng: 

H'.l yO Clinic 
Neu colo9ica l Associates 
of Des Moines 
!lamme r Medical Supply 
Iowa Methodist Med i cal Center 

$40 1. 70 

$170.00 
$1 15. 46 
$13l. 65 

Exh ibi t 19 is 58 pages of health I nsu r .o nce c l ,dm Corms for 
t r ea t ment rece ived by clai man t . By revie w oC t hose Corms 
t ogethe r with e xhibi t U, the othe r e xhibltr 1n th•• case anJ 
clai man t' s t estimony , the majority of the ,hargns on e xhibit 19 
ace f ound t o be related to claimant's wo rk related injury. 
Except ions to this general statement 'Ire, howev~t, the following: 

a. Page 3 is a statement f rom Dos H<>i111?r. G 11•, d !l ,sp1tal 
foe se r vices rendered October 28, 1')03 to <•clober JI, l'lO) whi~h 
includes bilateral r emoval of in3rown tonn·,ils. The e xp,nr.e of 
t ha t period of hospita l i zation can fatrly Le divided ~1ually 
between the t wo me~ical problems. Of tho total char9, ~f $1,325.SR, 
$662.79 is attributed to Lhc- work rel.ile<I 1op1ry. 

b. • age 4 is a statement from Wll<l<?n < llnic in the ,,mount 
of $44 7.00 which includes $'05.00 (or re,no, 11 of ingrown toen..1lls. 
Onl y $222.00 of that statement is attribut ,ble to the wor k 
r elated in j u r y. 

c. Pages JO and 11 are actually the s,me statement with 1 
tot al cha r ge of $37.SQ. 

ci. Page Iii{!'; a :luplic,,tc of p11l! t'i , n<l ... itl not hn 
ch..1ry<!d Lw1c~. 

e. Page 26 conta1n5 , charge of $26.0• on Pchru~ry l2, l98l 
which is une xplained. Reference to <?Xh1hi1 lJ ioen nnt cla1 ify 
the situation. Of the total charges on paq~ 22 only SJ 4 .00 is 
related to claimant'• injury 3t work. 

f. r .,gc 40 .:ont11ns " chJcg? of $2, 75 foe ..i l'.nea h1 ,c•· 
which has not been shown to bf? work rel.,tecl. 

9. Page 4 1 ifl ;i dup l i c 1 te of p,1,1e 40 ,,nd wilt not b·, 
charged t wice. 

h. Page 
November 29, 
be r e la ted. 

43 includes c harges of $17.00 for servicns on 
1902 which are not e xplained a nd cannot be fount to 
The t o ta l wo rk r e l ated charges on page 41 are Sl4.00. 

i . The t otal amount cha rged on page 51 is illegible although 
the nature o f the treatment i s clear . The amount paid by the 
Depa rtmen t o f Human Se rvices is shown to b~ $579.98 and defenjant's 
liabi l ity wil l be l im ited to that amount. 

j. Paq e 58, t he charqe from R. w. ~vans, o.o., or ~i l dcn 
Cl inic Is not shown to be r ela t ed e xcept by c l aimant's testimony 
and it appea r s from the test i mony that Or . Evans dl1 not provide 
any actual care. 

When the charges con tained in e xhibit 19 which have been 
found t o be r el1ted to treatment of the in1urles claimant 
sustained November 1, 1981 are totaled the result Is as follo ws: 

oes Hoines General Hospita l 
;Ji l den Cl 1nlc - Or. Bell 
-'\nesthe5iolog 1st Aff1l1atod 
l,a rry L. Richards, o.o. 
NPu colo9i,·,l As oc1ates of 
oes MoincJ - Dl, Fr1edgood 
oes Hoines Emec~ency Med1c1ne, 
P. c. - Jnmes E9ly, 0.0. 

$13,631.81 
5,746.98 
1,151 . 25 

440.00 

35.00 

20.00 

Claim.int testifed that he tr,:,,vr>lr>tl fron, his home to obtain 
m•.;lical Cdr~ at the times ,nd placr>s noted on exh1blt 13. 
Referenc~ to the other evidence In the reco rd indicates that he 
did 3 pptt;t at the places shown on the date~ indic.;,ted. Dupl ication 
1 pe,rs, however, on December 15, 1?82, H~rch 17, 1983, April 7, 
J~ij3 and octohcr 13, 1983 where claimant w·,s seen on the same 
diy at t wo locdtions in the same bu i lding or same genera l area. 
Accordingly his total mileage claim has bc,n reduced by 40 ~lles 
to r esult in 608 miles of compensable mile ge at S.24 per mile 
for a tot~l of 5115.92 . 

C.l,'liin ,nt'" 1(f1rlavit of costs w~s fllecl and rnsisted by 
<1,:[,.nlanL. 1nd11stri.:, l Com1111ss ioncr Rule 5110-4. 33 1ncludcs cost 
of tr.;ns,·r tpt ion a•; .:ost to be til>t<•'1. lfher" the <ieposltion ts 
.,J-,uttecl into c>vi.;l ·n.:e the expense o f tranr.criptlon 1s an 
ai>proprldte co5t and the ~nttce amount of Sl32.32 will be taxed. 
rh • l1mltat1on of Iowa Code section 622.72 1s retained 1n Rule 
500-4 )3 and only $150.00 will b" allowed ,s an exp~rt witness 
fo, f~r Dr. Bell's testimony. The commissioner's rule does not, 
ho~ever, adopt the restr1ctton of low3 Codr section 622.~4 an1 
the SPCVi~e fee G for the supPona 1n the am, .;nt o f Sit.SO ,r 
found to be ,,.a~nnJble and w1lJ be taxr.d a ~ costs. The costs of 
ti,~ repo1ts fro~ Or. Bell at S75.00 each arJ ~1th1n the ru)PS 
an·l will be taxed. Total costs to be taxed a')ainst defendant 
ar~ the sua of ~446.82. 

The reference in or. Priedgood's reports to claimant's eight 
1 nkle 1s cons I lere l by the undersigned to I,-:? a typographical 
error as claimant's complaints have generally centered on bis 
lr>ft ~ide and ~ore importantly, because the EHG's upon which Or. 
Fr i,d;ood rel~es were performed upon claimant's left side. 

It appears that claimant could have performed light duty ftJ4 
work durinq auch o f the time he was off work but the employee 
has indlcated that none was available and that none was offered. 
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In his deposition on November 9, 1983, Dr. Bell stated that 
cla imant was about t wo months away Crom bein<J rel<•ased medically 
and tha t he could not, a t that time, perform duties which were 
simi lar in description to what was describ, ·d as his regular work 
d uties. Dr . Bell stated t hat claimant had been unable to do 
such wo rk du r ing al l the time cla imant had been under his 
treatment. The record shows only one short period of return to 
wo r k a fte r t he accident. Claimant's subse1uent medical condition 
appears substantially unchan,1ed untll th'? 11r')ic;il treatment was 
r endered. ln exhibit 4 Or. Rosen relates thlt sending claimant 
back to wor k was to determine claimant's ,hility to use his leg. 
Close examinat i on of Dr. Rosen's statement: seems to in1icat'? 
that his intention when he returned cl.:lima11t to •·, r~ in /\pril 
was some what of an experiment. Thl' opinio11s o( llr. Uel l are 
given the greater weight due to the f;ict tl ,1t Dr. Rosen had not 
seen c l aimant after the brief return to wotk and that Dr. Oell 
was claimant's treating physician. It is tound that cl~imant•~ 
healing period ended Oecemb,H 20, 198) by , irt11e ,,c his return 
to work on December 21, 1981. Th~rc is no ~ho~in,1 in the r~c,rd 
that claimant could have re.:iched the point of nax 1mum m~ h c;i l 
improvement prior to that date. 

PlNDlNGS OP F'/\C'l' 

1. Cl aimant sustained an injury .irising out of .in,i in the 
course of his employment on November 1, l9l 1. 

2. The injury occurred when .i nl1eet c• f steel we ighing fro~ 
600 to 1000 pounds fel l striking c l -nm.int' , l eft for,•arm and 
left side and c.:ime to resl upon claim.i11t ' s left a11kl•: pinning 
him to the floor. · 

3. The accident caused a fract11re in claimant ' s left ankle 
and resulted in de11ervation in that ankl~. 

4 . The injury to claimant's ankle wa• , rP.<;ol v<'d by sur')ery 
which was performed October 13, 1982 lnd h< 3J,xt with no residual 
permane nt impairment. 

5. The accident caused an injury to ,-l3imant's left 
forear m in the nJture of constriction of tt.2 median nerve. 

6. The constrict i on of claimant's median nerve was re
solved by su rgery performed January 11, 19H) and healed with no 
residual per manent impairment. 

7. The accident caused a tear in the rotator cuff of 
cl~jmant' s left shoulder. 

8 . Claimant ' s rotator cuff tear was i~cgically repaired. 

9 . The injury to claimant's rotator cue, caused a residual 
permanent impairment o f 9 percent o f the body as a whole. 

10. Claimant is a mar ri ed 33 year old male who has a Geo 
but no higher education or specialized vocational training. 

11. All of clai mant's prior work experience has been in the 
nature of medium to heavy physical labor. 

12. Claimant wus unable to per(ocm thr regular duties of 
his employment from and after November 1, 1981 until December 
21, 1983 when he returned to work, except for the three days he 
returnej to work on a trial basis in April of 1982. 

13. The employee failed to provide prompt medical care to 
claimant which was reasonably suite~ to treat his injury. 

14 . The employer denied that the physical ailments for 
which claimant sought medical care subsequ~nt to Apri l 6, 1982 
were the result of a work related injury. 

15. Defendi\nt did not p~y weekly comp,•nr.ation benefits to 
cl.;iimant subse.:iuent to April 6, 1982. 

16. 'rhe me,Jic,JI CDre which claim.int r, ceived from Ors. 
Friedg'?od, Bell, Rich;icds, P.gly, Anesthesi1, loqist Affiliated, 
Des Hoines Generoll Hospital, Mayo Clinic, Hammer Med ical Supply 
and Iowa ll2thod1st Hedi~3l Center were reD1onably suited for 
treatment of the injuries claimnnt ,;ustain,·d at work November 1, 
1981. 

17 . The charges for the services prov i 1ed to claimant for 
treatment of his work related injury were teasonahle in relation 
to the services rendere1. 

18. Cl aimant traveled 608 miles in or~er to obtain medical 
care, the expense of which defen,lunt has not paid. 

19. Claimant's healing period consists of 110 weeks 4 dlys. 

20. Claimant's permanent partial dlsahility is 10 percent. 

21. The total charges for medical care for injuries of the 
work related incident are $21,843.35 which have not been paid by 
th~ employer but a P'?ssibility exists that $ 401.70 owed to Mayo 
Clinic may have previously been paid by the employee. 

CONCLUSIONS OF LAW 

IT IS r HeRePORE CONCLUDED: 

l. This agency has jurisdiction of the subject matter o f 
this proceeding and its parties. 

2. The work related injury of Novemb~c 1, 1981 caused 
injuries to claimant's left shoulder, fore,cm and ankle. 

3. Claimant's e xpenses of med ical ca,e foe the injuries 
total twenty-one thousand eight hundred fo,ty-three and 85/100 
dollars ($21 , 8 4 3.85) which ace the responsibi l ity of the employer 
unde r Iowa Code section 85.27 but have not been paid by the 
employer. 

4 . Claimant's healing period consi,;ts of one hundred ten 
( 110) weeks four ( 4 ) days of which defenda11t has paid claimant 
t wenty-one (21) weeks four (4) days leav1n,1 nn unpaid balance of 
eighty-nine (89) wee ks. 

5. Claimant's rate o( compensation i i· three hunjccd seven 
and 38/100 dollars ($307.38) per ~eek. 

6. Claimant is ten pecc.,nt ( 10\ I pee, Jnently pDctially 
disabled in industrial tecm5. 

7. Defendant failed to provide clairn,,nt prompt medical 
care reasonably suited for treatm~nt o( hi i injuries and did not 
acknowl edge claimant's medical prahlems WP.1e work rel3ted, which 
circumstances denied the defendant the rigl ,t to choo,;e the care 
which claimant will receive and avoids defendant's defense that 
the medical expenses incurred by claimant tor treatment of his 
injuries were unauthorized. 

OROF:R 

IT IS THERL:"ORF: OROt::REO that defen,lant pay ,:lnimant eighty
nine (89) weeks of healing period ct>mpenuat ton .it the rate of 
three hundred seven and 38/100 doll;irs ($3~7.38) pee week 
commencing April 7, 1982. 

IT IS FURTIIER OROERED that de fendant pa y claiman ~ f.fty (50) 
weeks of permanent partial disability comp, nsation at the rat! 
of three hundred seven and J8/100 dollar 5 (SJ07.30) per wee~ 
commencing December 21, 1983. 

IT IS FUR·rHBR ORDERED that defen<IDnt P" Y inter~st at the 
rate of ten percent (10\) per annum from the date each p3yment 
became due until the same is paid pursuant to Iowa Code section 
85.30. 

IT IS FURTHER ORDERED that defendant pay to claimant the 
expenses incurred in obtaining medical care foe his injuries as 
follows: 

Des Hoines General Hospital 
Wilden Clinic and Jimmy O. Bell, D.O. 
Anesthesiologist Affiliated 
Larey L. Richards, o.o. 
Neurological Associates of 
Des Hoines and David L. Friedgood, 0.0. 
Des Hoines emergency Medicine, 
P. C. and James Egly, D.O. 
llammec :~eel ical Supp l y Company 
Iowa Methodist Medical Center 

TOTAL 

$13,631.81 
5,7 46.98 
1,151.25 

440.00 

205.00 

20.00 
115. 46 
131.65 

:::-s ,...2 1 .... _...,4..,,4 2 • rs 
r·r IS FURTHER ORDERED that if defendant has not previously 

p;iid Mayo Clinic in the amount of four hundred one and 70/100 
dollars ($401.70) that it shDll do so now. 

l'r 15 FURTlltc:R ORDERED that defendant p ay c l aimant one 
l1undred forty-five and 92/100 dollars ($1 45. 92) foe reimburse
ment of travel expenses incurred in obtaining medical care. 

IT lS FURTHBR ORDERED that defendant puy all amounts which 
have accrued in~ lump sum. This includes all weekly benefits 
for c laimant ' s healing period and all weekly benefits for 
permanent partial disability which have accrued since December 
21, 1983 but which have not yet been pa i d. 

IT IS FURTIIER ORDERED that defendant p.iy the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.33 which 
ace taxed against them in the amount of four hundred forty-six 
and 82/100 dollars ($ 44 6.82). 

IT IS FURTIIER OROERF:O that defendant file a claim activity 
11•po1t ,,ith1n Lwenty (20) d.iys from the dat •~ of this decision. 

1-r· rs FUR'rH ~;R ORDERED that defendant ma y, if it so desires, 
sat lsfy its obligations to claimant and th<' lien rights of the 
Iowa Department of Human Services by making payment of medical 
ex;>ensen payable jointly to the claimant and the Iowa Department 
of Human Services and delivering the same to claimant's counsel, 
Mlch.iel Sheesley. 

"1~ Si~ned and filed this~---- day of April, 1984. 

1ri..~~liPf2~~ 
DEPUTY INOUSrRIAL COMM I SSIONER 
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BEFORB THE lOWA INOUSTRlAL COKHISSIONBR 

MYRNA 8. BYKAN, 

VI. 
: 
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l 

Pile No. 

R B V I 

484567 

B w -
STUART POOD, BBVBAAGE, 

Employer, 
R E 0 p e N I N G 

and 

. . 

: 
UNITED PIRE, CASUALTY COMPANY, : 

Insurance Carrier, 
Defendants. 
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Thia ■atter came on for hearing at the offices of the Iowa 
Industrial Co111111issioner in Des Moines on Nove•ber 14, 1984 at 
which time the record was closed. 

A review of the co-isaioner'a file reveals that an employer• 
riret report or injury was filed on January 11, 1978. A ~emorandum 
of agree•ent was filed on February 6, 1978 calling for the 
payment of $74.30 in weekly c011penaation. Thia •atter was the 
eubject of prior litigation, culminating in an agreement for 
eettlement, wherein it was agreed that claimant's industrial 
disability was ten percent of the body as a whole. The parties 
also agreed that claimant was entitled to 84 weeks of healing 
period compensation. The record consists of the testimony of 
the claimant1 c laimant's exhibits 1, 2 and 31 defendants' 
exhibits A, Band C1 and all previous filings. 

issues 

The issues for resolution are: 

l) Whether there la a causal connection between the injury 
and the condition1 and 

2) The nature and extent of injury. 
STATEMENT OF THE EVIDENCE 

Claimant, age 37, was employed by derendant employer on 
December 31, 1977. Claimant had been involved in restaurant 
work for a number of years . Claimant testiried that on Deceaber 
31, 1977 she was employed as night manager (although her ti~le 
was otherwise). She testified that she slipped and fell and 
while falling, hit her neck on a table leg. She testified that 
she landed on her eight side. She teatiried that her back was 
out of place. Claimant testified that she had no prior back 
problems. 

Claimant testified that she did not work and was oft work 
until November 1979 when she became employed as a dispatcher at 
the sheriff's office in Minneapolis, Kansas. Claimant teetified 
that she left this sedentary job after two months. In February 
1980 she became employed as a restaurant cook and worked only 
two weeks. In June 1980 she became employed as a grill cook for 
a period of two or three weeks. Clai■ant testified that she did 
not sustain any injuries subsequent to the original injury. 

Claimant indic ated that she can only walk about two blocks 
b~fore she has to sit down because of lower back pain. Claimant 
testified that she could stand for only rive ■ inutes before ehe 
wants to alt down because or hospital back pain. Claimant 
testified that she would not pick up things normally. She can 
only lift from five to six pounds. She takes a medication 
called Triavil which she states helps her sleep. She receives 
assistance from social services in Kansas. Claimant testiried 
that she went to job training foe a two week period. 

On cross-examination, c laimant testified that she saw ore . 
Sch rantffl, Hudson and Blair in addition to receiving phyeical 
therapy from Ina Hellweg. She testified that her work at the 
Colonial House in Salina ceased in February 1980. Claimant 
tes tified that she then tried to work at a truck stop in Salina, 
Kansas. Claimant testified that she had difficulty walking and 
standing. Claimant testified that she suffers from depceseion. 
She testified that the two week school she attended was a echool 
designed to be more in the nature of an extended aptitude 
testing procedure. Claimant testified that her condition has 
changed in that she cannot work at all and that she has nervous 
problems relating to the injury. 

A discussion of the medic al evidenc e in thie case neceasarily 
involves a look at the commissioner's file which was pceeented 
as evidence in this case. Claimant's injury occurred on New 
Year's Day 1978. Claimant wrote a lengthy holograph to this 
agency which was received on February 26, 1979. Clai■ant 
relates that she saw De. Ralph Schramm, o.c., of Guthrie Center. 
Claimant was apparently complaining of arm, elbow and shoulder 
pain. Claimant relates that Dr. Schramm refereed her to Prank M. 
Hudson, H.D., a Des Hoines Neurosurgeon. Clal•ant was admitted 
to Iowa Methodist Hecical Center on February 9, 1978. De. 

Hudson thought claimant had degenerative disc disease. Ex-
tensive testing showed spinal rluid protein of 23 mg. ,. He 
diagnoeed claimant as having a cervical •uscle bundle spas•, and 
when an electcomyogcam was done it was suggested and was interpreted 
as consistent with bilateral carpal tunnel syndc0111e. Because 
the eight hand was claimant's pci■ary concern, section of the 
eight transverse carpal tunnel ligaaent was performed on February 
15, 1978. The relief or the aympto■s in the eight hand was 
thought to be excellent. Clai■ant continued to participate in 
physical therapy consisting of twice dally hot packs, massage 
and ultrasound to the back of the neck. Claimant was seen by 
Donald Blair, M.D., a Des Moines orthopedist, who diagnosed 
eplcondylltis about the right lateral epicondyl e ~nd lhis was 
injected with cortisone. Claimant was discharged from the 
hospital on February 17, 1978 . 

After claimant's discharge from the hospital she indicated 
that the elbow problems gradually returned. A secondary area of 
complaint was relative to the low back with an occasional 
sensation of burning in the anterior aspect of the eight thigh. 
Examination revealed discomfort across the lumbosacral region of 
the back into the posterior aspect of the thigh. Claimant 
co•plained that at times some feeling of the lower leg going to 
sleep was present. On forward bending claimant was able to 
touch he~ toes with low back discomfort. Claimant's cemainin~ 
back ■otiona aggravate her low back symptoms. The eight straight 
leg raising teat goes to 80•, the left to 90° with some aggravation 
of her low back discomfort, but with no leg radiation. On 
sensory examination there was some di■ inution described over the 
lateral eight calf and foot. Knee jerks and ankle jerks were 
active and noc•al. There was good strength on flexion and 
extenalon. Dr. Blair indicated that clal■ant'a symptoms were 
suggestive of some mild nerve coot irritation. Be thought that 
claimant should lose weight. Be thought claimant had chronic 
lumbosaccal strain, including obesity. De. Blair gave claimant 
a prescription for a lumbosaccal support. 

The records indicate that claimant saw R. D. Pennington, D.C., 
of Salina, Kansas. De. Pennington diagnosed claimant's cond1ti~n 
as aubluxation- fixation complex: c ervical sprain: brachia 
neuralgia1 and myofaacial fibcoaitis. Claimant's letter reveals 
that the reason she moved to Salina, Kansas was because her 
husband had found work there after becoming unemployed here. 

Dr. Blair indicated that he saw claimant on June 5, 1978. 
Dr. Blair noted that clai•ant weighed 253 pounds. Be thought 
clai■ant'a marked obeeity contributed to her low back sympto•s. 
De. Schra- also wrote a report concerning claimant's condition 
on Septeabec 10, 1979. De. Schramm noted that claimant experienced 
back pain. Bis diagnosis was discussed above. Be indicated 
that claimant was given a cervical collar. Claimant was treated 
with chicopcoctlc monlpulotlons. De. Schco111111 wrote hls report 
more than a year after seeing the c laimant, so he stated determi
nation of pec•anency was difficult. Be did indicate, though, 
that the "distinct possibility• of recurring pain and stiffness 
was present. Dr. Pennington wrote two reports which were 
considered as evidence in this case. The report• ace undated 
and indicate that claimant had extreme soreness and muscle 
spasms of the tcapezlua, rhomboid and latlaai■ua docsi with 
muscle spasm upon palpation. There was aleo bilateral spasm of 
the lateral cervical muscles from the wrist up the radial aide 
of the eight forearm, more pronounced In the elbow, and etiff-
neaa of the deltoid muscle on the right, with some tenderness of 
th~ triceps braculi. X-rays showed no evidence of bone fracture 
and a subluxation-fixation complex. De. Pennington felt claimant 
had sustained a myofascial fibrosis and bcachial neuralgia which 
was causally connected to the fall. De. Pennington then assigned 
a five percent impalement to the body as a whole for the injury. 

The other report that was submitted indicates that De. Pennington 
was of the opinion that claimant could not return to her former 
employnaent. Ue went on to state that claimant haJ a disability 
of from ten to fifteen percent of the body as a whole because of 
claimant's inability to return to her forme~ occupation. 

On December 15, 1980 the parties sub!aitted an application 
foe agreement for settlement. The parties proposed that a ten 
percent disability to the body as a whole be approved. Additionally, 
the parties agreed that claimant should be paid healing period 
and medic al expenses. Claimant also was to receive a $300 
a~va~ce for medical expenses. An approval of agreement for 
settlement was entered on December 15, 1980, 

Claimant presented herself foe treatment at the Smoky Hill 
Family Practice Center in Salina, Kansas. Claimant was first 
treated by Ronald B. Hunninghake. At the time claimant was 
being treated foe calluses on her foot. About four months later 
a social security disability rating was given because of neck 
pain and pain in her bac k, legs and acme. Or. Bunninghake's 
diagnoses were chronic cer• 'cal strain and chronic pain syndrome. 
He recommended that clalr c see an orthopedist. On June 4, 
\982 De. Hunninghake ind .• ated that claimant had a long history 
of chronic cervical pain syndrome exacerbated by prolonged 
standing and heavy lifting. The recommendation was made that 
c laimant lose weight. 

On July 6, 1982 claimant was seen by De. Richard Bacly who 
recommended weight loss. No ■ention was made of pain. On 
August 10, 1982 claimant complained of pain in her eight shoulder 
and elbow due to the fall at work. Claimant related this to the 
fall five years previously. Physical examination revealed that 
cla imant was very tender over the eight trapezoid and chromboid 
muscles. Claimant desired a prescription of Benadcyl. Clai■ant 106 
had taken some of this and had had some remission of aympt011s. 
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No medication was prescribed, since the medicine taken was an 
antihistimine. Dr. Early felt that claimant's weight problem 
was far more significant than claimant's shoulder discomfort . 
Be thought the loss of weight should first be pursued, since it 
may have well been the cause of the pain. Dr. Early recommended 
that claimant continue her diet and to pursue symptomatic 
self-care (e.g., hot water bottles, exercises and medication). 

On October 21, 1983 Dr. Hunninghake stated that claimant 
should not pursue any further work in the restaurant business 
involving heavy lifting becaue of the back pain "allegedly from 
a fall that occurred in December of 1977." or. Hunninghake 
examined claimant in 1982 and she had chronic mild tibrosis in 
her back, Dr. Bunninghake wrote a report on November 8, 1983 
indicating that claimant was "having additional difficulties 
relating to her fall on December 31, 1977." 

Claimant testified that she can now walk only two blocks 
before sitting down. She states that she can stand for only 
five minutes because her hip and back become severe. She 
testified that her source of income is $155 a month from social 
services in Kansas. Claimant also complains of depression. She 
went to a two week aptitude testing procedure. Claimant testified 
that she has worked for short periods of time since the injury, 
and has quit on each occasion. Claimant states that there has 
been a change in her condition in that she cannot stand and this 
has made her nervous. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation cases. 

2. Section 85.26(2), Code of Iowa, provides that an award 
for payments may be reviewed within three years from the last 
payment of weekly benefits. 

3. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employ
ment. Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 
1975 ), This agency cannot set this memorandum of agr eement 
aside. Whitters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 
19 70) • 

4. In Blacksmith v. All-American, Inc., 290 N.W.2d 348 
( Iowa 1980) the court indicated that a change in earning capacity 
subsequent to an original award which is proximately caused by 
the original injury also constitutes a change in condition. 
Similarly, a claimant's inability to find other suitable work 
aftet making bona fide efforts to find such work may indicate 
that relief would be granted. Mcspadden v. B!.2_ Ben Coal C~·. • 

288 N.W.2d 181 ( Iowa 1980). 

5. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of December 31, 1977 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N. W. 2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient, a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of c ausal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

6. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted . 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

ANALYSIS 

The agreemen t for settlement was approved on December 15, 
1980. In order to reopen the case successfully, the claimant 
musL show a change of condition since that date. This change of 
condition must be within the meaning of the law. The record 
indicates that payment of $10,300 was made in 1980 contemplating 
payment of weekly compensation and permanent partial disability 
compensation . An amount of $300 was reserved for future medical 
expenses. The parties agreed that claimant was disabled to the 
extent of ten percent of the body as a whole. "Temporary total 
disability• compensation was paid for a period exceeding 84 
weeks. At the commencement of the hearing it was indicated that 
there we re no outstanding medical bills nor additional lost tilae. 
$130 was expended by cl aimant in securing medical information. 
Claimant last worked on about June 1980. She tried to work, 
albeit unsuccessfully in the summer of 1981, after the approval 
of the agreement for settlement. The dictates of Blacksmith 
indicate that claimant has sustained a change of condition 
within the meaning of that case. Claimant's condition has 
stabilized, thus, shoving that she is not entitled to healing 
period compensation. However, claimant ls entitled to be paid 
additional permanent disability within the meaning of Mcspadden, 
288 N.W. 2d 181. 

Claimant is 37 years of age, has a high school education 
(GED) and one year of college. Most of her e■ployaent experience 
is in the food service are a. Claimant did serve a short time as 
a dispaLcher. She has made repeated attempts to return to work. 
Medically, the issue of causation is not as clear as the factual 
evidence would indicate. Claimant has not sustained a physic al 

injury of sufficient severity as to be able to be surgically 
corrected. However, claimant's injury is of sufficient severity 
to preclude her working despite her attempts to do so. Con
sidering the elements of industrial disability, it is found that 
claimant's total disability for industrial purposes is twenty 
percent, thus, entitling the claimant to be paid an additional 
ten percent or fifty weeks at the rate of $74.30. Claimant also 
is entitled to be reimbursed $130 for medical reports. See 
Industrial Commissioner Rule 500-4.33. 

FINDINGS OP FACT 

1. Claimant was employed by defendant empl oyer on December 
31, 1977. 

2. Claimant hurt her neck and back when she fell at work on 
December 31, 1977. 

3. Defendants filed a memorandum of agreement concerning a 
December 31, 1977 injury. 

4. Claimant and defendants entered into an agreement for 
settlement whereby they agreed that claimant was entitled to in 
excess of eighty-four (84) weeks of healing period and fifty 
(50) weeks of permanent partial disability compensation at the 
rate of seventy-four and 30/100 dollars ($74.30) per week. 

5. The agreement for settlement was approved December 15, 
1980. 

6. Claimant has made bona fide efforts to return to work 
since the approval of the agreement for settlement and has been 
unable to do so for any sustained period. 

7. Claimant has sustained a change of condition since the 
approval of the agreement for settlement. 

8 . Claimant's condit ion has stabilized. 

9. Claimant's disability, for industrial purpose~, is 
twenty percent (201) of the body as a whole. 

10. Claimant incurred a medical expense of one hundred 
thirty dollars ($130.00) to obtain reports. 

CONCLUSIONS OP LAW 

1. This agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant sustained an injury arising out of and in the 
course of employment on December 31, 1977. 

3. Claimant is entitled to be paid an additional fifty (50) 
weeks of permanent partial disability compensation at the rate 
of seventy-four and 30/100 dollars ($74.30). 

4. Claimant is entitled to be reimbursed one hundred thirty 
dollars ($130.00) for a medical report. 

ORDER 

IT IS TBEREPORE ORDERED that defendants pay unto claimant an 
additional fifty (50) weeks of permanent partial disability 
compensation at the rate of seventy-four and 30/100 dollars 
($74.30) per week. 

IT IS FURTHER ORDERED that defendants reimburse claimant one 
hundred thirty dollars ($130.00) for medical reports. 

Interest is to accrue on this award from the date of this 
decision pursuant to section 85.30, Code of Iowa. 

Defendants will file a final report upon payment of this 
award. 

Costs of this proceeding are taxed against defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

.J, 
Signed and filed this t, - day of July, 1984. 

gv✓,;w~ .... 
SEP M. BA ' 

EPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ANDREW H. JACKSON, 

Claimant, 

vs. 
Fl le No . 689113 

A P P E A L 
R, R WELDING SUPPLY COMPANY, 

Employer, 
D E C I S I O N 

and 

HARTFORD INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

FIL. ED 
JUL 2 3 ffl4 

IOWA INOUSIRIAl COMMISSIONER 

-----------------------
By order of the industrial commissioner f iled April 20, 1984 

the undersigned ~eputy i ndustrial commissioner has been appointed 
under the provisions of S86.), Code of Iowa, to issue the final 
agency deci~ion on appeal in this matter. Defendants appeal an 
adverse review-reopening decision. 

The record on appeal consiGts of the transcript: c laimant's 
exhibits 1 through 44; and defendants' exhibits A through c all 
of ~hich evidence was considered 1n reaching this final age~cy 
decision. 

The outcome of the proposed agency decision will be modifi ed 
in that an award of 25 percent of the body as a whole for 
industrial purposes will be granted instead of a 40 percent 
a ward for such disability. 

ISSUES 

The review-reopening decision, as indicated above, granted 
an award of 40 percent of the body as a whole f or industrial 
purposes and awarded certa in benefits under S85.27, The Code, 
for medical and allied services. 

The issues on appeal are stated by defendants: 

I. The Deputy's decision does not adequately 
recite the "evidence relied upon, standards ap
plied, ,nd reasoning used in reaching conclusions 
of fact and law,• all in violation of specific towa 
Supreme Court directives. 
Il. The Deputy's decision violates the directives 

of the Industrial Commission~r in th~t he has 
factored various elements of industrial disability 
and added them to the functional impairment. 

III. The Claimant's employmen t relationship with 
this defendant was discontinued due to poor economic 
conditions. As a consequence, no award of industrial 
disability may be pr~mis~d of this factor. 

IV. The Employer and lnsur~ncP Carrie r havP. the 
"e ight to choose the ca re• in the area oC medical 
treatment. All medica l treatmen t securP.d by 
Claimant directly or by referr~l from his o wn 
physician is unauthor1zP.d and not the responsibility 
of the Defendants. 

v. The Employer and Insur~nce Carr ier are 
entitled to credit fo r all ben~f1ts previously paid. 

EVIDENCE 

In his work for the employer, claimant worked with spools of 
wP.ld1ng wire which weighed l,000 pounds: such spools were run 
of( into 60 pound coi ls or 30 pound spools. Claimant describes 
his injury thus: 

I was loading a side plate on a 1,000-pound spool 
and had my knees on the eight-hand side of it. And 
I bl.!nt over the 1,000-pound :;pool to pick up the 
other plate and was putting the blg brass nut on, 
keeping the pressure against the side plate, when 
the 1,000-pound spool tipped. And as 1t went over, 
I grabbed lt to bring 1t back: and it just drug me 
right down to the floor . (Tr., pp. 19-20 ll. 22-25 
and 1-4) 

:lnimant was hospitalized for some 10 days with thoracic 3nd 
lumbar back complaints. 

Claimant continued to have back problems. 

Examinations, including ChT sc~ns have failed to show any 
r~ason for surgery: however, Robert A. Hayne, M.D., a qualified 
neurosurgeon, rated claimant at three percent permanent partial 
impairment and Robert C. Jones, H.D., a qualified neurosurgeon, 
rated claimant at lS to 20 percent permanent impairment of the 
body as a whole. 

Claimant states that the •severe pain 1s in the saall of •Y 
bar.k and down my left leg and into my left foot,• adding that 
his lefl knee <1lso bothers hua. (Tr., p. 36) >.lso, cl a1aant 
wearq a TENS unit, an electrical p;,in suppressor. 

in Claimant wa s r~leoGcd to ccturn to woik and actual! did s 
February 1982. However, the next day, he was told t~at his 

0 

services would no longer be required. (Tr., pp. 25-26) 

Claimant is a high school graduate, age 36, and hopes to 
o~tain some schooling ln accountfng or bookkeeping. He describes 
h i s life presently as follows: Oh, get up in the morning 1 
usual~y turn the shower on real hot to get my back loosen~d 
and then I'll use the b<1ck traction for about a half hour ·an~p, 
walk down to the Hy-Vee Store and back and light housPholu 
duties.• (Tr., p. 37 11. ll-15) 

Randall A. Jones, of the salcG department of R 
was called on behalf of the employer and testified 
on the premises when claimant was hurt but did not 
Injury. lie rode wlth claimant 1n the amhul Jnce to 

6' R Welding, 
that he wa s 
see the 
the hospital. 

Keith A. Kline, branch manager of the employer's Des Hoines 
office, testified for defendants that claimant was not b f hi · · discharged ecause o s 1nJury. lie stated as follows as to why claimant's 
employment was terminated: 

A. Due to the economic cond it ion which we're all 
suffering and still are suffering. Ne had a 
posi~ion of not utilizing a respooler for an ex cess 
of tll~ty days as had been the case for at least 
four addit io~<1l days during that year wh ile Hr. 
Jackson was 111. Therefore, we found we did not 
need that particular function and did not replace 
it. 

Q. Have you replaced it since that time? 

4. Approximately four and a half months ago we did 
replace that employment. 

o. And why didn't you replace it until four and 0 
half months ago? 

A. There was not the demand for the weld ing 
product. (Tr., p. 76 11. S-19) 

Ronald O. Waugh testified for defendants 
store manager for the employer in Des Hoines 

that he was the 
and was claimant's 

With respect to claimant's discharge, Hr. direct supervisor. 
Waugh stated: 

A. At that time we were thinking that we wouldn't 
need him in spooling, full-time man back there 
because we'd gotten along without him for sixt~ 
days or so. I said that I didn't particularly want 
him to come back to work that day because I had to 
do som• talking with Keith and we'd get in touch 
with him. 

o. Did you get in touch with him? 

A. Yes, I did. 

O. Why? 

A. Told him his services were no longer needed. 

o. Why weren't they needed? 

A. Because we just didn't have the business to pay 
for a full -time man back there at that particular 
time. (Tr., p. 92 ll. 10-25) 

APPLICABLE LAl-f 

Cl aimant has the burden to prove the extent o f his disability. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963). 

In Catalfo v. Pirestone Tire, Rubber Co., 213 N.W.2d 506 
(Iowa 1973), the cou rt says at page SIO: 

A deputy industrial commiss ioner is charged with 
making findings of fact and conclosions of law 1n 
proceedings before him. S86.23, The Code. We 
believe the deference courts are r equired to give 
his findings of fact in a direct appeal from a 
review-reopening decision carries with it a cor
relative duty on his part to state the evidence he 
relies upon and specify in detail the reasons for 
his conclusions. His decision must be sufficiently 
detailed to show the path he has taken through 
conflicting evidence. 

In discussing industrial disability, the 
Commissioner in Birmin ham v. Picestone Tire 
Iowa Industrial ColllDI ss oner Report page 

Iowa Industrial 
, r Co., 2 

1) stated: 

There are no guidelines which give, for example, 
age a weighted value of fifteen percent of total, 
motivation - five percent: work experience - thirty 
percent, etc. Neither is a rating of functional 
i■pairaent entitled to whatever the degree of 
i■pair■ent that is found to be conclusive that it 
directly correlates to that degree of industria l 
disability to the body as a whole. In other words, 
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there are no formulae which can be applle~ and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary foe the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

In Webb v. Lovejo~ Construction Co., 2 Iowa Industrial 
co-issloner Report 4 0 (l981J, the lnCJustrial commissioner held 
that a te■porary downturn in the economy would no t entitle 
claiaant to additional compensation benefits. 

The case of Mcspadden v. Bi~ Ben Coal Co., 288 N.W.2d 181 
(Iowa 1980) at 192 states thataoefendant-employer's refusal 
to give any sort of work to a claimant after he suffers his 
affliction may justify an award of disability.• And the court 
said that .lacksmlth v. All-American, Inc., 290 N.W.2d 348 (Iowa 
1980) at 354, was "the case of an employee who has no 3pparent 
functional impalement and who wants to work at the Job he had 
before but is precluded from dolng so because his employ~r 
believes the past injury disqualtftes him, resultt n9 in a 
palpable reduction in earning cap3city.• 

The fourth unnumbered paragraph of S85 .27 , The Code, states: 

for purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee, and has the right to 
choose the care. The treatment must be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employe~. 
If the employee has reason to be dissatisfied with 
the care offered, he should communicate the basis 
of such dissatisfaction to the employer, in writing 
if requeated, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injury. If the employer and 
employee cannot agree on such alternate care, the 
commissione r may, upon application and reasonable 
proofs of the necessity therefor, allow and order 
other care. In an emergency, the employee may 
choose his care at the employer's expense , provided 
the employer or his agent cannot be reached immediately. 

ANALYSIS 

The first two appeal points may be handled together. In his 
analysis, the hearing deputy stated: 

De. Jones indicates that the claimant has a 15 
percent to 20 percent functional impairment of the 
body as a whole. (Cl. ox. 12) 

Dr. Bayne indicates that the cla imant has a 3 
percent functional impairment of the body as a 
whole. (Cl. ex. 5 , 6) 

It ls concluded that thls c laimant has a 10 
percent functional impairment of the body as a 
whole. 

Defendants complain, first, that the •award* of functional 
impairment was made arbitrarily. However, although not explained 
ln any detail, it is clear that the hearing deputy split the 
difference between the two estimates of permanent impairment to 
arrive at the 10 percent impairment. Defendants state, second, 
that 15 percent permanent disability was added to the 10 percent 
impair■ent (ma.king a total of 25 percent disability). which does 
not seem to be the case at all. ~gain, the hearing deputy could 
have explained the process more completely: however, there is no 
reason to assume that the hearing deputy was ignorant of the 
distinction between the impairment and the disability when he 
clearly recited legal propositions which show impairment ls a 
mere part of, not an equivalent to, disability. The third 
matter, that of the question of the e■ployer's refusal to 
re-hire claimant, will be deter•ined below. 

Defendants make the point that under the Birmingham case, 2 
Iowa Industrial Co11111issionec Report 39, 40 since there are no 
for•ulae, the factors cannot be added to the percentage evaluation 
of permanent impairment to arrive at the disability figure. As 
has already been stated, it is not believed by the undersigned 
deputy industrial co-issloner that that procedure wae used in 
this case, Jnd therefore no violation of the principle in 
B1rmlngha11 has occurred . 

It is true, however, that the hearing deputy apportioned the 
disability into two parts: (1) That part wh ich considers those 
factors of industrial disability such as age, education, experience, 
physical impalement, etc., totalling 25 percent and (2) that 
disability which ls attributable to the employer's alleged 
refusal to re-hire clai•ant totalling 1S percent, making a grand 
total of 40 percent. Such a method of apportioning or pro-rating 
the disability is not prohibited and, in fact, clearly ehows the 
thought procees which seems to be the desired al• of Catalfo, 
213 N.W.2d S06. 

Therefore, the method of assessing the 15 percent i•pair■ent 
for the alleged refueal to re-hire clai•ant ls not questioned. 
However, whether or not it ehould be a part of the award ls 
another matter. 

Claimant testified with respect to this issue as follows: 

Q. Did you, in fact, then return to work? 

A. Yes. 

o. And when was that? 

A. J took the note in to Ron liaugh on February 3rd. 

o. And did you work on February 3rd? 

A. No, he just patted me on the back and tol~ me 
he was glad to have me back and see me in the 
morning. 

o. February 4th? 

A. Yes. 

o. Did you go to work on February 4th? 

,t,. No. 

Q. Why is that? 

A, They called me -- Ron called me about quarter 
to six or six-thirty that night and told me I was 
no l onger needed for employment. 

o. And have you been employed s ince that time? 

A. No. (Tr. , pp. 25-26 11. 10-2S and 1-4) 

The employer's testimony has been set out above. 

In his reasoning foe allowing the 1S percent permanent 
partial disability for the refusal to re-hire claimant, the 
hearing deputy stated: 

Defendant's (sic) termination of the claimant 
following the inJury 1s contrary to a doctrine 
recently announced in HcSpadden v._B!,9._Ben Coal 
Co., 288 N.W.2d 181 (Iowa lffOJ. 

In light of the foregoing legal principles, it 
ls concluded that the claimant has an industrial 
disabi' ' ty of 40 percent of the body as a whole. 
Defendants' testimony that claimant was discharged 
due to an economic slow down belles the facts that 
he was discharged the day he reported back to work 
with a medical restriction. It is clear from the 
attitude and demeanor of the defendants' witnesses 
that the defendant employer did not want a man with 
a bad back working foe them, notwithstanding that 
they were dealing with an industrial injury. 

The hearing deputy's decision, of course, has eignific ance . See 
Iowa State Fair rounds Securit v. Iowa Civil Ri hts, 322 N.W .2d 

Iowa ). However, event oug t e att tu e and demeanor 
of the defendants' witnesses is important in reaching a decision, 
it does not seem possible to conclude from only the attitude and 
demeanor that the employer did not want to re-hire claimant on 
account of his back. Instead, the written record shows to the 
contrary : (1) Claimant's testimony does not show defendants' 
reasons for not re-hiring him, simply that he was not re-hired: 
(2) The employee's testimony clearly shows that the reason he 
was not re-hired was because of an economic downturn. 

On the whole, it must be concluded that the employer's 
reason for not re-hiring claimant was because of an economic 
downturn, not because of his injured back. The tenor of the 
rulings in Blacksmith and McS¥adden pertain to only increased 
disability on account of a re usal to re-hire because of an 
injury, not because of an economic downturn. 

In summary, then, claimant's industrial disability is 2S 
percent, and that is the amount which will be awarded. As the 
review-reopening decision showed, claimant is a man of 36 years 
of age, and a high school graduate. It appears that he has a 
good potential for rehabilitation, but it also appears that his 
injury is severe enough to provide a rather substantial disability. 

As for the argument on the question of the employer's right 
to choose the care, the bills were entered into the record (Tr., 
pp. 9-13) and no objection was made. It ls assumed that defendants 
waived any lack of foundation to which they might have objected , 
and that the bills' presence in the record sufficiently substantiates 
the right to recovery. Therefore, no change will be made in the 
order to pay those btlls. 

Finally, defendants should of course get credit for any 
payments heretofore made. 

FINDINGS OP PACT 

1. While working for R, R Welding, claimant hurt his low 
back while loading a 1,000-pound spool and was dragged to the 
floor. 

2. As a result, claimant has a permanent partial L■pairment 
of between three percent and 20 peccent of the bo~y as a whole. 

). Claimant ls age 36, a high school graduate and has had 
■ainly laboring jobs in his work career. 

4 . Claimant has good rehabilitation potential. 

5. The e•ployer failed to re-hire clal■ant because of an 109 
econOJllic downturn. 



CONCLUSIONS Of LAW 

Claimant sustained an injury which arose out of and in the 
cour se of his employment on December 1, 198 1. 

Sa id i njury entitles claimant to payment of healing period 
benefits at the rate o f one hundred fifty-seven and 62/100 
dollars ($ 157 .62) from December 1, 1981 until August 30, 1982. 

Said injury c au sed claimant to sustain an industrial disability 
of twenty-five (25) pe r cent of the body as a whole Jnd entitles 
claimant to compensation benefits for permanent partial disability 
for a period of one hundred twenty-five (125) weeks at the rate 
o f one hundred f ifty-seven and 62/100 dollars ($157.62) per week. 

Cl a imant failed to prove that the employee failed to re- hire 
him because o f his inju r y. 

ORDER 

THEREFORE , defendants are hereby ordered to pay weekly 
compensation benefits unto claimant from December l, 1981 until 
August 30, 1982 for the healing period at the rate of one 
hundr ed fifty-seven and 62/100 dollars (Sl57.62) and to pay 
permanent partial disability benetits unto claimant for a period 
of one hundred twenty-five (125) week3 at the rate of one 
hundred fifty-seven and 62/100 dollars (Sl57.62), said payments 
to be made in a lump sum together with statutory interest from 
the date of this decision. Defendants are to receive credit for 
any payments heretofore made. 

Defendants ace further ocdeced to pay the f ollowing medical 
and allied expenses under S85.27, The Code: 

Transportation expense 
Abbot Northwest Hospital 
Hammer Pharmacy 
Drug eKpense 
Robert Hayne, H.D. 
Robert Jones, H.D. 
He r c y Hospital 
Ronald Evans, D.O. 
Douglas Chiropr actic 
Peter Wirtz , H. D. 
Iowa Methodist Hospital 
Alexander Lifson, M. D. 
Kenneth B. Heitoff, H.D. 

S 357.92 
230.00 
232.64 

6.41 
65.00 

620.00 
4 ,393.23 

160.00 
208.20 

50.00 

Hercy Cente r Anesthesiologists 

1,007.02 
145.00 
100.00 
317.00 

Costs of this action a ce taxed against defendants. 

Defendants ace ordered to file an activity cepoct within 
twenty (20) days fcom the date be low. 

-:a.Jl 
Signed and filed this,)3 --a-ay of July, 1984. 

(~,_~,.~ flA.-v~~._ 
BA~IN.:ici,\NVI LLE 
DEPUTY INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ANDREW R. JACKSON, 

Claimant, 

vs . 

R, R WELDING SUPPLY COMPANY , 

Employer , 

File No . 68911 3 

R E R E A R I N G 

R U L I N G 

and 

HARTFORD INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

F ILED 
AUS 2 2 '004 11 

IOWA 1/iDUSTRIAl COMMlSSIOliER 

On July 23, 1984 the undersigned deputy i ndustrial commis
sioner wrote a final agenc y decision which granted, inter alia, 
inteLest "from the day of this decision.• Claimant moved for 
rehearing, and defendants resisted. 

The original review-reopening decision, which was reviewed 
by the undersigned, granted merely statutory interest. It was 
filed February 29, 1984 . In a review-reopening case , interest 
accrues from the date of the award. Bousfield v. Sisters of 
Mercy, 249 Iowa 64, 86 N. W.2d 109 (19S7). Therefo re , the final 
agency decision should have granted interest from February 29, 
1984. 

WHEREFORE, statutory interest on the award of weekly com
pensation benefi ts will accrue from February 29, 1984 . 

SO ORDERED. 

Signed and filed this )')~day of August, 1984. 

~~ 
DEPUTY INDUSTRIAL COMM ISSIONER 

BBPORB T8B IOWA INDUSTRIAL COKl'IISSIONBR 

ANDREW 8. JACKSON, 

Clairaant, 

vs. 

R, R WBLDING SUPPLY COHPANY, 

Bmployer, 

and 

HARTFORD INSURANCE COHPANY, 

Insuranc e Carrier, 
Defendants . : 

FILE NO. 689113 

R 8 V t 8 If -

R E O P 8 N I N G 

This is a proceeding in review-reopening brought by Andrev 8. 
Jackson, the c laimant, against R, R Welding Supply Company, his 
employer, and Ha r tford Insurance Company, the insurance carrier, 
to recover additional benefits under the Iova Worker s' Compensation l 
Ac t by virtue of an admitted industrial injury which occurred on 
December 1, 1981 at the employer's place of business resulting 
in a period of temporary total disability of eight and sis-
sevenths veeks at an agreed rate of $157.62 . 

This matter was heard in Des Hoines , !ova on September 6, 
1983 and considered as fully submitted at the conclusion ot the 
hearing. 

Defendants raade all of the necessary statutory filings prior 
to the co-encement o f this proceeding . In cnis decision ve 
shall concern ourse lves vith the nature and eatent of ~l !imant'a 
disability, if any. 

Based upon the undersigned's notes the record in this matter 
consists o f the o ral l lve testimony o f the c laimant, Randall 
Jones, Kei th Cl ine and Ron Wa ugh , together vith c laimant's 
eabibits 1-44 and defendants' exhibits A- E. 

There i s su ffi c ient cred ible evidence contained in the 
undersigned' s notes to support the following atate•ent of facts, 

Claimant, age 36, married vith four dependent children and a 
high s chool graduate, baa had a series of e•ploY11ents since bis 
honorable d ischarge from the U.S. Marine Corps. Claiaant began 
h is voe~ eaper ience for the defendant employer on January 1, 110 
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1980. Claimant operated a machine which r educed 1,000 pound 
spools of MIG welding wire to deliverable weights of 30 to 60 
pounds. Defendant employer operates a retail delivery service 
of welding supplies to customers in the central Iowa region. On 
December 1, 1981 while attempting to mount a one-half ton roll 
of continuous welding wire, the wire spool slipped and knocked 
the claimant to the floor. Claimant was found by fellow employees 
and taken to the Iowa Lutheran Hospital. (Claimant's exhibit 
21) Claimant, at lhe direction of D. D. Schmitt, M.D., received 
physical therapy during his 10 day hospital stay. (Cl. ex. 2) 
Some 30 days post-injury Dr. Schmitt assessed the claimant's 
condition as follows: (Cl. ex. 20) "ASSESSMENT: Thoracic and 
lumbar strain. Rule out herniated intervertebral disk." A 
myelogram was performed which disclosed no identifiable abnormality. 
Claimant was returned to his employment duties on February J, 
1982. Defendant employer advised claimant that his iob was 
filled and that due to an economic slow down, no worK was 
available. 

Claimant' s recovery since has not proceeded well, and 
accordingly, claimant sought medical assistance from Robert c. 
Jones, M.D., a neurosurgeon on February 26, 1982. (Cl. ex. 10 & 
13) 

On April 21, 1982 Dr. Jones reported as follows: (Cl. ex. 14) 

Since my letter of Febr uary 26, 1982, I saw Hr. Jackson 
again on March 18th and he was using Bactrac for 
his low back and, at his request, I gave him a slip 
to return to light duty so he could draw unemployment. 
Be was doing his exercises. He was denied Workerman' s 
[sic) Compensation by Hartford. I gave him a back 
to work slip with a 30 pound weight restriction and 
he said he was 40% better. 

When seen on April 20th there was some improvement 
with the Bactrac at first but none since llis last 
visit. X-rays from Lutheran showed a normal lumbar 
spine and myelogram. On examination there was 
tenderness at lumbosacral bilaterally and I referred 
him to Dr. Simon, anesthesiologist, who has a 
special interest in these pain problems, to see if 
some injections might help. Limitation of forward 
bending was present to 30 degrees. I suggested 
continuing with the Bactrac and I will see him 
again in 2 weeks. 

Thereafter, on May 10, 1982, claimant was sent to Robert A. 
Hayne, M.D., another neurosurgeon , who reported on August 30, 
1982, in part, as follows: (Cl . ex. 5, o) 

I first saw Andrew R. Jdckson for examination on 
Hay 10, 1982. He was thirty five years of age and 
had a history dating back to December 1, 1981, at 
which time he stated he was injured on the job. Be 
had been working at the R&R Welding Company and •a 
pla te tripped and dragged him down•. He was taken 
to Lutheran Hospital by ambulance and he remained 
there for eleven days. He had been unable to work 
since the accident. Re was experiencing pain in 
the region of the neck and between tne shoulder 
blad~s. He felt at the time of the May 10th 
exan1nation that the pain was not as severe as it 
had pre~iously b~en. Along with the neck pain, he 
was having pain in the low back with pain down the 
back of the posterior left lower extremity. He had 
been seen by Doctor Charles Roland and Doctor 
Robert Jones. He had been treated with home 
traction. In January of 1982, a lumbar myelogram 
wh ich had been carried out at Lutheran Hospital was 
reported to be normal . Coughing and snee zing would 
accentuat~ the pain in the ex tremity. He stated 
that his 4eft knee would give out at times. 

His past medical history reveals he had problems 
with kidney stones in April of 1969 and February of 1976. 

Neurological examination on May 10, 1982, showed 
the strength and coordination of the upper and 
lower extremities to be normal. The knee reflexes 
were l+ on either side with the ankle reflexes 
being 0-1+ on the right and l+ on the left. There 
was marked limitation of forward motion of the 
lumbar spine region. Sensation was normal. There 
was no evidence of muscular atrophy. The blood 
pressure was 125/98. The physical examination 
otherwise was within normal limits. 

Re was admitted to Iowa Methoaist M~dical Center on 
May 18, 1982. _A repeat lumbar myelogram was 
carried out which showed no x-ray evidence of a 
protruded intervertebral disc or other abnormality. 
He was discharged from the hospital on May 20 
1982, and it was recommended he continue on c~nservative type measures. 

Be was seen in my of~ice on July 2, 1982 at which 
time he was complaining of pain in the back of the 
left lower extremity. He stated he had been 
d~scharged from his job . The neurological examination 
did not disclose any new findings. Because of his 
persist~nce of pain, it was felt advisable for him 
to have a CT scan of the lumbar spine carried out. 

On July 8, 1982, a CT scan of the lumbar spine was 
carried out in St. Louis Park, Minnesota. This was 
a normal scan. There was no evidence of pathological 
disc bulge or herniation . There was no stenosis of 
the spina l canal noted. There was mild scol iosis 
with convexity to the left seen, but there was no 
evidence of spondylolysis, spondylolisthesis or 
disc space narrowing. 

In view of the negative findings on the myelogram 
and CT scan, I recommended hP continue on conservative 
measures. He should be instructed in good body 
mechanics so that activity does not place stress 
and strain on his low back region. His permanent 
disability referable to his symptomatology that 
dates bac k to the injury on December 1, 1981, 
appears to be no greater than 3% of body total. 

Of further interest is the report of James Blessman, M. D., 
medical director of Mercy's Pain Center who reports on November 
30, 1982 as follows: (Cl. ex. 1) 

Thank you for referring your patient, Andrew 
Jackson, to me for evaluation and treatment of his 
chronic pain syndrome. 

As you are aware, he is a thirty-five year old 
gentleman who had previously been employed by R, R 
Welding as a warehouse worker. He gave a history 
of having had low back and left leg pain and pain 
going down the back of his left leg since December 
of 1981 . He was also complaining of pain in his 
left knee. He denied any previous problems with 
back pain prior to the injury in December of 1981. 
He described the injury as a twisting injury to his 
back while he was wrestling with a 1,000 lb. roll 
of welding wire. He felt immediate, sudden, severe 
~ain in his back cadiatihg down his left leg. Bis 
initial treatment was by Dr. Roland and he was 
originally hospitalized for two weeks of bedrest 
and physical therapy. Since that time, he has had 
a total of three myelograms and two CAT Scans--all 
of which failed to reveal any surgically correctable 
lesions. He has had a trial of epideral steroids 
times two, without any benefit, and his second one 
was complicated by temporary paralysis and a decal 
leak requiring a few days of bedrest. He has 
previously been given a 3% disability r~ting by Dr. 
Hayne, who examined him for tne insur~nce company. 
He has had multiple chiropractic treatments. He 
has had considerable disput~ with ~ls ocevious 
employer, in fa c t, he was discharged f;om employment 
while on complete disability. 

At the time I first saw him he was on no medications 
and had no medication allergies . He had a history 
of hypertension in the past. He had had two 
episodes of kidney stones--one in 1969 and one in 
1976. He also had had a fractured jaw in 1964 and 
surgeri es for lipomas on his back and chest in 1980 
and 1981. Re also had had a T, A as a child. The 
remainder of his review of systems was negative. 
His mother died of cancer at age sixty-two; his 
father is living and well at age eighty-one . He 
has two brothers, ages thirty-eight and forty-one, 
who are both in excellent health. 

Social history: He is married and has four children 
ages from three to thi rteen. He has a high school ' 
education and four years of service in the military, 
the Marine Corps. He has not been able to work 
since the time of his injury in December of 1981. 
Re admits to drinking a six pack of beer weekly. 
He iJ a non-smoker and did not participate in any 
regular form of exercise at the time of initial 
evaluation. He reported that he had gained approxi
mately twenty-five pounds since the time of his 
injury. He did not report any excess intake of 
caffeine. 

On physical examination, he is alert, oriented, and 
in no acute distress, although he was complaining 
of pain in his bac k. EENT examination was normal. 
Range of motion of his neck was full. His lungs 
were clear with good breath sounds bilaterally. 
Heart was regular, without murmurs. Abdomen was 
soft. Liver and spleen were not palpable. Examin
ation of his back reveals no previous 1'1111.bar 
surgery and sensation was intact. Range of motion 
was markedly decreased, limited to 5° extension, 
10° flexion, 10° lateral side bending, and mar~ed 
limitation of rotation. Impression, upon admission, 
was chronic back strain, and mental depression 
secondary to chronic back pain. 

He was treated with a very comprehensive pain 
management approach here at Mer cy Pain Center. Be 
was instructed on several different types of 
exercise, including yoga, aquatics, and aerobic 
exercises. Re was a very well motivated patient 
and participated actively in everything we ask him 
t o do. Because of persistent pain in his knee, he 
wa s seen in consultation by Dr. Peter Wirtz for fff 
evaluation of his left knee . He finally underwent 
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an arthrogr whlch vas o ntlnlly vlttln nociul 
li■ lta. llov v r, b caus of th l)ilralst1'"ce of hi& 
knee pain, Dr. Wirtz rec n~ d thnt he have a 
follov-up arthroscopy lf h continued to be oy■pto■atlc 
with hi ■ left knee. At th ti of dlachntge, the 
patl nt va■ ■o• what reluctant to go ahead wlth the 
nrthroscopy becau■ of th ■ork d di ■comfort that 
he bad following hl1 arthcogca Be vaa Instructed 
in a vacal dlf( r nt ty I of autogcnlc training 
incl~lnga biof 1b k, self hypnoeio, pr09rcoolve 
■u■cl relaKati n, an g ~ I gory. 

Be wa ■ plac don our uaual n4trltlonal program 
which raatrlct 1 hla fro■ r find sugnro, caffeine, 
nicotln, lcohol, anci d r a hlB intake of 
white flour, t d • t, n4 • I lll. Kedlcatlon used 
conalat d of lavll O aga t b dtl n, however, 
thla hid t b dlacontinu db cau■e of ■ark d 
•~atlonr h w • also pl c on our uauol nutrltlonal 
aupplement■ which lnelud Trypt ph n, Vlt In C, 
Vita■ in D 3, and Vit in 8 6. 

Aa stat d abov , h vas very w 11 ■otivotod and 
cooparatl p tient. H vna en ln counseling by 
our Psych loglst, Dr Diann Alb r, ond se-cd to 
pr09rea q lta vell through the Progra■• Ria 
fa■ lly ■ tr n ludod b In un ■ployed at the 
pre& nt tl , h vi g hl wl[ elao un ■ployqd, 
having four ~h dr n th , n of which la 
■arkedly rt rd d nd r qulr • Iota of parental 
aup rvl ion h pt nt • nt four y are in the 
Marin rp na d rabl time in Vlet Na■, 
having a b d •P rl nee■ In the Country. 
Re fe la aff t d by Agent Orange and I 
would KP •till •u erlng fro■ conslderable 
e•otlonal lated t his Vlet Na■ experience. 

In phy•i l therapy we tr eiS hi■ wlth tranacutan'lOu& 
d biofeedback. He nlectr lcnl " 
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patient. Due to the natur" of this corodl tlon 
ouppoctcd by my Clndinga upon exaalna tlon, t.hfl 
p r ognoslo in thl ■ C4Be ust be con ■ ldered poor. It 
■hould b noted that the patient'• r eopon■e to 
conuervatlve thctapy ha ■ been con ■ iatent In vlov o f 
the severity of thl ■ condltlon. 

Wilh the patient's lose then de ■ lrabl e raapon•~ to 
conservative anage■ent, a further conaultatlon 
arpointnrnt hns boon mode tor Kr. Jackoon v lth Dr. 
L foon at Slater ~enny Low Baek lnntltute o" 
September 16, 1982. We moy yot realize ro olutlon 
of thle probl • thru surgical or percutan,.ouo 
doeenaitlzatlon p,ocedure■• Dr. Ll( ■on le ind od a 
phy•lclan In whom thla oCClce place■ great con f idence, 
and will net In the beet lnt,.ro■ ta o[ tho patl,.nt. 

Aft,.r rovlew of y clinically objective tlndlngu 
for this p11tl,,nt, roporto, radlogrP11hO l ■ lcl a~ 
other supportive dnto, It ls my oplnlon thot an 
alternate (or• of th,,rapy in l"dlcatcd. 

Aftor thorou9h r view o( ~11 medical rococdo 
ouppJled vlth this patl,,nt, l find that thfl lllCOrl1s 
do reflect the facts our latoJ by the patient In 
hie hl1tory; that thcoe f•rt• and phyalcal ovf!ntn 
arc coepatlbl,. with the doncrlbcd mode of onaet. 1 
f urther flnd the ■Pdlcal recordo and the 009long 
(ale) reslduol aysapto•s to bo oupported by ay 
phyalcal e~amlnatln (Biel of thlo patient. 

The degreo of permanent dl ■4blllty ha not iet been 
deteralned for thla potll"nt. fno119h ti o hn■ 
ela1>3ed since on et, that ahould you do1ire a 
rating of per anent I palr■ento (or ~r. Er an 
(atcJ ■ay be occo■pllah,.d by thia oCflce. 

Claimant h I not been gainfully oaployed alnce hi ■ 11ate of 
dt ■charge alleging that hie injury and the oaooclatod paln 
prev,.nta hla trom mo doing. 

The clal■ant hoa tho burden of proving by a preponderance o f 
the f!Vidence th t th Injury of Doce■ber l, 1981 la cauaally 
r e l a ted to the dl ■oblllty on which ho now baaeo hi• clal ■ • 
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In light of the foregoing legal principles, it is concluded 
that t he claimant has an industrial disability of 40 percent of 
the body as a whole. Defendants' testimony that claimant was 
discharged due to an economic slow down belies the facts that he 
was discharged the day he reported back to work with a medical 
restriction. It is clear from the attitude and demeanor of the 
d e fendants' witnesses that the defendant empl oyer did not want a 
man with a bad back working for them, notwithstanding that they 
were dealing with an industrial injury. 

THEREFORE, after having seen and heard the witnesses in ,open 
hearing and after taking all of the credible evidence contained 
in this record into account, the following findings of fact are 
made: 

1. That this agency has jurisdiction of the persons and t he subject matter. 

2. 
injury 
forced 

That the claimant sustained an admitted industrial 
on December 1, 1981 when a 1,000 pound roll of wire 
him to the floor. 

3. That the claimant's failure to perform acts of gainful 
employment from December 1, 1981 until August 30, 1982 is 
casually connected to the injury under review. 

4. That the claimant achieved maximum medical recovery on 
August 30, 1982 resulting in a healing period entitlement of 
thirty-nine and three-sevenths weeks at the weekly rate of $157.62. 

5. That the claimant was discharged by the defendant 
employer on February 3, 1982 due to the industrial back injury 
he sustained. 

6. That the claimant is well motivated and an excellent 
candidate for rehabilitation. 

7. That the claimant has sustained an industrial disability 
of 40 percent of the body as a whole. 

8. That a portion of claimant's medical bills remain unpaid. 

WHEREFORE, IT IS ORDERED that the defendants pay the claimant 
a healing period of thirty-nine and three-sevenths (39 3/7) 
weeks duration at the weekly rate of one hundred fifty-seven a nd 
62/100 dollars ($157,62) beginning on February 3, 1982 together 
with statutory interest from the date due. 

IT IS FURTHER ORDERED that beginning on February 4 , 1982 
defendants pay the claimant a two hundred (200) week period of 
permanent partial disability at the weekly rate of one hundred 
fifty-seven and 62/100 dollars ($157.62) together with statutory 
interest. 

Accrued benefits are payable in a lump sum. 

IT IS FURTHER ORDERED that defendants pay the fol l owing 
medical expenses incurred by the claimant and necessary to treat 
his injury: 

Transportation expense 
Abbott Northwest Hospital 
Hammer Pharmacy 
Drug expense 
Robert Hayne, H.D. 
Robert Jones, H.D. 
Mercy Hospital 
Ronald Evans, D.O. 
Douglas Chiropractic 
Peter Wirtz, H.D. 
Iowa Methodist Hospital 
Alexander Lifson, H.D. 
Kenneth B. Heitoff, H.D. 
Mercy Center Anesthesiologists 

$ 357.92 
230.00 
232.64 

6. 41 
65.00 

620.00 
4 ,393.23 

160.00 
208 . 20 

50.00 
1,007. 02 

14 5. 00 
100.00 
317.00 

Costs are charged to the defendants in accordance with Iowa 
Industrial Commissioner's Rule 500-4.33. 

Defendants are ordered to file an activity report within 
twenty (20) days from the da71) below. 

Signed and filed this :J .. .V/ day of February, 198 4 . 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

PAUL 0. KAMHEROINER, 

Claimant, 

vs. 

VIKING PUMP-HOUDAILLE 
INDUSTRIES, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 693463 

R E V I 6 w 

R E 0 p E N I N G 

D E C I S I 0 N 

: • 
: 

FIL e 0 
S(P 2 7 1984 

':ION Lffl::Z,•u CO!J&IISSICNEI 

INTRODUCTION 

This is a proceeding in review-reopening brought by Paul 
Kammerdiner, claimant, against Viking Pump-Houdaille Industries, 
employer, and Liberty Mutual Insurance Company, insurance carrier, 
for the recovery of further benefits as the result of an injury 
on January 28, 1982. Claimant's rate of compensation as indicated 
in the memorandum of agreement previously filed in this proceeding 
and stipulated by the parties is $250.68. A hearing was held 
before the undersigned on August 17, 1983. 

The record consists of the testimony of claimant, Judith 
Kammerdiner and Roger Fiscus; claimant's exhibits 1 th~ou~h 14; 
and defendants' exhibits A through E. 

ISSUES 

The issues presented by the parties at the time of the 
prehearing and the hearing are whether there is a causal relationship 
between the alleged injury and the disability on which he is now 
basing his claim and the extent of healing period and permanent 
partial disability benefits he is entitled to. The parties 
stipulated that second period of time off work was June 2, 1982 
to June 13, 1982 and August 24 , 1982 to December 21, 1982. 

FACTS PRESENTED 

On January 28, 1982 claimant received an inJury arising out 
of and in the course of his employment with defendant employer 

when while lifting up a casing to throw in a barrel he fe l t pain 
in his back. Claimant reveal ed that he had no prior back problems. 
Claimant stated he wa s with his foreman at the time the pain 
occurred and talked to him about it. Claimant went to first aid 
and took some bufferin. Claimant indicated that his foreman set 
up an appointment for him with t he company physician. Claimant 
testified that he was kept off work for a week with bedrest and 
physical therapy because of back and right leg pain and returned 
to work February 8 or 9. Claimant testified he continued to have 
pain so he started seeing E. C. Vorland, D.C. Claimant revealed 
that he could not remember if he told defendants he was seeing a 
chiropractor. Claimant stated he continued to have back and right 
leg pain. 

Claimant testified that defendant employer had periodic 
shutdowns because of lack of work and had one for one week in May 
of 1982. Claimant indicated that they returned to work on May 
10, 1982. On May 11, 1982 claimant again experienced pain while 
chopping logs and indicated that the pain was similar to his 
previous pain and in the same area. Claimant revealed that he 
started seeing Glen L. Groothuis, D.C., but continued to work. 

On June 2, 1982 claimant saw his family physician who was in 
the same medical group as defendant employer' s company doctor, 
and was placed in the hospital in traction for one week. Claimant 
again returned to work and had an additional three treatments by 
Dr. Vorland. On August 17, 1982 claimant was seen by David F. 
Poe, M.D. On August 24, 1983 a myelogram was taken and a ruptured 
disc was discovered. Claimant had surgery performed by HoSung 
Chung, M.D., on September 28, 1982. Claimant revealed he returned 
to work on December 20, 1983. 

Claimant testified that following his surgery his right leg 
pain had disappeared and his back pain was greatly improved. 
Claimant stated he can lift now but has pain across his leg if he 
does a great deal of heavy lifting. Claimant has returned to the 
same job he had at the time of his injury but limits ,,ims,; l. n 
what he lifts and the way he lifts. Claimant indicated he no 
longer shovels and opined he could no longer be a core helper or 
laborer, but felt he would be able to do the job of a core worker . 
Claimant has not missed work because of his back since December 21, 1982. 

Judi .h Kammerdiner testified she is claimant's wife and 
remembered claimant complaining of leg pain in Janua-ry of 1982 . 
Mrs. Kammerdiner revealed that claimant complained a lot about 
back pain and leg pain. Mrs. Kammerdiner disclosed that she did 
most of the driving because claimant couldn't twist to look over 
hia shoulder and also had a hard time tying his right shoe lace. 
Mrs. Kammerdiner opined that since his surgery claimant's pain 
has not been as bad and disclosed that claimant has started f fJ 
taking over driving again as well as mowing the lawn. 



Roge& Fiscus testified that he is assistant manager with 
defendant employer and indicated that claimant does his job well 
and is a good employee. Hr. Fiscus stated he was with claimant 
when he was injured and saw claimant experience the pain. Hr. 
Fiscus revealed that since his surgery claimant has done well and 
that he hasn't noticed claimant's limitations. 

In a report dated October 14, 1982, HoSung Chung, H.D., 
disclosed that claimant underwent a hemilaminectomy and diskectomy 
at level L4-S on the right and exploration of LS-Sl interspace on 
the right on September 28, 1982. Dr. Chung disclosed that claimant 
had been doing well without any subjective complaints 

In a report dated June 15, 1983 Arnold E. Delbridge, M.D., 
stated : 

Mr . ~ammerdiner was seen initially on Hay 10, 1983 and then 
he appeared to be consistent as far as his findings are 
concerned. Therefore I don't think he changes significantly 
from one exam to the next in terms of motion and that type 
of thing. 

On exam at the time I saw him, Mr. Kammerdiner appeared 
comfortable. He was able to sit. He was able to walk . He 
was able to heel and toe walk without difficulty. Other 
than having some throbbing pain in his right leg he did not 
have noticeable weakness in his lower extremities according 
to him. He also did not have any difficlty with bladder 
problems or other potency problems. 

On exam at the time I saw him he had a loss of ten degrees 
of flexion of his back but otherwise a full range of motion . 
He had negative straight leg raising. He had symmetrical 
reflexes. He may have a tiny bit of residual weakness in 
his right great toe but that is minimal. 

On reviewing his operative report we found that they took 
the disc from L4 in his lumbar spine and explored the LS 
disc but did not remove disc material. 

Considering that this gentleman had a disc space invaded, 
very minimal residual findings in his right leg and a ten 
degree loss of forward flexion I would rate him at an 8\ 
permanent impairment. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of January 28, 1982 is causally 
related to the disability on which he now bases his claim . 
BOdiah v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1967). 
Lindahl v. L. 6. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). 
A posslbl!lty Is insufficient: a probability is necessary. 
Burt v. John Deere Waterloo Tractor worka , 247 Iowa 691, 73 
N.W.2d 732 {l955). The question of causal connection is 
essentially within the domain of expert testimony. 
Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 
167 (1960). 

However, expert medical evidence must be considered 
with all other evidence introduced bearing on the causal 
connection. Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion 
of experts neecr-not be couched in definite, positive or 
unequivocal language. Sondag v. Ferris Hardware, 220 N.W.2d 
903 (Iowa 1974). However, the expert opinion may be accepted 
or rejected, in whole or in part, by the trier of fact. Id . 
at 907. Further, the weight to be given to such an opinion 
is for the finder of fact, and that may be affected by t he 
completeness of the premise given the expert and other 
surrounding circumstances. Bodish, 257 Iowa 516, 133 
N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 11967). 

As claimant has an impairment to the body as a whole, 
an industrial disability has been sustained. Industrial 
disability was defined in Diederich v. Tri-City Railway Co., 
219 Iowa 587, 258 N.W. 899, (1935) as follows: "It is 
therefore plain that the legislature intended the term 
'disability' to mean 'industrial disability' or loss of 
earning capacity and not a mere 'functional disability' to 
be computed in the terms of percentages of the total physical 
and mental ability of a normal man." 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to 
the injured employee's age, education, qualifications, 
experience and inability to engage in employment for which 
he is fitted. Olson v. Goodyear Service Stores, 255 Iowa 
1112, 1121, 125 N.W.2d 251, _ (1963). 

The industrial commissioner has said on many occasions: 

Functional disability is an element to be considered 
in determining industrial disability which is the 
reduction of earning capacity, but consideration must 
also be given to the injured employee's age, education, 
qualifications, experience and inability to engage in 
employment for which he is fitted. Olson v. Goodyear 
seryice Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 

,f~gYV.Y· Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 

A finding of impairment to the body as a whole found 
by a medical evaluator does not equate to industrial 
disability. This is so as impairment and disability 
are ~ot identical ter~s. Degree of industrial disability 
can in fact be much different than the degree of impairment 
because in the first instance reference is to loss of 
earning capacity and in the later to anatomical or 
functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely 
be found without it, it is not so that an industrial 
disability is proportionally related to a degree of 
impairment of bodily function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the 
injury, after the injury and present condition· the 
situs of the injury, its severity and the length of 
healing period; the work experience of the employee 
prior to the inJury, after the injury and potential for 
rehabilitation; the employee's qualifications intellectually, 
emotionally and physically; earnings prior and subsequent 
t~ the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in employment 
for which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated 
for each of the factors to be considered . There are no 
guidelines which give, for example, age a weighted 
value of ten percent of total, education a value of 
fifteen percent of total, motivation - five percen t ; 
work experience - thirty percent, etc. Neithet is a 
rating of functional impairment entitled to whatever 
the degree of impairment that is found to be conclusive 
that it directly correlates to that degree of industrial 
disability to the bOdy as a whole. In other words, 
there a r e no formulae which can be applied and then 
added up to determine the degree of industrial disability. 
It therefore becomes necessary for the deputy or commissioner 
to draw upon prior experience, general and specialized 
knowledge to make the finding with regard t o degree of 
industrial disability. 

See Birmingham v. Firestone Tire & Rubber Company, II 
Iowa Industrial Commissioner Report 39 {l98I) ; Enstrom 
v. Iowa Public Services Company , II Iowa Industrial Commissioner 
Report l42 11981); Webb v. Love~oa Construction Co- . II Iowa 
Industrial Commissioner Report 3 {198ll. 

ANALYSIS 

Claimant has met his burden in proving that all of his 
back and leg problems were related to his injury on Januarr 
28, 1982. The undersigned found claimant and his wife credible. 
Claimant and his wife testified that the wood chopping 
incident did not change the location or kind of pain he had 
previously experienced. The medical reports also indicate 
that the symptoms of which c laimant complained were the same 
from January 28, 1982 until the surgery on cla imant's back. 
Furthermore, no contradictory evidence was submitted. 

Claimant has also met his burden in proving he has some 
permanent impairment as a resul~ o f his in?ury. Dr. Delbridge 
rated claimant's permanent impairment at eight percent. 
However permanent impa irment is only one of the criteria in 
determi~i ng a person's industrial disability. Claimant was 
born on November 6, 1947 and is a high school graduate. 
Claimant has taken a six week course in blueprint reading 
and a course in metallurgy. Claimant has worked for defendant 
employer since he was 18 in jobs of laborer, core maker 
helper, core maker and inspector. Claimant's jobs have 
required some heavy lifting. 

Since his surgery claimant has returned to the job he 
held at the t ime of his injury and has been able to handle 
his job. Although claimant may not experience a~ ac~ual 
reduction in earnings, he has suffered a reduction in his 
earning capacity. As disclosed by claimant, he has c hanged 
the way he lifts things and the amount he lifts. Other 
employers would be less likely to hire.claimant i f he loses 
his job for any reason. It is determined that as a result 
of his injury, claimant has an industrial disabili ty of fifteen 
percent. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE based on the evidence presented and the 
principles of law previously stated, the following findings 
of fact and conclusions of law are made: 

FINDING 1. On January 28, 1982 claimant was injured while 
working for defendant employer. 

FINDING 2. On May 11, 1982 claimant had a pain while 
chopping wood but that episode did not increase c laimant's 
problems. 

FINDING 3. As a result of that injury claimant 
surgery on his back. 

required 
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FINDING 4. As a result of his injury and back surgery 
claimant has a permanent impairment of eight prcent (8%) of 
the body. 

FINDING 5. Claimant was born on November 6, 1947. 

FINDING 6. 
completed a 
a course in 

Claimant is a high school graduate and 
six week course in blueprint reading as 
metallurgy. 

well as 

FINDING 7. Claimant has worked for defendant employer since 
he was eighteen (18) years old. 

FINDING 8. Claimant has worked as a laborer grinding cores, 
core maker's helper, core maker and inspector. 

FINDING 9. Claimant returned to the job he held at the time 
of his injury afer recovery from his surgery. 

FINDING 10. Claimant is a good worker. 

FINDING 11. Claimant has been able to handle his job since 
returning to it. 

CONCLUSION A. Claimant has met his burden in proving his 
problems are causally connected to the injury he received on 
January 28, 1982. 

CONCLUSIO~ B. 
an industrial 
result of his 

Claimant has met his 
disability of fifteen 
injury on January 28, 

ORDER 

burden in proving he 
percent (15%) as a 
1982. 

has 

THEREFORE, defendants are to pay unto claimant eighteen 
and six-sevenths (18 6/7) weeks of additional healing period 
benefits at a rate of two hundred fifty and 68/100 dollars 
($250.68) per week and seventy-five (75) weeks of permanent 
partial disability benefits at a rate of two hundred fifty 
and 68/100 dollars ($250.68) per week. 

Defendants are to be given credit for benefits paid 
under the group plan. 

Defendants are ordered to reimburse claimant for any 
medical bills shown in claimant's exhibit 12 which were paid 
by claimant or remain unpaid. 

Defendants are ordered to reimburse claimant 1ixty-nine 
and 17/100 dollars ($69.17) for mileage expenses. 

Interest is to accrue in thia award from the data of 
this decision. 

Accrued benefits are to be made in a lump sum together 
with statutory interest at the rate of ten percent (101) per 
year pursuant to section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial 
Commissioner Rule 500-4.33. 

Defendants shall file a final report upon payment of 
this award. 

-otl' 
Signed and filed this 21 day of September, 1984. 

Copies to: 

Mr. Robert D. Fulton 
Attorney at Law 
P.O. Box 2634 
Waterloo, Iowa 50704 

Mr. Jay R. Roberts 
Attorney at Law 
P. O. Box 1200 
Waterloo, Iowa 

DAVIDE. LIN I 
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Defendants filed their special appearance challenging the 
jurisdiction of the industrial commissioner on July 2, 1984. 
Claimant did not file a formal response, but filed an affidavit 
of claimant's counsel on July 27, 1984. Defendants filed a 
request for hearing on July 10, 1984. Pursuant to an order of 
this agency filed August 7, 1984, a telephone hearing was held 
August 14, 1984. Defendants filed their brief in support of 
special appearance on August 17, 1984. 

In their special appearance, defendants assert the following 
facts: Claimant's employer is Lorenzen Trucking, a sole pro
prietorship with its principal place of business in 9ma~a, 
Nebraska. The employer has not maintained an office in Council 
Bluffs, Iowa since February 1, 1984 when the employer's base of 
operations was moved to Omaha, Nebraska. The employee has not 
conducted business in Council Bluffs since its move to Omaha. 
Claimant is an over-the-road truck driver whose injury occurred 
in Detroit, Michigan. Claimant drove trucks owned by the 
employer and leased to others with each trip commencing and 
ending at the employer's base of operations in Omaha, Nebraska 
effective February 1, 1984. Also, as of February 1, 19841 all 
communications of claimant by telephone were with the employer 
or his representatives in Omaha, Nebraska. On or after that 
date the employee's dispatcher operated from the employer's 
Omaha office. 

Defendants further assert that based on the fnregoing 
recital of facts, claimant's employment was principally localized 
in Nebraska on his alleged injury date and that the efflployer's 
place of business was in Nebraska on the injury date, and that 
claimant regularly worked at or from that place of business, and 
that the Iowa Industrial Commissioner and the Iowa courts of 
general jurisdiction do not have jurisdiction of the subject 
matter of claimant's petition under section 85.71. 

Defendants also assert a lack of personal jurisdiction over 
defendants and a resulting constitutional deprivation of property 
without due process of law. 

The affidavit of claimant's attorney states that the affiant 
is familiar with the operation of the employer, Lorenzen Trucking 
and Booth Refrig erated Freight; that the employee has just 
recently moved its operation from Council Bluffs, Iowa to Omaha, 
Nebraska; that at the time of claimant's injury, the employer's 
operations were located in Council Bluffs, Iowa; and the employer 
hired claimant through that location. 

At oral hearing, claimant further alleged the employer 
continues to do business in Iowa and defendants admitted payroll 
checks for Lorenzen Trucking are drawn on a Council Bluffs, Iowa 
bank though either mailed from or picked up in Omaha. Defendants 
stated defendant Lorenzen Trucking is a subsidiary of defendant 
Booth Refrigerated Lines, Inc., a Nebraska corporation located 
in Omaha. 

Claimant's petition alleges a May 9, 1984 injury date and 
that claimant's address is "RR 1, Fairfax, Missouri [sic) Iowa 
64446. " All parties agree claimant's domicile is in Iowa. 

Section 85.71 provides: 

If an employee, while working outside the territorial 
limits of this state, suffers an injury on account 
of which he, or in the event of his death, his 
dependents, would have been entitled to the benefits 
provided by this chapter had such injury occu c d 
within this state, such employee, o r in the event 
of his death resulting from such injury, his 
dependents, shall be entitled to the benefits 
provided by this chapter, provided that at the time 
of such injury: 

1. Bis employment is principally localized in 
this state, that is, his employer has a place of 
business in this or some other state and he regularly 
works in this state, or if he is domiciled in this 
state, or 

2. Be is working under a contract of hire made ff S 



i n this state in employment principally local ized 
in another state, whose workers' compensat ion l aw 
i s not applicable to his employer, or 

3. Be is working under a contract of hi r e made 
in this state for employment outside the Un ited 
States . 

In inter preting sec tion 85.71(1), the Iowa Supreme Court in 
Iowa Beef Processors, Inc. v. Hiller, 312 N.W .2d 530, 534 , Iowa 
198l ) stated domic{ie alone {snot sufficient to entitl e a n 
e■plo~ee, i njured outside Iowa, to benefits under our Act , but 
rathe r some meaningful relationship between dom1c 1le and t he 
e■ploy;r-employee relationship must exist. Th~ court the n held 
t ha t the employer's placement of a help wanted a~ to which 
c la imant responded, in an Iowa newspaper was not materia l to 
c la imant's employaent and was, therefore, insufficient to supply 
t he necessary connection. The court did not address the issue 
o f how suf f ' cient the connection between domicile and the 
e mployment relationship must be to entitle an employee i njured 
i n another state to benefits under our Ac t . 

The Iowa Supreme Court next addressed the inter pr etation o f 
sect i on 85.71 in George e. Wentz, Inc. v. Sabasta, 337 N. W. 2d 
495 (Iowa 1983). In Wentz , the court expressly overruled 
eaver lY v . Onion Construction Co., 18 N. W.2d 629 (Iowa 1945). 
That case held that making an employment con t rac t in Iowa 
without more would support an award of benefits under our Ac t . 
The Wentz court at 499 said: •we think Iowa law on e xtrater 
r itor ial application of our workers' compensation act has 
c hanged since the Haverly dec ision, and the rule o f t hat case is 
no longer valid.• 

The court then said at page 500: 

The place of contract o r hiring becomes sig
nificant only when the employment is not principally 
locali zed in any state, the law of the state where 
the employment is principally localized 1s not 
a ppl icable to the employer, or the empl~yment ls 
outside of the United States •••. Perm1tt1ng recovery 
of Iowa benefits based solely on a showing t he 
contract of hire was made in Iowa, following 
Haver ly, would render nugatory the additional 
requirements of subsections 85.71(2), (3) and ( 4 ) 
of the act . 

In Iowa Beef Processors and Wentz, the cour t r eferred to the 
counsel of state Governments Hode l ~ct definition o f p r inc ipally 
loca lized employment which reads as follows: 

A person's employment is principally locall~ed 

in this or another state when (1) his employer has 
a place of busines s in this or such o t her s t a t e and 
he regularly works at or from such p l ac e o f busi ness 
or (2) if c l ause (1) foregoing is not a ppl i c able, 
ie domiciled and spends a subs tant i al part o f hi e 
wor king time in the ser vice o f hi e employer in this 
or such other state. 

Section 85 . 71(1) clearly is inapplicable to c laimant . 
Claimant's employment is not princ ipally locali zed in this sta t e 
since claimant does not regularly wo r k in Io wa . Claimant is 
domiciled here but the only apparent re l ations hip be t ween his 
domicile here and the employer-employee relationship is tha t hie 
e mpl oyer had a place of business in this sta t e when c laimant was 
hired and that the employer d r a ws its payroll c hecks fr om an 
Iowa bank. Neither of these alone is sufficient t o establish a 
meaningful relationship between cla imant's domic il e here and his 
relationship with an employer whose place of bus i nes s was 
outside this state on claimant's injury da te. Li kewise , these 
t wo disjoint facts together are not sufficient t o establish the 
r equisite meaningful relationship and subsection 1 does no t 
p rovide this agency with jurisdic tion. 

Subsection 4 is clearly inapplicable si nce c laimant's 
employment is within the United States. Thus , c laimant is 
wi t hin the purview of our Act only if his s i t ua t i on i s with in 
the perimeters o f subsections 2 or 3. 

Whether claimant's employment is principa lly l ocalized in 
a ny state and if so, which state, is the controlling i ssue as 
rega rds subsec tion 2. We look to the Hodel Act definition of 
pr i ncipally l ocalized employment for assistance with t his issue. 
The definition, in its subsection 1, finds principally l ocalized 
empl oyment when an employee's employer has a place o f business 
in the state and the employee regularly works a t or fr om such 
place of business. Claimant's employer has its place o f business 
in Omaha, Nebraska. Claimant is an over-the-r oad t ruc k driver . 
Claimant picks up his loads and is dispatched f r om the Omaha 
work site. He returns to that site. Commun ica t i on be t ween 
cla imant and his employer originate at that s i te . Clearly, 
claimant regularly works from that job site. I ndeed, despi t e 
the interstate nature of claimant's truck d r i v i ng, in this 
r egard his situation is little different f rom t ha t o f an intrac ity 
del ivery person who is dispatched from and returns to a spec i fi c 
wor k site at completion of his assigned del i veries . Claimant, 
thus, works in employment principally locali zed i n Nebraska a nd 
subsection 2 does not confer jurisdiction over h is c laimant upon 
this agency. 

Subsection 3 also is inapplicable to claimant' s c irc umstance . 
That section would only apply if Nebraska ' s worke rs • compensation 
l aw were not applicable to claimant's employer . Ne i t he r par ty 

spec i f i c ally addressed this i ssue and facts e xpr e ssly prov ing 
c laimant ' s e mployer i s within the purview o f the Nebraska Ac t 
were not presented. Cla i mant' s e mployer has his pl ac e o f 
business i n Nebraska , however. In the absence o f exceptional 
c i r cumst ances whic h exempt him fr om tha t state's s tatutes, the 
e■ployer i s charged to abide by t hem . The reasonable inference , 
therefore, i a that Nebraska ' s worker s ' co•pensation s t atute i s 
applicable to c la imant 's e mpl oyer . Thus, subsect i on 3 a lso does 
not grant this agency jurisdic tion over c laimant 's claim. 

Section 85.71 does not confer jurisd i ction over c la imant' s 
c laim onto the Io wa Industrial Commiss i one r. Defendants' 
spec ial appearance is s ustained. The issues o f personal juris
d iction and constitutionality of the Iowa sta tute will not be 
addressed . 

WB BRBPORE, IT IS POUND: 

Sect i on 85.71 does no t confer jurisdic tion over c laimant's 
cla im o nto the Iowa I ndustrial Commissioner. 

TBBRBPORB, IT I S ORDERED t hat defendants' specia l appearance 
la sus t a ined . 

Signed°and fi led this ~ day o f September , 198 4. 

INDUSTRIAL COMMISS IONER 

BEPORB TH B IOWA INDUSTRIAL COMM ISS IONER 

VASILIOS KARRAS, 

Claimant, 

vs. 

CONTINENTAL BAKING 
COMPANY, I NC. , 

Empl oyer , 

and 

I NSURANCE COMPANY OP 
NORTH AMERICA, 

Ins ur ance Car r ier, 
Defendant s . 

Pile No . 526945 

A P P E A L 

D E cp f L <e D 
AUG 2 7 '004 

IOWA INDUSIRIAI. COMMISSIONER 

By order of the indus t r ial commissioner f iled April 20, 1984 
the undersigned deputy industria l commiss i oner has been appointed 
under the prov is ions o f S86 .3 , Code o f Iowa, to is s ue the final 
agenc y dec is ion o n appeal i n th is matter . Defendants a ppeal an 
adverse r evi ew- reopening dec i s i on. 

There is no rec itation o f the record by the hea ring deputy. 
The record appears to consists o f t he transc r ipt: c la iman t ' s 
exhibits A, B, C and DJ and defendants' e xhibits A and B, all o f 
whic h evidence was considered in reac h i ng this final agency 
dec ision. 

This final agenc y dec is io n will mod i fy the revi e w- reopening 
dec i s i on in that the award fo r permane n t partial d isability wi l l 
be l owered . 

ISSUE 

De fendants ra ise o ne i ssue on appeal : •whe t her the Hea ri ng 
Off ice r e rr ed i n find i ng t hat the Cl a imant ' s i ndustr ial d isa~ilit/ 
is 30 pe r cent o f the body as a whole." 

EVI DENCE PRES ENTED 

Claimant was hurt on Februar y l, 1979 when some materials 
f oll f r om above as he was ge tting out o f an elevator. Apparent ly 
some fell ow employees thr ew f l our and liquid food coloring onto 116 
c laimant. He inj ured his nec k and shoulder . He mi ssed some s i x 
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days of work and was able to return to his usual activities. 
Bowever, his neck did not respond well to treatment and he 
continued to have problems. 

Defendants do not directly argue that there was no causal 
relationship between the injury and the resulting impairment. 
Rather, they P,Oint out that the evidence of Keith HcLacnan, H.D., 
is equivocal in apportioning the disability. Dr. McLarnan, in 
part, states: "[t )he degenerative changes in the cervical spine 
could not entirely be accounted for in his accident in February, 
1979. The accident may have aggravated a pce-exhisting (sic) 
condition.• Further, the original treating physician, Aaron L. 
Katz, D.O., says nothing about permanent impairment, and William 
P. Isgreen, H. D., who evaluated claimant, found no impairment 
which was attributable to the injury. 

Thus far, the recitation does not support a finding that any 
part of claimant's impairment was caused by the injury. However, 
in a report of October 6, 1982, Dr. HcLarnan gave claimant a 
permanent partial impairment and stated that •1 do not think 
this can be totally ascribed to his work." He went on to say 
that the degenerative changes account for claimant's impairment 
but his preexisting condition can be aggravated. Dr. McLarnan's 
opinion, as principal treating physician, is given the greater 
weight. 

o. You hadn't turned off the power at the main box? 

A. No. If I was -- First, if I was done that way 
that time, it's no lights to go on; and second, no 
one told me any difference than I knew. 

Q. So yo1.1,r complaint was that nobody had told you 
that you had --

A. To do anything different, yeah. 

Q. We can only talk one at a time, Bill. No one 
had told you to do it any different, and if you did 
shut off the main light then you wouldn't hav~ Jny 
light to clean the oven? 

A. Yes. 

o. Was that your understanding? 

A. Yes. 

o. And that resulted in your being fired? 
A. Yes. (Tr ., pp. 42-43 11. 4-25, 1-25 and 1-6) 

Claimant further testified: 

Q. Okay. They claimed that you violated a lockout 
procedure, do they not? 

It is clear, therefore, that the resulting condition came 
from a combination of (1) the preexisting degenerative condi t ion 
and (2) the work injury. A prior, nondisabling def ect that 
contributes to the end result is not subject to apportionment, 
and an aggravat ion of that condition can be fully compensated. 
Varied Enterprises, Inc. v. Sumner,_ N.W.2d _ (Iowa Augus t 22, !984) .A• They claim. 

The question of whether or not claimant's termination from 
his employment has any compensable consequences requires a more 
substantial review of the record. 

Claimant testified: 

Q. What was the reason given foe your discharge? 

A. Oh, like I say, mis -- not for the safety 
precautions Row they call? 

Q. Failure to follow safety precautions? 

A. Yes. 

Q. Can you tell us what that incident involved? 

A. There was a -- That day with no reason they 
have cal IP~ union atewacd, and the union to come 
down with no reason. It's normal. If anything was 
wrong they have given warning letter or warning 
letter to be there, and that day came down with no 
reason. 

Q. Well, what were they saying you were doing 
wrong? 

A. Okay . And that day before this happened, we 
have argument about schedule or schedule -- working 
schedule to know what's my job, what I have to do. 
So that they refuse tell me, and they -- about the 
work, what work I have to do. They told me I have 
to do anything that they tell me to do, so --

Q. Is chis something different that had been 
happening --

A. Different than my regular job, yeah. That -
it was not my regular job, no . 

Q. But previously had you been scheduled and -

A. Yes. 

Q. -- had you been told by --

A. I had orders if I had to do something the day 
or two before to do. 

Q. Now, did the -- did they say something to you 
about turning the electric off while cleaning the 
ovens? 

A. No. They didn't say nothing. I have done some 
way -- There is two ways, they say. One way I 
knew, because I have worked the area foe six, seven 
-- for six years. There is two k inds. There is 
swl tch bar. 

Q. Switch bar? 

A. Yeah. 

Q . Switch bar. 

A. Closing -- shut off the power. And I have done 
same way I knew it, so -- And f ive minutes later, 
everybody co■e back and say I don't have shut off 
the power. I didn't have locked the power, the 
main - - the aain box. 

Q. Pa~don me? 

A. They claim, but the truth, it's not there. 

Q. Okay . Now, what's a lockout procedure? 

A. It's -- Like I don't understand why they try to 
say -- First there was not my job to be there . I 
don't know what they have. I don't have no idea. 
I have done the way with safety -- with safety I 
knew it, and I have done it. 

What they say, I don't have no idea how they 
come up with numbers. I don't understand with 
numbers. They put that in reading numbers. I 
don't have no idea. 

Q. A lockout procedure has something to do with 
turning off machi nes for the safety of the employee , 
does i t not? 

A. Yes. I have done it. 

Q. All right. And they claim that you violated a 
procedure for the safety of an employee, is that 
not true? 

A. No, it wasn't. No. 

Q. Don't they claim that? 

A. They claim, but it wasn't. 

O. Okay . All eight . They cl aim that you didn't 
turn off a mach ine --

A. Yes. 

Q. -- for your own safety, do they not? 

A. No, no. There is two -- also two ways to shut 
off, and I did it one way I knew. The way I have 
shut off is a mistake. Was not running. The 
machine was not running. I have shut off. And 
that pact you cannot use lock on that bar, because 
it's thin bar. It's no way to pull. 

They came out with the main power. It's not 
the case to do one with the other. 

O. But, again, the employer alleges, do they not, 
or they claim, do they not? 

A. They claim. 

0, All right. And it's up for someone else to 
determine whether or not --

A. Yeah, yeah. They claim, but it's not the truth. 

Q. All right. That's a matter for somebody else 

A. Yes. 

Q. -- to decide? 

A. Yes. 

Q. Except for your termination in March of 1983 
foe the claimed violation of a company policy, do 
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you feel you could still be wor king at Continental 
Baking? 

A. Yes. Not because they like me. (Tr., pp. 79-81 
11, 6-25, 1-25 and 1) 

Clyde Edwa~ds, the plant sanitarian and cla imant's i testified: superv sor, 

0, Bad he been locking out the ovens? 

A. This was the first time that he had locked out 
the oven, but he had used the lockout procedur~ 1n 
the ~ixing area, because when they clean mixers, 
they lock the mixers out the same way as the oven. 

o. Is that a safety precaution for that particular 
employee? 

A. Yee. Any -- any person, maintenance, the 
engineers, sanitation or production, whenever 
they'd work on a piece of equipment , cleaning the 
inside, or whatever, they have to lock it out 

0, Okay. 

A. -- so it can't be turned on. 

o. Except for his current problem with the company, 
do you know of any reason why he could not still be 
working for Continental Baking? 

A. No, I don't. (Tr., pp. 96-97 11. 10-25 and 11 

The hearing deputy's analysis states as follows: 

Claimant's testimony, which stands unrebutted, 
concerning the harassment that he underwent at the 
hands of his co-employees borders upon the edge of 
unconscionable behavior. 

In addition, the assault wh ich gave rise to this 
industrial injury, claimant's testimony relating to 
having his locker broken into on three occasions, 
having his car stolen, windshield smashed and tires 
slashed, indicate a pattern of physical and mental 
harassment that appears to have been condoned by 
the defendant employer. The net result of this 
outrageous conduct appears to be that the claimant 
was discharged by the defendant employer. The 
testimony of Clyde Edwards, claimant's foreman, 
belies the actions of the defendant employer. tt 

ia concluded that claimant was dischacged by the 
defendant employer because of his industrial injury 
and the fact that claimant saw fit to file this 
proceeding. The testimony of Hr. Edwards is 
rejected as it relates to the reason for claimant's 
discharge . 

Clainian·t•s discharge is found to be predicated 
upon c laimant's injury which gives rise to claimant's 
continuing inability to find work. 

Some of claimant's testimony about the vandalism is as 
follows: 

0, Okay. eave you ever been able to prove, Hr. 
Karras, that it was Cont inenta l Baking or persons 
employed by them were the ones who slashed your 
tires or broke your windshield or did things of 
that nature? 

A. Just a minute. For one thing, the reason -
Like I said, one reason, say -- To prove, no. Hrs. 
Hiller, she told me the windshield was -- She give 
me idea it was a little farther by -- It happened 
like mistake, all right? 

The only thing I have, they have my car towed 
twice off the place for damage. If I have caught 
who it was - - If I have caught who has stolen my 
car or have the other things they have done, is not 
reason to repeat here, because it is responsible on 
him, the person who has done it. 

0, Bu~ you can't say somebody from Continental 
Baking Jid that? 

A, Yes, because in the morning nobody else was 
there. It's snowing and -- and minutes from up 
to go from outside my ca r . I was running to get in. 
Was a minute. No one was walking on a snowing day. 

The first time happened was wintertime, snowing , 
and no one moving round there. It's not -- I don't 
have to go -- If someone was stealing my car, they 
have -- get away, not get the car fo r damage, both 
times. 

And after three weeks , they do it -- they do it 
again. The person who has the keys, after second 
time. There is -- Things speak for themselves what 
goes on there. (Tr., pp. 76-77 11. 25 and 1-25) 

APPLICABLE LAW 

The authorities recited by the hearing deputy are adequate. 

ANALYSIS 

First, the. evidence seems conclusively to show that claimant 
was discharged in a dispute over a safety procedure. Nothing in 
the evidence suggests that there was any connection to the 
injury. As defendants rhetorically ask, why would the employer 
wait four years after the injury to fire claimant because of the 
injury? 

Second, the facts do show that claimant was harassed by 
fellow employees and that his injury was caused by certain of 
them. Thel~ was no showing, however, that the employer even 
remotely condoned such conduct. Thus, the matter of the discharge 
and of claimant's fellow employees bullying him and vandalizing 
his property may be labor disputes, but they are neither compen
sable nor even relevant to the Iowa Workers' Compensation Law. 

Thus, since the review-reopening decision held that a 
wrongful discharge contributed to claimant's industrial disability, 
that disability must be re-evaluated. 

Claimant was born in Greece in 1933 and went to the e9uivalent 
of sixth grade there. Be had some experience in working 1n 
retail stores and drove a truck in the military service. In the 
late SOs and early 60s, he drove buses and trucks in Greece. He 
arrived in the United States in 1967 and began working for the 
defendant employer in the sanitation department. He has dif
ficulty in reading and speaking English and has no formal 
education in this cou ntry. On the other hand, claimant appears 
to be a ha~d worker and his physical impairment is moderate. 
Considering the various factors of industrial disability, he is 
found to have sustained an industrial incapacity of 20 percent. 

After claimant's appeal brief was filed, he and his attorney 
went separate ways, and the attorney filed an application for a 
lien. This decision does not concern that dispute, and It is 
left to the attorney to pursue his remedy. 

Some of the findings of fact of the review-reopening decision 
have been retained, and one is new. 

FINDINGS OF PACT 

1. That this agency has jurisdiction of the persons and 
the subject matter. 

2. That the claimant sustained an admitted industrial 
injury on February 1, 1979. 

3. That said industrial injury occurred when unidentified 
co-employees threw flour and liquid food coloring onto claimant . 

4. That the claimant was riding in a freight elevator at 
the time of this assault. 

S. That jn an attempt to flee this encounter , claimant 
jumped over the safety gate falling onto the floor from a height 
of five feet injuring his neck and shoulder. 

6. That the defendant employer failed to conduct an 
investigation following this incident. 

7. That the claimant has undergone additional mental 
harassment since this episode in the forni of theft and damage to 
his personal property while on the defendant employer's premises. 

8. That the claimant was discharged by the defendant 
employer in Mar ch of 1983. 

9. That Or. HcLarnan's statement that the injury cannot be 
totally ascribed to his work is construed to mean that the work 
injury nevertheless did substantially contribute to claimant's 
ce rvical problems. 

10. That some of claimant's medical expenses rema in unpaid. 

CONCLUSIONS OF LAW 

On Pebruary l, 1979 claimant sustained an injury which arose 
out of and in the course of his employment and which resulted in 
an industrial incapacity of twenty (201 percent of the body as a 
whole. 

Claimant's discharge from his work by his employer was not 
connected to the injury. 

ORDER 

WBEREPORE, defendants are hereby ordered to pay weekly 
compensation benefits unto claimant at the rate of one hundred 
forty-th ree and 38/ 100 dollars ($1 43.38) for a period of one 
hundred (1001 weeks for the permanent partial disability beginning 
on March 15, 1983, accrued payments to be made in a lump sum 
together wi th statutory interest from Pebruary 24, 1984. 

Defendants are ordered to pay the following medical expenses: 

Marian Health Center 
Keith HcLarnan, H.O. 

$276.00 
236 . 00 

costs are charged to the defendants under Iowa Industrial 
Commissioner Rule 500-4.33. 
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Defendants a r e order ed to file an activity report within 
twenty ( 20) days from the date below. 

Signed and f iled this J.11'::: day of August, 1984 . 

DEPUTY INDUSTRI AL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

VASI LIOS KARRAS, 

Claimant, 

VS. 

CON'rINENTAL BAKING CO., I NC. , 

Employer , 

and 

INSURANCE COMPANY OF NORTH 
AMERICA, 

Insurance Carrier, 
Defendants. 

File No. 526945 

R E V I E W -

R E O P E N I N G 

FEB 24 1984 

IOWA INDUSTRIAL COMMISSIONER 

This is a proceeding in review-reopening brought by Vasi l ios 
"Bill " Karras , claimant, against Continental Baking Co., Inc., 
his employer, and Insurance Company of North America , the 
insurance carrier, to recover additional benefits under the Iowa 
Workers' Compensation Act by virtue of an industr ial injury that 
occurred on February 1, 1979 . This matter ca me on for hearing 
at the courthouse in Sioux City, Iowa on Tuesday, October 4, 
1983, at 2:00 p.m., and considered as fully submitted at the 
conclusion of the hearing. 

Prior to the commencement of litigation, defendants made all 
of the necessary appropr i ate statutory filings. It appears 
therefrom that the agreed rate for temporary total disability 
was $143.38 per week. I t further appears tha t the a ppropriate 
rate for permanent partial disability is likewise $1 43.38 per 
week. Poem 5 filed by defendants on May 7, 1979 indicates the 
claimant was paid temporary/healing period for th r ee of the six 
day period from February 5, 1979 through Februa r y 10, 1979, for 
a total sum of $61. 45. It does not appear any payment has been 
made to the claimant for permanent partial disability benefits . 

The issues to be determined are whethe r there is a causal 
relationship between the claimant ' s injury and the resulting 
disability, as well as the extent of that disability. There is 
also an i ssue as to whether certain medical e xpenses were 
authorized by the employer under section 85.27. 

There is sufficient credible evidence contained in this 
record to support the following statement of facts, to wit: 

Cl aimant, Vasilios "Bi l l" Karras, single, was born on or 
about December 20, 1933 i n the country of Greece . He attended 
school in Greece to a point that appears to be equivalent to a 
sixth grade education in the United States o f America. Thereafter, 
he engaged in various unskilled work until he served i n the 
Greek Army. It appears that prior to coming to the United 
States, he was employed principal ly as a driver of a t ruck . 
Cla imant immi grated to the United States in August of 1967, and 
was employed August 14, 1967 as a janitor at Continent al Baking 
Co . , Inc. He was employed almost continuously as a janitor at 
Continental Baking Co., Inc. from August 14 , 1967 to March 15, 
1983. It appears that on or about May 11, 1969 c l aimant injured 
his back in the course of his employment resulting in herniated 
intervertebral discs at the L-4, L-5 level and L-5, S-1 levels . 
Semi-laminectomy of the L-4 and S-1 segments and excision of 
herniated discs were performed on ,Ju ly 17, 1969 and claimant was 
later determined to have eight percent to ten percent disability 
of the body as a whole. 

The claimant's next injury was in February of 1975. The 
claimant was in a car accident at the time and sustained an 
injury to the neck. The claimant testified that he was bothered 
with this injury until the fall of 1976. 

Claimant testified that on or about February 1, 1979, while 
riding the freight elevator from the mixing room to the basement, 
the elevator stopped between floors and someone dumped flour, 
caramel co lor and water on claimant from one of the upper levels. 
In getting out of the elevator which had been stopped between 
floors, claimant fell injuring his right arm, shoulder and neck. 
Claimant treated with Aaron K. Katz, 0.0. , for the injuries 
sustained during the months of February, March and April 1979, 
but actually missed only six days of work from the 5th day of 
February, 1979 through the 10th day of February, 1979, It 
appears that in October of 1979, claimant had an aggravation of 
the February 1, 1979 injury and again treated with De. Katz from 
October 15 , 1979 through April 25 , 1980. 

Next, the c laimant injured his left knee . This was in 
November of 1980 (Defendants' Exhibit 1, Item 15). In August of 
1981 the claimant sustained a back injury. The record (Defs. ex. 
1, item 16) reveals that the claimant was lowering a metal shelf 
and twisted his back. The next injury was in October, 1982. 
The c l aimant testified that he injury his left shou l der, neck 
and back. The record (Defs. ex. 1, item 17) reveals that the 
claimant was pulling a catch pan out from beneath the dough 
mixer. The catch pan was half full of water and hard to pull 
out. The floor was wet and the claimant's feet slipped out from 
under him and he fell backward on his arm and shoulder. The 
claimant's last injury was in March of 1983. This was an injury 
to the left knee. The claimant had surgery o n the knee and 
testified that he was capable of going back to work six to eight 
weeks following the surgery. The claimant test i fie~ that 
following each of his injuries he was capable of doing what he 
did before and could do the same job now. However, ~o ~laims 
are being made in this action for such subsequent inJuries. The 
difficulties that claimant experienced with his shoulder, neck 
and back did not appear to completely resolve themselves and in 
July of 1981 Dr. Katz referred him to Keith McLarnan, H.D. In a 
letter to the claimant's attorney dated J a nuar y 18, 1982 , Dr. 
McLarnan wrote: • ••• (T)he degenerative changes in the cervical 
spine could not entirely be accounted for in h i s accident in 
February, 1979. The accident may have aggravated (emphasis 
added) a pre-exhisting (sic) condition .•.. • 

In a follow-up letter to the claimant ' s attorney dated 
October 6, 1982, Dr. McLarnan wrote: (Defs. ex. 1, item 11) 

(Hie does not qualify for loss of motion in that 
plane of action. Nor does he qualify for loss of 
motion with head tilting at least 35 degrees to the 
left or the right and in anteflexion. However, 
retroflexion seQmS somewhat r~stricted for 31 
evaluation. 

There is obvious X-ray evidence of anterior bridging 
and ankylosis between C4 and 5 and between CS and 6 
vertebral bodies and the alignment is of f; hence, 
that's probably a 131 . 

Finally, he has had ~ome radicular involvment for 
pain but I have never been able to depic t clear cut 
loss of muscle s trength or reflex pattern changes 
and in the latter examinations he has had l ess 
problem with sensation than originally, so I judge 
that to be about 51. Accordingly, summation would 
be 211. 

I do not think this can be totally ascribed to his 
work . These are degenerative ctianges • •. but (the 
accidents) could not be the sum total cause of 
these changes ... 

or . McLarnan has further indicated that the accidents ~hat 
c laimant has had could have caused an aggravation of preexisting 
problems or conditions of the claimant. 

The defendants had the claimant evaluated by William P. 
Isgreen, M.D., on January 5, 1983. In his formal neurological 
evaluation dated January 5, 1983, Or. Isgreen wrote: (Defs. ex. 1, 
item 12) 

PHYSICAL EXAMINATION: 
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The general examination is unremar kable . 

NE UROLOGI CAL EXAMINATION: 

Examination of the head and neck shows gingerly 
calculated movements of the neck in all directions, ••. 
There i s no spasm. There is no point tende rness on 
percussion of the spine. Mobility as the man talks 
and gestures and moves ahead when other movements 
are called for, was pe r fectly unrestricted. This 
is both in the ve r tical and horizontal plane •• •• 

DISCUSSION: 

The only abnormality of any note that I can d~tect •.. 
is depressed right ank l e jerk ..•. I really don't 
think i t has anything to do with the accident as 
related from February of 1979. 

The x-ray report f rom July of 1981 shows spondylitic 
changes in the cervical spine ...• 

It rea lly is inconceivahle to my mind that this is 
related to the man ' s alleged accident in 1979 . ••• 
However, l rather suspect that the man's degenerative 
disease would be at the same place it is r ight now 
with the same symptoms given injuries o r not. In 
fact, cervical spondylit1c disease ... is not felt to 
be accident or injury related. 

In Dr. Isgreen's January 5 , 1983 letter to the defendants' 
attorney he states: (Defs. ex. l, item 12) 

The man has cervical spondyl i tic disease as described 
on the x-ray of 1981. And the man 's symptoms are 
not unusual for that ~ntity •••. 

I find no pe rmanent impai rment in Hr . Karras as a 
result of his injury in 1979. His problem of a 
cerv ical .•• spondytlic (sic) pr oblem is almost by 
definition not trauma related •••. By enormous 
stretch of imaginat ion and fact, one might s ay that 
a pre-existing condition was aggravated. It may 
have been aggravated for awhile but that state was 
not made wor se by injury. The man would have 
gotten to the same place in the same amount o f 
time, injury or not. 

Since there is no evidence of preexisting problems o r 
condi t ions to the neck and shoulder area of claimant that kept 
him from doing his work, one must assume that any problems o r 
conditions claimant had in that area were do rman~ and were 
accelerated by the accide nt of February 1, 1979. 

The balance of the exhibits submitted in conjunction with 
the trial of this case have been reviewed and considered in the 
final disposition of th i s case . 

The claimant has the burden of prov ing by a preponde r ance of 
the evidence that the injury of February 1, 1979 is causally 
related to the disabil ity on wh ich he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v . L. 0~ Boggs, 236 Iowa 296 , 18 N.W .2d 607 (1945). A 
poisibility is insufficient: a probability is necessary . 
Burt v. John Deere Waterl oo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955 ) . 'l'hc •1uest1on of causa l connection is essentially 
within the domain of expe r t testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (ffiO). 

In applying the foregoing legal principles to the c ase at 
hand, it is concluded that the claimant has bourne his burden of 
proof. The op inion of Dr . McLarnan as the attending physi c ian 
is given the greater weight in this decision and it is found 
that the cla i mant has a 20 percent functiona l impairment o f the 
body as a whole traceable to this elevator incident. 

Claimant ' s teot imony is given the greater weight in this 
decision. Claimant's 14 year history of empl oyment by the 
defendant employer weighs heavily in the claimant's fa vor, 
especially when taken together with c laimant's demeanor at the 
hearing. 

Claimant 's t~stimony, which stands unrebutted, concerning 
the harassment that he underwent at the hands of his co-empl oyees 
borders upon the edge of unconscionable behavior. 

In addition, thP assault wh ich gave rise to this industrial 
injury, claimant ' s testimony relating to having his locker 
broken into on three occas ions, having his car stolen, windshield 
smashed and tires ~lashed, indicate a pattern of physical and 
mental harassment that appears to have been condoned by the 
defendant employer. The net result of this outrageous conduct 
appears to be that the claimant was discha r ged by the defendant 
employer. The testimony of Clyde Edwards, cla imant 's foreman, 
belies the actions of the defendant employer . It is concluded 
that claimant was discharged by the defendant employer because 
of his industria l injury and the fact that c la imant saw fit to 
file this proceeding. The testimony of Hr. Edwards is rejected 
as it relates to the reason for claimant's discharge. 

Claimant's discharge ls found to be predicated upon cla imant's 
injury which gives rise to cla ima~t•s cont i nuing inability to 
find work. 

For example, a defendant employe r's refusal to give any sort 
of work to a cla imant after he suffers his afflic tion may 
justify an awar d of disability. McSpadden v. Big Ben Coal Co., 
288 N. W.2d 181 ( I owa 1980 ). 

• c laimant is not entitled to re imbursement f oe medical bills 
unless he shows that he paid them from his own funds.• See 
Caylor v. Employers _Mut. Cas. _co., 337 :l.l'l.2d 890 (Iowa /\pp. 1983). 

In applying the foregoing legal principles to the case at 
hand, i t is concluded that the defendan ts failed t o abide by the 
rule as announced above. 

THEREFORE, after having seen and heard the witnesses in open 
hearing and after taking into account all of the credible 
evidence contained in this record, the following findings of 
fact are made: 

1. That this agency has jurisdiction of the persons and the 
subj ect matter. 

2. Tha t the claimant sustained an admitted industrial injury 
on February 1, 1979. 

3 . That said industrial in ju ry occurred when unidentified 
co-employees threw flour and liquid food coloring onto claimant. 

4. That the claimant was riding in a freight elevator at the 
time of this assault. 

5. That in an attempt to flee this encounter, claimant jumped 
over the safety gate falling onto the floor from a height of 
fi ve feet injuring his neck and shoulder. 

6 . That the defendant employer failed to conduct an investigation 
following this incident. 

7. That the claimant has unde rgone additional mental harassment 
since this episode in t he form of theft and damage to his 
personal property while on the defendant employer's premises. 

8. That t he claimant was discharged by the defendant employer 
in March of 1983. 

9. Notwi ths tanding defendant employee's position that claiman t 
was discharged for failure to follow saf ety rules, it is found 
that c laimant was discharged fo r reasons surrounding this 
industrial in jury. 

10 . That the claimant has a 20 percent functional impairment of 
the body as a whole by reason of this injury. 

11. That some of c laimant's medical expenses remain unpaid. 

12 . That cla imant's industrial disability is 30 percent of the 
body as~ whole. 

WHEREFORE, I·r IS ORDERED that the defendants pay the c laimant 
a one hundred fifty (150) week period of permanent partial 
disability beginning on March 15, 1983 at the weekly rate of one 
hundred forty-three and 38/100 dollars ( $143 .38 ) together with 
statutory interest from the date due. 

Defendants are order ed to pay the following medical expenses: 

Mar ian Health Center 
Keith HcLarnan , M.D. 

$276.00 
236.00 

Costs are cha rged t o the defendants under Iowa Industrial 
Commissioner' s Rule 500-4.33. 

Defendants are ordered to file an activity report within 
twenty (20) days fr om the dat~rlow. 

Signed and filed this ~ay of February, 1984 . 

DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE TIIE 10w, lNOUSrRl4L ~~MM[SS(ONER 

ROSE KASTER, 

Claimant, ,il.., No. 722222 

vs. 

JOHN DEERE DAVENPOR1 

Employer, 
Defendant. 

1'10RKS, 

lNTROOUCTlON 

R E V [ E 1'1 -

H E \) p E N [ N G 

I) E C I s P' 0111 L E D 
------- A1.!fi _ 9 \904 

IOWA IHL'U.:i !RIAi. COMMISSIOHOI 

This is a proceeding in r eview-reopening brought by Ro5e 
Kaster, claimant, against John Oaec<' Davenport Works, self
insured employee, defendant, to recover additional ben~fits 
under the Iowa Workers' Compensation hct for an injury arising 
out of and in the course of her employment on September 28, 1981. 
It came on for hearing on July 12, 1984 at the BicentPnnial 
Building in Davenport, Iowa. It was considered fully submitted 
at that time. 

The industrial commissioner's file contains a first report 
of injury received January 28, 1982. On July 12, 1984 defendant 
filed a form 2A which shows the payment of weekly benefits from 
December 11, 1981 through January 31, 1982. 

At the time of hearing the parties stipulated to a rate of 
compensation in the event of an aw3rj of $230.52 and to a 
conversion date of February l, 1982. 

The record in this matter consists of the testimony of 
claimant: claimant's exhibit 1, a bill from Lutheran Hospital; 
claimant's exhibit 2, nursing notes from defendant employee: 
claimant's exhibit 3, doctor's notes from defendant employer: 
claimant ' s exhibit 4, doctor's n0tes from defendant eruployer: 
claimant's exhibit 5, additional nursing notes: claimant's 
exhibit 6, a letter from M. A. Sanguino, M.D., dated September 
12 , 1983; claimant's exhibit 7, a letter from Dr. Sanguino dated 
September 30, 1983; claimant's exhibit 8, a letter from Dr. 
Sanguino dated November 14, 1983; claimant's exhibit 9, additional 
doctor's notes: claimant's exhibit 10, a report from Barry L. Fischer, 
M.O., dated April 4, 1984; claimant's exhibit 11, the c•Jrriculum 
vitae of Dr. Fischer: claimant's exhihit 12, a letter from John 
P. Johnson, o.o., with accompanying test results dated May 4, 
1984; defendant's exhibit A, a letter from r,. K. nice, M.O., 

dated June 5, 1984; and defendant's exhihit B, a Letter from 
Donovan D. Stiegel, M.O., d1te '1 Janu;iry 9, 19tl4. '.: lalmant filed 
a brief at the time of hParing. 

rssur,•; 

The issues in this matter are whether or not there is a 
causal relationship between claim3nt's injury and any disability 
she now may suffer and whether or not she is entitled to permanent 
partial disability benefits. 

STATEMENT OF 'rllE ChSE 

Twenty-six year old single right-handed claimant commenced 
work for defendant on September 28, 1978 in the janitorial 
department where she was on hourly work. As of September 28, 
1981 she had no restrictions. 

She recalled the circumstances surrounding her injury on 
September 28, 1981 as follows: She was working the second shift. 
rt was toward the end of her work time. She had cleaned the 
dispensecy. She slipped an::I fell on a wet spot and landed on 
her knees and then threw her arms forward to catch herself. Her 
he1d jerked. She reported to the nurse. On her way home she 
noted that she was feeling sore and stiff. She saw the nurse 
again and then the company doctor who placed her on light duty. 
She was then seen by a series of doctors and she was hospitalized 
for a number of tests. She was off work from December 11, 1981 
after an episode of laughing and received compensation until 
February 1, 1982. 

When she went back to work, she was on light duty for a 
brief time and then went to regular duty. She took some time 
off for treatment. She was on layoff from October 10, 1982 
until August 15, 1983. During that time she drew unemployment 
and a supplement from defendant. 

After layoff she was again on light duty by order of the 
company doctor, Dr. Karlsson. After Thanksgiving she tried 
regular duty foe four weeks, but she went back to light duty and _ 
she remained on light duty at the time o( hearing. _Her restrictions 
as assiqned by Or. Karlsson ace avoidance of excessive head 
movement and no work above the shoulders. 

Her present work assignment is as a "gofer" for other 
. workers. She sometimes runs the strip tank. It is claimant ' s 

contention that she would make more money if she were doing 
incentive work. She claimed that she had quite a bit of overtime 
work in the janitor department. lier rate of pay at the time of 
injury was Sl0.35. It is now $10.41. 

Claimant's current complaints are of tightness, pain and 

sp~sms in the back uf her neck, t1•Jhtnoss tn the left scapula, 
pain 1n her left ;irm, r<'clness Jnd a c,>ld fr>el 1ng in h<'r left 
hand, difficulty with pushing anJ pul I tn,1 and a loss uf 9rip 
strength. Her condition is a99rav3~acl by cold weather, and she 
is bothered by laughing, coughing, sn••<'1in9 and certain movements 
of her head. Such things as having her hair done or going to 
the dentist are difficult. She al,,1 has 1ifficulty with quick 
movements required by some sports H tivities. She take s N.iprosyn. 

Claimant acknowledgccl her l " Stin~ h.l5 b<>en ne~ative .:in::I no 
surgery has been requir~d. 

. Medi~al records from defendant 3how claimant pullecl a muscle 
1n her right shoulder on January 23, 1980, had neck pain in 
March of 1980, strainecl the left shoulclec and scapula in May of 
1980, complained of a sore should<'r in July of 1900 and reported 
neck, upper arm, right arm and upper back complaints in rebcuary 
1981. 

A note of September 30, 1981 recor~s claimant's fall two 
nights before with soreness in the shoulder and left side which 
radiated to the spine. qy the week after her fall she had 
soreness in her left shoulder and cervical spine. 

She was seen by the company doctor, or. Karlsson, on October 
8, 1981 at which time the muscle of the left trapezius was tens~ 
as were her paravertebral muscles on the left. There was a 
slight decrease in motion on bending to the right. The doctor's 
impression was.muscle strain of the trapezius and possibly the 
low back. Claimant was placed on llght duty with avoidance of 
pushing, pulling and twistinq and of lifting weights over twenty 
pounds. Hot packs, ultrasound and Motrin were prescribed . 

On December 8 Oc. Karlsson planned to refer claimant for 
evaluation to see if additional therapy or testing would be 
needed. llowever, on December 10, 1981 she had a sudden onset of 
pain in her back when she was laughinq. The doctor ohserved 
that claimant's left arm was slightly bluer and colder lhart h;r 
right. Claimant's tilting her head to the right created pain. 
There was tenderness between the scapul1 and in the spine. or. Karlsson 
consulted with Or. Rippenqer who sugyPsted a so(t collar, muscle 
relaxants and bed rest. 

De. Karlsson's note of o~c<'mb<'t 15, 1981 reports Or. Rippenge c 's 
feeling of a possible cervical disc protrusion. He recommended 
bed rest and exercise. Claimant was seen on January 15, 1982 
and given a diagnosis of acute cervical strain. She was scheduled 
to return to work on January JO, 1982. She was to avoid using a 
buffer or doing heavy lifting . On February 17, 1982 claimant 
was moved to her regular work. 

In ~ugust ot 198J claimant was placed under restrictions of 
no work above shoulder height, no repP1ted bendinq or tw1st1n9 
of the neck and limited us<' of the le(t arm. 

In late November of 1983 claimant was returnecl to regular 
work. In January of 1984 claimant w1s restrict~d from gripping 
with both hands and from overhead work. At the end of the month 
the restriction was just on overhead work. 

The following month restrictions were changed to no overhead 
work or repeated bending and twistin1 of the neck. As of April 
5, 1984 those restrictions remained in effect. 

M. A. Sanguino, M.D., neurologist, saw claimant on Septemer 
12, 1983 at which time she complained of stiffness and pain in 
her neck with pain radiating into her left shoulder and occasional 
severe headaches. On examination there was tenderness in the 
supra-semispinalis on the left. The doctor's impression was 
chronic s~rain of the cervical spine, possible cervical myalgia 
or a cervical d1s~. He suggested cervical x-rays, electcomyogr~phy 
and nerve conduction studies. 

The abvve suggested tests were carried out and were termed 
essentially unremarkable and normal. Dr. Sanguino observed that 
cla~mant's left hand became colder than her right. He suspected 
a mild sympathetic dystrophy of the left upper ex t remity secondary 
to the inJury. Cl~imant was started on Sineguan and a myelogcam 
was proposed. The myelo9ram and a CT scan of the cervical spine 
were normal. 

Donovan O. Stiegel, M.o., saw claimant on January 9, 1984 
and con:luded that claim~nt did not have thoracic outlet syndrome, 
causalgia or a sympathetic dystrophy. Claimant was exquisitely 
tender on the lateral aspect of the left side of her neck and in 
the right supraclavicular fossa over the scalene anticus. The doctor 
wro~e: "I fc!l that_th1s woman's symptoms are totally on the 
basts of strain, anxiety, and she has typical ligamenta nuchae 
tenderness, which goes along with this type of problem." As as 
vascular surgeon he did not recommen1 a surqery. 

Ba:cy Lake Fis:her, M.D., boar1 certified occupational 
physician, saw claimant on March 28, 1984 at which time she 
complained of pain, soreness and stiffness in her neck and left 
shoulder, pain and numbness in the left arm, swelling in the 
left arm and difficulty raising her left arm and turning her 
neck . 

On examination Dr. Fischer found tenderness to palpation and 
pressure of the left cervical, rhomboid and trapezius area. 
There was decreased motion in the cervical spine . There was 
tenderness to palpation over the left shoulder as well as flf 
decreased shoulder range. Coolness of the skin suggested 
possible sympathetic dystrophy. 



The doctor wrote that claimant haJ a strain to the Jeft 
cervical , rhomboid and trapezius arPa W\th myositis, decreased 
motion in the cervical spine, residual left cervical tendonitis, 
a strain of the left shoulder with decreased motion 
and residual mvo9itis on the left and the possibility 
of a r e f lex sympathetic dystrophy. A permanent part\al disability 
of 25 percent of the left arm was assessed. 

John T. Johnson, o.o., in a lett<?r dated May 14, 1981 
reports sending claimant to a neuroloqist, Daniel o. Johnson, M.D., 
who thought she had thoracic outlet syn1rome, apparently based 
in part at least on his findings of slight prolor,JJl tl'ln of the 
distal ulnar sensory latency on the left. Or. Johnson added 
that diagnosis to his own of chronic strain-type inJur¥ to the 
cervical, rhomboid and trapezius on the left with myositis of 
the musculature, decreased motion of the cervical spine with 
cervical tendonitis, decreased range of motion of the left arm 
and shoulder and probably a reflex sympathetic dystrophy. 

Or. Johnson causally connects claimant's condition to the 
injury and declares her condition to be permanent. 

G. K. Dice, M.O., of defendant's medical department, apparently 
e xamined claimant in June of 1984. There was tenderness over 
the left trapezius and left corocoacromial ligament. Cervical 
ranges of motion were flexion 25°, extension 25°, right lateral 
bending 25°, left lateral bending 35°, right rotation 25° an1 
left rotation 30°. A five percent impairment of the left upper 
extremity was assessed. 

APPLICABLE LA~ ANO ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 28, 1981 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 H.W.2d 867 (1965). 
Lindahl v. L. O. Bo11s, 236 Iowa 296, 18 N.W.21 607 (1945). A 
possibility is insu icient; a probability 1s necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causalconnection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Before her September 1981 in3ury claimant had complaints of 
a pulled muscle 1n her right shoulder, neck pain, strained left 
shoulder and scapula, the right arm and her upper back. 

Claimant fell on her knees, threw her arms fo rward and 
jerked her head. Claimant has consistently complained of her 
le f t arm, shoulder and neck area. On examination shortly after 
her f a ll tenseness was found in the muscle of the left t rapezius 
a nd oaravertebral muscles. Her init1?I diaqnosls was muscular 
strain of the trapPzius and possibly the low back. 

Claimant was se~n frequently 1n the medical department where 
her complaints of shoulder and later neck pain were recorded on 
a persistent basis. She also developed trouble in her arms and 
hand . 

On December 10, 1981 claimsnt had an aggr~ ✓ation of pain in 
a laughing incident according to medical department notes. Her 
trouble after that time seems to have heen more 1n her neck and 
her diagnosis was of cervical strain. Claimant has been under 
restrictions of various sorts placed by the company doctor. 

Claimant has had a number of tests of the cervical area 
which have been normal. She continued to have restriction of 
cervical motion in her most recent examinations. Several of 
claimant's physicians have suggested a possible sympathetic 
dystrophy. A vascular surJeon disagreed. Or. Jo~nson spe 
cifically connects claimant's condition to her in3ury and finds 
her condition permanent. Ors. Fischer and Dice assign a permanent 
impairment to her upper extremity. 

The record viewed as a whole supports the conclusion that 
claimant has a permanent condition related to her i njury of 
September 28, 1981. 

The next issue to be considered 1s that of permanent disabil i ty. 
Claimant has been given impairment ratings to her left upper 
extremity by the doctors she has ~een. It is, of course, the 
provinc~ of thiq deputy commissioner to determine the site of. 
the disability. Pullen v. Brown & Lambrecht, II Iowa Industr i al 
commissioner Report 308 (Appeal Decisiont9°12). Impai r ment of 
the cervical spine is disability to the body as a whole. 
Impairment of function of the shoulder also is considered 
disability of the body as a whole. ~lm ~:..11,orris Barick Cattle 
co., 240 Iowa 1174, 38 N.W. 2d 161 (lffi); Nazarenus v. Oscar 
H'ayer , co., II Iowa Industrial Commissioner Report 281 (Appeal 
Decision 1982). 

or. Dice found tenderness over the left trapezius and left 
corocoacromial ligament. Although he does not indicate what 
normal values are in reporting the ranges of motion, the values 
he assigned appear to evidence some restriction in the cervical 
area. or. Fischer recorded decreased motion in both the cer vical 
and left shoulder areas. He made a number of diagnoses relating 
to those areas. Claimant's restrictions involve neck movement 
as well as work overhead. ln spite of the assessment made by, 
the physicians of impairment to the upper extremity, claimants 
testimony and the medical evidence support a finding that 
claimant has disability to her body as a whole. 

'l'he industrial commissioner has said on many occasions: 

Functional disability is an ~l•ment to be 
considered in determining industrial d1sab1l1ty 
which is the reduction of earning capa~1ty, but 
consideration must also be given to thP 1n1ured 
employee's age, education, gual1f1r3tions, experience 
and inability to engage in employmnnt for which he 
is fitted . Olson v. Goodyear Service Stores, 255 
Iowa 1112, 125 N. W.21 251 (l963). -a.;"cton-v. Nevada 
Poultry, 253 Iowa 285, 110 N.W.21 660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not eguatn to 
industrial disability. This is so as impa1rm,•nl 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference 1s to loss of e~rning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that in industrial dis1bil
ity is pr opor tionally related to a degree of 
impa~rment of bodily function. 

Factors considered in det•rm1nin9 industrial 
disability include the employee's medical condition 
prior to the Injury, after the injury, and present 
condition ; the situs of the injury, its severity 
and the length of healing period; the work ex-
per ience of the employee prior to the injury, after 
the injury and potential for rehabilitation; the 
empl oyee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
f unctional impairment as a result of the injury and 
inability because of the inJury to engage in 
employment for which the employee 1s fitted. Loss 
o f earnings caused by a job transfer for reasons 
r elated to the injury is also relevant. These are 
ma tte r s which the finde r of fact considers collectively 
in ar r v i ng at the determination of the degree of 
indus t rial disability. 

There are no weighting guidelines that are 
i ndicated for each o f the facto r s to be considered. 
There a re no guidelines which give, for e xample, 
age a weighted value of ten percent of total, 
educa t i on a value o f fifteen per cent of total, 
mo t i va t ion - fi ve per cent; wo rk e xperience - thirty 
pe rcent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is fou nd to be conclusive that it 
direct ly correlates to that deJree •>f 1ndustr1al 
disability to the body as a whole . In other words, 

. t here a re no formulae which csn be appl ie<l ;in1 th<,n 
added up to determine the degree of industrial 
d lsa bi lity. It therefore becomes nPcessary for the 
deput y or commissioner to draw upon prior e xperience, 
gener a l and spec 1al1Led knowledq~ to make the 
fi nding with regard to 1egree of industrial disability. 

See Bi rmingham v. Fireston~ Tire & Rubber Company, 11 low~. 
I ndustrial Commissioner Report!~ (f~gff; Enstrom v. Iowa Public 
Serv i ces Company, II Iowa Industrial Commissioner Report 142 
(1981); Webb v. Lovejoy Construction Co., II Iowa Industr i al 
Commissioner Report 430 (1981). 

Righ t-handed claimant is a young woman. Evidence regarding 
her education was not supplied. Neither was information as t o 
her work e xperience before she went to work for defendant. It 
seems, however, that most of her work experience has been for 
defendant. Claimant indicated she would make more money if she 
could do incentive work. She was doing hourly wor k at the time 
of he r injury. Her hourly rate has increased f rom $10.35 to $10. 41. 
Claimant seems motivated to continue to wor k. 

Claima nt 's complaints have been persistent a nd she t a kes 
medication. She has done prima r ily ligh t duty and she carries 
r estr ictions on both working overhead and on repeated bending 
and t wisting of her neck. 

Because defendant has kept her at work and has made provision 
for her r estr ictions, her industrial disability is less than it 
would be if defendant had failed to provide a job. On the other 
hand, she has a functional impairment which has reduced her 
versatility within the plant. Based on the Iowa case law, the 
discussion in this portion of the decision and the findings of 
fact set out below, it is determined that claimant has a permanent 
partial industrial disability of eight percent. 

FINDINGS OF FACT 

l'IHEREFORE, IT IS FOUND: 

That claimant is t wenty-six (26) years of age. 

That claimant is right-handed . 

'!'hat claimant fell on her employer's premises on Septembe r f22 
28, 1981. 

That claimant had an aggravation of her condit ion resulting 
from the fall which kept her off work from December 11, 1981 
until February 1, 1982. 
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That c laimant was on layoff from October 10, 1982 until 
August 15, 1983. 

That since February 1, 1982 claimant has spent most of her 
time on light duty. 

That claimant's cu rr ent complaints are of ttghtness, pain 
and spasm in the back of her neck, tightness in the le f t scapula, 
pain in her left arm, redness and a cold feeling in her left 
hand, difficulty with pushing and pulling and a loss of grip 
strength. 

That claimant is troubled by lau')hin3, cough1 n3, s n~ezing 
and movement of her head. 

That claimant takes Naprosyn. 

That claimant had some prior complaints of her neck, shoulder 
and right arm. 

That claimant is restricted from ovP.rh~ad work and from 
repeated bending and t wi sting of the neck. 

That claimant has had cervical x-rays, electromyo~raphy and 
nerve conduction s tud ies and a myelogram which were normal. 

That a difference in the tcmp~rature in claimant's left 
upper extremity has been observed. 

That cl aimant was an hourly worker before her injury. 

That c" aimant continues to do hourly work rather than 
incentive work. 

That claimant has had an increase in actual earnings since 
her injury. 

That claimant has impairment of hPr body as who l~. 

CO~CLUSIONS or LhW 

THEREFORE, IT IS CONCLUOED: 

That claimant has establish~d by a preponderance of the 
evidence that he r inju ry of September 28, 1981 is a cause of the 
disability on whi ch she now bases her claim. 

That claimant has shown entitlement to permanent partial 
industrial disability o f eight percent (8%). 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant forty ( 40) weeks of permanent 
partial industr ial disabili ty at a rate of two hundred thirty 
and 52/ 100 ($230.52). 

That defendant pay amounts due and owing in a lump sum. 

That defendant pay interest pursuant to Io wa Code section 85.30. 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500- 4.33. 

That defendant file a final report in sixty (60) days. 

Signed and filed this L day o f August, 1984 . 

l 

Jffl H ANN HIGGS 
DEPUTY INDUSTRIAL COMMISS IONER 

BEFORE THE IOWA INDUS"rRIAL COMMISSIONER 

------------- ------ -- ---- -- --- - ------
PATRICIA J. KERSH, widow of, 
SAM ELLIS KERSH, deceased, 

Claimant, 

vs. 

MASON & HANGER, SILAS-MASON 
COMPANY, INC., 

Employer, 

and 

TRAVELERS INSURANCE COMPANY, 

Insurance Carrier, 

Fi le No. 695660 

A P P E A L 

D E C I S I I) N 

FI L E D 
JUL 3 51984 

Defendants. IOWA lltOUSlRIAI. COIIMISSIONfR 

- ------------------- ----------------
STATEMENT OF THE CASE 

. 
Claimant appeals from a proposed deciston in arbitration 

wherein claimant, the survtving qpous~ of Sam E. Kersh, was 
denied death benefits. The record on appeal consists of the 
transcript of the arbitration proce~din9; claimant's exhibits l 
through 6; and the deposition testimony of Rodney L. Pfeiff, 
Dwight Hill, Patricia J. Kersh, ·rodd Kersh, Joan Kersh, Keith 
Henry McNeil, William E. Anderson, Jr., M.D., and George R. Zimmerman, 
M.D. Al~o a part of the record are the briefs and fil ings of 
all parties on appeal. A request by claimant to present andational 
testimony and oral argument was denied by the industr ia•1 commissioner 
in a ruling filed June 21, 1984. 

ISSUES 

Claimant states the issues on appeal as: 

I. The Deputy Industrial Commissioner erred in 
not considering credible evidence favorable to the 
Claimant and by omitting said evidence in his 
Statement of the Case. 

2. The Deputy Industrial Commissioner erred by 
not giving Dr. Anderson's testimony any weight in 
h~s findings, especially whece corroborated by or. 
Zimmerman ' s testimony, and by giving Dr. Zimmerman's 
testimony greater weight in medical areas where Dr. 
Anderson was clearly the superior medical authority. 

3. The Deputy Industrial Commissioner erred in 
his Findings of Fact number 3 whereby he stated, 
"that following the fall Decedent did not seek 
medical assistance". 

4. The Deputy Industrial Commissioner erred in 
his Findings of Fact number 7 whereby he stated, 
"that the results of the autopsy indicated that the 
Decedent expired by reason of a myocardial infarction". 

REVIEW OF THE EVIDENCE 

Sam E. Kersh, Sr., was 
four dependent children. 
Exhibit 1) 

47 years old. He was married and had 
(Transcript, page 146; Claimant's 

John Hostetter, an employee of defendant employer, testified 
that S~m Kersh had been employed by defendant employer for 
approximately 30 years and was working as a compressor control 
operator on January 24, 1982. (Tr., pp. 3-5) Mr. Hostetter 
~tated he ~alked with Kersh during the shift change, and Kersh 
informed him he had taken a hard fall outside the air compressor 
building around 6:25 in the evening. (Tr . , pp. 6-7) Hr. Hostetter 
t~stified that Kersh indicated he had slipped on the ice, hit 
his head, and lost consciousness. (Tr., pp. 7-9) Mr. Hostetter 
stated that Kersh called him later, about one o ' clock in the 
morning, to ask if he (Kersh) had told something to his relief 
man. Kersh said he could not remember. {Tr., pp. 9-10) 

Keith Henry McNeil testified by deposition that he was 
employed by defendant employer on January 24, 1982 and talked to 
Sam Kersh at midnight when he was beginning work and Kersh was 
finishing his shift. (McNeil Deposition, pp. 3-7) Hr. McNeil 
stated Kersh told him about the fall on the ice. McNeil recalled 
it was the same evening that Kersh's truck had been stuck on t he 
road near the compressor house. (McNeil Dep., pp. 9-10) ~•. 
McNeil testified Kersh appeared normal in his speech and behavior. 
(McNeil Dep., p. 15) 

Dwight Hill, testifying by deposition, stated he is employed 
by defendant employer as a fire inspector. Mr. Hill recalled 
that . sometime in late January Sam Kersh came to the plant fire 
station and asked to see the emergency medical technician. 
(Hill Dep., pp. 3-6) Mr. Hill stated it was about 11:00 p.m., 
and Kersh said he had a headache. Hill took Kersh to the EHT on 
duty. (Hill Dep., pp. 7-8) Hr. Hill stated there was a field 
hospital at the plant, but it was closed at night. (Hill Dep., 

123 
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Rodney Pfeiff testified he is a fire officer and certified 



EMT for defendant employer. (Tr., p. 74 ) On January 24, J9g 2 
he e xamined Sam Kersh and gave him some aspirin . Mr. Pfe iff 
s tated Ke r sh told him he had fallen on the ice, hit his head and 
had a headache. (Tr., pp. 75-77) Hr. Pfeiff s t ated Ker s h had 
no cu t s or swel l ing on the back of his head. He did not c hec k 
Ker sh' s e yes, pulse or blood pressure. (Tr . , pp. 75-79) Hr . Pfeiff 
test if i ed that Ke r sh appea red normal and had no compla ints 
exce pt the headache. (Tr., pp. 83-85) 

Pa tricia Kersh, wife of the deceased, testi f ied her husband 
ca l led from work on January 24 , 1982 and told he r about h1s fa l l. 
He complained of his head feeling "funny" when hP ramP home , a nd 
he went to bed. (Tc., pp. 138-139 ) The next mo, tLn J K rsh 
comment ed on his eyes being red. Kersh complained of a headac he 
and a " tingly" sensation in his arm but said nothing about 
s welling oc a cut on his head. The couple drove to t wo fu r n iture 
stores and Hrs. Kersh recalled her husband seemed quiet a nd 
didn't go in to look at the furn1turP. (Patricia Kersh Dep ., pp. 
15-16) He had dinner with his family that evening and l atP r 
went to work. (Joan Kersh Dep., pp. 6-7) Hrs. K~rsh s t a t ed her 
husband changed shifts that night and worked m1dn 19ht to ei1ht 
o ' clock . On Tuesday, the couple wrnt to vote, and Ke r sh again 
compl a ined about a headache. Mrs. Kersh stated her husba nd wns 
taking Tylenol and his skin was gray 1n appea r ance . (Tr . , pp. 
14 1-1 43) In the evening Kersh slept 1n a chai r a nd went to bed 
a t 8:30 p.m. Kersh came out of the bedroom later, ~ompl a 1n1ng 
that his throat was hurting. He a3ke~ his son to take him to 
the hospital. (Tc., pp. 144-145) 

Joan Kersh, daughter of decedent, testified t,y deposit i on 
that when she saw her father on Tuesday, his eyes were r ed an~ 
his complexion was ashy. He complained o f hav i ng a headache. 
(Joan Kersh Dep., p. 9) She stated her fathe r had comp lained of 
his upper right arm hurting on Monday. (Joan Ke r sh Dep . , p. 11 ) 

Todd Kersh, decedent's son, testified that he d rove h is 
fa t her to the hospital. His father leaned agains t t he ca r 
wi ndow and used his inhaler during the ten minute dr ive. Todd 
stated his father complained his throat was on f ire and was 
gasping for ale. (Tr., pp. 129-134) At the hospital en trance 
Ke r sh fell and w1s helped inside by the nurses. (Tr . , p . 135) 

Wi lliam E. Anderson, Jr., H.D., who was Ker sh's phys i cian, 
t estified he was called at home by the hosp i tal. When he 
a r r i ved , C.P.R. was 10 progress and an ambu bag to fa c 1l1tate 
breat hing had been attached to an esophagea l ai rway . (Tr., pp. 
92-95) Kersh was in respiratory arres t but cardi ac rhythm 
strips indicated a heartbeat was present. (Tr . , p. 96) Dr. 
Anderson testified that Kersh had no pulse, was incontinent and 
r1gid, Dr. Anderson noted that Ke r sh's eyes we re s wol len and 
bloodshot. (Tr., pp. 100, 107) 

Resuscitat ion was unsuccessful and death was pr onounced at 
10: 40 pm. on January 26, 1982, Dr. Anderson rPpo rted the cause 
of d~ath as: "[A)cute myocardial infarction a nd subsequent 
cardiorespiratory arrPst and aspiration of gas tric contents into 
his lungs that resulted in retarded inhib1t1on o f adequate 
Oxygen perfusion from the breathing apparatus into his blood 
stream.• (Cl. Ex. 3) 

Dr. Anderson noted that the fa~aly consented to an a u topsy 
to find out what had happened. (Cl. Ex . )) 

George R. Zimmerman, H.D., and a boa rd certi fied pathologist, 
testif1Pd he performed the autopsy on decedent o n the morning of 
January 27, 1982. (Tr., p, 18) Dr. Zimmerman stated he was 
given a brief oral summary of the decedent ' s medical history 
prior to the autopsy. Dr. Zimmerman's autopsy repo r t states: 

£LINICAL_DATA: The deceased collapsed in t he 
entrance way to the Emergency Room. His jaw was 
tightly clenched and the arms were rigid . There 
was no spontaneous respiration, An ai rway was 
inserted. At f i rst there w~r e strong slow ca r ot id 
and radial pulses palpated about 58 to 60 per 
minute . The cardiac rhy t hm (ECG) subsequ ent ly went 
from sinus bradycardia to asystole. Resusci tation 
was unsuccessful. 

The patient was b r ought to the Eme rgenc y Room by 
his son. He had complained that his throat was 
hurling. He had fallen on the ice at t he IAA P and 
hit his head quite hard one week p reviousl y . I n 
the more remote past the patient had undergone 
cardiac catheterlzation for appa r ent cor onar y 
insufficiency. He was being t reated fo r asthma and 
hypertension. (Cl. Ex. 1) 

Fol lowing the autopsy, Dr, Z1 ,aerman ' s anatomic d i agnoses 
we r e: 

1. Coronary atherosclerosis with narrowing; 

2. Focal fibrosis of left ventr i cular myoca rdium; 

), Rheumatic myocarditis, intermediate stage: 

4. Rheumatic valvulitis, inactive; 

5. Hypertrophy o f left ventricular myocard i um, severe ; 

6 . Hypertension (clinical diagnosis); 

7. Acute congestion of viscera; 

8. Bronchial a s thma (c lini cal d1agnos1s ) : 

9. Hyaline thi c kening of basement m~mbranes of bronchi 
and bronchioles, due to asthma, s evere; 

(Cl. Ex. l) 

Dr. Zimmerman found no evidence of injury to the scalp, skull or 
brain. The report attributes death to acute myocardial infarction. 
(Cl. Ex. 1) The death certifi cate certified by Dr. Anderson on 
March 5, 1982 indicate s caus e o f dea th was acute respiratory 
distress due to ac ute epileptic s eizure as a result of a traumatic 
brain concussion. (C l. Ex. 3 1 

Dr. Anderson tes t1f1ed tha t he c hanged his initial diagnosis 
of ~eart attack after review i ng the rhythm strips of heart 
activity at the emerqency r oom and a fter receiving more information 
from the family. (Tr., p . 99 ) Dr. Anderson stated that the 
decedent's incontinence, r1g id1ty, and c lenc hed 3aw, as well a s 
the blood gases results, we r e assoc iated with seizures. (Tt ., 
pp. 100-101 ) Or. Ander son s tated t ha t decedent had been 1n for 
a c heckup fou~ to six mo~ths pr ev i ous ly and was doing well. Dr. 
Anderson rece ived periodic reports fr om the cardiology ~linic 
that was treating the deceased's bl ood pr es sure and a llerg y 
problems . • (Tr., pp. 94, 111-112) Or. Anderson stated that t he 
deceased had hypertension, asthma and a heart murmur. (Tr., pp. 
115-116) Hr. Kersh also had si c kle cell trait whic h Dr. Anderson 
believed was not signifi cant to the los 3 of the left ventricular 
function. (Tr., pp. 118-119) Dr. Anderson was o f the opinion 
that mic roscopic examination should have been made of the pons 
and medulla areas o f the brain. (Tr . , pp. 12 1- 122) 

Dr. Zimmerman testified that redness and bulging of the eyes 
was related to asphyx1al death, as was c lenching of the jaw. 
(Tr., pp. 39-40) There was no o ther evidence of convulsive 
seizure. 1rr., p. 44) Dr. Zimmerman did . not believe the heart 
activity revealed by the rhythm strips excluded a heart attack. 
He reported that tachycardia or fibrillation can correct itself 
spontaneously, and that a spasm of the artery can produce 
secondary rhythm changes. (Tr., pp. 26-28) Dr. Zimmerman 
stated that he examined the medulla and pons areas of the brain, 
which control respiration, and found no evidence of damage. (Tc., 
pp. 45-50, 64) In a rebuttal to Dr. ~nderson's conclusions from 
the c ir cumstances surrounding the death, Dr. Zimmerman reported: 

The circumstances surrounding Mr. Kecsh's demise 
are important. Hr . ~ersh's final and fatal illness 
began at home presenting itself as pain in the 
throat. The pain was so severe that he askii'dto be 
taken to the hospital. With pain of this apparent 
severity one would expect to find some abnormality 
in the neck or throat at autopsy; however, the neck 
and throat were examined 1n detail and there was no 
demonstrable abnormality. Pain from a heart 
atta~k. on the other hand, i s fr eq uently re ferr ed 
to the nec k as well as to o ther body sites di s tant 
from the heart (Cecil, Textbook of Medi c ine, 
Fifteenth Ed1t1on, page 1230). 

Support for the position that Mr. Kersh died 
from a convulsive disorder secondary to a head 
injury is elusive. There was no evidence at 
autopsy of a head in j ury. There is nothing in Hr. 
Kersh's recent history to sugges t that he suffered 
from a head injury other than that he complained of 
head aches at times. This symptom, standing alone, 
is unconvincing as evid e nce o f a head injury severe 
enough to inc ite a fatal convulsive seizure. 
Headaches are a common sign or symptom of many 
minor illnesses. They are common in patients with 
high blood pressur e , a cond1t1on for which Mr . Ker s h 
was being treated, and headac he s are also a side 
affec t of Metapr e l inhalatio n whi c h Mr. Kersh used 
to control his as thma. 

Muscular rigidity and twitching ar e not uncommon 
1n the proce s s of dying from sudden depr1vat1on of 
o xygen to the brain, whether the lack of oxygen 1s 
due to failure of the heart, to sudden obstruction 
of the breathing passages or due to some other 
mechanism. It was noted t hat Mr. Kersh's jaw was 
tigl1tly c l e nched and that hi s arms were rigid when 
he was in the emergenc y r oom; this is perhaps no t 
improperly referred to as a convulsion, which i s a 
term with broad medical meaning. However, under 
these c ircumstances muscular rigidity is not 
unexpected, and without s upportive evidence it is 
not indicative of prior bra i n damage. 

Mos t importantly, Hr. Ke r s h' s final and fatal 
il l nes s did no t begin as a convulsive diso rder, 
There i s no i ndi ca tion t hat any o f the several 
phys1c 1ans attempting t o resusc itate Hr. Kersh 
considered a convulsive disorder while they were 
tr ea ting him. There 1s no historical evidence that 
Mr. Kersh had convulsions until he reached the 
emergenc y room at whi c h time he apparently already 
had irreversible brain damage due to lack of oxygen. 
The direct and c ircumstantial evidence that Hr. Kersh 
died from a heart attack appears to override any f2' 
o ther conjec ture . (Cl. Ex. 5) If 

or. Zimmerman stated he had performed between 1500 - 2000 
autopsies and had superv i sed another 3000 - 5000 while teaching 
f o rens i c pathology at the university of Iowa. (Tr., pp. 60-6l) 
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APPL1CAOLE LIii~ 

The c laimant has the burden of pr oving by a preponderance of 
the evidence t ha t the injury of January 24 , 1982 is causal l y 
related to the death on which she now bases her cla1m. Bodish 
v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl 
v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A possibility 
is insuffic ient; a probability is necessary. Burt v. John Deere 
Water l oo Tr act or Works, 247 Iowa 691, 73 N.W.2d 732 -(1955). The
question of causal connection is esse nt1ally with1n the doma1n 
o f e xpert testimony. Bradshaw v . Iowa _Metho<li s t_Hospitnl, 251 
Iowa 375, 101 N. W.2d 167 (1960 ) . 

However, expert medical evidence must be cons ide t ••d with all 
othe r evidence introduced bearing on the causal conn~ction. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couc~ed i n de f i nite, positive or unequivocal langua~e. Sond~~.:!.~
Ferr 1s Hardware, 220 N.W.2d 903 (Iowa 1974). Howev~r, the 
expert opinion may be accepted or r c j ~c t nd, in whol e o r in pnct, 
by t he trier of fact. Id. at 907. Further, the we ight to be 
given to such a n opinionis for thP finder of fa c t, and that may 
be a f fected by the completeness of the premise given the e xp~rt 
and other surrounding circumstances. nodish, 257 Jow.J 516, 133 N.l~.2d 
867 . See also Musselman v. Centrat_•r~ i ~eho°ne Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

ANALYSIS 

The issues on appeal arise Crom the findin~ of the de pu t y 
tha t the medical evidence fails to establish that Sam Ke r s h di ed 
as a r esult of brain trauma incurred in a work-related injury. 
Claimant contends that insufficient conside r ation was given by 
the deputy to the evidence favorable to claimant's position, 
prima rily t he testimony of Dr. Anderson, who was Mr. Kersh's 
doctor a nd treated him in the hospit~l emergenc y room. 

The record substantiates the following: On Sunday, January 
24, 1982 wh i le at work, Mr. Kersh fell and hit his head. He saw 
a plant EMT that night with a complaint of a headache and wa ~ 
given aspi r in. The technician found no visible signs of cut~ or 
s welling when he examined Mr. Kersh's head. The nPxt d~y, the 
deceased followed a nor mal schedule; he took his wif e shopping, 
a te a n evening meal with his f amily, and worked a full shift. 
He complained of pain i n his arm and a headache on Monday and 
again on Tuesday. By Tuesday afternoon Mr. Kersh appeared 
unwell and had a greyish color. That night he complained of a 
burn i ng pa in i n his thr oat and was hav i ng difficulty bceath1ng. 
lie was r ushed to the hospital where he collapsed and d1ed. An 
autopsy was performed the followi ng day. On the basis of his 
e ~amination of the deceased, the pa t hologist attributed death to 
a hear t attac k . Dr. Ande rson concluded that dea th was caused by 
a br a in concussion resulting from the fall a t wor k . 

Medica l experts can and do disagree on the inf e rences and 
conclusions tha t may be drawn f r om the same set of facts and 
circumstances. In this case, however, the opin i ons of Dr . Ande rso n 
a re based on an assumption that has no support in the evidence; 
tha t Mr . Ke r sh suffered a b r ain i njury. 

Dr. Anderson formed his diagnosis after considering t he 
deceased's complaints of headache fol l owing the fall; the 
symptoms of seizure in the eme rgency room; and t he presence of 
some heart activity after Mr. Kersh collapsed . The record does 
not indicate whether Mr. Kersh nor mally e xperienced headaches, 
but Dr. Zimmerman has reported that headaches are common in 
patients who suffer high blood pressure and in ast hma t ic patients 
who use a Metaprel inhalor. Mr. Kersh was being t r eated fo r 
bot h hypertension and asthma, and he used an inhalor to facilit a te 
breathing. Dr. Zimmerman has also testified that the muscle 
rigid1ty and red, s wo ll en eyes evinced by t he deceased in the 
emergency room were attributable to asphyxia following respi r atory 
failure. The pathologist points out that Mr. Kersh ' s illness 
Jid not beg1n as a convulsive disorder. Dr. Zimmerman believed 
that the presence of heart activity in the emergency room did 
not exclude a hea r t attack, and found sufficient evidence of 
coronary atheroscleros i s and Cibrosis of the left ventr i cular 
myocardium to conclude that Mr. Kersh's death resulted f rom 
acute myocardial infarction. 

Finally, and most significantly to c laimant's contention of 
death due to head trauma, Or. Zimm~rman found no evidence of 
t rauma-induced injury to either the scalp, skull or brain or Lhe 
deceased. Although Dr. Anderson has tak e n i s sue w1th the lack 
of spec ificity in the pathology report of the brain, Dr. Zimmerman's 
testimony as to the examination sufficiently est ablishes the 
~r edibility of his findings. 

FINDINGS OF FACT 

l. On January 24 , 1982 the deceased, Sam Kersh, fell while 
work1ng for defendant employer. 

2. Mt, Kersh told the plant EMT he had st ruck his head and 
complained of a headache. 

3. The technician found no signs of cuts o r s welling on the 
head. 

4 . Mr. Kersh completed his shift and worked again t he 
following night. 

5. 0~ January 26, 1982 Mr. Kersh was t ake n t o the hos pital 
w1th complaints of throat pain. He was experiencing brea th ing 
d ifficulties. 

6. Mr. Ke r sh co llapsed and died at the hosp ital . 

7 . An autops y was pe rf o rmed on Ja11ua ry 27, 198 2 . 

8 . No t r auma t o t he s kull o r brain was i ndi ca t ed . 

9. The deceas ed s uf fe r ed f rom cor o na ry arthe rosc l e r osis a nd 
focal fi brosi s of the left ~entricular myoca rd ium . 

10. Sam Kersh died as a result 0 ( an acute myocatdia l 
i nf ar ction. 

11. The heart attack was not c-111<1al ly re l at••, I tr, hi -; employment. 

CONCLUSIONS OF LAW 

WHEREFORE, c l aima nt has f ail~d to susta in her bu rden of 
p r oof tha t t he deceased ' s fall of .J;inuary 24 , 1982 is the cause 
of the ~eath on whtch she now h J~•-~ her claim. 

TIIERE FORE, t he proposed dee i s 1,rn o ( tti,• dt?puty is ,1(fl rm•' <l. 

O IUlP.11 

THEREFO!lE, i t i s ordered that th,! c la imant takP nothinJ as l 
resul t o f Lnese proceedings. 

That each party shall bea r rl1<' , c 0wn co ~t,; as coat , 11w 1 10 
Industrial Commissioner Ruic ';01) 1. l l. 

Signed and filed t his __l~ _ d<1y o l .July , 19ll4. 

BEFORE TBE IOWA INDUSTRIAL COMM ISSIONER 

GARY L. KEYS, 

Claimant, 

vs . 

CBAMBERLAIN MANUFACTURING 
CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

File No . 654811 

A P P E A L 

D E C I S l O N 

FILED 
1'UG 2 7934 

IOWA INDUSIRIAl COMMISSIONER 

By order of the industrial commissioner filed June 27, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86 . 3, Code of Iowa, to issue the final 
agency decision on appeai in this matter. 

Defendant appeals and cla imant cross-appeals a review
r eopening dec ision . 

The record on appeal consists of the transcript: c laimant's 
exhibits 1 through 17; and defendant's exhibits A, B, and c, all 
o f which evidence was considered in reaching this final agency 
decision . 

Neither party filed briefs. 

The result of this final agenc y decision will be the same as 
tha t reac hed by the hearing deputy. 

The review-reopening decision awarded 78 3/ 7 weeks of 
healing period at t he rate of $183 . 82 per week and awarded 85 
weeks permanent partial disability at the same rate, as well as 
ce rtain medical and hospital benefits. 

According to the pre- hearing order, t he iss ues t o be hea rd 
were ( 1) Whether there was a causal relationship between the 
injury and the subsequent disability, (2) If so, the extent o f 
the healing period a nd permanent partial disability, and 
(3) 0 85 . 27 ." 

The treating doctor found a causal relationship between the 
work and the resulting condition and he found a permanent 125 
partial impairment. Bia opinion was taken by the hearing deputy 
over that of the examining physic ian, which seems t o be the 
proper measure i n this case . The record shows that the hearing 



deputy thor oughly reviewed the record as it related to industrial 
disability and made a correct finding. Therefore, the result 
reached by the review-reopening decision will be retained, but 
the findings of fact and conclusions of law are those of the 
undersigned. 

FINDINGS OF FACT 

1. Cl aimant hurt himself at work for the employer on 
October 31, 1980 when he was pushing loaded cases down a conveyor. 
Bis pain was in the low back. 

2. Claimant was treated for his low back condition by P. 
Thomas McGarvey, M.D., by Thomas F. Thornton, Jr., M.D., and by 
John R. Walker, M.D. 

3. or. Walker recommended surgery for a herniated lumbar 
disc, but claimant refused to have such surgery. 

4. Claimant was also examined by Richard F. Neiman, H.D. 

s. Considering the conflicting opinions of ors. Walker and 
Neiman and Gillman, claimant is found to have a moderately 
severe permanent partial impairment. 

6, Claimant was 27 years of age at the time 
and his work background included general labor. 
11th grade of high school. 

CONCLUSIONS OF LAW 

of the hearing 
He finished the 

Claimant sustained an injury which arose out of and in the 
course of cyis employment on June 27, 1984. 

Said injury resulted in a permanent partial disability to 
the body as a whole for industrial purposes of seventeen (17) 

percent. 

Claimant is entitled to a healing period of seventy-eight 
and three-sevenths (78 3/7) weeks. 

ORDER 

WHEREFORE, defendant is hereby ordered to pay healing period 
benefits unto claimant for a period of seventy-eight and three
sevenths (78 3/7) weeks at the rate of one hundred eighty-thr ee 
and 82/100 dollars ($183.82) and to pay permanent part ial 
disability weekly payments unto cl aimant at the same rate for a 
period of eighty-five (85) weeks, accrued payments to be made in 
a lump sum, with statutory int e rest from January 26, 1984. 

Defendant is further ordered t o pay the following medical 
and hospital bills: 

T. r. Thornton, Jr. 
J . R. Walker, M.D. 
P. Thomas McGarvey, M.D. 
Schoitz Bo.spital 
Richard Neiman, M.D. 
Mercy Hospital 

$ 45 . 00 
813.00 

25.00 
1,592.56 

85.00 
44 8.00 

Costs are charged to the defendant in accordance with 
Industrial Commissioner Rule 500-4.33 and shall include an 
expert witness fee of one hundred fifty dollars ($150) payable 
to John Walker, M.D. 

Defendant is ordered to file an activity r eport within 
twenty (20) days from the date below. 

Signed and filed this .:J.. ?~ay of August, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GARY L. KEYS, 

Claimant, 
FILE NO. 654811 

REVIEW-
vs. 

CHAMBERLAIN MANUFACTURING 
CORPORATION, iF~ P ~NENe 

Employer, 
Self-Insured, 
Defendant. 

D EJ~NLJ6 ~ N 

JJNA IIIOOSJPJM. ~QftR 

Thi~ is a pro~eeding in rev~ew-reopening brought by Gary L. Keys, 
the claimant, against Chamberlain Manufacturing Co rporation, his 
employer and holder of a valid certificate of exemption as 
contemplat~d by section 87.11, Code of Iowa, under the Iowa 
Workers' Compensation Act by virtue of an admitted industrial 
injury whi ch occurred on October 31, 1980 resulting in a period 
of temporary total disability of eight and one-seventh weeks at 
the agreed weekly rate of $183.82 with the claimant returning to 
gainful employment on December 29, 1980. 

This matter was heard in Waterloo, I owa on June 17, 1983 and 
considered as fully submitted at the conclusion of the hearing. 

Based upon the undersigned's notes, the record in this 
matter consists of the oral testimony of the claimant Fanny 
Keys, his mother, and John Seaggins; claimant's exhibits 1-17• 
defendant's exhibits A, Band C, together with the evidentiar~ 
depositions of John Walker, M.D . and Richard Neiman, M.O . 

The issue is the nature and extent of claimant's disability, 
i f any. 

There is sufficient c redi ble evidence contained in this 
deputy's notes to suppo rt the following statement of facts: 

Claimant, single, age 27, began his employment activities 
f o r the defendant employer in February 1980 as a tap machine 
operator. Claimant described his work activities as requiring 
him to inse r t a finished shell into a box and as these cases of 
shell s are fi lled he is required to push them down a roller 
conveyor. Shortly after commencing this activity, claifflan t 
began to e xperience low back discomfort in March and August of 
1980. (Defendant's exhibit C) On October 31, 1980 while attemptino 
to push three or four cases of shells down the conveyor claimant 
developed sharp low back pain. Confusion exists in thi; reco rd 
as to the exact day of this occurrence; however, the memorandum 
of agreement filed by the defendant employer admits that an 
inj~ry did occur and did arise out of and in the course o f 
claimant's employment. 

Claimant began to lose time from work based upon the find ings 
of Thomas McGarvey, M.O. (Claimant's e xh ibit 2)) Or . McGarvey 
felt the need for an orthopedic consul tation and or. Edward J . 
Sitz reported his findings, in part, as follows: (Cl. ex. 1 ) 

Office visit: The patient returns as requested. 
He says that the prescription bothered his stomach 
and he only took 2 or 3 of them . I still feel that 
his symptoms are basically those of muscular low 
back strain with no evidence of nerve root irritation. 
I f _el that he can return to work now and he is 
given a slip for a RTW as of tomorrow, December 20, 
Tuesday . The patient mentions that he isn't due to 
return until next Monday as there is a holid~y 
break but I date RTW as of tomorrow anyway, December 
30. He should use Bufferin if the Norgesic bothers 
his stomach and he's to continue to use local heat 
for the muscular symptoms of the low back. RTO prn. 

Claimant returned to work January 5, 1981 wi thout restric-
tions and began to experience pain upon work activity. Defen
dant sent the claiman t to Thomas F. Thornton , Jr., M.D., who 
indicated that an orthopedic examination should be undertaken. 
(Cl. ex. 4 ) This apparently was not done. 

Claimant resigned his position on January 30, 1981. 

Claimant was next seen by John Walker, M.D., who reported on 
July 17, 1981, in part, as follows: (Cl. ex. 3) 

OPINION: This patient has a very, very acute low 
back situation. There are some congenital anomalies 
which are not causing his pain, but cont ributes to 
it, of course, because a back like this just 
doesn't stand up well under heavy wor k. I believe 
that this man is probably going to end up having 
surgery on his low back unless some marked improve
ment can be obtained through conservative therapy. 
He should definitely be hospitalized and treated 
with traction and physical therapy and a complete f26 
conservative regime before anything is attempted, 
however. 

At this point, he is 100\ disabled for any work. 
As far as the cervica l spine is conce rned, he has 

I 
I 

l 
I 
I 
I 
I 
[ 

l 
( 

l 

l 
I 
I 



1 

J 
I 
I 
I 
I 
I 
I 
1 
] 

I 

probably sprained his neck pushing these heavy 
objects and this is not a big factor. It would 
seem to me that perhaps the Chamberla in doctors 
should get ahold of this man and try to treat him 
and get him well, however, I will let you decide 
what is best for the patient as far as all are 
concerned. 

Claimant commenced this proceeding on August 20, 1981 
following a period of hospitalization in July ordered by Or. 
Walker, who saw the claimant on an irregular basis during late 
1981 and early 1982. (Cl. ex. 13) 

Dr. Walker, following an April 19, 1982 examination reported, 
in pact, as follows: (Cl. ex. 3) 

From what I see of his examination today, I don't 
see how at 27 years of age he is going to go 
through l!fe with this type of a back with no more 
motion and with this much pain and discomfort. I 
don't think that we have carried out full treatment 
measures and I think that surgery is a very genuine 
probability in the low back region. For this 
reason, I believe that the 8\ permanent, partial 
disability at this time does not stand up and 
should be retracted. 

In the meantime, I have given him an appointment to 
return to see me in two months and he may call 
sooner than this if he has any suggestions. 

In his deposition Dr. Walker indicated that he recommends a 
myelogram to confirm his opinion that claimant "has a midline 
herniated lumbar disc with sciatica in both legs now." (Depo
sition page 13, line 18) 

Claimant has refused this operative procedure. (Oepo. p. 15, 
1. 23) Dr. Walker concluded that surgical intervention would 
reduce claimant's impairment from 28 percent to 20 percent 
should the claimant choose to undergo surgery. (Depo. p. 16, 11. 
16 to 24) 

Indicative of the medical problems presented in Or. Walker's 
testimony: (Depo. p. 17, 11. 1-5) 

A Well, I believe that he has a disc problem, 
and because of the instability and congenital 
anomaly he needs a fusion of L-4, L-5 and the 
sacrum. And this I think would get him out of what 
l consider to be the bad trouble that he seems to 
be in now and put him into an employable range, I 
believe. 

In November of 1982, Richard Heiman, M.O., an Iowa City 
neurologist, reported his findings to the defendant as follows: 
(Def. e ... A) 

I apologize in not getting back to you in rega rd to 
the studies on Mr. Gary Keys. The EMG studies 
performed on October 6, 1982, revealed no evidence 
of ruptured disc. The radiologist thought there 
might be some mild encroachment as far as the 
lateral recesses at L5-Sl. I have carefully looked 
over the CT scan and in fact have shown this to one 
of my senior orthopedic consul tants, Or. Webster 
Gelman. It is our mutual opinion that the CT scan 
of the spine is absolutely negative. At the 
present time, l do not think this patient has 
anything more than a mild strain of the back. I 
think he should go back to work. The figure of 30\ 
disability for him is absolutely absurd. There is 
no way that he would qualify for this level of 
disability. l would suggest he return to work, 
perhaps to a job which requires less vigorous 
lifting, however, I think he could certainly handle 
a weigh t restriction of 35-50 pounds. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 31, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Bo~~s, 236 Iowa 296, 18 N.W.2d 607 (1 945). A 
possibility is lnsu icient; a probability is necessary. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 H. W.2d 732 
(1955). The question of causal connection is essentially within 
the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 H.W.2d 167 (1960). 

In applying the foregoing legal precepts to the matter at 
hand, 1t 1s clear that the claimant has established that a 
portion of his current lumbar abnormality is traceable to the 
industrial episode under review. 

Based upon his rather passive activities since this episode, 
together with his demeanor during the hearing, it is apparent to 
the undersigned that this claimant lacks motivation. It is 
further clear that this claimant has a preexisting spinal 
abnormality which has been aggravated by this industrial accident. 

Wh ile a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the ti■e of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 H.W.2d 756 
(1956). If the clai■ant had a preexisting condit ion or disa
bility that is aggravated, accelerated, worsened or lighted up 

so that it results in disability, claimant is entitled to 
recover. Nicks v . Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812 (1962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 H.W.2d 591 (1960). 

In light of the foregoing , it is found that the claimant has 
a functional impairment of 12 percent to the body as a whole 
chargeable to the episode of October 31, 1980. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899 (1935) as follows: "It is therefore plain 
that the legislature intended the term 'disability' to mean 
'industrial disability' or loss of earning capacity and not a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal man.• 

In applying the foregoing legal principles to the case at 
hand, it is concluded that the claimant has an industrial 
disability of 17 percent to the body as a whole. 

Claimant's he~ling period requires determination . Claimant 
is required to provide supportive medical evidence in corroboration 
of his allegation that he is unable to perform acts of gainful 
employment. 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 H.W.2d 732. The opinion of experts need 
notbe couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
pact, by the trier of fact. Id. at 907 . Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be uffected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 H. W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

Accordingly, it is found that claimant was unable to work 
beginning on July 17, 1981 and continuing until November 8, 1982 
at which time Dr. Neiman suggested a return to work. 

Claimant's medical expenses incurred during 1981 and 1982 
are casually related to the injury and are found to be the 
responsibility of the defendant, with the excPotinn of thp 
charges of Thomas E. Dahl, o.o., whose December 1980 treatments 
overlapped the care being offered py the defendant. 

WHEREFORE, after having seen and heard the witnesses in open 
hearing and after taking into account all of the credible 
evidence contained in this record, the following findings of 
fact are made: 

1. That this agency has jurisdiction of the persons and the 
subject matter. 

2. That the claimant sustained an admitted industrial 
injury on October 31, 1980. 

3. That in addition to the eight and one-seventh weeks of 
entitlement previously paid, claimant is entitled to a healing 
period from July 17, 1981 until November 8, 1982 or 78 3/7 weeks . 

4. That claimant 's rate of weekly entitlement is $183.82. 

5. That the c laimant has a preexisting spinal abnormality 
which was aggravated by the industrial accident. 

6. That as a result thereof, claimant has a functional 
impairment of 12 percent to the body as a whole chargeable to 
this defendant. 

7. That claimant's industrial disability is found to be 17 
percent to the body as a whole. 

8. That claimant' s medical expenses remain unpaid. 

WHEREFORE, IT IS ORDERED that the defendant pay the claimant 
a healing period of seventy-eight and three-sevenths (78 3/7) 
weeks at one hundred eighty-three and 82/100 dollars ($183.82) 
per week beg inni ng on July 17, 1981 together with statutory 
interest from the date due payable in a lump sum. 

IT IS FURTHER FOUND that beginning on November 8, 1982 
defendant is ordered to pay the claimant an eighty-five (85) 
week period of permanent partial disability at the weekly rate 
of one hundred eighty-three and 82/100 dollars ($183.82) together 
with statutory interest. Past due payments are payable in a lump sum. 

Defendant is furthered ordered to pay the following medical expenses: 

T. A. Thornton, Jr. 
J. R. Walker, H.o. 
P. Thomas HcGarvey, M.0. 
Schoitz Hospital 

$ 45.00 
813.00 

25.00 
$1,592.56 127 



Richard Ne iman, M. D. 
Mercy Hospital 

85.00 
448.00 

Costs are cha rged to the defendant i n acco rdance with 
Industrial Commi ssioner Rule S00-4, 33 and shall include an 
expert witness fee of one hundred fifty and no/100 dollars ($150,00) 
payable to John Walker, M.D. 

Defendant is orde red to file an activity report within 
twenty (20 ) days from the dafe below. 

Signed and filed thisJ_k_ day of January, 198 4. 

Mr . Jay P. Roberts 
Attorney at Law 
528 West Fourth 
P . o. Box 1200 
Waterloo, Iowa 50704 

M LLER 
INDUSTRIAL COMMI SSIONER 

i te 1 

BEFORE THE 10\'IA INDUSTRI.\L COMMI SSIONER 

ROBERT W. KINCAID, 

Claimant, 
~ 

claimant joined a labor union and rec~ived various construc tion 
job assignments through the union hall. He began wor king f or 
defendant employer on June 20, 198l. (Tr., pp. 12-14 ) Cla imant 
testified his job was to tend the bricklaye r s. His dut ies 
included providing the bricklayers with blocks, equipment and 
~ortar. Claimant stated he moved blocks weighing approximately 
20 pounds each from one part of the building to another. (Tr., 
pp. 14-15) On July 20, 1981, c laimant was building a scaffolding 
for the bricklayers. As he moved a six foot section of steel, 
he twisted his back. (Tr., p. 18) Claimant testified he 
suffered a sharp pain in the middle of his back above his belt. 
He reported the injury to his supervisor and then work~~ foe the 
next several days. (Tr., pp. 18-19) Claimant st ,t,,d ►,,,, 
condition worsened until he could bar~ly walk. On July 23, 
1981, he went to St. Luke's Medical center and was x-rayed. The 
emergency room record notes claimant complained of pain in the 
upper lumbar region. X-rays of the lumbosacral spine were 
normal, and rest, heat and massage were advised. (Claimant's 
Exhibit ll Claimant s ~w James D. Smith, D.C., on July 24 , 1981, 
complaining of pain in his lower back with standin~ or slrain. 
Dr. Smith diagnosed the complaint ~s a sprain of the lumbar 
;pine and initiated chiropractic treatment. (Cl. Ex. 1) Dr. 
~mith 's records indicate claimant received 16 treatm~nts in July 
1nd l\ugui.l of 191!1. (Cl. Ex. 1) Claimant test i fied that the 
chiropractic treatments relieved his pain. (Tr., p. 20) In 
l\uqu~t of 1981 claimant was referred by defendants to l\lbert O. 
Blenderman, M.D., an orthopedic surgeon. (Tr., p. 21; Defendants' 
Ex. c, p. 2) Or. Blendecman examined claimant on August 24 , 
1981 and reported: 

At first when he had his mid-lumbar spine pain, 
he says the discomfort was only in the midl ine of 
the lower back and gradually started radiating 
anteriorly to go into the groin area . Now, however, 
he says the groin pain has subsided, but he does 
have a little pain radiating around the crest of 
the pelvis to the front of the lower abdomen, 
although this discomfort is mild in degree and 
1etting better. 

However, hr says he i s still unable to move the 
back normally because of pain and he says he still 
has a mod~r~te deJree of discomfort. The discomfort 
is al ways located in the mid-lumb11r region a'l yet 
and does not ~o into either leg. 

On physical examination the patient is a rather 
short, stocky individual, who has limitation of 
motion on flexion, lateral bending right and left 
and hyperextension. He bends forward to 45 degrees, 
then complains of discomfort in the mid-lumbar 
area, mild in degree. Any effort to oo furthPr 

vs. 
Fi le No. 676214 

A P P E A L 

F f L.' E D produces increased discomfort in the mid-lumbar 
regi on. In addition, the patient states it gives a 
tight pulling sensation in the lower back, SEEOORF MASONRY, 

Employee, 

and 

WAUSAU INSURANCE COMPANY, 

Insurance Ca rri er, 
Defendants. 

STATEMENT OP THE CASE 

JUL 13 1984 

UNA UIIWIUM. Clllltsm~ 

Defendants appeal from a proposed revi~w-ceopening decision 
wherein claimant was awarded permanent partial disability 
b~n~fits and medical costs. 

The record on appeal consists of the transcript of the 
review-reopening proceeding, claimant's exhibit 1, defendants' 
~xhibits A thro,1gh C, and the briefs and filings of the parties 
~n app<!al. 

ISSUE 

The sole issue en appeal is whether chiropractic expense 
L,curred by cl,,imant after l\ugust of 1981 are chargeable to 
,,![,,mlan l5, 

REVIEW OP THE EVIDENCE 

Th<! parties stipulate that the applicable rate of compensation 
1s $245.05 pee ~eek, and that medical costs at issue are fair 
,nd reasonable. (Transcript, page 2) 

Claimant is a 37 year old married man with one child. He 
has nine years of formal schooling and a GED which he obtalned 
while in the navy. (Tr., pp. 5-7) Claimant's previous work 
experience h3S been in general labor and truck driving. He 
served in t he navy as a machinist's mate and worked for ten 
years on the kill floor and in offal packing for Iowa Beef 
Pack~rs. (Tr., pp. 8-12) When he left the packing plant, 

He bends to the le ft and rig h t about 15 to 20 
degrees, then complains of mid-lumbar spine pain, 
but no leg pain. 

He has no muscle spasm in the back, but complains 
of pain on pressure over the 2nd, 3rd and 4th 
lumbar vertebrae; though he has no pain on palpation 
over the muscles on either side of the midline at 
these levels, 

He has no pain on sacroiliac stress and no pain 
on palpation in either sciatic notch, 

Straight leg raising 
tight pulling sensation 
leg pain or back pa i n. 
normal and sensation is 
extremities. 

to 90 degrees produces a 
in the lower back, but no 
The patient's reflexes are 
normal on both lower 

All muscles appear to be functioning normally on 
both lower extremities. 

Hiltlple x-rays of the lumbar spine were taken 
here in our office on this date. 

These x-rays ace considered with1n normal 
limits, there being no evidence of recent or old 
fracture, no evidence of disc narrowing and no 
evidence of a pedicle defect or other bony defect 
in the lower back. 

Oll\GNOSIS: LUMBAR LlGAMEHT STRAlN IN THE RECOVERY 
PHASE. 

Discussion: As far as treatment is concerned, I 
would feel that the patient would benefit by use of 
some back exercises. 

1 think it is a matter of time befor e the 
patient can return to his usual job, but at the 
present time do not feel he can return to the 
heavy-duty lifting that is involved, unless the 
company can put him back on some type of very light 
work - where lifting not to e xceed 25 o r 30 pounds 
is required. Even this amount of lifting should 
not be repetitive throughout the entire day. (Cl, 
Ex. l) 
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Dr. Blenderman advised hot tub soaks and exercises. He saw 
claimant on September 14, 1981 and noted that claimant complained 
that the back pain was worse and now extended up to the mid
thoracic area. Dr. Blenderman stated there was no evidence of 
disc herniation and recommended the use of a high Taylor corset 
as a back brace. (Cl. Ex. 11 Claimant testified that he asked 
defendant employer for another doctor as he felt Dr. Blenderman 
was not helping him. (Tr., p. 22) On September 8, 1981 claimant 
had been notified by defendant insurer that further care by Dr. 
Smith was unauthorized . (Def. Ex. A) following claimant 's 
request for a different doctor, he was referred to William P. 
Isgreen, M.D., a neurologist. (Tr., p. 22; Def. Ex. II) Dr. 
Isgreen evaluated claimant on September 30, 1981 ,nd r,: ported: 

Examination of the musculoskeletal system shows 
a man who arises from a chair in a somewhat stiff 
fashion. However, once he gets going, he walks 
without undue problem. Re gest [sic) on his heels 
and his toes without difficulty. I can detect no 
weakness in any of the muscle groups. There is no 
loss of coordination. There is no evidence of 
atrophy. 

The myotatic responses are symmetrical in the 
arms. They are asymmetric at the knees. The right 
knee jerk is simply not as active as the left. lt 
is active and it is there, but it' s not as active 
as its brother on the left. Both ankle jerks are 
present and equal. The toes are downgoing. 

Examination of the dorsal and lumbar spine shows 
some point tenderness at the mid-dorsal area. 
There is diffuse tenderness in the lumbar area. 
Straight-leg raising is acceptable to 90°. 

DISCUSSION: 

Curiously enough I do find a very mild defect in 
the reflexes with the right knee Jerk a little less 
than the left knee jerk. 1 did this several times 
and rather carefully, and even th~ patient and his 
wife noticed the difference. 

It could be that the L-3 root has been comprnmised 
mildly. I don't get that story out of him though. 
However, he is tired of sitting around and having 
pain. I really don't blame him, and 1 would be 
tempted to put him in the hospital and in addition 
to a myelogram get an EMG and certainly an MMPI. 

IMPRESSION: 

Low back strain with mildly abnormal neurological 
examination. (Def. Ex. A) 

On November 3, 1981, Or. Jsgreen reported that the results 
of the EMG and MMPI were normal and that c laimant had no neurological 
~vidence of impairment. (Def. Ex. A) Claimant continued to be 
treated by Dr. Blenderman in October and November of 1981. On 
November 23, 1981, or. Blenderman released claimant from his 
care and reported the following conclusions: 

He still has a multiplicity of complaints, 
namely - pain in the lower thoracic region rediating 
around the rib cage and then going down into the 
groin region bilaterally, pain in the lower back 
with an aching sensation going into the back of 
both legs and an occasional sensation of numbness 
and tingling in the legs. Re says he cannot do any 
work because of the discomfort in the back and the 
le~s. He says that even if he goes shopping with 
his wife and stays up for several hours he has 
increased pain in the areas described above. 

The other day he said he tried to wash and wax 
his car and this put him in bed for three days. 

Ris examination this date reveals pain on 
palpation all the way from the lower thoracic 
through the lower lumbar region on pressure in the 
midline, as well as over the adjacent muscles 
throughout this area. 

He also says he has mild discomfort on palpation 
in both sciatic notches. 

Straight leg raising to 70 degrees intensifies 
the lower back pain and produces an aching sensation 
1n the posterior legs, expecially the one being 
raised. Reflexes and sensation, however, are 
normal. 

Range of motion of the back is minimally limited 
on flexlon, extension or lateral bending right and 
l e ft. However, all maneuvers, according to the 
patient, give pain in the areas previously described. 

The patient ► hinks that over a lengthy period of 
t ime the discomfort in his back ls somewhat better 
than when I first saw him, though not all that much 
better. I told the patient I had nothing further 
to offer fro• an orthopedic standpoint. All of his 
tests have been fo~nd to be within normal limits 
and he has had the benefit of a second opinion from 

Doctor Isgreen, who is unable to account for the 
patient's discomfort. 

He has had various medications, none of which 
have seemed to materially improve his condition. 

The patient wants to know what he should do if 
he continues to have his pain and also wants to 
know how he is going to live if he does not have a 
job to return to, since the company has already 
left Sioux City and he has no other means of making 
any money, other than his disability benefits. 

I told him that this was a very definite problem 
for him, but unfortunately, I cannot get him a new 
job, nor can I continue his benefits indefinitely. 
I told him, therefore, that I would give him a 
disability rating of 7 percent of the spine. 

I further suggested that he should contact 
Vocational Rehabilitation in South Dakota in an 
effort to gain some type of retraining. He has had 
a 12th-grade education and should therefore be 
rather easily retrained for some type of office 
work or sales work, which he should be able to 
carry out without too much difficulty. 

The patient asked if the insurance carrier would 
send him to someone else and I told him I had no 
knowledge as to whether they would or would not do 
this, but I would mention it in my report and he 
could contact the insurance carrier about this. 
However, I told him that he had already had two 
opin ions, we have not been able to find anything 
conclusive and would doubt that another opinion 
would give much further information; though if the 
insurance carrier wished to pursue this further, I 
certainly had no objection to them referring him to 
another physician of their choice. 

we are therefore DISCHARGING the patient as of 
11-23-81. 

Claimant testified that following his discharge by Dr . Blenderman, 
he continued to suffer pain in his back which was increased by 
any physical labor he attempted at home . (Tr., p. 27) Dr. Smith ' s 
billing records indicate claimant resumed chiropractic treatments 
on November 30, 1981 and continued weekl y care under Dr. Smith 
through April 26, 1983. The records reveal an unpaid balance of 
$485.00 as of the /\pril 1983 date. (Cl. Ex. 1) Claimant 
testified that his temporary compensation benefits were terminated 
in November or December of 1981. (Tr., p. 22) Atter or. Blenderman 
•uggested vocational rehabilitation, claimant visited the 
rehabilitation office in Yankton, South Dakota. He underwent 
testing and took some basic education courses in Mar ch 19B2 to 
prepare for computer training. In August 1982 claimant entered 
a two-year course of study in computer programming at Western 
Iowa Technical School. (Tr., p. 25) At the time of the hearing, 
claimant had completed one year of that program. He testified 
~hat the vocational rehabilitation office paid his tuition and 
transportation expenses. Claimant stated he had not received 
compensation benefits from defendant insurer for his rehabilitation 
training. (Tr ., p. 25) Claimant testified he was able to go to 
school in August of 1982 as he was paid a lump sum for 20 weeks 
by defendant insurer. (Tr., p. 26) 

In May of 1983 claimant was once again evaluated by Dr. lsgreen, 
who noted claimant was seeing a chiroprac tor for the pain he 
experienced. Dr. Isgreen found no evidence of neurological 
impairment and recommended a lumbar CT scan . (Def. Ex. A) On 
June l, 1983, Dr. Isgreen reported the CT scan revealed evidence 
of mild degenerative disc disease at several levels. Dr. Isgreen 
1id not believ~ the condition was trauma associated. (Def. Ex. A) 
rn June of 1983, claimant was again examined by Dr. Blenderman 
who also noted that claimant had been under the care of a 
c hiropractor. Dr. Blenderman reported that x-rays of the 
thoracic and lumbar spine revealed scoliosis and spurring in the 
thoracic spine area. The CT scan indicated bulges at L4-5 and 
L5-Sl, and Dr. Blenderman believed the bulges represented a 
spondylosis or somP degenerative change in the disc. (Cl. Ex. 1) 
In .June of 1983, claimant also consulted llorst G. Blume, M.D., a 
neurosurgeon, who reported the results of claimant's examination 
by his partner, a Dr. Rojas. 

There is evidence of spondylosis and spondylar
throsis in the thoracic spine by x-ray, which was 
already present in 1981 , so as far as the pain in 
the thoracic spine is concerned, this is definitely 
an aggravation of a pre-existing condition; however, 
no arthritic or spondylotic changes were seen in 
the lumbar spine x-rays so we can make the presump
tion that the low back pain is also directly 
related to the accident sustained but there was no 
pre-existing condition that we know of. 

It was Doctor Rojas' impression that the patient 
could not go back to his former occupation as a 
heavy construction worker but may become a candidate 
for re-training for light activity. You asked in 
regard to the extent or rating of any permanency: 
the patient has a disability to the body as a whole 
of 8-10\ temporary, but it seems that this may 
become permanent since the accident relates back to 
1981 and no significant improvement in his condition 
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has been obtained. (Cl. Ex. 1) 

Claimant testified that prior to his work-related inJu r y he 
had only childhood diseases and pneumonia. He had a physical 
e xamination just before taking the job with defendant employer 
and had no physical problems. Prior to his injury he did body 
wor k on cars and refinished furniture for a hobby. He also did 
the handy work foe his mother and his mother-in-law. (Tr., pp. 
15-17) Claimant statPd he was no longer active in his hobbies 
~nd his wife now did all the work around the house. He has • 
constant back pain 3nd does not do much bending or lifting. (Tr., 
pp. 28-30) 

Ann Kincaid, claimant's wife, testified that claimant no 
l onger did the yard work or heavy scrubbing. She stated claiman t 
doesn't roller skate or ride his bicycle now. Mrs. Kincaid 
noted that claimant's walk was different, and he has put on 
weight. (Tr., pp. 33-34) 

APPLICABLE LAW 

Section 85.27, Code of Iowa, provides: "The employer, for 
all injuries compensable under this chapter or chapter 85A, 
shall furnish reasonable surgical, medical, dental, osteopathic, 
chiropractic, pod1atric, physical rehabilitation, nursing, 
ambulance and hospital services and supplies therefore and shall 
allow reasonably necessary tr~nsportation expenses incurred for 
such services.• 

Industrial Commissioner Rule 5U0 - 4.JJ states in relevant 
part: 

Proof of payment of any cost shall be filed with 
the industrial commissioner before it 1s taxed. 
The party initially paying the expense shall be 
reimbursed by the party taxed with the cost. If 
the expense is unpaid, it shall be paid by the 
party taxed w1th the cost. Costs are to be assPssed 
at the discretion of the deputy commissioner or 
industrial commissioner hearing the case unless 
otherwise required by the rules of civil procedure 
governing discovery. 

AN/\LYSIS 

This appeal arises from a proposed decision filed December 
30, 1983 in which the claimant was awarded compensation benefits 
based upon a finding of 15 percent permanent partial disabi lity 
as a result of a July 20, 1981 work-related i n jury. The prior 
issues of causation and extent of disability, as well as vocational 
rehabilitation benefits have not been renewed on appeal, and the 
deputy's findings are incorporated into this ruling. 

Defendants contend on appeal that claimant is not entitled 
to payment for the cost of Dr. Smith's chiropractic treatment 
after August of 1981. Defendants maintain that such treatment 
was clearly unauthorized and cannot be construed as emergency 
medical treatment since it continued from November of 1981 to 
August of 1983. 

Under the provisions of section 85.27, Code of Iowa, the 
employer is obligated to furnish reasonable medical services to 
the injured employer. Defendants had initially paid for chiro
practic treatment by Dr. Smith, and term inated authori za tion of 
Or. Smith's care only because they had designated Dr. Slenderman 
as the treatin~ physician. When Dr. Slenderman discharged 
claimant from his care in November of 1981, four months after 
the injury, he did not report that claimant was ready to re sume 
his regular work duties or that no further medical treatment was 
indicated. He did report to defendants that claimant continued 
to suffer debilitating pain; that he could do nothing further 
for claimant; and that claimant was seeking referral for further 
medical care. There is no indication in the record that defendants 
at that time or during the following 16 months offered claimant 
1lt~rnative medical services although they knew or should have 
known through the rPports of Dr. Blenderman that claimant 
helieved he was in need of further medical assistance for his 
pain. It was only after claimant's treatment had been abandoned 
hy or. Slenderman that claimant returned to the care of or. Smith. 
rhe record substantiates that claimant continued to experience 
back pain ~h1ch limited his activities during 1982 and 1983, a 
period for which claimant has been awarded permanent partial 
di1ability benefits. Claimant received some relief from this 
pain through chiropractic treatment as he made commendable 
effort to gain new vocational skills. The evidence supports a 
finding that claimant is entitled to the costs of such ca re . 
Claimant has submitted an unpaid bill from Dr . Smith in the 
amount of $485.00 which covers treatment from November 30, 1981 
to April 26, 1983. Such amount was stipulated as fair and 
reasonable and is chargeable to defendants. 

FINDINGS OF FACT 

1. Claimant is a 37 year old married man wi th one dependent. 

2. Claimant has a GED. 

3. Claimant's previous work experience was in the areas of 
~eneral labor and truck driving. 

4. Claimant incurred a back injury on ~uly 20, 1981 while 
working for defendant employer. 

s. Claimant received chiropractic care from Dr . James Smith 
through August of 1981. 

6. Defendants referred c laimant to Dr. Albert Blenderman in 
August of 1981 and terminated authorization of care by Dr. Smith 
after August 1981. 

7. Dr. Slenderman treated claimant for pain in the thoracic 
and lumbar spine region until November 23, 1981 at which time he 
discharged claimant from his care. 

8 . Claimant continued to suf f er back pain which was causally 
related to his July 1981 work injury. 

9. Cl aimant discussed his concern for continuing medical 
treatment wi th Dr. Slenderman . 

10. Defendants did not offer cl aimant alternative medical 
services after his discharge by Dr. Blenderman. 

11. Claimant returned to the care of or. Smith in November 
of 1981 and r eceived wee kly chiropractic treatments for relief 
of his back pain. 

12. Claimant has been engaged in a voca tional rehabilitation 
program since March of 1982. 

13. Claimant is ent itled to healing period benefits from 
July 20, 1981 t o Novembe r 24, 1981. 

14 . Claiman t is ent itled to compersation benefits based upon 
a finding of 15 percent permanent partial disability. 

15. Cla imant is entitled under the provisions of section 85.27 
The Code , to payment of chiropractic expenses incurred between ' 
November 30, 1981 and April 26, 1983. 

16. The applicable rate of compensation is $245.05 per week. 

CONCLUS IONS OF LAW 

WHEREFORE, i t is found: 

Claimant has established that his injury of July 1981 is the 
cause of the disability on which he now bases his cl aim. 

Claimant is entitled to healing period benefits from July 
20, 1981 to November 24, 1981. 

Claimant is entitled to permanent pa rtial disability resulting 
from his injury of July 20, 1981 of 15 pe rcent. 

Cl aimant is ent itled to payment of expenses incurr ed in 
chiropractic treatment. 

THEREFORE, the proposed decision of the deputy is affirmed. 

ORDER 

THEREFORE, it is ord ered: 

Defendants are to pay claimant additional permanent partial 
disability benefits for seventy-five (75) weeks at a rate of two 
hundred forty-five and 05/ 100 dollars ($2 45 .05) per week to 
commence November 24, 1981. 

Defendants are to pay accrued amounts in a lump sum. 

Defendants are to pay chiropractic costs of Dr. Smith in the 
amount of four hundred eighty-five dollars ($485.00). 

Defendants are t o pay interest pursuant to Iowa Code section 
85.30 as ame nded. 

Defendants are to pay costs pursuant to Industrial Commissioner 
Rule 500- 4. 33. 

Defendants are to file a final report when this award is 
paid. 

Signed and filed this day of July, 1984. 
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BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

LAVERNE KREUTZER, 

Claimant, 

l I VS. 
! 

FILE NO . 706776 

REVIEW-JOHNSON GAS APPLIANCE 
COMPANY, INC. , 

€mployer, 

, and 

IOWA NATIONAL MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

: 

--------. - . --- ·---
INTRODUCTION 

R E O P E N I N G 

D B C I S I O N 

r 

, I r .... .. .. ............... . --- ---------

This is a proceeding in review-reopening brought by Laverne 
Kreutzer, claimant, against Johnson Gas Appliance Company, Inc., 
e•ployer, and Iowa National Mutual Insurance Company, insur~nce 
carrier. Claimant seeks further benefits based upon the inJury 
which occurred on April 7, 1982. Claimant's rate of compensation 
ia $232.62 per week as established by the memorandum of agreement 
on file and by the stipulation of the parties. 

The hearing commenced May 25, 1984 at the Iowa County 
Courtho,1se in Marengo, Iowa. Claimant appeared in person with 
his attorney, Ronald w. Wendt. Defendants appeared through 
their attorney, Robert M. Jilek. The case was considered fully 
submitted upon conclusion of the hearing. 

ISSUES 

The issues presented by the parties at the time o~ he~ring 
are a determination of the nature and extent of any disabil;ty 
which claimant may have which is causally related to the inJury. 
Aleo in issue is an assessment of the costs of the action •. The 
parties stipulated that claimant's healing period was terminated 
by a return to work on October 4, 1982 . Based upon the Form 2A, 
which is in the agency file of this case, it appears .that 
claimant has been paid benefits for a permanent partial di~ability 
of 28 percent of the arm. The primary issue in this case 1s a 
determination of whether claimant's disability should be measured 
industrially or as a disability to a scheduled member. The 
evidence upon which the issues must be resolved consists of the 
testimonies of Laverne Kreutzer, Beverly Kreutzer, Tom Davis, 
Paul Saylor and Beryle Brown. Also admitted into evidence are 
claimant's exhibits 1 through 21, of which l through 16 are 
exhibits to the deposition of Fred J. Pilcher, M.D., which is 
exhibit 21. Also in evidence is defendants' exhibit A. Defendants' 
objection to the results of the CYBEX testing is overruled. The 
same appears to be a diagnostic and evaluative device commonly 
used by the medical profession, even though its results may be 
less than perfect. 

REVIEW OF THE EVIDENCE 

Laverne Kreutzer testified that he is presently 64 years of 
age and was 61 years of age at the time the injury occurred on 
April 7, 1982. Re stated that he is married and has no dependents 
other than his spouse. Re related that he completed his formal 
education at the eighth grade level. Re described his work 
history as inclu1ing work as a stockboy in a drugstore, welding, 
operating a bulldozer and making cigarette lighters before 
commencing employment with Johnson Gas in 1946. While with this 
employM he has worked in the machine shop operating a punch, 
drill press and other machines. He has also worked as a seam 
welder, placed firebrick in furnaces, mixed cement and worked in 
the packing and shipping department. He described most of the 
positions as heavy work which required lifting in the range from 
35 pounds up to as much as 300 pounds. He is presently assigned 
to the assembly department where he works testing burners. 

Claimant stated that prior to his injury he could lift heavy 
weights and objects, as much as 200 pounds, without assistance 
and denied having any problems with his back, arms, legs or neck . 
He related that his only medical problem was high blood pressure 
which was controlled by m~dlcation. He stated that prior to the 
injury he could perform every job at his employee's place of 
business and, over the years, had worked in every department. 

Claimant stated that the injury occurred when he was using a 
staple gun while working in the shipping department. Re described 
pushing down to staple the lid of a box when he moved the gun 
off the edge of the box and fell to the floor landing with his 
left hand on the gun. Re stated that when he hit the floor it 
felt as if he had torn everything from hls fingers to the back 
o f his left shoulder blade. 

Claimant stated that he reported the incident to his foreman 
3nd other supervisors who suggested to him that it was merely a 
~prain. Re stated that he kept working and worked for approxi
mately two months using only his right arm. Re described 
experiencing continuous pain running from the back of his 
shoulder down to his hand. Claimant stated that when he awoke 

on June 10, 1982 his whole arm was black and blue. He reported 
the same to the office at work and was seen by Fred J. Pilcher, 
H.D., that same day. 

Claimant stated that at that time his bicep muscle was in a 
big ball by the elbow. He reported having surgery on June 29, 
1982 and exhibited a scar on his shoulder approximate l y four 
inches in length running vertically from the armpit. He r eported 
making gradual improvement until February, 1983 when he experi
enced severe pain and consulted Dr. Pilcher. After consulting 
the doctor, it was determined that the surgical staple used to 
repair the arm had pulled loose but that further sur9~ry was not 
adviseable. 

Claimant testified that he returned to work October 4, 1982 
and has continued to work since . Re related that he can use his 
left arm only as a guide and that ha continues to experience 
pain in his arm and shoulder. He reported a burning sensation 
below the shoulder and stated that the pain runs from the back 
of the shoulder to the elbow when he uses the arm. Re demonstrated 
the ability to raise his left arm to an angle of approximately 
45 degrees from his body when the elbow is held straight and to 
nearly 80 degrees if the elbow is bent. Re demonstrated the 
ability to move his left hand to approximately the belt line in 
the middle of his back. 

Claimant testified that his present job as a tester would 
normally involve lifting as much as 40 pounds but that ~nother 
worker does that lifting for him. He occasionally performs 
other work which involves handling weights in the range of 15 
pounds. Re confirm~d that the employer has not requested that 
he perform tasks which ace beyond the medical restrictions and 
confirmed that he receives help from other workers when needed . 

Claimant testified that he presently earns $9.83 per hour 
and that he was earning $9.62 per hour at the time of the injury. 
He confirmed that he has been classified as a tester fot 15 
years and is performing many of the same duties now as he 
pec(ocmed prior to the injury. Re stated that he is eight 
handed and denied the occurrence of any other injury to his arms 
or shoulders. Claimant stated that he enjoys working and would 
not be satisfied with staying home. He stated that he plans to 
continue working until age 70, the mandatory retirement age at 
his place of employment. He stated that he has no plans to 
retire and has not applied for social security benefits. 

Claimant testified that since the injury he has tried but 
has been unable to play golf. He stated that he can fish 
although it is ~ifficult to do so. Re reported that he cannot 
start the lawnmower at home and that he even uses his eight h~nd 
to turn on the turn signalc in the car when he 1s driving. 

Claimant identified exhibits 17, 18 and 19 as bills which he 
has paid in the prosecution of this case . 

Beverly Kreutzer was called to testify. She had not been 
listed as a witness and defendants' objection to allowing her to 
testify was sustained . Her testimony was taken as an offer of 
proof but is not considered in this decision. 

Thomas Davis testified that he is a general laborer at 
Johnson Gas where he has been employed for 27 years. Re related 
being acquainted with claimant and having worked with him 
occasionally under varied circumstances. He stated that before 
claimant's injury, they worked in the same area and were within 
sight of each other . Re confirmed that over the years claimant 
had performed practically every job in the place, some of which 
required heavy lifting. Re stated that since the injury claimant 
favors his left arm noticeably and requires help when lifting. 
He related that claimant makes no complaints and rarely requests 
help. lie described claimant as a hard worker who seems to enjoy 
working and, that prior to the injury, he was very strong for 
~is a9e and size. 

Da~is confirmed that the employer encourages the employees 
to help each other as needed and that there has been no adverse 
action taken against claimant as a result of his reduced work 
capacity or need for assistance. 

Paul Sayloe testified that he has worked at Johnson Gas for 
22 years, is acquainted with the claimant and has observed the 
claimant occasionally for the last 16 or 17 years. He stated 
that prior to the injury claimant was a •go getter• and did not 
exhibit any signs of weakness or difficulty in working. He 
related observing claimant pull a box of parts which weighed 
approximately 400 pounds. 

Saylor stated that claimant now requires help on many 
occasions although he is reluctant to request help. He stated 
that claimant tries to work as he did before and does not 
complain about his cond1tion. Re agreed that the workers ~t t~e 
facility are encouraged to help each other. 

Beryle Brown testified that he has been employed at Johnson 
Gas for approximately 18 years and that he has been claimant's 
supervisor over the past several years. He confirmed that it is 
the general policy of the company to encourage the employees to 
help each other, particularly with heavy lifting as was described 
by Davis and Saylor. Brown confirmed that claimant generally 
does not request help and that he has assisted him on occasion. 
Re stated that claimant is now assigned to the same job as 
before the injury and that claimant's wage rate has not been 
adversely affected by the injury. He confirmed that since the 131 
injury claimant has obvious difficulty using his left arm and 1 



that prlor to the injury such dlfficulties did not exist. 

Brown testified that claimant is a good worker, well motivated 
and likes to get the job done and aone properly. He stated that 
he is as aggressive now as before the injury but that his 
limltations do slow him down. He also agreed that there are now 
jobs in the facility which claimant is physically unable to 
perform. 

Exhibits 1 through 16 are a number of medical reports from 
or. Pilcher. The reports relate claimant's treatment including 
the circumstances of the injury consistPnt with rlaimant's 
testimony and initial evaluation of 18 percent permanent impair
ment of the upper extremity which was equivalent to 11 percent 
of the whole man as shown in exhibit 5. Exhibit 6 relates 
discovery that the staple had become dislocated. Exhibit 9 
shows his reluctance to perform a second surgery. In exhibit 12 
or. Pilcher opines that claimant has a 28 pPrcent impairment of 
the upper extremity which converts to 17 percent impairment of 
the whole man. Exhibits 1 through 16 contain a continuing 
discussion upon the issue of whether claimant's injury is 
limited to the arm or whether it includes his shoulder. 

Claimant's exhibit 21 is a deposition of or. Pilcher which 
was taken Pebruary 28, 1984. In the deposition, at the pages 
indicated, or. Pilcher explains the actual location of the 
injury which claimant suffered and the results of that injury. 
They may perhaps be best summ3rized as stating that claimant had 
degenerative changes in the acromium clavicular joint which 
caused him pain, that the injury itself was located in the bicep 
muscle tendon at a point where the tendon and the muscle join 
near the upper portion of the humerus. The testimony in the 
deposition further reflects that the injured tendon attache~ to 
the scapula at the upper end and around the elbow at the lower 
end. The doctor relates that a loss of motion in the shoulder 
is a result which normally follows from an injury of the type 
claimant suffered although there is no actual injury to the 
shoulder itself. In the deposition the Joctor made the following 
statements: 

I reviewed his X-rays and it showed that he did 
have some dPgenerative changes or some arthritis 
if you will, over the A,C. joint, acromium 
clavicular joint, more so when compared with 
the assymptomatic right side and he was tender 
in that area. 

... 
I feel that his discomfort at that time was 
partially related to his shoulder joint, the 
acromial clavical joint and the sub acromlal 
bursa. I could in no way absolutely say it has 
any direct relationship with the biceps tendon. 

(Deposition page 17, lines l-6 ~nd 12-17) 

o. 

A. 

o. 

A. 

A. 

o. 

A• 

••• It's a big operation, you have to work down 
into the arm. And to get normal motion after 
an operation like that would not be expected. 
You would expect near normal motion. So in 
that respect, he lost motion from the biceps 
tear and the subsequent surgery. 

And we are referring to the motion in the 
shoulder itself? 

Right. 

When you said earlier that when you performed 
this surgery, part of the surgery was in the 
shoulder, could you explain specifically where 
in the shoulder the surgery occurred and why it 
was necessary to have surgery in this area of 
the shoulder? 

The biceps tendon hooks around the elbow and 
goes up the upper arm and across the shoulder 
joint and has baslcally two places it hooks in, 
and they are both on the shoulderblade but it 
was torn free fcom the long head. That is, the 
section that goes up over the joint was torn 
free. 

Now, did I not operate in the joint itself . I 
stayed out of that completely, but in order to 
do the surgery, to retrieve this tendon which 
had migrated or slipped Jown into the arm, you 
have to dissect away a fair amount of t issue 
just to get to it. It's hard to find because 
it goes down inside. 
Oep., p. 22, 11. 14-25 and p. 23, 11. 1-16) 

Actually, the tendon turns into the biceps 
muscle and as I mentioned in the operative 
report, one of the things that made it hard to 
even treat ls, it had torn nedr the musculo
tendinous junction, and it didn't tear really 
up here. It tore more down where the tendon 
turns into muscle. 

And where would that be toc~ted, can you tell 
us? Were you pointing to it? 

It would be the upper one third of the humerus. 

Q. So actually when we are looking at the humerus 
being the bone between the elbow and the ' 
shoulder joint, about one third down from the 
shoulder joint towards the elbow is where this 
ls torn? 

A. Oh, I'm sorry, it would be -- well, that would 
be about right. Maybe one fourth. 

Q. But definitely on the humerus bone or arm 
section and not up into the shoulder section? 

A. Oh, no, nowhere near the shoulder. 
Oep. p. 38, 11. 8-25) 

A. Well, I think the main component of his -- the 
main reason Laverne Kreutzer had a loss range 
of motion in his shoulder was because he had a 
biceps tendon rupture. The other thing is he 
ha~ these underlying conditions, the acromial 
claviculac joint arthritis, whi ch he said never 
bothered him before. The arthritis is only 

· mild. It's worse on the other side and it's 
all ~elative, but his age, 1 mean you can blame 
him for being as old as l1e is, as far as that 
goes. 

He would not tolerate immobilization as well as 
a younger person. I just don't fQel Lhat his 
arthritis, if you want to call it that, or his 
abnormality in the acromial clavicular joint 
has that much to do with lost motion in the 
shoulder. He hadn't hurt it, he was tender 
over it many times, but he had had that for 
years. That didn't just occur in a year, that 
has been there for many, many years. 

Q. If the issue is, and I'm not so sure it is, 
I'll preface the question with that, if the 
issue ls whether or not any injury he suffered 
at work extends beyond the shoulder joint 
itself, in your opinion, was there any injury 
work related which extended beyond the shoulder 
joint of this particular patient? 

A. No. 

Q. Whatever injury he has was either in the biceps 
or the arm or the shoulder joint itself and 
stops at the shoulder joint? 

A. Those ace the injuries, right. 
Q. And nothing included in the clavicular area or 

the back area or the neck area? 

No (Indicating). He came in with the biceps 
tendon rupture~ that was his injurr. Absolutely, 
no doubt about it, that was the injury that he 

Q. 

A. 

Q. 

A. 

had. 
(Oep. p. 47, 11. 6-25 and p. 48, 11. 1-17) 

I don't know how he Is doing but you can't 
operate on a shoulder of a man sixty-two years 
old who has had a biceps tendon rupture, who 
had it fixed, who is immobilized, who goes 
through the physical therapy and not lose 
motion in his shoulder. 

I mean, 1 wish we could. And I don't know, I 
don't know if you want to be a devil's advocate, 
but he may have not had any better motion in 
his shoulder prior to hurting the biceps 
tendon, I don't know. 

I never saw the man here. I'm speaking probabil
ities here. Anything is possible. He could 
get hurt going to therapy, he would need other 
physicians' records and talking to Laverne, but 
he told me he never had any trouble with his 
shoulder but I can 't isolate the humerus from 
the shoulder joint because the humerus is part 
of the shoulder joint. 

And so what we are talking about is ball and 
socket again, the ball being the humerus, 
that's what you are saying was involved because 
of the loss of motion and the socket itself? 

The humPrus did not lose motion. The humerus 
is a bone that sits in the arm. The shoulder 
lost motion. 

Thank you, that's more accurate. 

See, the humPrus has no motion by itself. 
Okay, you have to have -- the humerus is one 
half of the shoulder joint, maybe that's what 
we need. But 1 guess that's all I can say, the 
humerus lost no motion, all right? It's the 
shoulder that controls the motion because the 
humerus is one half of the shoulder joint. 132 
If we didn't have the humerus, there would be 
no motion at all, no shoulder joint either, see. 
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Whatever you apply to the upper humerus, as far 
as motion of the humerus, has to relate to the 
s houlder joint . The lower end relates to the 
elbow. If it was the <?lbow, it would be easier 
to deal with. 

. . . 
Q. Is the shoulder joint a part of the shoulder? 

Q. And in your letters referring to the injury in 
this case when you used the term upper extremity, 
di~ you mean for that term to include not only 
the arm but also the shoulder ? 

A. The only time I really used the upper extremity 
in those words, as I recall, was when I gave 
him a permanent disablity rating and I have to 
apply that according to the texts, the books 
that we have. We do not have a category of 
shoulder impairment as such . 

It relates to the upper extremity so you know, 
the upper extremity in the evaluations deal 
with the humerus and the shoulder joint. 

Q. Is the condition to Mr. Kreutzer's shoulde r a 
permanent condition? 

A. Yes. 
(Oep. p. 49, 11. 3-25, p. SO, 11. 1-18 and 11. 22-25, 
and p. 51, 11. 1-14) 

APPLICABLE LAW AND ANALYSIS 

The c laimant has the burden of proving by a preponderance of 
the evidence that the injury of April 7, 1982 is causally 
related to the disability on wh ich he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficien t ; a probability is necessary. 
Burt v. John Deere Wat~rloo Tractor Works, 247 Iowa 691, 73 N. W.2d 
732 (1955). The question of causal conn~ction is essential ly 
within the domain of expert testimony. Bra~~~'!_~~ Io wa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (ffi0). 

However, e xpert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opin ion of exper ts need 
notbe couched in definite, positive or unequivocal language . 

Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the t rier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the f i nder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 86 7. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N. W.2d 128 (1967). -

At page four of his deposition Dr. Pilcher notes that he was 
aware that claimant's condition was a •workman'• (ale) compensation 
related injury•. Although the history related in some of the 
exhibits r efers to lifting rather than the fall claimant deecrit>.d 
at hearing, it is apparent that the tear of the bleep tendon is 
the result of an injury which the claimant suffered at work. 
There is no evidence in the record to the contrary. 

The primary issue in this case ls a determination of whether 
claimant' s disability is to be measur~d as dlaability to a 
scheduled member or i f the same is to be measured induatrially, 
Section 85.34(2)(m) states: "The loss of two-third• of that 
part of an arm between the shoulder joint and the elbow joint 
shall equal the loss of an arm and the co•pen11tion therefor 
shall be weekly compensation during two hundred tifty weeta,• 
Section 85.34(2) (u) states: "In all cases of perl'lanent partial 
disability other than those herelnabove deacrlbed or referred to 
in paragraphs •a• through • t• hereof, the co■penaation shall be 
paid during the number of weeks in relation to tlv• hundred 
weeks as the disability bears to the body of the injured e■plo,.. 
as a whole . • It should be noted that the atatute apeakl in the 
terms of "the loss of" and not in the term• of •an injury to•, 
The phrase "the loss of" ls construed to •ean the 101• of tbe 
use of wha tever member is involved. An injury to the shoulder 
is an injury to the body as a whole. Alm v. Morel• Barict 
Cattle Co. , 240 Iowa 1174, 38 H.W. 2d 161-!f9(f;: - tn Ai■ the 
fnl"u ryw'as to the collar bone. 

An injury to a scheduled member which, because of after- . 
effects (or compensator y change ), create, i ■palr■ent to the bodf 
as a whole entitl~s c laimant to induetrlal dleablllty. 

An injury is t he producing cause, the Jlaablllty, however, 
is the result, and lt is the result which la co■panaated, 0 Barton v. Nevada Poultry Co. , 2S3 Iowa 28S, 110 N,M,ld 66 

1 ( 1961 ): ~l!!X_.v , Poo ley Lumber Co., 233 Iowa 7S8, 10 N.W. ld 5 t 
(19 43 ). 

If a cl aimant contends he has industrial dlaablllty he ::t 
the burden of proving his injury results in an ~il••~t ~!~i Cofl4 
beyond the scheduled loss. ~ello2l v. Shute an Laws •• 
256 Iowa 1257 , 130 N.W.2d 667 (19 ). 

~ 
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This case differs , however, from Kellogg in that Dr. Pilcher 
has medically confi rmed that the loss of motion in claimant's 
shoulder joint is related to the injury to the bicep tendon 
which occurred in claimant's arm. In his deposition he also 
indicates that the impairment of the shoulder is perman~nt. In 
Barton the injury or trauma was to the foot; however, a circulatory 
ailment which resulted was held to require that the disability 
be measured industrially. In Daily there existed as a result of 
a fracture of the femur a compensatory tilting of the pelvis and 
curvature of the spine. Claimant has degenerative changes in 
his acromium clavicular joint but Dr. Pilcher is unwilling to 
relate those to the injury to the bicep tendon as shown at page 
20 of his deposition. There is no medi cal evidence in the 
record which shows that any alteration of claimant's body 
occurred beyond the shoulder joint . The range of motion upon 
which the impairment was determined was actually the motion of 
the arm measured at the point of the shoulder joint. The 
strength testing which was performed actually measured the 
strength with which the upper arm moved in the shoulder joint. 
The definition of the scheduled member begins at the shoulder 
joint. It is found and concluded that claimant's impairment 
does not extend into the body as a whole and that his compensation 
shou ld be measured under the provisions of section 85.34 (2)(m) 
of the Code of Iowa. Dr . Pilcher imposed an impairment eating 
of 28 percent of the upper extremity. Such appears reasonable 
under the record in this case and will be adopted. 

The cos ts of this proceeding as shown in exhibits 17, 18 and 
19 are proper except that the fee for the deposition should be 
limited to $150.00 in accordance with s ec ti on 622.72 of the Code 
of Iowa and Industrial Commissioner Rule 500-4.33(5), The 
resulting total of reimbucseable cos t is therefore $351.90. 
This case involves an extremely close question of law and the 
costs will oe a3scssed against the defendants under the pro
visions of Indus trial Commissioner Rule 500-4.33 even though 
their defense of this proceeding was succes~ful. 

1. 
place of 
Iowa. 

FINDINGS OF FACT 

Claimant is a resident of the State of Iowa and his 
employment at the time of injury was in the State of 

2. Claimant was injured on April 7, 1982 when he fell and 
tore hie bicep tendon. 

3. Following the injury claimant was medically incapable 
of performing work in employment substantially similar to that 
he performed at the time of injury from June 11, 1982 through 
October 3 , 1982, both dates inclusive, when c laimant returned to 
work with his employee. 

4. As a result of the injury c laimant suffered a permanent 
partial functional impairment of 28 percent of his left arm. 

S. The injury claimant suffered was located at a point 
where the bicep tendon joined the bicep muscle near the upper 
one-third of the humerus. 

6. The injury caused a loss of motion and loss of strength 
at c laimant's left shoulder. 

7. The injury did not cause any structural change which 
extended beyond his arm. 

8. The loss of motion and strength from which c laimant 
suffers is permanent. 

9. As shown by the Form 2A filed July 28, 1983, c laimant 
has been paid for a 28 percent permanent partial disability of 
the left arm. 

CONCLUSIONS OF LAW 

Thi~ agency has jurisdiction of the subject matter of this 
proceeding and its parties. 

Claimant has failed to prove that the injury he sustained on 
Apr il 7, 1982 extended beyond his arm and into his body as a 
whole. Claimant's disability is therefore properly evaluated as 
a scheduled member disability under the provisions of section 
85.34(2} (m) of the Code of Iowa. 

Claimant is entitled to receive 70 weeks of compensat ion for 
permanent partial disability at the rate of $232.62 per week 
commenc ing October 4 , 1982. 

The amount of costs which may be reimbursed to claimant ace 
$351.90. 

ORDER 

IT 15 'fHBREFORE ORDERED that defendants pay c lai,nant seventy 
(70) weeks of compensation for permanent partial disability at 
the rate of two hundred thirty- two and 62/ 100 dollars ($232.62) 
per week commencing October 4, 1982. Defendants shall receive 
full credi t for all amounts previously paid. 

IT IS FURTHER ORDERED that defendants pay any portion 
thereof which has not been previously paid in a lump sum together 
with interest pursuant to section 85.30 of the Code of Iowa. 

IT IS FURTHER ORDERED that the costs of this proceeding in 
the amount of three hundred fifty-one and 90/100 dollars ($351.90) 
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are assessed against defendants, the same to be pald to c laimant 
in accordance vith Industrial Commissioner Rule 500-4.33. 

IT IS PORTBER ORDERED that defendants f i le a f i nal repor t 
within twenty (20) days from the date of this decision . 

~ 
Signed and filed this '.3<9 day of July, 198 4. 

~ 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

THOMAS LAMBORN, 

Cl aimant, F I L 
vs. 

E 
P1le No. 604280 JUL ~O 1984 

D 
COURON & SONS , INC., 

Employer, : 
A p p E A L owA 11rumw anellB! 

D E C I s I 0 N 

and 

WESTERN FIRE INSURANCE, 

Insu rance Carrier, 
Defendants. 

STATEMENT OP THE CASE 

Claimant appeals from a proposed decision in ceviev-reopening 
wherein claimant was denied further healing period and permanent 
partial disability benefits. The deputy found that claimant was 
not entitled to benefits pursuant to section 86.13, Code of Iowa. 

The record on appeal consists of the transcript of the 
review-reopening proceeding, claimant's exhibits 1 through 10 
inclusive, defendants' exhibit l, and the briefs and filings of 
the parties on appeal. 

ISSUES 

Claimant states the issues as: 

The claimant 's injury and disablllty, caused by 
this work-related incident extends into and beyond 
the right hlp joint. As a consequence the extent 
of claimant's disability is determined under the 
terms of S8 5.34 (2)(u) and the concept of industrial 
disability as defined by the Iowa Supreme Court is 
applicable. 

As II direct and proximate resul t of the injury 
of September 10, 1979, Thomas Lamborn has sustained 
an industrial disability of substantial proportions. 

The claimant's gross weekly wage should include 
the value of the "on the road lodging" wh ich the 

employer furnished claimant. 

The defendants ac ted without reasonable or 
probable cause or excuse in failing to pay weekly 
compensation benefits based on a disability extending 
into the body as a whole. 

REVIEW OP THE EVIDENCE 
1 

The parties stipulate that defendant insurer has paid 
benefits foe a 40 percent permanent partial disability of the 
lower eight extremity. (Transcript, page 7) The parties 
further agree that portions of the deposition of claimant taken 
on March 18, 1983 may be used as a part of the evidence in the 
review-reopening proceeding. (Tr., pp. 130-131) 

Cla imant was 45 years old at the time of the hearing. He is 
married and has one dependent child . (Tr., pp. 15-16) Following 
graduation from high school, claimant wor ked as a general 
laborer and served four years in the navy as a radio man. (Tr., 
pp. 16-17) He then worked in construction and as an electrical 
linesman for two utility companies. Claimant testified his work 
involved climbing poles and heavy l ifting. (Tr., pp. 19-21) Be 
worked as an electrician in home wir ing until 1979, when he went 
to work fbr defendant employer. Claimant stated he was hired 
foe general labor in bridge construction around May 1, 1979. 
(Tc., pp. 22-23) He worked on projects 1n Bridgewater, Wapello, 
and Oskaloosa . Claimant test ified that when he worked on a 
project th~t wasn't within commuting distance of his home, he 
would stay in campers provided by the employee. Claimant 
explained that employees wor king a way from home worked four and 
11 half days and could quit just before noon on Friday in order 
to have a longer weekend at home. (Tc., pp. 23-25) On September 
10, 1979 cla imant was working for defendant employee in Marengo. 
His duties included carpentry and electrical work and required 
the lifting of weights up to 150 pounds. (Tc., pp. 25-26) 
While working, claimant fell through the decking of the bridge 
to the ground . He was taken to Ma rengo Hospital and from there 
transferred by helicopter to Methodist Hosp1tal in Des Moines. 
(Tc., pp. 25-2 6 ) 

Claimant was diagnosed as having suffered a subtrochanteric 
fracture of the eight hip. On September 11, 1979 an open 
reduction and internal fixation of the femoral fracture was 
performed by Ronald K. Bunten, M.D., an orthopaedic surgeon. 
(Claimant's Exhibit 1) Claimant spent ten days in the hospital 
and was discharged on crutches. (Tr., p. 28) Bis progress was 
followed by Dr . Bunten, who noted on May 16, 1980: 

He ls progressing slow with endurance. He uses 
a cane most o f the time. Not having much pain but 

Examination shows he walks with a mild antalgic 
g a it unsupported, much better with the cane in the 
opposite hand. He measures one inch short spine to 
malleolus. There is no fixed flexion deformity 
with good rotation and further flexion to beyond 
120 degrees . No unusual tenderness is noted. 

Two views of the eight hip ~how further healing 
and mild varus position which 1s stable. Bacdwace 
looks satisfactory. 

He will do some flexion, abduction, and extension 
exercises for the hip muscles and continue working 
on endurance and weight bearing. I don't think he 
will be likely able to return to vigorous construc
tion wr~ k activity in the several months ahead, but 
we will reassess in two months. (Cl. Ex. 1) 

Dr. Bunten continued to see claimant periodically and on 
December 10, 1980 reported: 

He continues limited 1n his endurance in ability 
to carryout (sic] ambulatory activities. He works 
some pulling and assisting with fence post removal, 
but after about 2-3 hours had to rest. Most of his 
discomfort seems centered on the lateral aspect of 
the hip where there is some tenderness over the 
hardwacd (sic). He has a short leg limp, but has 
an antalgic component when unsupported. Be does 
much better with a cane or crutch in the opposite 
hand. 

Films of the hip were not obtained today. The 
old films were reviewed and the fracture appears 
satisfactorily healed. 

I think he might be improved with removal of 
hardware and details were discussed. Arrangements 
were made to carry this out on January 6, 1981, at 
Method ist Hospital. (Cl. Ex. 1) 

Test1fying by deposition, Dr. Bunten stated that the hardware 
consisted of a Smith-Peterson nail, a Thornton side plate with 
screws, and a wire affixed to the upper part of the femur. (Cl. 
Ex. 10, p. 7) On January 6, 1981 De. Bunten performed surgery 
to remove the hardware. On June 24, 1981 he discharged claimant 
from his ca re. (Tc., p. 51) De. Bunten's final report states: 

He continues to have a limp and some discomfort 
on the lateral aspect of his thigh. He may be some 
improved with hardware removal. Be continues to 
use a cane in the opposite hand foe endurance. Be 

134 

I 
I 

l 
[ 

t 

·. I 

I 



I 

I 

I 
I 
I 
I 

I 
I 
I 

is unable to lift and carry items that are heavy, 
more than just a few steps because of weakness and 
limp in the right leg. 

Examination shows that he has an external 
rotation short leg type of gait which is better 
with a cane in the opposite hand. He is not 
wearing his lift today, but generally does so. He 
is about l's" short. His range of motion about the 1 
hip is only mildly restricted and his range seems 
painless . 

Films of the hip in two views shows (sic) th~ 
fracture to remain soundly healed without the 
hardware. There is no evidence of arthritic change 
in the hip. There is a mild varus present. 

I am not sure why he isn't doing a bit better. 
I expected him to have a better gait and better 
function. I think he probably has reached his 
maximum improvement. I would rate his low~r 
extremity as 401 impaired, but I ~h~nk he i~ 100\ 
industrially disabled by the condition of h1s l~ft 
leg . I think he would be a candidate for vocational 
Rehabilitation and training for sedentary sorts of 
work activity. (Cl. Ex. 1) 

Dr. Bunten testified that claimant may have suffered injury 
to the muscles of the femur and pelvis. 

Q. Now, you have mentioned in the course of Mr. 
Hanssen's examination that some of the muscles that 
may have been injured along with the fracture ha~ 
attachments in the pelvis as well as, I assume, in 
the femur, is that right? 

A. Yes. 

o. Now, with regard to those muscles, I was not 
clear from your testimony befote whether you were 
deducing that there had been injury to the muscular 
structure or whether you were describing your 
observations as to the muscular structure. Could 
you clarify that for me? 

A. I think I was deducing principally, k~owing 
something about the magnitude ?f these inJur!es, 
that there almost has to be inJury and bleeding and 
subsequent scarring in the surrounding muscles. I 
don't think l have any specific information l~arned 
at the time of his operative trPatment. I thlnk 
some of his restricted motion, his external rotation 
posturing and so on might be evidence of some 
scarring and restricted flexibility due to scarring 
in these muscle groups. (Cl. Ex. 10, pp. 17-18) 

Dr. Bunten did not find evidence of physical impairment to 
the pelvis itself. 

Q. Did you find any physical impairment to the 
pelvis? 

A. None that I would specifically assign to the 
pelvis, no. 

Q. Did you find any physical impairment to the 
head or the femur or the socket of the pelvis? 

A. None that I would assign to the joint surface, 
no. 

Q. Or did you find any physical impairment to the 
ligaments or cartilage or other soft tissues 
surrounding the head or socket? 

A. No. 

Q. Did you find any injury to the tendons or 
ligaments or muscles or other soft tissues except 
those injuries which you indicated were 1n the area 
of the fracture, that is, the area of the upper 
part of the femur? 

A. No. Except I think he has restricted motion 
about the hip and I think that's in part due to the 
injuries of the soft tissues in the area of his 
injury. (Cl. Ex. 10, pp. 20-21) 

On May 6, 1983 claimant was examined by Thomas B. Summers, M.D. 
(Cl. Ex. 5) Dr. Summers found weakening and atrophy of the 
right thigh. He noted that claimant limped when walking and 
used a cane for support. Dr. Summers reported: "He states he 
has continued to have pain in the right hip, The pain becomes 
more intense and severe the longer he is upright. Weight 
bearing also aggravates the pain and discomfort. He states that 
numbness extends into his back and at times into his neck." 

Dr. Summers noted that the contour of the lower spine was 
normal and that claimant could bend well in all directions. (Cl. 
Ex. 5) 

CLINICAL IMPRESSIONS: 1. Status post-traumatic inter
trochanteric fracture involving 
the right femur and with resulting 

deformity, as narrated above. 

2. Post-traumatic arthropathy, 
secondary to 11. 

3. Myofacial strain, lumba r, 
secondary to t l. 

DISCUSSION: The injury and resulting deformity, 
pain and discomfort do involve primarily the right 
lower extremity. 

There is clinical evidence of proximal muscle 
weakness involving the right lower extremity and 
particularly the abductor muscle group, that is the 
gluteus medius muscle group. The various muscle 
groups which serve to execute functional movement 
of the thigh on the pelvis, at the hip joint level, 
do originate in and about the region of the corre
sponding hemipelvis. Anatomically, this must be 
considered a part of the torso or trunk and not 
structu r es of the limb, per se. Not un l ikely, the 
distress in the lower back which Mr. Lamborn refers 
to as a 'numbness' is that of a myofascial strain 
and is secondary to the abnormal posture brought 
about by the fracture and resulting deformity 
including the shortening of the right lower extremity . 

Insofar as loss of motion for the right hip 
joint is concerned, the impairment of the right 
lower extremity is approximately 30\, Other 
conditions or disabilities must be considered, 
however, including the pain and discomfort, the 
consequent shortening of the right lower e x tremity 
and resulting gait disturbances, the str a in on the 
lumbar spine and so on. For this reason , it is my 
feeling that the functional impairment of the body 
taken as a whole is approximately 25%. (Cl. Ex. 5) 

Claimant testified he can only walk two to three blocks 
before he incurs pain in his leg, hip and lowe r back. (Tr., p. 
32) Be can stand for up to an hour, and can sit for an hour to 
an hour and a half. Claimant stated he usually sits for a half 
an hour and then changes position by standing or walking a r ound. 
(Tr. , pp. 32-34 ) Claimant stated he had d r iven himself from his 
home in Fontanelle to Des Moines for the hea r ing, a distance of 
65 miles. (Tr., p. 50) Re testified he is aware of the jobs 
avail a ble in his community and does not believe he could physically 
hand l e them. Re has not consider ed relocating as he owns his 
o wn home, and his wife works at a local medical clinic. (Tr., 
pp. 37-39) Be testified he had contacted one employer a couple 
of vears; ago to inquire about light work. (Tr., pp. 5 4-55) lie 
has not made inqu i ry into any kind o f training p rog rams. (Tr. , 
p. 60) De f endant employer's supplemental inf ormation report 
indicates that at the time of injury, claima n t 's gross weekly 
wage was $226.15. Claimant has been paid 93 2/7 weeks o f hea l ing 
period benefits and 88 weeks of permanent part ia l disability 
compensat i on. 

Patricia Mccollum, a r e g istered professional nurse and job 
development specialist, testified she made an employabi \ ity 
assessment of claimant in September o f 1982. (Tr . , pp. 73-75) 
In her rep~ct of September 27, 1982, Ms. Mccol l um sta t ed that 
claimant had transferrable skills in communications, electrica l 
wor k and mechanics, all of which could be developed. (Cl . Ex . 6) 
Ms. HcCollum testified claimant was cooperative at his interview 
but expressed feelings of hopelessness with r egard t o wha t he 
could do. (Tr., p. 81) Ms. HcCollum stated that she was a ware 
of employment opportunites in claimant ' s area and that opportunities 
were generally limited. She did not find any work availa ble in 
Greenfield, Corning or Creston that claimant could do. (Tr., pp. 
84-92) Jobs within claimant's physical limitations paid minimum 
wages. (Tr., p. 92) Ms. Mccollum believed aptitude and inter est 
testing needed to be done before she could recommend an educationa l 
program for claimant. (Tr ., p. 93) 

At the request of defendants, Roger Marquardt, d i r ector of 
North Central Rehabilitation Service, prepared a voca t iona l 
evaluation of claimant based in part on the repor ts of Drs. Bunten 
and Summers and of Patricia Mccollum. Mr. Marquardt also 
interviewed claimant on July 22, 1983. (Def. Ex. 1) Mr. Marquardt 
reported that claimant has knowledge in basic electrical current 
and wiring and could utilize his skills for sedentary work in 
small appliance repair, bench assembly and wirework. Claimant 
could also work as an electrical production i nspector. The 
entry level wage averages $5.50 an hour. Hr. Marquardt stated 
that availability of this work is limited in c l aimant's residential 
area. (Def. Ex. 1) If claimant does not utilize his electrical 
skills, unskilled, light work in his area would pay approximately 
$3.60 an hour. Mr. Marquardt estimated that claimant's former 
job in bridge construction now pays approximately $6.20 per hour. 
(Def. Ex. l) 

A stipulation of evidence, signed by the attorneys for 
claimant and defendants, was filed on January 11 1984 . The 
stipulation states that Keith Harlan, vice-president of defendant 
employer, if called as a witness, would testify that small 
mobile t r ailers were provided for lodging of employees who 
worked at out of town construction sites. Employees were not 
required to use the trailers. After claimant left the employ of fJS 
defendant employer, the use of the trailers was discontinued and 
employees received $20 a week for lodgings. It is not stipulated 
that the value of the lodging is allowed to be included in gross 
weekly earnings for rate computation purposes. 



APPLICABLE LAW 

The claimant has the burden of pr oving by a preponderance of 
the ev idence t hat the injury of September 10, 1979 i s causally 
related to t he d i sability on which he now base s h is c laim. 
Bodish v . Fische r, I nc., 257 Iowa 516, 133 N. W.2d 867 (1 965). 
Lindahl v. L. O. Boggs , 236 Iowa 296 , 18 N. W. 2d 607 (1945). A 
possibi lity is Insuf ficien t ; a probabil i ty is necessary . 
Burt v . John Deere Wate r loo Tractor Works, 247 Io wa 691 4 73 N.W.2d 
732 (1955 ). The question of causal connection is essentiall y 
withi n t he domain of expert testimony. Bradshaw v. Iowa Method ist 
Hospi tal, 251 Iowa 375 , 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered wi t h all 
o t he r ev i dence introduced bearing on the causa l connect i on. Bur t, 
247 Iowa 691 , 73 N. W.2d 732. The opinion of expe cts need notbe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardwa re, 220 N.W.2d 903 ( I owa 197 4). However , the 
expert opinion may be accepted or rejected , in whole o r in pa r t , 
by t he trier of fact. Id. at 907. Further, the weight to be 
given t o such an opinion is foe the finder of fact , and t hat may 
be affected by the completeness of the premise given the expe rt 
and other surrounding circumstances. Bod ish, 257 Iowa 516 , 133 N.W . 2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352 , 
154 N.W.2d 128 (1967) . 

An injury to a scheduled member which, because of after-effects 
(or compensatory change), creates impairment to the body as a 
whol e entitles claimant to industrial disability. Barton v. 
Nevada Poultry Co., 253 Iowa 285, 110 N. W.2d 660 (1961). 
Dailey v . Pooley Lumber Co., 233 Iowa 758, 10 N. W.2d 569 (19 43 ). 

An injury 1s the producing cause; the disability, howeve r, 
is t he result, and it is the result which i s compensated . 
Barton, 253 Iowa 285, 110 N.W . 2d 660; Dailey , 233 Iowa 758, 10 N. W.2d 
569 . 

Section 85.34(2)(0), Code of Iowa (1979) states: "The loss 
of two-thirds of that part of a leg between the h i p joint and 
the knee joint shall equal the loss of a leg, and the compe nsat i on 
therefor shall be weekly compensation during t wo hundred t wenty 
weeks. • 

Section 85.61(12), Code of Iowa, provides: "'Gr os s earn i ngs' 
means recurring payments by employee to the employee fo r emp l oyment , 
befor e any author ized or lawfully required decuc t ion o r withholding 
of funds by the employer , excluding irregular bonuses , retroac tive 
pay , ove rtime , penalty pay, reimbursement of expenses , expens e 
Allowances, and the employer' s contribution f or wel f are benefi t s .• 

ANALYSIS 
Cla imant contends in his first issue on appea l t hat his 

disability extends int o and beyond the right hi p joint. Under 
the provisions of section 85.3 4(2)(0), The Code, a l oss extending 
into the hip joint is compensated as a loss to a scheduled 
member. T► ~ refore , claimant's burden is t o show an impairment 
wh ich extends into the body beyond t he junct ure of the femur and 
t he pelvis . 

Dr . Bunten, an orthopedic specia list and the treati,g 
physician , has testified tha t the fr acture t o the femur was 
sustained below the int er trochanteric line , which i s an area 
be l ow the head and neck of t he femur . Dr . Bunten has also 
testif ied that he found no evidence of i mpairmen t t o the pelvis 
o r of damage to the ligaments, tendons a nd muscles beyond the 
fractur e area. Dr. Bunten speculated that o ther musc le groups 
may have been damag ed by the injury, a nd i f damaged, could be a 
contributing factor i n claimant's restr icted motion, but conceded 
that the only injury to soft tissue he had obs e rved was limited 
to the area of the f r acture in the upper par t o f the f emur. 

Dr. summer s, who saw claimant once f oe purpos es of evaluation, 
determined a 25 percent impairment of the body as a whole. Dr. Summers 
conf ined claimant ' s loss of motion in the l owe r extremity to the 
hip joint but included a lumbar strain i n his i mpai rment rating, 
based upon claimant's complaint of "numbness• in hi s l ower back 
a nd neck. Dr. Summers' only objective f i ndings with r egard to 
the lumbar spine were t hat the cont our was no rmal and c laimant 
coul d bend well in all directions. There is no medic al testimony 
as to the nature of claimant ' s numbness o r t o i t s limiting 
effects, if any, on claimant's ability to engage i n phys ical 
activities. Absent evidence that claimant is physical l y restric ted 
by the numbness he reports, no finding of disab il ity that 
extends to the body as a whole is poss ible . The deputy 's 
finding that claimant is entitled to benefit s based on a 40 
per cent permanent partial impairment of the e igh t l ower extremity 
is accepted as correct. 

Since claimant's injury represents a scheduled l oss, this 
decision does not reach the question of extent of industr i al 
disabi l ity. 

Claimant asserts in his third issue tha t cla i mant' s gross 
weekly wage should include the value of the lodgi ng pr ovided by 
defendant employer. The statement of Keith Har lan ind icates 
that l odging was made available to the employees s hould they 
choose to use it. Under the definition of gross earnings as 
pr ovided under section 85 . 61(1), The Code, such l odging could 
not constitute recurring payment for employment and the value of 
such lodging may not be computed as gross earnings. Claimant's 
rate of compensation, as found by the deputy, is $144 .78 per 
week. 

Claimant's last issue on appeal addresses the failure of 
defendants to pay compensation benefits based on a body as a 
whole disability. Claimant demands application of the penalty 
provisions of section 86.13, The Code. Since defendants have 
already paid the benefits due for healing period and permanent 
partial disability compensation, the penalty provision is not 
applicable. 

FINDINGS OF FACT 

1. Claimant was injured on September 10, 1979 while working 
foe defendant employer. 

2. Cla i mant has sustained a subtcochanteric fracture of the 
c ight l eg . 

3. Claimant underwent surgery for an open reduction and 
internal fixation for the femoral fra c ture . 

4. Claimant continued to suffer pain and walked with a limp 
due to a shortened right leg. 

5. On January 6 , 1981 surgery was performed to remove the 
hardwan! in the upper part of the femur . 

6. Claimant continued to limp and had discomfort in the 
th i gh. 

7. On June 24, 1981 it was medicaly indicated claimant had 
reached maximum improvement. 

8 . Claimant has an impairment of 40 percent of the lower 
right extremity . 

9. Claimant has been paid 93 2/ 7 weeks of healing period 
benefits f o r the work-related injury. 

10. Claimant has been paid 88 weeks of permanent partial 
disability compensation based on a 40 pe rcent loss to the lower 
right extremity as a result of the work-related injury. 

11. Defendant employee provided trailers for overnight 
lodg i ng to employees who worked away from home. 

12 . The value of the lodging may not be included in gross 
earnings as contemplated under section 85.61(12), Code of Iowa. 

13. Claimant ' s rate of compensation is $144.78 per week. 

14. Defendants have already paid all benefits due claimant. 

CONCLUSION OF LAW 

WBEREFORE, it is found: 

Claimant sustained a permanent partial disability of forty 
percent (40\) to the lower right extremity. Claimant is entitled 
to ninety-three and two-sevenths (93 2/7) weeks of healing period 
benefits from September 10, 1979 to June 24, 1981. Claimant is 
entitled to an additional eighty-eight (88) weeks of permanent 
partial disability benefits. The applicable rate of compensation 
is one hundred forty-four and 78/100 dollars ($144. 78) fer week. 
All healing period benefits and disability compensation due 
claimant have been paid. Claimant is not entitled to benefits 
as provided under section 85.13, Code of Iowa. 

THEREFORE, the proposed decision of the deputy is affirmed. 

ORDER 

THEREFORE , it is ordered that the claimant shall take 
nothing furthe r from these proceedings. 

The costs of this action are taxed to defendants pursuant to 
Industrial Commissioner Rule 500-4 . 33. 

Signed and filed this Z{J day of July, 1984. 

Copies TOI 
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BEFORE THE IOWA INOUSTRTAL COMMISSIONER 

DORIS LEEPER, 

Claimant, 

vs. 

AMF LAWN ANO GARDEN, 

Employer, 

and 

FIREMAN'S FUND INSURANCE CO., 

Insurance Carrier, 
Defendants. 

File No. 488301 

A P P E A L 

D E C I S I O N 

FILED 
AUG 3 01984 

IOWA INDUSTRIAL COMMISSIONER 

By order of the industrial commiss~oner filed June 27, 1984 
the undersigned deputy industrial commissioner h~s been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matt~r. Oefenaants appeal 
from an adverse review-reopening dec ision. 

The record consists of the transc ript; claimant's exhibits 1 
through 6; and defendants' exhibit 1, all of _w~ich evidence was 
considered in reaching this final agency decision. 

The outcome of this appeal decision will be the same as that 
reached in . the review-reopening decision. 

Neither side filed briefs. 

The hearing deputy ruled that claimant had sustained a 
permanent and total disability as a result of ~er injury _of 
February 14, 1978. The issues for resolution in the review~ . 
reopening decision were (1) whether there is a causal relationship 
between the injury and the disability; (2) the nature and extent 
of such disability; and (3) whether certain med~cal expenses 
should be paid. (The record shows that all medical expenses 
sought were paid after the hearing.) 

The medical evidence by Dr. Jones and Dr. Summers was 
unrebutted as to the causal relationship, and their opinions 
showed claimant had a serious impairment. Claimant has a 
limited education ar ,d her experience has been in factory work 
dnd as a shirt press op:rator, preciccly th~ ~ypes of w~rk ~hat 
her permanent partial impairment would prohibit. At this time, 
her employment horizons are totally limited. As her problems 
have persisted since early 1978 and show little likelihood of 
improvement, one agrees that an award of permanent and total 
disability under S85.34(3) is appropriate. 

The findings of fact, conclusions of law and order of the 
review-reopening decision are adopted herein. 

PINOINGS OF FACT 

1 . Claimant was employed by defendant employer on February 
14, 1978. 

2. Claimant was injured while working on February 14, 1978. 

3. Oefendants filed a memorandum of agreement concerning a 
February 14, 1978 injury. 

4. Claimant sustained an aggravation of a preexisting 
carpal tunnel condition on February 14, 1978. 

5. 

6. 
of the 

7. 
of this 

Claimant's injury now extends into the body as a whole. 

Claimant is permanently and totally disabled as a result 
February 14, 1978 injury. 

Claimant entered into a prior agreement for settlement 
case. 

8. Claimant's condition has worsened since the approval of 
the agreement for settlement. 

CONCLUSIONS OF LAW 

1. Claimant was employed by defendant employer on February 
14, 1978. 

2. Claimant sustained an injury arising out of and in the 
course of employment on February 14, 1978. 

3. Oefendants will be ordered to pay unto claimant $167.74 
per week of permanent total disability compensation during the 
period of claimant's disability. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
permanent total disability compensation at the rate of one 
hundred sixty-seven and 74/100 dollar ($167.74) per week com
mencing February 15, 1978 during the period of claimant ' s 
disability. 

Defendants are to receive credit for compensation already 
paid. 

Interest shall accrue on this award pursuant to S85.30, Code 
of Iowa, from May 3, 1984. 

Costs of this proceeding are taxed against defendants. 

A claim activity report shall be filed upon payment of this 
award. 

Signed and filed this day of August, 1984. 

BARRYHORANVILLE 
OEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TUE IOWA INDUSTRIAL COMMISSIONER 

DORIS LEBPBR, 

Claimant, 

vs. 

AMF LAWN, GARDEN, 

Employer, 

and 

PIRBHAN'S PONO INSURANCE CO., 

Insurance Carrier, 
Defendants. 

: 
: 

INTRODUCTION 

File No . 488301 

R E V I E W -

R E O P E N I N G 

0 E C I S I O N 

FILED 
MAYO 3 19A4 

IOWA INDUSTRIAL COMMISSIONER 

This matter came on for hearing at the offices of the Iowa 
Industrial Commissioner in Des Hoines on October 26, 1983 at 
which time the record was closed. 

A review of the co111missioner's file reveals that an em
ployer's first report of injury was filed on February 17, 1978. 
A memorandum of agreement was filed March 27, 1978 calling for 
the payment of $167.74 in weekly compensation . This case became 
a contested case proceeding which eventually was resolved when 
an agreement for settlement was filed. Roughly a year of 
healing period compensation was agreed to and claimant was paid 
permanent partial disability based upon an 18 percent loss to 
the body as a whole. The agreement was reviewed and approved by 
the commissioner on August 21, 1980. The record consists of the 
testimony of the claimant; claimant's exhibit l through 6; 
defendants' exhibit l; and all filings submitted prior to this 
time. 

ISSUES 

The issues for resolution are: 

1) Whether there is a causal relationship between the injury 
and the disabilityi 137 

2) The nature and extent of disabilityi and 
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3) Whether certain medical expenses should be paid. 

REVIEW OF THE EVIDENCE 

Cla i mant was employed by AMF Lawn and Garden on February 14, 
1978 . on t ha t date s he sustained an injury arising out of and 
in the cours e of he r emp l o yment. Claimant was found to have 
aggravated a preexis ting b i l atera l carpa l t unnel syndrome. 
Claimant was awarded heali ng period thr ough J anuary 30, 1979 . 
Cla imant ' s injury was fou nd to be permanent. Claimant later 
settled the case on an ag r eement that she was d isabled to the 
ext ent of 18 percent of the body as a whole. 

Cl aimant, age 60, testified she has lived i n Des Mo ines her 
enti r e life. She testified that she now weighs 128 pounds, 
having weighed 148 pounds prior to the injury. Cla i man t attributes 
her weight loss to decreased f ood consumpt i on in reaction to 
pain. Claimant testi f ied that she le f t school in t he eleventh 
grade in 1939 to care for her sick mother. Cla imant became 
e mployed by the Nati onal Youth Administration fo r a short while. 
she t hen became employed a t the Iowa Packing Company as a 
packer , bone cutter and butcher. Claimant was employed by Iowa 
Packing from 1942 thr ough 1948. Claimant was paid piec~ work in 
addition to an hourly wage. Claimant wP.nt t o work for Clean 
Towel and uniform and worked as an inspector fo r about two y~ars. 
Claimant took a cut 1n pay to 68 cents an hou r . I n 19SO c laimant 
became employed at New Monarch ~achine as a mach i ne ope rator. 
Claimant was given a short on-the-Job-tra i n1ng orientation. 
Although claimant could not recall her exact eacn~ngs, sh~ does 
recall that she made more money than before . Cl aimant quit in 
about 1957 to become employed at her husband's res t aurant 
business Claimant went back to the Clean Towe l bus1ness in 
l959 and.became a shirt press ope rator .. I n October 1966 claimant 
went to work for defendant employer until February 1978 when she 
was inju red. 

Claimant was an assembly line worker to s tart and was a 
parts chaser at the time of her injury Her dut ies i nc luded 
o r dering parts and keeping sufficient parts i n the wo rk area for 

roduct ion workers. Claimant testified tha t she had taken 
~inimal time off work for the births of he r fou r children. 
Claimant was struck by a crane. Claimant tes t i fi ed that her 
chie f complaints were with regard to her a r ms , shoulder and back. 

The previous decision in this case r eveals that claimant was 
t r eated by Albert L, Clemens, M.D . , who in t u r~ referred claim~nt 
to Robert c. Jones, M.O., who performed operations on claimants 
wrists fo r the carpal tunnel problem. Dr . J ones referred 
claimant to be exam i ned. The record r eveals t hat claimant also 
had a number of prior medical problems. The record indicates 
that claimant had seen or. Jones about si x mont hs b~fore she had 
her injury. However, or. Jones indicated t hat the injury at 
wor k was responsible for the aggr avation o f the c arpal tunnel 
syndrome. De. Jones thought claimant had al so sus t ained a 
spinal strain . A bilateral carpal tu nnel r e lease was conducted 
in April 1978. At the hea r i ng o f this matte r on October 26, 
1983 claimant indicated that the han1s, ar ms and shoulders 
bot hered her more after the Februa r y 1978 i njury than before. 

Claimant had her fi r st hea r ing on th i s mat te r in June 1979. 
She testified tha t she par t ook 11 physica l t herapy therea fter. 
or. Jones referred claimant to Dr. Dubansky, an orthopedist, but 
t he bi l l was not paid by the insure r . The matter was the 
s ubject of dispute and the e mployer's representatives agreed to 
pay for treatment. In September 1982 cla i man t went to a pain 
center , but was not treated. Claimant then rece ived physic51 
the r apy from Ina Hellw i g , a physical t herapist . Claimant 
testified tha t the neck problems ace far worse at this time than 
those she exper1enced prior to the i n jur y. Claimant testified 
that she did not have neck l imitations prior t o the injury. 

Cla imant testified that she now has mor e severe pain in her 
shoulders than she had befor e the injury. Claimant testified 
that she could lift her arms before the injury, and that she 
could not do so now. Claimant testi f ied that s he was ha1ing 
problems with her lower back after the injury, but that the pain 
remained about the same. 

Cla imant testif i ed tha t she has to have s omeone assist hec 
in a number of routine household t as ks. She t es tified that a 
daughter and a grandchild live with her now t o he lp her wi th 
these tasks. 

Claimant indicated that Dr. Dubansky ' s b i ll was evcntaully 
paid. oc. Blessman's bill was paid after the he aring of this 
matter. 

The depositions of De. Jones and 'Ill01laS B. Summe r s , M.O., 
were received into evidence in this case. 

or. Jones test1fied that he saw claimant on November 19, 
1979 at which time cla1mant was complaining of wri s t pa i n with a 
decrease in range of motion. Claimant's hand posi t ion had 
become frozen. There was a decreased range of motion of both 
shoulders. 

on January 30, 1979 claimant complained of l ow ba ck pain and 
pain in both legs. Claimant's upper a rms and s hou l e rs were 
bothering her. or. Jones asked claimant to see an orthopedist 
in order that claimant's back, hand and arm pr oblems could be 
treated. 

Claimant saw De. Jones again in April 1979 wi t h basi cally 
the same symptoms and Dr. Jones testified tha t he referred 

claimant to see Marvin Oubansky, M.D., an orthopedist. De. Jones 
placed claimant on an anti-inflammatory medication . De. Jones 
did not see claimant again until November 1979 when claimant 
complained of pain in the wr ist with a decreased range of motion. 
She was unable to close her fingers on either hand. Claimant 
never saw Dr. Dubansky because the insurer would not pay foe 
services rendered by or. Oubansky. 

Claimant saw De. Jones again in January 1980 when claimant 
was complaining of pain in both arms and shoulders. She had 
both frozen ~and and shoulder syndrome. Dr. Jones continued to 
treat claimant and he testified that claimant had a partial 
clawhand of both hands and that claimant was in need of treat
ment to increase the range of motion of hec shoulder . 

De. Jones indicated that the delay in obtaining or seeking 
physical therapy itself was worsening the claimant's condition. 
He felt that claimant had a permanent physical impairment both 
for contcacture of the shoulder and the hands. Dr. Jones 
testified that claimant never was able to work after the prior 
decision in this case. De. Jones indicated that there was a 
causal relationship between the injury and the condition. De. 
Jones thought c laimant was still disabled. In a letter of July 
8, 1980 to. claimant's former counsel, De. Jones indicated that 
he thought that claimant's permanent impairment was 25 percent 
of the body as a whole. 

On cross-examination, Oc. Jones indicated that the shoulder 
and acm problems were caused by the carpal tunnel syndrome. Be 
thought that physical therapy would help claimant's condition. 
He stated that claimant had had frozen shoulder before but that 
the condition worsened following the 1978 injury. De. Jones 
testified that his testimony was at variance with an earlier 
statement that the shoulder condition was not worsened by the 
injury. De. Jones thereupon stated that he would stay with the 
deposition testimony that the shoulder problems were aggravated 
by the injury. 

Claimant has also been examined by Thomas B. Summers, M.D., 
on three occasions. De. Summers is a neurologist and his first 
examination was conducted on December 29, 1976 for the purposes 
of social security disability. Claimant was also examined by De. 
Summers in 1979. Claimant's counsel first directed his questions 
to the July 14, 1983 examination. De. Summers noted flexion 
contractures involving all fingers of the eight hand at the 
proximal intecphalangeal level. The metacacpo-phalangeal joint 
of the eight was bulbous. There was flexion contractuce of the 
metacarpo-phalangeal joint of the eight thumb. Flexion con
tcactuces involving the middle finger, ring finger and little 
finger of the left hand at the proximal interphalangeal joint 
ltvel were observed. Both hands were held in a claw-like 
fashion. The hand grasp or hand grip is from 10 t o 2S oercent 
of normal on either side. Flexi on and extension of the forearms 
at the elbow was normal. There was a restriction of motion at 
the shoulder joint level at either side. Abduction of the arms 
could only be conducted through an angle or arc of only 30 
degrees. or. Summers made the following diagnosis: 

1, Lumbar radicular syndrome, lower lumbar, 
chronic, severe. 

2. Acroparesthesiae, upper extremity, bilateral, 
post-traumat ic, severe. 

3. Digital flexion contractures of both hands, 
secondary to 12 . 

4. Post-operative status referable to the cervical 
spine for surgical treatment in the form of cervical 
intecbody fusion in the past, as narrated above. 

5. Emotional depression, reactive type. 

6. Arthropathy, shoulder joint, bilateral, chronic. 

De. Summers indicated as follows concerning causation: 

A. It was my feeling or my opinion that as a 
result of the accidental injury which occurred on 
or about February 14, 1978, Mes. Leeper had developed 
various medical conditions or disorders. It was my 
feeling that in comparison with her physical status 
almost four and a half years ago that her course 
had been one of progression, and actually her 
disability had increased significantly. 

Dr. Summers then expressed the basis of his opinion. 

Q. Can you state the basis or the reason for this 
opinion, sir? 

A. Yes, sic. At the time of my examination here 
on July 15, 1983, I did find evidence of severe 
stiffness and limitation of motion in the shoulder 
joint on either side. In addition, there was a 
deformity involving the fingers and thumbs of both 
hands. Ber fine dexterity or finger coordination 
was severely impaired. 

It was my feeling that she did have stiffness 
or what we in the medical profession refer to as 
contractuces involving the fingers and thumbs. 

And in addition, there was evidence of emotional 
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depression; and she herself quite frankly indicates 
that because of her many problems emotionally, 
depression has plagued her throughout the years. 
And she is quite honest about it and is aware of 
this. 

~r. Summers thought at that time claimant could perhaps be 
examined by a physiatrist as a candidate for extensive phys1cal 
therapy. Dr. Summers observed that in 1976 and 1979 claimant 
had displayed weakness in her hands and difficulties using her 
hands, but that this condition had worsened considerably by 1983. 
He stated that there was a significant change in claimant's 
condition from 1979 to 1983. He was of the opinion that claimant 
was ~otally disabled. Dr. Summers thought that the delay in 
physical therapy added to claimant's disability. 

On cross-examination, Or. Summers indicated that his contact 
with the claimant was confined to examination only. Dr. Summers 
did not make a specific rating as to physical impairment. 

APPLICABLE LAW 

1. Section 85.3 and 85.20, Code of Iowa, confer Jurisdiction 
on this agency in workers' compensation matters. 

2. By filing a memorandum of agreement it is establishe1 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employ
ment. Freeman v. Luppes Transport Cr., 227 N.W.2d 143 (Iowa 
1975). This agency cannot set this memorandum of agreement 
aside. Whitters & Sons, Inc. v. Karr, 180 N.W.2d 444 (Iowa 
1970) • 

3. Section 85.26, Code of Iowa, provides that an award for 
payments on agreement for settlement may be reopened within 
three years of the last payment of compensation. 

4. In Meers v. Holida Inn of Cedar Falls, Iowa, 272 N.W.2d 
24 (Iowa App. t e court o appea she that the commissioner 
would award increased compensation when no phy~ical change of 
condition was present. The court cited Gosek v. Garmer and 
Stiles Co., 158 N.W.2d 731 (Iowa 1975). 

5. While a claimant is not entitled to compensation for the 
results of a preexisting inJury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa ~orks, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-?61 (l956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
r ecover. Nicks v. Davenport Produce _Co., 254 Iowa 130, 115 N.W.2d 
812, 815 ( 1962). 

6. Functional disability is an element to be considered in 
determini ng industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

ANALYSIS 

Based on the foregoing principles, it is found that claimant 
has established her claim. The record clearly shows that 
claimant had some permanent partial disability at the first 
hearing as was noted in Deputy Jackwig's award of hea l ing period 
benefits . Claimant, however, entered into an agreement for 
settlement in August 1980. Claimant argues that a denial of 
needed physical therapy has worsened claimant's condition . 
Claimant also argues that claimant's preexisting carpal tunnel 
problem was aggravated to such an extent that a subsequent 
series of events commenced which lead to a hand-arm-shoulder 
situation as addressed by Dr. Jones and Dr. Summers. 

Defendants, on the other hand, indicate that the claimant's 
sought-after medical treatment was not causally connected to the 
injury but rather to deterioration in the claimant ' s makeup due 
to the aging process . 

This record indicates that both Dr. Summers and Dr. Jones 
think that there is an aggravation of a preexisting condition. 
The important fact in this case which separates this particular 
find ing from other cases is that the opinions were arrived at 
independently. 

The doctor's opinions also indicate that claimant's disability 
is serious. The case, though, was settled earlier on the basis 
of 18 percent of the body as a whole. Although the prior 
opinion in this case inferred that claimant's recovery might be 
scheduled (i.e., to two arms) the record indicates to me that 
claimant's injury is to the body as a whole because the injury 
extends beyond the arms. Dr. Jones refers to a yet-to-be-named 
orthopedist for treatment of her condition . Dr. Jones stated 
that claimant has been "at least" entitled to temporary total 
disability since the injury. Dr. summers indicates that claimant's 
condition has worsened and that claimant is totally disabled. 

Considering this record and based upon my personal observations, 
the finding will be made that claimant sustained a permanent and 
total disability because of the aggravation of the preexisting 
condition . This case is held to fall within the exception noted 
in Meyers in the respect that claimant's condition failed to 
improve, and in fact deteriorated since the time of the settle
ment. All medical expenses sought were paid after hearing. 

FINDINGS OF FACT 

1. Claimant was employed by defendant employer on February 
14, 1978. 

2. Claimant was injur ed whil e working on February 14, 1978. 

3. Defendants filed a memorandum of agreement concerning a 
February 14, 1978 injury. 

4 . Claimant sustained an aggravation of a preexisting 
car pal tunnel condition on February 14, 1978. 

5. Claimant's injury now extends into the body as a whole . 

6. Claimant is permanently and totally disabled as a result 
of the February 14, 1978 injury. 

7. Claimant entered into a prior agreement for settlement 
of this case. 

8. Claimant's condition has worsened since the approval o f 
the agreement for settlement. 

CONCLUSIONS OF LAW 

1. Claimant was employed by defendant employer on February 
14, 1978. 

2. Claimant sustained an injury arising out of and in the 
course of employment on February 14, 1978. 

3. Defendants will be ordered to pay unto claimant $167.7 4 
per week of permanent total disability compensation during the 
period of claimant's disability. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
permanent total disability compensation at the r3te of one 
hundred sixty-seven and 74/100 dollars ($167.7 4 ) per week 
cotn111encing February 15, 1978 during the period of claimant ' s 
disability. 

Defendants are to receive credit for compensation already 
paid. 

Interest shall accrue on this award pursuant to section 
85.30, Gode of Iowa, from the date of this decision. 

Costs of this proceeding are taxPd against defendantc. 

A f i nal report shall be paid upon payment of this award . 

Signed and filed this .!Jlfft day of Hay, 1984 . 

<gL m/4,,.,, . 
B ~ H. BAUE 

EPUTY INDUSTRIAL COMMI SSIONER 
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BEFORE THE IOWA !f10UST•H Al, COM'I I SS !ONEil 

----------------------- - ····· ·- ----- - ----- - - -
GARY LEONARD, 

Claima"t, 
Fi le No. 704963 

R E V t E W -
vs. R E O P E N I N G 
JOHN HORRELL, COMPANY, 

Employer, 
Self-Insured, 
Defendants. 

------------ I0YIA INDOSIRIAceoMWilSS'OtlEII . ---

INTRODUC'r ION 

This is a proceeding in review-reopening brought by Gary 
Leonard, claimant, against John Morrell & Company, a self-insured 
employer, for the recovery of further benefits as the result of 
an injury on June 2, 1982. Claimant's rate of compensa tion as 
indicated 1n the memorandum of agreement previously filed in 
this proceeding is $264.83. A hearing w~s held before the 
undersigned on May 30, 1984 at Storm Lake, Iowa. The case was 
considered fully submitted at the conclusion of the hearing. 

The record consists of the testimony of the claimant, 
Francis s. Conway, M.D., Sandra Leonard, and Dennis Howrey; 
claimant's exibits A and B; and the deposition of David L. 
Hoversten, M.D., and John J. Dougherty, M.D., and the deposition 
exibits attached thereto. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether there is a causal 
relationship between the injury and the disability upon which 
the cla imant bases his claim and the extent of temporary total 
or healing period and permanent r rtial disability benefits to 
which he is entitled. 

On June 11, 1984 claimant filed a motion to reopen the 
record in this proceeding foe the purpose of submitting additional 
evidence concerning the employment of claimant. Having reviewed 
the request, it is apparent that the additional evidence sought 
to be admitted by the claimant is not material to this proceeding 
and the request is therefore denied. 

CVIl>fNCC "lll:SEN'n:n 

The claimant in this proceeding test1f1ed in his own behalf. 
He was observed to have moved slvwly and cautiously and appeared 
to be in considerable discomfort throughout the proceeding. 

Claimant testified he is 37 years of age, married and Cather 
of two children ages 11 and 12. He stated that he lives in 
Emmetsburg, Iowa, and that his wife is employed as a school 
teacher there. Claimant revealed a long work history beginning 
with odd jobs and construction work in high school and continuing 
until June 2, 1982. He stated that he began his employment with 
defendant in 1967 at the starting wage of $3.50 per hour. 

Claimant stated that he served two years in military service 
in the United States Navy during 1968 and 1969. He denied that 
he had obtained any special training in the military though he 
did act as a barber for six months. Claimant stated that he 
received an honorable discharge and returned to work at John 
Horrell , Company in 1970. lie stated that he worked in the pork 
plant there until it was closed in Hay 1982. When the pork 
plant was closed, claimant was transferred to the beef plant. 
He advised that because of the transfer he was at the bottom of 
the seniority list at the beef plant. 

Claimant described his job at the beef plant as "lugging• 
beef. He said that this job required him to carry as much as 
175 to 240 pounds of beef on his back to load it into a truck. 
He stated that he would carry about three sides of beef per 
minute. Claimant described the job as both difficult and 
demanding in teems of the amount of physical labor required. He 
had been working at this Job for about one week before he 
received an injury on June 2, 1982. Claimant explained that the 
injury occurred when a side of beef was dropped on to his back 
before he was ready to carry 1t. He stated that the sudden 
weight on his back caused him to flex backwards, but he was able 
to keep the beef from falling to the floor. Claimant said he 
was able to place the beef into the truck but he felt severe 
pain in his back and began to get dizzy. He immediately reported 
the incident to his foreman and went to the plant personnel 
office. He revealed that 1t was necessary for him to receive 
assistance to get to the personnel office. 

Claimant testified that he was sent to a chiropractor by the 
company for an exa~ination. Cl~imant stated that when he 
arrived at the chiropractor's office he thought he was close to 
passing out because of the pain and, since the doctor was not 
in, he lay down for awhile. He said that he was awakened by 
the doctor who then proceeded to take x-rays. The doctor did 
some massage to claimant's back and sent him home with the 
advice that he should return the next day to start work. 
Claimant testified that he did return to work the following 
morning and had been there a short time when the chiropractor 
called the plant and requested that claimant return to see him. 

Claimant advised that he r"turn"cl to th loctor who stated that 
he had seen a spot in the lower vcrtehr1e in claimant's back and 
that the doctor did not feel 11• WJ5 competen t to treat the 
problem. The chiropractor recommenclPrl that claimant see a 
specialist in orthopedic mr·1•cine, DJv1d L. Hoversten, M.D. 
Claimant said he went to see De. llovercten on June 4, 1982. 
Claimant testified that he wa5 PXJmincd by Dr. Hoversten and 
x-rays were taken. He was advised by the doctor that he had a 
fracture of his vertebrae. He ~t~ted that the doctor prescribed 
Codeine and some other medication ·,swell a5 rest. 

According to the deposition of De. ltoversten, claimant's 
x-ray demonstrated an unusual fracture of the posLPrioc element• 
of the L4 vertebrae. Dr. Hoversten sa id cla imant' s condition 
could also be described as spondylolisthes1s of the posterior 
bony body of L4. It was Dr. Hoversten's testimony that he 
believed claimant would best benefit from rest, a corset and 
pain meclications. 

Dr. Hoversten went on to testify that he saw claimant again 
on July 14, 1982 at which time claimant demonst rated a very 
tender spot to the left of the low back area and told him that 
his pain was worse when he was lying in bed or when he was 
wearing the £orset. De. Hoversten testified that he continued 
to prescribe rest. Claimant indicated that he continued to 
suffer pain throughout this periocl of time. 

Dr. Hoversten test1f1ed that he again saw claimant on August 
27, 1982. At that time Dr. Hoversten felt it was unclear as to 
whether the fracture was healing as he had hoped and suggestt>d 
to claimant that a CAT scan be obtained. Dr. Hoversten advised 
that a CAT scan was obtained and tha t 1t demonstrated the 
persistent fracture line as well as significant degenerative 
facet changes on the left and right side at two levels; L4 and 
LS. He explained that the facet changes were an indication of a 
deterioration of the function of claimant's spine. He opined 
that the findings of the CAT scan were consistent with the type 
of injury described and received by the claimant. Dr. Hoversten 
testified that he continued to monitor claimant's condition 
seeing him again in November 1982, March 1983, September 1983, 
January 1984, and April 1984. 

It was Dr. Hovecsten's opinion that claimant would cesponcl 
best to conservative treatment because the location of the 
inju r y did not lend itself to surgical r epair. His reasoning 
was that the injury was located in an area which is by its 
nature unstable and that surgica l repair would most likely be 
unsuccessful. Dr. Hoversten said he did attempt to determine 
claimant's suitability for a surgical procedure by having him 
fitted with a polypropylene brace wh ich often reveals an individual ' s 
likely success with a spinal fusion. He advised that this was 
done in January 1984 and by April of 1984 it had bPcome apparent 
that claimant was not a good candiJatc roe ~uc11cal repair. De. 
Hoversten did not believe that claimJnt would ever be able to 
return to the type of work he had bccn doing for John Horrell, 
Company and suggested that it would be necessary for claimant to 
be significantly rehabilita•,d. Dr. Hoversten opined that 
claimant's injury had resulted in a physical impairment to his 
body as a whole of approximately 30 to 35 perc~nt. 

Claimant testified that he had 3 strong dPsire to obtain 
additional education and rehabilitate himself in order to become 
a productive member of society. Claimant advised that he has 
not been employed since June 2, 1?82 even though he did return 
to work for a few days in January 1984 in ~n effort to determine 
whether or not he could perform a job at John Horrell & Company. 
Claimant stated that although the job d1d not involve lifting 
considerable amounts of weight, it clid involve bending and 
twisting and he was not able to perform the job. In addition to 
not being able to work, claimant testified that his activities 
had been greatly reduced since the inJury. He stated that he 
used to play golf, tennis, fish, and hunt but was no longar able 
to do any of these act1vit1es. Claimant said that he owns about 
40 acres on which he used to raise cattle but is not now able to 
do so because he cannot care for their needs. He indicatPd that 
he still attempts to help around the house by doing the d1shes 
and cooking and occasionally engages in some restricted gardening 
activities. Be stated that he has a riding lawnmower and has 
attempted to mow the lawn but the vibration of the machine 
causes him severe pain. Claimant went on to testify that at the 
present time he is always suffering from pain which is aggravated 
by even minimal activity, that he is subJect to very sharp and 
intense pain from some types of movement; that 1f he sits for 
longer than a half of an hour or so he will suffer pain when he 
gets up; and that although he continues to take pain medication 
It has not relieved him of the discomfort. 

Claimant testified that he has checked with the local 
community college concerning possible educational courses to 
improve his employability and find a vocational position which 
would not require physical labor. Claimant stated that it was 
his intention to enroll at the coemun1ty college the week of the 
hearing in this matter. 

Sandra Leonard testified that she has been claimant's wife 
for 13 years. She advised that prior to his injury cla1■ant ~as 
a very active individual and was involved 1n a considerable 
amount of physical activities. She stated that after his_injury 
clai■ant has been forced to considerably restrict his activities 
because of constant pain. She revealed that clai■ant has 
difficulty sleeping, walking and playing with the children. She 
stated that she and claimant had discussed his future s1nce the 
injury and both believe that education was the best course of 1Jft 
action to follow. Along these lines she advised she has checked .U 
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foe claimant at the community co ll~ge about enrollment at that 
facility. 

Dennis Howcey testified that he 1s the personnel manager at 
John Mor r e l l & Company and has heen so for the past six years. 
He stated ~hath~ knew claimant prior to the injury and has 
foll~w~d his med i cal progress since the injury. Mr. Howrey 
tes~ 1~ied as to the e~forts of the company to find a suitable 
position that the claimant could fill. He stated that claimant 
was plac~d as the sto~eroom clerk when he returned in January of 
198 4 , which was the lightest type of employment available at the 
John Morre l l plant. He described claimdn , as an excellent 
employee dedicated to and concerned about his employer. 

John J. Dougherty, M.O., testified that he examined c laimant 
on May 10, 1984 at the request of defendant's counsel. Dr. 
Dougherty obta ined a history from the claimant and examined 
port~ons o f the medical record of Dr. Hoversten. Dr. Dougherty 
testified that he was uncertain as to whether or not claimant's 
prese~t back condition was the result of a single traumatic 
experie nce or the result of an aggravation of a preexisting 
congenita l defect. According to the deposition and deposition 
exhibit 1, which is a r eport from Dr. Dougherty to defendant's 
cou~sel, D~. Dougherty was apparently under the impression that 
claimant ~id not see Dr . Hov~rs~en until August 27, 1982. or . 
Dougherty s r eport seems to indicate that he placed significant 
v~lue on this .mistaken assumption. Dr. Dougherty did, however, 
find that cl a imant was presently suffering from a 10 to 15 
percent permanent impai r ment of his body as a whole as a result 
of the back condition. He noted th~t there were few objective 
findings upon which an impairment rating could be based since 
claimant ' s chief complaint involved pain and not restriction of 
motion. Dr . Hove r sten likewi se noted in his deposition that 
there we re a limited number of objective finding~ with respect 
to claimant ' s physical impa irment. Dr. Dougher ty did state that 
the physical impairment rating that he gave would be greater in 
the event that the back condition arose from a single incident 
rather than an agg r avation of a preexisting condition or repeated 
trauma. 

!he . recor d reflect~ that claimant was examined in Mayo 
Clinic 1n Rochester , Mi nnesotd , on at least one occasion by 
Patrick J. Kelly, M.D., a specia l ist in orthopedic surgery. He 
had been referred to the Mayo Clinic by Francis Conway, M.D. , 
claimant ' s f a mily physician. Dr. Kelly exami ned the claimant on 
Apr il 18 , 1983. Re obtained a history from the c l aimant which 
was cons i s t ent with claimant's testimony at t r ial. Dr. Kelly 
suggested that claiman t may be a candidate for a tranverse 
p r ocess fusion from L4 to LS. He felt, however, that claimant 
must c l ear ly under stand that he would not be able to return to 
heavy l abor and that claimant would best benefit from vocational 
rehabilita tton . 

Francis Conw:iy, M.D., tP.st1f1,,<1 that hP 1s c l ,Hmant's family 
physician. lie has been treating cla imant Jnl h13 family s ince 
approximately 1963. He stated that he had seen ~1a1mant on 
occasion p r ior to 1982 for ~olds, flu and minor illness: he had 
never treated claimant for any typP. of b~ck pain. 

Dr. Cc--way stated that he S'lw claim3nt on June 6, 1982, at 
which time c l aimant r elated to him th• incident which occurred 
at work on June 2, 1982 . The doctor saiu he did not recall the 
specific treatment that he prescr 1b~d at that timn. IIP. indicated 
that he has continued to see claimant for his back pnin 3nd has 
prescribed muscle relaxers, p:iin plll5 and physical therapy at 
the direction of Dr. Hoversten. Dr. Conway revedll'!<I that 
claimant is presently taking meJi c:i tion for pain and 1n5omn1a. 
Dr . Conway testified that he was uncertain as to whether or not 
claimant's condition was permanent, but indicated that claiman t 
would be in need of medical treatmP.nt foe some time in the 
future. 

l>.PPLIC/\1\LE Lfl,'1 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of June 2, 1982 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer~ In£!_, 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A possffi[fi ty 
is insufficient: a probability is necessary. Burt v. John Deere 
Water.J.~~ Tractor Works, 247 Iowa 691, 73 N.W . 2d732 (1955). The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital, 251 
Iowa 375, 101 N. W.2d 167 (196~-. --

However, e xpert medical evidence must be considered with all 
other e v idence intr oduced bearing on the causa l connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notbe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N. W.2d 903 ( Iowa 197 4 ). However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier o f fact. li· at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by th~ completeness of the premise given the expert 
and other su r rounding cir cum~tances. eodish, 257 •I owa 516, 133 N.W.2d 
867. See a l so Musse l man v. Central Telephone Co., 261 Iowa 352, 
154 N. W.2d 128 (1967). 

An empl oyer ta kes an employee s ubject to any active or 
dormant health impa irments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zie~ler v. United States Gypsum Co . , 252 
Iowa 613, 620, 106 N. W. d 591 (l960), and cases cited. 

A finding of impairment to the body as a whole found by a 

medical evaluator does not equate to in<lustrial disability. 
This is so as impairmP.nt and Ji5ahility are not identical terms. 
Degree of industrial disability can in (act be much different 
than the deg ree of impairment because in the first ins t ance 
r efer ence is to loss of earning capacity and in the l a te r to 
a natomica l or f unctiona l abnormality or loss. Although loss of 
funct i on is to be considered and disability can r arely be found 
without it, it is not so t hat an industrial disability is 
p r oportionally related to a degree of impairment o f bodily 
function. 

Factors considered in determining industrial disabi l ity 
include the employee's medical condition prior to the injury, 
a ft e r the inju r y, and present condition: the si t us of the 
injury, its sever ity and the length of healing period: the work 
e xperience of the employee prior to the injury, after the injury 
and potential fo r rehabilitation: the employee's quali f ications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury: and age, education, motivation, and 
functional impa i rment as a result of the inju r y and inability 
because o f the injury to engage in employment for which the 
empl oyee is fitted. Loss of earnings caused by a job trans f er 
for reasons rel ated to the injury is also relevant. These a r e 
matters wh ich the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There a re no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent: work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairmen t that is found to be conclusive that it 
directly correlates to that degree of industr i al disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experi~nce, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Fi r estone Ti re & Rubber Com .,n , I I Iowa Industrial Commissioner 
Report (1 l ); Enstrom v. Iowa Publ~~_Services Company , I I 
Iowa Industri al Comm issioner Report 142 (i98T): Webb v. Lovejoy 
Construction Co., II Iowa Industr i a l Commissioner Repo r t 430 
(1981). 

ANALYSIS 

There would appear to be l ittle doubt regarding the question 
of causal connection between the injury of June 2, 1982 and the 
disability from which claimant is presently suffering. Dr. 
Dougherty may indeed be correct that claimant has a congenital 
defect in the lumbar region of his back. The fact that he may 
have had a congenital defect, however, would in no way bar his 
recovery under the facts of this case. It is clear that even if 
we assume that claimant was sufferi ng from a congenital defect, 
the congenital defect in no way affected claimant's ability to 
earn income. The aggr a va tion which occurred on June 2, 1982 was 
macerial and seve re. The record clearly shows that claimant was 
not suffering from any sort of back pain prior to the injury nor 
had any sor t of back pr oblem manifeste<I itself in this individual. 
As a consequence, claimant is entitled to recover for the 
aggravation o f any preeixsting condition which he may have had. 
Certainly claimant ' s back was not broken before June 2, 1982. 
Thus, whatever disability c l aimant is suffering is compensable 
under the Iowa Workers ' Compensation Act because of the injury 
he received at work on June 2, 1982. The real issue in this 
case is what is the extent of claimant's disability? 

Claimant's injury is to the body as a whole, therefore he 
has sustained an industrial disability. There are a number of 
factors which relate to an industrial disability which include 
the functional impairment, claimant's expecience and background 
a nd his ability to rehabilitate himself. I n the instant case, 
claimant's treating physician, Dr. Hoversten, found that claimant's 
fu nctional impairment was somewhere in the neighborhood of 30 to 
35 pe rcent of the body as a whole. Dr. Dougherty found considerably 
less functiona l impairment; however, he admitted that if claimant's 
injury arose out of a single incident that the impairment rating 
he ga ve would be higher. In addition, it is clear from Dr. 
Dougherty's testimony that he was unaware of the fact that 
claimant had sought immediate medical attention for his back 
injury. It is apparent then that Dr. Dougherty based his 
opinion on inadequate, or at least uncertain, factual information. 
Under the facts of this case it is clear that greater weight 
must be given to the treating physician because of his greater 
knowledge of the claimant and of the factual background under 
which the impairment arose. 

The functional impairment suffered by this claimant is to 
such an extent that it is clear that he will no longer be ablP 
to engage in heavy physical labor. This 1s made abundantly 
clear by the employer and claimant's attempt at reemployment in 
January of 1984. The employer placed claimant in the least 
physically demanding job available in their plant. Although 
claimant gave a sincere and valiant effort to perform the job, 
he was unable to do so because of continued pain in his back. 
or. Hoversten allowed claimant to fill this position on an 
experimenta l basis to determine whether or not he could in fa c t 
perfor m a job for the defendant. He was unable to do so. 
Clearly the claimant is forever barred from manual labor. 

It is apparent that claimant is a dedicated employee. His 141 



employee indicated complete satis(actL~n with claimant's per
formance prior to his injucy of JunP 2, 1982. These attributes 
make claimant an attcactiva candLdate for employment in some 
area in which he can perform. The pcoblem, of course, is that 
claimant is at the present time untca1ned in any area other than 
manual labor. Fortunately, this individual has demonstrated a 
strong desire to rehabilitate himself and appears to have the 
capability of so doing. He appeared at the hearing ne3t, well 
dressed and attentive. He is an intell1qent individual who 
could no doubt succeed in academic training. He indicated at 
the hearing that it is his desire to further his education. 
Since there is little, if anything, in claimant's background 
which gives him tcansferrable skills, it 1s appar ,•nt th<1t 1f he 
is to return as a productive member of society it is imperative 
that he expand his education. 

In addition to claimant's intellectual ability to pursue 
further education, his age is such that additional education is 
a very real possibility. Certainly it would appeac that claimant's 
emotional condition would be greatly improved by a serious 
rehabilitation program. He appears well motivated to pursue 
such a program. 

In summary, claimant is a 37 year old high school graduate 
with a prior work history limited almost entirely to manual 
labor. His present medical condition is such that he can no 
longer earn a living as a manual laborer. He has been blessed 
with sufficient mental faculties to be able to rehabilitate 
himself and obtain an education which would eliminate the need 
foe him to physically exert himself to any significant degcee. 
It ls apparent that he will probably suffer from some back pain 
throughout the remainder of his life although his physicians 
have indicated that, with time, the pain should reduce itself to 
some extent. With sufficient education claimant would probably 
be able to obtain wages similar to those which he earned with 
defendant, Weighing these factors in this case, claimant has 
demonstrated an industrial disability equal to 55 percent of the 
body as a whole, 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1. Claimant is married and has two children. 

2. Claimant is 37 years old and has completed a high 

school edu~ation. 
3. Claimant is an intelligent and well motivated individual. 

4. On June 2, 1982 claimant suffered an injury to his back 

while at worlt. 

5. As a result of his injury, claimant wa~ off wock from 
June 3, 1982 through January 13, 1984. 

6. As a result of his injury, claimant suffered a permanent 
impairment to his baclt equal to 30 to 35 percent of his body as 
a whole. 

7. Claimant cannot return to work as a manual laborer. 

8. Defendant has no job available which claimant can 
perform. 

9. Claimant needs to and wants to rehabilitate himself by 
a post high school education. 

10. Claimant's rate of compensation is $264 .83. 

11. Claimant has suffered an industrial disability equal to 
55 percent of the body as a whole. 

CONCLUS IONS OF LAW 

WHEREFORE, IT IS CONCLUDED: 

On June 2, 1982 claimant receied an injury arising out of 
and in the course of his employment. 

There is a causal relationship between claimant's injury of 
June 2, 1982 and his industrial disability of fifty-five (55) 
percent. 

Claimant's rate of compensation is two hundred sixty-four 
and 83/100 dollars ($26 4 .83). 

Claimant is entitled to healing period benefits fcom June 3, 
1982 to and including January 13, 1984. 

ORDER 

IT IS THEREFORE HEREBY ORDERED: 

Defendant shall pay unto claimant healing period benefits 
for eighty-four and two-sevenths (84 2/7) weeks at the rate of 
two hundred sixty-four and 83/100 dollars ($26 4 .83) and permanent 
partial disability benefits for t wo hundred and seventy-five 
(275) weeks at the same rate, accrued payments to be made in a 
lump sum together with statutory interest. Defendant shall be 
given credit for any benefits previously paid. 

IT IS FURTHER ORDERED that the costs of this action are 
taxed to the defendant. 

Defendant is to fil~ an ac tivity rftpqrt ~pon completion of 
this award. 

.] ,_., 
Signed and filed this L ,J;iy of llugust, 198 4 . 
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INTRODUCTION 

This matter came on for hearing at Cedar Rapids, Iowa on 
November 17, 1983. The record was closed at that time. 

A review of the co-issionec's file reveals that an employees 
first report of injury was filed on January 17, 1983 . No other 
filings were made. The record consists of the testimony of the 
claimant, Joe Seiter, Jean Lukavasky, and Jerry Wegmann; the 
depositions of Joe Seiter and Warren N. Verdeck, M.D.1 cla imant's 
exhibits 1 through 9; and defendants' exhibit 1. 

ISSUES 

The issues for resolution are: 

1) Whether claimant sustained an injury which arose out of 
and in the course of employment, 

2) Whether there is a causal relationship between the 
alleged injury and the disability, 

3) The nature and extent of disability: 

4 ) The rate of compensation; 

5) Cla imant's entitlement to medical benfits; and 

6) Whether c laimant is entitled to be paid additional 
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compensation pursuant to the last unnumbered paragraph of 
section 86.13, Code of Iowa. 

STATEMENT OF THE EVIDENCE 

Claimant, age 26 at the time of hearing, is married and 
presently employed by United Parcel Service. He is a high 
school graduate with about two years of community college. 
Claimant testified that he lost interest in college and . dropped 
out. Claimant's first employment was with a retail tire outlet 
right after high school. Be had worked there part time while he 
was in high school. Claimant desc ribed his duties as anything 
from light mecha nical work to delivery work. In about. 1_973 
claimant became employed by Nash Pinch in c•dar Rapids, for about 
a year. Claimant unloaded trucks and drove · a forklift. Claimant 
then became employed by United Parcel service (UPS) on a part
time basis. Claimant was a preloadeer who sorted parcels into 
trucks to be delivered in the Cedar Rapids area. Claimant 
testified that he would be required to lift fifty pounds and 
move this weight as far as twenty to thirty feet . Claimant 
trained for a driving position. In Hay 1983 claimant started in 
a driving position and was working as both a driver and a 
prel~ader on an as-needed basis. At the time of hearing claimant 
was a full-time employee. 

Claimant testified that since 1975 he has also worked for a 
gas station and a discount store on a part-time basis. In late 
1979 claimant testified tha t he became employed by Sunsprout. 
Sunsprout is involved in the production and distribution of 
alfalfa sprouts. Claimant testified that he was a general 
employee at fir s t and later became a truck driver. Claimant 
testified that he routinely pushed weights of s ixty t o seventy 
pounds and lifted weights not exceeding 100 pounds. Claimant 
described his duties with regard to the maintenance of the 
vehi~le. Claimant stated that he was required t o check the oil 
in the truck refrigeration unit, which sat atop the truck cab. 
Claimant testified that when he did this chore his feet would be 
about eight feet above the ground. 

At this point claimant testified that he had had knee 
problems prior to November 1981. Be also testified that he had 
been seeing a chiropractor intermittently. Claimant desc ribed 
being hosp 1 ~alized in 1974 following an automobile acc ident. 
Claimant testified that he was paid $12.92 pee hour by OPS in 
November 1981. Be worked twenty to twenty-five hours per week. 
Claimant testified that he made $14,000 as an employee of UPS in 
the year before November 1, 1981 and $2,000 from Sunsprout 
during that period. Claimant testified that he devoted between 
fifty and sixty hours a week to his employment at Sunsprout when 
he started. At the same time, claimant was working at UPS . 
Claimant'• boss at Sunsprout, Joe Seiter, would 9irect the 
number of hours to be worked . Claimant was married July 25, 
1980 and claimant took several months off as an employee of 
Sunsprout. When he wanted to return to work at Sunsprout, he 
contacted Hr . Seiter and was rehired. He then worked about 25 
hours a week. 

Claimant testified that he was to drive to Iowa City and the 
Quad Cities from Cedar Rapids on November 2, 1981 . Claimant 
worked a "full" day of four to five hours at OPS. Claimant had 
gone to work at UPS at 3:00 a.m. or so and reported to Sunsprout 
at about 9:00 a.m . Claimant climbed on top of the truck to 
start the refrigeration unit and check the oil. Claimarit, while 
so doing, fell to the ground. Be remembers waking up after he 
fell from the truck . Hr. Seiter was kneeling next to claimant. 
Claimant was taken to the hospital where he was complaining of a 
headache and pain in the occipital area. 

Physical examination showed tenderness in the lower lumbar 
paraspinal muscles. Straight leg raising was negative bilaterally. 
There was tenderness in the left gluteal region and left paraspinal 
region. X-rays of the lumbosacral spine showed the vertebral to 
be well aligned. X-rays were negative also for the skull and 
the cervical spine. Claimant was diagnosed as having a minor 
head injury and a cervical and low back strain. Claimant was 
released from the hospital that day. Be testified that he 
returned to work to pick up his car and went home. Claimant 
felt discomfort in his back and his head hurt. 

Claimant testified that on the following morning he went to 
work at UPS and completed his work day of four and a half hours. 
Claimant worked only an hour for Sunsprout. Claimant testified 
that he worked about nine hours total for each employer the 
balance of the week. Claimant testified he felt very sore 
during this period. 

Claimant testified that he retained an attorney (a different 
attorney than he who represented claimant at the hearing), who 
sent claimant to Dav id C. Naden, H.o., an orthopedic s urgeon. 
The records revealed that claimant had first seen T. C. Hunger, 
o. c. , on five occasions. At the end of this regimen, claimant 
was still complaining of minor left sac r o iliac pain. Claimant 
was examined by Dr . Naden on March 12, 1982. Dr. Naden noted 
that c laimant had problems in the dorsal upper lumbar area prior 
t o the in j ury in question. Dr . Naden indicated that claimant 
described the pain as being in the left lower bac k which was in 
a different location than previous complaints noted by claimant. 
Claimant also noted pain going down the left lower extremity. 
Claimant indicated that he had difficulty walking and numbness 
on the bottom of his left foot. 

PhysicL. examination revealed that claimant only had about 
20• of forward flexion. lateral bending was five or ten degrees 
at most . There was no hyperextension . Disc c rests were level. 

In the sitting position, straight leg raising is positive on the 
left at about fifty or sixty degrees, accentuated with dorsiflexion 
of the fo ot. Dr. Naden thought claimant had definite weakness 
of the extensor hallicus longus on the left. The strength was 
onl y 25 to 50 percent of the right. X-rays revealed claimant to 
have four lumbar vertebrae . Dr. Naden indicated that claimant 
had a herniated nucleosis pulposis at the L4, 5 level with nerve 
root encroachment of LS on the left. Claimant did not seek 
further treatment from Dr. Naden immediately following this 
examination. 

Claimant testified that from the time he saw Dr. Naden he 
never got any better or any worse . Claimant testified that he 
has modified his activities and that he has slept on the floor. 
He indicatd that he now works differently in that he squats even 
for the slightest lifting job. He testified that he gave a 
statement to the insurer f ollowing the injury. 

On cross-examination, c laimant initially indicated that he 
t ook off from his job at Sunsprout for his honeymoon. Claimant 
charac teristically worked part time. Claimant admitted that he 
gave the statement which was received into evidence. Claimant 
tes tified that after he had engaged current counsel he was sent 
to see warren N. Verdeck, M.O . , a Cedar Rapids orthopedist. 
Claimant t ~~tified that the job at UPS paid more than the j ob 
wi th Sunsprout. Claimant testified that he left Sunsprout 
volun t arily in order to become a full-time driver with UPS. 
Claimant agreed that when he returned to Sunsprout he averaged 
about $4.37 an hour for an eleven to twelve hour week. Claimant 
tes t if i ed that he is making more money totally since he quit 
with Suns prout. Claimant testi fi ed that he has back problems 
which interfere somewhat with his duties at UPS. Claimant 
t estif ied that the average weight he lifts is about twenty 
pound s. Claimant agreed with the proposition that the job 
working f o r UPS is better than being in a similar position with 
Su ns prout . Claimant t estified that the only time he missed on 
account of the inj ury at Sunsprout was that missed on the . date 
of the i njury pursuing hospital care. Claimant candidly admitted 
seeking chi r opractic care prior to the injury. 

Joseph Seiter was the pre s ident of Sunsprout at all times 
mat erial hereto. He outlined that c laimant had a spotty record 
as an employee because of alleged tardiness and lax paperwork 
procedur es. Hr. Seiter explained that he took c laimant to the 
hospital because c laimant was complaining of dizziness and upset 
stomach. 

On cr oss-examination, Mr. Seiter stated that claimant had 
made complaints of back pain prior to the injury and time when 
claimant could not perform his duties because of back complaints. 
The witness testified that claimant expressed no more or less 
complaints following the injury. The witness indicated that 
c laimant missed no work following the injury. The claimant quit 
voluntarily in Hay 1982. 

Jean t~~avasky is a UPS employee who started work with OPS 
as a preloader in Hay 1977. She testified that she worked with 
claimant from that time until claimant went to driving. The 
witness testified that weights of seventy pounds are not lifted 
that often in the preloader job with weights of fifty pounds 
being lifted about ten to twenty times an hour. The wi~ness 
indicated that claimant and she conversed often and tha~ she was 
told of the incident a couple of days after it happened. The 
witness did not recall the specifics of the conversation relating 
to the injury. The witness testified that claimant spoke of 
going to chiropractors and of having the need to have his back 
c racked. The witness testified that she, too, worked at Sunsprout 
and that claimant worked as much as everyone else. She indicated 
that claimant was more vocal in his complaints about his back. 

Gerald P. Wegmann is a supervisor foe UPS. Re testified 
that c laimant took no time off because of a back injury. He 
recanted the claimant's prior injuries. The witness testified 
that c laimant was a very good employee and a willing worker. 

Joe Seiter's deposition contained the revelation that 
c laimant may have played semi-pro football (denied by claimant). 
Seiter revealed that claimant struck his head when he fell. 

The record indicates that in 1981 claimant received $1,970. 56 
from Joe Seiter as wages and $15,089.79 from UPS , The record 
indicates that claimant's earnings from all employment between 
November 1, 1980 and November 1, 1981 was $16,821.35. 

After claimant's initial examination by Dr. Naden, claimant 
was given a permanent partial disability rating of fifteen 
per cent of the body as a whole as a result of the herniated 
nuc leosis pulposis at the L4, 5 level and nerve root encroachment 
of LS on the left. Dr. Naden al so s tated in a letter dated 
Oc tober 12, 1982 that claimant' s in j ury was a t a di ffer ent pl ace 
i n his bac k. Therefore, he stil l felt tha t c laimant had a new 
condition and not an aggravation. He stated that t he cause of 
c la i mant's disability was the injury. Dr. Naden wrote a letter 
report and made the foll owing statement : 

If this young man continues to show symptoms like 
he had in March of 1982 and also has corroborative 
evidence of a herniated disc, either by a Cat Scan 
or a myelogram, yes, he does have a herniated 
nucleosis pulposus in his lower back with a nerve 
root encroachment on the left and should probably 
have surgery. surgery in a young person with a 
definitive disc like this usually is successful and 
they do improve. Therefore, if his condition has 143 



remained status quo'and he is still having problems 
like he had back in March of 1982 his PPO Rating 
would be somewhere around 17 1/2 to 20 percent. In 
other words, following a successful laminectomy, 
their disability usually lessens somewhat and is 
around 15,. 

Claimant had been treated since 1974 by Or. Munger, a 
chiropractor. Or. Munger treated claimant five times after the 
November 1981 injury. 

Claimant was seen by Warren N. Verdeck, H.o., a Cedar Rapids 
orthopedist, on April 11, 1983. Claimant continued to have some 
complaints of numbness in the bottom of the left foot. Physical 
examination revealed that claimant was able to reach over to 
about four inches from the floor. Lateral flexion was to about 
twenty degrees. The gait was normal. Heel and toe walking was 
performed well. Straight leg raising was negative bilaterally. 
Plantar responses were down. Sensory examination revealed some 
altered sensation to pinprick over the lateral and plantar 
aspects of the left foot. X-rays showed some unremarkable 
narrowing at the lower two disc levels. Claimant was seen again 
the week following an EMG. De. Vecdeck did not feel that 
surgery was called for to correct the herniated disc at that 
time. 

or. Vecdeck testified in his deposition that the injury was 
the probable cause of symptoms (Verdeck dep., p. 14-15). Or. Naden 
gave an impairment eating of three percent of the body as a 
whole (Vecdeck dep. p. 13) which was restated on cross-examination 
(Verdeck Dep. p. 17). 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
upon this agency in workers' compensation cases. 

2. Claimant has the burden of proving by a preponderance of 
the evidence that he received an injury on November 2, 1981 
which arose out of and in the course of his employment. McDowell 
v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman 
v. central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

3. The claimant has the burden of proving by a preponderance 
of the evidence that the injury of November 2, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. r.scher, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility la insufficient: a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
7J2 (l955), The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, ~;1 Iowa 375, 101 N.W.2d 167 (1960). 

4. Section 85.34(1) provides for a statutory healing period 
to be paid following an injury. 

5. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment foe which he is fitted. 
Olson v. GoodJear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (196 >. 

6. The last unnumbered paragraph of section 86 . 13, Code of 
Iowa, states: 

If a delay in co-encement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commissioner shall 
award benefits in addition to those benefits 
payable under this chapter, or chapter 85, 85A, or 
85B, up to fifty percent of the amount of benefits 
that were unreasonably delayed or denied. 

7. Section 85.36(10), Code of Iowa, provides in pertinent 
pact: 

If an employee earns either no wages or less than 
the usual weekly earnings of the regular full-time 
adult laborer in the line of industry in which the 
employee is injured in that locality, the weekly 
earnings shall be one-fiftieth of the total earnings 
which the employee has earned from all employment 
~ucing the twelve calendar months immediately 
preceding the injury. 

ANALYSIS 

Baaed on the foregoing principles, it is found that claimant 
has established his claim to permanent partial disability 
compensation and medical expenses. Claimant has failed to prove 
his entitlement to healing period compensation and additional 
compensation pursuant to section 86.13, Code of Iowa. 

The facts of this case indicate that claimant was injured at 
a time and in a place where he was performing duties incidental 
to employment. The testimony of Or. Verdeck gives us the 
finding that the injury was caused by the employment. Dr. Verdeck 
discounts a finding that the injury aggravated a preexisting 
condition. Since the injury was caused by the employment, it 
will be concluded that claimant's injury arose out of and in the 
course of his employment. 

It will be concluded that claimant's injury caused permanent 
partial disability. Thia finding is supported by the testimony 
and writings of respected orthopedic surgeons. Because of this 
finding, the claimant would ordinarily be awarded healing period 
for the time missed from work, but he will not in this case 
since he lost no time. This is an example of the race case 
where no healing period is awarded in a case of permanent 
disability. 

Both De. Naden and De. Vecdeck rate claimant's permanent 
disability to the body as a whole. Since this is so, claimant's 
injury must be evaluated industrially. The record amply shows 
the claimant's prior back problems which required treatment. 
One might also presume that claimant had intermittent back 
problems for which medical or chiropractic care was not sought. 
Claimant's injury was to his back, and claimant is employed in a 
position where the use of a back la a must. Claimant is young 
and has a good education. Be is able to do his work and appears 
to "tough lt out• and has earned the respect of his supervisors 
in this regard. He has, because of his motivation to get ahead, 
become employed in a better paying position. Claimant's injury 
ls not so serious as to have caused surgery and an attendant 
loss of considerable lost time. Nevertheless, claimant bas 
sustained a documented permanent partial disability because of 
the injury: 

Considering the elements of permanent partial industrial 
disability, it will be found that claimant has sustained a 
permanent partial disability for industrial purposes of five 
percent of the body as a whole. 

Claimant has alleged that the nonpayment of compensation 
entitles him to additional compensation pursuant to the teems of 
section 86.13, Code of Iowa. This section allows an additional 
benefit foe those benefits unreasonably denied. I cannot find 
that the defendants' failure to pay workers' compensation 
benefits in the form of permanent partial disability compensation 
was unreasonable when there was no time lost or other occurrences 
that would alert a reasonable individual that some payment was 
doe. The claim for additional section 86.13 benefits will be 
denied. 

The intent of section 85.36, Code of Iowa, is to set the 
rate of weekly wages of an injured employee. It tries, within 
the limitations imposed by language, to get to a true and 
accurate gauge of an individual's weekly wage. Once this figure 
is obtained, the rate of compensation is derived. Defendants 
allege that section 85.36(6) should apply since rlaimant and all 
other employees worked similar hours. However, the evidence 
belies this since the claimant and another witness were both OPS 
and Sunspcout employees. The economics of the situation would 
in~icate to me that an individual would have to supplement his 
income. The finding, therefore, is that claimant made less than 
the regular full-time employee, entitling him to have his gross 
weekly wage computed on the basis of section 85.36(10), Code of 
Iowa. Claimant earned $16,821.35 foe the twelve months, indicating 
that his gross weekly wage was $336 . 00. Claimant is married and 
entitled to two exemptions. The rate of compensation is $204.44 . 

PINOINGS OF FACT 

1. Claimant was employed by defendant Sunapcout on November 
2, 1981. 

2. Claimant was also employed by United Parcel Service on 
Novelllber 2, 1981. 

3. Claimant fell from a Sunspcout truck while working on 
November 2, 1981. 

4 . Claimant lost no time from work with Sunspcout because 
of the fall except the time off on November 2, 1981 seeking 
necessary medical treatment. 

5. Claimant sustained permanent partial disability to the 
body as a whole of five percent (5,), 

6 • . Defendants' action in not paying permanent partial 
disability was not unreasonable, 

7. Claimant incurred reasonable and necessary medical 
expense because of the injury. 

8. Claimant la married and entitled to two tax exemptions. 

9, Claimant's weekly wage was three hundred thirty-six 
dollars ($336,00). 

CONCLUSIONS OF LAW 

1. Thia agency has jurisdiction of the parties and the 
subject matter. 

2. Claimant was employed by defendant Sunsprout on November 
2, 1981. 

3. Claimant sustained an injury arising out of and in the 
course of his employment with Sunsprout on November 2, 1981. 

4. oefendants will be ordered to pay unto claimant twenty
five (25) weeks of permanent partial disability compensation at 
the rate of two hundred four and 44/100 dollars ($204, 44 ), f'4 

5 . Claimant will be denied additional benefits pursuant to 

.. 
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section 86.13, Code of Iowa. 

6. Claimant will be awarded the following medical expenses1 

St. Luke's Methodist Hospital 
Dr . Verdeck 

ORDER 

$186..00 
103.00 

IT IS TBBRBFORB OROBRED that defendants pay unto c l4imant 
twenty-five (25) weeks of permanent partial disability compen
sation at the rate of two hundred four and 44/ 100 dollars ($204 . 44 ) 
per week . 

IT IS FURTHER ORDERED that defendants pay the following 
medical expenses1 

St. Luke's Methodist Hospital 
Dr. Verdeck 

$186.00 
103.00 

Interest is to accrue on this award pursuant to section 85.30, 
Code of Iowa, from the date payments become due. 

Costs of this proceeding are taxed against defendants 
pursuant to Industrial co-issioner Rule 500-4. 33. 

Defendants are to file a final report upon payment of this award. 
Cl', 

Signed and filed this «" -day of July, 1984. 

;:;INDUSTRIAL COMMISSIONER 
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" 

vs. 

SPBBDlfAY SCAPPOLO, 

B■ployer, 

and 

WAUSAU INSURANCE COMPANY, 

Insurance Carrier, 
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: 

: 

INTRODUCTION 

Pile No . 710878 

A R B I T R A T I O N 
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FILED 
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IOWA WU)USllllM. COIOllSSIONER 

This is a proceeding in arbitration brought by Bruce A. 
Mccu rry, clalaant, against Speedway Scaffold Company, employer, 
and Wausau Insurance Co■pany, insurance carrier, for benefits a1 
a result of an injury on August 11, 1982. On June 26, 1984 this 
case was heard by the undersigned and was considered fully 
aubaitted at the conclusion of the hearing. 

The record consists of the testimony o f claimant, Robert 
Lewis and James T. Rogers, clai■ant's exhibits A through D and 
P1 and defendants' exhibits 1 through 3, The objection to 
exhibit A-19 is overruled. Claimant's objection to defendants' 
post trial brief is overruled. 

ISSUBS 

The issues presented by the parties at the time o f the 
pre-hearing and the hearing are whether there is a causal 
relationship between the alleged injury and the disability on 
which claiaant ls now basing his claia and the extent of temporary 
total or healing period and peraanent partial disability benefits 
to whic h be la entitled. 

BVIDBWCB PRBSBNTED 

Clalaant testified be ls 37 years old, single, and the 
father of two children. Be stated he is a graduate of high 
school, a four year veteran of the United States Navy from which 
he was honorably diacharged, and has been vocationally trained 

as an ironworker. Claimant advised that he was employed as an 
ironworker for the defendant employer on the date of his injury, 
August 11, 1982. As an ironworker, cl aimant's duties included 
lifting up co 100 to 150 pounds and climbing on various gerdings, 
scaffolds and buildings. 

Claimant said he was working for defendant employer on a 
project at Western Iowa Community College on th~ date of his 
injury. Claimant testified that he was working on a roof 
scaffold approximately 12 to 15 feet off the ground when he 
slipped and fell. Claimant was uncertain how the fall occurred 
and said he could not recall anything following the fall. 
Claimant stated he could only recall waking up in the hospital 
with a backache and headache. Claimant stated he has continued 
to suffer from back and head pain since the accident. 

Claimant recalled that he had seen four or five different 
doctors since his injury of August 11, 1982, though he was most 
uncertain as to the type of treatment he received. He did 
indicate that some time after the accident he began to suffer 
from severe depression and other people told him that his 
personality, was changing. As a result of these problems, 
claimant said he began to see Michael L. egger, H.D. He stated 
that as of the date of the hearing he had been seeing Dr. egger 
for over one year. Claimant said he is presently continuing on 
medication and continues to see Dr. Egger. He sated that he has 
not been able to return to work. 

Robert Lewis testified that he is a construction laborer in 
the Counci l Bluffs area. He stated that on August 11, 1982 he 
was working for defendant employer at Iowa Western Community 
College. He stated that he knew the claimant and had known him 
for a considerable length of time prior to that date. He 
described the claimant as a good strong wor ker who had no 
difficulty in following the instructions given to him by the 
foreman. Hr . Lewis testified that on August 11. 1982 he and 
claimant were spreading four by fours on a scaffold. He advised 
that one of the boards split and claimant went through, falling 
approximately 12 to 15 feet . He stated that after cla imant hit 
the ground a four by four fell and struck cl aimant on the top of 
the head . Re stated that he last saw claimant approximately one 
year ago and at that time he was unable to obse rve any significant 
changes in the c laimant's behavior. 

James T. Rogers testified that he is employed by the Iowa 
Department of Public Instruction as a rehabilitation c~unselor. 
He outlined his professional credentials and work experience in 
the area of vocational rehabilitation. He stated that he became 
involved in claimant's situation as a rehabilitation counselor 
and refereed him to Des Holnco foe an evaluation. Hr. Rogers 
indicated that there were three basic criteria which an individual 
must meet in order to qua l ify for rehabilitation benefits from 
the State of Iowa. Those three criteria are (1) the person must 
have a substantial disability which (2) causes a vocational 
disability and (3) the individual must be able to be rehabilitated 
into competitive employment. 

Mr . Rogers stated that claimant was sent to Des Moines for 
an evaluation, the results of which were obtained on April 2, 
1984 . According to Mr. Rogers, the results of this test showed 
that claimant would not qualify for vocational rehabilitation 
services because of serious questions about his ability to be 
rehabilitated, These problems centered primarily on claimant's 
inability to remember schedules and i nstructions, significant 
problems with low back pain and poor results in the area of 
academic functioning . Mr . Rogers indicated that it was the 
opinion of the people in Des Moines that claimant would best 
benefit from a volunteer day care program. Hr . Rogers did not 
believe that cla imant was employable at the time of the hearing. 

Timothy C. Fitzgibbons, H.D., testified by way o f deposition. 
Both parties stipulated as to the qualifications of Dr. Fitzgibbons 
to testify about the matters contained in the deposition. Dr. 
Fitzgibbons advised that he became involved in the c laimant's 
treatment as a consulting physician . Cla imant was first seen by 
an associate of Dr. Pitzgibbons on August 17, 1982 at Mer cy 
Hospital in Council Bluffs. According to Dr. Pitzgibbons x-rays 
taken at Mercy Hospital failed to disclose any definite fractures 
to the c laimant's back. Accordingly, claimant was treated in 
the hospital for back pain from August 11, 1982 until August 31, 
1982. Dr, Pitzgibbons stated that the first time he personally 
saw the c laimant was after his discharge on September 9, 1982. 

Dr. Pitzglbbons stated that he performed a physical examination 
of the claimant on September 9, 1982 at which time he found a 
negative neurologic examination and negative straight leg 
raising which indicated that there wa s not a herniated disc in 
the claimant's back. Be stated that the claimant was complaining 
at the time of persistent headaches which the doctor believed 
may have been attributable to a possible concussion. The doctor 
revealed that at that time he started the claimant on outpatient 
physical therapy at St. Joseph Hospital and prescribed medication 
to help control the pain. The diagnosis at that time was post 
traumatic back strain. 

Dr. Pitzgibbons testified that the c laimant returned to see 
him for a follow-up examination on October 12, 1982. The doctor 
stated that at the ti■e claiaant was still having trouble with 
his back but did not want to return to the hospital, so he 
continued on outpatient treataent. The doctor said that he saw 
the c laiaant again on November 16, 1982 at which time he was 
still suffering fro■ back discomfort and headaches. The doctor 
said that clai■ant returned again on December 9, 1982 complaining 1 '5 
of back discomfort and having even more trouble in standing up If 



straight. The doctor stated that he felt claimant may have been 
suffering from a herniated disc so he admitted him to St. JOSPph 
Hospital on December 12, 1982. 

The doctor advised that claimant's hospital treatment in 
December of 1982 consisted of extensive physical therapy from 
December 12 through December 18. Although a myelogram had been 
considered earlier, it was decided that claimant had made 
sufficient progress that a myelogram would not be of benefit. 
The claimant was discharged from the hospital on December 18 
with an improved condition. Dr. Fitzgibbons said he next saw 
the claimant in January of 1983. At that time there was a 
physical examination although there were no x-rays. The claimant 
continued to complain of discomfort in the back and some pain in 
the right leg. The doctor again expressed his concern that 
claimant may have been suffering from a herniated disc. The 
doctor said he next saw the c laimant on February 3, 1983 at 
which time he noted that claimant seemd to be depressed. He 
said the claimant was having difficulty with straight leg 
raising bilaterally and again decided that hospitalization might 
be helpful in arriving at a diagnosis. The doctor stated, 
however, that claimant's personal problems were of such proportion 
that it would be advisable to obtain a psychiatric evaluation 
prior to proceeding with a myelogram. Accordingly, the doctor 
referred claimant to Michael Egger, H.D. Dr. Fitzgibbons 
testifed that claimant was geeing Or. Egger by the time Fitzgibbons 
saw him again on March 3, 1983. Because of persistent symptoms, 
it was decided that claimant should be admitted to the hospital 
and a myelogram performed. Or. Fitzgibbons stated that the 
myelogram disclosed a minimal defect in the left side of the 
vertebral column at L4, S level. It was the doctor's opinion 
that the defect was not significant enough to justify surgical 
intervention in the claimant's case. He stated that although 
there is no way to determine for sure whether the defect was the 
result of the fall, Or. Fitzgibbons did believe that it was 
likely that the bulging area wao started by the accident. He 
did not believe the minimal defect which was observed in the 
myelogram was a true herniated disc. 

Or. Fitzgibbons testified that during claimant's hospital
ization in December of 1982 a CAT scan was pPrformed which 
fai led to disclose any type of defec t. 

or. Fitzgibbons stated that the claimant's persistent pain 
over a period greater than six months was an indication that the 
claimant h~~ in fact suffered a permanent disability. or. 
Fitzgibbons assigned a permanent impairment of five percent of 
the body as a whole as a result of the minimal defect and 
continued pain of the claimant. He made this assessment of 
disability on March 29, 1983. The doctor said he saw the 
claimant again in Hay of 1983 at which time he advised the 
claimant that he had probably reached maximum recoverv and that 
there was little he could do to help reliev~ the pain. He 
recommended to the claimant that his best course would be to 
seek vocational rehabilitation and change his lifestyle. .. 

or. ,Fitzgibbons testified that he last saw the claimant on 
May 16, 1983, Re advised that the claimant was at that time 
complaining of discomfort in the lumbosacral area, but did not 
have specific neurologic complaints such as numbness or tingling 
in his legs or weakness. The doctor continued in his opinion 
that claimant's permanent disability was five percent of the 
body as a whole and indicated that the claimant should not do 
repeated lifting of objects weighing over 20 pounds. 

Michael L. Egger, M.D., testified by way of deposition. Dr. 
Egger outlined his qualifications as an expert which included a 
medical degree from the University of Nebraska, psychiatr ic 
residency training at the University Medical Center in Omaha, 
two years active duty with the United States Navy as a psych iatrist, 
and board certification from the American Board of Psychiatry 
and Neurology. Or. Egger also stated that he has been the 
author of a number of published articles and is the coauthor of 
one textbook on the medical dimensions of mental retardation. 
or. Egger also advised that he has been in the pr i vate practice 
of psycHiatry for 10 years. 

or. Egger stated that he first saw the claimant on February 
6, 1983 upon referral from Or. Fitzgibbons. At that time, Or. 
Egger conducted an initial interview from which he drew the 
tentative conclusion that claimant was suffering from a severe 
reactive deoression as a result of his injury of August 11 , 1982. 
In order to obtain a full and complete psychiatric evaluation of 
the claimant, Dr. Egger admitted the claimant to Mercy Hospital 
in Council Bluffs on February 6, 1983. The claimant remained in 
the hospital until February 2S, 1983. Or. Egger advised that 
during that period of time the claimant was given a Minnesota 
Multiphasic Personality Inventory test and a Luria-Nebraska 
Neuropsychological Battery. He explained that the purpose of 
these tests was to determine whether or not claimant was suffering 
from a personality disorder or possibly from some form of 
organic brain damage. Or. Egger stated that these tests were 
administered and interpreted by his associate, Or. Gustavson, a 
psychologist. 

or. Egger admitted that he was quite surprised that the 
Luria-Nebraska Neuropsychological Battery disclosed an organic 
brain syndrome from which the claimant was suffering. or. Egger 
said he was surprised because his initial contact with the 
c la imant failed to disclose to him that any such problem existed. 
or. Egger conceded that on at least two different occasions he 
expressed the opinion that it woJld not be possible to determ ine 
the cause of claimant's organic brain syndrome; however, at the 
time of his deposition he opined that the condition was probably 

the result of claimant's inJury of August 11, 1982. He based 
his argument foe causation upon his belief that claimant would 
not have been able to function in the capac ity wh ich he had 
prior to the injury had the organic brain syndrome been present 
at that ,t ime. Poe example, he ques tioned whether the claimant 
could have successfully completed high school, whether he could 
have successfully completed four years of service in the United 
States Navy and whe ther he could have maintained the eye-hand 
coordination necessary to perform his job as an ironworker with 
this condition existing. Dr. Egger stated that much of his 
information concerning claimant's past performance came from the 
claimant and his mother. The doctor stated that he was aware of 
a number o~ problems claimant had had early on in his adult life 
such as fighting, shootings, threats and abusive behavior. Re 
stated, however, that claimant's pr ior behavior did not alter 
his opinion about when the organic brain syndrome occurred. 

or. Egger advised that following the hospitali zation he 
continued to treat claimant with various antidepressant drugs 
and counselling. As a result, it was the doctor' s opinion that 
claimant's condition had improved from the time he first saw him 
in February of 1983 to the time of his deposition in December of 
1983. He did not believe that claimant's organic brain syndrome 
or the imgairment caused thereby would improve and that it was 
in fact a permanent condition. The doctor opined that the 
impairment caused by the organic brain syndrome was 40 to 50 
percent of the body as a whole. He did not believe that the 
claimant would be able to return to his former employment and 
that in the future his employment would be limited to simple 
repetitive tasks which would require a minimal amount of co
ordination and cognitive thinking. Dr. Egger summarized his 
statement of causation with respect to the claimant in a letter 
of Hay 2, 1983 when he stated: 

Following hospital treatment Mr. Mccurry has 
been seen in my office on March 4, March 23, April 
11, and April 27, 1983. He is due to be seen again 
in three weeks. 

Tofranil seemed to lose it's effect in control
ling headaches and mood, and this was changed to 
Norpramin 200 mg. at bedtime with Mellaril 25 mg. 
used on an as needed basis for anxiety. Hr. HcCurr y 
reported yesterday that he was sleeping well and 
that his mood was fair with the Nocpramin. He has 
completed testing at Iowa Western Community College 
fo Vocational Rehabilitation Program, but does not 
yet have the results o f that. I anticipate he will 
cont inue under my care until depressive symptoms 
are well cont rolled and he is satisfactorily 
adjustment (sic) in Vocational Rehab ilitation 
Proqram. As I stated in hospital summary, he is 
suffering from major depressive disorder, reac tive 
type, as well as organic mental disorder. The 
depressive symptoms are directly related to his 
injury and forced inactivity secondary thereto . 
His _personal problems are largely secondary also to 
the injury and forced inactivity rather than the 
depression being secondary to the personal problems. 
As I stated in my letter of March 8, 1983, I cannot 
state with certainty that the organic mental 
disorder is secondary to the injury sustained in 
his fall at work , however, the pattern of symptom
atology and history strongly suggest that it is 
secondary to the injury. I assume you will forward 
this reply to Wausau Insurance Company as you did 
previously. 

Cha rles J. Golden, Ph.D., testified by way of deposition. 
or. Golden's qualifications as an expert were outlined in his 
curriculum vitae which was attached to and incorporated in his 
deposition as exhib it 1. Or. Golden received his Bachelor's 
Degree in 1971 from Pamona College in Claremont, California, and 
received a Master's Degree in 1973 from the University of 
Hawai i, Honolulu, Hawaii. In 1975 he received a Ph.d. from the 
Universi'ty of Hawaii and conducted a post graduate degree in 
training at Hawaii State University in Honolulu, Hawaii. He 
served an internship in child and adult neuropsychology assessment 
and therapy. Or. Golden is a licensed psychologist in the 
states of Iowa and Nebras ka and is board certified as a professional 
neuropsychologist and clinical psychologist. Or. Golden has 
been involved in considerable professional research including 
Lhe development of the Luria-Nebraska Neuropsychological Battery. 
He has served on the faculty of the University of South Dakota, 
the University of Nebraska College of Medicine and presently 
holds the title of Professor at the College of Medicine of the 
University of Nebraska. or. Golden has writ ten approximately 14 
books dealing with neuropsychology and diagnoses of neuropsycho
logical problems and published over 145 articles on essentially 
the same subjects. 

Or. Golden testified that he examined and evaulated the 
c laimant on February 22, 23 and 24, 1984 at the request of the 
defendants. Prior to conducting the evaluation, he obtained the 
records of the claimant from Or. Egger, reviewed c laimant's high 
school record, contacted the claimant ' s most recent employer, 
interviewed the claimant ' s mother and the claimant. He stated 
that the following tests were administered to the claimant: 
(1) the Luria- Nebraska Neuropsychology Battery, (2) the Peabody 
Individual Ach ievement test; (3) the.Millon Hultiaxial Personality 
Inventory, (4) the Minnesota Mul tiphasic Personality Inventory 
and, (S) the Interpersonal Behavior Survey. or. Golden stated 
that as a result of these tests he reached the opinion that 146 
cla imant was suffering from a mild neuropsychological impairment 
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and reactive depreaaion. It waa or. Golden's opinion that the 
neucopaychological iapairaent of the claimant was of long 
atanding duration. In support of this position the doctor 
relied upon the ceaulta of the Luria-Nebraska test and his 
review ~t the clai■ant'a history of poor academic performance 
and inappropriate aoclal behavior. He believed that the neuro
paychological impaic■ent waa equal to approximately eight to ten 
percent permanent iapairment of the body as a whole. He did not 
believe the neuropaychological impairment was the result of 
claimant's accident and he did not belive that the claimant 
would auffer any permanent and psychological impairment as the 
ceault of the accident. He was of the opinion that claimant's 
reactive depceaaion was a treatable condition. 

APPLICABLE LAW 

A peraonal injury contemplated by the Iowa Workers' Compensation 
Law means an injury to the body, the impairment of health or a 
diaeaae which comes about, not through the natural building up 
and tearing down of the human body, but because of a traumatic 
or other hurt oc damage to the health or body of an employee. 
Al•1ul1t v. Shenandoah Nurseries, Inc., 218 Iowa 72 4, 732, 254 N.W. 
35 1934). 

The clai■ant haa the burden of proving by a ~reponderance of 
the evidence that the injury of August 11, 1982 is the cause of 
the dlaablllty on which he now bases his claim. Bodish v. Fischer, 
Inc., 257 Iowa 296, 18 N.W.2d 867 (1965); Lindahl v. L. o.:-eoq1s Co., 
2361owa 296, 18 N.W.2d 607 (1945). A possibility ls insutITc ent; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Workl, 247 Iowa 691, 73 N.W.2d 732 (1956). 

The question of causal connection is essentially within the 
domain of expect testimony. Bradsha'!_ v. Iowa Methodist Hospital, 
251 Iowa 375, 383, 101 N.W.2d 167, 171 (1960). However, the 
weight to be given to the expert testimony is for the finder of 
fact, and the provision of evidence weight will be affected by 
the completeness of the premise given the expert and other 
surrounding circumstances. Bodish, 257 Iowa 521, 133 N.W. 2d at 
870. 

The finding of a causal connection must be based upon 
testimony or evidence that tends to establish the connection, or 
upon proper inferences that may be drawn therefrom, and cannot 
be predicated upon conjecture, speculation or aere surmise. 
Burt, 247 Iowa at 701, 73 N.W.2d at 737-38. Expert opinions, 
even if uncontroverted, may be accepted or rejected, in whole or 
in pert by the industrial commissioner as the ultimate finder of 
fact. Sondag v. Ferris Hardware, 220 N.W.2d 903, 906 (Iowa 
1974). 

A r1Al•ant ia not entitled to comoensatlon for the results 
of a preexiating injury or disease. Rose v . John Deere Ottumwa 
lforka, 247 Iowa 900, 908, 76 N.lf.2d 756 (l956). However, lf the 
clai■ant h• • a preexiating condition that is aggrava ted, accelerated, 
woraened, or "l ightened up• by claimant's work activities which 
reaulta ,in a dlaability, the clai11ant ia entitled to co111penaation 
to the extent ot the diaablllty found to exlat. Nicka v. Davenport 
Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962)1 Yeager v. Flreatone 
Tfre, Rubber Co., 253 Iowa 369, 112 N.lf.2d 299 (1961). 

An e■ployee who haa suffered a per111anent partial disability 
la entitled to co■penaatlon for a healing period beginning on 
the date of injury until the e■ployee has returned to work, or 
when "lt l• ■edically indicated that significant l■provement 
fro■ the injury la not anticipated or until the e■ployee la 
■edically capable of returning to e■ployment eubetantially 
ai■ ilar to the e■ploY11ent in which the employee wae engaged at 
tha ti■e of injury, whichever occurs fleet. • towa Code Section 
85.)411) la• a■ended by enrolled Senate Plle 539 section 8 
(1982)). ' 

The Iowa Supre■e Court ha• characterized healing period aa 
" that period during which there la reasonable expectation ot 
i■prove■ent of the dl•abllng condition.• Ar ■atrong Tire, Rubber 
Co. v, IC\Jbll, 312 N.lf. 2d 60, 65 (Iowa 1981) (citing Boyd v. Budaon 
Pul~' Paper Corp., 177 So. 2d 331, 330 (Fla. 1965)1. Thul, the 
hea ing period ter■ lnates at the ti■e the injured e■ployee la 
reatored ae far•• the per■anent character of the injury will 
per ■ lt. Ar■atrong Tire r. Rubber Co., 312 N.W. 2d at 65. 

ANALYSIS 

The partiea are ln agree■ent that the clai■ant auffered an 
injury on Auguat 11, 1982 when he fell fro■ a •caftold at vork. 
There la agree■ent that, at a ■ 1nl ■u■, cla1 ■ant suffered a 
per ■anent partial diaability of five percent ot hla body aa a 
whole a• a re•ult of that fall. The five percent 1■pair ■ent la 
the reault of chronic low back etra1n. The queation ln thl• 
caae 1• whether the fall cauaed any other 1■pa1r■ent other than 
the low back atraln. 

The cecocd ta clear that the clal■ant doe• auffer 1■pair■ents 
to hla ability to earn lnco■e for reaaon• other than chronic low 
bac~ attain. The tvo prl■ary l■pedl■ent• to hia earning ablllty 
are the depreaalon and the neuropaychological deflcita. The 
expert• dlaagree a• to the cauae of these proble••· Dr. !gger 
1a of the oplnlon that clai■ant auffered organic brain da■age ln 
the fall. Be auggeata the poaalblllty that the clai■ant'a 
depreaelon 1 • the reault of the brain da■age rather th•~ a 
reaction to hla bac, injury. Or. Colden bellevea clal-.nt'a 
brain daaage l• of long standing duration and preexlated the 
injury of Auguat 1982. Be alao flnda clelaant to be aufferlng 
fro. reacti•• depreaalon. 

Both of the doctors express the opinion that the depression 
la not a permanent condition. Although defendants contend that 
Dr. Golden testified that claimant's depceaeion preexisted the 
August 1982 injury, such testimony la hard tb find. Dr. Golden 
epecifi~ally stated that claimant was suffering reactive depression. 
(Exhibit C, p. 39 11. 1-4 l 

Concerning the cause or origin of the claimant's organic 
brain diaorder, the opinion of Dr. Golden will be accepted as 
being entitled to greater weight than Dr. Egger. Both Dr. Golden 
and Dr . Egger possess considerable experience and education in 
their fields. Dr . Egger's medical background adds little weight 
to his testimony however, because his diagnosis is not based 
upon aedical findings1 it la based upon the results of a psycho
logical teat. Dr. Golden being the author and designer of the 
psychological teat employed, probably has greater expertise at 
interpreting the results. Also, the extent and degree of 
research into claimant's background by Dr. Golden is most 
impressive. Dr. egger's personal contact with and knowledge of 
the claimant la offset by such extensive background investigation . 

Although the defendants correctly state that De. Egger 
expressed the possibility that claimant's depression arose fro■ 
the organic brain disorder, he la in fact merely stating a 
possibility. In addition, the doctor's opinion la based on his 
assumption that the organic brain deficits arose at the time of 
injury. Thie record supports the conclusion that the depression 
arose subsequent to and as a result of the injury. The expert 
testimony of both doctors, when considered as a whole and 
reconciled to the extent possible, disclosed that claimant 
suffers from reactive depression as a result of his injury. 
Further, that the reactive depression exacerbates an underlying 
personality disorder. Likewise, the personality disorder 
exacerbates the depression. When viewed in the context of the 
workers' compensation law, the conclusion must be that the 
injury to clai111ant's back caused the reactive depression. The 
reactive depression aggravated a preexisting organic brain 
deficit. Aa stated above, claimant is entitled to recover for 
disability which results from the aggravation of a preexisting 
condition. The materiality of the aggravation is apparent from 
the tact that prior to August 11, 1982 claimant was employed and 
employable and now he is not. 

Since claimant has suffered a permanent partial disability 
at least to his low back, he la entitled to healing period 
benefits until the extent of permanent partial disability can be 
determined. In the instant case, claimant was still suffering 
fro■ reactive depression at the ti111e of Dr. Golden's evaluation. 
Since that evaluation claimant has continued to receive psychiatric 
counselling and antidepressant drugs. Both doctors indicated 
that clai■ant'a depression would improve though Dr. Egger was 
less certain. Claimant has not returned to work, lt has not 
been e•tabliahed on this record that there will be no significant 
■edical i■provement in hie condition and it does not appear he 
can return to •ubatantially aimilar employment. It is therefore 
clear that clai■ant continues in healing and that hia co■pen1at ion 
•hould cpntinue until one of the three conditions of 585.34(1) 
are ■et. Only at that ti■e could there be a valid aaseaasent of 
his industrial disability. 

FINDINGS OF FACT 

lfR!RBFORE, IT 19 FOUND: 

l. On August 11, 1982 clai■ant fell fro■ a scaffold while 
at vork. 

2. Aa a result of the fall, clai111ant received a mild 
per■anent i■pair■ent to his low back. 

3. As a result of the fall and subaP.quent disability, 
clai■ant developed a reactive depression. 

4. Claimant'• reactive depression aggravates and la 
aggravated by a preexisting neuropsychological deficit. 

5. Clai■ant'e preexisting neuropaychological deficit le of 
long atandlng duration and i• permanent. 

6. Clal■ant ls presently suffering fro■ reactive depression. 

7. Clai■ant's reactive depreaeion la not a per■anent 
condition. 

8. Clai■ant has not returned to work and cannot presently 
engage in sub•tantially sl■ llar work. 

9. Clal■ant haa not achieved ■axi■us recovery from hie 
injury of August 11, 1982. 

10. Claiaant's rate of co■p,!nsat1on la $290.06. 

CONCLUSIONS OP LA" 

111EREPOR!, IT IS COHCLUD&D1 

Clal•ant ha• proven by a preponderance of the evidence that 
on Auguat 11, 1982 he received an injury arl1ing out of aod in 
the cour•e of e■ployaent. 

Clai■ant ha• proven by a preponderanc~ of the evidence that 
he haa auffered a peroanent partial dieability aa a r~eult of 
hi• injury. 

147 



- . . . . . . . . . . . . . -. . . . . · · .. : ...... •· .... ·. ·: .. .. . . .· ...... ·.. . . ~ .· , . . 

Cla i • ant baa proven by a preponderance of the evidence that 
he has not returned to works that it is not medically indicated 
that he can return to substantially sifflilar e•ployaent1 a nd, 
that it is aedically i ndicated that his present condition may 
significantly improve. • 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto clai■ant 
co■peneation at the r a te of t wo hundred ninety and 06/100 
dollar s ($290.06) fcoffl August 11, 1982 until such time as 
one of the conditions of S85.34 (1) are met. 

Defendants shall pay the costs of this action. 

Signed and filed this c2'{ 4
.: day of September, 1984. 

cfL~&~ 
STBVBN E. ORT 
DEPUTY INDUSTRIAL COMMISSIONER 

Copies To: 

BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

RONALD McDONALD, 

Claimant, 

POLLS¥ FREIGRT LINES, 

Employer, 

and 

: 

Pile No. 687503 

R E V I E w -
R E 0 p E II I II G 

D E C 1 s 1 0 N --,, ; 
\ f · • - ~ 

_ , 
CARRIERS INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

-u~ --1 · • ~ ' I , ., .,. ~, 

This is a proceeding in review-reopening brought by Ronald o. 
McDonald, claimant, against Pulley Freight Lines, employer, and 
Carriers Insurance Company, insurance carrier, defendants, to 
recover additional benefits under the Iowa Workers' Compensation 
Act for an injury arising out of and in the course of his 
employment on November 5, 1981. It came on for hearing on July 
JO, 1984 at the office of the Iowa Industrial Commissioner in 
Des Moines, Iowa. 

The industrial co11111issioner's file shows a first report of 
injury received November 18, 1981. 

At the time of hearing the parties stipulated to a rate in 
the event of an award of $270.01. 

The record in this matter consists of the testimony of 
claimant and Harian Jacobs, claimant's exhibit 1, a aeries of 
medical reports from James 8. Worrell, M.D.1 claimant's exhibit 
2, a report from Dr. Worrell dated June 28, 19831 claimant's 
exhibit 3, reports from Stan Christensen, LPT1 claimant's 
exhibit 4, reports from Christensen and De. Woccell1 claimant's 
exhibit 5, medical information and a report from R. s. Rattray, 
claimant's exhibit 6, a report fro• Donald o. Berg, H.D. and 
from G. Selan Paprocki, claimant's exhibit 7, the deposition of 
Paprocki, claimant's exhibit 8, medical reports and a report 
from Carlos Chase, defendants' exhibit A, the curriculum vitae 
of Harian Shanley Jacobs1 defendants' exhibit a, a report from 

Jacobs; and defendants' exhibit C, the deposition of claimant. 

ISSUES 

The issues in this matter are whether or not claimant is 
entitled to further temporary total, healing period or permanent 
partial disabi~ity benefits and whether or not the provisions of 
Iowa Code section 86.13 have been triggered. 

STATEMENT OP TRE CASE 

Thirty-five year old married claimant, father of two children 
and a high school graduate, testified to beginning work ex
perience as a material handler for a brick company. At the same 
ti■e he had a laborer's job as a shaker removing sand from molds. 
After graduation from high school, claimant spent two and a half 
months as an assistant manager trainee before being drafted. Be 
served nearly two years in the navy with two tours in Vietnam--one 
as a boatswain's mate and a second as a sonar technician standing 
watch on the scope. When he returned to civilian life he spent 
a year working foe a loan company doing such things as closing 
loans, prospecting for loans and evaluating household goods as 
collateral~ Be left the loan corporation both because of 
managerial problems and because he wished to go to college. 

Claimant went to college full-time under the G.I. bill. Be 
then attended part-time for the next four or five years and did 
local trash hauling with a friend. Later he acquired some 
equipment foe landscaping. He attained between ninety-five and 
one hundred and fifteen hours of college credit. Be said that 
he needs one more course to obtain an A.A. degree. That course 
is accounting which he has attempted but failed. 

Claimant's next employment was as a warehouseman--• job he 
held intermittently over the next three years. Initially, he 
dispersed furniture when drivers brought it in. Re did some 
lifting, but he had assistance from another employee and special 
equipment. During this time he got a class one license to drive 
an eighteen-wheeler. He drove both intrastate and locally. Re 
spent three months a& a salesperson selling the services of a 
freight hauler. He served two months as a dispatcher, but he 
was told he was not working out. He improved his salary while 
he worked six months delivering local freight and loading and 
unloading materials weighing from ten to fifty pounds. 

Claimant moved to another California location and took a job 
driving a three-axle dump truck and doing some cement mixing. 
This was a seasonal job and as claimant was last hired he was on 
layoff from time to time. 

Claimant returned to Iowa where he was employed by defendant 
employer in August of 1981 as a delver driving out of Rock 
Island. Claimant attributed his many changes in employers to an 
attempt to better himself. 

Claimant testified that he had a physical when he got out of 
the navy and each year to update his license to drive the truck. 

Claimant r-ecalled the circumstances of his November injury 
as follows: It was a Thursday. Re was unloading an overweight 
trailer at the scales after having driven foe about eight hours 
with catnaps. A path was made through the boxes so the weight 
could be taken from the nose. Re moved the boxes by bending 
over and pulling them through his legs as he worked in a small 
space. The cartons which were unloaded contained bleach bottles 
and weighed sixty-five pounds. The truck was weighed three 
times before it passed. Sy that time he was feeling stiff and 
sore. 

He took another load to Indianapolis with stops for food and 
catnaps. Re did no lifting. He washed out his truck and got 
another load for Rock Island where he arrived on Saturday 
morning after sleeping in the cab of his truck. 

Re called the dispatcher and then his spouse to come get him. 
Re had no prior back trouble. Re could stoop, but he was unable 
to get back up. Be saw the doctor and missed three weeks' work. 
He was released for light duty1 but as there was none, he was 
told to take another two weeks off. 

Re drew compensation while he was not working. 

On December 15, 1981 he returned to work as a driver. He 
was sometimes capable of doing the loading and unloading. At 
other times he hired help. 

There was a layoff in March during contract negotiations and 
in this time he became accustomed to sleeping nights instead of 
on an irregular schedule. 

Re remembered hls next back inc ident thusly: He had been on 
the road since Sunday night or Monday morning. He was asleep 
with his head on the pass enger side in his truck parked by the 
roadside. He was startled by something. He pulled himself up 
by the steering wheel wrenching his back and feeling sharp pain 
which was the same back pain he had felt before. He continued 
to drive, but his lower extremities and buttocks began to feel 
numb. sy Saturday afternoon, he felt •pretty cough." He used 
heat. 

Re reported back to work and did some relocating of trailers 
and then commenced doctoring with Dr . Hart over the next six 
weeks. He received workers' compensation. He was refereed to f48 
or. Berg, an orthopedic surgeon, who treated him with medication 

I 

I 
I 



I 

I 
I 
I 

I 
I 

and who told him to do exercises and to lose weight. He had a 
myelogram. 

Eventually , he was sent to Dr. Worrell in Iowa City whom he 
cont inues to see to the present. 

Claimant reported that he was paid compensation until Hay 
10, 1983 . Be understood that his compensation terminated at 
that time because he allegedly was not cooperating by losing 
weight. 

Claimant agreed that he ls better, but he did not think he 
could go back to the sor t of work he was doing at the time of 
his injury. Be is limited to lifting twenty-five pounds with no 
excessive bending or lifting and no repetitive bending, twis t ing 
or turning. His medications are Norge Forte and Elavil. Va l ium 
and Tylenol 3 are taken as he needs them. He said that he walks 
two mi les a day and tries to swim for ten to thirty minutes f ive 
days a week. 

Claimant indicated that he was sent by Paprocki, a vocational 
expert, to state vocational rehabilitation ser vices where he saw 
a counselor named Carlos Chase with whom he has consulted about 
jobs. Be underwent four days of testing in Des Hoines . He 
acknowledged doing well on the tests and expressed the feeling 
he cou ld complete college. He stated that he is writing for his 
t ransc ript. He claimed that he has no funds to use to attend 
college. Claimant testified that he wishes to get into something 
business oriented, preferably sales and preferably in the 
Oskaloosa area. He thought he wou l d be able to drive to work in 
a larger area, but he was not sure; and he f e l t that whether o r 
not he could do the driving might be determined by the job he 
was driving to and from. 

Claimant admitted he had been referred to a job by Jacobs, 
another vor,tional counselor , as a night watchman with a salary 
of $3.50 per hour. Claimant expressed the opinion he is capable 
o f earning more money and the desire to have a job which will 
take him somewhere . 

Claimant declared he is starving on the 1000 calorie diet. 
His we i ght ls a t 238 pounds. He estimated his normal working 
weight at from 225 to 230 pounds. He agreed that he had been 
told by Dr. Berg that weight loss would help his healing, but he 
related that Dr . Worrell d id not think his weight wa s •substantially 
relevant• to his condition. 

Claimant asserted that he would not be bondable because he 
had trouble with his c r edit when he lived in California. 

Harian Jacobs, a vocational consultant with a master's 
degree from a rehabilitation specialist's progr am, testified to 

interviewing claimant to assess his post-injury earning capacity. 
Ber procedure is to start by looking at the medical records to 
see what the ••ployee's funct ional impa irment is and what 
medical limitations have been placed on activity. She then 
interviews the employee to take an educational and work history 
to enable her to assess transferable skills . She also looks f or 
skills obtained through avocations. She investigates the 
relevant labor market f o r jobs ava il able in the geographic area. 
This investigation includes contacting local employers. She 
also visits Job Service and the l ocal vocat ional counselor. 

In making the determination of wha t c laimant can do, Jacobs 
used restrictions of twenty-five pounds with no frequent bending 
or twisting and also considered wha t claimant said he was able 
to do. Claimant's self-placed limitations were an ability to 
walk up to two mil es , to dr ive twenty-five to thirty miles , to 
lift up t o thirty pounds and to bend and to stoop occasionall y. 
Cl aimant told her of an inability to stand and to sit in one 
position f ~r a long period. 

As jobs claimant c an do with his demonstr a ted skills and the 
limitations assigned by Dr. Berg, she listed manager trainee for 
a loan officer, driver's license examiner, Cle rk IV wi th the 
Iowa Merit classification, and factory representative. As jobs 
coming within claimant's self-imposed limitations and using his 
demonstrated skills, she proposed r oute driver, sales repre
sentati ve, super visor for a convenience store, security guard, 
pa inting helper or worker , support service supervisor or pro
duction wor ker . In discussion, she noted that a route driver 
delivering such items as potato chips or cookies would use sales 
skills and be engaged in a lighter job. She said that sales 
representatives often do not lift over twenty-five pounds. She 
explained that the position of security guard would be a means 
of gett ing · claimant back to wor k and of establishing him with a 
company. This placement, she believed, might lead to other 
things. 

Jacobs , who expressed the opinion that after initial training 
in a new field, claimant's post-injury earnings would equal his 
preinjury earnings as an over-the-road truck driver, pointed out 
tha t claimant could utilize a veterans preference or benefits 
ava ilable through JTFA. She also spoke of targeted job tax 
credit as an advantage to an employer hiring claimant. 

As important aspects of claimant ' s experience, Jacobs looked 
to his loan company work, his keeping books and logs, his 
dealing with customers and his good communication skills. She 
anticipa ted cl aimant's returning to truck driving if his con
d ition improves. 

Jacobs acknowl edged that if the security guard job at $3 . 50 
were the only job claimant could do, he would have industrial 

disability. 

G. Brian Paprock, vocational consultant who has a master's 
degree in vocational rehabilitation, met with claimant on Apr il 
22, 19~3. In doing his evaluation of claimant, he considered 
c laimant's age, education , past wo rk, the diagnoses made by Dr. 
Worrell in hi~ reports dated April 21, 1983, June 28, 1983, 
August 2, 1983 and August 19, 1983, and claimant's subjective 
complaints. He did not formulate an opinion regarding cl aimant ' s 
industrial disabil ity as he thought claimant continued to 
undergo medical trea tment, had no release to return to work and 
had not had specific restrictions or limitations assigned. He 
did believe that cl aimant would have industrial disahility as he 
questioned claimant ' s ab ility to return to the l evel of phys i c al 
exer tion necessitated by his employment with defendant employer . 

Paprocki had not seen reports from or. Berg, but he knew of 
his involvement in the case. He agreed that it would be significant 
if Or. Berg fel t claimant was going to recover and have no 
permanent impairment. 

The expert assessed claimant's work experience as running 
the gamut from non-skilled physical laboc to semi-skilled to 
very skilled and from heavy physically to very light or sedentary. 

Paprock i a t the time of his deposition found claimant's 
medical prognosis too undefined to allow conclusions regarding 
his employability. He sa id that when claimant is released for 
some kind of empl oyment he wil l no longer be totally disabled 
because he has skills which will enable him to do work other 
than physical labor. 

The consultant provided a supplemental report dated Hay 14, 
1984 in which he suggested industrial disability of approximately 
t wenty-five percent. Factors considered included good potential 
f or learning and employment experience in other than physical 
labor positions. He anticipated the likelihood of ~irect ' job 
placement in the clerical or sales fields, but with a decrease 
in actual earnings. 

Also included in the r ecord is a summary of claimant's 
short-term evaluation from the state rehabilitation, education 
and services br anch . Claimant was not able to solidify his 
vocational interests which changed almost duily during his 
testing. 

Claimant was given a l evel II wide range achievement test 
which resulted in scores in the eleventh and twelfth grade range 
except i n math. Claimant was given a Valpar drafting work 
sample. It was concluded that drafting was not a likel y potential 
field due to claimant's level of math skills and al so to his 
trou ble ma inta ining concentration for quality and attention to 

detail . Ma th skills also were viewed as lowering the like l ihood 
of claimant's succeeding in a computer occupation and his 
limited mobility as a hindrance to computer maintenance. 
Claimant did well on an accounting o r ientation test, a book
keeping sample and the independent problem solving sample. 

Cl aimant•~ verbal I.Q. was 111; his performance 104; and his 
full scale 108 . 

During the period claimant was being evaluated he complained 
of difficulty sleeping and of back pain . 

Claimant was seen as vacillating between seeking training or 
finding i mmediate employment. Recommmended areas of employment 
pursuit were loan inter viewer, loan application clerk, collection 
clerk , or skip t racer . With additional training, claimant was 
believed to have the capacity f or being a loan officer or clerk. 
Claimant expressed interest in work as a real estate sales 
agent, appraiser or estimator. 

Claimant ' s concern over his ability to work in the loan area 
because of his own financial difficulties was viewed as a job 
seeking skills problem which could be handled by helping claimant 
explain the situation, develop reasons for why it occurred and 
place stress on the skills he had obtained. 

Donald O. Berg, H.O., saw claimant fo r evaluation on November 
17, 1983 after not hav ing seen him since December 1982 and found 
claimant •essentially about the same. • Straight leg raising was 
negative; knee reflexes were present and equal. Range of motion 
in the back was 80 percent of normal. The doctor proposed that 
the only way for claimant to improve would be for him to lose 
weight. Claimant was placed on a 1000 calorie diet. The 
orthopedist thought that claimant could return to sedentary 
work, but not to manual labor because of his pain. Although the 
doctor was unable to say when it occurred and he stated tha t he 
would normally expect a six month healing time for a lumbosac ra l 
strain, he thought claimant had ac hieved maximum healin~ Th 
doctor wrote: "From this point on, I feel l oss of weight will 
be the key factor for him and healing.• 

Dr . Berg saw claimant on December 29, 1983 at which time he 
was evaluated for back pain. The doctor wrote that c laimant 
seemed to be improving although his flexibility was unchanged. 
Note was made of claimant 's failure to lose weight. Claimant 
was advised not to do heavy lifting and to continue to lose 
weight and do the flexibility exercises. 

In early January claimant was told to continue weight loss 
and to walk two miles each day and swim a half hour. Th i r t y 
degrees loss of flexion and ten degrees l oss of extens ion were 
recorded. Lateral tilting was diminished by thirty degrees . 
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In a letter of May 7, 1984 or. Berg wrote: •1 feel when he 
loses weight he probably will get well. Until he loses weight I 
do not feel he will.• The doctor expressed the belief that 
claimant will be unable to do heavy lifting until his weight is 
decreased and his flexibility increased. Re rated claimant's 
permanent impairment at five percent due to claimant's persistent 
loss of flexioility and muscle tightness in his spine. Re 
proposed claimant would have no impairment should his weight be 
reduced. 

In July or. Berg wrote that claimant's healing occurred in 
November of 1983. Claimant's restrictions included a twenty 
pound lifting limitation and a recommendation of no frequent 
bending or twisting. 

James B. Worrell, M.D., saw claimant on December 29, 1982 
and took a history of claimant's li f t i ng heavy cases and carrying 
them to the truck in November of 1981. Claimant complained of 
severe lumbar pain radiating down both buttocks with pain into 
the right leg. Claimant said his pain was aggravated by riding 
in a car, sneezing or twisting. 

On examination, straight leg raising was positive bilaterally 
at about 60 to 70 degrees. He was tender in the paraspinal 
muscles and over the spinous process of the lumbar area but not 
the buttocks. Claimant's right ankle jerk was diminished and 
claimant had a consistent decrease in pin perception over the 
lateral aspect of the foot. Claimant had good pulses and no 
sensory loss. There was a suggestion of an Sl radiculopathy on 
the right. Claimant's myelogram was interpreted as showing only 
a slight bulging at L4-S. Dr. Worrell suggested a CT scan and 
electromyography. 

Electromyography was interpreted as essentially normal 
without changes great enough to diagnose an LS radiculopathy. 
The CT scan also was normal. Claimant was referred for pain 
management. 

When claimant was seen on March 8, 1983 he was using a TENS 
and doing stretching, abdominal and posture training exercises. 

on April 6, 1983 or. Worrell wrote that •it would help if . Mr. 
McDonald would lose weight but I do not think this is the entire 
basis for his problem.• Be subsequently wrote in a letter to 
claimant: •1 would like to offer that you have been extremely 
cooperative in keeping your appointments and following up on 
your physical therapy program and have been attempting to lose 
weight. You are improving gradually and hopefully your situation 
will resolve here over time.• 

on June 28, 1983 or. Worrell wrote that claimant continued 
to be disabled by back pain. Be also said that claimant should 

co-ence vocational rehabilitation. 

on August 2, 1983 or. Worrell reported his diagnosis of 
severe back pain and right sciatica. Be estimated treatment for 
claimant's permanent condition would require six to twelve 
months more. Be declared claimant unable to work and suggested 
he avoid lifting, driving, bending and prolonged sitting. 

on August 19, 1983 the neurologist reported that claimant 
was making headway on June 281 however, when he was seen on 
August 2 his symptoms had increased. The doctor's suggestion 
for treatment was to continue therapy and to provide analgesics 
and muscle relaxants. 

When claimant was seen in October, he was again no better. 
Claimant was taking a large amount of Codeine and getting no 
relief from feldene. The doctor put claimant through a series 
of tests to insure claimant's problem was not arthritis in
cluding a sedimentation rate, antinuclear antibodies, a CBC and 
a latex study. As those tests were negative, Dr. Worrell 
concluded he could offer only continued conservative management. 

In a letter dated July 16, 1984 Dr. Worrell used the manual 
for orthopedic surgeons to reach a ten percent rating for 
claimant's syndrome of the lower lumbar area with persistent 
muscle spasm, rigidity and pain. 

Stan Christensen, L.P.T., saw claimant on January 17, 1983 
at which time claimant complained of central pain at L3, L4, 
muscle soreness adjacent to the central spine and frequent 
severe headaches, Claimant's pain was increased by working in 
cold areas, sitting, turning and bending. Pain was helped by 
standing up and moving around. forward flexion to 60 degrees 
was guarde~. Claimant was tight on forward flexion. Claimant's 
lumbar lordosis was moderately increased, his abdominal musculature 
weak and his mechanism for straightening from a bent position 
poor. 

Good body mechanics were demonstrated to claimant and he was 
given a stretching program. A TENS was ordered. 

Claimant was seen periodically from January apparently to 
April. Claimant was then seen ln August at which time he was 
given a neuroprobe treatment which gave him good initial relief. 
A week later he returned with complaints of pain and of a poor 
sleep pattern. Be was taking Valium. Christensen did not feel 
neuroprobe treatments could be effective as long ae claimant was 
taking Valium. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be decided is claimant's entitlement to 

additional temporary total or healing period benefits. As 
claimant will be found to have permanent disability, Iowa Code 
section 8S.34(1) is applicable. It provides: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 8S.37, beginning on the date of 
in j ury, and until the employee has returned to work 
or it is medically indicated that significant 
improvement from the injury is not anticipated or 
until the employee is medically capable of re
turning to employment substantially similar to the 
employment in which the employee was engaged at the 
time of injury, whichever occurs first. 

Section 8S.34(1) cited above lists three situations in which 
healing period can be terminated. Claimant has not returned to 
work. Claimant does not appear capable of returning to truck 
driving as he was doing at the time of his injury. Claimant's 
healing period will be terminated at the time he reached maximum 
medical r~cuperation. 

When claimant was seen by Dr. Berg in November of 1983 his 
condition was found to be essentially the same as it had been in 
December of 1982. Claimant was treated by Dr. Worrell in 
the interim. In a letter dated November 17, 1983 Dr. Berg 
wrote that claimant could do sedentary work and that he had 
reached maximum medical healing. 

In a letter dated December 8, 1983 Dr. Worrell determined 
that the only thing to be offered to claimant was continued 
conservative management. Although a report from Dr. Worrell 
indicates his expectation that claimant would have need of 
treatment for an additional six to twelve months, the receipt of 
medical care in and of itself is insufficient to extend healing 
period. Derochie v. City of Sioux City, II Iowa Industrial 
Commissioner Report 112 (Appeal Decision 1982) (District Court 
Appeal remanded for settlement). 

Based on the medical evidence from Ors. Berg and Worrell, 
claimant will be found to have reached maximum medical recuperation 
on November 17, 1983, the date of Dr. Berg's evaluation. 

The next issue to be decided is claimant's entitlement to 
permanent partial disability. As claimant has an impairment to 
the body as a whole, an industrial disability has been sustained. 
Industrial disability was defined in Diederich v. Tri-City 
Railway Co., 219 Iowa S87, S93, 2S8 N.W. 899, 902 (1935) as 
follows: "It is therefore plain that the leqislature intended 
the term 'disability' to mean 'industrial disability' or loss of 
earning capacity and not a mere 'functional disability' to be 
computed in the terms of percentages of the total physical and 
menta l ability of a normal man.• 

The industrial commissioner has said many times: 

functional disability is an element to be 
considered in determining industrial disability 
which is the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education, qualifications, ex
perience and inability to engage in employment for 
which he is fitted. Olson v. Goodyear Service 
Stores, 2S5 Iowa 1112, 125 N.W.2d 251 (1963). 
Barton v. Nevada Poultry, 2S3 Iowa 28S, 110 N.W.2d 
660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that an industrial disabil
ity is proportionally related to a degree of 
impairment of bodily function. 

factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury, and present 
condition1 the situs of the injury, its severity 
and the length of healing period1 the work ex
perience of the employee prior to the injury, after 
the injury and potential for rehabilitation; the 
employee's qualifications intellectually, emotionally 
and physicallYI earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively f50 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
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indic ated for each of the factors to be cons idered. 
There are no guidelines wh ich give, for example, 
age a weighted value of ten percent of total, 
educ ation a value of fifteen percent of total , 
motivation - five percent; work exper ience - thirty 
percent, etc. Neither is a rating of functional 
impairmen~ entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of i ndustrial disabil
ity. 

See Birmin ham v. Firestone Tire 
Industrial Comm as oner Report 
Services Company, II Iowa Industrial 
(1981); Webb v. Love o Construction 
Collllllissioner Report ) . 

, Rubber Compan , II Iowa 
nstrom v.Iowa Public 

Comm issioner Report 142 
Co., II Iowa Industrial 

Claimant's health seemingly was excellent prior to the 
development of back difficulties . Although he has not had 
surgical intervention, his back complaints have been persistent. 
He has been treated with a number of modalities. He continues 
to take medication including a drug for pain. He carries a 
permanent weight restriction, and it has been recommended that 
he not do frequent bending or twisting. Claimant has been paid 
a substantial healing period--well in excess of that routinely 
seen--and he is being awarded addit ional time by this decision. 

Claimant is a young man with a long work life ahead of him. 
Bis education is good and he has potential for obtaining more 
education. Those factors lower his industrial disabil ity. 
Asher v. Polk County, III Iowa Industrial Commissioner Report 19 
(Appeal Decision 1982); Walton v . B, B Tank Co rp., II Iowa 
Industrial Commissioner Report 426 (1981). He was concerned 
about his ability to work in the finance business because of his 
own financial background. The state evaluators viewed this 
conc ern as a job seeking skills problem which could be overcome. 

Claimant has not returned to work. As a truck driver 
claimant had actual earnings that were substantial if he was 
working. In all likelihood, claimant will have to go through a 
period in which he earns a lesser amount . The permanent partial 
disability benefits he is being awarded should help sustain him 
in that time. 

Claimant's job experience has been varied. As Paprocki 
pointed out, it runs the gamut from non-skilled physical labor 
to semi-skilled to very skilled and from physicaly heavy to very 
light or sedentary. Claimant cl aimed that the frequency with 
which he changed jobs was attributable to his hoping to better 
himself. On the one hand, claimant's past conduct has provided 
him with a number of t r ansferrable skills. On the other hand, 
the repeated c1ianges in employment have not given claimant the 
kind of solid work pattern and stability employers sometimes 
seek. 

While claimant's behavior may be cons idered to show good 
motivation to improve himself, the undersigned has some question 
about claimant's ability to mainta in a direction. He started in 
college to attain a degree . Be eventually got off the standard 
path and began to take courses whi ch interested him. Bvaluators 
at the state rehabilitation facility observed claimant's difficulty 
in solidifying a vocational objective. Claimant has not attained 
a transcript from the California coll ege to assist him or the 
vocational experts who have tried to help him. 

Claimant's motivation also is evidenced by his inability to 
reduce bis weight. Anyone who hes ever had a weight problem can 
sympathize with claimant. However, both his doctors have 
pointed to the importance of losing weight and it seems his 
motivation to do so has not been a sustained one . See Cowell 
v . Insulation Services, Inc., III Iowa Industrial Commissioner 
Report 57 (Appeal Decis ion 1982). 

Cl aimant was given a functional impairment by Dr. Berg of 
five percent which he proposed could be zero if claiman t's 
weight were reduced. It is important to keep in mind that 
permanent means an indefinite and indeterminable period. 
Wallace v. Brotherhood of Locomotive Firemen, Bngineers, 230 
Iowa 1127, · IIJO, 300 N.W. 322, 324 (l941 J. De. Worrell, using 
the orthopedic guides, assessed an impairment rating of ten 
percent. 

Vocational expert Jacobs found a number of jobs she felt 
claimant cou ld do. State vocational evaluators also suggested 
several jobs. 

Based on the Iowa case law, the findlngs of fact below and 
the discussion set out herein, claimant is found to have a 
pec•anent partial disability of 17 1/ 2 peccent. 

The remaini ng issue is whether or not the provisions of Iowa 
Code sect ion 86.13 have been triggered. That section provides 
in pertinent part: 

If a delay in commencement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commissioner shall 

award benefts in addition to those benefits payable 
under this chapter, or chapter BS, 85A, or 858, up 
to fifty percent of the amount of benefits that 
were unr easonably delayed or denied. 

Claimant understood that his benefits were being terminated 
on May 10, 198'3 because of his failure to cooperate in his 
treatment by losing weight . Both or s. Berg and Wor rell have 
directed claimant to lose weight. In April of 1983 Dr . Worrell 
wrote that losing weight would be helpful to claimant, but that 
his weight was not the sole reason for his difficulty. Defen
dants' position is somewhat understandable . It would seem that 
claimant would want to do whatever is necessary to recondition 
himself and to rid himself of the pain. However, in light of or. 
Worrell's letter of April 6 and of a subsequent letter indicating 
claimant has been cooperative, defendants' termination of 
benefits was unreasonable. See Eversoll v. Swift Dairy, 
Poultr ~ Co., J2 Biennial Report of the Industrial Commissioner 206 (1 75). 

Section 86.13 gives the undersigned discr etion to determine 
the degree of unreasonableness in that additional benefits up to 
fifty percent can be awarded. Overall, defendants' conduct is 
viewed as minimally unreasonable and an additional ten per cent 
will be awarded to run from the date of termination, May 10, 
1983 1 until November 17, 1983 when healing period ended. No 
additional benefits will be allowed on the award of permanent 
partial disability. 

FINDINGS OP PACT 

WBERBPORB, IT IS POUND: 

That claimant is thirty-five (35) years of age. 

That claimant is a high school graduate. 

That claimant has between ninety-five (95) and one hundred 
fifteen (115) hours of college credit. 

That claimant served for two years with the navy. 

That claimant has work experience as a material handler, 
shaker, assistant manager trainee, loan collector/appraiser, 
trash hauler, warehouseman, truck driver and dispatcher. 

That claimant commenced work for defendant employer in 
August 1981 . 

That claimant initially injured his back as he was unloading 
nn overweight tr uc k in November of 1981 . 

That claimant was paid weekly benefits from November 7, 1981 
to December 14, 1981. 

That claimant returned to work on December 15, 1981. 

That cla imant had a second back incident in May of 1982. 

That claimant received workers' compensation payments until 
May 10, 1983. 

That claimant reached maximum medical recuperation by 
November 18, 1983 . 

That claimant continues to take medication. 

That c laimant has not returned to work. 

That c laimant cannot retur n to the type of truck driving he 
was doing at the time of his injury. 

That claimant has undergone rehabilitation through the state 
rehabilitation agency. 

That cla imant wishes to find a job that pays more than 
minim11111 wage and will provide him with an opportunity foe 
advancement. 

That claimant is on a 1000 calorie diet. 

That claimant's cu rrent weight is two hundred thirty-eight 
(238) pounds. 

That claima nt needs to reduce h is weight and increase his 
flexibility. 

That claimant has a twenty-five (25) pound lifting limitation 
with a recommendation of no frequent bending or twisting. 

That claimant has a functi onal impairment as a resu1 • o • h!e 
back problems . 

That claimant is having difficulty selecting a direction foe 
his vocational rehabilitation. 

That claimant has skills from past work which can be trans
ferred to new employment. 

That defendants' termination of claimant's benefits because 151 / 
of his failure to decrease his weight was unreasonable. 
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CONCLUSIONS OF LAW 

TBBRBPORB, IT IS CONCLUDED: 

Th•t clai■ant ha• established entitleeent to healing period 
benefits through Novellber 17, 1983. 

That clai■ant has established entitlement to per■anent 
partial industtial disability of seventeen and one-half percent 
(17 1 /21). 

Tbat cJ,i■ant baa established entitlement to additional 
benefits under Iowa Code sec tion 86.13. 

OROBR 

TBBRBPORB, IT IS OROBRBO: 

That defendants pay unto claimant healing period benefits 
fro■ May 10, 1983 through November 17, 1983 at a rate of tvo 
hundred seventy and 01/100 dollars ($270.01), 

That defendants pay an additional twenty-seven dollars ( $27.00) 
per week from Hay 10, 1983 through November 17 ~ 1983 pursuant 
to Iowa Code section 86,13. 

That defendants pay pereanent partial disability benefits 
for eighty-seven and one- half ( 87 1/2) weeks co-encing on 
November 18, 1983 at a rate of two hundred seventy and 01/ 100 
dollars ( $270.01). 

That defendant• pay amounts due and owing in a lump sum. 

That defendants pay interest pursuant to Iowa Code section 
8S.30. 

That defendants pay costs pursuant to Industrial Collllissloner 
Rule soo-4.33. 

That defendants file a final report when this award ls paid . 

Signed and filed this & day of August, 1984. 

JU ITB ANN BIGGS 
OB TY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRI,L coM,ISSIONER 

----- -- ---- --- - --- ·----- -- ..... ---··· -------------- ·-·--·---
THO~AS J. HcO~NOUGH, 

Claimant, 

vs. 

DUBUQUE PACKING COMPANY, 

Employer, 
Se lf-Insurad, 
Defendant. 
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These a r e proceedings 1n cev1cw-reopcnin~ and arhltrJt1on 
brought by the c la imant, rhomas J. ~cDonou~h, against his 
self-insur ed employer, Dubuque Plcking Company , t o recover 
a~ditional benefits and benefits under thn lowa Wor kers' Com
pensation Act as a resu l t of injuries ha s ustained on Hay 1 2, 
1979 and Hay 8, 1980 respectively. 

The matters came on foe hearing b~for! the undarsi~ned 
daputy industrial comm issloncc ~t the ~our thouse in Dubuqua, 
Iowa on Hay 16, 198 4 . The recor1s ween considered fully r.ub
mitteJ PO that d3te bu t [o r writt"n submiis1on of Jn nr1I 
stipulation fi led Hay 21, 1984. 

An examination of the industrial commissioner's f ilas 
indicates 1at a fir st r eport of injury was fil ed August 27, 
1980 a nd a memorandum of agreement July 10, 1981 in fil e numbe r 
601605. No filings have been ma1ft in f1ln number 1onJ18. 

The record in these cas~s ~ons1Rts of the testimony of 
claimant, of Robert Scott C,irns, ~.o., and Luke Charlns Faber, 
H.D.; and of claimant's exhibi ts~ . B 3nd C. 

ISSUES 

The issues to be resolved in file number 6160~ arc: 

l) Whether a causal relationship between claimant 's injury 
and his disability e xists. 

2) Whe ther cla imant is entitled to benefit s and the nature 
a~d extent of any benefit entitlement, including the issue of 
whether defendant is entitled to c redit under section 85.38. 

3) Whether claimant is entlt l e1 to payment o f certain 

medical expenses under section R5.27. 

These issues as well as the issue of whether claimant 
r eceived an injury which arose out of ani in the course o f 
employment must be resolved re la t iva to fi le nu~ber 700318. 

REV I EW OF •rllE EV I DENCE 

The parties stipulat ~d that the cate of compensa tion as t o 
c laimant's Hay 8, 1979 i n jury is S262.50 and as to his ~ay 22, 
1980 injury is S270.00. 

. C!aimant has received 28 weeks and 5 days of ~ftmpnr1cy 
d1sab1l1ty and 26 weeks of disability styled as permanent 
partial disability benefits following the temporary disability 
benefits relative to his Hay 8, 1979 injury. Since May l 1982 
~ l3imant also has received monthly ceticemrnt disability benefits 
1., lhe .lmount of $76a.oo to wh1ch Lhe cmployc-r contributed. 

Cl3imant, Thomas Joseph HcDonou;h, testified in his own 
behalf. Cla imant was born Hay 18, 1935, is 5 ' 9 1/2" tall and 
weighs 190 pounds. He stated he weighed 180 pounds at the time 
of his injuries. Cla imant stated th3 t on May 8, 1980 he was 
working on utility as a car storer. ~s such, he packed boxes of 
m<?at weighing betwnPn 10 to 100 pnun-ls nnto trucks. Claim1nt 
reports his right shoulder was sor•• 1t this time. ,nJ, therefore, 
he wor k••d almost constantly with his left ~cm. lie :i,rN•il th1t 
he had experienced problems with his l~( t shoulder in 1968 but 
denied having any problems wi th thlt shoulder in Hay 1980. 
Cl aimant s tated his pain began at 1pprox1mately 2:30 p.m. He 
began his shift at 7:30 1.m. Claimant testified that he had to 
put 25 pallets of meat in each truc-k. The last sevPn pallets 
must be unloaded and r epacked in the truck . To do so, claimant 
had to 1 i ft these boxes overhead and then push then forward 
wi th his left arm. Ila e x per i"n•·" l a s.-vere, sharp p,lln 1n nis 
l e ft arm which radiated down into his chest and arm. Claimant 
r " ports he thought hn had h1il 1 h1>1rt ,ttack and tol-l a ~oworker 
to fini s h the job ani went home. rhe p1in in his left shoulder 
dec r eased, but c la imant s tates he con tinued to experience pain 
and s tiffness in his left shoulder which wa s vecy similar to his 
right shoulder pain. Claimant workrd his full shift the next 
day . He stated he repor ted his problems t~ Mr. ConraJy,, 
coworker , and Hr. Campbell, his superv i sor. 

Claimant saw Dr. Lockhart, a ch1coprac t oc , but his condition 
did not improve. Lockhart refereed c la imant t o E. E. Herzberger, 
H.D., who diagnosed claimant' s probl~m as two torn rotator 
cuf fs, recommended sucgecy and referred claimant to Robert Scott 
Ca irns, H.D. Dr. Cairns hospit~l1zed claimant , but surgery was 
no t performed. Claimant then s ,w Lu ke C. Faber, H.D., the 
company physician, who directed him to Julian G. Nemme cs, M. D. 

Dr. Nemmecs appa r ently perfo rmed surgery on claiman t 's right 
shoulde r . Dr . Nemmers released c laim1nt to retu cn to work with 
light duty restr ictions on February 8, 1981. fl.p parent ly claimant 
was not offered wor k within the restric ti ons and wa s not allowed 
to return to work . He was given additionll compensation but was 
informed by way of a letter that •anythi ng f rom February 9, 1981 
(counted) against (his) permanent partial disability.• Claimant 
admits he ost no additional wor k Lima 3s a r esult of his left 
shoulder problems since these coincided wi th the time he was off 
wor k as a r esu lt of his right shouliec 1njucy. Claimant reports 
that all his medical bills have been paid, but states he made 
approximately eighty round tcips for physical therapy and doctor 
visits in 1980 at seven miles each . 

Claimant reported that he can no longer bowl noc pl1y 
baseball . He s tated that he cannot r aise his arm out at the 
side "w ith any strength" and that the first thrae fingers are 
numb on his right hand. He reportHd he has l ess pain in his 
rig ht shoulder now than he had before surgery and that his l~ft 
shoulder remains in constant pain. Claimant is right-han-led and 
feels that for thi s reason the righ t arm pcoblams create Jr~atec 
restric tions fo r him even t hough the condit i on of and use 
restrictions for the t wo limbs ac ~ simillc. 

Cl aimant was placed on d isabili ty retirement May 1, 198 2 ,s 
a result of his rotator cuff problftms. Cl1imant is allowftj to 
ea rn $6,500 pee year in addition to his disability. II: st1tei 
he has sought other work but has been unable to find any for 
,1l•no<;t , 1 year ,1nd :i half, lie attrihut•••I this t o the requtr'.!mc-nt 
that he advise potential employees of his disability retir ement. 
Claimant now works 22 hours pac week ,t minimum wage as~ 
secur ity guard foe Skowronek's Jewelry. 

Cl aimant graduated from high school 1n 1953 and has no 
advanced formal training. He hlS workcJ 3t a utility comoany 
reading meters and as an unskillci laborer 1n a woo1 fin1shinJ 
f actory. Claimant ls well spok~n 1nj articul1te. 

On cross-examination, claimant adm1tted he did not report 
his 1980 injury to the company first aid department on h1s 
injury date but rei t erated he toll his foreman o C his injury. 
Cl aimant admitted he served in thn U.S. Army for six to eight 
yea rs and did ~eneral supply duty which he chacactecized as 
inc luding accounting and di str1but1ng supplies as per wri tten or 
oral instructions. Claimant reported he received a pPnsion of 
$768 per month; one-half of which is at tr ibutable to disability 
benefits and not to normal retirement benefi ts. Claimant 
admitted he had a sore acm every spring he played ball but 
~tated he has not played ball for twelve years. Claimant 
e xpressed his understanding that De. Nemmers and his docto rs in 
Iowa City have told him never to have his left shoulder oper ated 152 
on, but stated surgery had been necessary In the right shoulder 
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since it had gotten so much worse. Claimant denied his doctors 
to l d h im his was a degenerative condition. 

On red i rect examination , claimant relayed t hat his arm 
" ting led" and s welled once from post-surgical mobilization, but 
d enied that t i ngling was presen t when x-rays we r e taken in July 
1980. Claiman t sta ted he was e xaminer! by Dr. Mallapurdi who 
"ca l l ed it a tunnel syn1rome " and advised surgery. Claimant 
stated that Or. Nemmers and his Iowa Ci t¥ Physicians advised 
against this. Claimant reported Dr. faber has examined his 
shoulders for disability at the compJny 's medical offices on at 
!~1st one and possibly t wo scpar11c occ1s1on5, 

Robert Scott Cairns, H.D., *as C3lled by c laimant . The 
doc t or rela yed that he first saw claimant. 1n July l9BO on 
consu l t at ion fr om Eugene Herzber1cr, ~.D. The doctor recited 
claimant ' s medical history and concluic·J by st;;iting thal a1·L11roqr.:ims 
obta ined by Dr. Herzberger revealc1 r?t1tnr cuff tPars on both 
the le f t and right shoulder. In response tn a hypotheti c ,! 
question that incorporated substan t ially the fact pattern of 
this ca se as cl a imant has reported such, thP doctor opined th3t, 
assum i ng the f acts of the hypothetical to be true (as to claimant), 
it was probable that the rotator cuff injury to claimant's left 
shoulder was caused by the act of l1(tin9 the box (from the 
pal l e t) and e x tending the box outw)r•l on to the pile of bO><:?S 
(already in the semitrailer). 

The t:loctor explained the (ol l ,11,a11 J ,s rngucls 11Jptur,, •)f thn 
rotator cuff: 

Well, I believP that an cn tit nly normal rotalor 
cuff ra rely ruptures. It re~u1res massive traum? 
for an entirely healthy t~n1on to rupture. t think 
that as a consequence of aqin•J in some individuJls 
there ' s a consequence of exte,n~l •11virnnmcntal 
factors such as occupational l•n1nJ; .1nj :;o forth 
th3t gi •1en the right set of c1rc11m5t-J nc-:?s , the 
tendon "'i 11 rupture. I th ink thlt thn u,;,111 
history and the usual cause is thlt som~ accident 
or untold event causes thn t~nlon tn rupturn and 
while the tendon was not ,:ntir ·ly h••1lthy ,,r nor•n1l 
to begin with, the precip1t1tin I f1cl•H was th" 
lifting or th<! fill or what h.1v-~ you. So I <JW?•;:; 
in answer, it is probably truly l combinaLion of 
things except for m"lssive viol<!n<""'• (Trans., p. l'J 
11. 11-24 ) 

The doctor indicated that cl~imant's history of July 1980 
records claimant ' s left shoul1er injury as.occurring five or ~ix 
months earlier rath~r than two month:; eart1er. On cross-examination, 
the doctor st3t~cl claimant give no history as to wh3t ~aused his 
shoulde1 symptoms. The doctor notnd th1t a merlical report from 
Iowa Ci t y gives a history much as cla1m3nt's hypotheti ~al witll 
sudden pa i n i n the left shoulder after lifting. 

The doctor eval uated bot h claimant's left 3nd right shoulder. 
As to claimant's r ight shoulder, he found 95° abduction, 150° of 
for ward flexion , no r ma l extension, 4° external rotation, and 5° 
o f inte r nal rota t i on. Cla imant was also tender over the ulnar 
nerve. The doctor concluded claimant had a 12 perc•inl 1mpaHment 
of t he uppe r r ight e x tremity or a seven percent bo1y as a whole 
impairment a s a resul t of his right shoulder =ond1tion. As to 
claimant's lef t shoulder, the doctor found 105° abdu=tion, 150° 
of flexion , 30° o f e xtension, 9° of e x ternal rotation, 25° of 
internal rotation. The doctor concluded claimant had a nine 
percent i mpa i rmen t of the upper left e x tremity or a fiv<! percent 
body as a whole impairment as a result of his left shoulder 
condition. The doctor explained that he uses objective criteria 
only and not an indiv idual's complaints of pain or weakness when 
assigning an impairment rating. The rloctor agreed that adding 
claimant's t wo sepa r a t e body as a whole ratings "'ould result in 
a 12 percent body as a whole impairment rating but indicated he 
was not a l together certa i n this would be the method for obtaining 
a body as a whole impairment r a ting under the standard impairment 
r;;iting guides. The doctor agreed tha t he evalua ted claimant for 
rating pur poses after his right shoulder su rgery. 

Luke Charles Faber, M.D., testifier! in defendant's behalf. 
Or. Faber reviewed e xhibit~. the medical notations for dnfen~ant 
from thn employer's first aid office from 1968 onwlr1. He 
represented that at his direction all visits to Lhe office by 
any employee for any reason are recorded. The doctor testified 
the records indicate c l aimant sought treatment for left shoulder 
pain on January 5, 1968, J;;inuary 6, 1968, April 23, 1968, 
December 19, 1968, Apri l 14 , 1969 and that the records show 
claimant did not seek treatments fo r left shoulder p;;iin in any 
year after 1969 inclut:ling 1980 and 1981. rhe doctor further 
testified that the records show claimant first sought treatment 
of r1qht shoulder soreness on M1rch 22, 1977 which W'1S diaqnosed 
as biceps tendinitis for which claimant rece ived diathermy on 
Ma rch 24 , 1977. The doctor St3t•d the records reflect claimant 
was ne xt seen for right shouler problems on May 8, 1979. lie was 
then seen on May 9, Hay 11 and ~.1y 14, 1979 and started on 
diathermy. Treatment continued throughout May into early June 
1979 wh~n claimant was taken off work (June 7, 1979) and re f erred 
to Dr. Hemmers. Claimant's last visit to the first aid office 
for 1979 is June 10, however . Claimant was next seen for his 
right shoulder on July 28 and 29, 1980 with subsequent visits on 
August 4 a nd 5, 1980 and either Janu;;iry 9 o r February 9, 1981. 
The doctor stated he had a personal memory of claimant seeking 
trea tment fr om him in the first aid office but had no recollection 
of treating claimant fo r a left shoulder condition. He noted 
that th~ record contains no reference to treatment of claimant 
for a sl10Jldcr condition around May 9, 1980. The doctor indicated 

an ar t hrogr a m of July 22, 1980 sl10.,cd claimant has bil~ter3l 
rotator cu f f tears. tie statl'!,1 a myeloJr~m of claimant's nee~ 
showed a lat eral disc invo l ving the intersp;;ice between the f ifth 
and si x th ver tebral bodies in the nec k and a lumbar myelory~~m 
showed a herniated disc centrally between t he fourth a nd fifth 
l umbar ver .ebr ae and thic kening or enlargement o f t he nuch.:il 
ligaments giv i ng a posterior defPct at the C-4 and 5, C-5 and 6, 
a nd C-6 and 7 interspaces. The t:loctor opined that the lateral 
d isc s ymptom revealed could result in pain and st if fnes~. _He 
s t a ted the cervical myelogram was left-sided and opine~ thl5 
le f t side involveme nt could imp1ir thn function 0f claimant's 
shoulder and arm on that side. The doc t or agreed th,t hyper
troph i ed uncir.ate processes 1ivinq a posterior dcfe,·1 Jt the 
interspaces o f C4 and 5, CS and 6, and C6 and 7 could produce a 
tingling sensat i on or numbness in the hands and fin<Jers. The 
doctor fu r ther opined: 

. .. that the lat<>ral disk invol1c,nt>nt on the 1-:?ft 
side with impingement on the nerve roots ~h~t coma 
out on 5 and 6 is very ltk<> ly to pr~sent 1ts-:?lf on 
the left side with numbness, LtnglinJ and inability 
to move that shoulder, 3r;n. Pain, I think it 
unl i kely although possible hut unlike ly that t~e 
hypertrophied uncinate process~s an:! the ~nter1or 
defects would manifest symptoms of that nature. 
(Trans., p. 100 ll. 1-8) 

The doctor then expressed his bt>li·•f th3L clJimant's :!~-
9enl'r<1tive arthritis and spondyloly,;is wJs prob.:ibly not con
tributing and probably had no rel;;ition to his symptoms. The 
doctor denied having ever made a disability evaluat1on or 
examination of claimant. 

On cross-examination, the rloct~r r"prcscnterl that 1n in
tervertebral di~c has a high:r probability than? r?~ator ?u~f 
rupture of causing arm t1ngl1nJ bnraus• of the disc~ prox1m1ty 
to the nerves. 

Claimant's exhibit A is cn rt31n maitcal reports relating to 
cll~mant. Special note is Jivan to the fellowing: An August 
27, 1982 lett-:?r report of ,Jul 1.1n G. ~nm;ncrs, M.D., ~tates that 

laimant had a repair of the rot1tor cuff and acromioplasty anj 
~ivision of the coracoacromial li·3a;n:ints &.ugust 7,_1980 ~nd.was 
continuing to have some residull symptoms and phys1cal _f i n~ings 
in the right shoulder. Claim1nt hl1 full range of motion in the 
right shoulder but weakness 1n Jhduction and fle xion of the 
right shoulder and compllints nf pal~ when strong.downward force 
w3 s applied on t he right arm. He opined that claimant has a 
~ermanent impairment of not more than ten vercent of the body as a whole as a resul t of his \nft shoulder d1seas7 and surgery. 
He note•! claimant complained of an impingemen t 1n the left 
shoiilder ioint with a rotator cuff te1r in the left 11oult:ler and 
1egenerative changgs in th<> left 1,·rnm1nr l 1vi.-:1111r Joint. 11, 
<>pined th1t claimant has .:in ei':JhL f'C1cn11t whole bo:!y di~at,1l1t1 
as a resu l t o f his l eft shoulder 1isaas~. Notes of the rlnct>c 
of Februa r y 11, 1981, May 27, 1981 and July 23, 1981 statC:d: 

5-27-81 : The more I talk with this man, the more I 
am conv inced that his symptoms in the right arm ac2 
a r esu l t o f the Sudec k' s that came on following the 
shoulder su rge r y. He has good abduction of the 
should er, full and complete flexion and abduction 
but lacks only a little intnrnal rot1t1on. He is 
back wor k ing at the Pack Joing any kind of job they 
ask of him. I told h1m to give this l summer of 
playing golf and using his arm and return ne><t 
September and we would do a final disability 
evaluation. I believe there is some functional 
component in this patient. I rlo not believe it is 
a lack of motivation as much as 1t is a functional 
component. I do not believe that he tolerates pain 
or stress very well. 

9-23-82: He talks about falling aslnnp wh1)p 
watch i ng TV with his a r ms up behin1 his head and 
his right shoulde r locks on him. lie talks about 
holding his arm out in abduction and he Jet5 a 
numbness down the media l aspec t of the arm. He 
talks about a pain throughout his shoul1er and his 
arm going dead on him. He talks about hi~ medial 
clhnw bein<J sore and a numbn•' :,; lown into his 
medial and ring finger, etc. II<> hJs recently ha1 
an EMG by Mc Kee and McKee 1avn him clearance anrl 
said it was normal for everything distal to the 
elbow but he could not test everything pro><imll .•.. 
The on·/ possible thing thJt l know this cou ld be 
is a thoracic outlet syndromp with pr•ssure on th" 
brachia! plexus due to a f1bro,1s ban,l up in his 
aidlla. 

The exhibit also contains cop i es o( the han:!writtcn first 
lid office notes of the employer relative to claimant. T"'o 1980 
entries, the dltes of which ate n~t ascertainable no te c laimant 
was seen for previous shoul1ers with referral to Dr. Nemm~rs. 

Other entries in 1980 an1 1981 refer to right shoulder only. 
An entry of 1982 refers to previous shoult:lers. An August 26, 
1981 letter report of John McKee, M.D., states that claimant has 
a postive Tinel ' s and Phalen's signs (on the right) which 
suggests a carpal tunnel syndrome hut that corroborating evidence.. 
of the syndrome was not found on th~ nerve conduction studies. 
In an April 29, 1982 report to Dr. Faber, Dr. Nemmers opines 
that claimant is permanently unJbl e to p~rform any repetitious fS] 
shoulder height or overhead work in his employment at Dubuque 



r Packing Company. Geneeal notes of or. Cai rn s, the fiest of 
which is dated December 17, l982, 1n1ic1te the doctor's impair
ment eatings as those he recited in his ocJl testimony. 

Claimant's exhibit Bis further med i ca l and employment 
records relative to c laimant. A Me r cy Health Cen ter dischaege 
summary of July 25, 980 apparently of E. E. Herzbeegec, H.D . , 
states in part : 

This 45-year -old patient was admitted to the 
hospital bec ause o f wea kness of both shoulders, .1S 

well as of pain in the same location. The symptoms 
started in Hay of 1979 wi th the ri ght shouldnr anj 
the symptoms in the eight shoulde e ,have persisted 
and then for the past theee o r four months they 
started in the left shoulder also. The patient has 
chi ropractric [sic) t reatments. He has not im-
proved sufficiently on them and as cervical spine 
films showed cerv ical disc 1ise1se, he was referred 
foe neurosucg ical evaluation. In the hospital, the 
patient had a cervicaland (sic) lu~hnr myclogram which 
revealed the presence of significant cerv ical 
spondylosis and possible disc herniation at CS-6 on 
the left side , and in addition to this, he had al so 
protrusion of the L4-5 intervertebcal disc. As it 
was felt that the patient could have rotator cu ff 
tear, bilateral arthrograms o f the shoulder were 
done. These arthrograms showert the pa tient had 
indeed bilateral rotator cuff ruptures ..•. 

A clinica l report of Ncmmcrs of July 22, 1900 notes: 

The patient was off work for about nine weeks, then 
he returned t o work. As he cont inued to have p1in 
in his right shoudler he ha~ tried to do his woe~ 
mainly wi th his left arm u~in~ his left shoulder. 
He started having pain and numbness in t he left 
shou lder also and has been se~n 11ain by Dr. 
Nemmers. Then however he went to a chiropractor 
and had chiropract ic treatments. The left arm has 
been hurting mainly (or the past )- 4 months. The 
pain is different than from the right s ide . 

A consultation request and report of Dr. Ca irns of July 25, 
1980 states an impression of "bilateral rota t o r cuff tears 
(chr onic) • after reciting the (ollnwing history: 

HISTORY: This patient is a 45 year old whi te mal e 
Pack ing House wor ker who wa s working on the beef 
kill when apparently a heavy stomach dropped and he 
injured his shoulder. He had had some previous 
problems in his opposite nhould~c a~d felt he 

probably needed a steroid injection. R~cau~e he 
did not like Dr. Faber's tcchni1ue of sterotd 
injection, he told Dr. Faber that he had a1gravated 
an old baseball i njury . He did this so th3t he 
would be referred to Dr. Nem~ers who had injP.cted 
him pr _vlously . or. Faber told him that since he 
was honest about how the injury occurred, he would 
take caee o f it himself an1 thus injP.cted his 
shoulder . This appar ently -ti-tn't work. lie wa s 
kept off wo rk for about fiv" w~ikr, and then was 
told that he had a rotator c11C f tc,r lnd was . 
referred to Dr. Nemmers. Dr. NemmP.rs e xam ined him 
and felt thot he pr obobly did indeed have 3 r?ta t or 
cu ff tear but felt th1t perhap:; another steroid 
injection wou ld be indicated. He did injP.ct him 
and again was off work and apparP.ntly i mproved. De. 
Nemmers discussed rotator cu ff sur1ery with him at 
that time and apparently the r.tatistics WP. re Jrim 
enough that the patient beclm<:' fr1?htencd at them. 
At any rate he returned back to wor k and tried t o 
U5C his l eft shou lder. About ~-6 months ago he 
,teveloped pain in the l eft shou\<ler. "" ultimat e l y 
saw a chiropractor who fe l t that he was having 
troubles in his Sth nerve root and referred him to 
Dr Herzber ger when his synptoms persisted. The 
pa~ient currently compl ains of p1in more in the 
\~ft side than on the rlght. The pain on the left 
sid" was down the left arm somewhat. 

A report of lumbar myelogr1m of July 22, 1980 concludes: 

\. L4-S central herniated disc. 

2. Lateral disc involving the C5-6 lntervcrtebc J l 
<lisc space with more involvemr?nt on the left si•J'?. 

J. HypertcophiP.1 uncinate procl'~scs produc ing both 
anterior defect and hypertrophtc posterior nucha\ 
ligamP.nt giving the postertor j~f ~~ t at the C4-5, 
CS-6 ond C6-7. 

A crport of cervical spinr x-c3y or ,July 22, 1980 conclu1es: 

l. Moderate amount of degenerative osteoarthritis. 

2. Degenerative cervical spondylosis involving the 
C4-5 and C5-6. 

A r eport of a right shoulder arthrograph of July 23, 1980 
notes i~pression of rotator cuff tPlr at shoulder. A report of 

left shoulder arthrogram of the same 1atP. notes an impression 
:f bilateral rotator cuff tears of the eight and left shoulder. 

.. .,. 
An October 14, 1981 summa ry r ep•Ht of the Uni ver s i ty of 

Hospi tals and Clinics containr, 1 h1•;tory for c\,1imant which 
states in part : 

(Piroblems all began approx imately 4-5 years ago 
- when he was working at a pac king plant dumping bags 

and noticed a pain in his right shoulder . He 
continued working that day, however the next day he 
states that he could not 3bcJuct his right arm. He 
went to see the company doctor who injec ted corti sone 
which gave him no relief and h~ was o ff of wor k for 
5 weeks giving the shoulder r est hoping that it 
wou ld heal . He then went back to work and 1fter 2 
hours it was just as bod as it had been 5 wks. previously. 
He went to s ee anothe r doctor who injP.cted cortisone 
again and placed the patient in~ right shoulder 
immobilizer foe 5 wks. After this he went back to 
work and had the same problems he had ha1 initially. 
Because he did not want to USP. his right arm or 
shoulde r very much, he began over using his left 
arm and shoulder and one day while lifting a box he 
felt this sudden onset of left shoulder pain. His 
left shoulder gradually got worse and is now with 
bi lat.eral s houlder pain. lie went to sec a chiropractor. 

Claimant's exhibit C is a February 10, 1981 letter from 
Melvin Kcibel, Dubuque PJckin•J Co1np111y worker-;' compcns.1tion 
manage r , to claimant. The lP.ttcr 5 t1ter, that the wr iter has 
1:onclucl•d claimant ' s hc.:ilin·J 1Pr1,1-I hl'; ~n-lP I Jnd (urthr>c state:;: 

S ince Or. Nemmcr s h.:is pl1c~rl the restri ction o[ 
•no work with your han1s that is shou lder high or 
above• ; and since we do not have any job~ thlt WP. 
c an give you within thi5 restri ction at this time, 
I must stop your Worker (sicl Compenr,ation p1yments 
as they relate to healing p,:,r io,l. 

llowcver, your injury h 1r, ,,..rt y'\u wt th 1 
permanent disability to an ! Xt ?11t not know~ at thia 
t ime . I am, therefore, 9nLn1 t0 rnn tinuc to snnrl 1 
c heck weekly to you that .., 111 ht'.' p,Ht of this 
per1nanent disability. When thn d~gc-:?e of your 
dis-tbility is known, we will kn .. w (or how long 
these weekly benefits wi ll be ~111. 

In the meantime, if there is work that you can 
do and ace entitled to under the agreement between 
this company an1 your union, i t will bP offered to 
you. 

APPLICI\.BLE LAW AND ANALYSIS 

Claimant allegedly has sustained two 5ep~ra tP. injuries. The 
issues raised in regard to each fi le will be discussed concurrently, 
however. As regards to file number 66 1605, a memorandum of 
agree•ent was filed, which memorandum conclusively established 
that claimant's right shoulder rotator cuff rupture arose out of 
and in the course of his employment. This issue remains for . , 
resolution as regards file number 700)18, which concerns claimants 
alleged left shoul1er injury. 

Claimant has the burden o f provin1 by a preponderance of the 
evidence that he received an injury on HJy 8, 1980 which aco3a 
out of and in the cou r se of hls employment. ~~~!..!,-~._ !~~~. 
of Clarksvil l e, 241 N. W.2d 904 (Iowa 1976); Mussel~~~-~._ £~~cal_ 
Telephone co., 261 Iowa )52, 154 N.W.2d 128 (1967). 

An employee is entitled to compensation for any and all 
personal injuries wh ich arise out of and in the course of the 
employment. Section 85.3(1). 

The injur y must both arise out of Jn1 be in the course of 
the employment. Crowe v. De~~':~-~~!!~~l .• 2~~~st ., 246 Iowa 
402, 68 N. W.2d 63 (1 95S) and cases cit-:?~.at pp. 4~5-406,of the 
Iowa Repoc t. See al so S ~ t~_"!.a_st _f!.~'!.c_d_i_<:_t;.~._-~t_._ _"!_a_u _s Co..££,._, 
25S Iowa 847, 124 N. W.2d S48 (1963) and H_~~-~._ Sta_'=.e __ orrowa, 
249 Iowa 1147, 91 N. W.2d 555 (1958). 

The 
injury. 

words • out of• refer to the cause or source of the 
Cr owe , 246 Iowa 402, 68 N.W.2d 63. 
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left rotator c uff injury occurred ~s a cons1?1uence of th? 
inciden t desc r ibed. Regre ttahly, c l1im1nt's other ~ed i cal 
histor ies do no t refer to a specific inci~nnt which resulted in 
claimant' s left rupture nor did c l11m1nt 1np1r1?ntly report thls 
injury to the company"s f1rst li,I '> L•t1 •>11. CL:1im,111t tP.stifieoi 
tha t he repo rted the incident to a co-worke r 1nd his supervisor. 
Defendant ha s not r a ised the affirmative dcft?nse of lac k of 
t i mely not ice of a ny le f t rotator cu ff injury nor offereJ 
ev idence, r~her than Dr. Faber's tP.Stimony cegardin~ the first 
aid r eports, r efu t i ng claimant's tr>st1mony in this regard. 
Also, claimant's other medi ca l recor1s 1o rcf?r to c laimant's 
f avoring his r ight side 3nd cons?qucntly dr>vclopinry left shouljec 
problems. Dr . Cai rns, at hcarin'J, e xpl1in~j the followinJ 
regarding ruptu r e of a rotator cu ff: 

We ll , l believe that an entirely normal rotator 
cuff rarely r uptur es. It requi res massive trauma 
foe a n en ti rely healthy tendon to rupture. I think 
t hat as a consequencP. of a1 1n~ i~ some indtviduals 
there ' s a consequence of extern1l cnviconment1l 
f actors such as occupational j em1n~s Jnd so forth 
that given the right set of circumst1nccs, the 
tendon will rupture. l think that the usual 
history and the usual causr> 1, th 11 ~om" ace, l<'nt 
o r unto ld event causes the tPnJon to ruptur" 1nj 
while the tendon was not enti1l'ly h:-1l thy or n<>r .nal 
to begin with, the prP.cipi t atinJ f1ctor was the 
lifting or the fal 1 or what hav <' you. So I 'Jll·!,s 
in answer, it is prob1bly truly 1 combi n~ti un of 
thin'JS e xcept for massive violr>nct?. ( rrc1n,;., p. 19 
11. ll-2 4 ) 

The doctor's discourse 1s the m,>rt ,r thit cl?m<'nts tn1'•th H 
the tidbits of evidence pa infully e lu~e l from various pJrl~ ot 
the record i n this case. The followinJ scenario ensue,;: 
Cl aimant injured his right shou1i1 .. .-. Cl11mant be')rn to fJvc,c 
that shoulde r and e x tremity in his wor k ind began to perform his 
work tasks left-sidedly insof1c ,:; p,);.;ibl<?. Thi, resul te-l 1, 
stress to and weak,.ning with apt>Jr 'nt ltsco,nfort in c latmint' s 
left rotato r cuff which then cuptu, ~1 ,s 3 rzsult of th 0 lifting 
ln-l shoving o f the full meat b◊xes 111 th•' course of Ills w•>rk for 
the pack i ng compa ny. The cause o r :;our~e of c l1imant's l•ft 
rotator difficulties must be Jttcib11t~l to the wr 1kening •> f his 
left shoulder as a result of favor1nJ l11s ri')ht shoulder while 
:loing his tasks for the e mploy<?r. Thus, c la 1mant pceponde r1t1?s 
on the issue of whether his left roL1Lor cuff rupture arose out 
of and in t he course of his employment. 

We shall next a-ldress the issues o f caus1l connection 
be tween c laimant ' s injuries and his current disability. 

Our threshold concern is whether a c1usa l rel3tionship 
eKists between claimant's 1979 inj11cy to his right shoulder and 
his cu r r•!n t disability. 

The claimant has the hucden of prolitt'J by a preponderance of 
t he evidence that the injury of May 22, 1979 is caus1lly related 
t o the d i sab i lity on which hi! now bases his claim. Bod~sh v. _ 
Pl schec, Inc., 257 Iowa 516, ill N.W.2d 867 (1965). Lindahl 
v. L. 0 ~ BO<J._'i!_, 236 Iowa 296, 18 N.W.2d 607 (19 45). Aposs[bi l ity 
is insuff icient; a pr obab i li t y is necessary. Burt v. Johu _ 
Deere Wate rloo Tractor Work s, 247 Iowa 691, 73 H. W.2d 732 (1955). 
The ques t ion o f causafconnect ion is essentially wi thin the 
domain of e xpect test imony. Br adshaw v. _Iowa Methodist llo~ital, 
251 I owa 375, 101 N,w.2-l 167 (1960). 

However, e xpe r t medical evidence must be considered with all 
other evidence introduced bearing on th2 causal connection. 
Su e t, 247 Iowa 691, 73 H. W.2d 732. The opinion of e xpects need 
not be couched in definite, positive or unequivocal l a nguage. 
~~nd ~<J. ~~-~~~~~-'!.~~dwac e, 220 "'·1-1. 2d 903 ( Iowa 197 4). Howe~ec, 
t he expert op i nion may be accepted or rejected, in whole or 1n 
part, by the t r ier o f fact. Id. at 907. Further, the weight to 
be given to such an opinion isfoc the fin ,lec of fact, and thlt 
m3y be af fected by the completP.nes,; of the prQmise 1iven the 
e xpect and other surrounding circumstances. Bo~~~~• 257 Iowa 
">16, 133 H.W . 2d 867. See also MussP.lman, 261 Iowa 352, 15 4 H,N,2d 
128. --------

Lamentabl y, neither claimant nor defendants directly raised 
the question of whether claimant's current disability is causally 
connected to his May 1979 wor k injury on e ither jirect or 
cross-examination of either Dr. Cairns <>r De. F:,bec. It is 
apparent from the record as a whol 11 inclu1ing the mad1 cal 
histoclQS recorded, and the mcl1c1l tr eatment rendP.red, ani 
disability assignments given cl1imant that cla imant's May 22, 
1979 wor k inju r y resulted In a rotator cuff tear and that 
claiman t is disabled as a r esult of such t ear. The weight 
restrict ions assigned by De. Hemmers and claimant's own complaints 
of motion rest rictions and pain followin~ the incident substantiate 
the causa. connection between the 1979 injury and cl1imant's 
right shoulder disability. T~us, cliimant has est"btishP.1--although 
his evidentiary sketch was 1nd•'e<l lrawn with a very bro., I 
pen--the r equisite caus,t conn,•ctinn as rcgac-ls th1t iniury. 

Questions remain as ceg1rd~ c la1m1nt's IP.ft s houll~ c disability, 
however. Several diffe - ent phy~1c11n ~, two of whom have Jssi~ncrl 
disability eatings, also have> rlil~nns 0 rl c lai~ant's l!ft shoul~t?c 
condltl•>n as a rotator cuff cuptur 1 . Cl :iim;1nt, at hnac 1ng, 
characteri zed his pain Jnd probl •"n!l wilh his l •!ft arm anrl 
shoulder as simil1 c to that in h1'l ri')ht ~r11 an1 shoulder. 
Claimant's lumbar myelogram of July 22, l980 ceve1ls a later .11 
disc invo l vi ng the intecspace between the CS and 6th vertebrae 
bodies with mor e involvement on th~ , ~r t sirle. De. Pab~c 

opines that th i s disc i nvolvement w1tl1 nerve coot impingement is 
very li kely t o presen t itself on th" l•ft s ide with numhness, 
tingling and i nab i li t y to move! t l,a ;ho •1 l l~r and il r m. Thus, the 
question becomes whethe r clai'll)nt' ·, dis,"lhl1nq symptoms on the 
le ft resul t fr om his work-rclaLcd rnlillnr cu ff rupture or from 
the condit ion found a t t he C5-6 intecspdce. It is conc l uded 
they result f r om his left cuff rupture. ~la i ma nt recited he did 
not have l e f t arm tingling in July 1980. A t horough survey o f 
c l a i mant's medical records of that p11rio1 also does not reveal 
re f erence to l e f t arm tingling or nunbness even thou1h more 
reference a ce made to such symptoms on the right. These apparently 
are l argely a t tributed to Sudt?ck's which claimant developer! 
follo wing his eight rotator sur1ery. Or. Paber' , op1n1on i s 
based on the possibility that the disc problem cre:ites a nerve 
coot impingement. Out for the myelo~r111,no evidence of nerve 
coot impingement is offered, however. ~s stated, claiman t 
recites t ha t his problems on t he left 1re si11ilac to those on 
the right. While this ~i'Jht su1gest that :lai11ant does, inde<>d, 
have tingling and numbness an~ loss of motion on the left, it 
~lso suggests it is more pcobabla than not th:it c l aimant's left 
side symptoms have their origin in his rotator cuff rupture a,; 
do his eight side symptoms. Claimant's latP.cal disc involvement 
is thus coinciden t al and not compelling to t he resolution of 
this issue. Claimant's disabling symptoms on the left are found 
to result from his work-related left rotator cuff ruptuc <?. 

The larger question of c l aimlnt's benefits entitlement 
remain,;, 

An injury 1s the producing cause; th~ d1sabil1ty, however, 
ls the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
fffiff;-Da~y v:-Poo l ~i_Lumbe r Co ., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

Claimant's di sa bility to the shouldlc 1s viewed as l_d1s1b1lity 
to the body JS a whol e . 1\111 v. '1or_r is _81r ich C11 t_tl2 Co., 240 
Iowa 117 4 , 38 H.W.2d 161 (19 49). 

As claimant has an impairment t~ the body 1s a whole, an 
industr i al disability has been sustained. Industrial disability 
w1s defined in Diederich v, Tei-C i ty R1ilway Co., 219 Iowa 587, 
593, 258 H.W. 8~902-(fcjfsf_a_s "(ofiri·;s:---.-it ·rs therefore 
plain that the legislature intended the teem 'disability' to 
mean ' industrial disability ' or loss of earning capacity and not 
a mece 'functional dis1bility' to be computed in the terms of 
p•Hcentages of the total phy-.ic,11 anrl mental ability of a normal 
man." 

Functional disability is an clement to be considered in 
r!etermining industria l disability whiah is the r eduction of 
earning capacity, hut consideration must also be 1iven to the 
injured empl oyee ' s age, education, ~ualifications, e xperience 
and ina b i lity to engage in employmPnt f oe which he is fitted. Olson, 
255 Iowa lll2, 1121, 125 H. W.2d 251, 257. ----

I n Pa ce v . Hash Finch Co., (Appeal decis i on, October 31, 
1980) t he I ndustrial Commissioner, after analyzing the decisions 
o f Mcspadde n v. Big B~_Coal _Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v . All-American, _Inc., 290 N.'N. 2d 348 ( Iowa 1980), 
stated: 

Although the court s t ate:! th"lt they were looking 
for the r educ t ion in earninJ cJpacity it is undeniable 
that it was the "loss of earn1n1s" caused by the 
job tra ns f er fo e reasons re\1t<>rl to the injury that 
the court was indicat i ng Justified a finding of 
" industrial disability." Therefore, if a worker is 
p l aced in a position by his e mployer after an 
injury to the body as a whole and hP.cause of the 
iniury which cesul ts in an 1rt,nl rerluct il')n in 
earning, it would appear Lh1s would justify a11 
award of industrial disability. This would appear 
to be so even if the worke r's "c ,paci ty• to earn 
has not been d iminished. 

For example, a defendant Pmployec's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of -iisahi l ity. ~cS~,1.t~::n_, 280 N.,'1. 2d 181. 

Similarly, ,"l c lilimilnt', in,1h1li1y In r1nrl oth<>r •wit.able 
woc k after making bona fide efforts to (ind such work may 
indicate that relief would be granted. I-i. 

Dr. Nemmers has opined that claimant has a ten percent 
permanent functional 1mpairment of the body as a whole as 3 
result of his right rotator cuff injury. Dr. Cairns has opined 
claimant has a seven percent body 1s a whol e permanent fun rtinnal 
impairment as a result of that injury. De. Ncm11ers opin~-l 
claimant has a seven percent body 35 1 whole 1mp1ir~ nl 
result of his le(t rotator cuff inJucy . Dr. Cai r11 s h,s op111c1 
the_same produced a five percent body as~ whole i 1npa1rment. 
Clalmant wor ked for over a year followinry his right s houldl?t 
injury. Only after his left shoul1ec problem developed was he 
referred to De. Nemmers foe treatment of the right and subsequent 
treatment of the left. De. Ncinm,J r s pl1c1?l wo1k restrictions on 
claimant when he released him for wor k in 1981. The employer 
did not accommodate these, snd claimant w~s returned to regular 
duty woc k Ma r ch 23, 1981. On May l, 1982 claimant was placed on 
retirement disability. Claimant sought other employment followinn 
his re t irement. lie reports he found none for approximately 
eighteen months and attributes thi'l to the need to reveal hi-. 
condition to potential employees. Claimant , at the time o f the 155 
h~aring had secured other employm~nt as a security guard. He 
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works only twenty-two hours per week and e~rns only minimum wage. 
The record is unclear as to whether this is true because ~laimant 
may only earn $6500 per ye3r above his r~tlrement pension, or 
because c laimant is unable to work more hours or because only 
twenty-two hours of work are avail~ble. Nevertheless, this 
represents a substantial reduction in actu3l earnings and tends 
to demonstrate that claimant ' s actual job opportunities and 
earning capacity were significantly diminished by his injuries. 
On the other hand, c la imant is a high school graduate and is 
articulate and well -spoken. He is now middle 3ged and while he 
could receive training for a less physically demanding job, such 
is not nearly as feasibl e as it might be for a gentleman ten 
years younger than claimant. He appears well mntivJt " d 3nd 
desirous of continuing gainful employment insofar as he is able 
to do so, however. 

These factors all must be consider~-! in assessing claim1nt's 
separate impairment r3tings for his right and left rot3tor cu(f 
injuries. Both Des . Nemmers and C~irns give cla1mant a highnr 
functional impairment rating as a result •J f his right shoulder 
injury. Yet, claimant continued working for more than a ye~r 
following that injury albeit by favoring his right ~lde. 
Furthermore, nothing in the record suggests that had claimant 
not subsequently injured his left shoulder, he would have been 
precluded from continuing work for his employer following 
surgical repair of his right cuff. Thus, it appears that 
claimant's right rotator cuff inJury pro-luced 3n 1n-lustri1l 
disability of fifteen percent. 0,1 Lh" other hand, claimant ' s 
real difficulties appe3r to have 1nv~lopnd suhse1uent to 3nd JS 
a consequence of his left cu ff i11jury. lt was only followinJ 
such that claimant was unable to cont1n11" his job duties and the 
chain of e ents resulting in his present life station ensued. 
Thus, it must be concluded that claimant 's greater dis~bility 
results from that injury even thou1h the actual physical impairment 
from such is less. When the factors lCC consi1ec~d as a wholn, 
it is concluded that injury pco•lu•·•·I -in ,1Jditinn .) I 111·111:;tci;i\ 
disability of 22 percent for claim3nt, 

Claimant's healing perio:I remains ;it iss•Je. Sc..:tion 85.14(1) 
provides: 

If 1n employee has sufferer! 1 pHso,nl injurt 
causing permanent partial di~~hility for whi ch 
compensation is payable as prnvil 0~ in subsection 2 
of this section, the employer sh~\l p1y to the 
employee compensation for a healing period, as 
provided in section 85.)7, be1innin~ on the date of 
injury, and until the employee has returned to work 
or it is medically indic~tc1 that si1nificant 
improvement from the injury is not anticip1tcd or 
until the employee is me1ical\y cap~hle of returning 
to Pmployment substantially simi\Ar to the ~mployment 
in which the employee was engaged at the time of 
injury, whichever occurs first. 

A medical release of Dr. Julian Nemmers o f Ma rch 18, 1981 
releases c la imant to return to his regular duties on Monday, 
March 23, 19811 thus, claimant ' s healing period fo r his right 
shoulder injury extends to such date. Claimant testified he 
missed no additional time for his left shoulder injury. Therefore, 
a healing period award for such injury will not be mad~. 

Defendant raises the issue of entitlement to a credit 
against permanent partial disability benefits for the portion of 
claimant's retirement pension attributable to his disability 
retirement. One-half of claimant's pension of $768.00 is 
characterized as disability related. Section 85.38, The Code, 
speaks to benefits which should not have been paid or payable 
had rights of recovery existed under the Workers' Compensation 
Act and expressly states it does not apply to benefits wh ich 
would have been payable even though 3 compensab l e injury occur red . 
No showing was made that claimant would not have received his 
disability retirement benefits were a compensable injury established. 
Ther efore, defendant will not receive a credi t against those 
amounts paid under the program. 

Claimant seeks payment of certain medical travel expenses. 
Section 85.27 entitles him to such, Claimant testified he made 
in the vicinity of 80 seven mile round trips f or physical 
therapy and six or seven seven mile ro11nd trips to see his 
doctor. The parties stipulated that any mileage rate would he 
paid at the 1980 rate. Claimant sh1l\ be paid for 602 miles of 
medical travel at that rate. 

FINDINGS OP PACT 

WHEREFORE, IT IS POUND: 

Claimant sustained a ri~ht cot1tor cuff rupture arising out 
of and in the course of his duties for his employee on May 22, 
1979 . 

Claimant sustained a left rotator cuff rupture arising out 
of and 1n the course of his employment on May 9, 1980 while 
lifting and shov ing boxes of packed me~t as he lo~1ed a semit r-iiler 
for the employer. 

Claimant had surgical repair of his rotator cu ff in July 
1980. 

Claimant has not had surgical repair of his left rotator 
cuff. 

Claimant has a lateral disc involvin1 the interspace between 

the CS and 6 vertebrae with more involvement on the left. 

Claimant' s complaints ace of pain, 1lscomfoct, and restrictions 
of motion. 

Cl aimant's physical discomfort and problems arc similar on 
the right and the left. 

Claimant's 1979 right shoulder injury is causal l y relate:! to 
his curren t disability of the right shoulder and extremity. 

Claimant's 1980 left shoulder injury is causally related to 
his current disability of the le f t shoulder and ".(tremity. 

Claimant is fifty (50) years old. 

Cl3 imant is a high school graduate. 

Claimant has no other formal trlininJ but served 3S an 
inventory cler k in the U.S. Navy. 

Cl3imant is well-spoken and motiv3ted. 

Clai~ant was released to wo rk M;icch 23, 1981 and returned to 
work at such time. 

Claimant has received retirement J1s1hil1ty since hi; ~ay 1, 
1982 disability retirement. 

Dr. Nemmers opines claimant has a seven percent (7 \) body as 
a whole functional impairment of his left shoulder and a ten 
percent (10\) body as a whole functional impairment of his right 
shoulder. 

Or. Cairns opin~s claimant hJs J five percent (51) boay J5 '1 
whole functional impairmPnt of his lefL shoulJ~r anJ a seven 
percent (7\) functional imp'lir;nent of his right shouljcr. 

Claimant sought work Collowing his ·Jisabil1ty r<?t1c ,,.n,!nt. 
lie found none for approximat '?ly ~ight <?en (18) month,;. 

Claimant is now working twenty-two (22) hours a wry'? k 1s l 

jewelry store 1uard at minimum wag ~. 

Claimant worked for rom than on~ ye3r following his right 
shoulder inju ry . 

Claimant's right shoulder injury produced an industrial 
~isability of fifteen percent (151). 

Claimant's left shoulder injury pro1uc'?d an i~lustrial 
disability of t wenty-two percent (221). 

Claimant had eighty (80) seven (7) mile round trips for 
physical therapy related to his right shoulder injury. 

Claimant made si x (6) seven (7) mile round trips foe medical 
treatment of his injuries. 

Claimant incurred six hundred two (602) miles of compensable 
medical milage expense at the 1980 mileage rate. 

Claimant receives three hundred eighty-four dollars ($384.00) 
in disability retirement pension. A showing is not made that 
these wou ld not have been paid if claim~nt's condition were 
compensable under this act. Defendant is not due a credit for 
disability r etirement pension paid claimant . 

CONCLUSIONS OP LA~ 

THEREFORE, IT IS CONCLUDED: 

Claimant has established that a caus1l relationship exists 
between his May 22, 1979 injury and his current right should~c 
disability. 

Claiman t is entitled to fu rther healing period benefits from 
February 9, 1981 t o Ma rch 23, 1981. 

Claimant is entitled to permanent partial disability of 
fifteen percent (15\) as a result 0£ his May 22, 1979 injury. 

Claimant has established th3t he received an injury on Ma y 
9, 1980 wh ich arose out o f and in the course of his employment. 

Claimant has established that his May 9, 1980 injury is 
causually related to his current dis~bility of the left shoulder. 

Claimant is entitled to perman,nt parti~l disabilily of 
t wenty-two percent (22\) as a result of ~is May 9, 1980 inJury. 

Claimant is entitled to payment of si x hun1rc1 two (602) 
miles of medical mileage '?xpenses ~t 1 rJte of twenty cents ($.20) 
p'?r mile. 

Defendants 3re not entitled to a cr~dit under section 85.38 
for the portion of claimant's retirement pen5lon whi ch 1s 
retirement disability payment. 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendant pay claimant permanent partial disability benefits 
for seventy-five (75) weeks at the rate of two hundred s1xty-two 156 
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and 50/100 dollars ($262.50). 
twenty (20) weeks of permanent 
already paid. 

o~r~ndant r~ceives credit for 
p~ctial disability benefits 

Defendant pay claimant permanent partial disability benefits 
for one hundred ten (110) weeks at the rate of two hundred 
seventy dollars ($270.00). 

Defendant pay claimant additional h~aling period b~nefits at 
the rate of two hundred sixty-two an1 50/100 dollars ($262.50) 
for the period from February 9, 1981 to Mar ch 23, 1981. 

Defendant pay accrued amount$ i 1 a lump sum. 

Defendant pay claimant mileage expenses in the amount of one 
hundred twenty and 40/100 dolla rs ($120.40). 

Defendant pay interest pursuant to section 85.30 as amended. 

Defendant pay costs of this action. 

Defendant file a final report when this award is paid. 

Signed and filed thi:; ,/rik\day of September, 19114. 
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BEFORE THE TOWA INDUSTRIAL COMMISSI ONER 

JIMMIB z. McGENNIS, 

Claimant, 

vs. 

BROWER CONSTRUCTION COMPANY, 

Employer, 

and 

CHUBB GROUP OF INSURANCE 
COMPANIES, 

Insurance Carrier, 
Defendants. 

INTRODUCTCON 

File No . 720406 

A R 8 C T R A T I O N 

D E C I S l O N 
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......... 

This is a proceeding ir, abitratior, brought by Jimme z. 
McGer,nis, claimant, against Brower Constructlon Compar,y, employer, 
and Chubb Group of Insurance Companies, ir,surance carrier, 
defendants, to recover bene fl ts under the Iowa Woe ker s • Comper,
sation Act for an allegd injury of September 9, 1982. It came 
on for hearing on April 6, 1984 at the Woodbury County Courthouse 
in Sioux City, Iowa. It was considered fully submitted at that 
time. Cl~imant's request to offer addltior,al evidence from Dr. Blume 
ls denied. Industrial Commissioner Rule 500-4.31 does not 
permit the taking of evidence after the time of hearing. 

The industrial commissioner ' s file contains a first report 
of injury received December 17, 1982. 

At the time of hearing the parties stipul1ted that c laimant 
was earr,ing $9.26 per hour. 

The record in this matter consists of the testimony of 
claimant; John Chicoine, O.C., Horst G. Blume, M.O., William 
Paul tsgreen, M.D., John Bunch, Terry Thiele, Jim Regenscheid, 
Jim Hawthorne, Chris Godbersen, Mary McGennis, arid Thelma Wolf; 
claimant's exhibits l through 7, bills from Marlar, Health 
Center: claimant's exhibit 8, a bill from Robert C. Larimer,M.D.; 
c laimant's exhibit 9, a bill from woodbury Anesthesia Group; 
claimant 's exhibit 10, a bill from Or. Chicoine; claimant's 
exhibit 11, a bill from r.obert M. iolh iteside, oral surgeor,; 

claimant's exhibits 12 through 15, receipts from Greer,ville 
Pharmacy; _clai~ar,t's e~hibit 16, _a bill from R. J, P. McCarthy, 
O.C;:_claimant s exhibit 17, a bill from Dr. McCarthy; claimant ' s 
exh ibit 18, a bill from Dr. Blume; claima11t 's exhibit 19 a bill 
from Central Laboratory Facility; claima11t's exhibit 20,' a bill 
from Sioux City Chiropractic Associatior,; claimant's exhibit 21 
a report from Dr. Blume with bills dated February 16, 1984; ' 
cla!mant's exhib!t 22, reports fr~m Dr. Chicoine; claimar,t's 
exhibit 23, hospital records; claimant's exhibit 24, a letter 
from.or. Blume dated June 10, 1983; claimant's exhibit 25, the 
curriculum vitae of Or. McCarthy; claimar1t's exhibit 26, a 
report and bill from Dr. McCarthy; claimant's exhibit 27 the 
deposition of Dr. McCarthy; claimar1t • s exhibit 28, l L 1 ;t of 
medical exp~nses ar,d m!l~age; claimant's exhibits 29 through 31, 
x-rays; claimant's exh1b1t 32, a CT scar,; claimant's exhibits Jl 
and 34, x-rays; claimant 's exhibits 35 and 36, CT scans; claimant ' s 
exhibit 37, the curriculum vitae of Or. Blume; claimar,t's 
exhibit 38, _a report fr~m Dr. Isgreer,; defendants' exhibit,, 
ar,swers to interrogatories; defe11d~11ts' exhibit 8, records from 
the Woodbury County District Court; defer,dants' exhibit C, a 
report from Alan W. Bronson, D.C.; defendants' exhibit o, a 
report from Dr. Blume dated July 14, 1981; defendants' exhibit 
E, a ~eport from Dr. Blume dated October 6, 1981; defenda11ts' 
exhib~t F, a rep~rt from Or. Blume dated June 10, 1983; defe 11dants' 
exhibit G, a series of correspondence between the claimant and 
the Iowa Industrial Commissioner; defe11da1,ts• exhibit H, a 
medical report from Dr. Katz; defer1dar,ts' exhibit I, a report 
from Dr. Katz; defe11da11ts' exhibi t J, a11 outpatient visit of 
November 13, 1982; defendants' exhibit K, reports from Johr, J. 
Dougherty, M.O.; defendants' exh ibit L, correspo11de11ce between 
claimant's counsel and defendants' counsel regarding medical 
treatment; defenda11ts• exhibit M, a11 x-ray; defer,dants' exhibit 
N, payroll records; defe11da11ts • exhibit D, a report f com De. 
Isgreen; and defendants• exhibit P, the depositio11 of claima11 t. Defe11da11ts ' objections to claima11t's exhibits were co11sidered in 
weighir,g the evidence. 

ISSUES 

The issues in this matter are whether or r,ot claimar,t's 
ir,jury arose out of and in the course of his employmer,t; whether 
or not there !s.a causal rel3tior,ship betwenn claimar,t's i 11 jury 
and any d isabil 1 ty he may 110w suffer; whether or 11ot c la imar, t is 
er,titled to temporary total, healing period or permaner,t partial 
disability benefits; and whether or not claimant is er,titled to 
ber,efits under Iowa Code sectior, 85.27. The defendar,ts have 
raised the affirmative defe11se of notice. 

STATEMENT OP THE CASE 

Claimar,t's testimony is taker, from that given at the time of 
he3rin1 a11d that ir, his depositior,. His ar,swers to ir,terrogatocies 
also were offered. 

Sixty-three year old married claimant, father of one child, 
testified to a11 eighth grade education. He has taken some adult 
education courses. He said that he has bee11 a member of Laborers 
Local 427 si11ce May 10, 1968. Claimant's 011ly work in the prior 
nine months before beginning work for defendant was mowi11g up to 
thirteen yards once a wee k or every other week at a rate of $5 
or $10 per lawn for a total during the year of $862. 

Claimant indicated he worked for defer,dant employer in 1981 
cleaning, sweepi11g and washi11g streets; tacking driverways; 
operating a roller; driving trucks; using a jackhammer and 
raising manholes. In 1982 he started work 011 Sep t ember 8 and 
was sweeping driveways and pick i11g up barricades. 

Claimant explair,ed his activities on September 9, 1982 and 
the circumstances surrounding his 11,jury thusly: His first 
assignment was to sweep water off the streets. Then he cut 
weeds off the curb. Re worked with another persor, takir,g pins 
off a truck. He had a sharp pair1 ir, his lower back and hip. He 
thought this "just or,ly pointed up to the ir,j ury.• He cleaned a 
curb for the curb machine. Wher, he started uphill with John 
Bunch, he noticed he could not walk uphill because he would 
"always want to sit down• and "lilt would always keep pulling me 
down.• He told Bunch there was something "fishy," but neither 
asked for medical attention. The two were riding in one of 
defe11da11t employer's trucks. He climbed 011 top of the sirleboard. 
Terry Thiele told him to jump and he did. Thiele asked him if 
he hurt himself; a11d he replied, "Well, nothing hurts, so I must 
not have done anything.• Re felt discomfort 111 his back, legs 
and teeth. Claimar,t claimed that he first reported his ir,jury 
to McKennah or, September 13, 1982. ~cKer,r,ah looked for ar, 
accident report. When he could not fi11d any forms, he s.11d he 
would tell the office. 

Claimant decided to go the chiropr3ctor 3fter work to see if 
he had been ir1jured or if he was really suffer ing from old aqe. 
He said: 

The only way I could rel 1eve it 1s pinch my ha11d 
over this one left leg ar,d stand Just I ike the 
pitcher in a baseball game leaned over up to about 
30 minutes. Then it seemed like it would relieve 
itself. Then I could proceed on going to work 
aga in. (McGennis dep., p. 17 11. 20-24) 

Re saw Dr. Chicoine, whom he had picked from the phonebook, 
on October 18, 19 and 20 and made an appointment to retur11 on fS] 
Or.tober 211 however, when he could not get excused by the 
forema11, he did not go back to the doctor. He did see Or. Chicou,e 
on November land saw him for a se ries of times thereafter. He 



thought overall he had missed six days of work because of his 
back during 1982 . Claimant said that he took as h1gh as rdrae 
Excedrin each day arid experieraced cl1z7.H1<'S!;. 

Cl a imant r ecollected pulling a cord i11 his acm when he was 
working fo r the railroad. He was ficst treated by De. Bcor1sor1 
and then by Dr. Dougherty who had him take physical therapy 
including heat t r eatments 011 his neck. Claimant said h':! was 
seen by Dr . Larimer who treated hlm for his sirauses with sulfa 
drugs which he thought later caused the mumps. 

He had a cold and flu ir, November and he was co11 f u,ed to the 
hospital. Up until that point he worked each d ,Jf ,,., w 1-; asked 
to work. Re took two aspirin at two hour intervals. He said 
that lighter duty such as usir,g a broom to sweep or a blow hose 
or driving a truck did not bother him. Lifting heavy barricades 
or dragg irag a hose would trigger l11s p1 in. Linament arad a 
heating pad gave him rel lef. 

Regarding giving notice to the company, claimarat testified: 

A. Outside of when I was told by the chiropractor 
to stay off the job, that's whe11 t had brought 
at tent ion to Regensche id. And Reger,sche id, why, he 
said, "You have to fill out ar1 accident report.• I 
said, • I had spoken to Stew two weeks ago, ~rad he 
said he was goir~ to get the papers to fill them 
out. But,• I said, "he's beer, rushirag here arid 
rushing there, so I suppose he r,evec • -- lie says, 
"There isr,'t any file. So you come back tomoctow. 
And I'll get the papers, arid you better make out a11 
acc1dent report.• 

Q. Did you do that? 

A. Yes. 

Q. All right. 

A. And then t wo days latec, why, ,Jim Hawthorr,e 
from Brower ' s, he sa1d -- he's a saf!tY mar,. He 
said that he had an acc1der,t report u, his off1c':!. 
And he wanted to know any more det-3ils, how 1t 
actually happened, what came about. l\11d I. told him 
that I' d jumped f rom the truck. Arid he sa1d -
Well, he said, "That's our biggest trouble dowr1 
here at the plar,t. Everybody gets in a goddamr, big 
hurry.• Arad he said, "There's been a lot of 
injuries, and it still keeps 011." He says, "I warat 
to get away from th is. • He said, "1 wanted to f 111d 
out just how this came about," so --

Q. Khen did you talk to Hawthorne? 

A. I think it was about the 3rd of November. 

Q. What did you tell him? 

A. I told him that I jumped from the truck and 
that I'd been under Dr. Chicoirae's care. Of 
course, he said that he wished that I'd brought it 
to his atter1tior1 around the 18th when I ficst wer,t 
to Dr. Chicoine. And, of coucse, at that time he 
said that -- I asked him , l said, "Well, have you 
got a comparay doctor that I car, take my tceatmer,ts 
through?" And he said, "No, except De. Chicoine ls 
a doctor.• Ira fact, he said, "t thirak you'll be 
entitled to a week ' s compe11satio11 foe being off and 
going to Dr. Chicoirae.• 

So -- But then later or, he made a deal with Dr. 
Chicoine that t could do 1 ight duty. Arid so he put 
me out, and that's whera I caught the cold. The 
first day was warm 011 a Saturday after110011. That 
was11 • t bad. Sunday mor II ing I 'd had mi t teras. 1 
changed the gloves. My feet got cold, ar,d I was 
just about ready to go home. It was too daggorae 
cold on Military Road. (McGe11r11s dep, p. 2711.5-25; 
p. 28 11. 1-20) 

Claimant recalled that later or, whe11 he was flaggirag , 
pickup truck hit his stop slgra arid the sign hit hls cheek. 
After this incident he was told by Dr. Chicoine that he should 
see a dentist. He wer,t to the hospital emecger,cy room whece he 
could not find a deratlst. He was giver, ar, ar,tibiotlc and he 
also tried dry gin which he said cured his sore throat but which 
he later learned neutralized the ar,tlbiotic. He was subsequer,tly 
hospitalized. He testified: 

o. Did Dr. Larimer tell you you had to have youc 
teeth removed because of working outside? 

A. No. He 011ly told me that I'd had u,fectioro 11, 

my system. 

Q. Your teeth were rotter,? 

"'· Well, he was figuring. But later 011 he reiterated, 
he sa id, "Well, you didn't tell me you stood out ir, 
the cold arad got chilled and caught the flu,• so --

o. Dr. Larimec's riot a dentist:, is he? 

I 

A. No, no. 

Q. He didn't tell you that youc problems with your 
teeth had a11ythi11g to do with your work, did he? 

A. Well, all he came to is that I ' d caught cold; 
a nd that's what brought 011 the 1nfectio11. He 
figured that, "You actually caught cold in youc 011e 
cavity that you had ira your tooth, see, a11d that's" 
-- (McGem,is dep., p. 34 11. 12-19; p. 35 11. 12-19) 

Claimant asserts that he asked his employer for medical help. 
He was serat to Dr. Dougherty whom he told of his ~\qco.nfort 
which included low back pain ar,d ti11glir,g 11umb11ess 111 the left 
foot. Claimar,t said he was uraable to do thi11gs acourad the house 
such as lift garbage, mow grass, carcy groceries or starad for 
more than thirty mirautes. He reported Dr. Dougherty's sayir~. 
that there was 11othi11g further to be dor,e. The doctor told htm 
that he could go back to work. Thereafter, he reported to ~ork 
in what he thought was February. 

After he was seen by Dr . Dougherty, claimant werat to his 
attorney to see about further med1~al cace. At that poirat, he 
was referred to Dr. Isgreen. He ma1e the same complaints to Dr. Isgreen 
as he had made to Dr. Dougherty. lie asked for treatment, but Or• 
tsgree11 provided only ara examir,at1011. 

Claimarat asserted that he co11ti11ued to have trouble with his 
back arid legs. He called Dr. tsgreero to tcy to get treatmerat. 
He was offered a11 appoi11tme11t ira May of 1984. He later ackraowledged 
that he could have had a11 appou,tmerat 011 Jurae 24. He denied 
that medication was prescribed ur,til July 8, 1983. He fourad the 
medicatior, ir,effective. He sought advice from his attorr,ey who 
told him he could consult a physician on his own at his ow11 
peril. Claimarat agreed that the ir,surarace carr 1er had told him 
he could go to Dr. Dougherty or Dr. ts:;ireen. 

Claimarat werat to Dr. Blume arid 11,~urred bills. 

Ora September 26 arid 27, 1983 c la1mar,t worked at light duty 
with earrairags of $6.50 per hour. Whe11 he filled out a11 appi1cat1011 
he wrote that he had a herraia ar,d 3lso listed bad p.~111 111 h1s 
back arid legs. He was permitted to 90 011 the JOb. Or, the 
secorad day he got in at 7:00 a.m. although he was supposed to be 
there at 5:00. He asked to be serat to the doctor. He was 
discharged. 

Claimant expressed an inability to get himself 1r1to cor,dit1or,. 
If he t r ies to lift more than fifteen to t wenty pou11ds, he has a 
sha rp pair, i11 his lower back and legs. Le~ Sf?asms arid 11umb11ess 
come 011 i f he starads too long. He gets pa111 111 his hip arid low 
back, arad he must sit down . He will be bothered all day uroless 
he can get a drug to keep his pain down. He estim:\ted his 
ability to sit a t rai11ety minutes (011ly forty-five mu,utes ir, a 
soft chair) and t o star,d without movirag at forty-five mu,utes. 

Cl a imant c la imed that he has carried r,ewspapecs for his son 
sirace 1978 . An auto is used to assist with delivery. For this 
work claimant and his sor, are paid a dollar per mor,th per 
customer. Although he had made a claim agair,st the paper for 
compensa ton, he subsequeratl y lea rraed that he was ara i r,deper,dera t 
cor,tractor. He said that 110 actual claim was acted upo11. 

Regarding the histories he gave to the doctors, claimant 
said t-hat he would have supplied aray u,focmatio11 for which he 
was as ked, but that if he was not asked he did raot tell. He 
irad icated that he had told Dr. Blume of past medical tceatmerat 
and of straining his back in September of 1979. Claimarat said 
that he told Dr. McCarthy he had 110 prior back trouble because 
he was healed. He explained his failure to tell Dr. Ch1cior,e 
because he had 110 prior back problems before goirag to wor k for 
defe11da11t employer. He did 11ot report the 3uto acc1de11t. He 
did not tell Dr. Ch1coi11e about his teeth because the doctor d1<l 
riot ask. 

As to his accider,t in Pebcuary of 1981, claimar,t stated that 
he ~as wai ting at ar1 intersection when his car was struck f r om 
behind. Although he 011ce speculated the car was travelirag forty 
mi les ar1 hour , he later was told the speed was eight miles per 
hour. Claimarat alleged that this incident was minor 111 that he 
remained able to work and was work1119 by July 14 , l98t. He 
testi fi ed that after he commenced workirag he had 110 complairats 
arid his pain dimiraished to a degree that he was able to climb 
sixty- f ive feet in the air without trouble 111 his back or legs. 
His l awsuit re l atirag to that matter is still pendirag. In spite 
of information from his doctors to the cor,trary, clalmarat 
ir,sisted that the injury was 011ly to his 11eck. He claimed that 
he still has headaches and that Dr. Blume coratinues to treat his 
neck. He admitted tellirag Or. Blume of pair, in his eight leg, 
but he believed the doctor to be i11 error for recordirag low ba 
or left leg pain. He did 11ot uradecstar,d at that time that he 
had either sporadylosis or pceexistirag problems. Claimarat 
asserted that Dr. Bro11so11 was wrorag i11 reportu,g his havu,g 
muscle spasms in his low back because spasms occurred in his 
11eck or,ly. 

Claima rat recalled an incider,t in Septembe r of 1979 ir, which 
he climbed a tree, slipped down arid laraded on his seat. Be hurt 
his buttocks and had pain and ccipplir,g 111 both his legs. Re 
saw Or. Br onsor, until he was healed. He der,ied treatment by Dr. Katz. 
He made a claim against the lnsurar,ce carrier 011 his so11' s paper 
cvute. 

He denied injury to his low back or ar,y other ill-effect 158 
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after he slipped a11d fell i11 a parki11g lot. He was unable to 
remember back strain on each of four dates in September of 1979 
or in June of 1980, but he recalled a back strain on September 
9 1979 when he was lifting paper bags . He said that he had 
s~iatica for four months thereafter. He denied injury to his 
low back in January 1980. His recollection was refreshed as to 
a June 1980 incident. 

Claimant saw De. Katz in December of 1981 a11d March of 1982. 

Claimant acknowledged some exaggeratlor1 ir1 a letter he ~ent 
to the industrial commissioner. He Justified the exaggecat1011 
by saying he believed it would merit him better atter,tior,. 

Claimant claimed that after his injury he first went to Dr. Katz. 
He did not lis t Dr. Katz ir1 his answers to interrogatocies--ar, 
omission which led him to say he was making no demand for a11y 
e xpe11ses with Dr. Katz except for a blood test. He claimed that 
Dr. Katz would not restrict his work. 

Claimant testified that he missed October 18, 19 a11d 20 
because of back and leg pain which he seemingly related to 
dragg ing a hose and using an air compressor. He allE:ged that 
the pain he had was stronger than 1r1 1979 as that pau, was over 
in four months. 

Claimant made claim for the problem with his teeth because 
he jumped from the truck, worked in the cold arid was slapped in 
the face by a sig11. Claimant agreed that he had 11ot seer, a 
dentist since 1948 wher1 or1e broke or,e of the teeth he was 
extracting. Claimant denied that he made r,o complaints of his 
back at the time of his hospitalizatior1 foe h1s teeth. H~ 
asserted that he told the nurse of radiating pain. He said that 
he had asked for De. Blume at the time he ~as hospi~alized, but 
he was given Dr. Larimer who did 11ot call in_a spec1al1st a11d 
who said only good morning and goodbye. Claima11t understood 
from Hawthorne that hospital bills would be paid. 

As to his hospital admission in January of 1984, claimaot 
said that a deputy industrial commissio:,ec had refused to rule 
on whom his doctor should be. He admitted that he knew the 
insurance carrier would pay 011ly if it were ordered to do so. 

Cl aimant has received social security retireme11t ber,efits 
since February 1983. 

John Bu11ch, who was in the back of the truck 011 ~e~tember 9, 
1982 testif ied that claimant did not tell of being ll1Jur ed that 
day 'but that he learned of the ir,jury later and told claimar1t 
lo ;eport to the foreman. He did not thi11k the. tru~k was eight 
feet tall but he said it miqht be eight feet h1gh if it were 
full. A ;easucement from the top of the box to the pavPmer,t 

would be six to eight feet. 

Bunch said that everyone in the crew complair,ed aod that 
claimant compla ined no more thar1 usual. He thought claimant had 
missed some work after his injury. As he recalled, the con
struction season ended late that year. 

Terry Thiele, who was riding inside the truck carrying 
cla imant and Bunch, estimated the distance from the top of the 
box to the pavement at seven or eight feet. He thought claimant 
jumped from a lift four to five and a half feet from the ground 
rather than the top of the truck. He asserted that claima11t had 
been told where to get out rather than to jump. He recalled 
hearing something like the expression of air when claimant 
jumped. He asked cla imant i f he was okay and he believed 
claimant replied that he thought so. 

Thiele believed c la imant mer,tioned his teeth after the jump, 
but 11ot his back. The witness did not know of claima11t 1 s 
missi11g work because of his back. 

Jim Regenscheid did not recall prescriptions from Dr. 
Chicoine nor did he remember a slip from the doctor. He said 
that alter someone is hurt a release is r1ecessary before a 
return to work can be effectuated. He recollected trying to 
find out where claimant was a11d lear11ing that claimar1t was 
seei 11g a doctor . He was told by Jim Hawthorr1e that claima11t 
could do light duty. The r e was flaggi11g to be do11e a11d claimar,t 
wa s cal l ed. He did 11ot come 111 because he had ar, appol11tmer,t. 
Whe 11 he was r1ext ca l led, he did come to work and spe11t three 
days as a flagpersor1. 

Regenscheid denied that he ever we11t to his truck for ar1 
accidertt rl!port or that he gave claimartt a report to fill out. 

Regenscheid likewise denied that claimar1t had bee11 refused 
employme11t because of his i11jury. Rather, he said, that the 
project was fi nished and he r,oted that after mid-November 
claimant drew unemploymer1t, Whil e he admittted he could have 
had a co11ver satio11 wi th claimar,t i11 September of 1983, he de11ied 
havirtg told him thece was 110 work for a perso11 with a bad back artd legs. 

Jim Hawthorne, who has bee11 employed by defe11dar1t employer 
since May of 1979, testified to ta lk i11g with Dr. Chicoi11e to see 
what c laimant' s condition was a11d to lear11i11g that claimant 
cou ld d~ light work . Bawthor11e stated that he first realized 
claimant was claimirtg injury on November 1 . 

The witness said clalma11t did not returr, to work afte r his 
hospitalization . In any ever,t, the co11struction seaso11 e11ded 
the followir~ Monday a11d it was mid-May or Jur,e before it 

started again. 

Chris Godberson, friend of claimar,t's, testified to bei11g 
told by claimant he had been hurt. 

Macy HcGennis, c laima11t's spouse, testified that claima11t 
told her of his jump from the truck arid she recalled his limping. 
She gave him a heating pad. She stated that he is ur,able to do 
heavy lifitrtg and that he continues to have trouble with his 
back and legs. She denied that claimar,t could shovel s11ow. 

She also de11ied that claimant had low back problems before 
September 9, 1982. 

Thelma Wolf, ar, employee of the Sioux City Journal, testified 
that claimant was paid insura11ce benefits foe falls or lifting 
i11cide11ts on September 2, 1979; Septembec 9, 1979; Septembec 16, 
1979; January 9, 1980; March 5, 1980; Jur,e 1, 1980; ar,d December 
15, 1981. 

Payroll records show claimar,t worked 12 1/4 hours 011 the day 
of his injury a11d 11 hours the followi119 day, 111 the 11ext week 
he worked 33 hours. From September 19 to September 25 he put i11 
66 3/4 hours. The following week he had 45 1/2. Ir, October he 
worked a total of 200 1/4 hours. The fLrst week ir, November he 
labored 6 1/2 hours; the seco11d 23. His last work was dor,e 011 
November 11. 

Records from the Woodbury County District Court show claimant 
brought suit against Gary Nichols ar,d R. II. Nichols for $50,000 
resulting from injuries he suffered i11 a11 accidertt of February 
16, 1981. In answers to i11terrogatories in that suit, he listed 
a,, i11jury of September 9, 1982 of a misaligr1ed vertebra in the 
low back a11d a pinched sciatic nerve which resulted when he 
jumped down. He also reported ar, ill11ess thusly: "November 
1981--I froze 011 the job and caught a cold that tucrteq iro•to flu 
and infection set irtto teeth a11d was hospitalized." Claimar,t 
stated that the accident of February 16, 1981 gave him back a11rl 
11eck pair,. This pair, seemingly char,ged to the head, neck and 
ears. Claima11t indicated that he was maku,g claim for bodily 
injury, medical exper,ses, future medical expenses, permar,er,t 
physical injury, loss of earroir,gs, loss of irocome, future loss 
of earnings, future loss of ir,come, and loss of future earnir,g 
capacity among other thir,gs. Claimant descr Lbed his accide11t 
thusly: 

My body was projected i11to seat and my head thrown 
back over seat. Hy reading glasses were 011 dash 
before being struck (11ot 11eeded for drivi11g) a11d 
afterwards they were or, the shelf by the back 
wi.r,dow. I could not manipulate my har,ds to open 
the door a11d the defendar,t ope11ed the door. He 
inquired why I did r,ot come out of vehicle. I 
could smell alcohol 011 his breath. I replied my 
head and neck pains a11d a11d asked him to call the 
police. But he said he did not want the dummies 
here. Be would show his crede11tials foe me to 
wri te up. I got back in my car a11d drove it over 
so as not to block traffic. He drove his car ir1to 
the parkir,g lot. 

Offered into evidence were a series of docume11ts relating to 
an i11jury alleged to his hips and lower spine which occurred in 
September 1979. In a letter to the i11dustrial commissio11er 
dated December 27, 1980 claima11t asserted that the ir1jury 
"developed into sciatic nerve• necessitating daily treatme11ts . 

A statement f r om Aaron L. Katz, D.O., reports his treatme11t 
of a left sacroiliac subluxation which occurred on June 15, 1980. 

Allen W. Bro11son, D.C., examir,ed claima11t 011 Februacy 16, 
1981 and diagnosed a traumatic strain of the cervical and lumbar 
spi11al regions compl icated by residual muscle spasm a11d myofascitis. 
He treated the conditio11 with ma11ipulation, spinal i11tersegeme11tal 
tractio11 and high frequer,cy diathermy. As of March 16, 1981 he 
was unable to determine if permaner,cy would result. 

Dr. Katz treated c la ima11t 011 December 17, 1981 for a low 
back stra i n which resulted from ar1 accider1t of December 16, 1981. 

Records from the Mar ia11 Health Ce11ter show claima11t was seen 
111 the emerge11cy room 011 November 13, 1982 with complaints of a11 
i11fected tooth causing pai11 to his upper lip a11d the left side 
of his face as well as a headache. Claimar1t was give11 medicatio11 
a11d instructed to apply hot packs to his face. 

. 

Claimant was admitted to the hospital 011 November 14, 1982 
after he had beer, seer, 111 the emergeocy room foe a11 episode of 
facial cellulitis. Claimant's history was characterized as 
"rather indefinite,• but he told of slipping, fa ll i,,., 
truck, and bruising his left hip in August; and he t. aco..d ltis 
facial difficulties to that incident. 011 examinatio11, cla1ma11t 
had ecythema and edema in the right malar area which was tender. 
Hi s de11tal repair was described as atrocious with "110 really 
f u11ctior,al teeth" and 011ly occasio11al stubs and snags. He had a 
eight ingui11al her11ia and three eschars with surrou11ding erythema 
or, his left hip. Examirtation of the mandible and maxillae 
showed dissolutio11 of the perido11a l membrarte with extensive 
caries. Reflexes and sensatiort in the extremities were physiological. 
X-rays of the left hip showed 110 evide11ce of fracture, dislocatior, 
of distructive process, but some traumatic arthritis was seen. 
There were three eschars 011 the left hip which were surrou11ded by erythema. 
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Claimant was started 011 medicatiora. Later nine upper arid 
seven lower teeth were excised wi th alveolectomies and removal 
of bilateral mandibular tori. Claima11t's hip also wa s treated. 

011 November 16 cl aima11t complained of low back pain radiat ing 
to his left hip. More specifically, or, November 22 c laimar1t 
complained of aching in his left leg wh ich started fr om his 
ankle and went up_ the front of his leg to his thigh. 

On Oecembec 7, 1982 Robert c. Larimer, M.O . , expressed the 
opir,ion that claimant' s hospit~lizatlon ir, November of 1982 was 
due to the infection i11 h i s teeth. He explained that cl aima11t 's 
burns were •very superficial and resporaded very ']Uickly to 
simple therapy.• He did not ar,ticipate residual disability. 

Claimant was placed in the hospital 011 January 30, 1984 
because of back pair, whi ch wa s greater 011 the left thar, the 
eight. Claimant was having low back pain from shovelir~ sr,ow. 
Pair• w~s in the eight leg from the eight buttock t o the ar, t erioc 
thigh a11d posterior calf. A metrizamide CT scan and myelogram 
we re do11e. There was lumbar disc patholog y with boray hypertrophy 
of the posterior and superior vertebral bodies of L4 /5 a11d L5/Sl 
with lumbar spinal stenosis at L4/5 and encroachment of the 
nerve root car,al bilaterally with 110 filli11g of the nerve roots. 
The CT sea! showed e11c roachmer1t of the lumbar spinal ca11al at 
L4/5 particularly on the left with severe spinal ste11osis as 
well as encroachment of the r1ecve root cana l at the level of 
L4/5 with hypertrophy of the facet joi11t. 

In add it ion to diag11oses relatirag to claima11t ' s back accomegaley 
a11d varicose veins were dlag11osed. 

Claima11t was seer, 011 February 1, 198 4 with heat and swellir1g 
under both eyes. 

John Ch i coine, o.C., first saw claimar,t 011 October 18, 1982 
at wh ich time claimant came to his of fi ce in a11 antalgic positio11, 
He was be11t at the waist a11d holdi11g his left l eg . His spi11e 
was x-rayed. Pain wa s i11duced by extension, e ight and left 
rotation and left lateral flexion. Claimant told of a rece11t 
injury of September 9, 1982 wheri he jumped f r om a truck. He had 
110 immediate pain, but the followi11g day he had trouble walk i ng. 

011 examination Or. Chicione found marked musc l e spasm of the 
lef t sacroiliac musculature, left hamstci11gs, gastrocemius and 
solaria muscles. Ther e was a posit iv e Lasegue's test i11dicative 
of a lumbosc accal lesio11 . A positive Braggacds' con fi rmed a 
positive Lasegue's foe sc iati c neuritis. The Tce11dele11bucg 
showed wea kness ir, the gluteus medius 011 the left. Fabece
Patcick showed restc ict io11 o f the left hip. Positive leg 
loweci11g indicated disc compcessio11 at the lumbosaccal joi 11t. A 
11eurological examir1a tion revealed a decrease ir1 the patell ar 
reflex . X-rays showed mild osteophytic spurcirag i n the a rea of 
L4-L5. Claimant gave 110 history of a11y similar co11di tio11 or of 
an accident. 

Claimant was seen foe thirty visits during whi ch he was 
given chiropractic adjustme11t to increase motion, ultrasound a11d 
muscle stimulation therapy. It was the doc t or 's opir,ior, that 
the fall out of the truck did cause a lumbar disc pcotcusior, 
with pal11 do~• the left leg. He est imated claimant's pe cma11er1t 
d lsabil i t y at f i fteen pe cce11t of the who le pee sou based or, the 
MA Guides. As claimant gave 110 history of prior problems, 110 
portion of the r ating was assessed t o those. He charged $707 
foe h is t reatment of claimant. Those charges have been ~aid. 
He suggested that c laima11t wil l need two chi r opr act ic adJustments 
each month for the remainde r of his life. 

Claimant was seer, 011 March 29, 1984. His last visit prior 
to that time was Apr il 11, 1983 . At the time of the more rece11t 
examination the left patellar reflex was absent. The r e was l oss 
of flexion. The Lasegue's and Fabece-Patcick pr oduced pain. 
The abser1ce of the patellae reflex was i11d icatlor1 to the doctor 
that t he nerve supply was shut off. The examir1er was u11awace o f 
whether or not it had been absent before Septembe r 9, 1982 . He 
admitted knowing whether or not the Fabere-Patcick was positive 
before Sep► smber 9, 1982 would be important. The chicopcactor 
operated 011 the assumption tha t the test had bee11 r,egative. 

oc. Chico i ne said that his usual practice is to get a 
history, but as claimant was in severe pai11 no really good past 
history was established. The wit11ess did not thir1k that a 
rev iew of prior x-cays would have been helpful in detecmi11i11g 
claiman t's prior co11ditio11 . He claimed that of ten a disc wil l 
heal over, however, he ackuowledged that a past disc injury 
sometimes will be evident on x-cay. Re looked at an x- ray taker, 
ir1 his office on October 18, 1982 and said that lippi11g arid 
osteophytic spucci11g were preex isti119. He stated it was difficult 
to judge how 10119 osteophytic changes had bee11 pcese11t. He saw 
110 suggestion of trauma from the prior si x weeks. He agreed 
that a CT scan would provide a more refiued ceadi119. 

Johll J. Dougherty, M.O., orthopedist, exami11ed claimant or, 
April 26, 1983 at which time clalmar,t compla ir1ed of lower back, 
left hip a11d left leg pain with difficulty walk111g arou11d a11d 
sta11ding. Claimant gave a history of falling eight feet from a 
truck aud landing on his feet . He had 110 pain. The followiug 
afternoon when he attempted to pick up some heavy pi11s, he felt 
his knees were going to buckle . When he was shoveling mud he 
felt pai11 in his back and hip. The doctor also was told of the 
automobile accident in 1981. Claimant said both he hur t mostly 
his neck and not his back and that his back hurt as badly as his 
neck but that he got no treatment for it. 

Claimant was observed to walk slowly without a limp. He wa s 
able to walk or, his toes a11d his heels. ~quatt ir,g bothered his 
back. Forward bending .,,11d exte11sio11 bothered him. Claima11t's 
right leg was shorter tha11 the ~eft. Claima11t was tende r over 
the greater tcochantec . Straight leg raisir~ was do11e bilaterally 
to 70 to 75 degrees. Hamstr i11gs were tight. Se11satio11 was 
intact in the lower extremities. Ther e was posterior thigh 
tenderness on the right . Hip motior, was dec reased arid abduction 
c aused discomfort. There was te11der11ess i 11 the low back 011 both 
s ides. 

X- rays were i11tecpreted as showir,g i11 the dorsal spir,e a11 
old kyphosis a11d au old wedgi11g of several vertebrae with 
degenerative changes. There was a scoliosis to the eight. 
There was some 11arcowi ng at L5/Sl. There were sclerotic changes 
i11 the upper portion of L4, spurci 11g at L3-4 and at L4-5. There 
wa s i11creased lordosis at L3-4. The left pelvis was down 3/8 of 
a11 inch. Early degenerative changes were seen in the left kriee. 

Or. Ooughecty made these diagr,oses: lumbosacral spcair, 
superimposed upon an increased locdosis with some degenerated 
di scs and with some degenerative arthriti s, a scoliosis to the 
left in the lumbar spine with an increased lordosis; increased 
kyphosis1 ol~ multiple wedged vertebra, with degenerative 
arthr i tis a•1d a scoliosis to the right i11 the dorsal spirae; 
slightly shortened righ t l ower ex tremity; obesity; early de
generative arthritis of the medial joint compa rtments of both 
knees; bilateral tight hamstrir,gs; ar,d possible lumbar disc 
sy11dc ome. 

The doctor questioned whether a11y further treatmer,t was 
11eeded, however, he proposed co11sideratio11 of electromyography 
to see if there were changes suggestive of radiculopathy. 

Or. Dougherty thought claima11t could work if there was a job 
,-ivaili,ble. He did riot thi11k claimarat had perma11ent disability. 

Claimar1 t retur ned on Jur,e 3, 1983. He was able to heel toe 
walk and t o squat "pretty good. • lie was able to for ward be11d 
almost to the floor. Right and left lateral bendir~ was restricted. 
There was a min imal decrease i11 the reflex of the left kr,ee. 
Claimant's Achi lles also were decreased. Straight lsg raising 
was to 75 to BO degrees. The hamstrings were tight. He was 
tender i11 the poste rio r hip area 011 the left, ir, the left 
gluteus, and over the sacrum arid coccyx . Ther e was 110 reflex 
muscle spasm. 

X-rays of the sacrum a11d coccyx looked •okay• although there 
was a questior1able fra c ture of the distal sacrum and probably 
arthritis 111 the sacrococcygeal joi11t. 

Horst G. Blume, M. O., first saw cla ima,,t on June 5, 1981 as 
a result of pai11 he was suffecirag from a car i,cc1de11t of February 
16, 1981. Claimar,t reported his car's being struck i11 the eight 
rear by another car traveling forty miles per hour. He had low 
back pain which was worse 011 the eight tha11 the left a11d which 
extended into the right buttock, hip and leg arid to a lesser 
degree to the left leg. Straight leg ca1sir,g 011 both sides was 
to 65°. The physician did not k11ow that claimant had been to a11 
osteopath and chiropracto r prior to coming t o him. 

Claimant had a moderate kyphosis of the thori,cic spine, some 
local tenderness at Tll/12 ar,d at L4/5 central ty ar,d paravecte
brally. Both i l iosacral joi 11ts were te11dec to palpation. 
Lumbar x-cay showed spondylosis with 110 sigr,ifica11t naccowir,g of 
disc intecspaces. An MHPI disclosed r,o ma jor psychological 
components. Among the doctor's impressio11s were post-traumatic 
low back pain wi th i cr itatior, o f the tumbosacral 11er ve coots 
with no motor or se11sory deficit except foe a hemihypalgesia arid 
hypesthesia on the left. The doc t or suspected preexisting 
lumbar spo11dylos ls-spondylar thros is. 

Claimant was seen on July 14, 1981 with complair,ts of low 
back pain with radiation to the e i ght calf, neck pain and 
headaches. Some irritat ion of the ramidorsalis of the posterior 
nerve roots of the i11tervertebcal joints from T3 t o T7 011 the 
left side Jas present . The doc tor proposed a nerve block with 
Marcaine and Oepo-Medrol to be followed by a der,atucatio11 
procedure. 

Whs11 Or. Blume saw cl a ima11t 011 May 5, 1983, claimant gave a 
history of falling from a truck and landing 011 both feet. He 
had no pain immediately, but later when he was pickir,g something 
up, he had sharp constant pain which was exaggerated by activity 
which went int o both hips a11d legs, but not into his feet. He 
told the doc t o r that he had been to Or. Ch1cior,e whose tceatmer,t 
had helped only temporarily. 

On e xamination, or. Blume fourid localized te11decr,es s 111 the 
cervical spine and the occipital area which he rated at 30 
pecce11t impairmer1t of the ce r vical area. There was bilateral 
te11dec11ess at L4 /LS and LS/Sl. Straight leg raising produced 
pain 011 the left. Straight leg raising was accomplished 011 the 
eight at 70 degrees with 110 pain. Hotio11 of both hips was 
bilaterally impai red . 

oc. Blume expressed the opinior, that the conditior1 he saw on 
May 5, 1983 was a result of claimarat ' s accident 011 September 9, 
1982 wh i ch aggravated the preexisting low back and cervical 
spine co11ditio11. The doctor indicated he had reviewed the 
history of claimant ' s other accider1ts. 

Whe11 claimant was seen 011 June 7, 198 3, he comp la ir,ed of 160 
pain 111 the left leg in the area of the shin bor,e. Re was more 
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tender on the left tha11 the right. There was a ser,sory deficit 
i11 the lateral aspect of the leg. Straight leg raising 011 the 
right was to 75 degrees. There was 110 pair, 011 the left. 
Claimant compl ained of a headache. A CT scar, a11d myelogram were 
suggested to claimar,t. 

In a letter dated Ju11e 10, 1983, Dr. Blume wrote: •I do 
believe that the accider,t on September 9, 1982, caused a11 
aggravation of his low back cor,dition because he had some l?w 
back pain with radicular pair, i11to both legs after the accider1t 
011 February 16, 1981, a11d at the preser,t time the pair, is mai11ly 
lr, the left leg.• 

On l\ugust 9, 1983 clalma11t reported 110 lower bac k pai11, but 
muscle spasms three to four times a day. He experie11ced a 
pressure sensation over the low back and a bur11ir,g arid itchirig 
in his legs. Claimant spoke of left leg pair, aud a dullness 
over the anterior portion of the thigh. He had a headache in 
the back of his head. There was r,o back pain at 70 degrees. 
There was no i11dicatlon that claimar,t needed surgery. 

Claimant made similar complaints wher, he was seer1 on August 
25, 1983. Straight leg raising was to 70 degrees on the left 
with pain on the anterior aspect of the right thigh ar,d the 
posterior aspect of the right leg as well. There was no local 
tenderness in the iliosacral joint. 

Approximately a mo11th later claimant complained of pain in 
both legs and calves, trouble utilizi11g the strength in his 
legs, difficulty climbing, night pair, radiating from his buttocks 
i11to his legs, low back pair,, and pain and headaches with 
varyi11g positions of the head . Findings remair,ed the same. 

Claima~t•s complaints were essentially the same ir, November. 

On Ja11uary 3, 1984 Dr. Blume reviewed claimant's history. 
Straight leg ra isi11g produced pair, at 70 degrees 011 the left aud 
at 60 degrees 011 the right. There was pair, i11 the hip joint arod 
local tenderness over the left butt~ck. Low back pair, was 
conce11trated on the right side. There was some sensory deficit 
in the Sl distributior, ir, both legs. The left foot jerk was 
absent. There was mild tenderness on dorsiflexion of both feet. 
Claimant was told to have a CT scar, a11d a myelogram. 

Both were conducted 011 January 30, 1984 . The myelogram, 
according to the doctor's letter of February 16, 1984, showed 
lumbar disc pathology with bo11y hypertrophy of the posterior 
superior vertebral bodies of L4-5 and L5-Sl with lumbar spinal 
ste11osis at L4-5 a11d encroachme11t of the 11erve root ca11al 
bilaterally with 110 fillit,g of the nerve roots, especially at 
the level of L4-5. Fi11di11gs ir, the cervical area ir,cluded 
e11croachment. The fir,dir,gs were related to bony hypertrophy ar,d 
disc pathology. The CT scar, showed er1croachmer,t at L4 on the 
left, severe spinal stenosis and some displacemer,t of the cauda 
equina 11erve root. There was also disc pathology with er,croach
ment o f the nerve root canal at the level of LS-Sl 011 the right. 
After these tests, Dr. Blume told claima11t he would have to have 
a decompressio11 and wide11i 11g of the ca11al. 

On a February 9, 1984 follow-up visit, claimant's mai11 
ago11ies were left leg a11d hip pair, with a crawling sensatio11 ir, 
the left leg. There wa s weak11ess in the left leg arid claimar1t 
was draggi11g his left foot. Re cor,ti11ued to complai11 of a 
headache and occasional cor,fusior,. There was a ser1sory deficit 
i11 l)is left foot a11d lower leg. There was bilateral impairme11t 
of claimar,t's hip joir,t. 

Dr . Blume declared claima11t disabled from working by his 
September 9, 1982 acclde11t. He suggested that claima11t r,ot 
e11gage in strenuous physical activity. 

Dr. Blume felt that claimar,t's co11ditio11 worse11ed after 
September 9, 1982. He agreed that complai11ts of pair, ace 
subjective, but he pointed out that claimant's complair,ts have 
beer, quite co11star,t with pair, ir,itially more on the right tha11 
on the left, then more on the left thar, the right after September 
9, 1982 and now more on the right thar, the left agair,. 

The doctor ' s charges we re $1,375. He said that claima11t 
would need to be seen every two to three mor,ths a11d would 11eed 
medicatior to reduce pain. He might, at a later time, require 
surgery. 

Ho pain 111edicatio11 was beir,g prescribed for clalma11t. Ir, 
1981 an a11ti-i11fla111111atory a11d a muscle relaxa11t were ordered. 

The witness acknowledged the impocta11ce of a11 accurate 
hlstory. Claimant had told him 011ly of the February 16, 1982 
auto accident but he k11ew that claimar,t fell out of a tree ir, 
1919. He thought claimar,t's last work was November 12, 1982. 

Dr. Blume has dlag11osed a p i tuitary adenoma which is respo11si 
ble for claimar,t's acromegaly. 

William Paul Isgree11, board certified ,,~urologist, saw 
claima11t at the request of defer,dauts' cou11sel 011 Jur,e 24, 198 3 
for evaluation and to provide whatever care might be needed. 
Although he told claimar,t he was willing to provide care, 
clalma11t did not return for any follow-up treatmer,t. 

Dr. Isgreen, who had iudependently reviewed other items 111 
c laimant's mf'dical history, recorded a history from claimar,t of 
a fall from a tree which resulted 111 aching in his buttocks ar~ 
legs; a fall on lee or 111 mud with discomfort for five mo11ths 

arid the rear end accider,t which gave claima11t a whiplash. 
Claima11t told him of jumping off the truck or, September 9, 1982, 
of havi11g pair, the next day which i11creased over time a11d 
flashed down the left leg a11d of worki11g with varyi11g difficulty 
u11til Octo~Jr 18 whe11 he sought chiropractic treatme11t . Claimar,t's 
conti11uing to work was seer, as sig11if i ca11t i11 that the physicia11 
said 011e would ordinarily expect difficulty rather immediately. 

Claima11t complai11ed of pain of an ur,pcedictable r,ature which 
might come 011 as he was doi11g nothi11g or as he was walking. He 
was bothered by his left calf a11d thigh, but he was unaware of 
ar,y weakness. He appare11tly was able to walk the three mile 
paper route arid to mow lawr,s. He also spoke of t rouble with his 
tooth a11d the burn 011 his hip. Claimar,t was taki11g Fiori11al 3 
a11d Flexeril as well as Felde11e 011 ar, errati c instead of a daily 
basis. 

On exami11ation, Dr. Isgreer, fouud c laimar,t "more wor11" than 
the usual sixty-two year old. His highe r cortical fu11ctior,s 
were appropriate. Cra11ial r,erve examir,atio11 was ur,remackable. 
Volitior,al movement of the neck was limited laterally . There 
was decreased mobility of his spi11e. There was 110 evidence of 
musc le spasm. Straight leg raisi11g was accomplished to 11i11ety 
degrees bilaterally without pair, ar,d without radiatior,. There 
was no te11derness to peccussio11 of the back. Claimar,t walked 
with a peculiar posture. Ser,sory exami11atio11 resulted ir, 
11011-physiologic fi11di11gs. Reflexes were symmetrical but sluggish. 

The 11eurologist fou11d r,o evidence of physical i11jury to 
c laima11t as a result of his fall ir, 1982. Neither did he fi11d a 
causal con11ectio11 betweer, claimar,t's complaints and his history. 
Rather, he viewed claimant's conditio11 as one of a lo11gsta11di11g 
r,ature. Be said that evider,ce of the fall of September 9, 1982 
11ecessitati11g future medical care for claimar,t would be meager 
or 11011existe11t. He did not thi11k ar,y res tr ictior, 011 claimant's 
ac tivi t y other thar, what commor, ser,se would dictate would be 
r,ecessary. It was his experience that ster,o ti c probleras may • 
respo11d either to activity or to 1101,-activity. However, the 
physi c ian agreed that pair, in the b<1c k whic h c la imar,t had would 
be compatible with the jump off truck. He thought that claima11t's 
coriditior, might or might riot have beer, aggravated by the jump. 

Dr. Isgree11 concluded that claimar,t has degenerative cha11ges, 
spo11dylitic disease a11d spinal ste11osis resulting from progressive 
changes arid givir,g the claimant the symptoms he experie11ced in 
his legs. The doctor felt that the cost of a myelogram was 
warra11ted 111 claima11t's case a11d he had reviewed the myelographic 
fi11di11gs. He seemi11gly agreed with the official ir,terpcetatio11, 
but he saw no thread to cor,nect perma11e11t impairmer,t to the 
September 9, 1982 i11jury. 

De. Isqree11 reported callir,g claimaut 011 July 9, 1983 ar,d 
prescribing medicatio11 for him. He i11structed claimar,t to let 
him know i f the medicatior, helped. He i11dicated he was willir,g 
to treat claimant, but with a co11ditio11 such as clamar,t has r,ot 
many treatments are helpful a11d the coopecatlo11 of the patient 
is importa .. t . Re expressed an inte11t to try a differe11t drug ir, 
the event the first preparatio11 failed to help claimar,t. 

As possible modalities of treatme11t for claima11t, the doctor 
listed a steroid flood, physical therapy, a pair, c linic or a 
TENS. He fou11d claimant stole about pai11. He did not thi11k 
that claimant was mali11geci11g a11d he believed that claima11t 
legitimately hurts. 

Dr. Isgreen approved testi11g done by Dr. Blume. He said 
that he made recomme11datio11s to those who se11t c laima 11 t to see 
him, but not to claimant himself. His letter of Jur,e 24, 1983 
suggests a CT scar,, myelogcam a11d a11 BHG. 

The doctor found claima11t' s saylr,g that he had pair, was 
consiste11t with what could be seer, 011 the CT scar,; however, he 
cautioned that claima11t did 11ot get his prese11t state through 
one i11cide11t. He 11oted that claima11t worked for six weeks after 
his alleged injury. 

John P. McCarthy, D.C., a diplomate of the America11 Board o f 
Chiropractic Orthopedists, first saw claimar,t 011 Septembe r 21 
1983 at which time he complained of low back pair, radiatir,g t ~ 
the fror,t of the spine; a worse problem with his left calf; 
paresthia i11to the legs l;>ilaterally ar,d difficulty wal k i 11g, 
squatting, sitting, pushu,g, pulli11g, or lifti11g. Claima11t gave 
a history of jumpi119 from the back of a truck a11d la11d i 11g flat 
on his feet immediately experiencing pai11 111 his back. The 11ex t 
day he had low back pair, when he lifted a box of pir,s we ighing 
150 to 200 . pou11ds. Cla i mant also told of previous back probl ems--a 
lumbar disc problem-- fo r which he had sought chiropr act ic 
treatme 11t: He reported sl id i 11g dowr, a tree and la11d i 11g or, his 
buttoc ks 111 1979 a11d a11 injury t o h i s arm i r, 1974. The docto r 
u11derstood that claima11t had beer, r e l eas ed as cured f rom prev1ous 
t r ea tment . 

Claima11t told of being treated by Dr. Ch icoi11e 011 Octobe r 
18, 1982, retur11i11g to work, doi11g some pu l li11g and ha vi11g some 
pair, in his legs. Claima11t apparently i11itally was se11 t t o Dr . McCar thy 
for the purpose of receiving a disabi l ity ra t i11g . No author1zatior, 
was provided by the insurance carrier . 

On examinatio11, claimant was 5' 9 1/ 2• tall and weighed 231 
pounds. Bis gait was slow and there was s light pelvic til t to f 6f 
the right. Palpatio11 of the spi11e produced te11dec ness i n the 
right thorac ic spi11e a11d also ir, the l ower lumbar s pi ne b i latera l ly. 
There was moderate spasm in the right thorac i c s pine . Thoraco
lumbac flexion was 65° . Thoraco-lumbar ex tension was 10°. 



There was dull pain with all motio11s ar,d sharp pair, with left 
lateral flexior,. 

Neurologically, the patellar reflex or, the left was dimir,ished. 
The L2 and L3 lumbar and L3-L4 knee exte11sors were not quite 
normal. Deep palpation produced moderate pain i11to the lumbosacral 
area to th .. right calf and some discomfort 011 the anterior thigh 
and left calf. There was decreased sensatiora to vibration alor,g 
the L3-L4 dermatome and a slight se11satio11 change to temperature 
alor~ the L3-L4 dermatome on the area dowra the front of the 
thighs. Straight leg raising was positive producing discomfort. 
Gaenslen's maneuver arid Lasegue's also resulted i11 lumbar and 
low back pai11 respectively. Ely's test brought 011 bilateral 
ar1terior thigh pain. 

In viewing claimant's x-rays, the doctor saw a disc derar.ge
ment in the lateral flexior, films. More specifically, he 
referred to a right spinous rotatior, away f r om cor1cavity and 
toward convexity which was thought ir1dicative of the fact that 
the motor unit between L3 a11d L4 was 11ot fu11ctio11i11g property. 
A narrowing of the disc space 011 the right between L3 and L4 
also was believed to be prese11t. Degenerative changes were seen 
throughout the lumbar spi11e which the doctor said were of a 
duratior, of six mor1ths or very defir,1tely could be as much as 
six years. 

or. McCarthy diagr,osed au initial acute traumatic sprair,/ strain 
complex of the lumbar spi11e with assoc lated disc ir,volvemerot 
resulting in lumbar spo11dolytic arthrosis with associated dis c 
derangement and radiating r,euralgia and bilateral radiati11g 
paresthesia. The chiropractor also co11cluded that the co11ditior,s 
he found were related to claima11t's injury of September 9, 1982 
a11d that claimar1t had not reached maximum medical improvemer,t. 
Chiropractic mar1ipulatior, i11 conjur,ctior1 with physical therapy 
was commenced a11d cor,t inued to December l, 1983. The doctor 
said that from the time of claimar1t's i11jury to his last treat
mer,t was sufficier1t heali11g time for a soft tissue i11jury. 
However, he did uot find claimant respor,du,g to his treatme11t l11 
a satisfactory manuer and therefore referred him for further 
co11sultation a11d perhaps more aggressive therapy. 

The doctor ack11owledged the im!)ortance of a11 accurate 
history. He said that a11 i11accurate history would 11ot necessarily 
chauge his opinior, ir, claimant's case although it possibly could. 
Re was root aware of claimant's being treated since 1981 by Or. Blume, 
but he did know claimar1t was treated by or. Blume as a result of 
a reare11d accident which he thought resulted in a whiplash or a 
cervical injury. Re was unaware of a pendi11g lawsuit. He did 
not know if claimant had auy limitation of motio11 ir. the low 
bdck as a result of the 1981 iujury. He was unaware that 
claimant had bilateral radicular pair, in the lower extrPmities 
after his automobile accident of February 16, 1981 or th3t 
cla imant had be e11 hospitalized u11der Or. Larimer's care. He did 
root know whether claimant was placed ur.der ar,y restrictior.s as a 
result of the accident. The doctor said that if claimar,t had 
parathesia into his lower extremities ,111d trouble with squatti11g, 
lifting and bending, then there would be irocor,sister,cy ir1 what 
he had been told by claimant. 

Dr. McCarthy did not fiud claimant's compla int of pain from 
five to te11 seconds at a time numerous times each day exceptio11al. 
He said that claimant ' s slumped posture, slow gait and right 
pelvic shift would be somethir,g of a lo11gsta11di11g 11ature a11d 
would uot give rise to particular disability, but would 111dicate 
some spir1al problems. Re also thought the curvature of the 
thoracic spine seen on x-ray was an anatomical cha11ge due to 
time . Be agreed that someone with claimant's history possibly 
could have had limitatiou of motiou i11 his low back before 
September 9, 1982. 

Two ratings were give11, one at three percent and one at two 
percent. Sensory a11d muscle strength abnormalities were root 
included in the ratings which were based on L3-L4 limitation, ;i 
muscle strength ab11ormal ity aud a depressed patellar reflex. Ir, 
further explanation, he said: 

No, 1 am not saying that this disc derangement did 
not predate December 9, 1982. (sic) In my opi11io11 
more than likely this was there. It is the fact 
that this was activated and r,ow is symptomatic aud 
expressive is why it warrants a11 imp~irmerot ratir,g. 
(McCarthy dep., p . 52 11. 2-6) 

Overall, his rating based on the AHA Guides was ten percer1t. 
He explained: 

A. I'tll not talking heavy labor or a11ything. It ' s 
my opinion from the case hitory that I took, from 
the examl11ation that I did ar,d the findi11gs th;it I 
was able to assimilate from what the patient has 
related to me that he became s ymptomatic and 
expressive of these problems after the accider,t of 
September 9th, 1982, a11d, therefore, the rati11g 
that I gave of ten percent whole mar, taking ir,to 
co11s lderation the rar,ges of motio11 arid the disc 
derangemer,t would reflect that. 

Q. And if your -- the history provided to you in 
respect to symptomatology course of treatment both 
before and after the alleged accident were materially 
incorrect, your opinion would accordi.ngly be 
changed? 

A. My opinio11 could be changed, because it would 

demonstrate the differer1ce ir, the residuals that 
I've just talked about. (McCarthy dep., p. 62 11. 7-21) 

A thermog r am was done ir, September of 1983 which was ir,terpreted 
as nor mal when one side was compared to the other. This iudicated, 
according to the expert, 110 acute area of musculo-ligamerotis 
involvement and 110 particular nerve fiber distribution involved. 

Dr. McCarthy explai11ed spondolytic arthrosis as bei11g ar, 
abnormality of the joint facets. He referred to the actual disc 
dera11geme11t he fou11d in claimar,t's spi11e 3s a dysarthria of the 
L3-L4 motor u11lt. 

The doctor made a diagnosis of lumbar sporadolytic arthrosis 
with associated disc dera11geme11t ar,d radiating 11euralgia. 

Offered into evidence were a series of letters betweer1 
claimant ' s various attorneys a11d defendants' cou11sel regardi11g 
claimant's medical care and exami11atior,. 

The first letter of April 14, 1983 ir,forms claimar,t's 
counsel defendar,ts •will riot be respor,sible for payment of ar,y 
such examiuatiou or evaluation being undertaken prior to securing 
the necessary appr oval from the Ir,dustrial Commissione r 's office.• 

A letter of May 10, 1983 from defense cour1sel r,otifies 
claimant's attorney that or. Dougherty is beir,g authorized to 
provide care with appoi11tme11ts to be made by couusel. A copy of 
that letter was ser,t to claimant returr, receipt requested. The 
receipt was part of the evidence as well. 

On June 6, 1983 claimant's cour,sel wrote to say Dr. Dougherty 
could do nothing for claimaut and suggested that he be seen by 
De. 81 ume.. Defendants the11 authorized an appointment with Dr. Isgree11. 

A letter from claimant's attor11ey dated July 25, 1983 shows 
the pa r ties were r1egotiati11g settlement a11d i11dicates claima1,t' s 
desire to doctor only with De. Blume. 

111 ar, August 29, 1983 letter defe11da11ts' cou11sel expresses 
the understar,ding that Or. Isgreen's office is prepared •to 
of f er treatme11t to Mr. McGi11nis (sic) to the extent that it ls 
medically necessary or warrar,ted.• 

011 Decembe r 29, 1983 claimant's prese11t cou11sel wrote for 
permission for claimant to be evaluated by Dr. Blume with the 
evaluation to i11clude a myelograrn, a CT scan, a blood test a11d 
other appropr iate tests. I n a respor,se of January 5, 1984 
defendants' a ttorney refused to authorize hospitalization for 
testing. He expressed the feeling that defe11da11ts had fulfilled 
their obligatior, under Iowa Code sectior, 85.39. 

APPLICABLE LAW ANO ANALYSlS 

The f i r st issue to be determir,ed ls whether or 11ot claimant's 
injury aros e out of and in the course of his employme11t. Ir, 
order to r eceive compensation for a11 ir.jury, au employee must 
establ ish tha t the injury a rose out of and i11 the course of 
empl o yme11t. Both couditions must exist. Crowe v. DeSoto Consolidated 
School Distr ict, 246 Iowa 402, 68 N. W.2d 63 (l955). 

In t he course of rel a tes to time, place a11d circumstances of 
the injury . An injury occurs in the course of the employme11t 
wher1 it is within a period of employmer,t at a place where the 
employee may be performi11g duties a11d while he is fulfilliug 
those duties or engaged in doi11g something incidental thereto. 
McClur e v. Union County , 188 N. W. 2d 283, 286 (Iowa 1971). 

In addition to establishi11g that ar, ir,jury occurred ir, the 
course of employment, the claimar,t must also establish the 
injury arose out of employment. Au iujury •arises out of• the 
employment when a causal connectior, between the co11ditions u11der 
which the work was performed and the resulti11g injury followed 
as a natural incident of the work . Musselmau v. Central Telephor,e 
Co., 261 Iowa 352, 15 4 N.W.2d 128 (1967). 

Ouc supreme court has stated many times that a claimar,t may 
recover for a work conr,ected aggravation of a preexisting 
co11dition. Almquist v. Shenandoah Nurseries, 218 Iowa 724 , 254 
N. W. 35 (193 4). See also Auxier v. Woodward State Hosp. Sch., 
266 N. W. 2d 139 ( Iowa 1978): Gosek v. G;irmer ar,d Stiles Co., 158 
N. W.2d 731 ( Iowa 1968): Barz v. Oler, 257 Iowa 508, 133 N.W.2d 
704 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N. W.2d 251 ( 1963); Yeager v. f'i r esto11e Tire , Rubber Co., 253 
Iowa 369, 112 N.W.2d 299 (1961); Ziegler v. United States 
Gypsum Co., 252 Iowa 613, 106 N.W.2d 591 (l960J. 

Claimant, who has admitted a ter,de11cy to exaggerate, gave 
histories with some variation. A conglomerate of testimo11y is 
that he experie11ced pain earlier 11, the day 011 September 9, 1982 
and prior to his jump from the truck. Subsequent to the jump, 
he felt discomfort although the timing of that discomfort ra11gcd 
from his sayi11g it came 011 immediately to asserting it came on 
the followii,g day after a lifting episode. After the incident 
claima11t sought chiropractic treatmer,ts a11d took aspiri.n at two 
hour i11tecvals . Clalma11t's first documented visit to a chiropractor 
occurred on October 18 wheu he saw or. Chicoine after working 
for ten aud one-half hours. 

Terry Thiele testified that he saw claimant jump fcom a 
truck and heard a souud that led him to inquire if claima11t was 
all right. 

or. Chicoine took a history of a jump from a truck. On 
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examination, he found marked muscle spasm in the left sacroiliac 
musculature arid left hamstri11g. or. Dlume took a history of a 
fall from a truck after which cl aimant l;u,ded 011 his feet arid 
had 110 immediate pair, . Later when he tried to pick something up 
he had pain into both hips arid legs. Or. Blume attributed the 
condition he found in clalmar,t 011 a May 5, 1983 to ar, aggravation 
of his preexisting condltior, by the accider,t of September 9, 
1982. Dr. Dougherty took a history of the September 9, 1982 
fall with some variatior,. or. Isgreer, took a history substantially 
like that ~iven at other times. He was ur,able to say whether or 
riot claimant's conditior, was aggravated by the jump from the 
truck. Dr. McCarthy was told of cla ima rit's having immediate 
pain i11 his back after the jump. He also was iriformed of pair, 
occurring the next day. 

The record viewed as a whole supports the finding that 
claimant had an injury on September 9, 1982 wh ich arose out of 
arid 111 the course of his employment. 

Defendants have raised the affirmative defer,se of notice. 
Iowa Code section 85.23 provides: 

Unless the employer or his cepLeser,tative shall 
have actual knowledge of the occur rence of ar, 
injury received with ir, 11i11ety days from the date of 
the occurrence of the irijury, o r ur,less the employee 
or someorie 011 his behalf o r a deperider,t o r someone 
or, his behalf shal l give notice thereof to the 
employer wi thin nir,ety days fr om the date of the 
occurrerice of the ir,jucy, 110 comperisatior, shall be 
allowed . 

The Iowa Supreme Cou rt in Reddick v. Gra nd U11 io11 Tea Co., 
230 Iowa 108, 296 N.W . 800 (1 941) set forth the rule foe dealirig 
with affirmative defer,ses. The opi11io11 of the court i r, Reddick 
provided that once claimar,t sustair,s the burder, of showirig that 
an ir,jury arose out of arid iri the course of employment, claimant 
prevails uriless defer,darit car, prove by a pcepor,derar,ce of the 
ev idence ari affirmative defer,se. 

111 DeLorig v. Iowa State Highway Commissiori, 229 Iowa 700, 
295 N.W . 91 (l940) the court recogrdzeathe 11,dustcial commis
sior,er' s treatmer,t of notice. The commissiorier, quoted ir, 
DeLorig at 702-03, 92, wrote: 

that while the weight of the eviderice is riot 
entirely free from doubt, much of wh ich may be due 
to lapse of time •.• we are of the opirdor, c la imarit 
sustained the burden of proof in tha t respect, but 
in this the questior, upon whom the burden of proof 
may rest is riot fr r>e from doubt. We ;ice corist r air.ed 
to believe that warit of such riotice is ar, affirmative 
defense arid if that be true the bu cderi of proof 
would rest upon the defe11da11t. 

The Iowa Supreme Court most r ecentl y dealt with riotice iri 
Robinsori v. Departmer,t of Transportatiori, 296 N. W.2d 809, 811 
(Iowa 1980) as follows : 

If the actual knowledge requiremerit wer e satisfied 
without ariy iriformatior, that the ir,jury might be 
work-connected, it should not be ri~cessary t o 
allege the ir, jury was wock-co1111ected wheri g ivir,g 
the st~cutory riotice. 111 fact, however, it is 
riecessary to allege the ir,jury was work -cor111ected 
wheri giving notice. It logica lly f ollo ws that the 
actual knowledge altecriative is riot satisfied 
unless the employer has inf o rma tiori puttirig him 011 
notice that the injury may be wor k-related. 

The purpose of sectior, 85.23 is to alert the 
employer to the possibility of a claim so that an 
i11ves tigatio11 of the facts cari be made whil e the 
i11fo rmatio11 is fresh . See KaM;e v. Skel~as Co. , 
229 Iowa 740, 748, 294 N.W . -, 884 (19 l) . 111 
view of this purpose, it is reasor,able to believe 
the actual kr,owledge alterna t ive must iriclude 
i11formatio11 tha t the irijury might be work-cor,riected. 

This is the mea11i11g which has beer, g i ven the 
actual k11owledge requiremerit urider similar statutes 
in o ther jurisdictioris. See, e.g., Bollerer v. 
Elenberger, 50 N.J. 428, 432, 236 A.2d 138, 140 
(1967) ("The t est is whether a r easonably conscientious 
employer had grounds to suspect the possibility of 
a potential compe11satio11 cl a im. "). The pririciple 
is stated in 3 A. Larson, Workmer,' s Compensatiori S 
78.ll( a ), at 15-39 to 15- 44 (1976): 

It is riot eriough, however, that the employer 
through his represer,tatives, be aware (of 
claimar,t' s malady). There must in additiori be 
some knowledge of accompanyir,g facts cor111ecti11g 
the injury or lllr,ess wi th the employment, arid 
Indicating to a reasonably co11scie11tious mariager 
that the case might involve a potential comperi
sation claim. 

We hold that this principle applies to the actual 
knowledge provision of section 85.23. 

Claimant testified that he spoke to both Regenscheid and 
Hawthorr,e. He thought he talked to Hawthorrie 011 November 3, 
1982, arid indeed the first report sigried by Hawthor rie carries 

that date. Hawthorne's testimor,y was that he first learned 
c laimant was cl aiming a work in jury 0 11 November 1, 1982. 
Defendants had 11otice of c l aimari t' s ir,jury and their affirmative 
defense must fail. 

The very difficult questiori in this case is that of causal 
conriecti on. 

The claimant has the burder, o f provirig by a pceponderar,ce of 
the evidence that the irijury of September 9, 1982 is causally 
related to ~he disabi lity 011 which he now bases his claim. 
Bodish v. Fischer, Inc., 257 I owa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Bofis, 236 Iowa 296, 18 N.W.2d 607 ( 1945). A 
possibility is insu icient; a probability is riecessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955) . The questlori o f causal corir,ection is esser,tially 
within the domain of expert t estimoriy. Bradshaw v. Iowa Methodist 
~Ospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

An employer t akes an employee subject to ar,y active or 
dormant health impa irmer,ts, and a work cor,r,ected irijury which 
more than slightly aggravates the cor,ditior, is considered to be 
a personal irijury. Ziegler, 252 Iowa 613, 620, 106 N.W.2d 591. 
An employee is rio t er,t itl ed to recover for the results of a 
preexisting ir,jur y or disease but cari recover for ari aggravatiori 
thereof which resulted iri the disability four,d to exist . Olson, 
255 Iowa 1112, 125 N.W.2d 251; Yeager, 253 Iowa 369, 112 N.W.2d 
299; Ziegler, 252 Iowa 613, 106 N.W.2d 591. 

At the outset the undersigried must say that iri spite of some 
properisity for exaggeratior, and dcamatizatiori 011 claimar,t's 
part, she be lieves claimant has pain. The co11ditio11 of his back 
is bad. However, the Iowa Supreme Court has said that admiriis
tration of the Iowa Wor kers' Compe11sato11 Act "carir,ot be made to 
depend 011 the whim o r s ympathetic seritiment of the currer, t 
administr a tion or presidirig judge." Bulmar, v . Sanitary Parm 
Dairies, 247 Iowa 488, 494, 73 N.W.2d 27, 33 (1955). 

Claimarit himself evider,ced a certairi deyree of insight irito 
his condition when he said that he decided to go to the doctor 
to see if there were somethirig wrorig with him or if he we r e just 
sufferirig from old age. Dr. Isgreen described claimar,t as more 
worri thari the usual sixty-two year old. 

Claimant had several i11cide11ts with his back for wh ich he 
received treatment prior to September 9, 1982. Claimant was 
paid insurance berieflts for falls arid liftirig iricidents in 1979 
through 1981. Claimant had i nju ry to his hips and lower spir,e 
i11 September of 1979. He was treated f o r a left sacroiliac 
subluxation in Jur,e o f 1980. Ir, February of 1981 after ah 
automobile accident he was diagnosed as havirig traumatic strain 
of the cervical and lumbar regior,. Cl a1mar,t s ta ted ir, documer,ts 
relating to a suit filed as a result of that accider,t that he 
had back ar,d neck pain . In December of 1981 he was treated foe 
a low back sprain resulting from ar, accident 011 December 16, 1981. 

When claimant was seen by Dr. Blume ir, June following the 
February 1981 accident, he had low back pain wh ich was worse 011 
the right and which exterided into the right buttocks arid lower 
extremitie_. There was pairi on the left to a lesser degree. He 
had a hemihypalges ia ar,d hypesthesia 011 the l e ft . The doctor 
suspected a preexistirig l umbar spo11dylosis-spo11dylarthrosis. 

After claimant ' s j ump from the truck he coritinued to work 
with substantial hours of overtime. 

Cla imant was admitted to the hospital iri November of 1982 at 
which time nine upper and sever, lower teeth we re excised wi th 
al veolectomies and removal of bi later al mand ibu lac tori. 
Claimarit did compla in duririg the hospitalizatiori of low back 
pain rad iating into his left hip ar,d of achirig iri his left leg. 
Claimant testified that he had not had derital care sirice 1948 . 
Neither medical evidence from Dr. Larimer rior ariy other medical 
eviderice in the file relates claimarit ' s dental treatment arid 
hospital izat ion to his claimed irijury of September 9 1982 or to 
any other wor k i11cident. ' 

It must, of course, be kept in mirid that au award of beriefits 
ca1111ot stand on a showing of a mere possibility of causal 
cor111ectio11 betweer, the ir,jury arid the claimarit ' s employment. Ar, 
award can be s ustairied if the causal co1111ectio11 is riot only 
possible, but fairly probable. Nelli s v. Quealy, 237 Iowa 507, 
21 N.W.2d 58 4 (1946 ). Questioris of causal co1111ectio11 are 
essentially within the domain o f expect testimony. Bradshaw, 
251 Iowa 375, 101 N.W.2d 167. However, expert medical ev1de11ce 
must be corisidered with all other evider,ce iritroduced bearirig 011 
the causal cor,11ectio11. Burt, 247 Iowa 691, 73 N.W.2d 732 . The 
opi11io11 of experts needriot be couched in definite, pos iti ve o r 
unequivocal language. Sondag v. Perris Hardware, 220 N.W 24 oc~ 
(I~wa 1974). However, the expert opi11io11 may be accept~d o r 
reJected, iri whole or in pact, by the trier of fact. Id. at 907. 
Further, the weight to be given to such an opir,1011 1s tor the 
f irider o~ fact, arid that may be af f ected by the completeness of 
the premise giveri the expert arid other surcouriding circumstar,ces. 
Bodish, 257 Iowa 516, 133 N.W .2d 867. See also Husselmari, 261 
Iowa 352, 154 N.W.2d 128. 

While a c laimarit is not entitled to compensation for the 
results of a preexisting inj ury or disease, the mere existence 
at the time of a subsequer,t injury is r,ot a defense. Rose v. 
Johri Deere Ottumwa Wor ks, 247 Iowa 900, 908, 76 N.W.2d 756, f 
760-7 61 (1956). If the claimant had a preexistir,g condition or 6J 
disability that is aggravated, accelerated, worseried or lighted 



up so that it results 111 disability, claima11t is er,titled to 
recover. Nicks v. Dave11port Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). Whe11 a11 aggravat1011 occurs ir, the performa11ce 
of an employer's work aud a causal co1111ectio11 is established, 
claimant may recover to the exte11t of the impairmer,t. Ziegler., 
252 Iowa 613, 620, 106 N.W.2d 591. 

Claimant we11t to or. Chicoir,e ir, mid-October. Or. Chicolr,e 
found musc.e spasm of the left sacroiliac muscu lature a11d left 
hamstrings. Be took 110 history of claima11t's havi11g prior 
problems. He noted that lippi11g a11d osteophytic spurri11g see11 
011 x-rays were preexisting a11d he saw 110 suggestio11 of trauma i11 
the prior six weeks. 

or. Blume did not see claimar,t until Hay 5, 1983. He took a 
history of 110 immediate pai11 followi11g a fall from a truck, but 
of pain later when claima11t lifted somethi11g. That pair, we11t 
into both hips and legs. Claimar,t had te11der11ess 111 the cervical 
area and in the low back. or. Blume testified at hearing that 
he felt claimant's accide11t of September 9, 1982 aggravated a 
preexisting low back and cervical co11d it 1011. 111 a letter, 
however, he spoke of aggravation of 011ly the low back. Over the 
course of claimant's treatment symptoms returr,ed to the right 
side. Dr. Blume, who knew of some of claimant's prior injuries, 
declared it difficult to assess what percentage of impairment 
resulted from the accident of September 9, 1982 but that claimartt 
did have permanent disability resulting from that accident. 

or. Dougherty kr,ew of claima11t's automobile accident in 1981. 
Claimant told him both that he hurt mostly his 11eck and that he 
hurt his back as badly as his r,eck. He reported 110 treatmer,t to 
the back. X-rays showed sclerotic char~es ir, the upper portio11 
of L4 ar,d spurring at L3-4 and L4-5. Or. Dougherty did not 
thi11k claimant had a permanent disability. 

or. Isgreen, a board certified neurologist who reviewed 
various items of claimant's medical history, examir,ed claimar,t 
011 June 6, 1983 at whicb time he was ur,able to find evide11ce of 
physical injury as a result of the September 9, 1982 fall. He 
could not com,ect claimant's complair,ts arid his history. He 
concluded that claimant has dege11erative char,ges, spor,dylit1c 
disease and spinal stenosis resultir,g from progressive cha11ges. 

or. McCarthy knew of two of claimar,t's previous injuries arid 
of what he thought was a whiplash. He determined that the 
conditions he found in claimant 011 September 21, 1983 were 
attributable to claimant's injury of September 9, 1982. The 
doctor thought claimar,t contir,ued to be ir, healing period arid he 
commenced treating him, but he decided by December that claimar,t 
was not responding. Dr. McCarthy ackr,owledged that at least 
some of claima11t' s problems were attributable to cor,ditio11s of 1 

lor,gsta11di11g nature and that a perso11 wi th claimar.t' s history 
could have had limitatior.s before Septcmb~r 9, 1982. But, he 
believed that claima11t's co11ditior, had beer, aggravated by the 
ace ider,t. 

Claimant had back trouble well before September 9, 1982. 
Claimar,t had pair, ir, his back ar,d both lower extremities after 
his automobile accide11t i11 early 1981. Or. Chicoi11e makes a 
causal relatio11ship betwee11 the jump from the truck ar~ a disc 
protrusio11 with pair, dow11 the left leg which accouLted for 
perma11e11t disability. The doctor related some of that perceLtage 
to the abse11ce of the left patellar reflex. Dr. Blume r~ted a 
deformity i11 the patellar area or, the right more tha11 the left 
ir, July of 1981. There was spor,dylarthritic char,ge ir. the left 
k11ee joi11t as well. 111 light of Dr. Chicoi11e's i11accurate 
history, little weight car, be giveL to his testimo11y regardi11g 
causat ior,. 

Dr. Blume had some famlliarity with claimar,t 's prior cor,ditior, 
aLd he makes a causal co1111ectio11 ar~ fi 11ds some perma11eLt 
disability resulti11g from the September 9, 1982 i11jury. That 
opir.ior., however, is cour,terbalar,ced by that of Or. Dougherty 
who four,d r,o permar,er,t disability ar.d who did r,ot see a r,eed ' for 
treatmer,t as well as by the opir,ior, by or. Isgreer,, a board 
ce rtified r,eurologist, expected that if cl aimar,t's back problems 
were goir,g to be attributable to the jump of September 9, 1982 
they would have come or, rather immediately. Re four,d claimar,t • s 
cor,tir,uir,g to work sigr.ificar,t. Dr. Isgreer, felt that claimar,t 
has spir,al ster,osis ar,d deger,erative disease ar,d he viewed the 
ir,cider,t of September 9, 1982 as beir,g " r,o more fateful thar, ar,y 
other." 

Dr. McCarthy, who saw clalmar,t more thar. a year after his 
ir,Jury, relates the cor,ditior, he four,d to the September 9, 1982 
ir,c ider,t. . After treat ir,g cla imar,t for a time r,ormal ly cor,s idered 
11ecessary for a soft tissue i11jury, claimar.t was referred for 
more aggressive therapy. Or. HcC~rthy's testimoLy, like that of 
Dr. Chicoir,e, is c louded by what he did r,ot kr,ow about clalmar.t. 

Claimar,t's burder, is a prepor.derar,ce of the ev1der,ce which 
mear,s the greater weight of the evider.ce; i.e., the evider.ce of 
superior ir,fluer,ce or efficacy. Bauer v. Reavell, 219 Iowa 
1212, 260 N.W. 39 ( 1935). Claimar,t has r,ot carried his burder, 
of showir,g the disability he r,ow suffers is causally cor.r,ected 
to his ir,jury of September 9, 1982. 

Although clai11ar.t has r.ot established er,titlemer.t to ar,y 
per11ar.er.t disability as a result of his ir,jury, it is r,ecessary 
to see whether or r,ot he aight be paid temporary total disability. 

Iowa Code sectior. 85.33(1) provides: 

Except as provided ir, subsectioL 2 of this sectior., 

the employer shall pay to a,, employee for injury 
producing temporary total disability wi?ekly compe11-
satio11 benefits, as provided iri sectior, 85.32, 
uratil the employee has returr,ed to work or is 
medically capable of retur11i11g to employme11t 
substantially similar to the employment in which 
the employee was e11gaged at the time of injury, 
whichever occurs first. 

or. Chicoi11e treated claimar,t from October uratil April 11, 
1983. The .e is no medical evide11ce as to whether or 11ot claima11t 
was able to work duri11g that period, and there is evide11ce that 
he was worki11g some portion of that time. Or. Dougherty saw 
claimant late 111 April at which time claimar,t's symptomatololy 
was primarily on the right instead of the left, a11d or. Doug erty 
thought claimant could work if a job were available. The record 
fails to establish claima11t's er,titlemer,t to temporary total 
disability. 

The remai11i11g issue is whether or 11ot claima11t ca11 be 
awarded be11efits ur,der Iowa Code section 85.27. That sectior, 
provides i11 perti11e11t part: 

The employer, for all iujuries compe11sable u11der 
this chapter or chapter 85A, shall fur11ish reaso11a~le 
surgical, medical, de11tal, osteopathic, chiropractic, 
podiatrlc, physical rehabilitatiori, 11ursi11g, 
ambula11ce and hospital services a11d supplies 
therefor a11d shall allow reasoriably 11ecessary 
tra11sportatior, expenses i11curred for such services. 

Defendants argue that medical ca re sought by claimar,t has 
beer, unauthorized. Defendants have 11ot ack11owledged liability 
for 811 injury iu this case and i11 the abser,ce of such a11 ack11owledge
merit cannot cor1trol the medical care. That rule is well established 
by agency decisio11s. Barnhart v. HAQ, I11c., I Iowa Industrial 
commissioner Report 16 (Appeal oec[sio11 1981); Holbert, v. Towr,serid 
Er,gir1eerir1g Compa11y, 32 Biermial Report of the Ir,dustrlal 
Commissioraer 78 (1975). 

Claimant offered a 11umber of bills at the time of heari11g. 
Payment of $707 to or. Chicoine, which appears to have beer,_ 
paid, will be awarded. Mileage also will be awarded for thlrty-two 
trips to Or. Chicoirae's office. 

Bills from claima11t's hospitalization in Novembe~ 1982 will 
110t be ordered paid. Claimant's treatme11t at that time was 
primarily for an ir,fectior, i11 his badly decayed teeth. That 
diseased condition was ur,related to his ir,jury of September 9, 
1982 Whatever care was give11 to his hip burr,s was mi11or. For 
the dame reaso11 charges from or. Larimer, Woodbury A11esthetic 
Group a1td Robert H. Whiteside will 11ot be allowed. 

or. Isgree11, the doctor selected by defe11da11ts for both 
evaluation a11d treatment, suggested electromyography, a CT sca11 
and a myelogram, a11d that suggestion agreed with testir,g proposed 
by De. Blume. or. Dougherty also me11tio11ed electromyography. 
Charges relati11g to those evaluatio11s will be ordered paid by 
defendants a11d include electromyography ar,d 11erve co11ductio11 
velocity studies performed a11d interpreted by Or. Blume a11d 
claimant's hospitalizatior, ir, early 1984 at the Marlar, Health 
Center. 

A charge for medication ordered by Dr. lsgree11 will be 
allowed as well. 

With the exceptions of the charges discussed above, those 
incurred after or. Chicoir1e ceased treating cl aima11t 111 April of 
1983 will not be allowed. 

FINDINGS OP PACT 

WHEREFORE, IT IS POUND: 

That claima11t is sixty-three (63) years of age. 

That claima11t has an eighth grade educatior,. 

That claimant has been a member of the laborers union for a 
11umber of years. 

That claimant jumped from defendant employer's truck or, 
September 9, 1982, landed 011 his feet ar,d subseque11tly had back 
and leg pain. 

That defenda11ts' safety director k11ew claima11t was claimu,g 
a11 i11ju ry lra November of 1982. 

That claima11t's trouble with his teeth is uot related to his 
ir,jury of September 9, 1982. 

That c laimant had 11ot had deutal care since 19 48 prior to 
November 1982. 

That claima11t was admitted to the hospital 011 November 14, 
1982 at which time 11ine upper a11d seven lower teeth were excise1. 

That claimant was treated for a left sacroiliac subluxation 
111 Ju11e of 1980. 

That on February 16, 1981 claimar,t had injury to both his 
cervical and lu■bar spine in a11 automobile accident. 

That on December 17, 1981 clal■a11t was treated for a low 
back strain resulting from an accide11t of December 16, 1981. 
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That claimant was admitted to the hospital in J a nuary of 
1984 for testing and evaluation . 

That claimant incurred expenses as a r esult of his hospitalization 
in January o f 1984. 

That claimant has pair,. 

That c laima r1t has spinal stenosis and degenerative disease . 

CONCLUS I ONS OF LAW 

TBERBF~aE, IT IS CONCLUDED: 

That claimant has established by a preponderance of the 
evidence an injury ar i sing out of and in the course of his 
employment on September 9, 1982. 

That claimant has failed to establish by a prepor,derar,ce of 
the evidence a causal relationship between his injury of September 
9, 1982 and any disability he now may suffer. 

That claimant has failed to establish entitlement to weekly 
benefits. 

That claimant has established entitlemer,t to payment of 
certain medical exper,ses. 

That defendants have failed to establish by a prepor,derar,ce 
of the evide nce the affirmative defense of notice. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay the followirag medical expenses: 

Or. Chicoine 
Headache and Pain Control Center, P.C. 
Marl ar, Health Center 

$ 707.00 
185.00 

1,880.26 
5. 45 Greenv i lle Pharmacy 

That defendants pay claima nt mileage for thirty-two (32) 
trips to Or. Chicoir,e's office. 

That defendants pay costs of these proceedings iracludir,g a 
seventy-five dollar ($75.00) report charge f r om Dr. McCarthy. 

Signed and filed this~ day of August, 198 4. 

~j,7~ ~. 

J~~ HIGGS &ft 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMI SS IONER 

TBO M. McINTOSH, 

Claimant, 
: 

vs . 

LAUROPP GRAIN COMPANY, 

Employer, 

and 

: 

Fi l e No. 500982 

A P P E A L 

0 E C I S I O N F I LE D 
AUG 171984 

AETNA LIPE ANO CASUALTY CO., 

Insuranc e Carrier, 
Defendants. 

r:fflA DIOOSlRW. IXMA~ICllffi 

STATEMENT OP THE CASE 

Defendants appeal from a proposed decision filed December 
30, 1983 wherein it was determined in a bifurca ted review
reopening proceeding fi led February 11, 1983 that claimant's 
disabil ity was to the body as a whole a nd he was entitled to 
have his impairment rated industrially. Appeal was earlier 
taken on this issue but was dismissed as interlocutory. 

The record o n appeal cons ists of the transcript of the 
January 24, 1983 proceeding1 cl aimant' s exhibits l through 111 
defendants' exhibit A; and the briefs and filings of the parties 
on appeal . 

ISSUES 

Defendants state the issues as: 

l . Whether there was substantial evidence to 
sustain the Deputy I ndustrial Commissioner's 
finding o f fact that claimant sustained an injury 
t o the body as a whole . 

2. Whether the Deputy Industrial Commissioner 
erred in his conclus ion of law that c la imant is 
entitled to compensation f or industrial disability. 

REVIEW OP TBE EVIDENCE 

The part ies stipulate that the applicable rate of compensation 

is $151.52 per week. It is further agreed that the healing 
period ended on August 18, 1981. (Transcript, page 5) 

The first report of injur y filed June 23, 1978 ind i cates 
that claimant suffered a broken left hip on June 21, 1978 wh ile 
working as a loader for defendant employee. Claimant was 
admitted to Mercy Hospital tha t same day and was seen by James A. 
Cousins, M.o., an orthopedic su rgeon. (Claimant 's Exhibit 3) A 
diagnosis was made of a fracture of the neck o f the left f emur . 
Surgery to reduce the fracture was performed a nd four Knowles 
pins were placed across the fr acture site. (Cl. Ex. 3) Dr. 
Cousins saw claimant in follow-up over the next four months and 
reported that on October 23, 1978, claimant was "limping con
siderably.- Ris x-rays showed good early healing of the fracture. 
Dr. Cousins reported that on December 21, 1978 claimant had full 
range of motion without discomfort and no identifiable limp. 
(Cl. Ex. 3) Dr . Cousins ' report indicates that claimant was 
warned tha t complications could result from the fracture. 

The prognosis of this type of injury has been 
~xplained to the patient from the beginning and he 
understands that with a fra~ture of this nature, 
the head of the femur occasionally looses its blood 
supply and during a period of eighteen months 
occasionally and sometimes two years, one can only 
then diagnose a •dead head". On his last visit, 1 
reminded him of this and also pointed out that 
there was no evidence of this yet on the x-rays, 
but should he have any discomfort during the 
ensuing year, that he should come in for a check up 
x-ray. Also, if he got any stiffness or loss of 
motion during this same period, one would suspect 
the above problem and x-ray. (Cl. Ex. 3) 

Claimant was seen by David W. Minard , H.D., an orthopedic 
surgeon, on April 3, 1979 with complaints of stiffness and 
aching pain in his left hip. (Cl. Ex. 4) Dr. Minard found a 
well healed fracture but made a guarded prognosis due to the 
likelihood of aseptic necrosis of the head of the femur. (Cl. Ex. 
4 ) Claimant consulted Ronald K. Mill er, M.D., an orthopaedic 
surgeon in October of 1980. Dr . Miller scheduled a bone scan 
and tomogcams after x-rays revealed flattening of the dome of 
the femoral head and increased bone density, signs associated 
with avascular necrosis . (Cl. Ex. 5) The additional testing 
results led to a recommendation of a total hip replacement. (Cl. 
Ex. 10, pp . 9-10) The surgery was performed on November 11, 
1980. (Cl. Ex. 10, p. 12) Dr. Miller described the procedure 
as removing the head, or ball, of the femur and implanting a 
prosthetic devise. A socket is then constructed in the acetabulum. 
(Cl. Ex. 10, p. 10) Dr. Miller explained: 

On the other side of the hip joint, what we do is 
we have to go in and i f there is any cart ilage 
remnants left in there, we have to scrape those out. 
And then once we get down to bone, we use a little 
round device like this (i nd icating) with cutters on 
it, which l ooks somewhat like a cabbage grater, and 
it's put on a piece of power equipment, put into 
the acetabulum. It rotates at a high rate of speed 
and just grinds out a perfect half-circle, and 
depending upon what size cup that you want to use, 
we can either use a smaller or larger or we actually 
have a third size - - there ' s actually five sizes of 
these . We can pretty much size them to the patient. 
Once we have reamed this and prepared it, then we 
make some large a nd small holes in here, put some 
glue in here, put a cup in, hold it and then it is 
essent ially cemented in, in about ten minutes the 
cement is hardened. 

Q. What is the composition of the socket? 

~ - It's what they call a high-density polyethylene. 
It ' s a very, very durable, very tough material. 
(Cl. Ex. 10, pp. 10-11) 

or. Miller dismissed claimant from the hospital on November 18, 
1980 and continued to see him in monthly follow-up. (Cl. Ex. 10, 
pp. 12-13) On July 28, 1982 Dr. Miller reported: 

With respect to Ted Mc Intosh, we would rate this 
as an injury to the leg. In view of the significance 
of the problem we would rate this as 100, disability 
to the leg. However, in view of the long term 
problems and complications, this gentleman probably 
should · have a permanent impairment rating to total 
body . Impairment should be in the range of SO 
possibly 10, depending upon the results of the 
implant and one thing or anott,e r. This would be 
either at the higher or lower number. (Cl. Ex. 9) 

On November 15, 1982 claimant was examined by John r c~~~~11y, 
M.D., chai rman of the orthopaedic department of the U~iversity 
of Nebraska Medical Center. Dr. Connolly reported: 

When I examined him he said he had occasional 
pain and shaking in the hip joint with long stand1ng 
and felt the hip was still weak when he walked for 
long periods of time . Be could walk without an aid 
but did have a slight Tcendelenberg limp. Be stood 
with his pelvis level and had essentially no leg 
length discrepancy. There was a well healed scar 
over the posterior lateral aspec t of the left hip. 
No flexion contractures were evident and range of 165 
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motion on the left side was limited compared with 
the r ight, to 30 degrees less flexion and 15 
degrees less rotation and abduction. He had ver y 
minimal discomfort on full range of motion in this 
hip joint . Ther e is also evidence of atrophy of 
the t h igh muscle. Decreased quadriceps strength on 
gross t es~ing on the left side compared with the 
right. 

In reply to your specific inquiry about the 
functional impairment; in my estimation, based on 
this man's relatively good hip function, is that he 
does hMve a loss of approximately 401 of hip 
function of funcion of the lower extremity and this 
would t rans late into approximately 201 overall 
funct i onal i mpairment of his entire body. This is 
•Y best estima tion of his residual problem based on 
standard assessment. (Defendants' Bx. A) 

APPLICABLE LAW 

Se ct i on 85 . 34 (2)(0), Code of Iowa, 1977 provides: "The loss 
of t vo~thi r ds of tha t part of a leg between the hip joint and 
t he kne e joint shall equal the loss of a leg, and the compensation 
t herefor shall be weekly compensation during two hundred twenty 
weeks .• 

The cla imant has the burden of proving by a preponderance of 
the evidence that the injury of June 21, 1978 is causally 
r elated to the disability on which he now bases his claim. 
Bod i sh v . Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W . 2d 607 (1945). A 
possibility ls insufficient, a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (l9SS). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (f960). 

An injury to a scheduled member which, because of after-effects 
(or compensatory change), creates impairment to the body as a 
whole entitl es claimant to industrial disability . Barton v. 
Nevada Poultry Co . , 253 Iowa 285, 110 N.W.2d 660 (1961). 
Dai l ey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943). 

An i n jury is the pr oducing cause1 the disability , however, 
is the result, and it is the result which is compensated. Barton, 
253 Iowa 285, 110 N.W.2d 660; Dailey, 233 Iowa 758 , 10 N. W.2d 
569. 

ANALYSIS 

Defendants argue on appeal that claimant's injury entitles 
him only to compensation for a scheduled member. They contend 
he has f a iled to show that his disability extends beyond the 
loss of function of the left leg. 

The statutory definition of a leg is the area below the "hip 
joint. • Any point of involvement above the "hip joint• subjects 
disabi l ity de~rmination to whole body consider ation. It is t he 
disability, not the injury , that is compensated . 

Dr . Hiller has testified that the surgical procedure to 
repl ace claimant's left hip joint involved constructing a new 
socket in the acetabulum. He describes the acetabulum as an 
area ~on the other side of the hip joint,• that is, a part of 
the pelvis. Because the surgical procedure resulting from the 
work injury involved an area which extends beyond the left · 
extremity, claimant's impa i rment is to the body as a whole, and 
a determination of industrial disability was appropriate. As 
the other matters were not in dispute on this appeal they are 
adopted as part of this final agency decision. 

FINDINGS OP PACT 

1 •. On June 21, 1978 claimant suffered a work injury to the 
femoral neck of the left leg. 

2. Deterioration of the femur head led to corrective 
surgery. 

3. On November 11, 1980 Dr. Miller replaced claimant's left 
hip joint. 

4 . The surgery involved constructing a new socket in the 
acetabulum. 

5. The acetabulum is an area of the body extending beyond 
the hip joint. 

6. The surgical procedure has extended claimant's disability 
to the body as a whole. 

7. As a result of the work injury claimant is entitled to 
compensation for an industrial disability. 

8. Claiaant had a healing petiod until August 18, 1984 . 

9. Claimant has not returned to work since his hip replacement 

surgery. 
10. Claimant walks vitb a limp, uses a cane, cannot bend or 

stoop, has difficulty keeping his balance and has difficulty 
perforaing routine activities such as carrying groceries, 
valking and climbing stairs. 

11. Claimant has completed seven grades of school. 

12. Cla i mant has worked as a heavy laborer throughout his 
career and has r7ceived no specialized training other than 
on-the-job training. 

13. Claimant has been depr essed since his job injury. 

14. Claimant is r eceiving social security disability benefits. 

15. Claimant is 57, mar ried and has two dependent grandchildren. 

16. Claimant contacted the state vocational rehabilitation 
service and the service found claimant was not a good candidate 
for rehabilitat i on citing his age, lack of education, possible 
depression and his injury as factors in such decision. 

17. Claiaant has a functional impairment of 50 to 70 percent 
of the body as a whole. 

l8 . Claimant traveled a total of 204 miles in seeking 
medical care. 

CONCLUSIONS OP LAW 

WB ERBPOlU:, the decisions of the deputies are affirmed. 

Claimant has established that his injury of June 21 1978 is 
the cause of the disability on which he now bases his ciaim. 

Claimant is entitled to healing period benefits from the 
injury date to October 7, 1981. 

Claimant has sustained his burden of showing he has a 
disability to the body as a whole and is entitled to a determina
tion of industrial impairment. 

Claimant is entitled to permanent partial disability resulting 
from his injury of June 21, 1978 of seventy-five percent (75\). 

Claimant is entitled to mileage expenses at the stipulated 
rate of twenty cents (S.20) per mile. 

OROER 

TRBREPORB , it is ordered: 

Tha t defendants pay c l aimant permanent partial disability 
fo r three hundred seventy-five (375) weeks at a rate of one 
hund r ed f ifty-one and 52/100 dollars ($151.52) with those 
payments to commence October 7, 1981. Defendants are given 
credit for any amounts already paid. 

That defendants pay any accrued amounts in a lump sum with 
interest pursuant to Iowa Code section 85.30 as amended. 

That defendant s pay c laimant mileage expenses as set out in 
c laiaant'• exh i bit 13 t o taling t wo hund r ed and four (204) miles 
a t t he stipulat ed rat e of t vent y cents ($.20) per mile. 

That costs are t axed t o defendants pursuant to Industrial 
co- i s sione r Rule 500-4 .33. 

That defendants file a final report when this award is paid. 

Si gned and filed th is / 1 , day of August , 1984 . 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LEROY 8 . MCKEE, 

Claimant, 

vs. 
File No. 62757 4 F f L E D 

If an employee who has previously lost, or lost 
the use of, one hand, one arm, one foot , one leg, 
or one eye, becomes permanently disabled by a 
compensable injury which has resulted in the loss 
of or loss of use of another such member or organ, 
the employer shall be liable only for the degree of 
disability which would have resulted from the 
latter injury if there had been no pre-existing : APPEAL JUL 2 5 t!1o4 

SECOND TNJURY FUND OP IOWA, 

Defendant. 
o E C I s I o N rJNA IWSTNM, 'llll~ QJfR 

disability. In addition to such compensation, and 
after the expiration of the full period provided by 
law for the payments thereof by the employer , the 
employee shall be p3id out of the "Second Injury 
Fund" created by this division the remainder of 
such compensation as would be payable for the 
degree of permanent disablity involved after first 
deducting from such remainder the compensable value 
of the previously lost member or organ. 

: 

Claimant appeals from a decision denying him commutation of 
future bene f its to be paid by the Second Injury Fund of Iowa. 

ISSUE 

May futu r e benefits to be paid by the Second Injury Fund be commuted? 

STATEMENT OF THE CASE 

Claimant was adjudged permanently totally disabled by appeal 
decision dated July 19, 1982, and was awarded lifetime benefits. 
The first three hundred (300) weeks are payable by his employer, 
Wilson Foods, and the remaining benefits are payable by the 
Second I njury Fund (hereinafter "the Fund") commencing J anuary 
10, 1988. Claimant then petitioned to commute the future 
benefits payable by the Fund. 

Claimant who has a seventh grade education and no additional 
training, testified to his preference for a commutation saying; 
"I prefer to have my money instead of - you know what I mean -
waiting on it while I'm living, so if something would happen to 
me, my wife could have something, and I could put it in certificates 
or draw interest on it.• Claimant acknowledged he had invested 
$20,000 in a certificate when he received $28,000. The remainder 
of the money was used for an Eastern trip, new clothes, helping 
out a daughter with he r schooling, paying off some small bills 
and installing central air conditioning. 

Claimant claimed that his house and cars are paid for and 
that he owes no money. He sometimes pr ovides his children with 
money when they need it. 

Cl a imant reported that he has "probably $7,000 in the credit 
union. • Regarding plans for the money he wishes to get through 
the commutation, he has been anticipating investing about 
s,o,ooo at 9 3/ 4 to 9 1;2, interest. 

Although claimant deni ed being treated by any doc tor for 
physical pr oblems, he complained that he can't walk very far or 
lift. Beginning in late 1980 claimant commenced receiving no 
pension from his former employer. 

APPLICABLE LAW ANO ANALYSIS 

Commutations are governed by Iowa Code section 85 . 45, which 
provides, in relevant part, as follows: 

Future payments of compensation may be commuted 
to a present worth lump sum payment on the f ollowing 
conditions: 

1. When the period during which compensation is 
payable can be de f initely determined. 

2. When it shall be shown to the satisfaction of 
the industrial commissioner that such commutation 
will be for the best interest of the person or 
persons entitled to the compensation, or that 
periodical payments as compared with a lump sum 
payment will entail undue expense, hardship, or 
inconvenience upon the employer liable therefor. 
(emphasis added) 

The basis of commutation is set out in section 85.47 as follows: 

When the collllllutation is ordered, the industrial 
comm isr .oner shall fix the lump sum to be paid at 
an amount which will equal the total sum of the 
probable future payments capitalized at their 
present value and upon the basis of interest at the 
rate provided in section 535.3 for cou rt judgments 
and decrees. Upon the payment of such amount the 
employer shall be discharged from all further 
liability on account of the injury or death, and be 
entitled to a duly executed release, upon filing 
which the liability of the employer under any 
agreement, award, finding, or judgment shall be 
discharged of record. (emphasis added ) 

Iowa Code section 85.61(1) provides the definition of 
e•ployer for purposes of the Workers' Compensation Act as 
follows: " 'B■ployer' includes and applies to any person, firm, 
association, or corporation, state, county, municipal corporation , 
school corporation, area education agency, township as an 
e■ployer of volunteer fire•en only, benefited fire district and 
the legal representatives of a deceased employer . • 

Iowa Code section 85.64 discusses the Second Injury Fund in 
detail: 

Iowa Code section 85.67 relates to the administration of the 
Fund: 

The treasurer of state shall be charged with the 
conserva tion of the assets of the second injury 
fund, and the collection of contributions lo the 
fund. The attorney general shall appoint a staff 
member to represent the treasur er of s tate and the 
fund in all proceedings and matters arising under 
this division. In making an award under this 
division, the industrial commissioner shall specifically 
find the amount the injured employee shall be paid 
weekly, the number of weeks of compensation whi ~h 
shall be paid by the employer, the date upon which 
payments out of the fund shall begin, and, if 
possible, the length of time the payments shall 
continue. (emphasis added) 

The Second Injury Fund is a unique entity created and. 
financed by the second Injury Compensation Act--Iowa Cod~ 
sections 85.63 through 85.69--with a purpose of encouraging the 
hiring of handicapped persons by making the cu rrent employer 
responsible only for the amount of disab~li~y oc~urr~n~ under 
the employment as if there were no preex1st1ng d1sab1l1ty . 
Because the Fund is created by statute, the statute must be 
care fully examined. 

"Employer" is very specifically defined by the law in 
section 85.61 . The sections, 85.45 and 85 . 47, relating t~ • 
commutations as well as section 85.67, contain the word employer. 
Definite ter~s cannot be broadened through indefinite construction. 
Brugioni v. Saylor Coal Co., 198 ~owa 135, 138, 19? N:W· 470, 
471 (1924). As there is nothing 1n the Act establ1sh1ng the 
Fund whi ch speaks of commutation and as the Fund is not an 
employer, no commutation of benefits can be allowed. 

Our neighboring jurisdiction of Illinois addressed the 
problem here presented in Moreland v . Industrial Commissioner, 
47 Ill.2d 273, 265 N.E.2d 161 (i970). Moreland was permanently, 
totally disabled and entitled to benefits from the Special Fund . 
When Moreland petitioned for commutation of Special Fund benefits, 
his petition was denied by the commission on the basis that it 
had no jurisdiction to order a lump sum payment of Special Fund 
benefits. That decision was reversed by the circuit court. On 
remand the petition was denied on not being in the best interest 
of the parties and more specifically that granting the payment 
would deplete the Special Fund. 

The Illinois statute makes reference to benefits awarded 
being paid on a monthly basis. It contains provisions similar 
to those in Iowa Code section 85.67. The Illinois Supreme Court 
dete rmined that the limitations of the Special Fund controlled 
the general provisions. The relevant statutory provisions 
governing Fund are described by the cou rt as follows: 

The ~rovision of the Act whi ch establishes the 
Special Fund provides: "It is considered always 
appropriate for the purposes of disbursements as 
provided in Section 8, paragraph (f), of this Act, 
and shall be paid out and disbursed as therein 
provided and shall not at any time be appropriated 
or diverted to any other use or purpose.• (Citations 
omitted) As heretofore noted, paragraph (f) of 
Section 8, under which petitioner was awarded a 
pension, provides in part: •such pension shall be 
paid monthly.• Also, it further provides: "In its 
award the Commission or the Arbitrator shall 
specifically find •. • the date upon which the 
pension payments commence and the monthly amount of 
the payments .••• The Treasurer shall 30 days 
after the date upon which payments out of this 
Special Fund have begun as provided 1n the award, 
and every month thereafter, mail to the injured 
employee, or at the option of the State Treasurer, 
to some bank in the county in which he resides for 
delivery to him, a check or draft payable out of 
the Special Fund, for all compensation accrued to 
that date at the rate f ixed in the award • ..• 
The Special Fund is appropriated for the purpose of 
making payments according to the terms of the 
awards. (Citat ion omitted) 

In rejecting a lump sum payment against Fund, the Illinois 
Court stated: 

We believe it is clear from the provisions above 

167 



~ 

... -..... · .. . . . . . . . . . . . . . . . . . . . . . ·: .. ., . . : . . . . . .- . 

that the Specia l Fund may only be disbur s ed according 
to t he t erms pr ovided for awards under pa ragr aph 
(fl of Sect i on 8. With r egard to petitione r's 
pens i on , t he awa rd necessa ril y prov ided f o r mon thl y 
payments. These s pecific limita t i ons as to awards 
and a ents of enslons f r om the S ecia l Fund mus t 
be he l d contr ol l ng as aga nst the general provision 
in Section 9 fo r lump sum payments (citations 
omitted). This ls particularly true when it is 
considered tha t we must read the Act as a whole 
and adoa t t he practical interpretation which wa~ 
intende by the Legislature. (Citations omitted) 
The Spec ial Fund is maintained by limited asse~zments 
agai ns t those employers liable for an award due to 
an employee's death or loss of a member (citation 
omitted). The Fund is designed to maintain a balance 
be t ween $150,000.00 and $250,000 . 00; the balance is 
examined t wice earl and the Funds' recei ts cease 
w eneve r t e ba ance reaches the max mum amount. 
(C i tation omitted) As the Circuit Cour t noted in 
its opinion, the Fund would be rapidly de1leted and 
unable to continue payments of pensions i l ump s um 
payments we re al l owed. Further, we bel ieve the 
policy of pr otecting the employee is bette r served 
by t he inter pretation we adopt, for it seems 
unlikely that the lump sum payment provision was 
intended to embrace the Special Fund, the payments 
from which are always made to totally d isabled 
persons ••• • We therefore conclude that the 
Legislatu r e did not intend in Section 9 to gra nt 
the Industri a l Commission jurisdiction to consider 
petitions for lump sum payments of pensions from 
the Special Fund." (Emphasis added) 

Although the Iowa legislature may not have been as speci f ic 
as Illinois in indicating that Fund benefits are to be pa i d 
•monthly,• it did specifically provide that payments could be 
made from the Fund only •after the expiration of t he full per iod 
pr ovided by law for the payments thereof by the employer. • Iowa 
Code section 85.64. All other arguments cited by the Illinois 
Supreme Court including the purpose and method of financing t he 
Fund are applicable to the Second Injury Fund of Iowa. Based on 
these considerations, the Illinois Supreme Court refused to 
imply a right to lump sum commutation against the Fund without 
specific legislative authority despite its application to 
employers. 

Claimant argues that the refe r ence to employer in sect i on 85. 45(2) 
is irrelevant as that subsection is not involved in this 
c ase. It is a part of section 85:45, however, which gives 
rights to employees under certain circumstances and to empl oye r s 
under certain circumstances . No rights are extended to the 
Second Injur y Fund by this section. A fo r tiori no r emedies 
aga i nst t he Fund should be implied . The Second I nju ry Fund l s a 
publicl y he ld and admin istered fund part of t he pu rpose of which 
is to make periodic payment s to qualifying i ndividua l s 60 the 
will not become needy of other public welfare benef i ts. Per i ~d ic 
payment best insures this purpose. 

Whether or not a commutation would be in the best interest 
of claimant is subject to question. At least one method of 
computation might not be in claimant's best interest in that 
co111111utation of the distal end of the benefits period would car ry 
a heavier discount factor than ten percent. 

• By statute fund benefits are not payable until a f ter e xpirat ion 
of the full period pr ovided by law for payments the reof by t he 

employer.• Conceivably if a commutation were possible, it migh t 
not be granted until those benefits come due in J anuary of 1988. 

FINDINGS OF FACT 

1. Claimant ls 62 years of age. 

2. Claimant has a seventh grade education. 

3. Claimant's children are grown. 

4 . Claimant has functional limitations of both upper and 
both lower extremities. 

5. Claimant desires a commutation. 

6. Claimant wishes the commutation to have money for his 
spouse, to invest, and to pay attorney fees. 

7. Claimant is an adequate money manager. 

8. Claimant owns his house and cars. 

9. Claimant has money in a certificate of deposit in the 
credit union. 

10. Claimant is not being treated by a doctor. 

11. Clai■ant receives social security . 

12. Claimant has been fou nd permanently and totally disabled. 

13. Claimant will co-ence receiving benefits thcougb the 
Second Injury Fund Compensation Act on January 10, 1988. 

14. The Second Injury Compensation Act contains no reference 
to co■llutations. 

15. The Second I nj ur y Compens a t i on Act is no t an employe r as 
defined by Iowa Code section 85. 61(1). 

CONCLUSIONS OF LAW 

That no co1D11utation of benefits awarded under the Second 
Injury Compensation Act can be al lowed t o c la i mant. 

The dec i s ion of the deputy shou ld be a ff irmed . 

ORDER 

THEREFORE, it is ordered : 

That c laimant take nothing fr om these proceed i ngs . 

That defendant pay costs of the original proceed i ng pursuant 
to Industrial Commissioner Ru l e 500-4 .33. 

Tha t c laimant pay any cost s of his appeal . 

Si gned and filed this ,14' day of July, 1984. 

BEFORE TBE IOWA INDUSTRI ~L COMM ISS IONER 

SUSANO MEJORADO, 

Claimant, 
: 

I 

I 

. 
vs . 

CATERPILLAR TRACTOR CO., 

Employer , 
Self- I nsur ed, 
Defendant . 

: File No. 438551 

A p p E A I, 

D E C I s I 0 N 

F ' L.E 
~ SEF 28 S84 

UliAIWilMa-.. 

--------
STATEMENT OP THE CASE 

De fendant appeals f rom a pr oposed decision in rev1ew-ceopen1ng 
wher ein cla imant was awa rded benefits based upon a finding of 36 
percen t industrial disability. The record on appeal consists of 
the transcr i pt of the rev iew-reopening proceeding; c l aimant's 
exhib i ts 1 t hrough 5; defendant's exhibits A through C; and the 
br iefs and f ilings of the parties. A motion to dismiss defendant's 
appea l was f iled by claimant on June 8, 1984 and was denied by 
t he industria l commissioner ln a June 21, 1984 culin~. 

ISSUES 

The issues on appeal appear to be: 

1. Whe t her oc not claimant must show a change in condition 
fo r review-reopening consideration follo wing the filing of a 
memor andum of ag r eement under Iowa Code section 86.13. 

2. Whether o r not the evidence supported a finding of ~n 
industrial disability of 36 percent of the body as a whol~. 

REVIEW OP THE EVIDENCE 

The parties stipulate that August 21, 1975 ls the datr of 
original injury, and that January l, 1982 1s the col!llllencement 
date foe the additional permanent partial disability. The 
parties f urther ag r ee that claimant's applicable rate of compensa
t ion i s $160 pee week. (Transcript, pages 3-Sl Defendant's 
f inal r epor t o f cla im activity filed April 28, 1980 indicates 
the da te o f last payment to claimant was April 21, 1980. fLD 
Claimant's petition in review-reopening was filed on August 2, UO 
1982. 

Claimant was 53 years old at the time of the hearing. (Tr., 
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p. 30) Be is married and has two minor children. Claimant 
completed eight year s of school and later took courses in 
welding and basic machine operation. (Tc., p . 28) His pr evious 
job exper i ence included foundry and rout work in a machine shop. 
Clai mant began working foe de f endant in 1967 on a radi a l drill. 
(Tr ., pp . 28-29) Re was l a ter t r ansferred to running a grinder 
and pe rfor med th i s wor k for four years. Claimant testified tha t 
hi s duties required bending and lifting tasks. (Tr., pp. 29, 
37-38) Defendant ' s first report of injury filed August 28 1975 
ind icates that claimant was operating the grinder when he ~as 
str uck by a piece that flew out of the machine. The injury is 
described as a •11Jaceration of transverse cervical artery, vein 
and pa rt o f the br achia! plexus. • (Employee's r1rst Report of 
Injury) Claimant testified the injury involved the nerves and 
muscles of the right aide of his neck. Surgery was performed. 
(Tr., p. 30) As a result of the injury claimant no longer had 
the s kil l o r use of his arm to do grinding work. (Tr. , p. 38) 
When he r eturned to employment he was re-assigned to work in the 
tool crib. (Tr. , p. 31) 

In Januar y o f 1980 claimant was evaluated at the Industria l 
Inju r y Clinic with a chief complaint of pain and loss of strength 
i n the right arm and hand. Claimant also complained of pain in 
t he right and left shoulders. (Defendant's Exhibit B) The 
a ssessment report, compiled in part by J.C. Sarnecki, M.o., 
indicates that claimant's medical history included a home injury 
to the back i n 1967. The pertinent results of the physical 
examina tion were reported as follows: 

Neck - reveals normal range of motion rotating 
right and le f t 75 degrees, forward to the chest, 
extension i s 75 degrees and side bending of 40 
degrees. Be has a large, well healed scar extending 
from the infer ior sternum up to the base of the 
neck where it goes off to the right and is well 
healed and nontendec. His carotid pulses are good 
bilaterally and there ace no bruits audible over 
the catJtid pulses. 

Muaculosketetal Examination: Brief, low back 
examination reveals normal gait, normal posture 
except for a small degree of right thoracic scoliosis. 
Re has no abnormal tilt to the pelvis. He walks 
with a normal gait, walks on his heels and toes, 
c an bend forward and touch his toes . Deep tendon 
ref l e xes are intact. Examination of the upper 
e x tremities reveals that he is eight-handed and 
wr i t es with his right hand. He has external 
rotation of the shoulder s - eight over left -
20/45, internal rotation 25/75, abduction at the 
shoulders is f ull bilaterally, adduction Is full. 
Bice ps circumference is 12 inches/12 inches. 
Forear■ ciccu■fe rence is 10 1/4 inches/10-3/4 
inches . The r e is decreased strength in the eight 
bi ceps and i n the supina tocs of the hand to go 
a long with th i s . Gr aap , wrist flexocs and extensors 
a ce intact. The deltoid muscle strength was equal 
bila tera lly. Internal rotators of the right 
shoulder are slightly weaker than the left but have 
good strength. External rotators are equal bilaterally 
a t the shoulder. The supinators are distinctly 
weak on the right and active supination is limited 
to approx imately 15 degrees while passive supination 
is at 75 degrees. The wrist extension on the right 
is slightl y weaker t han the left but has good 
strength. The biceps is perhaps the weakest muscle 
group but is still rated at a 4+ strength on the 
eight compared to the left. Bcachial radialis 
again la an active muscle group but is weaker than 
the opposite aide. The biceps reflex is absent on 
the right, present on the left. Triceps Is present 
bil ate rally . Brachial cadialis reflex is present 
on the left but not on the right . Right elbow 
eupina tlon is 75 degrees/90 degrees. Sensory 
e xamination reveals a hypesthesia of the thumb and 
index f inger . The volar and radial aspect of th~ 
fore a rm up to the shoulder on the right, normal 
sensation on the left. Pulses and Adson test ace 
normal. 

.... 
Cheat X-rays were obtained on 1-8-80 and interpreted 

by R. f. Douglas, N.O. Radiologist. The patient 
has had a sternal-splitting chest incision with 
multiple wire sutures in place and there ace 
multiple surgical clips in the lower eight neck as 
well. The cardiovascular silhouette 1s normal and 
the lungs are cle ~c. 

Cervical Spine films were obtained on 1-8-80 and 
interpreted by R. P. Douglas, ~.o. Radiologist. 
The vertebra ace in alignemnt (sic). The bodies 
and processes appear intact. Disc spaces are 
preserved. The right transverse process of C7 is 
long but no true cervical rib formation is noted. 

Right Shoulder films were obtained on 1-8-80 and 
interpreted by R. f. Douglas, M.O. Radiologist. 
Views of the eight shoulder show very mini■al 
hypectrophic change from degenerative disease but 
no other abnormality Is noted. 

Lu■bar Spine fil ■s were obtained on 1-8-80 and 

interpreted by R. P. Doug l as, H.D. Radiologist. 
The vertebr a a r e in al i gnemnt [sic) with slight 
appa r ent til t to the right. The posterior elements 
of LS are somewhat rud i mentary but otherwise the 
bodies and processes appear intact thr oughout t he 
l umbar spine. The L4-5 disc space is a l i ttl e thin 
with minimal hypertrophic change at this level. 
Ninoc hypertrophic changes ace present at several 
other levels with no other abnormality noted. Thus 
in Dr. Douglas• opinion there are degenerative 
changes in the lumbar spine. (Def. Ex. B) 

A 25 percent permanent partial disability was determined , 
and counseling for pain management was recommended. The degenera
tive arthritis found in claimant ' s shoulder and back was not 
believed to have been aggravated nor accelerated by the industrial 
injury. (Def. Ex. B) In rebcuary of 1983 claimant was examined 
by Richard T. Beaty, o.o., who reported that claimant had signs 
and symptoms of a possible herniated disc at L4-5, un r elated to 
the work injury. De. Beaty assigned a disability of eight 
per cent to the lumbar spine. The doctor determined an impairment 
of 30 percent to the C-6 nerve coot which involved the "upper 
extremity from the cervical spine to the tips of the fingers ..• " 
(Cl. Ex. 1) 

In April of 1983 claimant was examined by Gay R. Anderson, H.o., who reported: 

We have a man who has sustained a significant 
injury to the eight brachial plexus with an upper 
plexus injur y with permanent deficits as evidenced 
by atrophy, weakness, sensory deficits which in 
turn lead to a reduction in co-ordination and 
sensory feedback and therefore loss of efficiency, . 
both in terms of power and fine definitive movement. 
This produces both outright reductions in strength 
on the neuromuscular strength loss basis as we l l as 
deficits because of lack of normal sensory feedback. 
This is not readily visible on cursory inspection 
of this individual, but is quite evident on more 
detailed neurologic testing, as already mentioned. 

I have explained this to the individual and we 
have discussed some of the psychosocial factors 
involved, which are quite common after such an 
injury. I think he understands that it is human 
nature that others from time to time may take a dim 
view of his performance pattern in light of what 
they can see. Other [sic) the other hand, he was 
reassured he did have some deficits. (Def. Ex. A) 

Dr. Anderson determined a permanent partial disability to the 
right shoul der of 25 percent. 

Clai■ant testified he ls now working in a different crib and 
is not requir ed to do heavy lifting. He stated he is right 
handed and cannot pick up a gall on of milk with his right hand 
without us ing his l eft hand to assist. He is unable to rotate 
his palm upwards. (Tr ., pp. 32-39) He stated his arm hurts and 
also gets numb . Drugs have been prescribed for the pain but he 
doesn't like to t a ke them. (Tr., p. 34) Claimant stated he 
liked to do mechanical work but now finds it difficult to work 
on cars. (Tr., p. 35) He has applied for automotive work with 
defendant but was sent back to the crib job after a trial period 
in automotives. (Tr., p. 36) 

Claimant has lifting restrictions of 20 pounds and has been 
told to ask someone to help him if he has to lift something 
heavy. (Cl. Ex. 4; Tr ., p. 45) Claimant admitted he didn't 
like to ask foe help from the other workers. (Tc., p. 47) 

Loren Snyder, employee benefits supervisor for defendant, 
testified that letters are used to classify labor grade and pay, 
L representing the highest classification. Mc. Snyder stated 
that cl a imant's l abor grade changed from G too after his injury. 
Cla imant's previous job as a grinder operator was a G grade and 
claimant's present work as a tool crib attendant is a D-2 grade. 
Mr. Snyder stated that in March of 1980 a G-2 earned $9.84 per 
hour and a D-2 earned $9. 48 per hour. At the time of the 
hearing a G-2 earned $12.46 an hour and a D-2 earned $12.08. 
(Tr., pp. 6-12) The witness stated that the highest labor grade 
foe a crib tool attendant is D-2. Prior to the injury, claimant, 
as a grinder operator, could have gone on to the highest level, 
L, if he met the qualifications and physical ability. (Tr., p. 13) 
Mc. Snyder recalled that the 31 percent figure of disability 
which was paid to claimant in April o f 1980 was determined from 
the 25 percent disability reported by the Industrial Injury 
Cl inic added to the per centage of wage differential betwet::n c11e 
G and D c lassification. Hr. Snyder stated claimant's foreman 
had reported c laimant does work wi thout pcompt1n9, knows his job 
and gives extra effort. (Tc., p. 17) Claimant has not had a 
promotion or increase in earnings foe merit since March of 1980 (Tr., p. 12) 

APPLICABLE LAW 

Iowa Code section 86.13 provides: 

If the e■ployer and the e■ployee reach an 
agreement in regard to the compensation, a memocandu■ 
thereof shall be filed with the industrial commissioner 
by the employer or the insurance carrier, and 
unless the commissioner shall, with in twenty days, 
notify the employer or the insurance carrier and 
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e■ploy•• of hl• dl1approvel of the •~r~e••nt by 
c e rtl f ied ae ll 1ent to thelc addrcaaoa •• 9tvan on 
the •••or andu■ flle\1, the e1re ■ent 1hall etand 
a pproved and b4 •nCorceabl• for all purpo1ee, 
escept al othecv l1e pro,lded ln thll and chaptern 
8!. and 17. 

Any a vard for pay■ enta or agree• nt foe 1ettl~•cnt 
■ade under thl• chapter vhert th eaount haa not 
bean co-ut•d• ••Y be revlevod by the lnduatrlal 
co- 11 e lon1r or a del>',lty coaal11lonec at the 
reque ■ t of th ■ ••ploy r or of the e■ployc t any 
tl■e v lthln three year• fro• the dete ol th~ loll 
pay■ enl o f co• pan1atlon aaae under such a vard o r 
eqr11a1nt, a nd 1( on ■uch revlev thP co laaloner 
rind• the condltlon of thee ployce v rrenta uch 
action, ha aay end, dl•lnlah, o r lncrea1e the 
co■pen■ ation so a warded or aq1 oed upon. 

A ■t ■or andu■ of agree■ent settle• that an e■ploysent r•l• lon· 
• hip 1sl1t.d ■ t th• tl■o of lnju1y and that th• Injury aro•e out 
of a nd ln th• cour•• of eaploy&ent, lcavll\9 open for 1dju1t ent 
the qu•atlon of • • tent of dlaablllty. PJ.~~~4..!!.,.!.~_IAIPP;!!I !!.:!,_l!,!lport 
Co. 

1 
Inc . , 221 H. W. 2d t•l (Iowa 197!>1. 

The aodlflcatlon of an , ., rd ul•i depend upon a char,q• ln 
the condition of the e■ploy11 ■ lnce the award va1 ade. St v. 
Con1olld a ted Ind. Coal Co., 228 love 10)1, 291 N. W. • 52 ( 

The cl a l • ant hae the burden of proving by• pr•ponderance of 
the evld•nc• th•t the injury of Au9u1t 21, 1975 l• c•u•ally 
rel a ted to the dlaeblll yon vhlch he nov t»1es hl• cl1l■• 
Bodlah v. r11ch1r, Inc., 2!11 lov• 516, 133 ~.w.2d 867 11965). 
er- a "'· L.:-0. ~1·· 1J6 lOill 2'16, 18 II.if. 2d 607 (19 ( !,). A 
ro1al6li1ty ,. lnau lclentJ. probability le necel ,ry. 
eurt v. Joi I DC!or• W1t•rloo Tractor ;;oris, 247 10 .-1 691. 73 M . ... . 2d 
1S5 iitSs1. Thi qu11tlon of c ,rnrconn;ctlon l• ··••ntlally 
wlthln tho d aln of ,,pert teeti ■ony. 0rad1h1~ v. lo~~~lhodl•t 
itg_aplt•I, 751 1ov1 l'JS, 101 M. W.2d 167 11160). 

lf clal ■anl ha• •n l■~lraent to the body••• vhola, an 
lndu etrlal dl•ablllty h•• ~•n 1u1t lned. Jnduatclel dl•ablllty 
v•• defined ln Dlctderlch • Tri-City Railway Co., 219 Iowa SB1, 
S9l 258 ". v. 199, §02 ii4JSI •• Co1lov11 · tt [1 theteforo 
pl a in tha t tbt 1~9l•laturt lntenJed the ter ■ 'dl•ablllty' to 
■aan 'lnduatrlal di11blllty' or lo•• of eernlnq capacity and not 
1 •• r• •runctlonal Jl11blllty' to coaputed In tht ter • of 
~rc, nt•9•• of th• total ptiyslcal and arnt l abll• y of• nor ■•I 
aan. • 

runctlon• l dlaeblllty •• en ele■ent to be con1ldrr1d ln 
d1 ter a lnln9 lndu1trlal dl1ablllty vhlcn l• the reduction of 
11rnln9 c a pe clty, but con1 ld1r•t•on ■ult 1 110 bl 9lv1n to th@ 
ln1ur.J 1■ploy t1 ' • • ••• .ducatlcn, qu•ll!lcatlon1 , , apecl e nc• 
• nd ln•blllty to engage tn e1ploya1nt for -~lch M i• fitted. 
Ol ■on v . Good Se1vlc1 Stor~, lS~ lo wa 1112, 1121, llS i. . il .2d 
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•• randu:a of •ireeaent con■ tltote• · •n a9r11a1nt • aoch tbet • 
ch•nv• of condlt•on •~•t bl de nitrated by ~h• c1ata..nt to 
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tbe flll~ of• --■or,~ ot -.r,-e•ent, •• • dep;,ty 
correctly polnt• oot, 11 • llater•l actl~ ~ l • part oft, 
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Oete~ ant'• ■econd lesue on •P~al conletta the • • tent of 
lnduatcl • I dl11blllty found by the dtputy . Clal ■•nt, vho la 
right handed, hal lncurr•I a 11v1r1 Injury to the upper rlqht 
bc achl a l ple aut vhlch ha• reeult•d In neu10l09lc • I l■palr-nt to 
the ar•• b4tv e1n the cervical aplnft and the fln9,r1 o! th• rl9hl 
hand. Cl • l • ant •utter ■ f roa ~In and 1011 ot coordination anJ 
gripping ■tr1n9th. Tticee doctor ■ h•ve oter•ln•d an l•palr ■ent 
retln~ o f t)etv•en 2!> 1nd )0 pt1rccnl. Al thou h defand•nt ha ■ 
c ~n.dably sou9ht to provide clat ant vi h light duty voe ~ that 
I• Vlthln hla phy•lcal ll ■ ltatlon1. cl•l•ant'I l1bo1 JCAiO 
c l a11lf1c otlon, and earnln91, htve be~n down~rade alnCft the 
lndu1trlal lnju1y. Clal nt'• only areae of 1peclall 1ed tralnlng 
beyond el9hth grad, w r v ldl~J ,nd boalc achina oper ation, 
both o r vhlch would 1•qu•re the ••nual de•te1lty and coo1dlnatlon 
ln vtllch clal•ant l• now d•!lcl•nt. ~t age 53 v lth •lnl ■a1 
for■ al Ctducatlon, he 11 not• lliPIY candid t~ !or 1ucc~11!ul 
vocational retraining. There I ■ llttl doubt that••• rcoult 
ot hll functional ll•ltotlon1, c lal ant'• ablllly to c peter tor 
better paying position■ hao been I pc,de~ •~1 hi ■ arnlnq ■ 
potential di ■ lnl•hed. In vlev of the for egoing con1ldoratlon1, 
the deputy'a finding of J6 ptlfCftnt lndu1trlal dl11blllty v el 
rea•on•ble and jut. 

PlNDl'•C:S or PACT 

1 . Cl al ■&flt I• 53 Y"nr• ol and ha• en cl9ht.h 9ro!lc ~ucetlon. 

2 . Clal ■1nt 11 ••rrled with t - o •lnor children . 

). Clal-nt'• only ■peclallzcd trelnlng ha■ been In veiling 
and ba•lc aachtn• operation. 

• · Cl•l-nt'• prevloua wor• ea perlence v•• ln D•chlnct ■hop 
operatlona. 

'.). Clal ■•nt be9an vor ln1 f ,,, del•nd•nt In 11H,7. 

6. Cla1 ■1nt ~•• oporatln9 • gr lnJ•r on Au9u1t 28, 119'1!1 w-ti•n 
h .,., lnjured. 

7. C\aliunt lncurr~d a 1erlou1 injury to th• rl9ht brachla1 
plea u1 and unJer w nl 1urq~ry. 

I. Cl a l • •nt ha a neurol09ical lap,alr•~flt b•t ., ten the cervical 
aplne a nd th• tlnqer• of the rlqnt hand. 

,. Cl • l ••nt 1uf!•r• !r p.aln and 1011 o( coordination and 
1tr1"9th of th• right 1houldar and eight • • tre■ lty. 

10. Clal ■ant i• riqht h•~ed. 

11. Clal Aant h•• • P41C •nent (unctlonal l ■palr•tnl ot ,s o 
JO perc• nl or he right 1nould•r and right • • treaitf . 

12. At th• ti ■• oC th• lnduattl•l injury clelaanl wor•~ •• 
a 9rlnde r In a C l abor 9r1da cla11iflcatlon. 

13. At t a r the Injury, cl • l••n wa1 r•·••••9n~ to• 119 t 
duty p,1ltlon !ch h•• 1 0 qradt cl aalflc atlon. 

1 t . Al th• tl- of 
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That defendant pay the accrued amount in a l ump sum. 

That defendan t pay i nterest pursuant to Iowa Code section 
85.30 . 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500- 4.33. 

Tha t defendant fil e a final report in ninety (90) days. 

Signed and filed t h i s 2 g day of September, 1984. 

~ ROBERT:l>Ess 
INDUSTRIAL COMMISSIONER 

SP.FORE TUB IOWA INDUSTRIAL COMMISSIONER 

EULI S MOAK, 

Cla i mant , File No . 671044 

vs. 

HOLMAN ERECTION CO., 

_Employer , 

and 

TUB BOMB INSURANCE COMPANY, 

Insurance Carrier, 
De f endants. 

I NTRODUCTION 
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Th i s is a proceeding in r eview- r eope ni ng brought by Bulls 
Moak, cla i mant , against Bolman Erection Co. , employer, and Rome 
Insurance Company, insu r ance ca r r ier, de f endants, to recover 
additiona l benef its unde r the Iowa Wor ke r s' Compensation Act for 
an in j ury a rising ou t of and i n the cour se of h is employment on 
May 18, 1981 . It came on fo r hear i ng on June 28, 1984 at the 
Bicentennial Building in Davenpor t, I owa. I t was considered 
f ully submitted a t t hat time . 

Th'e indus t r ial commissioner's file contains a first report 
of i njury received May 29 , 1981 . A final r eport shows t he 
payment o f fi fty-seven wee ks and six days of week l y benefits. 

At t he time of hearing the parties stipulated to a rate in 
the event of an award of $353.00. The conversion date for a 
change f r om healing period to permanent partial disability was 
alleged by c l aimant to be June 27, 1982. 

The recor d in this matter consists of the testimony of 
c l aimant and of Ca rol Schmi tJ claimant ' s exhibit 1, the deposition 
of Thomas R. Lehmann , K.D.1 c l aimant ' s exh ibit 2, a series of 
medical and voca tional repor ts, cla imant' s exhibit 3 , a letter 
from J oy Magisana dat ed March 8, 19821 claimant ' s exhibit 4, an 
orientat i on manual fo r ironwor ker s1 c l aimant ' s e xhibit 5, a 
not ice of decis i on f rom tile Il l i nois I ndust r ial Commission; 
def endants' exh i b it A, t he de position of John B. Sinning , Jr., M. o., 
de fe ndants' exhibit B, t he deposition of J. R. Lee, M.D . ; 

defendants' exhibit c, records from a hospitalization of July 5, 
1979; defendants' exhibit D, a letter from Thomas R. Lehmann, M. O. , 
dated October 17, 1983; defendants' exhibit E, notes from 
physical therapy; defendants' exhibit F, notes from Dr. Sinning; 
defendants' exhibit G, a letter from Or . Sinning dated May 17, 
1983; defendants' exhibit H, a letter from Or. Sinning dated May 
10, 1982; ~efendants' exhibit I, a letter from Byron W. Rovine, 
M.D., dated February 22, 1982; defendants' exhibit J, a letter 
from Dr. Rovine dated January 26, 1982; defendants' exhibit K, a 
letter from Patick G. Campbell, M.D., dated January 20, 1982; 
defendants' exhibit L, a letter from Frank I. Russo, M. O. , dated 
September 3, 1981; and defendants' exhibit M, a series of 
medical records. Objections made at the time o ~ hearing w~re 
considered in evaluating the evidence. i 

ISSUES 

The issues in this matter ace whether or not there is a 
causal relationship between claimant's injury and any disability 
he now may suffer and whether or not claimant is entitled to 
permanent partial disability benefits. 

STATEMENT OF THE CASE 

Forty-eight year old married claimant who attended a vocational 
high school for three and one-half years and recently obtained a 
GEO, testified to work experience in sales with vacuum cleaners 
and shoes while he was in high school. When he left high 
school, he worked in a box factory where he made boxes and 
labored as a shipping clerk. He had another shipping job before 
going into the service for four years. Re functioned as a 
laborer mixing mortar for a time before going into ironwork. He 
is now a journeyman ironworker. 

Claimant described the circumstances surrounding his injury 
on May 18, 1981 as follows: He arrived for his 8:00 ~•clocR 
shift at 7:30. He was doing detail work which involved welding 
and fitting up. At about 9:30 he was up sixty feet on a stairway 
on a beam eight to ten inches wide. He was working with a 
coemployee . It was necessary to lift a 400 pound beam so that 
it could be clamped and welded. He had lifted heavy thin~s all 
his life. When he got the beam 1n the air, he felt pain 1n the 
middle of his back and down his legs which seemed like an 
explosion. Be grabbed a diagonal beam. His coworker helped him 
to a platform and onto the stairway. He laid down for ten to 
fifteen minutes. 

He told his supervisor about the incident at break time. He 
(inished work which was light duty welding, but he had trouble 
going upstairs and moving his back. 

WhPn he aot 
his shoulders . 
spouse assisted 
where he talked 

home his pain was down through his back and into 
He was up at 6:00 o'clock and had coffee. His 
him with dressing. He drove his truck to work 
to his steward and to the superintendent. 

He has done no ironwork since May 18, 1981. He has seen a 
number of doctors including a chiropractor and a psychiatrist. 

Claimant asser ted that he has applied for employment at many 
places including department stores, auto parts shops, motor 
companies and fast food restaurants. He has been looking for 
sales work which he said vocational rehabilitation evaluations 
indicated would be a good choice for him. 

Claimant has done twenty-seven hours of work twice a month 
to pay for his rent and food stamps. He described the work as 
light including such things as car r ying messages, picking up 
papers and mowing lawns for fifteen to twenty minutes at a time. 
He did not feel he is in condition to do ironwork. He has tried 
to put on his i r o nworker belt, but he cannot walk far while he 
wears it. He estimated the weight of the belt at forty pounds. 
He said that he used to be able to li f t in excess of 200 pounds. 
Now he can lift thirty-five o r forty pounds if everything is 
just right. Re indicated that to be able to do ironwork one 
must be able to climb and must be alert for the strenuous work 
which may necessitate constant bending. His rate of pay for 
ironworking was in excess of $16.00 per hour. 

As to present complaints claimant listed pain in the middle 
of his back and into his buttocks and legs with some numbness. 
He asserted that he has sharp, shooting, excruciating pain down 
his legs which troubles his sleep. Lying in a curled pos it i on 
relieves his pain which is aggravated by stair climbing, twist i ng 
or prolonged sitting or standing. Re alleged that he i s unable 
to afford medical care at the present. 

Claimant acknowledged having some trauma to hi s back and 
legs in 1979 and having surgery in April of that yPar t o ronJa~n 
his aorta. He said that after this replacement the trouble with 
his legs and back cleared. 

Claimant, who said that Dr. Chamany was the first phy~ician 
to whom he was sent by his employer, testified that he told the 
doctor what had happened. He denied being told that he could 
return to light work and that when he said there was no light 
work, he was told to wait a week and then go back. He admitted 
having seen Dr. Willhite in March. Be said that Dr. Lee gave 
him no instructions about working. He agreed that he had not 
told Dr. Sinning of the 1979 injury. Re asserted that Or. Sinning_ 
Lold him t~ discontinue physical therapy when it hurt him. He 
thought Dr. Lehamnn found trouble with his range of motion. 171 

Claimant recalled meeting with Dr. Sinning and a rehabilita t ion 
I 



specialist. It was his understanding that or. Sinning was 
returning ~im to work of his choosing, and he denied being told 
he could return to work without limitations. 

Carol Schmit, R.N., who was in April of 1982 employed b¥ a 
private rehabilitation company, testified to monitoring medical 
care in industrial injury cases. Claimant was referred to her 
by the insurance carrier. She had an initial discussion with 
him on April 18, 1982 at which time she sought to reassure him 
about his back. Prior to that visit she had revi~wed medical 
reports from the physicians involved in his treatment. 

She said that claimant indicated to her that he wished a job 
paying more than $15 . 00 per hour and that he wished to go to 
Iowa City for back surgery. 

Schmit accompanied claimant when he went to Dr. Sinning's 
office. She said that her goal was to be sure claimant under
stood that there was no organic in~ury to his back. She said 
that the doctor who placed no physical limitations on claimant 
suggested that claimant return to work or undertake a retraining 
program. 

The witness who had not seen the medical reports from Dr. 
Lehmann said it would be possible to have pain without evidence 
of it on either x-ray or CT scan and that claimant was possibly 
experiencing subjective pain. 

A decision from the Illinois Industrial Commission dated 
June 18, 1979 awarded temporary total compensation with the 
finding: "(T)hat the disabling condition is temporary and has 
not reached a permanent condition.• 

An orientation manual for the International Associaton of 
Bridge, Stcuctural and Ornamental Iron Workers and a career 
brief regarding ironworkers were offered in eviden~e. _The 
latter contains this discussion of personal qualifications: 

Because iron workers and riggers do considerable 
climbing, reaching, balancing, bending, and stooping, 
aspirants should be in good physical conditon. At 
least average strength and full use of their arms, 
legs, and back are required. They should also 
possess good balance and agility and be able to 
work at heights since they are required to work on 
high platforms, ladders, steel girders, etc. Good 
spatial and form perception, normal eyesight, and 
above average eye-hand-foot coordination are 
important traits. 

Emotional stability, good judgment, and a 
willinqness to observe safety practices are necessary. 
These workers must also be able to follow oral and 
written instructions and work cooperatively with 
other members of construction crews. 

In November of 1983 claimant enrolled for a complete vocational 
evaluation. Claimant's counselor found him unwilling to start 
at the bottom in terms of either seniority or pay. The counselor 
felt claimant should get into a work situation as opposed to 
pursuing formal training as there was concern over claimant's 
academic background and particularly his math skills. 

Recommendation was made for claimant to seek work as an 
assembler or as a production machine operator. Claimant wished 
to look for work in sales and that desire was found feasible if 
he had an employer who would provide charts for math assistance. 

Claimant's evaluators noted that claimant could sit foe long 
periods when he was doing things he enjoyed. His tendency to 
moralize, rationalize, intellectualize and project was seen as 
possibly interfering with his ability to hold a job. 

As a part of his evaluation a psychological profile was 
obtained. The Wechsler Adult Intelligence Scale was administered. 
Subtests in the verbal area were average except for arithmetic 
skills which was low average. Three of five of the performance 
subtests suggested high average capabilities including environ
mental awareness and the ability to differentiate essential from 
non-essential details; planning skills and the ability to follow 
sequential logic in interpreting social situations; and the 
ability to make use of pacts--whole relationships in the assembly 
of familiar objects. Bis full scale 1.Q. was 98. 

Claimant ranked in the eightieth percentile on the Raven 
Standard Progressive Matrices. 

An early medical report shows claimant was admitted to the 
hospital on July 5, 1979 for back and right lower extremity pain 
which began with an injury of April 9. He also reported a 
hospitalization for back pain and a fra c tured bac k sixteen years 
before. 

William Hanigan, M.O., saw claimant in consultation and gave 
an impression of probable ischemic neucopathy involving the 
right scia~ic nerve. Be suggested a v~sculac surgery consult 
because he doubted a sciatic radiculopathy from cord compression. 

Franks. Willhite, D.C., saw claimant on March 2, 1981. 
Claimant's movement in the low back area was slow and deliberate 
dnd he complained of extreme tenderness in the low back particularly 
in the eight sacroiliac area. Claimant gave a history of a fall 
in 1980 in which he landed on his right hip. 

Claimant was described as "almost completely symptom free• 
when he was seen on May 20, 1981 and gave a history of being 
blown by a high wind as he lifted a heavy piece of steel. Pain 
radiated into his left hip and leg. Claimant then gave a 
history of a fall in 1963 that resulted in thirty-six fractures. 
Tenderness was found along the erector spinae muscles on both 
the eight and left. Dr. Willhite diagnosed an acute traumatic 
subluxation strain and sprain of the sacroiliac joints with 
consequent effusion, splinting muscle spasms and sacral radiculitis 
and attending left extension sciatic neuralgia. He estimated 
claimant's healing time at from two to four months. 

On August 7, 1981 Dr. Willhite wrote that cla11nc.1 nt had an ! 
acute moderate contusion subluxation strain and sprain of the 
cervical spine with a consequential myositis and lower cervical 
cadiculagia and an acute moderate subluxation strain and sprain 
of the sacroiliac joints with resultant effusion, splinting 
muscle spasm and cadiculalgia. The doctor predicted that 
claimant would be unable to return to work until his pain 
subsided. 

J. R. Lee, M.D., board certified orthopedic surgeon, saw 
claimant on June 25, 1981 at the request of an adjusting company. 
Claimant gave a history of injuring his back when he attempted 
to lift a diagonal beam and pulled a muscle resulting in both 
pain and numbness in both legs. Claimant was treated by Dr. Willhite, 
a chiropractor. 

On examination, claimant's shoulders and pelvis were level. 
His spine was straight, but there was severe localized tenderness 
in the lower back. Claimant responded consistently with pain of 
a diffuse nature. Heel toe walking was normal. Claimant's back 
motion was somewhat restricted by discomfort. Claimant had 
tenderness in the lower lumbar area when he was percussed while 
lying on his stomach. The Faber test was normal which indicated 
to the doctor that no pain was coming from the hip joint. 

Dr. Lee diagnosed a lumbar strain. He anticipated claimant's 
problem would resolve and claimant would not have any functional 
deficit. 

John B. Sinning, M.D., board certified orthopedic surgeon, 
first saw claimant on August 26, 1981 in consultation with Or. 
Chamany. Claimant gave a history of lifting a 400 pound girder 
on May 18, 1981 and feeling a sudden sharp tearing in his low 
back. He had gradually increasing pain and was seen by Dr. 
Chamany and by a chiropractor. Be complained of pain present at 
all times and aggravated by any activity. The pain in his eight 
leg went into his calf, but not his foot. Coughing and sneezing 
aggravated the pain. Claimant told the doctor of serious 
injuries in a fall in 1963. He did not speak of an injury in 
April of 1979 when he had back and right lower extrPmity pain. 

Although claimant protected his back, his range of motion 
was normal. Straight leg raising was stopped at 70 degrees 
because of hamstring tightness. There was generalized tender
ness over the back with some irritability of the muscles and 
some spasm which the doctor said was an indication of tightness 
in the muscle. De. Sinning reviewed x-cays and found them 
normal with no evidence of fracture or arthritis. 

The doctor's impression was of a low back injury of a 
nonspecific nature. Claimant was sent to Dr. Russo foe testing. 

Prank I. Russo, M.D., saw claimant and reported his findings 
in a letter dated September 3, 1981. Claimant denied any 
significant previous problems with his low back. On examination, 
the doctor found mild tenderness over the spinous processes of 
the lower lumbar spine and some tenderness on ~alpation in the 
lumbar pacaspinal muscles of the right sacroiliac. Range of 
motion was 75 percent of normal. Back complaints occurred with 
straight leg raising at 75 degrees on the left and 65 degrees on 
the right. Reflexes were symmetrical. Electromyography and 
nerve conduction were normal. 

Claimant was next seen by 
and referred to or. Campbell. 
therapy. 

Dr. Sinning on September 17, 1981 
Be also was started on physical 

Patrick C. Campbell, M.O., saw claimant on October 1, 1981 
and found him suffering from a psychogenic pain disorder including 
a differential diagnosis of malingering. Apparently in light of 
claimant's condition appearing to improve and claimant's indicating 
that he was making progress, no psychiatric intervention was 
recommended. Dr. Campbell suggested that if improvement should 
not continue, intense psychiatric evaluation and treatment 
should be pursued. 

Claimant retuc'ned to Dr. Sinning on October 15, 1981 and 
told the doctor physical therapy had been stopped. Claimant had 
oain with hyperextension of his back. Physical therapy wa s 
reinstated and claimant returned for reevaluation on October 29, 
1981 Claimant told the doctor that his back was aggravated by 
liftlng and by walking and that he had pain into his eight leg. 
There was some limitation on bending to the left. 

or. Sinning viewed claimant's myelogcam and his CT scan as 
normal. He agreed that neither the myelogram nor the CT scan 
can show pain. 

On January 14, 1982 claimant said that he had been trying tn 
Jo some work and some lifting, but that he was having pain 
across his low back. X-rays were taken to enable comparison on 2 flexion. On this examination Dr. Sinning thought claimant had 17 
reached a point of maximum recovery, but at the request of the 
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claimant he arranged for him to be seen by Dr. Rovine, a neuro
surgeon. 

Byron w. Rovine, M.o., repo r ted his findings in a letter 
dated January 26, 1982. Be reviewed the myelogram and CT scan 
and determined that there was nothing in either study which 
could be compatible with an extruded disc. 

On examination claimant's left Achilles was only a trace. 
Dr. Rov i ne indicated •a number of factitious findings.• The 
doctor did not find claimant's problems to be organic, but he 
was unable to determine whether claimant was mal ingering or 
whether his symptoms were on a functional or hysterical basis. 

Dr. Rovine arranged foe claimant to be seen by an internist 
for heart irregularities and asked him to undertake •a very mild 
postural exercise program.• Zomax and Val ium were prescribed. 

Claimant was seen for follow-up at which time his complaints 
were essentially the same. Claimant's mild cardiovascular 
problems were not found related to or influenced by his back. 
Claimant's range of motion was normal. Claimant's reflexes were 
inexplicitly "virtually absent" in all extremities. Again, Or. 
Rovine was unable to find clinical evidence of disc protrusion 
or radiculopathy. The doctor anticipated claimant's making a 
complete recovery. 

When claimant saw Dr. Sinning on March 12, 1982 the doctor 
discussed with him reports from Drs. Campbell and Rovine. 
Claimant asked at this time for exploratory surgery. The doctor 
said his aim was to get claimant back to work and away from his 
disabled state. 

or. Sinning obtained a further report from Dr. Campbell 
dated April 26, 1983 in which the doctor wrote: "It appears 
that Hr. Hoak has a condition not attributable to a mental 
disorder, but a focus of attention and examination called 
malingering.• 

Or. Sinning met with the r ehabilitation specialist. He 
placed no restrictions on claimant's working and he found no 
functional impairment. He recommended that claimant e ither 
begin work or retraining. 

Or. Sinning saw claimant on Hay 11, 1983 and found good 
extension and strength. At claimant's request, arrangements 
were made for him to be seen in Iowa City as he retained an 
interest in having surgery. The orthopedic surgeon said that 
~laimant was in the same physical condition in 1983 as he was in 
1981. Hore specifically, note was made of the lack of nerve 
deterioration, atrophy in the legs, loss of reflexes and normal 
ranqe of motion without stiffness. Claimant was able to do a 
"good prompt situp•. 

In spite of claimant's description to him of an inability to 
walk while wearing his ironworker's tool belt, Dr. Sinning 
believed claimant could return to work as an ironworker. He 
placed no restrictions on claimant, but on a form dated Hay 14, 
1982 he indicated claimant himself could best determine his 
weight restrictions. 

Dr. Sinning said that although claimant's history and 
claimant's complaints of pain were consistent, the inconsistency 
in claimant's case occurred when there was no objective evidence 
of something being wrong. 

Thomas R. Lehmann, H.D., orthopedic surgeon who specializes 
in lower back pain, saw claimant on referral from Dr. Sinning. 
Cl aimant gave a history of low back pain coming on after claimant 
lifted a heavy iron beam. The pain was burning in nature and 
radiated down both legs being worse on the right than the left. 
The pain was worsened by walking, coughing and sneezing and 
decreased by lying on the side. The doctor did not recollect 
being told of a sudden sharp tearing pain, but he had a letter 
from Dr. Russo which so indicated. 

X-rays, a myelogram and CT scan were reviewed. No evidence 
was seen of significant deformity, a surgical lesion, a herniated 
disc or significant bony stenosis. The doctor agreed that those 
tests would not show a muscle or soft tissue problem. 

On examination, c laimant had increased low back pain on 
bending backwards. There was no restriction on straight leg 
raising. Reflexes in the knee and ankle were equal on both 
sides which was consistent with claimant's not having a neurological 
problem. There was no abnormality in sensory testing. 

Dr. Lehmann expressed the opinion that claimant had neither 
muscular nor neurological deficiencies. A five per~en~ perm~nent 
partial impairment was assigned based on the doctors experience 
in making similar ratings in the past and the total evaluation 
of his history, his physical and his radiographic findings.• 
Later the doctor seemed to agree that the ra~ing also was 
attributable to pain and limitaton of extension of the spine. 
He acknowledged the rating was based on subjective findings. Or. 
Lehmann was unable to rule out the possibility of claimant's 
problem being either real or psychological or that of a malingerer. 

Dr. Lehmann assigned a fifty pound weight limitation and 
diagnosed chronic disabling low back pain of unknown etiology in 
a medical sense. Dr. Lehmann did not recommend that claimant 
return to ironwork nor did he recommend any further treatment. 

APPLICABLE LAW ANO ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Hay 18, 1981 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl 
v. L. O. Bo~gs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 
ls 1nsuffic1ent; a probability is necessary. Burt v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question of causal connection is essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Rospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

Claimant seemingly had severe injury to his back in the 
early 1960's. In 1979 he was hospitalized for back and right 
lower extremity pain. His Achilles reflex was diminished 
bilaterally at that time. Prior to his Hay 1981 fall, claimant 
had been getting chiropractic treatments for low back pain 
particularly in the right sacroiliac area. 

When claimant was seen by Dr. Willhite after the incident of 
Hay 18, 1981, he complained of pain radiating into his left hip 
and leg. A diagnosis of trouble in the sacroiliac joints was 
made. A cervical problem was found later in the summer. 

Dr. Lee, board certified orthopedic surgeon, found pain and 
numbness in both legs when he saw claimant in June. He diagnosed 
a lumbar strain and anticipated claimant's problem would resolve 
without a functional deficit. 

By the time claimant was seen by Dr. Sinning in August, pain 
had moved to the right leg and into the calf, but not the foot. 
Claimant had normal range of motion and his troubles seemed to 
be attributable to muscle tightness. Claimant 's x-rays were 
normal. Or. Sinning started claimant on physical therapy ,and 
claimant stopped it. A myelogram and a CT scan were normal. Or. 
Sinning has placed claimant under no restrictions and has found 
no impairment. On Hay 11, 1983 claimant's extension was found 
to be good. 

or. Russo, physiatrist, did not know claimant had a prior 
history of back complaints. He found tenderness in the paraspinal 
muscles of the right sacroiliac. Electrical studies show no 
evidence of nerve or muscle damage. 

One of the differential diagnoses made by Dr. Campbell, 
psychiatrist, when he saw claimant in October of 1981 was 
psychogenic pain disorder which he recommended treating with 
intensive psychiatric evaluation and treatment if claimant 
failed to improve. 

Or. Rovine, neurosurgeon, noted absence of the Achilles on 
the left and "a number of factitious findings.• Claimant's range 
of motion was normal. 

Dr. Lehmann, orthopedic surgeon, found limitation on extension 
which produced pain and he assigned an impairment rating. 

Claimant's burden is a preponderance of the evidence which 
means the greater weight of evidence; i.e., the evidence of 
superior influence or efficacy . Bauer v. Ravell, 219 Iowa 1212, 
260 N.W. 39 (1935). 

Aspects of claimant's case are perplexing. Ris complaints 
of pain have been persistent. By not doing ironwork he is 
staying from a job which pays a high hourly rate. The sole 
medi~al evidence, however, which is supportive of his claim 
comes from an evaluating physician who saw claimant once and who 
found an abnormality which has not been present at other times. 
It is questionable whether or not Dr. Lehmann knew of claimant's 
prior back complaints. 

While some weight can be given to the opinion of Dr. Lehmann, 
his testimony is outweighed by other medical evidence. Or. Sinning 
vigorously has pursued every possible avenue in attempting to 
help claimant . Claimant has been sent to top notch practitioners 
in the area of physiatry, psychiatry and neurology. None of 
those doctors have found a condition related to claimant's 
injury which resulted in permanent impairment. Claimant has had 
extensive testing including electrical studies, a CT scan and a 
myelogram. None of those have revealed abnormalities. Claimant 
looks healthy and vigorous and has no nerve deteriorat ion, 
atrophy in th'e legs or loss of reflexes . 

Additionally, claimant had back and right lower extremity 
pain in 19- 9 for wh ich he was hospitalized. Before his fall in 
Hay, he had been undergoing chiropractic treatments. His 
initial treatment after the Hay incident was for complaints of 
his left hip and leg. Claimant's subsequent complaints have 
been of the right side . 

Overall, claimant fails in carrying his burden of prov ing 
that his injury of May 18, 1981 is a cause of any disability he 
now may suffer. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is forty-eight (48 ) years of age . 

That claimant recently has obtained a GED . 

That claimant worked as a salesperson while he was in high f]] school. 

That claimant's work experience before he commenced iron-
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working was as a box maker, shipping clerk and laborer. 

That claimant is a journeyman ironworker. 

That claimant was injured on May 18, 1981 as he lifted a 
beam on his job site. 

That claimant has done no ironwork since May 18, 1981. 

That claimant continues to complain of pain in his back, 
buttocks and legs which is aggravated by activity. 

That claimant underwent a complete vocational evaluation. 

That claimant fractured his back in the early 1960's. 

That clai■ant was hospitalized on July S, 1979 for back and 
right lower extremity pain. 

That claimant had chiropractic treatments for his low back 
and right sacroiliac pain in March of 1981. 

That claimant was treated for pain radiating into hie left 
hip and leg when he was seen in May of 1981. 

That when claimant was seen by Dr. Sinning in August of 1981 
pain was on the right side. 

That electrical studies showed no evidence of nerve oc 
muscle damage. 

That claimant had a normal mylegram and nor mal CT scan. 

That claimant has no nerve deterioration, atrophy in the 
legs or loss of reflexes. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed by a preponderance of the evidence 
to establish that hie injury of May 18, 1981 is a cause of 
disability on which he now bases his claim. 

ORDER 

TREREPORE, IT IS ORDERED: 

That claimant take nothing from these proceedings. 

That defendants pay costs pursuant to Industrial Com.miss loner 

Rule 500-4.33. 

Signed and filed this _j_ day of August, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ESTHP.R MONTEZ, 

Claimant, 

vs. 

HEINZ, USA, 

Employer, 

and 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 
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This is a proceeding in arbitration brought by Esther 
Montez, claimant, against Heinz, USA, employer, and Liberty 
Mutual Insurance Company, insurance carrier, defendants, to 
recover additional benefits under the Iowa Workers' Compensation 
Act, for an injury arising out of and in the course of her 
employment on July 22, 1982. It came on for hearing on June 26, 
1984 at the Bicentennial Building in Davenport, Iowa. It was 
considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received August 10, 1983. 

At the time of hearing the parties stipulated that claimant's 
injury arose out of and in the course of her employment, that 
all medical bills have been paid, and that the rate of compen
sation in the event of an award is $199.58. 

The record in this matter consists of the testimony of 
claimant: claimant's exhibit 1, a letter from P. Dale Wilson, 
M.O., dated December 2, 1983: defendants' exhibit A, a letter 
from William Catalona, M.O., dated July 18, 19831 defendants' 
exhibit B, a monthly report and bill from Dr. Catalona dated 
June 7, 19831 defendants' exhibit C, a monthly report and bill 
from Dr . Catalona dated March 28, 19831 defendants' exhibit o, a 
monthly report and bill from Dr. Catalona dated March 3, 1983: 
defendants' exhibit E, an oper_ative report from August 3, 19821 
defendants' exhibit P, a letter from or. Catalona dated August 
12, 19831 defendants' exhibit G, a letter from Dr. Catalona 
dated October 17, 19831 and defendants' exhibit B, a letter from 
Duane A. Willander, M.D. 

ISSUES 

The issues in this matter are whether or not claimant is 
entitled to healing period benefits and permanent partial 
disability. 

STATEMENT OP THE CASE: 

Thirty-three-year-old right-handed claimant who is providini 
support for her three children, testified to being a high schoo 
graduate and spending a year at the art institute in Chicago 
where she studied commerical art. Her work experience prior to 
beginning work for defendant employer has been primarily as a 
sales clerk and secretary. ffer work for defendant employer 
commenced in August of 1981. 

She recalled the circumstances surrounding her injury on 
July 22, 1982 thusly: She was inspecting cane by using her 
hands to tear them down. She had taken a counter reading. As 
she was crossing the floor, she fell over a pallet and landed on 
her hands. She reported to her supervisor and then was sent to 
first aid where her hands and ankle were wrapped. 

She then saw or. Catalona who also wrapped her hands. 
Later, on August 3, 1982, he did outpatient surgery on her right 
wrist. She was able to return to work on August S, 1982 with a 
restriction for one-handed work. She was given a can sorter job 
in which she picked up one can at a time and inspected it for 
defects. 

After about six weeks she was moved to cleanup and then to 
production. 

In February of 1983 the cyst returned when claimant was 
working on the machine line pulling a bar to move cans into 
position. She saw Or. Catalona again who put her back on light 
duty, drained her hand and then undertook a second outpatient 
surgery in June of 1983. After five days she was released to 
return to work. She was not to use her right hand. f 

She was placed back on can sorting which she did until the 14 
cans ran out in January of 1984. She then sorted lids until she 
hurt her shoulder. Because of restriction from the shoulder and 
hand, she was sent home and was not working at the time of the 
hearing. 

Cl ai~ant currently complains of pain on the top of her hand 
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and wrist which comes on with constant use, lifting or heavy 
pressure and may last an hour or one or two days1 swelling in 
the top of the hand from heavy use which may last a day1 de
creased grip and numbness with constant use which may last an 
hour or a day . She also claimed that she is bothered ■entally 
by her inability to do things she used to do. She noted that 
writing causes pain. She takes no medication at present. She 
last saw Or . Catalona a month and a half prior to the hearing 
for her shoulder. She denied any other injuries to her hands or 
shoulders. 

Claimant has collected no unemployment. 

Medical records show claimant underwent excision of a 
ganglion cyst on the dorsum of her right wrist on August 3, 1982. 
Dr . Catalona diagnosed claimant's condition as a strain secondary 
to hard use at work. 

In January of 1983 claimant's cyst was back. It subsequently 
was removed on June 21, 1983. Claimant was to return to one
handed work on June 27, 1983. 

On July 18, 1983 Dr . Catalona wrote: "She seems to have 
chronic irritation of her tendons by repetitive work which she 
is required to do. She may very well develop another ganglion 
cyst since this condition is chronic and very likely to 
recurrences . • 

In a letter dated August 12, 1983 Dr. Catalona wrote that 
claimant had no permanent impairment resulting from excision of 
the cyst . 

When claimant was seen in September, she had very slight 
fine crepitus on finger flexion and extension. On September 16, 
1983 Dr. Catalone noted: "Told her discomfort is related to 
repetitive use of her hand at work, that if she wishes complete 
relief she should consider chg. jobs.• 

F. Dale Wilson, M. D., general surgeon, saw claimant in 
December of 1983 and took a history of her fall and treatment by 
Dr. Catalona. Claimant complained of pain over the back of her 
ha nd and going up into her forearm, swelling with overusage, 
some numbness and tingling in the fingers, trouble lifting 
weight, loss of grip, and inablility to rotate the wrist . She 
also noted a decrease in activity . 

On examination there was tenderness in the center of the 
scar over the tendons . Sensation was intact. Pinger and elbow 
motions were satisfactory. With motion pain occu rred over the 
dorsum of the wrist and in the extensor tendons of the second 
and third fingers . Dorsiflexion was 60°: palmar flexion was 
65°; lateral movement i n was 22°; lateral movement out was 32"; 
rotation in was 85°1 rotation out was 65° . Pinger motion, the 
pinch test and nerves were satisfactory . There was loss of grip 
strength on the right. 

Or. Wilson diagnosed residual tendonitis of the extensor 
tendons of the wrist with limited wrist motion and swelling and 
weakness of hand grip. As restrctions he suggested minimal 
weight lifting of one to two pounds, minimal push-pu lling, 
minimal rotation, no jerking, and avoidance of repeated trauma. 
He recommended claimant's employment as an inspector. 

Or. Wilson rated claimant's "functional disability• at 
thirteen percent of which one and three percent were given to 
loss of motion in the right upper extremity, two percent to pain 
and seven percent to weakness in grip strength. 

Duane A. Willander, M. D., board certified orthopedic surgeon, 
examined claimant on February 2, 1984 and took a history of 
cla imant's falling and having a synovial cyst and then a second. 
Cla imant told of moving a box with her left arm and then having 
pain in her left shoulder. 

On examination there was minimal restriction of motion of 
the right wrist . There was palpable tenderness in the trapezius 
of the left shoulder and restriction of active motion. There 
was weakness i n grip on the right. Ranges of motion in the 
right and left wrist were as follows: 

Plexion 
Extension 
Radial Deviation 
Ulnar Deviation 

Right 

60 
70 
25 
60 

Left 

75 
80 
30 
60 

Dr. Willander expressed the opinion that claimant's condition 
is not permanent and stationary and that rehabilitation be used 
to restore her grip and range of motion. Claimant was advised 
to continue use of her splint. 

APPLICABLE LAW ANO ANALYSIS 

The two issues to be decided in this matter are claimant's 
entitlement to healing period and her entitlement to permanent 
partial disability benefits. 

Io wa Code section 85.34(1) provides: 

If an employee has suffered a personal injury 
c ausing permanent partial disability for which 
compensat ion is payable as provided in subsection 2 
of this section, the employer shall pay to the 

employee compensation for a healing period, as 
pr ovided in section 85.35, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
improvement from the injury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employ
ment in which the employee was engaged at the time 
of injury, whichever occurs first . 

Claimant had surgery on June 21, 1983. She was released for 
and did return to work on June 27, 1983. She is entitled to 
healing period foe her time off work. 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute con ferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v . Shores Co., 222 I owa 272, 
268 N.W. 598 (1936). 

That a worker sustaining one of the injuries for wh ich 
specific compensation is provided under the statute might, 
because of such injury, be unable to r esume employment and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain othe r employment, 
does not ent it le him to be classed as totally and permanently 
disabled. Id. at 278, 268 N. W. 598. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N.W. 2d 660 (1961). The schedule 
fixed by the legislature incl udes compensation for re~u lting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (1942). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kelloii v. Shute and Lewis Coal Co., 
256 Io wa 1257, 130 N.W.2d 667 (19 ). 

Larson in 2 Workmen 's Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses the nature of scheduled benefits and points out that 
•payments are not dependent on actual wage loss• and that they 
are not •an erratic deviation from the underlying principle of 
cvmpensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged wi th the only difference being 
th~t "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual 's 
actual wage-loss experience. • 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Iron Works, 331 N.W .2d 
116 (Iowa 1983). 

Claimant conti nues to complain of pain, swelling, decreased 
grip and numbness. Dr. Catalona assigned no permanent impairment 
r ating, but he noted that claimant's condition is chronic and 
likely to recur. Dr. Willander seemed to feel that the conditJon 
was not permanent because rehabilitation could restore claimant's 
grip and range of motion. It is important to keep in mind that 
permanent means for an indefinite and indeterminable period. 
Wallace v. Brotherhood of Locomotive Firemen, Engineers, 230 
Iowa 1127, 1130, 300 N.W. 322, 324 (1941). Gardener v. New 
En land Mutual Life Insurance Com an, 218 Iowa 1094, 1104, 254 N.w. 
287 , 292 (1 ). Cla mant has not been receiving any physical 
therapy. 

Both Ors. Wilson and Willander mentioned weakness, grip 
strength and l oss of motion. The undersigned believes that 
claimant has some minimal impairment to her hand. Elam v. 
Midland Mfg . , II Industrial Commissioner Report 141 (App. Dec . 1981). 
See Iowa Code section 85.34(2)(1). There is neither a lack of 
impairment as Dr. Catalona finds nor an impairment as high as 
that assessed by Or. Wilson. Claimant will be awarded six 
percent of the hand or eleven and four-tenths weeks of permanent 
partial disability. 

FINDINGS OP FACT 

WHEREFORE, IT IS FOUND: 

That claimant is riqht-handed. 

That c la imant commenced work for defendant employer in 
August of 1981. 

That claimant injured her right wrist when she fell on her 
employer ' s premises on July 22, 1982. 

That claimant had an excision of a ganglion cyst on the 
dorsum of her right wrist on August 3, 1982. 

That claimant returned to work at a one-handed job on August 
5, 1982. 

That claimant's cyst returned and was again removed on June 
21, 1983. 

That c laimant was released for one-handed work on June 27, 
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That claimant's present complaints include pain, swelling, 



decreased grip and numbness . 

That cl aimant has lose of grip strength and minimal lose of 
motion. 

That claimant has some permanent partial impairment to her 
hand. 

That cl aimant ie not working at the present time due to a 
combination of restrictions to both her hand and her shoulder. 

CONCLUSIONS OP LAW 

TBEREPORE, IT IS CONCLUDED: 

That claimant has shown entitlement to healing period 
benefits from June 21, 1983 through June 26, 1983. 

That c laimant has established permanent partial disability 
to he r hand in the amount of six percent (6 \ ). 

ORDER 

TBEREPORE, IT IS ORDERED: 

That defendants pay unto claimant healing period benefits 
from June 21, 1983 through June 26, 1983 a t a rate of one 
hundred ninety-nine a nd 58/100 dollars ($199. 58) . 

That defendants pay unto claimant eleven and four-tenths (11 
4/10) weeks of permanent partial disabi lity at a rate of one 
hundred ninety-nine and 58/100 dollar s ($199.58). 

That defendants pay amounts due and owing lo a lump sum. 

That defendants pay inte rest pursuant to Io wa Code section 
85.30. 

That defendants pay costs pu r suant to Industrial Commissioner 
Rule 500-4. 33. 

That defendants file a final report in sixty (60) days. 

Signed and filed this L day of Ju ly , 1984. 

BBPORB TBS IOWA INDUSTRIAL COMMISSIONER 

RONALD B. MORTBNSON, . PILE MO • 704962 . 
Claimant, 

: R E V 1 E If -

vs. : 
~~~l_N[!)N G 

JOHN MORRELL, COMPANY, : . D~f C r, S 1 0 N . 
Employer, : ,• p ~ ' 1'" :.'4 

Self-lneuced, 
Defendant. IOWA U:OUSiRll,L row lf~,()1191 

This ls a proceeding in review-reopen ing filed by the 
claimant, Ronald E. Mortenson, against John Morrell, Company, 
his employer and holder of a cert if i cate of self-insurance , as 
contemplated by section 87.11, Iowa Code, to recover additional 
benefits under the Iowa Workers' Compensation Act by virtue of 
an admitted industrial injury which occurred on April 2, 1982. 
Thia eatter was heard in the courthouse at Stora Lake, Iowa on 
March 22, 1984 and was considered as fully submitted on April 
19, 1984 commensurate with the filing of the defendant's brief 
and argument. 

The record in this matter consists of the live testimony of 
the claiaant, h is spouse and Clarence Tuininga, together with 
the testimony of or. Cha rles B. Carignan, Jr., M.O., cla imant 's 
current attending physician, t0<:1ether with claimant's exhibits 1 
through 5 and 8 thr ough 11 inclusive. The answers to the 
interr0<:1atories fi led by the defendant are made a part of these 
proceedings as well as the evidentiary depositions of Alberto. 
Blenderman, M.D., Brian R. Pord, M.D., and Ronald L. Linscheid, 
M.O. 

The parties stipulated that the claimant's weekly rate of 
entitlement shall be $247.74 per week in the event of r ecovery. 
The parties f urther stipulated that the transportation expenses 
incurred by the claimant will be paid and that the medical bills 
introduced by t he claimant through his exhibits 8 thr ough 11 are 
fair and reasonable. 

There la sufficient credible evidence contained in the 
undersigned's notes to support the following statement of facts: 

Claimant, 47 years of age, married with t wo dependent 
children, has been an employee of the defendant since 1966. 
Claimant testified that he underwent surgery for carpal tunnel 
syndrome a t the Mayo Clinic in 1977 following a 1976 work 

related episode. This occurrence was handled under the group 
accident and health policy and the claimant accepted vacation 
benefits in substitution of his time away from work during the 
pendancy of his healing period following the 1977 surgery. 
Claimant also sustained a traumatic i njury in 1979 resulting in 
a week's hospitalization . 

Claimant became a patient of Allan Techacek, M.O., who 
released him to re~urn to employment on September 26, 1982 at 
wh ich point c laimant 's benefits for total temporary disability 
were discontinued. Defenda nt suspended operations at its plant 
during this time frame and sent the claimant to Brian R. Ford, M.O., 
who arranged for referral of the claimant to the Mayo Clinic 
where on December 9, 1982 Ronald L. Linscheid, M.D., performed a 
decompression of the median nerve in claimant ' s proximal forearm. 
Claimant was discharged as having reached a point of maximum 
recover y following the surgery on January 24, 1983. Claimant 
testified that he sought employment opportunities thereafter and 
accepted a position with a parking lot maintenance firm in 
Spirit Lake in Mar ch of 1983, but that he was unable to perform 
the work assigned due to the vibrations he experienced as a 
sweeper truck operator. Defendant reopened its operations in 
August o f 1983 and, based upon seniority, claimant was r ecalled 
to res11111e employment which at the time of the hear ing he was 
performing. Claimant testified that he has exer cised his 
bumping privileges and seeks duties at the defendant's place of 
bus i ness that he is in a position to perform. Cla imant finds 
that he is unable to c l ean the rails as part of his new duties 
as a member of the night clean-up crew due to the physical 
requirements of having to wor k overhead. Claimant further 
testified that since his surgery he has felt the need for 
additional medical care and has become a pat ient of or. Carig nan . 
Defendant, i n its brief, suggests that the c laimant 's claim for 
peraanent partial disability is restricted to 10 percent o f his 
right upper extremity. Clainant suqqests t~at his disability . 
e~tends into the shoulder entitling the claimant to cons1derat1on 
of an i~pairrnent to the bo<ly as a whole. Therein ap~ears to be 
the cutting issue in this matter. 

The evidentiary deposition of Or . Brian Ford indicates that 
prior to surgery the c laiman t was having substantial difficulty 
with his eight upper extremity. or. Ford makes no mention in 
hie deposition or in his reports concerning neck or shoulde r 
problems. ,lowever, the operating surgeon at Mayo Cl inic, Dr. 
Linscheid, testified that complaints were made by the claimant 
concerning constant chr onic pain in the shoulder area. Or. 
Linsche id eapressed the opin i on that there was no impairment o f 
the shoulder area . 

Dr . Ford's assessment of a 32 percent impalement indicates 
the presence of some difficulty. Claimant's voluntary activities 
since his return to work and his attempt to seek lighter duty 
with the defendant accepting a 20 perc ent reduc tion in wages 
indicate• to the undersigned that there does exist a chronic 
pain in his left shoulder. The testimony of or. Carignan who 
testified live and whose medical opinion is given the greater 
weight in these proceedings, based upon his 'physic al findings, 
indicates a liait,tion of abduc tion and internal rotation · 
resulting in a 15 percent funct ional impairment of the body as a 
whole. Dr. Carignan also testified that the claimant is on a 
regularly s cheduled therapy program at the Dickinson County 
Memorial Hospital at his dir~c tion. It is apparent that the 
c laimant requires this therapy so as to enable him to continue 
in his duties for the defendant employer. 

The c laimant has the burden of proving by a preponderance of 
the evidence that the injury of April 2, 1982 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Pischer, Inc. , 257 Iowa 516 , 133 N. W.2d 867 (1965). 
Lindahl v. L. o. B1i1is, 236 Iowa 296, 18 N. W.2d 607 (1 945 ). A 
possibility is insu icient1 a probability is necessary. 
Burt v . John Deere Waterloo Tractor Works , 247 Iowa 691, 73 N. W.2d 
732 (l955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v . Iowa Method ist 
Hospital, 251 Iowa 375 , 101 N. W.2d 167 ( 1960 ). 

In applying the foregoing legal princ iples to the case at 
hand, it is c lear that the claimant has sustained the burden o f 
proof by establishing that his current medical abnorma lity is 
causally related to the work episode of April 2, 1982 which is 
under review. It is further clear, based upon the foregoing, 
that the cla imant's disability extends up beyond his upper 
extremity and into the shoulder thereby requiring a determination 
of the c laiman t's impairment of the body as a whole. 

As c laimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Cit Railwa Co. , 219 Iowa 587, 
593, 258 N.W. 8 , ( ) as follows: •It s therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentag es of the total physical and mental ability of a normal 
man.• 

The opin ion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 1121, 125 N. W.2d 251, 257 (1963) 
cited with approval a decision of the industrial commissioner 
for the following proposition1 

Disabil ity ••• as defined by the Compensat ion Act 
means industrial disability, although functional 
disability is an element to be consider ed ••• In 
determining industrial disability, consideration 

176 

I 

I 



•ay be given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the injury, to engage in employment for 
which he is fitted.•••• 

" 
Thia clai•ant, age 47, commensurate with his voluntary 

reduction of 20 percent in wages and in continuing his employment 
with the assistance of physical therapists has established that 
he has a functional impairment of 15 percent of the body as a 
whole. Based upon the foregoing legal principles, it is found 
that the claimant has sustained an industrial disability of 25 
percent of the body as a whole. Therefore, after taking into 
consideration all of the credible evidence contained in this 
record into account, the following findings of fact ace made: 

1. That this agency has jurisdiction of the persona and the 
subject matter. 

2. That the claimant sustained an admitted industrial 
injury on April 2, 1982. 

3. That the claimant sustained a carpal tunnel syndrome in 
1976. 

4. That the claimant was hospitalized for a week due to 
trauma due to work connected trauma in 1979. 

S. That the claimant has a functional impai rment of 15 
percent of the body as a whole. 

6. That the claimant has, through his bumping privileges, 
sought and obtained lighter duty. 

7. That claimant's voluntary change in employment duties 
has resulted in a 20 percent reduction in his wages. That the 
claimant has sustained an industrial disability of 25 percent of 
the body as a whole. 

8. That the claimant was unable to perform acts of gainful 
employment from June 3, 1982 to and including January 23, 1983 
for a period of 33 3/7 weeks. 

TSBREPORB, IT IS ORDERED that the defendant pay the claimant 
a period o( temporary total disability beginning on June 3, 1982 
and ending January 23, 1983 or a period of thirty-three and 
three-sevenths (33 3/7) weeks at the stipulated weekly rate of 
two hundred forty-seven and 74/100 dollars ($247.74). Defendant 
will receive credit for those voluntary payments previously made. 

IT IS PURTRBR ORDERED that beginning on January 24, 1983 
defendant pay claimant a period of one hundred twenty-five (125) 
weeks permanent partial disability at the stipulated rate of two 
hundred forty-seven and 74/100 dollars ($247.74) together with 
statutory interest fro• the date due. 

IT IS PURTRBR ORDBRBD that the defendant pay the following 
aed ical expenses 1 '' 

Kenneth D. Van Wyk, L.P,T, 
Dickinson County Me•orial Hospital 
Dr. C. 8. Carignan, Jr., M.D. 
Joe Borge Bak, D.C. 

$170.00 
92.00 

151.00 
33.00 

Costa in accordance with the Iowa Industrial co-isaioner 
Rule 500-4.33 are charged to the defendant. 

Defendant is ordered to file a current activities report in 
twenty (20) days fro• the ~~of this proceeding. 

Signed and filed this ..JI.. day of September, 1984. 

COMMISSIONBR 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

WILLIAM A. NUNEMANN, 

Claimant, 

: 

vs. : . . 
TONE BROTHERS, INC., 

File No. 685768 

A P P E A L 
Employer, 

and 

ST. PAUL FIRE AND MARINE 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

: D E C I S I O N 
: 

STATEMENT OP TBE CASE 

Claimant appeals from a proposed decision in review- reopening 
wherein claimant was awarded benefits based upon a finding of a 
five percent industrial disability. The record on appeal 
consists of the transcript of the review-reopening proceeding; 
claimant's exhibits 1 through 12, 14 through 18, and 20 through 
231 the depositions of claimant , Robert J. Poley, M.D., and 
David J, Wilson, D.O. (a duplicate o f claimant's exhibit 7); and 
the briefs and filings of the parties. 

ISSUES 

Appellant states the issues on appeal as: 

1. An award of five percent industrial disability 
does not fairly compensate William Nunemann for the 
effects this injury has upon his earning capacity, 
and is not supported by the record. 

2. The deputy industrial commissioner 's finding of 
fact that William Nunemann has no permanent partial 
impairment is not supported by the record. 

3. Strong policy considerations require that in 
arriving at an award of industrial disability, the 
deputy industrial commissioner must compensate the 
c laimant fairly for the future and not simply for 
the present state of the injury. 

4. It was error for the deputy industrial commissioner 
to unduly emphasize the fact that the employer 
retained William Nunemann in its labor force when 
arriving at the industrial disability award. 

REVIEW OP THE EVIDENCE 

The parties stipulate that the rate of compensation is $188.86 
per week. (Transcript, page 3) They further agree that the 
wage differential between claimant's former and present jobs is 
$.62 less per hour. (Tr., p. 49) 

Claimant was 56 years old at the time of the hearing. ee is 
married and has three children. (Tr., p. 6) Claimant quit high 
school in the eleventh grade and has had no subsequent training 
or formal education. Re served in the army with the paratroopers 
for two years and has worked primarily in general labor occupations 
that require lifting and physical strength. Be has also worked 
as a cook and a ~ag processor in a woolen mill. (Tr., pp. 18-20 ) 
Most of claimants previous jobs paid minimum wages. (Tr., p. 38) 
In February of 1970 claimant began working for defendant employer 
as a mill operator. (Tr., pp. 8, 21) Claimant testified his 
job was to assemble the mill parts, weigh the spice product, and 
pour it in the hopper for mixing or grinding. Bis duties 
included driving a forklift to move loaded bins of 1200-1300 
pound weights from one point in the processing to another. (Tr., 
PP• 21-22) Cla imant was the working foreman in the mill room 
and was responsible for overseeing the work and keeping talley 
reports. (Tr ., pp. 34-35 ) 

On October 29, 1981 claimant was loading bags of white 
pepper on the forklift. As he lifted a 180 pound bag to pour 
the pepper, he felt a pain on his right side in the ~roin area. 
(Tr., pp. 9-11) Claimant testified he finished pouring the bag 
and reported the injury to his foreman. Be was then sent to the 
office and an appointment was made to see Robert J. Poley, M.D. 
(Tr., pp. 11-12) Dr. Foley's diagnosis was right inguinal 
hernia. (Poley Deposition, p. 4) Claimant then saw his own 
doctor, Richard W. Evans, D. O., and was admitted to Des Moines 
General Hospital on November 9, 1981. (Tr . p . 12 1 Claimant's 
Exhibit 14) ' 

On November 13, 1981 a right inguinal herniorrhaphy was 
performed by David J. Wilson, D.O. (Cl . Bx. 14) Claimant was 
seen in followup through November and December of 1981 and was 
released to return to work on January 18, 1982. (Cl. Exs. 3, 
14) Following examination by Dr. Poley, it was recommended that 
since claimant had suffered previous hernias, a permanent weight 
restriction of SO pounds be imposed. (Cl. Bx. 9) Claimant's 
answers to interrogatories indicate he suffered a compensable 
double hernia injury in 1968 while working for a different 
employer• ( Interrogatory t 7) Claimant testified that he had f ]] 



surgery following the injury and returned to his regular work 
duties without restrictions. (Tr ., pp. 15-16) A work qualifica
tion form dated February 2, 1970 indicates claimant was examined 
for employment with defendant employer and was found to be 
physically qualified to work. (Cl. Ex . 22) 

Claimant testified that he returned to his old job in the 
mill room in January 1982 but was told by his supervisors he 
could no longer do his former work due to the 50 pound weight 
restriction. (Tr., p. 23) Claimant was given a dexterity test 
and then told he would have to go on the line in the packing 
room. Claimant stated he made $.62 an hour less on the new job. 
(Tr., pp. 23-25) Claimant testified the fast, steady pace of 
the line caused pain in the area of the hernia, particularly 
with lifting and bending activities. (Tr., p. 26) Be was again 
seen by Dr. Wilson in April of 1982 with a complaint of pain in 
the right inguinal area. (Cl. Ex. 3) Dr. Wilson believed the 
discomfort in the area was aggravated by long periods of standing 
or lifting and recommended that claimant be limited to light 
duties for an additional 30-60 days. (Cl. Ex. 3) Claimant 
testified he bid on a job as a logo labeler and has been working 
in the labeling department ever since. Bia duties involve 
labeling bottles and boxes, packing, and lifting boxes of 
between 30-60 pounds, (Tr ., pp. 7-8, 27, 44) Claimant stated 
he had been satisfied with his old job and testified he would go 
back to milling but for the weight restriction. (Tr. , p. 45) 
Be bid on a forklift driving job, but there was a 110 pound 
weight restriction on it. (Tr ., p. 28) Claimant stated that 
with the weight res triction placed on him, there were no better 
jobs he could do. (Tr., p. 45) 

or. Wilson reported in February of 1983 that he was unable 
to determine a physical impairment rating on claimant: 

As you know, the guides to evaluation of permanent 
impairment, published by the American Medical 
Association and disability evaluation in the Social 
Security handbook for physicians, neither give 
guidance as to the area of inpairment [sic) rating. 
Por this reason, I am unable to place a numerical 
value on the extent of Mr. Nunemann's physical 
impairment. However, I am aware of the fact that 
his job has required him to do a great deal of 
heavy lifting, and I can easily state that a second 
hernia such as Mr . Nunemann has suffered will 
significantly affect his ability to undertake this 
type of work. (Cl . Ex. 1) 

or. Wilson noted that claimant had a previous inguinal 
repair, and the incidence of a recur ring inguinal hernia increased 
the likelihood of future difficulties if claimant continued 
heavy liftinq duties. Dr. Wilson reco111J11ended a oermanent weiqh t 
restriction of no more than 20-30 pounds o f lifting. (Cl. Bx. 1) 
or. Poley testified by deposition that the two hernias claimant 
has experienced have contributed equally to his present restriction. 
(Foley Dep., p. 9) Dr. Poley found that claimant had no per■anent 
defect other than •an increased likelihood of developing another 
hernia in the future should he continue to do heavy lifting.• 
(Foley Dep., p. 10) 

Claimant testified that since his October 1981 iniury he is 
unable to do the work at home that he once did. Be clted an 
example of now finding it difficult to change a tire because of 
the lifting involved. Be also no longer chops wood for his 
fireplace. (Nunemann Dep., pp. 27-28) Claimant stated that 
when he has pain in the area of the injury, he takes Tylenol and 
hot showers after work and relaxes until the pain goes away. 
(Tr., p. 32) 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 29, 1981 ls c ausally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Bo~~•• 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility ls insu icient, a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 
732 (l95S) . The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

An injury is the producing cause, the disability, however, 
ls the result, and it is the result which is compensated . 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(196l)J Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963) . 

Industrial disability may be awarded in a case where the 
claimant has no apparent functional impairment but ls precluded 
from performing his prior job, if the situation results in a 
probable reduction of earning capacity. Blacksmith v. All
Amerlcan, Inc., 290 N.W.2d 348 (1980). 

ANALYSIS 

Claimant argues on appeal that his work injury has resulted 
in a permanent partial impairment. Be contends that the lifting 
restrictions imposed as a result of the injury have resulted in 
decreased earnings and will impede future employment opportunities. 
In addressing this question, the distinction between impairment 
and disability must be noted. A permanent impairment is a 
medical condition resulting in a functional abnormality or loss, 
as determined by a physician. It is an objective measurement of 
function and does not consider factors of age, sex or employability. 
A permanent disability is not a purely medical condition but 
represents an actual or presumed reduction in ability to engage 
in employment because of impairment, which may or may not be 
combined with consideration of other factors. 

In the instant case, there is no medical evidence of a 
functional impairment. Neither Dr. Wilson nor Dr. Poley determined 
that claimant was permanently.physically impaired as a result of 
the hernia injury: Dr. Wilson was unable to assign an impairment 
rating to claimant, and Dr. Poley found no indication of a 
•permanent defect.• 

However, as a result of the work injury, lifting restrictions 
have been reco111Dended, not because claimant is physically unable 
to lift, but as a preventative measure to subsequent reinjury. 
It vas this restriction which caused the claimant to be transferred 
to other employment and formed the basis of the deputy's finding 
of industrial disability. The court in Blacksmith, 290 N.W.2d 
348, indicated that the loss of earnings caused by job transfer 
for reasons related to work injury justified a finding of 
industrial disability . Because claimant should not lift in 
excess of 20-30 pounds, as recommended by the treating physician, 
he bas been transferred to a light duty job which pays less than 
his former work in milling. Thus the lifting restriction has 
resulted in an actual loss of earnings for claimant, and an 
analysis of industrial disability factors is proper. 

Claimant suggests that the fractional amount of this earnings 
loss (approximately eight percent) should translate into an 
equivalent percentage of industrial disability. Barning loss is 
only one factor considered in arriving at a rate of industrial 
disability. In determining the degree of disability, the deputy 
correctly veighed considerations of claimant's present job and 
wages, his age, education and work experience and found that 
claimant had incurred a five percent industrial disability. 
Claimant's contention that his award was decreased as a reward 
to defendant employer for providing work within claimant's 
lifting restrictions is a misconstruction of the effect of 
continued earnings upon compensation benefits. If, in a circum
stance where there is no permanent functional impairment following 
a work injury, the employee continues to work and receive vages, 
the impact of the injury on the worker in terms of lost earnings 
is necessarily diminished, and the extent of the industrial 
disability is lessened. In that sense, the employer benefits 
from its efforts to retain the employee. Review of the language 
of the proposed decision finds the deputy's analysis of the 
factors in the c laim to have been appropriate and without undue 
emphasis on the actions of defendant employer. 

Clalaant's final issue on appeal concerns the question of a 
compensation award that encompasses future events. Claimant has 
been fully and justly compensated for the disability as determined 
by the evidence presented. Should claimant incur subsequent 
injury due to work activities, or should he lose his employment 
as a result of his lifting restrictions , he may apply for the 
opport~nity to present evidence in support of a change in his 
award. Claimant has asserted that employment termination by 
defendant employer after the expiration of Iowa Code section 
85.26(2) is a realistic possibility. There is no evidence in 
the record to support this assertion, and benefits cannot be 
awarded on the basis of unsubstantiated predictions of employer 
conduct once the jurisdictional time period of this agency has 
elapsed. 

FINDINGS OP PACT 

1. Claimant is 56 years old and has completed ten years of 
formal schooling. 

2. Cl aimant's work experience has been in minimum wage, 
general labor positions. 

3. Claimant sustained a hernia injury on October 29, 1981 
while engaged in work activity for defendant employer. 

4 . Claimant's injury was repaired and he returned to work. 

5. Claimant had previously suffered a hernia injury while 
employed elsewhere. 

6. Claimant has lifting restrictions of 20-30 pounds t o 
prevent re-injury. 

7. Claimant has no functional impairment as a result of the 
work injury. 

8. Claimant was re-assigned to a light duty job within his 
lifting restriction. 

9. Claimant's transfer resulted in an hourly wage loss of 
$.62. 178 

10. Claimant has incurred a five percent industrial disability 
as a result of his injury and subsequent lifting restrictions. 

I 
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11. Clai mant's r ate of compensat ion is $188 .86 pe r week . 

CONCLUSIONS OP LAW 

WB.BRBPORB, c lai mant has s us t ained bis burden of proof tha t 
he incurred a work-rela t ed i njury which r es ul ted in an indus t r ial 
disability of fi ve per cent. Claimant has fai led to sustain h is 
burden of showing that he sustained a permanent impairment as a 
result of the work injur y . 

TBEREPORB , t he proposed decision of the deputy is af firmed . 

ORDER 

WBERBPORB, defendants a re her eby ordered to pay weekly 
compensation benefits unto c l aimant fo r a period of t we nty-five 
( 25) weeks at t he rate o f one hundred eighty-eight and 86/100 
dollar s ( $188.86 ) per week, acc r ued payments to be made in a 
lump sum together with statutor y interest to begin as of the 
date of t his dec ision . 

Cos ts o f this acti on are t axed aga i nst defendants. 

Defendant s are to f i le a final repor t upon completion of 
payments. 

Signed and 
. , -~/ 

f i led th is ~'-aay of September , 1984. 

ROBERT C. LANDESS 
INDUSTRIAL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

KENT ODEICIRlt , 

Clairaant, 

vs . 

WILSON FOODS CORPORATION, 

Empl oye r , 
Sel f -lnsured , 
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This is a proceeding i n review-reopening broug~t by Kent 
Od'e~i r k, cla imant, against Wilson Foods Corporation, self-insured 
employer, defendant, to r ecover addi t ional bene f its under the 
Iowa Wor kers' Compensa t i on Act fo r an injur y arising out of and 
in the cou rse of his employment on Octobe r 21 , 1981. It came on 
for hea r i ng on August 10, 198 4 at the Iowa County Courthouse in 
Marengo, Iowa. It was considered f ully submitted at that time. 

The industr ial commissioner ' s file shows a first report of 
inju r y received July 20 , 1982. On August 10, 1982 a memorandum 
of agreement was received. A f inal r epo r t shows the payment of 
hea l i ng per i od benefits and weekly benefits totaling nine 
pe r cent of the right upper extremity. 

At the time of hea r ing the parties stipulated to a rate in 
the event of an awa rd of $261.70, 

The record in this matter consists of the testimony of 
cl a imant, claimant's exhibit 1, report expense from Leland G. Hawkins, 
H.D.; cla imant's exhibit 2, medical report expense from David C. Naden, 
H.D.; claimant's exhibit 3, reports from John R. Walker, M.D., 
and James 8. Crouse, M.O.; claimant's exhibit 4, a report with 
accompanying documents from Richard F. Neiman, M.D.; claimant's 
exhibit 5, medical records from Dr. Naden; claimant's exhibit 6, 
hospital records from an admission of January 4 , 1982; c laimant's 
exhibit 7, hospital records from a hospital admission of Hay 13, 
19801 claimant's exhibit 8, a deposition of Dr. Walker; claimant's 
exhibit 9, report expenses from Dr. Walker: defendant's exhibit 
A, records from Dr. Hawkins; defendant's exhibit B, a report 
from Dr. Neiman, defendant's exhibit C, records from an electro
physiologic analysis; defendant's exhibit q, records from Dr. 
Naden; defendant's exhibit E, a report from Or. Crouse; defen-

dant ' s exhibit F, records from a hospital admission of January 
4 , 1982; and defendant's exhibit G, records from a hospitalization 
of May 13, 1980. 

ISSUES 

The sole issue in this matter is whether or not claimant is 
entitled to further permanent pa r tial disability benefits. 

STATEMENT OF THE CASE 

Thirty-one year old right-handed married claimant, ,father of 
seven children who has completed high school and two ye5rs of 
college, c~mmenced work for defendant on September 10, 1979. 
His first task was cutting out eyelids in the hog kill. He 
moved to cut ting off tainted meat from condemned heads. 

In May of 1980 he had surgery in his right wrist area which 
was performed by Dr. Naden, resulting in a W-shaped scar from 
his wrist about five inches up the arm and keeping him off work 
for five to six weeks. He was sent to popping kidneys--work 
which did not entail the use of a knife. His arm remained sore 
in this period. • 

In November of 1980 he began ham boning which he described 
as follows: Hams are on a conveyor, When a ham is taken off 
the belt, the fat is removed using a kn ife in the right hand. 
The ham is rolled over. The knife then is used to separate the 
ham into three pieces. After two weeks on ham boning claimant 
was shifted to skinning hams which he did off and on in alteration 
with ham boning depending on where he was needed. 

He noted the beginning of trouble with swelling in his right 
forearm i~ the scar 3rea. His elbow hurt. His hand began.to go 
numb. He saw the company doctor who sent him to Dr. Hawkins who 
did an EMG. He r~turned to wor k but he continued to have 
numbness, pain and loss of grip. 

Surgery was done on January S, 1982. Subsequent to the 
operation he still had loss of strength, numbness and an inability 
to straighten his arm. After being off six months, he went back 
to ham boning which he was able to do. After a week's work, 
claimant entered the hospital for forty-two days of treatment 
for an unrelated condition. 

When claimant returned to work he went to the sausage 
department where he helped pack bologna, hot dogs and lunch meat 
for four months. He was able to do this work and he was bothered 
only by heavy lifting. He tried to go back to ham boning, but 
he had trouble with his elbow and his grip gave out. Eventually, 
he was restricted from ham boning by his doctor. Claimant said 
he was having trouble with both reaching and straightening out 
his arm. It was necessary for him to move his entire body to 
reach. 

Claimant was placed on the belly vat packing hams wher e he 
was to hang hams on a tree to be moved to the smokehouse. 
Claimant testified he was unable to do the work because he could 
not extend hie arms; therefore, he was medically released from 
the department. 

Claimant's next position was back on the kil l floor removing 
tainted meat from condemned heads. He was able to do the work 
for a time, but he had pain in his elbow which shot to his hand 
and also to his shoulder. Additionally, he experienced numbness 
and weakness. 

He moved to dropping bungs--work which he did from May of 
1983 to November of 1983. He related: A hog comes down the 
conveyor. A knife with a ten inch blade is used to cut out the 
anus by making three cuts. Claimant felt weakness in the arm 
and elbow. Claimant was able to do the work when the chain was 
moying at a slower pace, but when it was speeded up, he was 
unab~e to keep pace. 

Claimant asserted that he grew tired of being in pain all 
the time. In November of 1983 a job was posted in dry salt 
which claimant signed for. A majority of the time he is using a 
hose to clean up equipment to get it ready for government 
inspection each day. For a brief period each si x months he 
trims beef, a job he attempts to avoid. Claimant expressed the 
feeling that he has a good job which he likes. 

Claimant characterized his arm as fifty percent better; 
however, he still has problems with it when he uses i t for 
strenuous _work . He has numbness from his elbow up into his 
shoulder and down into his hand. He experiences loss of grtp 
and loss of strength. Be had none of these troubles before hi s 
elbow difficulties developed. 

Claimant acknowledged ability to participate in some sporting 
activities including bowling with a tournament placement. 
Claimant claimed he bowls from his shoulder rather than his arm 
and that he does not bowl without pain. 

Claimant differentiated between the examination he had by 
Ors. Walker and Hawkins. Dr. Walker was seen in November of 
1983 at which time claimant was working at dropping bungs. Dr. Walker 
used instruments to measure both his motion and his strength. 
Re took x-rays and spent forty-five to sixty minutes in his f 79 
examination. 

Dr. Hawkins saw him on February 27, 1984. He shook claimant's 
hand and inquired about his health. He held claimant's arm in 



the air and told him he was going to take x-rays. Claimant 
estimated the time of his examinatlon at three minutes. No 
instruments were used to measure motion. His reflexes were not 
checked. Be denied that the doctor took the history shown in 
his notes and denied that they discussed his present job. 
Claimant was unable to remember what he had told the nurse. 
Clai•ant asaected that he was sensitive in his scar area at the 
time of Dr. Hawkins' examination. 

David C. Naden, M.O., saw claimant on April 25, 1980 at 
which time he had tendonitis of the extensor tendon of the 
thumb, wrist and dorsum of the right forearm. The doctor 
reco-ended at that time moving claimant to a diff~rPnt job and 
waiting three to six months to see what happened. 

Claimant returned on May 5, 1980 with redevelopment of 
inflalllllation of the synovial tissue of the extensor mechanism of 
the right forearm. 

Claimant was admitted to thP. hospital on May 13, 1980 with 
significant swelling and crepitation with docsiflexion and 
extehsion of the right thumb. There was inflammation of the 
extenspr carpi radialis longus and brevls. Oorsiflexion and 
plantar flexion in the wrist were restricted. Dr. Naden performed 
a synovectomy and exploration of the dorsal wrist area and 
release of the first dorsal compartment fiberosseous sheath 
along with removal of an accessory t e ndon and septum. 

Claimant was seen postoperatively and in early June he was 
placed in a splint. Claimant was released to return to work on 
June 23, 1980. 

or. Naden saw claimant on November 2, 1981 foll owing an 
acute flare-up of tendonitis. Claimant also complained of 
intermittent numbness in the ulnar distribution of the right 
hand. A different job was suggested. 

on August 26, 1982 or. Naden evaluated claimant's impairment 
at five percent of the right hand. Claimant's wrist flexion wa ~ 
40/80 1 his extension, 70/801 and his grlp, 70 or 80/100. 
Claimant was mainly concerned at this time with loss of motion 
and weakness in his hand and wrist. 

Leland G. Hawkins, M.D., saw claimant on November 25~ 1981 
at which time c laimant reported having numbness in his rlght 
little and ring fingers for about a year, as well as a twenty 
pound grip differential between the right and left hand. Be 
told the doctor of swelling in the area of his incision. On 
examination, no sensory loss was found. Claimant had good 
(unction of the tendons. Electromyo~raphy was ordered. 

Claimant was found to have an ulnar neucopathy at the elbow 
level . Claimant was admitted to the hospital on January 4, 1982. 
The following day an anterior transposition with medial epicon
dylectomy was done. 

Claimant was taken out of his sling in late January and 
started on elbow exercises in early February. Later biceps and 
triceps exercJses were added. Claimant had continuing inability 
to straighten his elbow. X-rays were taken on March 26, 1982 
which were interpreted as showing new bone formation like a 
myositis ossificans over the medial epicondyle. 

When claimant was released for work, he was instructed to 
return to a job which would not require complete extension. 

Claimant was referred for electrophysiology which was 
carried out on November 15, 1982. That testing was assessed as 
showing •[m)ild to moderate eight ulnar neuropathy at elbow 
level withvut evidence for deterioration when compared to the 
prior study in December 1981, and with some evidence of im
provement by EMG.• A second interpretation was •(nlo conclusive 
evidence for eight carpal tunnel syndrome with only one minimal 
abnOTmal value, namely the median distal motor latency.• 

In' a letter dated December 7, 1982 Or. Hawkins wrote: 

If you evaluate the function of loss of motion that 
he has in his elbow, the ossification over the 
medial joint line, you would obtain about a 5 
percent disability on the elbow region and the 
ulnar nerve and then lf you were to add the l oss of 
sensation in the hand and weakness that the patient 
has, one would bring this loss up to about 11 
percent of the extremity as measured at the elbow. 
This would be my disability eating for this patient. 

or. Hawkins last saw claimant on February 27, 1984. He 
noted that claimant was working with a hose rather than a knife. 
Re found full extension and flexion of the hand, full ~lexion of 
the upper extremity, a seven to ten degree deficiency 1n ex
tension and full pronation and supination. His gross grip was 
equal and his reflexes were •f ine.• The doctor gave claimant a 
four percent permanent impairment rating for loss of motion 
which he increased ten percent to allow consideration of claimant ' s 
continued fatigue and sensitivity. 

Albert R. Coates, M.O., saw claimant on February 14, 1983 
for an evaluation. Claimant complained of difficulty extending 
his arm and weakness in the arm . Claimant was described as 
having fair intrinsic function, good sensation in the hand and 
forearm and mild diffuse weakness of grip and pinch on the right. 
Passive range of motion was 27 to 135 degrees in the right elbow 
and o to 62 degrees in the right wrist. or. Coates' rating was 

14 percent of the right arm. 

In a letter dated March 15, 1983 Or. Coates explained that 
his •14 percent was a total impairment, hence any previous 
permanency that he (claimant) derived from this injury should be 
deducted from this.• 

Richard F. Neiman, M.O., examined c laimant on July 6, 1983 
and took a history of difficulty beginning as a lump in the 
forearm which was diagnosed as tendonitis and treated surgically. 
After that claimant had su rgery for an ulnae nerve block. 
Claimant complained of numbness and weakness. 

On examination, there was some weakness in Lhe Lc i ceps. Dr. Neiman 
found no evldence of ulnar neuropathy or c arpal tunnel compression. 

John R. Walker, M.O. , board certifiea orthopedic surgeon, 
saw claim~nt on November 3, 1982 and took a history of claimant's 
beginning to develop swelling in his right wrist, numbness in 
his right hand and swelling and numbness over the forearm in 
AP.ril of 1980. Be reported that De. Naden removed a cystic type 
of Iesion and rated claimant 's permanent partial disability at 
five i:iercent ~f his hand. Post surgery, claimant had worsening 
of the numbness and loss of grip. ln October of 1980 claimant 
had trouble handling his knife. 

In October of 1981 an EMG was done. An operation was 
performed in January of 1982 and thereafter claimant was unable 
to extend his arm. Re had physical therapy post surgery. 
Claimant returned to work in the sausaJe department, but his 
e lbow hurt with lifting and his whole hand began to get numb. 

Cla imant complained of an inability to fully straighten his 
elbow, swelling over his scar, frequent numbness in the eight 
hand and poor grip on the right. 

On examination, claimant's blood pressure was slightly 
elevated. The reflexes of the upper extremity were not physio
logical with the left triceps more active than the right. The 
Tinel sign was markedly positive wh ich Dr. Walker said was a 
sign of nerve irritation. Percussion caused pain, numbness and 
tingling radiating down the forearm and into the hand. Claimant 
lost fifteen degrees of extension. His grip was 70 on the right 
and 110 on the left. 

x-rays of the right wrist were normal. There was a calcifi
cation behind the medial epicondyle. 

or. walker concluded c laimant had an ulnar nerve neuritis on 
the right and a residual problem with scarring in the area of 
the flexor tendon of the wrist in the forearm and above the 
wrist. The doctor assigned an impairment eating of 27 percent 
of the right upper extremity. The doctor prescribed vitamin B. 

Claimant was seen on January 17, 1983 by or. Crouse who felt 
claimant had carpal tunnel syndrome and needed further surgery. 
or. Walker was unsure whether Or. Crouse thought the nerve 
involved in the carpal tunnel was the median or the ulnar. 

On Novem~c 2, 1983 claimant returned with complaints of an 
inability to straighten his right elbow, swelling over his 
incisional area, right elbow pain which increased with twisting 
and lifting or straining and increased numbness of the right 
hand . Claimant's numbness had increased and localized to two 
little fingers and the long finger on the right hand. Claimant 
reported quitt ing the ham boning operation. 

On examination, claimant's grip was 64 on the right and 82 
on the left. Claimant had minimal restriction of flexion and 
extension of his eight wrist with subjective numbness in the 
ulnar aspect of the right hand. Tips of the ulnar fingers were 
numb and p,inful. or. Walker felt this was a little increase in 
the ulnar nerve problem. Claimant' s reflexes had improved to 
the -point where they were equal and active. 

Th'e physician raised claimant's impairment fro11 27 to 29 
percent and agreed the increase was on the basis of subjective 
complaints. De . Walker suggested continuing vitamin B. He did 
not advise carpal tunnel surgery. He thought there was "ver y 
good possibility• that claimant had some entrapment of the 
median and possibly the ulnar nerve. 

James e. Crouse, M.O. , reported his findings in a letter 
dated January 17, 1983. Among c laiman t's complaints at that 
time were inability to fully extend the right elbow, discomfort 
in the medial aspect of the right elbow, numbness in the eight 
hand, and ·weakness in the right upper extremity . 

Claimant ' s elbow was tender. Range of motion was minus 28 
degrees extension and 140 degrees flexion. There wa s tenderness 
in the area of the elbow scar. Grip strength was slightly 
decreased on the right. There was no atrophy, reflexes were 
brisk. Both the Phalen's and Tinel ' s were positive. There was 
swelling in the area of claimant's first surgery . 

or. Crouse concluded a carpal tunnel release would relieve 

180 numbness in the hand and weakness of the grip. Using the 
orthopedic manual and based on limitation of elbow motion, 
tenderness about the elbow and numbness in the upper extremity, 
he assigned a rating of •approximately 151 of the upper ex
tremity. • 
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APPLICABLE LAW AND ANALYSIS 

The sole issue in this matter is claimant's entitlement to 
permanent partial disab lli ty benefits resulting from his October 
21, 1981 inj ury . 

The right of a worker to receive compensati on foe injuries 
sustained which arose out of and in the cour s e of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific in
juries, and the employee is not entitled to compensation except 
as provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 ( 1936). -

That a worker sustaining one of the injuries for which 
specific compensation is provided under the sta tu te might, 
because of such injury, be unable to re sume employment and 
because of his lack o f education or experience or physical 
strength or ability , mi ght be unable to obtain other employment, 
does not t 1t i tle him to be classed as totally and permanently 
disabled. Id. at 278, 268 N.W. 598. 

_Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitl ed 
only to the prescribed compensatinn. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N. W.2d 660 (1961 ). The schedule 
f ixed by the legislature inc l udes compensation for r esulting 
reduced capaci ty to l abor and earning power. Schell v. Central 
Engineering Co., 232 Io wa 424, 425, 4 N.W.2d 339 (19 42). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Ke ll~g v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964 ). 

Larson in 2 Wo rkmen 's Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses -the nature o f scheduled benefits and points out that 
•payments are not dependent on actual wage loss• and that they 
are not •an erratic deviation from the underlying principle of 
compensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such ." The theory, 
accor ding to Larson, is unchanged with the only difference being 
that " the effec t on earning capacity is a conclusively presumed 
one , instead of a specifically proved one based on the individual's 
actual wage-loss experience. • 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Icon Works , 331 N.W.2d 
116 (Iowa 1983). 

Cl aimant's impairment is to his dominant extremity. Re 
continues t o compla i n of difficulty from his elbow up into his 
shoulder and down into his hand. He claims loss of grip strength . 

In assessing the amount of claimant's permanent partial 
disability, it is necessary to decide what weight is to be given 
to the ratings of Dr. Hawkins, Coates, Walker and Crouse. 

Dr. Hawkins might under some circumstances be entitled to 
greater weight because o f hi s familiarity with cla ima nt's 
condition over the course of his treatment. Dr. Hawkins did the 
more recent evaluat ion of cla imant and his assessment wa s made 
after claimant moved to the dry salt area where he was working 
with a hose rather than a knife . The doctor's rating was ten 
percent. 

Dr . Coates did an evaluation in which he measured both grip 
strength and range o f mot ion. He arrived at a rating of fourteen 
per cent and indicated that any previous permanency should be 
deducted . 

Dr. Walker evaluated c laimant on two occasions . His history 
was slightly inaccurate based on Dr. Hawkins' notes in that he 
thought cJ - imant was kept in a sling for eight weeks and that 
physical therapy was not instituted until later . Dr. Walker 
fi;st assigned 27 percent and la ter raised that to 29 percent. 
Dr. ~alker used instruments to measure both grip and motion • . 

Dr. Crouse also made specific measurements in doing his 
assessment whic h yielded a fifteen percent rating based on t he 
orthopedic guide with specific reference to limitation of elbow 
motion, tenderness about the elbow and numbness in the upper 
e x tremity. 

Cl aimant at the time o f hearing indicated his dissatisfaction 
of Dr. Bawkins' examination because it was more summary and was 
not done with instruments as Dr. Walker 's was done . Dr. Hawkins 
was familiar wi t h c laimant's case and did not need to spend as 
much time in his evaluation. Dr. Wa lker, on the other hand, had 
a slight inaccuracy in his history . In balance, there are 
factors to recommend each impairment rating. Equal weight is 
being g iven the opinions of each of the four physicians. Giving 
equal weight to each rating results in a 15 3/4 percent rating 
to claimant's right upper extremity which entit les him to 39 . 375 
weeks of permanent partial disability. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That c laimant is thirty-one (31) years of age. 

That c laimant is r ight-handed. 

That claiman t star t ed work for defendant on September 10, 
1979. 

That in May of 1980 claimant had a synovecomy and exploration 
o f the dorsal wrist area and release of the first dorsal com
partment fibecosseous sheath along with removal of an accessory 
tendon and septum. 

That on January 5 , 1982 claimant had an anterior trans
position of t be ulnar nerve with medial epicondylectomy. 

That claimant was taken out of his s l ing on January 27, 1982 
a nd started on exercises. 

That claimant has done various jobs since his surgery. 

That claimant has been restricted from ham boning and from 
hanging hams . 

That c laimant's present job in dry salt entails use of a 
hose rather than use of a knife. 

That c laimant presently complains of numbness from his elbow 
up into his shoulde r down into his h~nd and of loss of ~rip and 
of strength. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That c laima~t has established entitlement to permanent 
partia l disability benefits for thirty-nine point three seven 
five (39.375) weeks as a result of his injury of October 21 
1981 . ' 

ORDER 
. 

THEREFORE , tT IS ORDERED: 

That defendant pay unto claimant thirty-nine point three 
seven five (39.375) weeks of permanent partial disability 
benefits at a rate of two hundred sixty-one and 70/ 100 dollars 
($261. 70). 

That defendant be given credit for amounts previously paid . 

Tha t de fendant pay amounts due and owing in a lump sum. 

That defendant pay interest pursuant to Iowa Code section 
85.30. 

That defendan t pay costs pursuant to Industrial Commissioner 
Rule 500-4.33 including report expenses from oc. Walker of 
forty-five dollars ($ 45.00) and from Dr. Hawkins of thirty-five 
dollars ($35.00). 

That defendant file a final report in ninety (90) days. 

Signed and filed this jJ_ day of August, 1984 . 

~•:kd 4,.,, if.:-, 
JiFITH ANN HIGGS ,~n 
DEPUTY I NDUSTRIAL COMM ISSIONER 
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BEPORB THE I OWA INDUSTRIAL COHHISStONER 

KENT ODEKIRK, 

Claimant, 

vs. 

WILSON FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

: 

INTRODUC'rlON 

Pile No. 632958 

R E V I 6 W -

R 6 0 P E N I N G 

D E C I sf o \N L £ 0 
~IJ<, \ 'I ,~S4 

. This is a proceeding in review-reopening brought by Kent 
Ode~irk, claimant, against Wilson Foods Corporat ion, self-insured 
employ~r, defendant, to recover additional benefits under the 
Iowa Workers' Compensation Act for an injury arising out of and 
in the course of his employment on Mar ch 6, 1980. It came on 
for hearing on August 10, 1984 at the Iowa County Courthouse in 
Marengo, Iowa. It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received Apr~l 16, 1980. On May 2, 1980 a memorandum of 
agreement was received. A final report shows the payment of 
healing period benefits and permanent partial disability of five 
percent of a right hand as well as the payment of medical 
expenses • . 

At the time of hearing the parti~s stipulated the rate in 
the event of an award should be $197.89. 

The record in this matter consists of the testimony of 
cl aiman t; c laiman t's exhibit 1, report expense from Leland G. Ha~kins, 
H.D.; claimant's exhibit 2, medical report expense from David C. Naden, 
H.O.; c laimant 's exhibit 3, reports from John R. Walker, M.D., 
and James E. Crouse, M.D.; claimant's exhibit 4, a report with 
accompanying documents from Richard P. Neiman, M. D.; claimant's 
exhibit 5, medical records from Dr. Naden: claimant ' s exhibit 6, 
hospital records from an admission of January 4, 1982; claimant's 
exhibit 7, hospital records from a hospital admission of Hay 13, 
1980; claimant's exhibit 8, a deposition of or. Walker; claimant's 
exhibit 9, report expenses from Dr. Walker; defendant's exhibit 
A, records from Dr. Hawkins; defendant's exhibit B, a report 
fro■ or. Neiman ; defendant's exhibit c, records from an electro
physiologic analysi s; defendant's exhibit D, records from Dr. 
Maden; defendant's exhibit E, a report from Or. Crouse, defen-
dant'• exhibit P, records from a hospital admission of January 
4, 19821 and defendant's exhibit G, records from a hospitalization 
of Hay 13, 1980. 

ISSUES 

The sole issue in this matter is whether or not claimant is 
entitled to further permanent partial disability benefits. 

STATEMENT OP THE CASE 

Thirty-one year old right-handed married c la imant, father of 
seven children who has completed high school and two years of 
college, co111111enced work for defendant on September 10, 1979. 
ffis first task was cutting out eyelids in the hog kill, He 
moved to cutting off tainted meat from condemned heads. 

In Hay o f 1980 he had surgery in his right wrist area which 
was performed by or. Naden, resulting in aw-shaped scar from 
his wrist about five inches up the arm and keeping him off wo rk 
foe five to six weeks. He was sent to popping kidneys--work 
wh ich did not entail the use of a knife. His arm remained sore 
in this period. 

In November of 1980 he began ham boning which he described 
as follows: Dams ace on a conveyor. When a ham is taken off 
the belt, the fat is removed using a knife in the right hand. 
The ham is rolled over. The knife then is used to separate the 
ham into three pieces. After two weeks on ham boning claimant 
was shifted to skinning hams which he did off and on in alteration 
with ham boning depending on where he was needed. 

ee no~ed the beginning of trouble with swelling in his right 
forearm in the scar area. His elbow hurt. His hand began to go 
numb. Re saw the company doctor who sent him to Dr. Hawkins who 
did an EHG. He returned to work but he continued to have 
numbness, pain and loss of grip. 

Surgery was done on January 5, 1982. Subsequent to the 
operation he still had loss of strength, numbness and an inability 
to straighten his arm. After being off six months, h~ went back 
to ham boning which he was able to do. ~fter a week's work, 
claimant entered the hospital for forty-two days of treatment 
for an unrelated condition. 

When claimant returned to work he went to the sausage 
department where he helped pack bologna, hot dogs and lunch meat 
for four months. Be was able to do this work and he was bothered 
only by heavy lifting. He tried to go back to ham boning, but 
he had trouble with his elbow and his grip gave out . Bventually, 
he was restricted from ham boning by his doctor. Claimant said 

he was having trouble with both reaching and straightening out 
his arm. It was necessary for him to move his entire body to 
reach. 

Claimant was placed on the belly vat packing hams where he 
was to hang hams on a tree to be moved to the smokehouse. 
Claima nt testified he was unable to do the work because he could 
not extend his arms: therefore, he was medically released from 
the department. 

Claimant's next position was back on the kill floor removing 
tainted meat from condemned heads. Re was able to do the work 
for a time, but he had pain in his elbow which ~hot to his hand 
and also to his shoulder. Additionally, he expe clenc e~ numbness 
and weakness. 

Be moved to dropping bungs--work which he did from Hay of 
1983 to November of 1983. He related: A hog comes down the 
conveyor . A knife with a ten inch blade is used to cut out the 
anus by making three cuts . Claimant felt weakness in the arm 
a~d elbow. Claimant was able to do the work when the chain was 
mov1ng at a slower pace, but when it was speeded up, he was 
unabl~ to \eep pace. 

Cl aimant asserted that he grew tired of be1n~ in pain all 
the time. In November of 1983 a job was posted in dry salt 
which cla imant signed for. A majority of the time he is using a 
hose to clean up equipment to get it ready foe government 
inspection each day. For a brief period each six months he 
trims beef, a job he attempts to avoid. Claimant expressed the 
feeling that he has a good job which he likes. 

Claimant characterized his arm as fifty percent better; 
however, he still has problems with it when he uses it for 
strenuous work. He has numbness from his elbow up into his 
shoulder and down into his hand. He experiences loss of ~rip 
and loss of strength. He had none of these troubles before his 
elbow difficulties developed. 

Claimant acknowledged ability to participate in some sportin~ 
activities including bowling with a tournament placement. 
Claimant claimed he bowls from his shoulder rather than his arm 
and that he does not bowl without pain. 

Claimant differentiated between the examination he had by 
Des. Walker and Hawkins. Or. Walker was seen in November of 
1983 at which time claimant was working at dropping bungs. Dr. Walker 
used instruments to measure both his motion and his strength. 
He took x-rays and spent forty-five to sixty minutes in his 
examination. 

or. Rawkins saw him on February 27, 1984. He shook claimant's 
hand and !~quired about his health. He held claimant's arm in 
the air and told him he was going to take x-rays. Clai■ant 
esti■ated the time o f his examination at three minutes. No 
instruments were used to measure motion. Ris reflexes were not 
checked . He denied that the doctor took the history shown in 
his notes and denied that they discussed his present job. 
Claimant was ~nable to remember what he had told the nurse. 
Claimant asserted that he was sensitive in his scar area at the 
time of Dr. Hawkins' examination. 

David C. Naden, H.O., saw claimant on April 25, 1980 at 
which time he had tendonitis of the extensor tendon of the 
thumb, wrist and dorsum of the eight forearm. The doctor 
cecommended at that time moving claimant to a different job and 
waiting three to six months to see what happened. 

Claimant returned on May S, 1980 with redevelopment of 
inflammation of the synovial tissue of the extensor mechanism of 
the right forearm. 

. Claimant was admitted to the hospital on Hay 13, 1980 with 
sign'ificant swelling and crepitation with dorsiflexion and 
extens.ion of the right thumb. There was inflammation of the 
extensor carpi rad ialis longus and brevis. Dorsiflexion and 
plantar flexion in the wrist were restricted. Dr. Naden performed 
a synovectomy and exploration of the dorsal wrist area and 
release of the first dorsal compartment fiberosseous sheath 
along with removal of an accessory tendon and septum. 

Claimant wa s seen postoperatively and in early June he was 
placed in a splint. Claimant was released to return to work on 
June 23, 1980. 

Dr. Haden saw claimant on November 2, 1981 following an 
acute flare-up of tendonitis. Claimant also complained of 
intermittent numbness in the ulnae distribution of the right 
hand. A different job was suggested. 

On August 26, 1982 Or. Naden evaluated claimant's impairment 
at five percent of the right hand. Claimant's wrist flexion was 
40/80: his extension, 70/ 80: and his grip, 70 oc 80/100. 
Claimant was mainly concerned at this time with loss of motion 
and weakness in his hand and wrist. 

Leland G. Hawkins, H.D., saw claimant on November 25, 1981 
at which time claimant reported having numbness in his right 
little and ring fingers for about a year, as well as a twenty 
pound grip differential between the right and left hand. Be 
told the doctor of swelling in the area of his incision . On 
examination, no sensory loss was found. Claimant had good 182 
function of the tendons. Electromyography was ordered. 
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Claimant was found to have an ulnar neuropathy at the elbow 
level. Cl imant was admitted to the hospital on January 4, 1982. 
The following day ~n anterior transposition with medial epicondylectomy 
was done. 

Claimant was taken out of his sling in late January and 
started on elbow exercises in early February. Later biceps and 
triceps exercises were added. Claimant had continuing inability 
to straighten his elbow. X-rays were taken on Harch 26, 1982 
which were interpreted as showing new bone format ion like a 
myositis ossificans over the medial epicondyle. 

When claimant was released for work, he was instn1cted to 
return to a job which would not require compl ete extension. 

Claimant was referred for electrophysiology which was 
carried out on November 15, 1982 . That testing was assessed as 
showing •tm)ild to moderate right ulnar neuropathy at elbow 
level without evidence for deterioration when compared to the 
prior study in December 1981, and with some evidence of improve
ment.by EHG .• A second interpretation was "[n)o conclusive 
evidence for right carpal tunnel syndrome with only one minimal 
abnormal value, namely the median distal motor latency.• 

In a letter dated December 7, 1982 Dr. Hawkins wrote : 

If you evaluate the function of loss of motion that 
he has in his elbow, the ossification over the 
medial joint line, you would obtain about a 5 
percent disability on the elbow region and the 
ulnar nerve and then if you were to add the loss of 
sensation in the hand and weakness that the patient 
has, one would bring this loss up to about 11 
perce~t of the extremity as measured at the elbow . 
This would be my disability rating for this patient. 

Dr. Hawkins last saw claimant on February 27, 1984. He 
noted that claimant was work ing with a hose rather than a knife. 
He found full extension and flexion of the hand, full flexion of 
the upper extremity, a seven to ten degree deficiency in extension 
and full pronation and supination. His gross grip was equal and 
his reflexes were "fine." The doctor gave claimant a four 
percent permanent impairment rating for loss of motion wh ich he 
increased ten percent to allow consideration of claimant's 
continued fatigue and sensitivity. 

Albert R. Coates, H.D., saw claimant on February 14, 1983 
for an evaluation. Cl aimant complained of difficulty extending 
his arm and weakness in the arm. Claimant was described as 
having fair intrinsic function, good sensation in the hand and 
forearm and mild diffuse weakness of grip and pinch on the right. 
Passive cange of motion was 27 to 135 degrees in the right elbow 
and Oto 62 degrees in the right wr1st. Dr. Coates' rating was 
14 percent of the right arm. 

In a letter dated Harch 15, 1983 Dr. Coates explained that 
his • 14 percent was a total impairment, hence any previous 
permanency that he (claimant) derived from this injury should be 
deducted fro~ this .• 

Richard F. Neiman, H.D., examined claimant on July 6, 1983 
and took a history of difficulty beginning as a lump in the 
forearm which was diagnosed as tendonitis and treated surgically . 
After that claimant had surgery f or an ulnar nerve block. 
Claimant complained of numbness and weakness. 

On examination, there was some weakness in the triceps. Dr. 
Neiman found no evidence of ulnar neuropathy or carpal tunnel 
compression, 

John R. ~alker, H.D., board certified orthopedic surgeon, 
saw cl aimant on November 3, 1982 and took a history of claimant 's 
beginning to develop swelling in his right wrist, numbness in 
his·right hand and swelling and numbness over the forearm in 
April.of 1980. He reported that Dr. Naden removed a cystic type 
of lesion and rated claimant ' s permanent partial disability at 
five percent of his hand. Post surgery, c laimant had worsening 
of the numbness and loss of grip . In October of 1980 claimant 
had trouble handling his knife . 

In October of 1981 an EHG was done. An operation was 
performed in January of 1982 and thereafter claimant was unable 
to extend his arm. He had physical therapy post surgery. 
Cl aimant returned to work in the sausage department, but his 
elbow hurt with lifting and his whole hand began to get numb. 

Claimant complained of an inability to fully straighten his 
elbow, swelling over his scar, frequent numbness in the right 
hand and poor grip on the right. 

On examination, claimant's blood pressure was slightly 
elevated. The reflexes of the upper extremity were not physio
logical with the left triceps more active than the right. The 
Tinel sign was markedly positive which or. Walker said was a 
sign of nerve irritation. Percussion caused pain, numbness and 
tingling radiat ing down the forearm and into the hand. Claimant 
lost fifteen degrees of extension. His grip was 70 on the right 
and 110 on the left. 

X-rays of the right wrist were normal . There was a calcifi
cation behind the medial epicondyle. 

Dr. Walker concluded claimant had an ulnar nerve neuritis on 
the right and a residual problem with scarring in the area of 

the flexor tendon of the wrist 
wrist. The doctor assigned an 
of the right upper extremi ty. 

in the forearm and above the 
impa1rment rating of 27 percent 
The doctor prescribed vitam1n 8 . 

Cl aimant was seen on January 17, 1983 by Dr . Crouse who felt 
c laimant had carpal tunnel syndrome and needed further surgery. 
Dr. Walker waij unsure whether Dr. Crouse thought the nerve 
involved in the carpal tunnel was the median or the ulnar. 

On November 2, 1983 claimant returned with complaints of an 
inability to straighten his right elbow, swelling over his 
incisional area, right elbow pain which increased with twisting 
and lifting or straining and increased numbness of the right 
hand. Claimant's numbness had increased and localized to t wo 
little fingers and the long finger on the right hand. Claimant 
reported quitting the ham boning operation. 

On examination, claimant's grip was 64 on the righ t and 82 
on the left. Claimant had minimal restriction of flexion and 
extension of his right wrist with subjective numbness 1n the 
ulnar aspect of the right hand. Tips of the ulnae fingers were 
numb"and painful. Dr. Walker felt this was a little increase in 
the ul~ar nerve problem. Claimant's reflexes had improved to 
the point where they were equal and active. 

The physician raised claimant's impa1rment from 27 to 29 
percent and agreed the increase was on the basis of subjective 
complaints. Dr. Walker suggested continuing vitamin B. He did 
not advise carpal tunnel surgery. He thought there was "very 
good possibility• that claimant had some entrapment of the 
median and possibly the ulnar nerve. 

James B. Crouse, H.D., reported his findings in a letter 
dated January 17, 1983. Among claimant's complaints at that 
time were inability to fully extend the right elbow, discomf~rt 
in the medial aspect of the right elbow, numbness in the right 
hand, and weakness in the right upper extremity. 

Claimant's elbow was tender . Range of motion was minus 28 
degrees extension and 140 degrees fl~xion. There was tenderness 
in the area of the elbow sc3r. Grip strength was slightly 
decreased on the right. There was no atrophy; reflexes were 
brisk. Both the Phalen's and T1nel ' s were positive. There was 
swelling in the area of claimant's first surgery. 

Dr. Crouse concluded a carpal tunnel release would relieve 
numbness in the hand and weakness of the grip. Using the 
orthopedic manual and based on limitation of elbow motion, 
tenderness about the elbow and numbness in the upper extremity, 
ht? assigned a rating of "approximately 15\ of the upper ex
tremity. • 

APPLICABLE LAW AND ANALrSIS 

The sole issue in this matter is claimant's 
further permanent partial disability benefits. 
has been paid for five percent of a hand. 

entitlement to 
Claimant previously 

The right.of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272 268 
N.W, 598 (1936). 

That a worker sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because of such injury, be unable to resume employment and 
because of his lack of education or expe r ience or physical 
strength or ability, might be unable to obtai n other employment, 
does not entitle him to be classed as totally and permanently 
di.sa.bled., Id. at 278, 268 N.W. 598. 

W~ere the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N.W.2d 660 (1961). The schedule 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (1942). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W. 2d 667 (196 4 ). 

Larson in 2 Workmen's Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses the nature of scheduled benefits and points out that 
•payments are not dependent on actual wage loss" and t hat they 
are not "an erratic deviation from the underlying pr inc ipl e of 
compensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged with the only difference being 
that " the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience." 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Icon Works, 331 N.W.2d 
116 (Iowa 1983). 

Claimant testified that after his surgery he had soreness in 18]1 
his arm. Post surgery, he developed a condition which resulted 
in the anterior transposition of his ulnar nerve as well as a 



medial epl ~ondylectomy. Immediately prior to his first surgery, 
claimant's complaints were of inflammation in the synovial 
tissue of the extensor mechanism of the right forearm. The 
postoperative diagnoses for claimant's condition were synovitis 
of the extensor tendons of the right forearm and OeQuervian's 
disease. An incision was made in the forearm. The doctor 
worked in the.area of the abductor to the thumb and extensor. 
surgery also was done in the area of the extensor carpi radialis 
brevis and longus. or. Naden 's final diagnoses were of • (s)tenosing 
tenosynovitis of the first dorsal compartment of the right 
wrist• and •(s)ynovitis of the extensor tendons of the dorsum of 
the eight arm.• or. Naden's evaluation included checking motion 
o f the wrist and grip strength of the hand. Claimant's concern 
at that time, according to the doctor's notes, was loss of 
motion and weakness in the right hand and wrist. Or. Naden's 
rating was to the hand. 

This case is complicated by the subsequent development of 
trouble in claimant's right elbow. Although there is some 
evidence, foe instance the location of the scar, that claimant 
ha~ disability to his arm as a result of his Mar ch 6, 1980 
inju'ry, claimant's burden is a preponderance. The evidence does 
not al~ow a finding of impairment to the right arm as OPJ;><>Sed to 
the right hand. As defendant has paid the five percent impairment 
found by Dr. Naden, no additional award can be made in this 
decision. 

FINDINGS OP PACT 

WHEREPORB, IT IS POUND: 

That is claimant is thirty-one (31) years o f age. 

That c laimant is eight-handed. 

That claimant started wo rk foe defendant on September 10, 
1979. 

That prior to surgery claimant had inflammation of the 
synovial tissue of the extensor mechanism of the right forearm . 

That in May of 1980 claimant had a synovectomy, an exploration 
of the dorsal wrist area and release of the first dorsal compart
ment fiberosseous sheath along with removal of an accessory 
tendon and septum. 

That the postoperative diagnoses for claimant were synovitis 
of the extensor tendons of the right forearm and DeQuervian's 
disease. 

That on January 5, 1982 claimant had an anterior transposition 
o f the ulnar nerve and a medial epicondylectomy. 

That c'aimant presently complains o f numbness from his elbow 
up into hi■ shoulder and down into his hand and of a loss of 
grip and of ■trength. 

That when claiaant was seen by or. Haden in August of 1982 
his main concern was of loss of motion and weakness of his right 
hand and wrist. 

That Dr. Naden assessed claimant's impairment to his hand. 

CONCLUSIONS OP LAW 

THBRBPORB, IT IS CONCLUDED: 

That claiaant has shown entitlement to permanent partial 
disability relating to his injury of March 6, 1980 of five 
percent (51 ) of a hand and that 11111ount has been paid by defendant. 

ORDER 

TUBRBfORB, IT IS ORDERED: 
• 
Th~t claimant take nothing from these proceedings. 

That defendant pay costs pursuant to Industrial Co11missioner 
Rule 500-4.33 including the ten dollar ($10.00) fee for a report 
from or. Haden. 

Signed and filed this .J1.... day of August, 1984. 

JiioifTI HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMI SSIONER 

ANTHONY E. PALMER, 
Claimant, FILED 

1iua 3 ffl4 vs. 

NORWALK COMMUNITY SCHOOL 
DISTRICT - LAKEWOOD 
ELEMENTARY SCHOOL, 

: 
IOWA IHDUSIRIAL COMMISSI0HE.R 

Employer, 

and 

EMP LOYERS MUTUAL CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 482030 
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INTRODUCTION 

This matter was remanded by the Polk County, Iowa, district 
court to the industrial commissioner. Prior to that, a proposed 
agency decision awarded benefits to the conclusively presumed 
dependents of Dian Palmer, the deceased employee. On December 
29, 1981, a final agency decision by the undersigned deputy 
industrial commissioner denied benefits for claimants because 
they had not shown a causal connection between the work and the 
death. 

Claimants appealed to the district court and ther pplied 
for leave to present additional evidence, stating th, r. 
Donald J. Tesdall would clarify his testimony about the causal 
relationship and that there was new evidence available to the 
medical community which was not available at the time of the 
hearing of October 1, 1980. A remand was ordered February 4, 
1983 as follows: 

1. That this cause is hereby remanded to the 
Industrial Commissioner for presentation of the 
evidence sought to be presented by the Petitioner's 
Application for Leave to Present Evidence. 

2. That such evidence will be accepted by the 
Industrial Commissioner or other qualified person 
desiqnated bv him. 
3. That upon presentation of such additional 
evidence, the Industrial Commissioner may either: 
(l} modify its prior decisioh by reason of such 
additional evidence, or (2) affirm its previous 
decision. 

4 . That in either event, the Industrial Commis
sioner shall file with this Court any such ad
ditional evidence as well as any modifications, new 
findings or decision. 

5. That the Industrial Commiss1oner shall notify 
by mail, all parties involved of any new f1ndings 
or dec.sion. 

Once again under the provisions of S86.3, Code of Iowa, the 
commissioner appointed the undersigned deputy industrial commis
sioner to issue the final agency decision on appeal in this 
matter . 

Defendants also moved to be allowed to present additional 
evidence, which motion was denied by the undersigned as not 
being included in the remand order. However, upon application 
to the district court, that court ruled in defendants favor as 
follows: "The Court, after reviewing the respective parties 
briefs, hereby sustains the Respondent's application to present 
additional to the extent that said evidence is to rebut any new 
evidence which the Petitioner introduces under Judge Bergeson's 
order granting the Petition (sic) application for leave to 
present additional evidence.• 

As a result of the foregoing, three depositions were taken: 
The discovery deposition of Dr. Donald Tesdall, the evidentiary 
deposition of Or. Tesdall, and the evidentiary deposition of Or. 
Alexander Ervanian. The record foe this remand decision is 
considered to be the two evidentiary depositions (those of or. 
Tesdall of August 30, 1983 and of Dr. Ecvanian of November 9, 
1983) plus the exhibits attached to those depositions. Also 
the original record has been reviewed, and the new evidence has 
been reviewed along with the original evidence, all of which has 
been considered in reaching this remand ~ecision. 

EVIDENCE PRESENTED 

The facts and circumstances have been su-acized in the 
past, but, in light of the new ev1dence, they should again be 
revieved. 

The deceased, Dian E. Palmer, was a lady 31 years old, 
married and with a family who did part-time custodial work at 1U 
the employer's school. On November 29, 1977, she and her 
four-year-old son, Scott Palmer, went to the school where she 
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intended to do her work . She could not open the school doors 
and was angry because of that. She went on to the school 
grounds to lower the flag but died before doing anything else. 

The only eye witness, four-year-old Scott Palmer, testified 
at the hearing when he was seven years old: 

(S)he tried--she went to try the front door-- Well, 
she opened--she tried to open the back door and 
that wouldn't work: and she tried to open the front 
and it wouldn't work. 

Q. Do you know why the back door wouldn't open? 

What did she try to do? 

A. She hit it with her-- She went like that 
(indicating' and hit it, and then she went to the 
front. 

o. Now, did she put the key in the lock? 

A. Yes, she tried. 

o. And she couldn't get it to turn: is that what 
happened? 

A. (The witness nodded affirmatively.) 

Q. Did che tell you at any time that she was hurt: 
that she felt bad? 

A. No, but she said she had pains. 

Q. When did she say that? 

A. When-- She said she wanted to go over to the 
flagpole and take it down: and after she hit it, 
she started getting pains. 

o. 
A. 

o. 
A. 

o. 
A. 
on 
in 

o. 

After she hit what? 

That door. 

Did she say where it hurt? 

(The witness nodded negatively.) 

What did you do after you left the door? 

She got kind of dizzy and she hit the flagpole 
her head and started walk ing over and she f ell 
the grass. 
Then what did you do? 

A. Ber purse was out in front of her and her 
glasses, and all that, and I stayed up there, and I 
had her purse on my stomach so no one would grab it 
if someone came. 

o. Di· you stay with her then? 

A. (The witness nodded affirmatively.) 

o. Did someone find you later? 

A. No-- Yes. A little bit later my grandpa came 
up. (Tr., pp. 7-8 11. 7-25 and 1-15) 

o. Scotty, did your mom get real mad at the door? 

A. Uh-huh. 

o. I didn't hear what you said. 

A. Uh-huh. (Tr., p. 11 11. 9-12) 

Donald Tesdall, M.D., testified that he is a diplomate of 
the American Board of Family Practice. (Or. Tesdall's prior 
testimony was by deposition of January 23, 1981. References to 
Or. Tesdall's testimony in the matter of this remand will be 
found in a deposition of August JO, 1983.) or. Tesdall testified 
(Oep., 7-12) as to decedent's problems with chest pain. The 
first complaint was on November 19, 1975 and was believed by Dr. 
Tesdall to be due to anxiety. Then, although Dr. Tesdall did 
not see her, she also complained of chest pain at the emergency 
room of Lutheran Hospital in Des Moines on November 23, 1975. 
Dr. Tesdall said that the diagnosis at that time was costochondritis 
(infla-ation of the rib ca rtilage). 

De. Tesdall again saw decedent for chest pains on December 
l, 1976 at wh ich time she was improved, however. She was 
hospitali zed at Lutheran Hospital from January 27 to February 9, 
1976 for nausea and vomiting. At that time the diagnoses were 
"probably duodenal ulcers, tension headaches and reactive 
depression. • (Tesdall dep., p. 8 11. 20-21) Or. Tesdall saw 
decedent again in August 1976 because of nausea, voaiting and 
occasional chest pain. She was hospitalized froa Noveaber 10 to 
Dece•ber 1, 1976 foe depression, auscle contraction, headaches 
and acute gastritis. Or. Tesdall again saw decedent on August 
10, 1977 for depression and difficulty in sleeping. At that 
t1■e, decedent was started back on antidepressants and had been 
referred to a psychiat1ist. The medication was stated to be 

Elavil (Tesdall dep., p. 10 l. 15). Decedent was hospitalized 
again because of nausea and vomiting September 6 to 11, 1977. 
The diagnoses were "(aJbdominal pain and vomiting second~rv to 
gastritis, mixed anxiety, distressive ceactions, tension headaches, 
incomplete emptying of the bladder secondary to medication side 
effects.• (Tesdall dep., p. 10-11 1. 25 and 1-3) 

De. Tesdall saw decedent on October 24 , 1977 for depression, 
headaches and abdominal pain and on November 1, 1977 "in the 
emergency room at Lutheran because of chil ls, shortness of 
breath and dry, non-productive cough. ~t that time she also 
complained of substernal chest pain with the coughing." (Tesdall 
dep., p. 11 11. 17-21) 

or. Tesdall was extensively examined and c ross-examined on 
the question of the cause of Dian Palmer's death. In essence, 
his testimony in the deposition of August JO, 1983 firmly shows 
that he was of the opinion that a causal relationship existed 
between Dian Palmer's work activities on November 29, 1977 and 
her death. 

With respect to his prior testimony of January 23, 1981, he 
stated: "I felt the most likely reason for her death was 
coronary artery spasm which had triggered ischemia, which had 
triggered some type of electrical phenomena, which resulted in 
ventricular fibrillation.• (Tesdall dep., p. 12 11. 21-14) He 
also stated with respect to his prioc testimony: "I remember 
mentioning anger but having the possibility -- I stated that 
anger does increase adrenalin. It makes it more likely to get 
angina. That was my statement at that time on page 34 ." 
(Tesdall dep., p. 1411.9-12) 

or. Tesdall was then asked "in retrospect," as to the cause 
for her prior chest pains: "Yes. I believe that she has had 
chest pain intermittently ever since 1975 and a lot of times 
those chest pains were associated with abdominal pains and! 
guess I probably passed them off as emotional rather than real, 
as far as organic basis.• (Tesdall dep., p. 14 1. 24, p. 15 11. 
16-20) Then, Or. Tesdall was asked his present opinion as to 
the cause of death: 

A. I feel that she had coronary artery spasm 
resulting in ischemia resulting in ventricular 
fibrillation. 

o. What was the ultimate result in your opinion of 
that ventricular fibrillation? 

A. I feel that the anger that she had of not being 
able to get into the school triggered the episode. 

o. Doctor, based upon the Dian Palmer woman's 

history, your examination and treatment of her as 
her treating physician, do you have an opinion 
based upon a reasonable medical certainty as to the 
cause of the coronary artery spasm? 

A. Yes, sic. The anger I feel was the cause of 
the coronary spasm. 

Q. Agdin, Doctor, based upon Dian Palmer's history, 
your examination and treatment of her as her 
treating physician and your education and experience 
since the date of her death, do you have an opinion 
which you could express foe us today based upon a 
reasonable medical certainty as to whether or not 
she suffered from coronary artery spasm prior to 
the date of her death? 

A. I believe she hadn't, but she had episodes of 
spasm which is called primzmetal, • . (Tesdall 
dep., pp. 17-18 11. 22-25 and 1-21 

On cross-examination, Or. Tesdall conceded there was no 
objective evidence which would show a coronary spasm, arrhythmia 
or an ectopic beat and that the autopsy does not show a cause of 
death. (Tesda ll dep., p. 27 11. 5-9 and p. 29 11. 4-9) Dr. 
Tesdall also assumed from his understanding of the facts that 
decedent complained of chest pain just prior to her demise. 
(Tesdall dep., p. 33 1 . 8 and p. 34 1. 10) 

Alexander Ervanian, M.O., a specialist in pathology and in 
nuclear medicine, testified on behalf of defendants. With 
respect to the cause of death, he testified: 

Q. Doctor, after reviewing the medical examiner's 
report, the depositions of Ors. Wooters and Lacsina, 
and the autopsy protocol, wh i ch was included, are 
you able to say, with reasonable medical certainty, 
the cause of death in Dian Palmer? 

A. No. 

O. Why do you say that? 

A. There is no defined cause of death in that 
autopsy. 

o. Apart from the autopsy, is there any way to 
say, with reasonable medical certainty, tbe cause 
of death in Dian Palmer? 

A. No. 



Q. 00 you have ceasons for saying that? 

A. Yes. 

Q. What are your reasons? 

A. Dian's death was not observed. We don't know 
the method of her clinical death. We have no 
clinical information on her, nothing in the autopsy 
to indicate how she died. (Brvanian dep., pp. 7-8 
11. 15-25 and 1-7) 

He stated that De. Tesdall was "uncommonly certain that 
death was caused by coronary spasm. In ordec to buttcess that 
viewpoint, he has given some articles in reference to it. • 
(Ervanian dep., p. 9 11. 19-21) With respect to those articles, 
which are a part of the record, Dr. Brvanian testified: 

A. They were-- As a matter of fact, when I read 
these articles, they were quite to the contrary to 
what or . Tesdall said for a variety of reasons. He 
selected small portions out of some of these 
articles to indicate coronacy spasm plays a role in 
sudden death. Be totally ignoced these articles in 
his testimony--those portions which talk about 
coronary spasm and indicati that coronary spasm, if 
it causes death, is always related to coronacy 
atherosclerosis. The autopsy in this case clearly 
indicates this woman did not have coronary athero
sclerosis. There are other areas of these articles 
that indicate the kind of patient who gets coronary 
spasm, symptoms associated with coronary spasm. 
None of these existed in the patient involved in 
this case, Dian Palmer. 

Q. Was there any evidence at the time of autopsy, 
Doctor, of coronary atherosclerosis in Dian Palmer? 

A. None. (Ervanian dep., pp. 11-12 11. 19-25 and 
1-11) 

On cross-examination, Dr. Brvanlan was asked about the 
possibility of pure coronary vasospasm, that ls, without athero
sclerosis. He testified that such vasospasm is rare but conceded 
that •rare• means a possibility. (Ervanian dep., p. 35 11 . 10-16) 

Then, again testifying on cross-examination as to the cause 
of Dian Palmer's death, De. Brvanian testified: 

o. In the absence of atherosclerosis, is there any 
better cause of death known to you than the one 
that De. Tesdall expressed? Is there any more 
probab4e in your opinion? 

A. God, I don• t know. I just don't know. I 
really don't know because anything more probable or 
more likely--1 don't have the remotest idea of why 
that patient died. I've been in that position more 
than once. I think most pathologists have been. 
There la a well known residue of cases that even 
after ►he most exhaustive examination you don' t 
know why they died. Sometimes you're just stuck 
with that. (Ervanian dep., pp. 52-53 11. 24-25 and 
1-9) 

ISSUES PRESENTED 

Claimant states the issues: 

I. The testimony of Dr. Alexander Ervanian, M.D. 
is not within the scope of the *limited remand* 

pursuant to IOWA CODE Section 17A.19(7). 

II. The additional testimony of De. Donald J. 
Tesdall, M.D., conclusively establishes by a 
preponderance of the evidence that Dian Palmer's 
death arose out of, and in the course of her 
employment with the Defendant, Lakewood Elementary 
School. 

APPLICABLE LAW 

Section 17A.19(7), Code of Iowa, states: 

In proceedings for judicial review of agency action 
a court may hear and consider such evidence as it 
deems appropriate. In p.roceedings for judicial 
review of agency action in a contested case, 
however, a court shall not itself hear any further 
evidence with respect to those issues of fact whose 
determination was entrusted by Constitution oc 
statute to the agency in that contested case 
proceeding. Before the date set foe hearing a 
petition for judicial review of agency action in a 
contested case, application may be made to the 
court for leave to present evidence in addition to 
that found in the record of the case. If it is 
shown to the satisfaction of the court that the 
additional evidence is material and that there were 
good reasons for failure to present it in the 
contested case proceeding before the agency, the 
court may order that the additional evidence be 
taken before the agency upon conditions determined 
by the court. The agency may modify its findings 

and decision in the case by reason of the additional 
evidence and shall file that evidence and any 
modifications, new findings, or decisLon with the 
reviewing court and mail copies of the new findings 
or decisions to all parties. 

The remand order has been stated above. 

Claimant must show that Dian Palmer's death was probably 
caused by the work: possible cause is not sufficient. Burt v. 
John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 
(1955); Pord v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949) and 
Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 
35 (1934). Matters of causal relationship are essentially 
within the realm of expert testimony. Bradshaw v. Iowa Methodist 
Hoseital, 251 Iowa 375, 101 N.W.2d 167 (1960). •The incident or 
activity need not be the sole proximate cause, if the injury is 
directly traceable to it.• Holmes v. Bruce Motor Prei ht Inc., 
215 N.W.2d 296, 297 (Iowa 19 ); Lan¥ or v. ~e ar Excavating, 
Gradini, Inc., 191 N.W.2d 667 (Iowa971). 1 A cause is proximate 
1f it s a substantial factor in bringing about the result.• 
Blackemith·v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 
1980 l. 

ANALYSIS 

Claimant's first issue concerns the scope of the testimony 
of De. Ervanian, claimant arguing that De. Ecvanian's testimony 
should not be allowed to "controvert the existing record." 
(Claimant's brief, p. 6) Defendants obvious purpose in eliciting 
the testimony of Or. Ervanian was to controvert the testimony of 
or. Tesdall, and that seemed to be within the scope of the 
district court ruling which allowed defendants to present 
further evidence. Therefore, the evidence in the deposition has 
been taken as a part of the record and considered along with the 
other evidence in reaching this decision. Claimant's objection 
to the testimony on pages 9, 10 and 14 of the Ervanian deposition 
ace hereby overruled. 

The second issue recited by claimant encompasses most of the 
issue that occasioned this remand. The issue may be somewhat 
differently stated: Whether or not the evidence of Ors. Tesdall 
and Ervanian, when considered along with all the other evidence, 
should occasion a change in the prior decision of the undersigned. 
It should be said, first, that this is a case wherein one is 
basically dependent on the opinion of the experts. The learned 
articles which have been made a part of the record are informative,' 
as far as they go, but it is the experts• opinions with respect 
to those articles, and otherwise, that determine the case. 

Or. Tesdall's new deposition is persuasive evidence and, 
standing alone, could turn the case in favor of the claimant . 
However, looking at the prior record, one sees that Paul Prom, 
M.D., a qualified internist, was unable to state a cause of 
death (From dep., p. 13 1. 18), and that Emanuel Lacsina, M.D., 
a pathologist and autopsy suregeon in this case stated that no 
single gross anatomic finding could explain the cause of death. 
(Lacsina dep., p . 4 11. 7-9) Aleo, Richard Wooters, M.O., the 
Polk County medical examiner testified that the diagnosis of 
cardiac arrhythmia simply meant that the heart stopped because 
of a problem with electrical activity in the heart: 

The Ca"Se of death that 1 listed on the death 
certificate was cadiac arrhythmia. In this par
ticular case it was more of an exclusion--diagnosis 
by exclusion. In other words, the autopsy revealed 
no apparent anatomical cause of death. There were 
no signs of injuries. There was no obvious heart 
attack or brain hemorrhage, the things that one 
can--tangible, visible things that one can connect 
with a natural cause of death1 therefore, I con
cluded by process of elimination that the cause of 
death was cardiac arrhythmia, which simply means 
that the electrical activity of the heart goes 
amiss and results in stoppage of the heart, and 
death. (Wooters dep., p. 6 11 . 1-12) 

Further, Dr. Ervanian is firmly of the opinion that there 
was no causal relationship between the work and the death. 
Since, in the prior decision, one has already discounted the 
opinion testimony of or. Garfield, the psychologist, there are 
three pathologists and one internist all of whom firmly deny a 
causal relationship, on the other hand Dr. Tesdall believes that 
the relationship exists. Considering the array of expert 
testimony and the undoubted conclusion that the autopsy simply 
did not sho,,the cause of death, one must find that no causal 
relationship exists. 

One final point needs to be made. De. Tesdall stated that 
hie opinion was at least in part based on the fact that decedent 
had chest pain (Tesdall dep., p. 33 l. 8). As Dr. Tesdall 
recognizes (Tesdall dep., p. 34 11. 9-12), that history could 
only have come from the deceased's son, Scott Palmer. A thorough 
examination of the boy's testimony reveals that the deceased did 
not state the location of her pain. (Tr., p. 8 11. 3-4) Of 
course, an expert's opinion which is based upon an incomplete 
history is not binding upon this deputy industrial commissioner. 
Bodish v. Piecher, Inc., 257 Iowa 516, 522, 133 N.W.2d 867 
(1965). See also Musselman v. Central Tele hone Co . , 261 Iowa 
352, 360, 154 N.W.2d 2 (19 7). It seems tat Dr . Tesdall was 
working with a very sketchy and incomplete history, as were all 
the other doctors. His assumption that decedent had chest pains 
before she died was unwarranted, especially in light of the fact 
that her medical history showed pc ior serious abdominal pains as 18~ 
well as chest pains. 

I 
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Finally, claimant in his brief argues that where an empl oyee 
is found dead in a place where he or she might reasonably be 
located because of the performance of his or her duties, there 
is a presumption that the death arose out of the employment . 
(Citations omitted) None of the parties to this case point out 
that the Iowa co~rt has specifical ly rejected that doctrine. 
Sarks v. Consol1dated Ind. Coal Co., 195 Iowa 33 4, 190 N.W. 593 
(19 ). See a so Bush ng v. Iowa R & L Company, 208 Iowa 1010, 
226 N.W. 719 (1929). Thus, no presumption that the death arose 
out of the employment operates in claimant's favor . 

Dian Palmer's death indeed was tragic and unfortunate, but 
claimant bas the burden of proof to show a causal relationship 
between the work and the death and has been unable to do so in 
this case. 

ADDITIONAL FINDING OP FACT 

The evidence taken upon remand by the order of the district 
co~ct shows that De. Tesdall was of the opinion a causal relationship 
ex1sted between the work and the death of Dian Palmer, whereas 
De . Ervanian was of a contrary opinion. 

De. Tesdall's opinion was based in part upon an erroneous 
assumption that decedent complained of chest pain before her 
death, whereas the record shows she only complained of pain. 

When the testimony of De. Tesdall is compared to that of Des. 
From, Ervanian, Lacsina, and Wooters, it is concluded the cause 
of the death of Dian Palmer is unknown. 

CONCLUSION OP LAW 

WHEREFORE, the previous decision of the undersigned deputy 
industrial commissioner is hereby confirmed. 

.z,J_ 
Signed and filed this J - day of August, 1984. 

~~ ~RANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 
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10WA INDUSTRIAL COMMISSIONER 

------------ -------------------------
By order of the industrial commissioner filed Mar ch 8, 1984 

the undersigned deputy industrial commissioner has been appointed 
~nder the provisions of 586.3, Code of Iowa, to issue the final 
3gency decision on appeal in this matter. Claimant appeals from 
3 review-reopening decision. 

The record on appeal consists of the transcript1 claimant's 
?xhibits 1 through 7, inclusive; and defendants' exhibit 1 
through 3, all of which evidence was considered in reaching this 
f inal agency decision. 

The outcome of this appeal decision will be the s ame as that 
reached in the review-reopening decision. 

ISSUES 

A review-reopening decision ordered defendants to pay 
:laimant for a 95 percent disability to the body as a whole for 
industrial purposes for a period of 475 weeks. 

Cl aimant states the issues thus: "A. Issue one - ls the 
: laimant permanently and totally disabled? B. Issue two - Ras 
:he healing period terminated?" 

Defendants, who did not appeal , argue that the award should 
,e reduced by 100 weeks.They also argue that claimant did not 
>ring up the healing period issue in the hearing process and 
1hould be precluded from doing so now . Defendants' argument 
:hat the award should be reduced 100 weeks is a pact of the 
>verall issue of claimant 's disability and will be considered as 

'. 

a pact thereof. As foe the healing period argument, although 
not brought up prior to the appeal, it will be considered 
briefly because the review for this final agency decision is de 
novo. 

EVIDENCE PRESENTED 

Claimant was injured on February 3, 1976 wh ile working on a 
construction project. A wall weighing almost 1,000 pounds 
flipped over and struck c laimant on the shoulder blades. 

At the time of his discharge from the hospital on ~ay 7, 
1976, the final diagnoses were made: 1. Cauda equina lesion 
due to fracture dislocation of L-1, incomplete motor and sensory. 
2. Neucogenic bowel and bladder. J. Bladder stones. 

Claimant has been treated at the Craig Hospital in Englewood, 
Co lorado. The postoperative diagnoses of September 2, 1980 
stated: 

1. Fracture dislocation, T-12, L-1, status post 
Harrington Rod fixation and fusion. 

2. Paraparesis (a slight degree of paralysis, 
affecting the lower extremities), L-4 last fully 
preserved motor segment with distal spacing and 
saddle anesthesia, L-3 last fully preserved sensory. 

3. Neurogenic bladder, previously reported as 
being flaccid. 

4 . Neurogenic sphincter, previously reported as 
being hyperactive. 

5. Status post supcapubic cystotomy • 

On Aprtl 22, 1982, the Craig Rospital discharge diagnoses 
stated: 

l. L- 4 parapacesis with incomplete motor pre
servation of L-5 and S-1, secondary to fracture of 
T-12 , L-1, 1976. 

2. Neurogenic bowel and bladder , lower motor 
neuron type with suprapubic cystostomy. 

3. Status post Harrington rod instrumentation and 
fusion with right iliac donor graft site. 

The above summaries serve to show that clai•ant was seri
ously injured and continued to have grave difficulties. 

Robert A. Bayne, a qualified neurosurgeon, testified that 
claimant could not perform "work requiring his walking about in 
a reasonable fashion, t~at type of work, would not be possible 
for him to carry out.• (Oep . , p. 15 11. 3-6) Also, in a letter 
of January 13, 1983, Dr. Bayne stated that claimant has •a 100\ 
industrial disability.• 

Robert •J. Blommer, M.D. , a qualified internist, testifed 
that he saw claimant on several occasions from 1976 onward and 
that he agreed with the neurological evaluation by Dr. Rayne. 
Dr. Blommer did not go so far as to say, however, that he agreed 
with Dr. Hayne's assessment of the disability. (Dep. p. 18 11 . 5-20) 

Nancy Cobble, M.D., of the C.N.S. Medical Group of Englewood, 
Colorado, gave claimant an impairment rating of 79 percent and 
an "industrial• rating of 100 percent. (Letter, September 8, 
1982) Pur · hec, the parties stipulated that if Dr. Cobble were 
called upon to explain the industrial eating "she would state 
that claimant is unable to return to the type of work c laimant 
was performing at the time of his injury.• (Claimant's exhibit 
2) 

Claimant returned to work for the employer, first as a wire 
letterer and then in quality control, which work continued until 
March 1, 1980 when the plant closed and left claimant without 
work. After a period of unemployment, claimant was employed by 
Job Service in October 1980, which involved working in an office. 
That job was terminated because funding was restricted by the 
Federal Government. 

At the time of the hearing, claimant was employed as a 
production worker for Universal Rundle. Be describes his work 
as follows: •1 install whirlpool baths. They take what looks 
like a regular b~thtub and they drill holes in it, and we hook 
up air lines and water lines to it to make a whirlpool out of it .• 
(Tr., p. 57 11. 1-4) 

Three vocational experts testified that claimant was employable: 
Pat MacClean, a vocational counselor at Indian Hills Community 
College (Tr., p. 7 11 . 21-23), Paul Halferty, a consultant with 
the Rehabilitation Education Service Branch o f the Iowa Department 
of Public Instruction (Tr., p. 114 11. 8-14) and Patricia 
McCollom, who has her own company, Management Consulting Rehabilitation 
Services (Tr., p. 119 11. 13-14). 

Cl aimant's brief, pages 7-9, contains a good summary of 
claimant's version of his present condition: 

Re can walk with help. Be uses a cane. Be needs 
two canes, but gets by with one . Be has braces on 
both of his ankles and legs whic h he wears all the 
time, except when he takes them off at night . Be 
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has to sleep with his feet hanging over the edge of 
t he bottom of the bed. Be has crow's feet. Bia 
toes curl and his feet hurt all the time. Occasionally, 
he must have his legs and the bottoms of his feet 
■assaged, which l a done by his wife. The ■usclea 
tighten so badly. He has lost hla sense of balance. 
It is difficult for him when he goes outside the 
hous e because there is nothing to grab hold of if 
he's going to fall . He drives a car with hand 
controls. He has no control of his bowels whatever. 
If he eats the wrong food, he could have a bowel 
movement in hla clothes and never kno~ it. Every 
night between 10 P.M. to midnight, he has to go 
through his bowel program. Re puts on a rubber 
glove and takes a jar of vasellne and with his 
finger stimulates the muscle that opens . This is 
done by inserting the finger into the rectum. Thia 
will cause a bowel movement. This ia the only time 
that his bowels move unless he has di ,1rrhea. Re 
carries a medical bag with him all the time in the 
car . Be carries a catheter pack consisting of 
rubber gloves, vasellne, a 4-lnch gauze piece to 
put around the catheter where it goes into his body. 
The bladder empties into a bag which is fastened to 
his leg. On one occasion, he ruptured the bag when 
he caught it on the desk and poked a hole into it. 
Re had to go home to change it. Thia catheter goes 
right into his abdomen, right below the navel. 
There is an opening where this catheter goes into 
his body. It la inserted into the bladder and this 
is the way his bladder is emptied. Thia empties 
into the bag strapped onto his leg during the day. 
At night, he has a large bag that hooks on the aide 
of the bed. It has to be emptied frequently. He 
is required to drink eight ounces or more of water 
an hour. If he drinks quite a lot of water, he has 
to change this bag about every 10 minutes. Be is 
required to drink this large amount of water, so as 
to keep the bladder clean and prevent infection. 
Re changes the catheter once a month, but sometimes 
as often as every two weeks. He has to drink so 
much water that it has gotten so it doesn't taste 
good. He always changes his catheter if he is 
going out of town, so things won't happen while he 
is gone. However, there are times when he just 
can't get it done. Be gets very depressed. Before 
the accident, be was active, but he is not so 
anymore. Be has pain and discomfort 24 hours a day. 
It ia severe at times. Claimant's condition is 
worse in hot weather. Be has to drink so much 
water that that is about all he gets done, is just 
drink. The hotter it gets, the worse it is. Be 
has been warned against being burned because he 
doesn't have any sensation and can't tell if he ls 
being burned. The same is true about cold. Be 
never goes outside on a winter day, unless it's to 
get right into the car e~d go somewhere, Re hes to 
have the car warmed up. Re can't feel the cold in 
his legs or feet. The doctors say that his feet 
could freeze and he would never know it. (Tr. p. 34-45) 

APPLICABLE LAW 

Claimant has the burden to prove the extent of his permanent 
disability. Olson v . Good3ear Service Stores, 255 Iowa 1112, 
125 N.W.2d 251 (1963). In ustrial disability is the reduction 
of earning capacity, not mere functional impairment. Such 
disability includes considerations of functional impairment, 
age, education, qualifications, experience and claimant's 
inability, because of his injury, to engage in employment for 
which he la fitted. 

Section 85.34(1), The Code, states: 

If an e■ployee baa suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employee shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
the injury, and until he has returned to work or 
competent medical evidence indicates that recuper
ation from said injury baa been accomplished, 
whichever comes first. 

When a disability or impairment can be deter■ined, a disability 
award can be made1 thus, healing period ends when no further 
improvement is anticipated. Thomas v. ~nu~~~~.' son, Inc., Ia. 
App., April 28, 1984, to be published per order of May 25, 1984. 

ANALYSIS 

It 1• clear from the above recited evidence that clai■ant 
received a very serious injury. Since he has received ratings 
of permanent impairment and there is no real evidence of any 
anticipated improvement, it is clear that the healing period has 

ended. 
The award in the review-reopening decision clearly reflects 

that clai■ant is only so■ewbat able to work and that bis poasibilties 
~re extreaely limited. Although claimant is only 41 years of 
age, baa a high school certificate, 900d experience, and good 
■otivation to return to work, bis severe functional impairment 
leaves hi■ with a very insecure future. 

It should be noted that the doctors' evidence which stated 
claimant was 100 percent industrially disabled invades the 
province of the industrial commissioner in that no foundation 
was laid for these doctors' expertise in vocational matters. 
That evidence, however, has some weight in that it underscores 
the seriousness of claimant's situation. The fact that claimant 
has vigorously attempted to regain a position in the work force 
and has succeeded is to his credit but cannot diminish the 
seriousness of the situation. The foregoing remarks show the 
high level of disabillty1 however, claimant argues that the 
disability should be 100 percent for lifetime benefits. 

As long as claimant is a productive member of the work 
force, he can hardly be classified as permanently and totally 
disabled. Therefore, it is concluded that claimant's disability 
is still partial. It is noted that claimant has since filed a 
review-reopening petition, claiming permament total disability 
and that he could not continue his prior work because of his 
injuries. That is an issue which must be decided on evidence 
presented at a later time. The only evidence before the undersigned 
deputy at this time is that taken at the hearing, which clearly 
shows clai"mant retained some industrial capacity. Considering 
everything, then, the permanent partial disability award of 95 
percent (475 weeks) is proper. 

FINDINGS OF FACT 

1. While working for the defendant employer on February 3, 
1976, a wall fell on claimant, severely injuring him. 

2. Discharge diagnoses of April 22, 1982 show claimant's 
remaining physical problems: 

1. L-4 paraparesis with incomplete motor preser
vation of L-5 and S-1, secondary to fracture of 
T-12, L-1, 1976. 

2. Neurogenic bowel and bladder, lower motor 
neuron type with suprapubic cystostomy. 

3. Status post Barrington rod instrumentation and 
fusion with right iliac donor graft site. 

3. Claimant returned to work with the employer in 1977 and 
worked until 1980 when the local plant was closed. Be was able 
to work for a time with Job Service of Iowa and at the time of 
the hearing was employed at Universal Rundle. , 

4. As a result of his injuries, claimant has a very serious 

permanent impairment. 
5. In the matter of recuperation, claimant has got as good 

as he is going to get. 
6. At the time of the hearing, claimant was 41 years of age 

and had a high school certificat~ . Claimant wa• in the Navy, 
managed a filling station, worked on the road gang of a railroad, 
and worked part-time in a truck stop. Be was employed by the 
employer Wausau eomes in 1965 and eventually became a crew 
supervisor. 

CONCLUSIONS OF LAW 

on February 3, 1976, claimant sustained an injury which 
aroire out of and in the course of his employment and which 
resulted in a permanent partial disability for industrial 
purposes of ninety-five (95) percent. 

Claimant's healing period has ended. 

The proper compensation rate if one hundred forty-seven 
dollars ($147) per week. 

ORDER 

WBBRBFORB, defendants are hereby ordered to pay weekly 
compensativn benefits unto claimant for a period of four hundred 
seventy-five (475) weeks at the rate of one hundred forty-seven 
dollars ($147) per week, accrued payments to be ma~~ i~9: 4

1
~~p 

sum together with statutory interest from January , 
case any payments have not been paid. 

costs of this proceeding are taxed against defendants. 

Defendants are to file a claim activity report upon payment 

of this award. ~ 
Signed and filed this J.1 rday of July, 1984. 

' 

~ OBPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RUBY PICICARD, 

Claimant, 

vs. 

ROGER BAILEY, d/b/a 13th 
STREET INN, 

Employer, 

and 

~ARYLAND CASUALTY COMPANY, 

Insurance Car:ier, 
Defendants. 

: 

File No . 690612 

A P P E A L 

D E C I S I O N 

Fi l.E D 

IOWA INOUSlHIA.l COMMISSIONER 

By order of the industrial commissioner filed January 27, 
1984 the uriecsigned deputy industrial commissioner has been 
appointed under the provisions o f S86.3, Code of Iowa, to issue 
the final agency decision on appeal in this matter. Claimant 
appeals from an adverse arbitration decision. 

The r ecord consists of the transcript: c laimant's exhibits A 
through Land N through s, and defendants' exhibits l through 5, 
all of which evidence was considered in reaching this final 
agency dec!sion. 

Claimant states the issue in her brief: "The hearing 
officer erred when he failed to qive proper we ight and consider
ation of the evidence in the determination of the claimant 's 
total disability.• 

The decision by the hearing deputy is very thorough and 
well-reasoned . Therefore, the findings of fact, conclusions of 
law and order are adopted herein. 

FINDINGS OF FACT 

l. Claimant is a married female who was 59 years of age at 
the time of hearing. 

2 . On January 13, 1980, c laimant was employed by Roger 
Bailey in his business of the 13th Street Inn. 

3. On January 13, 1980 while leaving the employer's 
premises, she fell down a flight of stairs. 

4. The immediately apparent injuries of claimant sustained 
consisted of a chipped tooth, skinned knees and pain in her 
lower extremities. 

s. Claimant reported the fall to her employer the next 
regular wor~ day. 

6. Claimant continued to work until August, 1982 without 
losing any time from work attributable to the fall. 

7. Claimant suffers from degenerative arthritis of her 
spine which was diagnosed in 1974. 

8. Claimant suffers from adult onset diabetes, varicose 
veins and obesity which all pre-dated 1980. 

9. Claimant's fall did not injure or materially aggravate 
the diabetes, obesity or varicose veins. 

10. subsequent to the fall, c laimant began experiencin~ 
pain in her right ankle. 

11. 
has been 
shown to 

No identifiable impairment of claimant's eight ankle 
identified except degenerative changes which are not 
be related to the fall of January 13, 1980. 

12. Claimant presently complains of pain in her left lower 
extremity and lower back. 

13. Claimant suffered identifiable traumas in an auto 
accident a~d a fall in a bathtub. 

14. Claimant has a protrusion of her L4-5 disc on the left 
which probably encroaches on the LS nerve root. 

15. Claimant is permanently partially impaired as a result 
of the impairment in her back. 

16. No objective evidence exists which makes claimant's 
present back impairment more likely to be a result o f her fall 
at work than a result of one of the other identified traumas, 
her nor•al day-to-day activities or the normal progression of 
her degenerative disease. 

17. Claimant has difficulty accurately identifying the 
onset, source and severity of the various symptoms from which 
she presently suffers. 

18. The opinion of or. Hayne concerning the cause of 
claimant 's present back impairment is based upon what claimant 

related to him concerning the onset and severity of her symptoms. 

19. Claimant's fall did result in an aggravation of her 
preexisting spinal degenerative arthritis. 

20 . The agg r avation from the fall caused a temporary flare 
up of symptoms but has not been shown to have altered the nature 
or course ·of claimant's degenerative arthritis in any manner. 

21. Claimant sustained temporary injuries in the fall which 
required medical care but did not sustain any permanent impairment 
or temporary disability as a result of the fall at work . 

22. Medical care provided by ors. Johnson, Stayskal, 
Sheldahl, Hughes and the care provided by Dr. Thomas on January 
16, March 18 and September 4 , 1980 were al l for treatment of the 
injuries sustained by c laimant in the fall at work . Such 
services were reasonably necessary and appropr iate for the 
injuries sustained and the amount of the charges arising from 
those services is reasonable. 

23. The services rendered by De. Hayne and Iowa Methodist 
Medical Center were primarily in the nature of evaluation and 
treatment for claimant's underlying degenerative arthritis. 
Accordingly, the services were not reasonably necessary for 
treatment of any injuries sustained by claimant in her fall at 
work. 

~ 
Claimant's petition was filed Jauary 13, 1983. 24. 

CONCLUSIONS OF LAW 

This agency has jurisdiction of the subject matter and 
parties of this proceeding. 

On January 13, 1980, claimant sustained an injury ar1s1ng 
out of and in the course of her employment when she fell. 

The injuries sustained by claimant in the fall were t~mporacy 
in nature and did not result in any permanent impairment or any 
permanent disability. 

The charges incurred by claimant in receiving medical treatment 
foe the injuries she sustained in the fall total the sum of $275.00. 

Claimant did not lose any time from work in order to entitle 
her to temporary disability compensation. 

Claimant is not entitled to permanent partial disability 
compensation. 

This action was commenced in a timely manner and is not 
barred by any statute of li,mitation. 

ORDER 

IT 15 THEREFORE ORDERED that defendants pay claimant the sum 
of tvo hundred seventy-five and no/100 dollars ($275.00) in 
accordance vith section 85.27 of the Code of Iowa and any amount 
incurred by claimant for repair of her chipped tooth. 

IT IS FURTHER ORDERED that defendants pay the costs of this 
proceeding cohsisting of the cost of service of the original 
notice, the reporting fees for depositions and an expert witness 
fee in the amount of fifty and no/100 dollars ($50.00) foe the 
deposition of Dr. Bayne, and fifty-five and no/100 dollars 
($55,00) for the cost of obtaining two medical reports in 
accordance with Iowa Industrial Commissioner Rule 500-4.33. 

Signed and filed this ~f::: day of August, 1984. 

BARRY i,\ORAN\/ILLE 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORB THE lOWA INDUSTRIAL COMMISSIONER 

RUBY PICKARD, 

Claimant, 

vs. 

ROGER BAILEY, d/b/a 
13TB STRBBT INN, 

employer, 

and 

: 

: ' 
: 

FILE HO. 690612 

R B I T R A T t 0 

D E C I s I 0 H 
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MARYLAND CASUALTY CO., 

Insurance Carrier, " .. : J:! .. L'_ ..... .~ -~ ~·., · It" 

Defendants. 

------------
INTRODUCTION 

This is a proceeding in arbitration brought by Ruby Pickard, 
claimant, against Roger Bailey, d/b/a 13th Street Inn, empl?yer 
and Maryland casualty Company, insurance carrier. Claimants 
petition alleges that she sustained a compensable injury to the 
body as a whole on Jonuary 16, 1980 and seeks an award of 
permanent total disability, payment for an elP.vated toilet seat, 
chair and bed and all other available benefits which flow fro• a 
determination of a work-related injury. The evidence referred 
the claim to January 13, 1980. 

The hearing co11U11enced February 10, 1984 and the case was 
cons idered fully submitted at the conclusion of the hearing on 
that date. 

The record in this proceeding consists o f the testimony of 
Ruby Pickard, Haney kay Jones and Roger Balley; c laimant•~ 
exhibits A through Land H through S; and d~fendants' exhibits 
1-5. 

ISSUES 

The issues ace whether or not cla imant sustained an injury 
arising out of 1nd in the course of her employment, whether or 
not any such injury ls causally connected to the disability 
which claimant alleges and the nature and extent of any such 
disability. Further issues are whether the action was timely 
couenced in view of Iowa Code section 85.26 and also whether or 
not the employer shall be held responsible foe payment of the 
medical expenses incurred by claimant. It was stipulated that 
in the event of an award, the applicable weekly rate would be 
$90.76. 

RBVIEW OF EVIDEHCB 

Claimant testified that she was born December 16, 1924, le 
married, that she completed the ninth grade of school and had no 
other formal training. 

Claimant testified that on Saturday evening, January 12, 
1980, she was working her customary shift and that when leaving, 
a few minutes after 12:00 midnight on Sunday morning, she fell 
while going out the front door and landed •1n a pile• on the 
sidewalk. She stated that she immediately s uffered excruciating 
pain from the waist down, skinned her knees and lost her glasses. 
She further described her injuries to include a chipped tooth 
and stated that her hands were sore. She reported being very 
shook up and that she required assistance from the cook, David 
Pickett, who was there at the time she fell. Claimant testified 
that she knew she had fallen after 12:00 midnight which actually 
would have been Sunday morning because she looked at the clock 
when it was a few minutes before midnight and that she did a few 
other things before going outside, where she subsequently fell. 
Claimant stated that the steps belonged to t he 13th Street Inn 
and that the sidewalk where she landed probably belongs to the 
city. 

Claimant testified that she went to work on Tuesday, the 
next regular work day, as there was no one who could take her 
place. She testified that her employee did not have a sick 
leave policy and simply did not authorize absence from work for 
any reason. 

Claimant stated that she had worked at the 13th Street Inn 
foe more than 11 years and prior to that, had operated her own 
cafe foe 11 years. She stated that all of her work experience 
was in restaurant and cafe operations. She described herself as 
the night manager at the 13th Street Inn an~ that her duties 
included keeping order, tending bar and locking up. She recalled 
her hours as starting 3t about 4:00 p.m. and cunning until 
closing which varied from 11:00 to 12:00 unless they were 
unusually busy. She related that after closing, she would c lean 
up by vacuuming, scrubbing down the bar and floors and stocking 
up the coolers with beer foe the next day. She related that 
this took approximately one hour. 

Claimant testified that she fir st sought medical treatment 
fr om David L. Thomas, M.D., on what she believed was the Wednesday 
following the injury. She stated that she delayed seeking 
treatment because she felt that she would start feeling o~tter, 

but that by Wednesday the pain 1n her back was still bothering 
her. Claimant then described a course of obtaining medical 
treatment and/oc evaluation foe her back pain which also included 
Edward C. Stayskal, D.C., O. Landis Johnson, o.o., e. w. Sheldahl, 
o.o., John w. 8ughes, M.D., J. Watts, M.O., Austin Corbett, M.D., 
University Hospitals at Iowa City, Iowa, Mayo Clinic in Rochester, 
Minnesota and finally culminating with Robert A. Hayne, M.D. 
Claimant related that she called upon De. Hayne without referral 
froffl any other physician because the others could not tell her 
what was wrong. 

Claimant testified that the pain in her back had continued 
to worsen after the fall over a period o f time and that she 
treated it with aspirin and non-prescription medir,tions. She 
related that in August, 1982, the pain in her back was shooting 
into her left leg and that bending to put things into the cooler 
at work caused excruciating pain. She stated that both or. 
Rayne and or. Corbett advised her against bending and recommended 
that she avoid anything which aggravated her back. Among the 
things she was to avoid were standing in one place or walking 
for very long. She related that she was not to lift anything 
other tban her own weight or maybe up to 10 pounds if it did not 
pull on her back. Claimant stated that she still has pain from 
her back all the time and that she takes medication foe the pain 
when she feels she needs it. She related that before seeing De. 
Rayne, she took as many as 20 aspirin per day and that she now 
uses extra-strength Tylenol and Asc ciptin. Claimant presented a 
cane which she now uses in walking and states that she can no 
longer walk in the shopping cente r , dance or walk in general 
which were things that she formerly did. She stated that she 
cannot do the work ~hich she formerly did at the 13th Street Inn. 

Claimant stated that she feels her back problems ace related 
to the fall because she felt good before tbc fall. Sbe stated 
that she would have kept working and would not have retired 
until age 62 or later if it were not for her back problems. She 
stated that the only time she had any back pa in prior to the 
fall was related to bladder infection and that such pain was 
different and in a different area. 

Claimant testified that after the fall s he continued to work 
full shifts every day she was scheduled until August, 1982 when 
she decided not to return to work after seeing De. Corbett 
during her vacation. Hee back pain was the underlying reason. 

Claimant testified that all the medical expenses contained 
in exhibit o were incurred foe treatment of her back and that 
al' of her calls with or. Thomas were foe her back and that her 
back pain was discussed on most visits although possibly not all. 
Claimant stated that her varicose veins wee~ no problem until 
she fell and that when she saw Dr. Sheldahl prior to January, 
1980, it was foe pneumonia. 

Claimant related that on January 7, 1981, she was a passenger 
in a pickup which was hit in the side by an oncoming vehicle and 
that the impact slid her over against her husband. She related 
being transported by ambulance to the hospital where she was 
seen and released. She stated that she had not commenced any 
litigation as a result of that accident. 

Claimant related that while staying at the Holiday Inn in 
Rochester, Minnesota, she fell in the bathtub, scraped her back 
and banged her head behind the left ear. The motel management 
transported her to the hospital and x-cays were taken. She 
filed a claim against the motel and collected around $600.00. 

In 1972, claimant related that she fell on the ice near the 
laundromat in Marshalltown and as a result of such, she filed a 
lawsuit and collected money which was essentially enough to pay 
her medical expenses. At that time, her name was Ruby Castell. 

Claimant also related that in 1964 she c lipped in the Ry-Vee 
Food store foe which she pursued a c laim and received a settle
ment in an amount sufficient to pay her _medical bills and some 
business expenses. At the time of that incident, her name was 
Ruby Frost. 

Claimant also related an incident where she was struck in 
the head by a box of curtain rods in the Wards store foe which 
she filed a lawsuit seeking $25,000, but that the suit was 
eventually settled foe $600.00. 

Claimant stated at the hearing that she was not seeking any 
compensation foe the injury to her eight ankle, only her back. 
Claimant also stated that the claim contained in exhibit 3 is 
reduced to the elevated toilet seat only and that she no longer 
seeks payment foe a chair oc bed. Claimant admitted that her 
employee had not complained about her job performance prior to 
the time she ceased working. 

Hane y Kay Jones testified that she is 38 years old and the 
claimant's daughter. She related that she sees claimant almost 
daily and has since 1976. The witness stated that prior to 
January of 1980, claimant's primary hobby was walking at the 
shopping mall, but that since then, cla iman t has quit going out 
and around as frequently and that the change has occurred 
gradually. Jones stated that she and claimant's husband now do 
most of claimant's housework. 

Jones also stated that she frequently visited at the 13th 
street Inn when her mother worked there and that she noticed a 
difference in claimant's activities consisting pcimarili of 
reduced moving about in the establishment and having ot er 
employees do things which claimant formerly did herself. 
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Roger Bailey testified that he has owned the 13th Street Inn 
in Marshal l town, Iowa for eight years and that he was previously 
an employee of the Inn for 20 years. Be described the Inn as a 
restaurant and tavern that serves beer but no other alcoholic 
beverages . Be stated that he has known claimant for 20 or 30 
years. 

Bai l ey testified that the Inn was open Tuesday through 
Saturday from 8:00 a.m. until 11:00 p.m. and that he worked 
there daily arriving at approximately 7:20 a. m. and staying 
until approximately 6:30 or 7:00 p.m. Be stated that claimant 
usually arrived by 4 :30 p.m. and that he would see claimant at 
work five days each week during the times both were at the Inn , 
He described claimant's duties as consisting of opP.cating the 
bar , register and overseeing the place. 

Bailey stated that claimant did all work that was asked of 
her, made no complaints and that he did not notice any physical 
problems which slowed her work after the fall. He testified 
that he did not observe any difference in her work performance 
after January of 1980 from wh3t it had been previously. 

Bailey r elated that claimant had advised him that she had 
fallen on the next work day after the fall and that he reported 
it to his insurance carrier. Be related that claimant described 
her injuries as to her knees, a chipped tooth and broken glasses. 
He stated that claimant never requested additional medical 
treatment nor presented any bills or claims for medical treat
ment . Be stated that she said she was going to get her glasses 
an1 tooth fixed and assumed that she would go to a doctor if she 
felt she needed to see one. 

Bailey denied ever telling claimant that she would lose her 
job if she missed work and stated that she cou ld have a job if 
she came back. He was emphatic in stating t hat she was not 
fired. 

Bailey also stated that he had no indication that cl aimant 
was not coming b3Ck to work after the August shutdown of the 
establishment until the day prior to reopening when her husband 
c ame in, gave him some keys , and told him tl1at the claimant was 
in Iowa City and was going to lose a leg. Dailey later realized 
that the keys he received were not the proper ones and he called 
claimant's residence and was surprised when claimant answered. 
He stated that claimant's other daughter, Sandy, brought the 
correct keys in the next day and told him that claimant was 
going to have her leg taken off. 

Bai l ey was questioned concerning whether or not claimant 
claimed a back injury at the time and he stated that if the 
first report of injury listed injuries to claimant's hip and 
back, tha t the only explanation he could give was that it must 
have been put there by the insurance agent. 

Exhibit A ls the report made by Joseph o . Ball, M.O., of the 
results of a March 8, 1983 CT scan of the lumbar spine. It 
notes bulging of the disc at the L3-4 level which he feels is 
not affecting the nerve roots and a herniat ion at the L4-S disc 
on the left with possible encroachment on the LS nerve coots . 

Exhibit Bis a report of David L. Thomas, M.D., dated 
January 26, 1982. He relates treating claimant fo r her fall 
commencing January 16, 1980. He declined to make a disability 
rating and stated that the injuries from her fall cannot be 
separated from her other disease processes. Be related seeing 
claimant a number of times and that on several of these, she 
made no complaint regarding her back. 

Exhibit C consists of the c linical note ~ made by or. Thomas 
in his treatment of claimant commencing with March 17, 1977 and 
cunning through an unidentified date in 1982. The last four 
pages of the exhibit were copied in such a manner that tn~ month 
of some rntries is not shown. Remarkable entries include the 
entry of November 26, 1979 which indicates low back pain which 
was diagnosed as a possible urinary tract infection and was 
tceat~d with an antibiotic , apparently successfully, An entry 
of January 16, 1980 cefecs to claimant ' s fall at work and notes 
only abrasions of both knees. 

An entry of January 22, 1980 relates a phone cal l with 
complaints of pain in both knees and back. It appears that a 
prescclptlon foe Bquanil was issued. An entry dated December 
31, 1979 relates a similar prescription. 

On Mar ch 18, 1980 another complaint of generalized pain 
including claimant's low back is noted. Pull range of motion of 
claimant's hips and knees is also noted. The diagnosis entered 
is degenerative arthritis and bursitis. 

An entry dated April 24, 1980 indicates claimant has been 
feeling well lately with no complain ts. In the intervening time 
until August 28, 1980, there is record of a series of treatments 
for a varicose vein in claimant ' s interior left thigh. 

On August 28, 1980, claimant , by phone call, reported 
discomfort ln her buttock and left leg since a fall . She was 
seen on September 4, 1980 in relation to the complaints . 

An entry dated December 10, 1980 indicates c laimant is 
feeling well and on December 15, 1980 claimant makes a telephone 
complaint of problems with her hips. On December 19, 1980, Dr. 
Thomas notes a ehone call witn or. Hughes noting tenderness over 
the sacroiliac joint. 

An entry on January 8, 1981 noted an emergency room visit on 
January 7 with multiple contusions and strain. 

An entry on the eleventh page of exhibit C identified as May 
27, 1981 indicates low back pain which was treated with an 
antibiotic. An ~ntcy dated June 4 , 1981, immediately following, 
notes on recheck that the low back pain has improved and claimant 
is feeling better. The subsequent entry dated December, 1981 
shows claimant to be asymptomatic. 

The entry of July 27, 1981 reports complaints of pain in 
cla imant ' s right ankle since falling at the 13th Street Inn and 
a request for complete evaluation at Mayo Clinic. The diagnosis 
shown is arthritis of the right ankle and srheduling at Mayo 
Clinic. 

An entry identified as (illegible) again notes arthritis in 
the right ankle with a diagnosis of degenera tive arthritis in 
that ankle. 

The notes list several entries dealing with claimant seeking 
opinions concerning claimant's vision problems with the first 
entry regarding such being dated July 11, 1977 as a referral to 
Wolfe Bye Clinic and continuing to an entry on the last page of 
the exhibit which follows the entry dated November 3, 1981. The 
entry dealing with the curtain rod box at Wards striking claimant 
is dated August 13, 1979 indicating that the box had struck her 
on that day. 

The notes also reflect a continuing course of treatment for 
vari cose veins with the first note dated April 12, 1979 and the 
last note of that condition being contained in the first entry 
on the last page of the exhibit. 

Exhibit Dis the report of Edwardo. Stayskal, o.c., wherein 
he reports seeing cla imant April 12, 15, 18 and 22, 1980. The 
report r elates claimant's fall and complaints of pain from the 
waist down and across the shoulders. The x-cays taken reveal •a 
mild left cotaryscoliosis of the lumbar spine with compehsatocy 
curves of the thoracic and cervical spine , resulting in a 
balanced spine ••• •. He related an abnormal positioning at the 
C7-Tl and mild lipping and spurring of the anterior portions of 
L2, 3 and 4. The range of motion was found to be within normal 
limits . The report relates that claimant seemed improved on 
April 18 but that on April 22 she complained of pain in her left 
leg and discontinued treatments. He relates charges of $109.00 
foe x-cays, $79.00 foe the examination and adjustment of April 
12 and three office calls at $10.00 each which computes to a 
total of $218.00. He opines that the fall could have caused •a 
commotlo [slc) of the spinal column causing the lumbar and 
thoraco-cecvical regions to become symptom expressive at that 
time and affec ting the lower extremities.• He declines to make 
any comments regarding current disability oc future treatment. 

Exhibit Els a report of John w. Hughes, M.o., dated December 
19, 1980. The history relates the fall at work and a denial of 
radiating pain down either of claimant ' s thighs or legs. The 
examination indic ates that c laimant moves fairly easily and 
complains of discomfort over the area of the left sac roiliac 
joint. Straight leg raising ls negative. X-rays were reviewed 
and showed no evidence of any significant traumatic episode. 

Exhibit Pis a report from or. Hughes dated January 29, 1980. 
The history relates the fall and examination shows claimant to 
move with ease. Straight leg raising is negative. The report 
states, •1 find nothing about this patient which indicates she 
has done anything but skin up both of her xnees in the fall, 

Exhibit G is a radiology report from Jeffrey H. Watters, M.O . , 
dated February 20, 1983 which finds moderate spurring at the 
L3-L4 lnterspace anteciocally and to a lesse r extent at other 
levels. The findings are those of early degenerative lumbar 
spondylosis. Exhibit His a handwritten report from o. Landis 
Johnson, D.O. He relates claimant's fall at work and phlebitis 
in tbe left leg developing January 17, 1980. This course of · 
treatment is shown as a number of osteopathic treatments with 
gradual improvement and reduced sciatic inflammation, It 
relates that as of Pebcuary 2, 1982, c laimant was still suffering 
from low back and ankle pain and that the M~yo Clinic reports 
arthritis in the ankle affecting circu lation of the right ankle 
and leg. Be relates that claimant is still under his care. 

Exhibit I is a report of R. A. Hayne, M.D. , dated February 
21, 1983. The history relates the fall and complaints of 
continued low back pain extending into the left lower extremity. 
The pain is shown as constant . Strength and coordination of the 
lower extremities is ~hown as normal. Sensation is normal, 
station and gait are not remarkable . Prom those findings, he 
suspects a possible herniated lumbar disc at the L4-5 intecspace 
on the left. Attached to that report as the second page is the 
EMG report. The report shows no evidence of lumbar cadiculopathy 
but does indicate mild peripheral neucopathy. 

Exhibit J is the deposition of Robert A. Bayne, M.D. In it, 
he relates that he saw claimant without a referral from any 
other physician on February 14, 1983, and that he admitted her 
to Methodist Bospltal on Pebruary 20, 1983. Be confirms that 
the EMG showed results with in normal limits, that the spurring 
at the L4-S interspace is indicative of degenerative arthritis 
and that the myelogcam did not show any defect but that ln 
approximately 20 percent of the cases where a herniated disc f9f 
exists, the myelogram can fail to reveal that defect. Be 
related that the CT scan demonstrates the outermost aspec ~ of a 
disc and that claimant's CT scan revealed a protruded disc 



between the fourth and fifth lumbar segments. or. Bayne related 
that encroachment of the LS nerve would cauoe paln in the low 
back and lower extremity on the side of the encroachment, that 
the complaints of pain in clalmant's back and right leg were 
consistent with a herniated disc as was tenderness over the 
sacroiliac joint. Dr. Rayne related that hle final diagnosis 
was that claimant suffered from a protruded intervertebral disc 
at the L4-S interspace on the left side. He related that 
straight leg raising tests are somewhat subjective but that •oat 
patients with a ruptured disc will have limitations on straight 
leg raising and that a negative result goes a long way towards 
negating a herniated disc. He states that i t his opinion that 
there is a causal relationship between the onse t of claimant's 
symptoms and the accident and also that the symptoms ~l aimant 
described are related to the protrusion of the intervertebral 
disc at the L4-S interspace with encroachment on the LS nerve 
root. He further opines that claimant's fall aggravated the 
preexisting degenerative arthritis in her lumbar spine. 

Dr. Bayne rated claimant as having a 20 percent permanent 
partial disability of the body based upon complaints of pain and 
the evidence on the computerized scan in th~ lumbar region of a 
protruded intervertebral disc at the 4th lumbar interspace 

Dr. Hayne went on to relate that a hospital bed would be of 
no advantage to claimant and that the June, 1983 entry in or. 
Thomas' records appears to be a urinary tract infection which 
produces pain similar to the pain from a ruptured lumbar disc. 

Dr. Hayne goes on to rel ate that a fall in a bathtub cou ld 
cause a herniated disc as cou ld an auto accident or even normal 
day to day activities. 

Exhibit K is claimant's discharge summary from Methodist 
Medical Center which is merely cumulative of the previous 
reports of the normal EMG, normal myelogram and the x-rays 
showing degenerative lumbar spondylosis. 

Exhibit L ls the report of David L. Thomas, H.o., dated 
Pebruary 23, 1982. In it he relates that cl aimant has had 
underlying joint disease for many years and that he is confident 
that her hips and ankles were involved prior to her fall. Be 
opines that the fall probably aggravated the arthritis but did 
not cause it. Be relates that claimant has many problems and 
that it ie difficult to say how much is from the degenerative 
arthritis and how much it was aggravated by the fall. 

Exhibit N is the deposition of o. Landis Johnson, o.o. In 
it, he relates that he had not seen any x-rays of the claimant 
and provided symptomatic treatment . He had diagnosed claimant 
as having arthritis. Dr. Johnson opined that a fall would 
aggravate a preexisting arthritic condition. Re further related 
that at the ti•e he treated claimant, she hnd a sciatic nerve 
infla-ation and that hie treatment had ext~nded from November 
12, 1980 through April 4, 1982. 

Bxhibit Ole a report of Robert A. Hayne, M.D., dated March 
29, 1983. In it he notes that when he saw claimant on March 14, 
1983 she stated that she felt she could "live• with the pain. 
Otherwise, it is cumulative of his deposition. 

Exhibit Pis c laimant's deposition which was taken June 17, 
1982. At page 44 she indicates that the only sources of pain 
she is concecned with are the pains in her right ankle and in 
her right hip. She indicates that about a week or two prioc to 
taking the deposl tion, she changed from or. Thomas to or. Watts 
due to diasatisfaction with the way Or. Thomas had handled her 
husband's referral to Mayo Clinic in August, 1981. She related 
that she had to cut her trip to Mayo short because of the 
failure to have an appointment for her husband and that she came 
directly home and "had it out" with or. Thomas. Pagea 52 
through 55 show some inconsistency regarding whether claiaant 
•had it out• with or. Thomas in Pebruary, 1982 or in August, 
1981. Claimant relates that she saw or . Sheldahl in Clemons 
right after the fall at work and that her husband had used him 
as a doctor previously. 

Claimant related that in the collision of a little car with 
the pickup in which she was ciding, that she bumped her head but 
sustained no other injuries of significance. She stated that it 
totaled out the other car and did about $1,200.00 of damage to 
the pickup. She related that there was no litigation concerning 
that accident. Claimant went on to describe her fall at the 
Holiday Inn in Rochester on August 26, 1981 . 

Exhibit O consists of the medical expenses for which claimant 
seeks reimbursement. 

Exhibit R consists of costs which claimant requests be 
aeseaaed against defendants. 

Bxhibit sis handwritten recocds from University Hospital• 
in towa City, Iowa. They note that cl aimant expresses low back 
pain and right ankle pain. The history shows that claimant 
related her complaint to the fall at work and indicates that she 
related that in the fall she abraded both knees with a result of 
acute lower back pain. It relates that the knee pain slowly 
resolved over the following months but that the lumbar spine 
pain continued. The pain was characterized as a dull aching 
which extended into the buttocks and posterior thigh. In giving 
the history, claimant denied numbness or weakness and indicated 
that the back pain has recently become less prominent and better 
localized to the left lu■bosacral area ~nd that there is no 
longer a radlcular quality. Claimant further related that the 

back pain has been overshadowed by right ankle pain which also 
manifested itself in 1981. The ankle pain la described ae dull, 
aching and continuous but it becomes progressively worse with 
activity through the course of the day. The pain is associated 
with ankle swelling, discoloration and stiffness. Claimant 
denied any previous history of inflamJDatory arthritis in joints 
other than her right shoulder. 

Physical examination showed a warm, tender, swollen right 
ankle with surrounding varicoslties. Reflexes showed so•e 
abnormalities . In the impressions listed on the fifth page of 
the exhibit, it states, "No evidence that presenting symptoms 
aggravated or precipitated by trauma.• The last page of the 
exhibit relates that the right ankle etiolo1y is unclear but 
that traumatic etiology is doubtful. It further relates positive 
straight leg ra ising on the right, possible lumbar disc disease 
and an assessment that further evaluation would not be done in 
view of the mild nature of symptoms and lack of neurological 
deficits. 

Defendants' exhibit 1 is the deposition of Scotts. Neff, o.o., 
which diagnoses claimant as having degenecative osteoarthritis 
in the lumbar spine . He found no neurological abnormalities and 
did not feel that claimant's right ankle and back pain were 
celated directly or indirectly t o the fall a t work which she 
described to him. In referring to deposition exhibit Bat page 
4, or. Nef( related that the CT scan is a relatively new invention 
and that if scans were done on 100 people who had no symptoms 
that 20 percent to 25 peccent would show an abnormality. Be 
related that the CT scan should not be celled upon without other 
clinical evidence. Be related that numerous people have a 
bulging disc associated with the passa~e of time and as a result 
of the normal degenerative process. Be related that degenerative 
disease o;cure in everyone with passage of time. or. Neff 
stated that lf an injury to the back occurs as a result of 
trauma, that the symptoms will usually begin within hours and if 
the disc has ruptured to the extent that it impinges on a nerve, 
that the patient will begin to complain of pain in the leg in 30 
days. Be stated that if a disc ruptures, the muscles become 
tight and stretching the nerve worsens the pain. A negative 
result from straight leg raising establishes that the nerve is 
not being stretched. 

or. Neff indicated that there was no need for any of tbe 
three items listed in deposition exhibit G which ace the elevated 
toilet seat, chair and bed. He felt that claimant had a five 
percent impairment of the body as a whole due to her back. or. 
Neff went on to relate that the degree of spondylosie be saw on 
claimant's x-rays would have taken 10 to 15 years to occur and 
that a fall could have aggravated the degenerative arthritis. 
Be confirmed that an encroachment on the left LS nerve root 
would result in pain in the buttock on the left side and that if 
the preesuce were significant, the pain would radiate down the 
leg, below the knee, into the front part of the calf and to the 
inside of the foot. 

eie deposition included exhibits A-K. Deposition exhibits A 
and Bare the recocds of ors. Thomas and Rayne which had previously 
been referred to in this decision. 

Deposition exhibit B contains five pages of records from or. 
Hughes which contain his office notes of January 29 and December 
19, 1980 which are already in the recocd as separate exhibits. 
A report to Arthur Cloud, H.D., dated Decemher 21, 1972 is 
included which indicates marked varicositie~ in both lower 
extremities and a situation in the nature or claimant making 
complaint of severe pain yet ambulating easily. The fifth page 
is a report from or. Hayne to or. Cloud dated December 8, 1964 
wherein or. Hayne had seen claimant for a cervical strain. 

Exhibit C is what appears to be a report from Michael J. 
Hogan, M.O., concerning claimant's evaluation at the Mayo Clinic 
in August of 1981. It discloses spinal x-rays with normal 
results. 

Exhibit o is a report from Austin Corbett, M.O., addressed 
to J. Watts, H.O., dated September 6, 1982. It relates positive 
etraight leg raising of the right leg at 70 degrees suggesting 
possible lumbar disc disease. Attached is a letter from Dr. 
Corbett to claimant's attorney dated November 1, 1982 wherein he 
states that he cannot attribute any of c laimant's problems to 
her fall at work. Attached is also another letter to claimant's 
counsel dated November 12, 1982 stating that he did not direct 
c laiaant to cease work and again stated that he was not able to 
estimate the nature and severity of claimant's alleged disability. 

oe osition exhibit p consists of several pages, tbe first of 
which le an x-ray report dated September 17, 1981 showing normal 
interspace&, no evidence of compression and some muscle spasm 
with splinting of the body to the right. Page two is an x-ra~ 
report dated November 15, 1972 which shows straightening oft e 
lumbar spine but no evidence of fracture. Page three is an l 
x- ray report dated August 8, l974 whi ch shows arthritic deg~nerat ve 
changes, osteoporosis and slight scoliosis to the right. Pages 
four through sixteen are the notes of claimant with or. Thomas 
and are essentially cumulative. 

Bxhibit G is a report of Scott 8. Neff, o.o., dated June 2, 
1983, which is consistent with his deposition in that he does 
not ascribe the bulging disc seen on the CT scan to the fall and 
finds her problem to be essentially degenerative disease due to 
age, chronic long term activity and obesity. 

Exhibit e is a curriculum vitae of Scott 8. Neff, o.o. 
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Exhibit I is a diagram showing nervation in the skin. Exhibit J 
is another copy of the report and charges from Dr . Johnson. 
Exhibit K is a copy of the letter which introduced claimant to 
or. Neff. 

Defense exhibit 2 is a copy of the first report of injury. 

Exhibit l is a request by claimant for the elevated toilet 
seat, chair and bed as prosthetic devices and medical aids. 

Exhibit 4 appears to be receipts from Or. Sheldahl covering 
the period of August 21, 28 and September 10, 1979. The person 
from whom payment was received appears to be Hrs . H. Pickard. 
The receipts seem to indicate that the payment was for osteo
pathic treatment. 

Defendants' exhibit 5 is a copy of the original notice and 
petition filed in the Iowa District Court fo r Marshall County by 
claimant against Montgomery Ward and Company. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that she received an injury on January 13, 1980 which 
arose out of and in the course of her employment. McDowell v. 
Town of Clarksville, 241 N. W.2d 904 (Iowa 1976); Musselman v . 
Central Tirephone Co~, 261 Iowa 352, 154 N.W.2d 12B (1967).-

The words •out of" refer to the cause or source of the 
inJury . Crowe v. DeSoto Consol. Sch. Dist . , 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words " in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et · al. Counties, 
168 N.w . 2d 28J (towa 1971); £~, 246 Iowa 402, 68 N.W.2d 63 
(1955). 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85.3(1). 

The supreme court of Iowa in Al~iuist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N. W. 35, 38 (1934), discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an oc
cupational disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations omitted. I Likewise a pers<?nal 
injury includes a disease resulting from an inJury •••. 
The result of changes in the human body incident to 
tbe gener al processes of nature do not aftlOunt to a 
per sona l injury. This must follow, even though 
such natur a l change may come about because the life 
has been devoted to labor and hard work. such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impa irment of health or the total or partial 
incapacity of the functions of the human body. 

.... 
A personal injury, contemplated by the workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body , or otherwise 
damages oc injures a pact or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of January 13, 1980 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer , Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahrv. L. O. 801'.I.!.• 236 Iowa 296, 18 N.W.2d 607 (1945) . A 
possibility Is lnsu fTcient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (19S5). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospita l, 251 Iowa 375, 101 N. W,2d 167 (l960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sonda~ Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
ffieexpert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman 261 Iowa 352, 154 N.W.2d 
128 (1967) . 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere exi~tence 

at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preeY.isting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v . Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 ( 1962). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gylsum Co., 252 Iowa 613, 620, 106 N.W.2d 59-r;-595 (1960). 

Compensation for aggravation of a pre-existing condition is 
limited to the extent of the aggravation and Deshaw v . Energy 
Manufacturing Company, 192 N.W.2d 777 (Iowa 1971). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if it 
is to be compensable. Yeager v . Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.W . 2d 299(l961): 100 C. J .S. Workmen's 
Compensation S555(17)a. 

The limitation period of section 85.26 (1) does not begin to 
run until the employee discovered or in the exercise of reason
able diligence should have discovered the n~ture, seriousness 
and probable compensable character of the injury. Orr v. Lewis 
Central School District, 298 N.W.2d 256 (Iowa 1980). ------------ -- --

Where no objection is raised, any variance between pleading 
and proof is waived and the matter is tried by consent. Iowa 
Rule of Civil Procedure 106; Holland v. Holland, 161 N.W.2d 744 
(Iowa 1968); Buda v. Fulton, 157 N.W.2d- 336 (Iowa 1968); Reserve 
Ins. Co. v. Johnson, 150 N.W.2d 632, 260, Iowa 740 (1967). 

ANALYSIS 

The first report of injury, exhibit 2, relates an injury 
date of January 12, 1980. exhibit C, the notes of David ·c. 
Thomas, M.o., on the sixth page record the fall as occurring in 
the early a.m. of January 13, 1980. Claimant surely could not 
have anticipated any problem with the statute of limitations 
when she initially saw her doctor three days after she fell. It 
is therefore found that claimant sustained an injury on January 
13, 1980. The petition was filed in this proceeding on January 
13, 1982 and as such was timely filed within the provisions of 
section 85.26 (1) of The Code of Iowa. 

Claimant's complaints revolve around alleged injuries to her 
lower back, varicose veins and right ankle . At the hearing, 
claimant stated that she was not seeking compensation based upon 
her right ankle. The report of Austin Corbett, M.O., dated 
September 6, 1982 and in the record as depo~ition exhibit D to 
Dr. Neff's deposition confirms the lack of anr causal connection. 
No medical evidence exists which connects claimant's right ankle 
problems to the fall. Claimant has failed to establish any 
work-related injury to her right ankle. 

A report of Dr. Thomas dated June 14, 1982 appears as 
deposition exhibit A-14 to the deposition of or. Neff. In th3t 
report, Dr. Thomas expresses his opinion that claimant's varicose 
veins existed prior to the fall and that the fall did not 
aggravate them. Reference to deposition exhibit F of that same 
deposition on page 6 by an entry dated June 17, 1975 notes the 
statement, "She does have rather marked varicose veins as in the 
past, but there is no indication of phlebitis at this time.• 
There is no medical evidence in the record which relates any 
problem with claimant's varicose veins to her fall injury. The 
opinions of Dr. Thomas expressed in the June 14 , 1982 report are 
adopted by the undersigned. Claimant suffered no work-related 
injury to her varicose veins. 

The evidence is conflicting concerning whether or not 
claimant sustained an injury to her back on January 13, 1980. 
Such an injury could be an aggravation of preexisting degenerative 
arthritis or a new, separate and distinct injury to her back 
independent from degenerative arthritis. 

Aggravation of a preexisting condition, like any other 
injury, can range in severity from a minor irritation with no 
long term effect to a major trauma resulting in permanent 
impairment. 

The record clearly shows that claimant s uffered from de
generative arthritis in her back long before the fall of January 
13, 1980. Dr. Thomas explains her preexisting arthritis in his 
report dated February 8, 1982 which appears in the record as 
deposition exhibit A- 12 to the deposition of Scott e. Neff, o.o. 
The x-cay report of Ors. Reise and Schultz dated August 8, 1974 
which appears as deposition exhibit F-3 to Dr. Neff's deposition 
confirms the prior existence of the disease. Presc riptions fo r 
Butazolidan Alka, an anti-inflammatory arthritic medication 
appear in 11 of the 12 pages of clinical notes which co~prlse 
pact of Neff deposition exhibit F. It would be highly unlikely 
for claimant to make the complaints which would result in the 
issuance of such a prescription if she were not then having 
arthritic pain. 

Claimant has sought damages for a fall near a laundromat, 
for a slip in a grocery store, for a fall in the bathtub at a 
motel, and for being hit on the head by a box of curtain rods. 
She has previously made complaints which were excessive in 
relation to the objective clinical findings as shown in the ff' 
report of John W. Hughes, M. O., and the report of Robert A. ~ 



Hayne, M.O., which appear ln the record as deposi tion exhibits 
B-4 and B-5 of or. Neff's deposition. Claimant sought $25,000 
fro• Montgomery Ward as shown by exh ibit S al leging loss of 
vision when, in fa ct, she had only sustained minor injuries. 
Exhibit C c learly shows that c laimant's loss of vision is the 
result of diabetes and that it pee-dated August 13, 1979 , the 
date she was struck by the box of curtain cods. At the hearing, 
claimant testified that the fall in the bathtub in Rochester, 
Minnesota in August of 1981 resulted only in a scraoe on her 
bac k, yet she s ought damages from the motel foe what she c laimed 
a t hearing to be a minor injury. It is difficult to believe 
that the motel wou ld have paid $600.00 as compensat ion roe a 
scrape on the back unless claimant were voicing conolaints of a 
more serious injury. 

The medical records in this case as a whole show claimant to 
have had freq uent contact with various prov iders of medical 
care , sometimes seeing more than one simultaneously f oe the same 
cond ition without any coordination between the two providers. 
Claimant was seeing or. Thomas and concurrently see ing Edward C. 
Stayakal, o.c., at one point and or . Thomas and o . Landis 
Johnson , o.o., concurrently at another time. Wh ile apparently 
under the care of J. watts, M.O., claimant referred herself to 
or. Bayne. Claiman t has been evaluated through referrals to 
Mayo Clinic and Univers i ty Hospitals. The f irst doctor to 
relate her back condition to the fall and the first doctor to 
affix a disability eating was or. Hayne in February, 1983. The 
reco rd reflects that c l aimant has not sought further evaluation 
or treatment since. or . Hayne essentially confir■ed the previous 
cou rse of treatment and did not initiate any changes except foe 
a change in pain medication . Claimant testified at the hearing 
that she called or . Hayne because she was in great pain, yet 
after being evaluated and rated by De. Rayne, she decided that 
she could live with the pain as is shown 1n exhibit o. Claimant 
appears t o have difficulty identifying the onset of symptoms and 
the severity of her ailments. 

A rev iew of the exhibits in this c3se shows that x-cays have 
failed to show a herniated disc or other ev idence of trauma at 
any time, only degenerative changes. It appe ars that the 
degenerative process has now progressed to the point of early 
spondylosis or fusion as shown in exhibit G. Early degenerative 
arthritis or apondylolysis ls not to be confused with early 
spondylosis . 

The second page of exhibit I reports nerve conduct i on 
studies performed February 22, 1983 which showed no evidence or 
lumbar rad iculopathy, only a mild per ipheral neucopathy affect ing 
the back of claimant's calf and the outside of her foot. 

Sxhiblt ~ ls the result of the CT scan taken Hacch 8, 1983 
which states: 

There la generalized bulging of the disc at the L 
)-1 level which does not appear to be impenging 
[sic) on the nerve roots. There is pcotuaion of 
the L 4-5 disc on the left and to the neural 
foramen at the L 4-5 level . The fu s ion appears to 
be below the exit of the L 4 nerve roots. The 
herniation is noted to be just above the L 5 
pedlcle and probably encroaches on the l eft LS 
nerve root. No definite evidence o f other signi
ficant abnormality. 

Impresalon : Herniation at the L4-S disc on 
the left with probable encroachment on t he LS nerve 
rootlets. 

A report from or. Rayne, whi ch appears in the record as 
exhibit K dated February 22, 1983 reads: • Lumbar spine X-ray 
showed marginal osteophytic spurring of the L-3, 4 lntecapaces 
anteriorly. These findings were those of early degenerative 
lumbar apondylosls . A myelogcam was performed and this was a 
normal lumbar myelogram. An EHG of the lower extremities showed 
evidence of mild neucopathy. An EKG was normal.• 

Straight leg raising tests were per f o rmed by Dr. Hughes in 
January and December of 1980 and by or. Neff in June, 1983, all 
with negative results. In August, 1982, Aus tin Corbett , M.O., 
found a positive result on the right leg when he was examining 
claimant regarding her complaints concern ing her eight ankle. 
such results ace found in deposition exhibit D-1 to or. Neff's 
deposition and also on the last page of claiman t's exhibits . 

A Geview of exhibits Jandl leads one to conclude that 
there i s no single test wh ich can independently be celled upon 
to detect or negate a ruptured disc. Both doctors Rayne and 
Neff agree that surgery is not advisable for this c laimant ln 
view of her weight and diabetes. Their recommendations con
cerning limitation of c laimant's activities due to her back 
condition are not greatly different. 

Claimant fell on January 13, 1980 and had s ign if i cant 
ldentifioble traumas on April 7, 1981 and August 26 , 1981. An 
auto accident which totaled one vehicle and does $1200 .00 of 
damage to another wou ld requ ire a sign ificant impact. A fall in 
a bathtub wh ich involves striking the back ls also a significant 
trauma. or. Hayne stated at pages 49 and S0

1
of exhibit J that 

either of those two events, or even claimants day to day 
activities, could r uptu r e a disc. 

or. Stayskal does not address the issue of permanent impair
ment and states the possibility of a relationship between the 
fall and claimant's back condit i on as he saw i t in early 1980. 

Or. Johnson conf irmed that arthritis can be aggravated by a 
fall but d id not address claimant's degree o f impairment or 
express an opinion concer ning whethe r o r not claimant 's present 
ailments can be rel ated to the fall on Januocy 13, 1980. 

Exhibi t C is a report of or. Thomas dated February 23, 1982 
in which he states: 

I t la my opin ion that Ruby Pickard has had under
lying joint disease f oe many years. Although it 
was not speci fi cally cefec cable to hips or ankles 
at that time, based on pas t exper ience I am con
fident that the re was dlsea6e present prio r to her 
fall. The injury probably aggravated the act. t.rit1s. 
I do not think that lt caused the arthritis. 

Hrs. Pickard has many problems, all of wh ich 
can aggravate the discomfort she feels in her body, 
specifically varicose veins, diabetes, and obesity 
a s well as the degenerative arthritis. Witb a 
multifactorlal problem it is difficult to say just 
how much is arthritis or just how much was aggra
vated by the fall. 

Degenerative arthritis is a progressive disease which 
genecalty·woc sens wi th the passage of time. Claimant was taking 
Butazolldin prior to the fall. She continued to perform bee 
regular job foe more than two and a half years after the fall. 
Claimant 's we ight is a signi fi cant factor which probably in
c reased the rate of degeneration of her disc and resultlngly her 
symptoms. I t appear s that the fall probably did aggravate 
cl aimant's preexisting spinal degene ra tive a rthrit is. Tbe 
extent of that aggravation is the true issue in this case . 

ors . Rayne, Neff, Thomas, Johnson , Corbett and Stayskal all 
r ecogni ze the possibi li ty that claimant's f al l may be a source 
of claimant' s present symptoms. Only or. Hayne is willing to 
identify the fall as a probable cause of c l aimant's back con
dition . 

The opinion of or. Thomas , cla imant's treating physician, is 
given gce~t weight in this proceeding. Ria opinion ls coccobocated 
by or . Neff. They spec ifically decline to relate claimant's 
present condition to the fall of January 13 , 1980. The undersigned 
adopts thelc opinions. The opinion o f or. Rayne ls rejected as 
it is based upon an incomplete and incorrect history, highly 
dependent upon claimant's description of he r symptoms and the 
onset of her symptoms, which have been found to be unreliable. 

Claimant has failed to establish that the fal l of January 
13, 1980 is a cause of the back problem from which she now 
suffers. lt is unnecessary to determine whether or not her disc 
is actually ruptured or the degree of her impalement and any 
resulting disability . 

Claimant did, however, sustain a fall and is entitled to 
compensation in a form of payment of the medical expenses 
incurred in treating the inju~y she sustained in that fall . 
Claimant ls entitled to payment fo r broken glasses, a ch ipped 
tooth and the medical c are provided by or. Thomas foe her knees. 
It is diffic ult t o identify the precise point at whi ch c laimant 
ceased receiving medical tceatment f or the injury itself as 
opposed to her other medical conditions . Clearly, some of her 
medical care was prompted primarily by other medical problems 
and such ace not compensable . Based upon the nature of the 
examination and treatment as well as the proximity and time to 
the date when claimant fell, it ls found that the charges from 
De. Hughes, d/b/a Hacshalltown Orthopedics, P. C., in the amount 
of $100.00 : charges fcom or. 8. w. Sheldahl in the amount of $32.00; 
and the charges from or. Stayskal in the amount of $109.00 were 
incurred in providing reasonable medical ca re for claimant's 
injuries. A rev i ew of the cha rges from De. Thomas when exhibit 
O ls compared with exhibit C shows that the only cha rges fo r 
care related to the fall were those entered January 16, March 
18 , and August 4, 1980. These total $34.00. 

The charges fr om or. o. Landis Johnson i n the amount of $160.00 
cove ring the period of November 12, 1980 through April 4, 1982 
and consisting of 14 osteopathic treatments appear, to be the 
last treatments which can rationally be related to an aggravat ion 
of claimant's degenerative arthritis arising from the fall of 
J anuary 13, 1980. In actuality, the point a t which the treatments 
ceased t o be related to the fall and reverted to treatment of 
the underlying disease probably occurred at some point during 
that course of treatment but in the absence of a showing of 
such, the under signed f inds that t re atment of the inju ry from 
the fall can until claimant ceased treatment with or. Johnson. 

The expenses incurred with Iowa Methodist Medical Center and 
oc. Hayne have not shown themse lves to be i n the form of treatment 
for the fall and resulted only in treatment for c laimant' s 
underlying disease. In v iew of the remoteness from the time of 
the fall and the lack of a permanent impalement from the fall 
those chac~es ace not the responsib ility of the employer. 

FINDINGS OF FACT 

l. Claimant ls a married f emale who was 59 years of age at 
the time of hearing. 

2. On January 13, 1980, claimant was employed by Roger 
Bailey in his bus iness of the 13th Street Inn. 

3. on January 13, 1980 while leaving the employer's 194 
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premises, she fell down a flight of stairs. 

4, The immediately apparent injuries claimant sustained 
consisted of a chipped tooth, skinned knees and pain in her 
lower extremities. 

5. Claimant reported the fall to her employer the next 
regular work day. 

6. Claimant continued to work until August, 1982 without 
losing any time fcom wock attributable to the fall. 

7. Claimant suffers from degenerative arthritis of her 
spine which was diagnosed in 1974. 

8. Claimant suffers from adult onset diabetes, varicose 
veins and obesity which all pre-dated 1980. 

9 . Claimant's fall did not injure or materially aggravate 
the diabetes, obesity or v~cicose veins. 

10. Subsequent to the fall, claimant began experiencing 
pain in her eight ankle. 

11. No identifiable impairment of claimant's right ankle 
has been identified except degenerative changes which are not 
shown to be related to the fall of January 13, 1980. 

12. Claimant presently complains of pain in her left lower 
extremity and lower back. 

13~ Claimant suffered identifiable traumas in an auto 
accident and a fall in a bathtub. 

14. Claimant has a protrusion of hec L4-5 disc on the left 
which probably encroaches on the LS nerve root . 

15. Claimant is permanently partially impaired as a result 
of the impalement in hec back. 

16. Mo objective evidence exists which makes claimant's 
present b5ck impairment more likely to be a result of hec fall 
at work than a result of one of the other identified traumas, 
her normal day-to-day activities or the normal progression of 
her degenerative disease. 

17. Claimant has difficulty accurately identifying the 
onset, source and severity of the various symptoms from which 
she presently suffers. 

18 . The opinion of or. Rayne concerning the cause of 
claimant's present back impairment is based upon what claimant 
related to him concerning the onset and severity of her symptoms. 

19. Claimant ' s fall did result in an aggravation of her 
preexisting spinal degenerative arthritis. 

20. The aggravation fcom the fall caused a temporary flare 
up of symptoms but has not been shown to have altered the nature 
oc course of claimant's degenerative acthcitis in any manner. 

21. Claimant sustained tempocacy injuries in the fall which 
required medical care but did not sustain any permanent impairment 
or temporary disability as a result of the fall at wock. 

22. Medical cace provided by Des. Johnson, Stayskal, 
Sheldahl, Hughes and the cace provided by or. Thomas on January 
16, March 18 and September 4, 1980 wece all foe treatment of the 
injuries sustained by claimant in the fall at work. Such 
services were reasonably necessary and appropriate foe the 
injuries sustained and the amount of the charges arising from 
those services is reasonable. 

23. The services rendered by De. Hayne and Iowa Methodist 
Medical Center wece primarily in the nature of evaluation and 
treatment for claimant's underlying degenerative arthritis. 
Accordingly, the services wece not reasonably necessary foe 
treatment of any injuries sustained by claimant in hec fall at 
work. 

24. Claimant's petition was filed January 13, 1983. 

COMCLOSIONS OP LAW 

Thia agency has jurisdiction of the subject matter and 
parties of this proceeding. 

On January 13, 1980, claimant sustained an injury arising 
out of and in the course of her employment when she fell. 

The injuries sustained by claimant in the fall were temporary 
in nature and did not result in any permanent impairment oc any 
permanent disability. 

The charges incurred by claimant in rece iving medical 
tce~tment foe the injuries she sustained in the fall total the 
sum of $275,00. 

Claimant did not lose any time from work in ordec to entitle 
her to tempocacy disability compensation. 

Claimant is not entitled to permanent partial disability 
compensation. 

This action was commenced in a timely manner and is not 
barred by any statute of limitation. 

ORDER 

IT IS TREREFORE ORDERED that defendants pay claimant the sum 
of two hundred seventy-five and no/100 doll a rs ($275 . 00) in 
acco rdance with section 85.27 of The Code of Iowa and any amount 
incurred by claimant for repair of her chipped tooth. 

IT IS PURTHER ORDERED that defendants pay the costs of this 
proceeding consisting of the cost of service of the original 
notice, the reporting fees for depositions and an expect ~itness 
fee in the amount of fifty and no/100 dollars ($50.00) for the 
deposition of De. Rayne, and fifty-five and no/100 dollars ($55.00) 
for the cost of obtaining two medical reoorts in ~ccordance 
with Iowa Industrial Commissioner Rule 500-4.33. 

~ 
Signed and filed this~ day of Hacch, 1984, 

~u~ 
DEPUTY INDOSTRIAL COMMISSIONER . 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

I BRIAN C. POINDEXTER, 

Claimant, F , L E C1 

vs. 
AUS 101984 

GRANT'S CARPET SERVICE, 

Employer, 

File No . 715129 

A P P E A L 

RULING 

I 
IOWA INOOSTRI~ llJMfl~IONEJ I 

and 

MILBANK INSURANCE COMPANY, 

Insurance Cacciec, 
Defendants. 

INTRODUCTION 

Plastic Surgery Institute, P. C. (P.S.I.J appeals from a 
proposed ruling of the deputy filed April 17, 1984 wherein P.S.I. 
was found to lack standing as a party in a wor ker s' compensation 
claim. 

In response to an application for determination of reasonable
ness of medical fees filed by defendants in the above captioned 
action, Plastic Sucgecy Institute, P.C., alleged assignee of the 
injured worker's medical costs at issue, filed an appearance and 
initiated discovery proceedings. Defendants filed a resistance 
to and motion to quash notice of the taking of a deposition by P. s.1., 
partly on the basis that the treating physician (s) was not a 
party to the action. P.S.I. filed a response and on March 27, 
1984 requested a ruling on defendants' resistance and motion to 
quash and on P.S.I.'s response. 

APPLICABLE LAW 

Sect ion 85,20, Code of Iowa, provides: 

The rights and remedies provided in this chapter, 
chapter BSA oc chapter 858 for an employee on 
account of injury, occupational disease oc occupa
tional hearing loss for which benefits under this 
chapter, chapter BSA or chapter 858 are recoverable, 
shall be the exclusive and onl y eights and remedies 
of such employee, the employee's personal oc legal 19,r 
representatives, dependents, or next of kin, at ~ 



co■■on l aw or otherwise, on account of such injury, 
occupationa l disease, or occupational hearing loss 
against : 

l. his or her employer: or 

2. any other employee of such employer, provided 
that such injur y, occupational disease, or occupa
tional hea ring lose arises out of and in the course 
of such e■ploy■ent and is not caused by the other 
e■ployee's gr oss negligence amounting to such lack 
of care as to amount to wanton neglect for the 
safety of another. 

Section 8S.26( 4 ) states: •No claim or proceedings for 
benefits shell be maintained by any person other than the 
injured eaployee, his or her dependent ~r his or her legal 
representative if entitled to benefits. 

Iowa Industrial Commissioner Rule S00-4.35 provides: 

The rules of civil procedure shall govern the 
contested case proceedings before the industrial 
commissioner unless the provisions are in conflict 
with these rules and chapters 85, 85A, 85B, 86, 87 
and 17A, or obviously inapplicable to the industrial 
co11J1issioner. In those circumstances, these rules 
or the appropriate Code section shall gov;rn •• 
Where appropriate, reference to the word court 
shall be deemed reference to the •industrial 
co-issionec.• 

The burden rests upon the claimant to establish by a 
ance of the evidence the right to compensation. Webb v. 
Nebraska Coal Co., 198 Iowa 776, 200 N.W.225 (1924). 

pceponder
Iova-

The claimant must present sufficient evidence to prove a 
causal connection between the conditi?ns which ~ere the subJect 
of medical treatment and the claimants work inJucy. Auxier v. 
Woodward state aospital-School, 266 H.W.2d 139 (Iowa 1978). 
wh re there Is no stipulation as to the reasonableness or 

e ity of medical services, the industrial commlssioner may 
n:~:s: finding on the evidence as to whether the medical ser;~ces 
:ere necessary. Polson v. Keredith Publishing Co., 213 N.W. 
520, S2S (Iowa 1973). 

The injured worker has the burden of proving his e~pe~se~th 
u n 80 proving, he should be reimbursed and may then ea w 
hle creditors for such expenses. A determination requiring d 

t f bills to parties owed rather than the worker coul 
:~~=e~is~ to numerous collateral issues, particularly if 5reaTon
ableness of the charges had to be determined. Boyer v. erv ce 

Distributors, Inc., 366 Kich. 319, 115 N.W.2d 101 (1962). 

The injured worker ls the only proper party plaintiff to sue 
for benefits. Bank of Jena v. Clark, 413 So.2d 281 (La.App. 
1982 l . 

An instrument assigning a workers' compensation award can 
vest in the assignee but does not confer any right to maintain 
an action against the employer or its insurance carrier. 
Rhea v. Pack, 211 Tenn. 589, 366 S.W.2d 765 (1963). 

The workers' compensation act is to be given liberal construc
tion, but any authority to be given to a physician to proceed 
under the act against an employer for payment foe services 
rendered an injured employee must come by legislative mandate, 
and cannot come by judicial interpretation. W~nne v. Pawtuxet 
Valley Dyeing Co., Inc., 224 A.2d 612 (R.I. 19 6). 

ANALYSIS 

Appellant ls a professional corporation seeking payment of 
medical costs incurred by Brien Poindexter, the injured worker. 
Appellant contends that Kr. Poindexter has executed e valid 
assignment of his workers' compensation medica l benefits to the 
corporation, and it thus has an economic interest that renders 
it an indispensable party to the claim. 

The dispute arises from a petition and accompanying application 
for determination filed by the employer and insurance carrier 
which questioned the reasonableness of medical fees which were 
submitted in conjunction with a work injury. A previously filed 
memorandum of agreement has established an employment relationship 
between Poindexter and Grant's Carpet Service, and that the 
injury arose out of end in the course of employment. The 
employer's final report indicates that healing period end 
permanent partial disability benefits have been paid. 

It is ~stablished law that the claimant has the burden of 
proving his claim for benefits. By the filing of a memorandum 
of agreement, the injured worker ls relieved of a showing that 
the injury was work related, but his burden of proving medical 
costs remains. If the injured employee seeks payment of medical 
benefits end the costs are in dispute, it ls his responsibility, 
by statute, to initiate a proceeding which gives him the opportunity 
to prove his claim against the employer. Be must show that the 
medical costs ace causally related to the vock injury end that 
they ere reasonable and necessary. No party can make this 
shoving foe him, and the employee is under no obligation to 
render payment until the worker has sustained his burden. 

In the instant case, no claim foe medical payment has been 
filed by Brien Poindexter. Review of the applicable statutory 

provisions reveals no statutory authority which gives P.S.I. 
standing to proceed under compensation law directly against the 
employer. The Iowa Supreme Court in Brauer v. J. c. White Concrete 
Co., 253 Iowa 1304, 115 N.W.2d 702 (1962) ruled that a party who 
r endered medical or hospital services could assert a claim 
therefor before the industrial commissioner. The legislature 
acted with utmost celerity to overturn the holding of the Iowa 
Supre•e Court in the Brauer decision in the session of the 
general assembly i-edlately after the filing of the decision. 
They enacted: •No claim or proceedings for benefits shall be 
•aintained by any person other than the injured employee his 
dependent or his legal representative, if entitled to benefits.• 
Acts of the Regular Session 60 GA (1963), Chapter 87, S3, 

This provision remains in the law today in the same for• 
(although with gender reference corrected) as Code of Iowa 
section 85.26(4). 

Although appellant, like any creditor, has a financial 
interest in expediting a determination of payment due, such 
interest does not confer standing to participate in an action 
that has not properly been initiated or to attempt to relieve a 
potential claimant of his rightful burden of proof by initiating 
a discove~y proceeding against the employee and the insurer. 
The deputy was correct in finding that P.S.I. is not a party to 
this action and has no standing to sue 1n claimant's name. 

Incidental to thiA finding, it should be noted that the 
courts have generally denied the right of assignees to sue under 
workers' compensation statutes. The spirit and intent of the 
act is perceived as setting forth a relatively personal proceeding 
between the employee and the employer, and no provision is 
intended for outside parties, regardless of interest, to seek a 
remedy through compensation laws. Where ~ssignability of 
payments has been at issue, the ma1ority position in other 
jurisdictions has been to deny standing to a third party. 

WBBRBFORB, on the basis of the foregoing considerations, it 
ls found: 

1. That P.S.I. is not a party to this proceeding. 

2. That the injured worker has not initiated a claim for 
the payment of ■edical benefits, end an application for determina
tion of the reasonableness of medical fees is not properly 
before this agency. 

THBRBFORB, the decision of the deputy is affirmed. Further, 
lhe action co-enced by the defendants is dismissed. 

Signed end filed this _ 4/2~~'-- day o August, 1984. 

BEFORE TRB IOWA INDUSTRIAL COMMISSIONER 

LORBTTA llAY RBYNA, File Ho. 718533 
Claimant, 

R E V I E w -
vs. R E 0 p E N I N G 

JOHN OB8RB DAVENPORT WORl(S, 

f1' It'£ D O E 
Employer, 
Self-Insured. AU', 1-' ,.,...a 

This is a proceeding in review-reopening brought by Loretta 
!lay Reyna, claimant, against John Deere Davenport Works, self
insured employer, defendant, to recover benefits under the Iowa 
workers' Compensation Act for an injury arising out of and in 
the course of her employment on November 3, 1982. It came on 
for hearing on July 12, 1984 at the Bicentennial Building in 
Davenport, Iowa. It was considered fully submitted at that time. 

A first report of injury was received on November 12, 1982. 

At the time of hearing defendant acknowledged an injury to 
claimant's two feet on November 3, 1982. The parties agreed 
that the rate in the event of an award ls $250.62. 

The record in this matter consists of the testimony of 
claimant, claimant's exhibit 1, a letter from Robert w. Mi l as, H. O., 
dated August 10, 1979: claimant's exhibit 2, a letter from Or. 
Milas dated August 17, 19791 claimant's exhibit 3, a letter from 
Frank I. Russo, M.O., dated August 14, 19791 claimant's exhibit 
4, e note from Oc. Russo dated September 13, 19791 claimant's 
exhibit 5, e preadmission physical by Or. Milas from September 
19791 claimant's exhibit 6, a surgery report of September 28, 
19791 claimant's exhibit 7, notes from defendant's medical 
department, claimant's exhibit 8, a weekly indemnity request 
form, claimant's exhibit 9, a disability notice, claimant's 
exhibit 10, e weekly indemnity request form1 claimant's exhibit 
11, en insurance form, claimant's exhibit 12, an insurance form; 
claimant's exhibit 13, notes from defendant's medical depart-
ment, claimant's exhibit 14, notes from the medical department, 
~laimant's exhibit 15, notes from Harold J. Jecslld, H.D., from 
19801 claimant's exhibit 16, notes from the medical department; f96i 
claimant's exhibit 17, a lettec from Kacvin L. Skoglund, M.D., 
dated February 24, 19831 claimant's exhibit 18, office notes 
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from Dr. Skoglund; claimant's exhibit 19, a letter fr om Maud 
Karlsson, M.O., dated February 17, 1983; c laimant's exhibit 20, 
notes from the medical department; c laimant's exhibit 21, an 
inpatient admission record; claimant's exhibit 22, a readmission 
note from Or . Skoglund: claimant's exhibit 23, a list of restric
tionst claimant's exhibit 24, records from a hospital admission 
of November 3, 1982; claimant's exhibit 25, records from claimant's 
readmission on December 22, 1982; claimant's exhibit 26, a 
report from Barry Lake _Pischer, M.O., dated July 7, 1983; 
c laimant's exhibit 27, a letter and accompanying notes from Dr. 
Skoglund dated September 21, 1983; c laimant's exhibit 28,a 
report from Irwin T. Barnett, M.O., dated September 16, 1983; 
c laimant's exhibit 29, a letter with notes from Dr. S~oglun~ , 
dated October 12, 1983; c laimant's exhibit 30, a combined 
medical report and statement; claimant's exhibit 31, a letter 
from Or. Skoglund dated December 7, 1983; c laimant's e xhibit 32, 
a letter from Or . Fischer dated February 6, 1984: and claimant's 
exhibit 33, statement of payments from defendant. The parties 
f iled briefs. 

Issues 

The issues in this matter are whether or not there is a 
causal relationship between claimant's injury and any disability 
she now may suffer and whether or not claimant is entitled to 
permanent partial disability benefits. 

s·rATeMeNT OF THE CASE 

Forty-two year old married claimant, who commenced work for 
defendant nn May 16, 1977, testified to having had disc surgery 
and as of November 1982 carrying a thirty-five pound weight 
restriction with instructions to lift with the knees . At that 
time she was able to do her work and to do overtime. 

Claimant recalled the circumstances surrounding her injury 
of November 3, 1982 thusly: She was working the second shift. 
She was on a high rise. She had a box in her hand. One of her 
feet went through a pallet and a few inches to the floo r . Her 
foot was caught. The other foot snapped. She fell hitting her 
knee and buttocks. She asked a cowor ker to call an ambulance. 
She lost consciousness. She was taken to the hospital wher e she 
was x-rayed. She decided it would be better for h~r to be 
hospitalized in Illinois. She wa s ta ken to a hospital there 
where she saw or. Skoglund who did surgery on her left foot and 
put casts on both legs. 

She was off work until April 4, 1983 at which time she went 
back with special provisions made for an ambulance to pick her 
up, take her to her work station and then return her. She waa 
to work with her feet elevated and to h~ve handicapped parking. 
She worked, but she did no overtime. 

On October 1, 1983 her left knee went out and she experienced 
bad pain. She had an arthrogram· which was negative and then she 
started therapy. Dr. Skoglund continues to observe the knee. 
She returned to work on February 6, 1984 and she has been 
working steadily . She asserted that she has been unable to do 
overtime, but she did not know whether or not overtime had been 
available. Ber current restrictions are no lifting, pushing or 
pulling over ten pounds; no excessive reaching, t wisting or 
bending; and no prolonged standing or walking . She functions as 
as a crib attendant issuing supplies to other workers. Her wage 
is $11.72 per hour. 

Claimant alleged that her condition changed beginning in 
January of 1984 in that she is having trouble with the way she 
wa lks and in that her upper back, lower back, t ai l bone and both 
legs and feet are bothering her. In addition to walking dif
ferently from the way she had before, she also sits differently. 
Her feet swell during the day and swelling is worse although her 
condition, she said, is the same as when she was last seen by Or. 
Fischer. 

She stated that she must have special shoes with a bar below 
the arch and special hose. She puts on the stockings before she 
gets out of bed. She is unable to wear tennis shoes or high 
heels although she had on a tennis-type shoe the day of the 
hearing. Ber current med ications are Oolobid and Parafon Porte. 

Claimant declared her life very restricted. After she works 
forty hours she is troubled with s welling. She no longer skis , 
skates, gardens o r dances . Company funct ions are not attended, 
She hires someone for portions of her housework. 

Claimant reported a problem with Dr. Skoglund ' s being 
unavailable when she wishes to see him. She asserted that Dr. 
Skoglund had x-rayed her knee from the time of the accident . 

Claimant acknowledged two surgeries to her left foot, one in 
l981 and one in 1982 because o f a plantar wart problem. She did 
not think she was under any restr ictions as a result of these 
surgeries. 

Beginning in February 1979 c laimant was seen in the medical 
department for low back complaints wi th spasm on the left. 
Claimant was placed on light duty for a time. She spoke of her 
left knee •being floppy.• In July of that year she complained of 
a sore left ankle with swelling and mild soreness in the right 
ankle as well. In August claimant voiced complaints of the 
sacral and paraspinous region which was diagnosed as a lumbosac ral 
strain . 

Polloving a laminectomy , c laimant was released for work on 
January 3, 1980 with restrictions of no ex cessive bending or 

stoopi ng and no lifting over forty pounds. 

In February of 1981 she had a wed~~ 0steotomy of the left 
f ourth metatarsal. Later in the yea r she had pain in the right 
buttocks which radiated down her leg on one occasion and pain in 
the left buttoc ks which wa s aggravated by cer ta in ac tivity. 
Cla imant was d iag nosed as having low back pain with possible 
disc involvement, a cervical neck spra in and r esidual condition. 
Her weight limitation ~as reduced to thirty pounds. 

Claimant continued to have back compl ai nts into 1982 and 
. also recounted tenderness over the bottoms of her feet after 

surgery. Early i n the year her we ight limitation w~s rJised to 
thirty-five pounds. In Mar ch her ankl e jerk wa~ absent on the 
left. Two weeks of wor k were missed in April because of l ow 
back pain. Her ankle jerks wer e bilatera lly equal at that time. 

Claimant had additional surgery for the depressed metatarsal 
of her left foot in September of 1982. When claimant presented 
her r eturn-to-wor k slip for November 1, 1982 she had been seen 
by Dr . Milas f o r her back only a fe w days befor e. 

After her retu rn to work in April of 1983 c laimant continued 
to complain of s well ing, particularly in her left ankle. In 
June c laimant was walking with a limp. Her restrictions of no 
p rolonged standing or walking ove r thirty minutes remained. She 
was to elevate her foot when sitting. 

In a letter dated August 10, 1979 Robert W. Milas, M.D., 
referred to claimant 's having lumbar pain radiating to the right 
lower extremity. Claimant's lumbar motion was mode rately 
limited. One of t he doctor's impressions w3s lumbosacral pain 
of unknown etiology. X-rays of the lumbosacral spine were 
normal. Dr. Milas thought claimant's complaints were of a 
muscular ligamentous nat~re and he rP.commended a physi~trist. 

Claimant was seen by Pran k I . Russo, M.D . , who found deep 
tendon r ef l exe s at the knees and ankles brisk and symme trical. 
There was no gross muscular atrophy in the lower extr emiti~s. 
Electromyography and nerve conduction studies of the right lower 
extrem1ty wee r. normal. 

Claimant was placed on outpatient therapy, but she continuej 
t o have complaints of pain radiat i ng down the right lower 
~~t remi ty to the ankle . Ther e was a slight decrease in the 
right ankle jerk . electromyography was compatible with an Sl 
radiculopathy. 

Claimant was hospitalized on September 19, 1979. A myelo~ram 
, was done f ollowed by a lumbar laminectomy at LS, Sl. 

Clai mant was treated by Dr. Jersild i n 1980 fo r cerv i cal 
radiculitis. 

Claimant was seen by Dr. Jersild 1n Ma rch of 1982 with low 
back complaints with rad i ation i nto he r left lower extremity. 
Deep tendon reflexes of the ankle were dulled and there was mild 
sensitivity in the left sc iatic notch. Straight leg raising was 
not restric ted. Or. Je rsild thought claimant had an exacerbation 
of lumbar degenerative disc d i sease. Claimant appears to have 
returned to wor k on Apr il 5, 1982. 

Hospita l records show claimant ~as admitted to the hospital 
on November 3, 1982 after a fall at work with a sprain of her 
r ight ankle, a trimalleolor dislocation and fracture of the left 
a nkl e. Open reduction of both the medial and lateral malleol1 
was undertaken. Claimant gave a history of prior laminectomy 
three years before, recurrent low back pain, and elevation of 
the fourth me t atarsal . 

Claimant had no tende rness to palpation in the sacrum, 
coccyx or lumbar spine. Straight leg raising was negative and 
claimant's sensory and motor functions we r e intact. Examination 
of the knee and hip were within normal limits. X-rays of the 
coccyx and and s ac rum showed acute anterior angulation of the 
distal half of the distal sacral segment whi ch was interpreted 
as represent ing either older o r recent bone trauma. 

Claimant retu r ned to the ho5pital on December 22, 1982 for 
removal OL the screw from the lateral aspect of her left ankle. 
No sensory defi c it was f ound in either ankle. 

By January 4, 1983 c laimant had 75 percent motion in her 
right ankle and she was ready to start full weight bearing on 
both sides with support of crutches. 

When claimant was seen at thn end of February s he had 
tightness in her left ankle and tenderness over the plantar 
aspect of the left foot where she had pr9v1ously had plc111c.:ir 
warts removed. 

A month la ter claimant had full mrtion in the r1qht ankle 
and motion 75 percent of normal on the left. 

Claimant was seen in April after she had returned to WOLk. 
Because of swelling in the left ankle, Jobst stockings were 
prescribed. The following month the doctor thought c laimant 
should consider work with less walking or working only part of 
the day. 

In July cla imant had complaints of both her feet and her 
back . She had metatarsalgia in both feet with callus forma tion 
over the fifth metatarsal head. Back Y.-rays showed narrowing of 
the disc space at L4-5. Metatarsal pads and ar ches were ordered 
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for claimant's shoes. Range of motion on the next visit was 
full on the right and 85 percent on the left. 

Approximately slx weeks la ter claimant was complaining of 
pain in her buttocks, left hip and thigh and right leg cr amps at 
night. X-rays shoved degenerative arthrit i s in the lumbar spine. 
The left knee was norma l. 

When claimant was seen on October 12, 1983 she told the 
doctor of a blackout when she got out of bed. She complain~d of 
severe pain on the anteriolateral aspect of the left knee. An 
arthrogram was normal. Knee motion was full with no crepitation. 
Dr . Skoglund was unable to explain claimant's pn1n ~n 1~h he 
found to be a sprain synd rome . Claimant wa s provided with 
outpatient therapy, exercise and given Naprosyn. 

In a letter of December 7, 1983 Dr. Skoglund provtded the 
following ranges of motion: Right ankl~ dorsiflexion 0°, 
plantar flexion 45° 1 l eft ankle dorsif\exion 0°, plantar flexion 
35°. Re determined an impairment of seven percent in the right 
lower extremity and nine percent of the left lower extremity. 
Re converted those to three and f our percent of the whole person 
and then to fifteen percent of the whole person. 

Barry Lake Fischer, M.D., examined cl aimant on June 11, 1983. 
Re took a history of an injury to claimant's eight ankle, a 
fracture to her left ankle and trauma to her back in a fall on 
November 3 , 1982. Claimant ' s complaints were pain, soreness and 
stiffness over both sides of her l ower b~ck and pain into both 
legs; weakness in the left foot; and pain, soreness and stiffness 
in both ankles with swelling. 

on examination claimant had bilateral lumbosac cal and 
paravertebral t enderness and spasm to pa lpation and pressure 
which radiated to both sides and down the posterior aspect of 
both legs wi th bilateral sciatic rddiat1on of spasm. There was 
tenderness to palpation and pre$sure over both ankles. There 
was swelling of the left malleolar area. Ranges of motion in 
the ankles were as follows: 

Normal ~~~~~ Left 

Flexion 35 35 20 
Extension 10 10 5 
Inversion 35 25 10 
Eversion 10 5 s 

Dr . Fi sche r concluded tha t c laimant had permanent partial 
disabi lity to both legs of 30 percent wi th add i t iona l industrial 
loss of 3S percent to the left foot and seve n percent to the 
eight. 

Dr. Fischer saw claimant for reexamina tion on February 3, 
198 4. Her complai nts were unchanged and she added pain in the 
left knee since the injury and pain, so reness and stif f ness in 
the upper back. Dr. Fischer' s findin~s regarding claimant's 
ankle were the same. Re noted that a gait disturbance and loss 
ot normal mobility in the ankle had led to a left knee syndrome. 
In addition t o the rating he had previously given, he found 
dlsablity in the upper back with a cumula tive injury of 40 
percent of the whole person. 

Irwin T. Barnett, M.D. , reported the results of his ex
amination in a letter dated September 16 , 1983. Claimant gave a 
history of hurting both ankles and her \eft knee and buttocks. 
She complained of pain in the left knee and to the buttocks, 
both legs and lumbar spine and tail bone. She told of nerve 
damage to the right leg which had worsened since surgery. She 
told the doctor of swel l ing ln both ankles which was wor se on 
the left . 

There was musc l e spasm along the lumbar sp inal musculature. 
The Achilles ref lex was diminished on the right and absent on 
the left. The patellae reflexes were brisk and intact. There 
was some shortening of the right leg, swelling in the left knee 
and ankle and atrophy in the right knee cap and thigh. The 
doctor suspected chondcomalacia in the knee. 

Ranges of motion in the ankles were as follows: 

Normal Right Left 
Inver sion 35 30 10 
£version 1S s 0 
Plantar Flexion 15 s 0 
Docsiflexion 35 25 10 

X- rays of the le ft knee showed soft calcification. x-cays 
of the left ankle showed a small fragment of bone at the di3tal 
end of the external malleolus. On one view a defect of the 
navicular tarsal bone was seen. 

Among Dr. Barnett's diagnoses WP. re residuals of a low back 
injury with bilateral sciatic nervP. r oot ir ritation, residuals 
of a soft tissue ligamentous and cartil age injury of the left 
knee, a fracture of the le ft fibula involving the external and 
internal malleolus, a fracture of the fourth metatarsal, a 
defect in the upper surface of the navicular tarsal bone and 
residual of a soft tissue ligimentous injury to the right foot 
and ankle. He attributed the atrophy of the left ca lf and thigh 
to the c laimant's favoring of the left leg. 

De. Barnett concluded claimant "has a major loss of use of 
the man as a whole.• 

APPLICABLE LAW AND ANALYSIS 

The first issue to be considered is one of a causal connection. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of November 3, 1982 is causally 
related to the dis~bility on which she now bases her claim. 
8odish v. Fischer, Inc ., 2S7 Iowa 516, 133 N.W . 2d 867 (1965). 
Lfnclahl v . L. 0. Botis, 236 Io wa 296, 18 N.W.2d 607 (1945). A 
possibility ls lnsu icient; a probability ls necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1 955) . The question of causaf connect i on is essentially 
wi thin the doma in of expert testimony. Bcadsha.· v . lnwa Methodist 
Hospital, 2S1 Iowa 375, 101 N. W.2d 167 1f§"ITT.- ---

Defendant seemingly does not seriously cont est impairment to 
claimant's lower extremities. It is r ather claimant's contention 
that impai rment extends into the body which is the subject of 
dispute. As defendant points out, a doctor ' s recitat ion of 
history is not sufficient to prove medical causation. 

Claimant was seen in defendant's medical department as early 
as February 1979 with back complaints which occurred periodically 
thereafter . She had a laminectomy and a weight restriction was 
imposed. She was seen for back complaints a few days prior to 
her Novemvec fal l at which time she also spoke of left-sided 
back pains sometimes radiating t oward the knee. 

When cl aimant was hospitalized following the ~ccident, she 
had no tenderness to palpation in her coccyx or lower spine. 
Straight leg r aising was negative. Sensory and motor functions 
were intact. Claimant had a contusion of the buttocks and on 
November 12 had some pain i n the left sacroiliac. On x-ray 
there was angulation of the distal half of the distal sacral 
segment wh ich was interpreted as either old or recent trauma. 
No c lar i fi cat ion appears in the record. 

Claimant again complained of her b~ck in July of 1983. 
X-rays showed narrowing at L4-S. Subsequent x-rays revealed 
degenP. rative arthritis. Dr. Skoglund, who has been claimant's 
t reat ing phys ician , confines her impairment to the lower e~
tremities . His letter of September 21, l9a3 reports "back pain 
probably related to her pr evious suc9ery by Dr. Milas.• He 
specifically del iniates a separate impairment rating to the back 
due to the 1979 injury. 

Dr. Fische r's evaluation may be somewhat tainted by the 
accuracy of his history in that he assumed injury to both ankles 
and to claiman t's back. The doctor reviewed x-rays of claimant's 
lumbar spine and cha racte r ized the changes he s~w as laminectomy 
changes. 

Dr . Ba rnett's history al so contains some deficits in that he 
assu■ed that a bruised tailbone and nerve damage to the right 
leg which has worsened since surgery presumably to the right. 
Re attributed cla imant' s muscle spasms to active low back 
disease , but he also wrote that disc pathology "can be result of 
aggravation of trauma. • Later he stated: "Apparently she had 
two injuries here, to account one for the back injury and one 
for the leg injury.• 

Claimant's burden is preponderance and in light of claimant's 
preexisting back condition, she must show a causal relationshi p 
between her fall in November of 1982 and her current back 
complain ts. She does not preponde r ate on that point. However, 
the record clearly establ ishes impairment to claimant's lower 
extremities attributed to her injury of November 3, 1982. 

The remaining issue is claimant' s entitlement to permanent 
partial disability. 

The r l1ht of a worker to receive compensation f or injuries 
sustained which arose out of and in the course of empl oyment is 
statutory. The statute conferring this eight can al so fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co. , 222 Iowa 272 268 
N.W . 598 (1936). 

That a worker sustaining one of the injuries for which 
s pec ific compensation is provided under the statute might, 
because of such i n jury, be unable to resume employment and 
because of his lack of education or experience or physical 
strength o r ability, might be unable to obtain other employment, 
does not ent itle him to be cla$sed as totally and permanently 
disabled . Id . at 278, 268 N. W. 598. 

Where the resu l t of an injury causes the loss of a foot, or 
eye , etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and 1s entitled 
only to the prescr ibed compensation. Barton v. Nevada Poultry 
Co., 253 l ow~ 285, 290, 110 N.W.2d 660 (196l). The schedule 
TTxed by the legislature includes compensat ion for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (l9 42). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Ke lloig v. Shute and Lewis Coal Co. , 
2S6 Iowa 1257, 130 N.W .2d 667 (19 4 ). 

Lacson in 2 workmen's Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses the nature of scheduled benefits and points out that 
•payments ace not dependent on actual wage loss• and that they 
are ~ot •an erra tic deviation from the underlying principle of f981 
compensation law--that benefits relate to loss of earning 
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capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged with the only difference being 
that " the effect on earning capacity is a concl usive l y presumed 
one , instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v . Eagle Iron Works, 331 N.W.2d 
116 (Iowa 1983) . 

Iowa Code section 85.34(2)(s) provides: 

I f an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this s ection, the employer shall pay to the 
employ~e compensation for a healing period, as 
provided i n section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicat~d that significant 
improvement from the injury is not anticipated or 
until the employee is medicaly capable of returning 
to employment substantially similar to the employ
ment in which the employee was engaged at the time 
of injury, whichever occurs first. 

Claimant had injury to both lower extremities in a single 
incident. The Iowa Supreme Court in ~~~~~o v. DeLong's Sportswear, 
332 N.W . 2d 886 (Iowa 198)) made it very clear that "compens~tion 
benefits for permanent partial disability of t wo members caused 
by a single accident is a scheduled benefit" meaning that "the 
degree of impairment must be computed on the basis of a functional, 
rather than an industrial disability.• The court went on to 
explain at 887 the two methods for evaluating disability--functional 
and industrial: 

Functional disability is assessed solely by determining 
the impairment of the body function of the employee, 
industrial disability is gaug~d by determing the 
loss to the employee's earning capacity. Functinnal 
disability is limited to the loss of physiological 
capacity of the body or body part. Industrial 
disability is not bound to the organ or body 
incapacity, but measures the extent to which the 
injury impairs the employee in the ability to earn 
wages . ... 

• • • A specific scheduled disability is evaluated by 
the functional method; the industrial method is 
used to evaluate an unscheduled d1sability. 

Dr. Skoglund used the A.M.A. Guides to evaluate claimant's 
i•pair• ent. He measures impairment to each lower extremity and 
converts each to body as a whole. Applying the combined value 
results in a seven percent impairment of the whole person. Dr. Fischer 
claimant ' s evaluating phys i cian, initially assigned a thirty 
percen t permanent partial impairment to both legs with an 
additional industr ial loss of thirty-five percent to the left 
foot and seven percent industrial loss to the right foot. Dr. Barnett 
assesses a •major loss of use of the man as a whole.• 

The greatest weight in this decision ls being given to the 
evidence presented by the treating physician. Lemon v. Georiia 
Pacific Cor~ration, I Iowa Industrial Commissioner Report 2 4 
(Appeal Decsion 1981)1 Clement v. Southland Corporation, I Iowa 
Industrial Commissioner Report 56 (1981). Dr. Skoglund, in 
addition to being the treating physician, determines claimant's 
functional impa irment and refrains from assigning industrial 
disability. Assessment of industrial disability is beyond the 
scope of expert medical testimony. ~r1gh~-~~J!alter Kidde Co., 
33 Biennial Report of the Industrial Commissioner 237 (Appeal 
Decision 1977). Dr. Fischer, who evaluated claimant, has not 
provided a pure impairment rating. It is import~nt to note 
that the impairments referred to by Dr. Skoglund convert to 
seven percent of the whole person. The whole person impairment 
is not achieved by combining the three and the four percent. 
The whole person impairment is multiplied times 500 weeks. 
Using that calculation, claimant is entitled to thirty-five 
weeks of permanent partial disability benefits. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is forty-two ( 42) years of age. 

That claimant was seen for back complaints as early as 
February of 1979 and for periodic back complaints thereafter. 

That prior to her injury of November 1982 claimant had disc 
surgery and had a weight l1mitati on of thirty-five (35) pounds. 

That claimant while working at her employer's premises had 
an accident resulting in spraining of her right ankle and a 
trimalleolar dislocation and fracture of the left ankle. 

That claimant had surgery on her left foot and casts placed 
on both legs. 

That claimant was returned to work on April 4, 1983 vith 
1pecial provisions made for her disability. 

That clai•ant subsequently •issed some wo rk with left knee 
pain. 

That claimant has been working steadily since February 6, 
1984. 

That claiman t is r estricted from lifting, pushing or pulling 
over ten ( 1 0) pounds1 excessi ve reaching, t wisting or bending 
and prolonged standing or wal k ing. 

That claimant wears special shoes and stockings and takes 
medication. 

That claimant complained of ankle swelling and soreness in 
1979 . 

That claimant complained of her left knee in 1979. 

That claimant had two surgeries to her left foot--one in 
1981 and one in 1982 due to plantar warts. 

That claimant's foot surgeries prior to November 1982 
resulted in no restriction. 

That claimant has impairment to each lower extremity attributable 
to her injury of November 3, 1982. 

That claimant has degenerative arthritis in her spine. 

That claimant does not have increased impairment to her back 
traceable to her injury of November 3, 1982. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has established by a preponderance of·the 
evidence a causal relationship between her injury of November 3, 
1982 and her present disability to her lower extremities. 

That claimant has shown entitlement to thirty-five (35) 
weeks of permanent partial disability benefits attributable to 
her injury of November 3, 1982. 

ORDER 

TBEREPORE, IT IS ORDERED: 

That defendant pay unto claimant thirty-five (35) weeks of 
per manent partial disability benefits at a rate of two hundred 
tifty an~ 62/100 dollars ($250.62). 

That defendant pay amounts due and owing in a lump sum. 

That defendant pay interest pursuant to Iowa Code section 
85.30. 

That defendant pay costs pursuant to Industrial Commisioner 
Rule 500-4.33. 

That defendant file a final report in ninety (90) days. 

Signed and filed ~his /I_ day of August, 1984 . 

JUDH AN1' HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE I OWA INDUSTRIAL COMMISS IONER 

BLANCHE M. RINEHART, 

Claimant, 

vs. 
PILE NO. 601858 

A P P E A L 
THUNDERBIRD RESTAURANT, INC., 

Employer, 
D E 

and 

AID INSURANCE SERVICES, I0WA IHilUSlllilll ~•Jf,\i,ii:,StUNlR 

Insurance Carrier, 
Defendants . 

By order of the industrial commissioner dated June 18, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
an adverse review-reopening decision. 

The record consists of the transcript; claimant'c exhibits l 
through 14, 16 and 17, 19 through 26, and 28 through 46; and 
defendants' exhibits A through o, inclusive, all of which 
evidence was considered in reaching this final agency decision. 

ISSUES 

Claimant states the issues on appeal: 

1. Did the Deputy Commissioner error in his 
Decision finding that the Claimant failed to prove 
by a preponderance of evidence that the cause of 
her disability is the injury of June 10, 1979. 

2. Did the Deputy Commissioner error in his 
Decision disallowing medical expenses other than 
for ors. Lund and Andre. 

EVIDENCE PRESENTED 

Claimant argues that her disability is connected to her 
injury of June 10, 1979. That argument at bottom is based upon 
the opinion of Larry 8. Phipps, O. C., as brought out on direct 
examination, which is opposed to the opinions of Robert A. Morantz, 

M.D., and M. w. Andre, M.D. The review-reopening decision found 
that the opinions of Ors. Morantz and hndre were more reliable 
for four reasons: (1) They were the treating physicians and 
both were neurosurgeons1 ( 2 ) Dr. Phipps was not given a complete 
history; (3) The motor impairment rating of Dr. Phipps was 
inaccurate; and (4) Dr . Phipps impairment rating was based on 
claimant's subjective complaints as opposed to the essentially 
objective data used by the two neurosurgeons. A review of the 
entire record discloses that the hearing deputy's conclusion in 
this respect is proper, and it will be adopted. 

Claimant's argument that certain medical expenses should 
have been awarded fails because claimant did not show that the 
employer o r insurance car rier authorized the care. Under S85.27, 
The Code, the employer clearly has the choice of treatment, and 
without authorization by the employer or insurance carrier, no 
award can be made. 

Wherefore, the review-reopening decision filed March 20, 
1984 is hereby adopted as the final agency decision. 

FINDINGS OP FACT 

1. On June 10, 1979 claimant fell at work when she tripped 
over an electrical cord. 

2. As a result of her fall claimant was off work from June 
10, 1979 until October 1979. 

3 . It was medically indicated that claimant could return to 
work on September 11, 1979. 

4 . Claimant was authorized to seek treatment from or. Lund 
and or. Andre. 

5. Defendants paid claimant temporary total disability from 
June 10, 1979 to September 11, 1979. 

6. Claimant did not suffer any permanent disability as a 
result of her fall. 

7. Defendants have paid all authorized medical expe nses. 

CONCLUSIONS OF LAW 

Claimant has failed to prove by a preponderance of the 
evidence that the cause of her disability is the injury of June 
10, 1979. 

Claimant has failed to prove ~ya preponderance of the 
evidence that she was authorized to receive medical treatment 
from anyone other than Ors. Lund and Andre. 

ORDER 

THEREFORE, claimant shall take nothing further from these 
proceedings. 

Pur suant to Industrial Commissioner Rule 500-4.33, defendants 
are ordered to- pay the costs of the attendance of the certified 
shorthand reporter. Claimant shall pay all remaining costs. 

Signed and filed this)'/ '>aay of August, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

BLANCHE M. RINEHART, 

Claimant, 

vs. 

THUNDERBIRD RESTAURANT, INC., 

Employer, 

and 

AID INSURANCE SERVICES, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

Pile No. 601858 

R E V I B W -

R B O P B N I N G 

FILED 
MAR 2 0934 

IOWA IHOUSlRIAL COMMISSIONER 

This is a proceeding in review-reopening brought by Blanche 
M. Rinehart, claimant, against Thunderbird Restaurant, Inc., 
employer, and AID Insurance services, insurance carrier, for the 
recovery of further benefits as the result of an injury on June 
10, 1979. Claimant's rate of compensation as indicated in the 
memorandum of agreement previously filed in this proceeding is 
$94.50. A hearing was held before the undersigned on Pebruary 
29, 1984 . The case was considered fully submitted at the 
conclusion of the hearing. 

The record consists of the testimony of claimant, Larry B, 
Phipps , o.c., Eldon zinc, Rebecca L. Madison, Bonnie L, Stanley, 
Roger Romig, Danny R. Abrahams; claimant 's exhibits l through 
14, 16, 17, 19 through 26, 28 through 35, 37 through 43, 45 and 
46; and defendants' exhibits A through O. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether there is a causal 
relationship between the alleged injury and the disability on 
which she is now basing her claim1 the extent of temporary 
total, healing period and permanent partial disability benefits 
to which she is entitled and authorization for medical benefits 
pusuant to S85.27, Code of Iowa. 
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EVIDENCE PRESENTED 

Claimant testified she is 49 years old, married, and a 
resident of Kansas City, Kansas. She revealed that she is not 
presently employed and contends she has not been employed for at 
least two years. 

Claimant stated that on June 10, 1979 she was an employee of 
the Thunderbird Restaurant in Marshalltown, towa . She explained 
that on that day she suffered an inJury at the restaurant when 
she tripped and fell over an electrical cord. She indicated 
that she fell face forward and extended her arms to break the 
fall. Claimant added that immediately after the fall she felt 
stunned, her hands were stinging and there were shooting pains 
across her shoulder and into her neck and head. She stated that 
she sat down in a chair for awhile and then went home. 

Claimant advised that when she got home that day her hands 
and arm were in so much pain that her daughter had to open the 
door foe her. She stated that she went inside and laid down on 
the couch with a heating pad on her neck, but later applied cold 
packs. She indicated that the pain continued through the night 
and because of it she was unable to sleep. She further indicated 
that it was necessary for her daughter to help her move around. 

Claimant testified that on the next day she went to see Axel 
T. Lund, M.O. She recalled that she saw Dr. Lund two or three 
times after which he felt he could do little to help. Claimant 
stated that De. Lund then referred her to a neurosurgeon, H.W. 
Andre, M.O. 

It waF claimant's cecollect1on that she first saw Dr. Andre 
in June or July 1979. Claimant contended that De. Andee did not 
examine her neck or shoulder blades. She also stated that or. 
Andre did not provide her with any form of treatment. Claimant 
testified that she continued to see Dr. Andre on several occasions, 
and in August 1979 he sent her to Iowa Methodist Hos~ital for a 
cervical myelogram and an electromyographic examination. She 
stated that after the examination De. Andre came to her hospital 
room and said there was nothing wrong so she could go home. 
Claimant revealed that sometime during this period she was 
receiving physical therapy. She indicated that she continued 
physical therapy and seeing Dr. ~ndre until late September 1979. 

Claimant alleged that she left Iowa in September 1979 and 
returned to Kansas City because she was no longer ceceiv~ng 
workers' compensation benefits, she was unable to work and thus 
she could not support herself. She admitted, however, that upon 
her return to Kansas, she became employed at Nicholl Bros., Inc. 
Claimant said this employment commenced in October 1979 and 
continued into Hay 1980. Claimant testified that she left 
Kansas in Hay 1980 and returned to Iowa. She stated that she 
lived with her sist~c and brother-in-law in Des Hoines. She 
recalled that she found emolovmPn~ In Des Mo lnes with VicL~ria 
Cleaners and this job lasted from August 1, 1980 until the 
■ lddle of September 1980 . She added that she was next em lo ed 
from the •iddle of September 1980 until the latter pact of y 
October o f that year at Charles Todd Uniforms . She said she 
then left Iowa and returned to her husband in Kansas. 

Claimant testified that upon her return to Kansas she 
obtained employment with Crest Quality Cleaners in Kansas City. 
She revealed that this employment continued from November 1 
1980 through September 29, 1981. Claimant alleged she has ~ot 
worked since that time. She further alleged that she left 
Kansas at that time to hire an attorney for her workers ' compen
sation case. According to clai~ant she was in Iowa from September 
1981 until July 1982 to accomplish the goal of hiring an attorney. 
It was her testimony that she stayed this length o f time because 
it was convenient and she couldn't afford long distance telephone 
calls to the lawyer. 

Claimant testified that she began to experience trembling in 
her upper extremities in late 1980 or early 1981. She attributed 
this trembling to her injury. Claimant revealed however that 
she did not see a doctor concerning her injury u~til she ~onsulted 
Robert A. Mocantz, H.O., in November 1981. She stated that or. 
Horantx maintains his off1ce in Kansas City. She explained that 
Dr. Morant& also had a cervical myelogram and electromyographic 
examinati?n conducted and found no neurological dysfunctions. 
Clai•ant indicated that Dr. Horantz referred her to Steven 
Waldman, H.D., at the Menorah Medical Center in Kansas City 
~issour1. She stated that she received several spinal inje~tions 
at this center. Claimant said she was given medication for pain 
and tre•bllng. 

Claimant testified that she next consulted Donald E. Tyler, 
M. O., in December 1982. According to claimant, or. Tyler did 
not treat her o r prescribe medication. 

Claimant testified that she returned to or. Andre in the 
winter of 1982. Claimant stated that Dr. Andre scheduled a CAT 
scan to be done in Hlnneapolis, Minnesota. She recalled that 
this was done 1n Harch 1983. 

Claimant said that the last doctor she had seen was Larry B. 
Phipps D.C., who■ she saw 1n December 1983 for evaluation 
purposes. Clai•ant believed that the examination given by De. 
Phipps was aore extensive than any previous examinations she 
received. 

Clai■ant alleged that sh~ has been 1n continuous, agonixing 
pa1n since June 10, 1979. She further alle<}ed that because of 
th is pain lt was iapossible for her to earn a living to support 
herself •o she has ~en forced t o live off her fa■ lly in lova. 
Clatd■ant offered little explanation vhy her husband in Kansas 
coul or ~-ould not suoport her. 

On cross-examination, claimant admitted that she suffered a 
prior work related injury to her right arm in 1974. She related 
that as a result of the injury she was off work six to eight 
weeks. 

Claimant revealed that some of her trips to Iowa from Kansas 
City were because of domestic problems with her husband. She 
recalled that at sometime in 1980 or 1981 she filed for a 
dissolution of marriage from her husband while she was in 
Marshalltown. Claimant continued to insist that she was in Iowa 
from September 1981 to July 198i for the sole purpose of hiring 
a lawyer, but admitted that during this time she wos d1iving to 
Kansas City for medical attention. 

Eldon Zinc testified he is a resident of Laurel, Iowa and 
has known claimant for 32 years. He stated that he had seen her 
on occasion after June 10, 1979. It was Hr. Zinc's recollection 
that he first noticed claimant's trembling about six months ago. 
He remembered that claimant had been in his home about a month 
before thL hearing at which time she appeared to be shakey and 
in a lot of pain. He revealed, however, that claimant was at 
his home a year ago and was not trembling and was not complaining 
of back problems. 

Rebecca Madison testified that she is claimant's daughter. 
She r ela ted claimant's condition when claimant came home from 
the Thunderbird Restaurant on June 10, 1979. It was Hrs. Madison's 
recollection that claimant began the trembling immediately after 
the accident. She stated that claimant had lived with her on 
occasion since 1979 and she observed that claimant always 
appeared to be suffering severe pain. She added that since the 
accident she had not seen claimant perform any physical activity 
other than walking and sitting. 

On cross-examination, Hrs. Madison opined that based on her 
observations of claimant it would not have been possible tor· 
claimant to have worked more than one week at a time since June 
1979. She did not believe claimant had worked in Kansas City 
after the accident and could not recall having ever been told by 
claimant of any such employment. She admitted that she conferred 
with cla imant numerous times by telephone while claimant was in 
Kansas City. 

Bonnie Stanley testified she is claimant's sister. She 
stated that claimant has lived with her on several occasions 
since 1979. She stated that it was her observation that claimant 
always appeared to be in severe pain and was unable to do most 
o f the activities she did before June 1979. Hrs. Stanley 
adamantly rejected the suggestion that claimant could have 
worked foe as lonq as six months after the accident in 1979. 
She asserted that claimant may have worked for a week, but it 
was not possible foe her to have work ed for more than a week or 
so. 

Danny Abraha~s testified he was claimant's son. He stated 
that the first time he observed claimant after the accident was 
in 1982. He recalled that at that time she appeared to be in 
severe pain. He testified that he drove claimant to Minneapolis, 
for the CAT scan test and that according to his observations 
riding in an automobile greatly aggravated her pain. 

Roger Romig testified he is claimant's brother-in-law. He 
recalled that c laimant lived with him and his wife from June to 
October 1980. He thought she worked for a couple of weeks 
during that time, but stated that he did not believe claimant 
has worked since then and would be surprised if she had. He 
further testified that when claimant left for Kansas City in 
October 1980 she drove herself. 

Larry E. Phipps, o.c., testified that he is a practitioner 
of chiropractic in Marshalltown, Iowa. He stated that he has 
been engaged in the practice of chiropractic for 20 years. Be 
f~rthec stated that he has attended numerous seminars on soft 
tissue inJucies. He also proffered his membership in several 
professional organizations. Dr. Phipps advised that he has a 
general chiropractic practice with an emphasis on patients with 
chronic problems. 

De. Phipps stated that his initial contact with claimant was 
on December 19, 1983. Ae conducted an examinat1on on December 
20, 1983. Dr. Phipps explained that the examination consisted of 
the following: First, a complete history was obtained from 
claimant. X-rays were taken and then claimant was given an 
orthopedic and neurological e xamination. or. Phipps outlined the 
procedure he used for the orthopedic and neurological examination. 
He stated that he went through a range of motion and strength 
test with claimant. He revealed that he conducted a pinwheel 
test; deep tendon reflex; checked the c rania l nerves; palpation; 
vital signs; weight; heart sounds and eye, ear and nose . 

According to Dr. Phipps, cl aiman t's range of motion was 
within the lower range of normal limits. He stated that claimant's 
range of motion was sufficient to preclude a finding of impairment 
on that basis. 

De. Phipps reviewed the x-rays he had taken of claimant's 
cervical and thorac ic spine. Dr. Phipps opined that the x-rays 
showed some mild degenerative changes at C-4, Sand 6 where the 
peripheral nerves come out of the intervertebral foramen. Also, 
that there was marked scoliotic change in the mid and upper 201 
thoracic regions from C-7 to T-3. Finally, Or. Phipps testified 
that there was a defin1te flattening of the normal cervical kyphos1s. 



De. Phipps espceased hie opinlon that clal■ant waa 1uff~r1ng 
fe011 chronic post-traumatic bilateral spraln/1tra1n of the upper 
thoracic and cervical spine. He concluded that this proble■ was 
the result of clai■ant's fall in June 1979. 

Dr. Phipps also concluded that claimant waa presently 
suffering from a functional dlsabllity equ~l to ,5 percent of 
her body as a whole. He stated that this rating was arrived at 
through the application of chapter two of the 1977 copywrlte 
edition of the American Kedical Association's Culdea to the 
!valuation of Per ■anent lmpair ■ents. (Hereinifter r fPrrPd to aa 
the guide.) 

On croas-asaminatlon, Or. Phipps conceded that he inadvertently 
utilized lower muscle strength grades in calculating the ■otor 
l■pair■ent than those which he had In fact obtalned as a result 
of hla eaa■ lnation. As o consequence, he admitted that the motor 
l■pair■ent eating he hod eatabllahed was higher than it should 
have been. or. Phipps was uncertain how much lower the rating 
would have been, but pointed out that even 1f it was co■pletaly 
d1acegacded the sensory lmpair ■ent rating of 52 percent waa 
valid. The doctor testif1ed that he arrived at the 52 percent 
aenaory i■paicment eating by applying chapter t wo of the guide 
on the peripheral spinal nerves, though he was aware clai■ant 
had no known dysfonction of the peripheral spinal nerves. It 
was his opln1on that chapte r two of the guide was appcopri>te 
whethe r or not there wa s actual dysfunct ion of the nerves. or. 
Phipps further teat1f1P.d that he based his sensory l■pairnent 
eating exclusively on the claimant's state■ent8 to hi■ concecn1n9 
the natoce and extent of her pain. 

Plnally, De. Phipps testified that he was unaware of claimant ' s 
1974 1njury to her right arm. He admitted that the injury was 
not included in the history 1iven to hi ■ by clai•ant. It was or. 
Phipps' opin1on that this inJury very likely could have caused 
nerve da■age through scarring and that it would be a factor to 
consider ln evaluating claimant's present disability. 

Defendants' exhibit •o• was admitted into evidence which la 
a copy of chapter two of the guide upon which or. Phipps calculatad 
claimant's disability eating. Chapter t wo states ln relevant 
pact s 

Thia •culdo" provides criteria for evaluating 
per•anent lmpair■ent cesultlnJ from dysfunction of 
the various peripheral spinal nArvea. 

. . . . 
In evaluat1n9 pain associated with peripheral 

spinal nerve dlsocdeca the physician should constder, 
(11 how the pa1n interferes with the tnd1v1dual's 
perforaance of the activities of dally llvlng, eg, 
annoys but ia forgotten during activity, or lntecferea 
with activity, or prevents activity, or causes 
outcries ~swell as preventing ,ct1vity 1 (21 to 
what extent the pain follows the deraato•e dlatributlon 
(seep. 56)1 and 131 to what extent the deacclptlon 
of the pain lndlcatea that it is caused by the 
peripheral aplnal nerve impairment, le, the pain 
should correspond to other aspects of disturbance 
In the involved nerve or nerve root. SubJectlve 
coaplainta or pain which cannot be substantiated 
along these lines Jee not considered within the 
scope of this guide. 

Defendants also submitted several• d1cal reports into 
evidence. !shiblt C ls a copy of a medical ,~port from Robert A. 
Hocantz, K.O. Dr. Horantz'o report recites claimant's contention 
that her problems arose from the work injury. It also aaya 
clai•ant believed she had oeveral tumors of her nerves. X-rays 
showed a "swan neck," with questionable osteoarthritis. A 
•yelogcam was performed which was normal. several docu■ents 
were introduced from K. w. Andre, H.o. Neither or. Hocantz nor 
Dr. Mdre found any permanent neurological damage to claimant . 
Defendants' exhibit e la a report from Dr. Andee which eatabllahea 
that claimant was released to return to work on September 11 
1979. ' 

APPL I CABLE LA\i 

The clai■ant has the burden of proving by a preponderance of 
the evidence that the injury of June 10, 1979 la cauaallr 
related to the disability on which she now bases her clam. 
Bodiah v. PlscherA Inc., 257 towa 516, 133 N. W.2d 867 (1965). 
Lindahl v. ,;:-~ oggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
posa16lilty ia Insufficient, a probability ls necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The -queiETorior"cauiiT coniiec tlon la essentially 
within the domain of expect testimony. Bradshaw v. Iowa Hathodlat 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of expects need 
iiof"""be couched in definite, p0aitlve oc unequivocal language. 
Sondag v. Perris Hacdwaee, 220 N.W.2d 903 (Iowa 1974) . However, 
the expect opinion miy'5i accepted or rejected, in whole or in 
pact, by the telec of fact. Id. at 907. Purthec, tho weight to 
be given to such an opinion lafor the finder of fact, and that 
■ay be effected by the completeness of the premise given the 
expert and other surrounding clrcumatancea. Bodlah, 257 Iowa 

516, 133 N.W.2d 867. See also ~el•an v. Central Telephone Co. 
261 Iowa 352, 154 N.W.2d 128 (1967). ---------=-"~=-=-a.;..;;.-=:.:.• 

In regard to medical testl■ony, the co-iaaloner la required 
to atate the reasons on which testi■ony la accepted or rejected. 
Son~. 220 N. W.2d 903. 

Section 85.27, The Code, provides ln relevant pert: 

Poe purposes of this sectlon, the e■ployec ls 
obliged to furnish reasonable ser~lces and supplies 
to treat an lnJuced employee, and has the right to 
choose the care. The tceat■ent •ust be o fferPd 
proaptly and be reasonably suited to treat the 
injury without undue inconvenience to tbe e■ployee. 
If the eaployee has reason to be dlssatlsfled with 
the care offered, he should co■munlcate the bes1a 
of auch disaatlsfactlon to the employer, in welting 
lf requested, following whi ch the e■ployec and the 
e■ployee may agree to alternate care reasonably 
aulted to treat the injury. 

ANALYSIS 

The report and findings of or. Ph1pps ~111 be reJected and 
the findings of Ors. Koranta and Andre ere accepted as having 
greater celleblllty. The report of Dr. Phipps ls reJected for 
the following reasons. P1rst, he was not the treating physician. 
Second, he was not given a full and co■plete histoey of clai■ant'a 
prior injuries to her ar ■. Third, by hie own ad■ lssion his 
motor impalement eating 1a not accurate. Fourth, his sensory 
1 ■palc ■ent eating was based entirely on claimant's aubJective 
co■plalnts whi ch choptPr two of the AKA Gu1d~ is not designed to 
rate. 

The reports of Dea. Kocanti and Andre are accepted as having 
greatPr cel1abillty because they were treating physicians. 
Also, each is a neurosurgeon having particular expertise in 
avaluat1on of peripheral nerve and spinal injuries. Pinally, 
each of the doctors based their opinions on substantially 
objective diagnostic tests, 

Clai■ant was watched closely during this proceeding. It was 
sod to observe her obvious 1nab1llty to face her fa■ lly and 
trlenda as they testified about her inability to work, ln 
apparent ignorance of the fact that claimant had worked off and 
on foe et least 21 ■onths after her injury • 

While it la clear that clai•ant ls suffering fro■ so■e foe■ 
of ■alady it la not clear that this malady was caused by the 
June 10, 1979 injury. 

Plnally, c lai ■ant did not establish that any of the ■edlcal 
care other than that of oc. Andee was authoclaed by defendants. 
Defendants have continued to pay foe the services of De. Andee 
and clal ■ant has offered no Justlflcatlon foe incurring the 
■edlcel expenses she did. Clearly , claimant was not dissatisfied 
with Or. Andra a1nca aha was engaging h1a services as late as 
1983. In addition, she has failed to establish an emergency 
situation which would have required i1111Dedlate attention 

FINDINGS OP PACT AND CONCLUSIONS OP LAW 

WHER&PORE, based upon the evidence presented and principles 
o f law above stated the following findings of fact and conclusions 
of law are made: 

FINDINGS OP PACT: 

1. On June 10, 1979 claimant fell at work when she tripped 
over an electrical coed. 

2. As a result of her fall claimant was off work from June 
10, 1979 until October 1979. 

3. It was medically indlceted that claimant could return to 
work on September 11, 1979. 

4. Claimant was authorized to seek treat■ent fro• or. Lund 
and De. Andee. 

5 . Defendants paid claimant temporary total disability fro■ 
June 10, 1979 to September 11, 1979. 

6. Claimant d1d not suffer any permanent disability as a 
result of her fall. 

7. Defendants have paid all authocl~ed medical expenses. 

CONCLUSIONS OP LAW: 

Claimant has failed 
evidence that the cause 
10, 1979 . 

to prove by a preponderance of the 
of her disability is the injury of June 

Claimant has failed to prove by a preponderance of the 
evidence that she was authorized to receive medical treat■ent 
from anyone other than Ors. Lund and Andre. 

THBR&PORE, claimant shall take nothing further from these 
peoceedlngs. 
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I 
Pursuant to Industrial Colllfflissioner Rule 500-4.33, defendants 

are ordered to pay the costs of the attendance of the ce rtified 
shorthand reportet Claimant shall pay all remaining costs. 

Signed and filed this &fJf.'1 day of March, 1984. 
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This is a proceeding in arbitration brought by Scott R. Ross 
against Land O'Lakes, Oakland Division, a self-insured employer. 
Claimant alleges that he sustained an in ju ry arising out of and 
in the-course o f his employment on or about Mar c h 17 , 1983. He 
alleges that the injury occurred as a result of repet i tive use 
of his right upper extremity. 

The hearing commenced June 22, 1984 at the Pottawattamie 
County Courthouse in Council Bluffs, Iowa. Claimant appear ed in 
person and wi th his attorney Timothy O' Grady. Defendant appeared 
through its counsel James Thorn. The case was considered fully 
submitted upon conclusion o f the hearing. 

The record in thia proceedin~ consists o f the testimonies o f 
cl aimant, Nancy Finegan and Ray Oslund. Also adm itted into 
evidence were joint exhibits A through O and claimant's exhibits 
l through 6 . 

ISSUES 

The issues presented by the parties at the time of hearing 
are whether claimant sustained an injury arising o~t of and in 
the course o f his employment: whether there is a causal connection 
between any disability which claimant exhibits and his employment: 
a determination of the nature and extent of any disability which 
is c ausally connected to c la imant's employu1ent1 and a determination 
o f claimant' s ent it lement to benefits. 

Defendants raised as a defense a lack of notice of injury 
under the provisions of Code section 8S.23. 

It was stipulated by the parties that in the event o f an 
award the correct rate of compensation is $235.87 per week . It 

was also stipulated that the empl oyer has paid all of cl a imant ' s 
medical expenses incur red for treatment o f the alleged injury. 

REVIEW OF THE EVIDENCE 

Scott R. Ross testified that he is 22 years of age, married 
with one minor child and that he graduated from high school in 
1979. Be denied any other formal education. 

Claimant described his prior medical history as having tw ice 
been treated on an outpatient basis fo r motorcycle accidents 
whi c h resulted in a broken leg on one occasion and lacerat i ons 
on another . He described his general health as good and denied 
any inpatient hospitalization. 

Claimant relat ed that he has previous ly worked as a laborer 
and forkl i ft operator and a mason's assistant. He denied that 
any o f these activities caused any problem o r discomfort in his 
collarbone area even though such involved li fting we ights of as 
much as 40 pounds on a regular basis and occas ionally as much as 
7S pqunds. 

Claimant testified that he commenced work with Land O'Lakes 
Oc tobe r 7, 1981 trimming meat fr om between ribs. This work 
required lift ing approximately 10 pounds. After approximately 
six months he was assigned removing a rm bones whi ch required 
lifting approximately 40 pounds. After appr oximately eight 
mont hs at that position he was assigned to removing neck bones 
from chucks which required l ifting in the range of 50 to 100 
pounds. 

On March 17, 1983 claimant contacted the plan t nurse com~laining 
of pain and popping in his right collarbone area . He testified 
that he had noticed the sensation approximately two weeks 
earlier and that it had been fairly constant since that time. 
He denied having that sensation prior to March, 1983. Claimant 
was seen by Charles L. Pigneri, D.O., and was referred on to 
Timothy c. Fitzgibbons, M.O. 

While t r eati ng with Dr. Fitzgibbons claimant was placed on 
light duty. He continued to work until the plant closed in Hay, 
1984. Claimant has now obtained wor k as a press operator at the 
Red Oak Forge where he is required to lift weights of approximately 
20 pounds at a rate of approximately 150 times per hour. 

Claimant testified that since Mar ch, 1983 his collarbone 
pops out of joint on strenuous activity. He sta t ed that such 
c auses a loss of strength but no loss of cont ro l. He described 
t he sensation as catch ing and painful and stated that it is 
accompanied by swell i ng. ffe stated that it slows him down and 
caused him difficulty in keeping up with the production line at 
Land O'Lakes. He related that t he colla r bone continues to 
bother him wh ile working at the forge and th at it was bother ing 
hi■ at the time of hearing . Claimant testified that, while he 
was unemployed foll owi ng the Land O'Lakes plant closing, the 
condition of his col larbone remained the same. 

Claimant testified that he sought other jobs before commencing 
work at the forge. He has inquired about work in areas other 
than general labo r and has looked into vocational r ehabilitation. 

Claimant testified that he fir st consulted an attorney in 
tegard to this matte r approximately six months after seeing Dr. 
Fitzgibbons and stated that he was called upon by an adjuster 
approximately two months after March 17, 1983. 

Nancy Finegan testified that she was formerly employed as a 
plant nurse by Land O' Lakes . She identi f ied exhibit Oas 
nursing station records maintained by another former employee in 
the nursing department. 

Ray Oslund testified that he was claimant's lead foreman at 
Land.O'Lakes • . He testified that at the end of April, 1984 , 
claimant's name was not on the light duty list. 

Exhibits A through E are records of cla imant' s prior medical 
history centering upon the treatment he received f ollowing 
motorc ycle accidents. There is no indication in the records o f 
any injury to his sternoclavicular joints. 

When Dr . Fi tzgibbons saw c la imant on March 18, 1983, it was 
his impression that cl aimant had a chronic subluxation of both 
sternoclavicular joints , more marked on the right, with recent 
i rritation and swelling secondary to his work at Land O'Lakes. 
( Deposit ion page S) Be related that claimant could remember no 
other specific trauma, other than the work he did at Land 
O' Lakes as the source o f the problem. Dr. Fitzgibbons was of 
the opin ion that c la imant had a predisposition to sternoclavicular 
subluxation as a r esult of a developmental abnormality and that 
such preexisted claimant's work at Land O'Lakes. (Dep. pp. 22 & 
231 He expr essed the opinion that claiman t would not have 
developed symptoms of pain, s welling and popping if he ho~ b~cn 
performing sedentary wo rk and that claimant should not continue 
to do strenuous upper body labor. (Oep. pp. 13 & 14 ) 

Dr. Fitzg ibbons rated claimant as having a permanent impairment 
of 10 percent of the body as a whole as a result of his condition, 
with the impairment rating being based on the pain and swelling 
and limitation of function whic h claimant exhibited, not directly 
to the dislocation itself. (Dep. pp. 17, 18, 3S & 36) 1 

At page 1S of bis deposition the following discussion 
occurred : 203 



Q. I believe you testified that you would expect 
him to continue to have trouble if he continued 
to do strenuous upper body work. 

A. Uh-huh. 

Q. Would bis condition deteriorate further from 
what it is if he continued to do strenuous 
upper body work? 

A. I think it would be an excellent chance that 
that would happen, yes. 

Ronald i. Miller, M.D., as shown in exhibit M, found claimant 
to have an impairment of four percent of the whole body of which 
approximately SO percent was based upon claimant's preexisting 
probleas and anatomy and SO percent upon aggravation caused by 
his job. Be went on to state: 

I think it is interesting that the natural history 
qf these types of problems certainly in conjunction 
with tt1 occupation would predispose this gentleman 
to.a recurcance of his symptoms if he engages in 
similar type hard forceful activities. This is 
simply not a matter of problems relating to Land 0 
Lakes but a matter of defective anatomy. 

APPLICABLE LAW AND ANALYSIS 

Under the provisions of section 85.23 of the Code of Iowa an 
employee is required to give an employee notice of the occurrence 
of a work related injury within 90 days from the date of the 
occurrence of the injury. This requirement does not apply if 
the employer, through its representatives, has sufficient 
knowledge of the injury to cause a r easonably conscientious 
manager to believe that the potential for a compensation claim 
exists. Robinson v. De artment of Trans., 296 N.W.2d 809, 811 
(Iowa 198 ). Ex it o sows tat on arch 17, 1983 the employer's 
nurse was aware of claimant's problem and of the refer ral to Dr. 
Fitzgibbons. Exhibit P is a report from Dr. Fitzgibbons dated 
March 30, 1983 which indicates that claimant's condition was 
related to his employment. The same holds true with exhibit I 
which is dated May 18, 1983. These reports are certainly 
sufficient to cause a reasonably conscientious manager to 
realize that the potential for a compensation claim existed. 
Defendant's notice defense must fail. 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on March 17, 1983 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976}1 Musselman v . 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The supreme court of Iowa in Almjuist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W . 35, 3 ( l934}, discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an oc
cupatlonal•disease under the workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. !Citations omitted.) Likewise a personal 
injury includes a disease resulting from an injury •••. 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. Th is must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the s ame brings about 
impairment of health or the total oc partial 
incapacity of the functions of the human body. 

. . . . 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impaicaent of health, or a disease, not 
excluded by the act, which coaes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic oc other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The injury to the human body 
here contemplated ■uat be so■ethlng, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a pact or all of the body. 

An e■ployer takes an e■ployee subject to any active or 
dormant health i■paic■ents, and a work connected injury which 
aoce than slightly aggravates the condition ls considered to be 
a personal injury. Zle lee v. United States G su■ Co., 252 
Iowa 613, 620, 106 H.W. ), an cases c te. 

An e■ployee la not entitled to recover foe the results of a 
preexisting injury or disease but can recover foe an aggravation 
thereof which resulted in the disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963)J Yeager v. Firestone Tice, Rubber, Co., 253 Iova 369, 
112 H. W.2d 299 (1961}1 Siegler 252 Iowa 613, l06 N.W.2d 591 
(1960 ). See also Bar~ v. Oler, 257 Iova 508, 133 N.W.2d 70 4 
(1 965 )1 Alr,uist, 218 Iowa 724, 254 N.W. 35 (1934 ). 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJucy of March 17, 1983 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Pischec, Inc., 257 Iowa 516, 133 H.W.2d 867 (19~5). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
possibility ls insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 ( 1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 ( 1960}. 

Ors. Pitzgibbons and Mil ler agree that claimant had an 
anatomic al abnormality vh ich preexisted his employment At Land 
O'Lakes. They also agree that the strenuous labor whi ch claimant 
performed at Land O'Lakes caused claimant to become symptomatic. 
They agree that claimant has a permanent impairment arising from 
his condition. De. Miller states that approximately 50 percent 
of the impairment which he assigned is a result of claimant's 
strenuous activities at Land O'Lakes. Dr . Pitzgibbons believes 
that claimant's condition will deteriorate further if .he continues 
to perform strenuous upper body work . Claimant testified that 
he was asyniptomatic prior to his work at Land O'Lakes but that 
later, ~ucing an extended period of inactivity vhen he was 
unemployed, his symptoms did not completely subside. 

Claimant's developmental abnormality gave him an increased 
susceptibility to injury. His problem was medically confirmed, 
and he has been left in a condition which ls worse than that 
from which he started. The change occurred in a relatively 
short span of time and cannot be said to be merely the natural 
changes whi ch come about as a result of a life which has been 
devoted to labor and hard work. It 1s therefore found and 
concluded that claimant did sustain an injury arising out of and 
in the course of his employment with Land O'Lakes on or about 
Mar ch 17, 1983. 

Both doctors have found a permanent impairment and claimant's 
own testimony establishes that he has not returned to his former 
state of health even though he has changed jobs and experienced 
a period of inactivity. This supports that he has sustained a 
permanent impairment and some degree of permanent disability. 
The opinions concerning the amount of permanent impairment range 
from four percent to ten percent. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tei-Cit Railwa Co., 219 Iowa 587, 
593 258 N.W. 8 9, 902 ( 1935 ) as follows: "It 1s therefore 
plaln that the legislature intended the teem 'disability' to 
mean 'industrial disability' oc loss of ea r ning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
deter■ ining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured e•ployee's age, education, qualifications, experience 
and inability ~o engage in employment for which he is f itted. 
Olson, 255 Iowa 1112, 1121, 125 N.W .2d 251, 257 (1963). 

Claimant's change of employment cannot be related to the 
injury. Since the employer's plant c losed it became necessary 
for him to seek other employment, the same as other employees. 
He was able to work until the plant closed and was able to find 
employment sboctly thereafter. Claimant is young and has a high 
school education. At hearing he appeared to be of at least 
average intelligence and did not exhibit any propensities which 
would render him unemployable . There ls no evidence in the 
record of loss of control or loss of range of motion. There is 
no indication that the injury wh ich he suffered has resulted in 
industrial disability wh ich is significantly different from his 
physical impairment. It is therefore found and concluded that 
the a■ount of claimant's disability which is related to the 
injury~ vhen measured industrially, is 7 l/2 percent. 

The evidence in this case does not show whether claimant 
•issed any wock as a result of the injury except foe those 
occasions when he received medical care. The record does not 
reflect whether or not claimant was paid during those absences . 
There having been no healing period under the provisions of 
section 85.34(1), it is concluded that compensation for claimant's 
permanent partial disability should begin effective March 18, 
1983. 

The allowable costs under Industrial co-issioner Rule 500-4.3 3 
are as follows: Rex M. Blair, Associates $169.00; witness fees 
for the deposition of Timothy c. Fitzgibbons, M.D., in the 
amount of $150.00 as limited by Code section 622.72 and $175.00 
for the cost of obtaining medical reports from Dr. Pitzgibbo -
The balance of the ite■s contained in claimant's exhibits l 
through 6 exceed the scope of the agency rule and cannot be 
assessed against the defendant. 

FINDINGS OP PACT 

1. Claimant is a resident of the State of Iowa and bis 
place of e■ploy■ent foe defendant was in the State of Iowa. 

2. Clai■ant vas injured on Karch 17, 1983 as a result of 20' 
repetitious strenuous 1110ve■ent of his eight up~r extce■ity. 4 
The injury was in the nature of an irritation of tissues arising 
fro■ a subluxation of claimant's right sternoclavicular joint. 

, 

l 
I 
I 

I 



I 3. At t he time of injury claimant was empl oyed by Land 
O' Lakes wor king as a neck boner. 

4. Claimant lost no time f rom work as a result of the 
injury but d id r equire med ical care. Fo l lowing the injury 

I 
c l aimant r eturned to wor k on Ma rch 18, 1983. 

5 . Cla i mant p resently exh ibits permanent functional 
i mpai r ment i n the range of f r om four percent to t en percent of 
the body as a who le, of wh ich approximatel y one-half is attributable 
to t he inj ury and one-half to the preexisting abnormality. 

I 
6. Claimant is 22 years of age, married an~ has one 

dependent ch ild . 

7. Cla imant' s no r mal r a te of earning with the defendant 
employer was $37 6 . 73 per week r esulting in a rate of compensation 
o f $235.87 per week . 

8 . Claimant r eceived medical care or evaluation from ors. 
Pign~r i , Fitzg ibbons and Miller, the cost of which has been paid 
by the employer. 

9. At the present time claimant experiences a popping and 
c a tching s ensation accompanied by discomfort when he engages in 
strenuous ac t ivi t y with his upper right extremity. He is 
pr ese ntly employed. 

10. Claimant g r aduated from high school but has no further 
for mal educa tion. 

11 . Claimant has work experience as a forklift operator and 
mason ' s ass i stant as well as his packinghouse work and work as a 
press operator i n h is current position. 

12. Claimant appears to have the intelligence and emotional 
stab ility t o be regularly employed, and he appears well motivated. 

13 . Followi ng the inju r y claimant remained at work with the 
defendant until its plant closed, and he has since found other 
sui table wo r k a lthough a t a lesser wage. 

14 . The underlying condition of claimant's sternoclavicular 
joint pr eexisted his work with Land O'Lakes, but the work caused 
an i rrita t i on of t he tis sues sur rounding t hat joint whenever 
subluxat ion occur red , r esulti ng in permanent impairment and 
disability. 

15. Claimant incurred fee s for the attendance of a court 
r eporte r a nd t ranscr iption a t the deposition of Timothy c. 
Fitzg ibbons, M. O., in the amount of $169.00, wi tness fees 
payab le to Dr . Fit zg i bbons in the amount of $250.00, of which 

$150.00 aay be allowed as a witness fee and f ees for medical 
reports to Dr. Fitzgibbons in the amount of $175 . 00. 

CONCLUSIONS OP LAW 

This agency has j urisdicti on of the subj ect mat te r of this 
proceeding and- of i ts parties . 

The i rritation of clai■ant 's s ternoclav i cular joint r esulting 
fr om t he repetit ious strenuous activity he engaged in with his 
empl oyment wi th Land O' Lakes constitutes a personal injur y. 

As a resul t of the inj ury claimant s usta ined on o r about 
March 17, 1983, he has s ustained a permanent parti al d i sability 
o f 7 1/2 percent when the same i s measu r ed i ndustrially . 

Clai■ant is enti t led to r ecover costs in the total amount of 
$494 .00 under t he provisions of Industrial Commissioner Rule 
500-4 .33. 

ORDER 

IT ..IS TB&RBPORB ORDBRBD tha t de f endant pay claimant thirty
seven and one-half (37 1/2) weeks of compensa tion fo r pe rmanent 
partial disabili t y a t the rate of t wo hundred thi r ty-five and 
87/100 dollars ($ 235.87) per week commencing March 18, 1983 . 
Sa id en t ire amount i s now past due and owing and defendant shall 
pay the s uie in a lump sum together with interest pursuant to 
s ection 85.30 o f the Code of Iowa. 

IT I S PURTBBR ORDBRBD t hat defendant pay t he coats of this 
action in the a1DOunt o f f our hundred ninety-four and no/100 
doll ars ($49 4 .00) pursuant to Industrial Co111111issioner Rule 500-4 .33. 

IT I S FURTBBR ORDBRBD that defendant file a final report 
within t wenty (20) days from ~date of this decisioA . 

Signed and filed this /5 day of August, 1984. 

BEFORE TRE IOWA INDUSTRIAL COHHISSIONER 

-------------------------------
DONALD E. SANDELIN, 

Claimant, 

vs. 

POLK COUNT¥, IOWA, 

Employer, 
Self-Ir-;ured , 
Defendant. 

. 

FILE NO. 450186 

R E V I E w -
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fu~ {.l '9B.t I O 
N 

rfflA IHDUSTRlAI. C0"1MISSIO.'IER 

This is a p roceeding in review-reopening brought by Donald E. 
Sandelin, claimant, against Polk County, Iowa, the self-insured 
employer , to recover benefits under the Iowa Workers' Compensation 
Act ~s a result of injuries he sustained on January 1, 1976 and 
February 28, 1976. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner in Des Hoines, Iowa on October 
28, 1983 at which time the record was considered fully submitted. 

The record in this matter, based upon the undersigned's 
notes, consists of the oral testimony of the claimant, his 
spouse, Ronald Woods, Harkay Soll, Stephen Foles, Bill Mackin 
and Ralph Baker, together with c laimant's exhibits 1 through 12 
and defendant's exhibits A through H. 

The issues in this matter ace: (a) whether the claimant's 
injuries of January 1, 1976 and February 28, 1976 arose out of 
and in the course of his employment with the defendant; (b) the 
extent of claimant's functional impairment and; (cl the extent 
of, if any, claimant •~ resulting industrial disability. 

There is sufficient credible evidence in the record to 
support the following statement of facts: 

Claimant, age 50 on the date of his injuries, was an employee 
of the defendant, Polk County, Iowa. He began his employment 
with defendant during 1973 at which time he was hired in the 
capacity of a bailiff in the Polk County Courthouse and was so 
employed in such capacity a t the time of his injuries. 

In his first injury, that of January 1, 1976, he slipped on 
the steps coming from a judge's bench in the Polk County Court
house . He struck his shoulder and his hip aga inst a cement 
railing and was hospitalized for a period of time. The second 
injury of Febr uary 28, 1976 occurred while he was escorting an 
unruly spectator out of a courtroom at whi ~h time the spectator 
struck the claimant across the neck and ribs. 

The duties of a ba i liff required claimant to assist the 
court in whatever matters the court deemed fit and appropriate. 
In the fi r st iflcident he was required to be in the location he 
was in for the assistance of a prisoner. In regards to the 
second injury it was required of him to remove the unruly 
spectator. These two acts fell within the claimant's duties as 
bailiff. 

A medi~~l report from Robert A. Hayne, H.O., submitted by 
claimant, indicates that an x-ray examination of the cervical 
spine by James McMillan and Associates was done on November 15, 
1976 which showed an inter-body fusion to have been carried out 
between the 4th and 5th cervical segments and between the 5th 
and 6th cervical segments. A final diagnosis of residual 
effects of a herniated disc between the 4th and 5th segments and 
between the 5th and 6th cervical segments on the right side 
trea~ed with surgery was made. Dr. Hayne continued in his 
report to indicate that claimant's condition in the cervical 
spine had been aggravated by the trauma which he received on 
February 28, 1976. A diagnosis of a probable seizure disorder 
characterized by episodes of loss of consciousness without aura 
was also made. 

Robert C. Jones, M.o . , in a medical report, also submitted 
by claimant, established a physical impairment f igu r e of 15 
per cent to the body as a whole. Thomas A. Carlstrom, H.O., 
prepared a report which was submitted by defendant whereby he 
rated claimant as having a one to two percent impairment to the 
body as a whole. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of January l, 1976 and February 
28, 1976 are causally related t o the disability on wh ich he now 
bases his claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N W.2d 
867 (1965). Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 'l W.2d 60/ 
(1945). A possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N,W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In applying the foregoing legal principles to the case at 
hand, it is apparent that the claimant has sustained his burden 
of proof. 

As claimant bas an impairment to the body as a whole, an 
industrial disability bas been sustained. Industrial disability 205 
was defined in Diederich v. Tri-City Railway Co., 219 Iowa 587, 
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593, 258 N,W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the teem 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere ' functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured em~loyee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Good1ear Service Stores, 255 Iowa 1112, 112\, 125 N.W.2d 
251, 257 (196 >. 

In applying the foregoing to the case under review, it is 
concluded that this 50 year old former bailiff has sustained an 
industrial disability of 30 percent of the body as a whole. 
Claimant is of an age and background that does realistically 
operate against a new vocational area in light of his existing 
func~ional impairment. 

De; Jones, in his report, states: 

The problem in this man is that I am afraid to let 
him go back to his original job because of his 
slight build and the question of a man with such a 
build and in such a job as a baliff (sic) trying to 
fend off the slings of the fortunes that may befall 
him in such a job following his experience since my 
operation in September. It would be far better if 
he could be adapted to a different kind of work, 
such work to entail less possibility of fisticuffs 
with the public. I think that his actions as 
stated were obviously work-related. 

It is further clear that based upon the opinion of Dr . 
Jones, claimant's current medical difficulties are casually 
connected to his February 28, 1976 injury. 

WHEREFORE, after having heard and seen the witnesses in open 
hearing and after taking all the credible evidence into account, 
the following findings of fact are made: 

1. That this agency has jurisdiction of the persons and the 
subject matter. 

2. That the claimant sustained two admitted industrial 
injuries on January 1, 1976 and February 28, 1976, respectively. 

). That the claimant was paid a healing period from March 
3, 1976 until July 2, 1978 for a period of 12 5/7 weeks. 

4. That the claimant has found employment as a mobile home 
pack manager and that his healing period has been fully paid by 
the defendant employer . 

5. That the claimant cannot return to his former occupation 
of court bailiff. 

6 . That the claimant has sustained an industrial disability 
of 30 percent of the body as a whole due to his cervical instability. 

TBEREPORE, IT IS ORDERED that defendant pay claimant a 
period of permanent partial disability of a one hundred fifty 
(150f week duration at the agreed rate of one hundred two and 
99/10 0 dollars ($102 . 99) per week in a lump sum together with 
legal interest beginning on July 3, 1978. 

costs are charged to the defendant who is further directed 
to file a final report within twenty (20) days from the date 
that this decision becomes final. 

~igned and filed this /'t day of August, 1984. 
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COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DONALD A. SCHAER, 

Claimant, 

vs. 

CITY OF MASON CITY, 

Employer, 

and 

UNITED STATES FIDELITY & 
GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

: 

INTRODUCTION 

File No. 629318 
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R E O P E N I N G 

JUL i41984 

IOWA QllllSTRIAl CO~DIER 

This is a proceeding in review-r eopening brought by Donald A. 
Schaer, claimant, against City of Mason City, employer, and 
United States Fidelity & Guaranty Company, insurance carrier, 
defendants, to recover additional benefits under the Iowa 
Workers' Compensation Act for an injury arising out of and in 
the course of his employment on January 22, 1980. It came on 
for hearing on January 4, 1984 at the Ce rro Gordo County Courthouse 
in Mason City, Iowa. It was considered fully submitted at that 
time. 

The industrial commissioner's file shows a first report of 
injury received March 4, 1980. A memorandum of agreement was 
filed on the same date. A final report shows the payment of ten 
weeks and five days of healing period benefits and four percent 
of the rig ~~ lower extrem1ty as well as medical benefits. 

At the time of hearing the parties stipulated to a rate in 
the event of an award of $168.10. 

The record in this matter consists of the testimony of 
claimant, Sharon Schaer, Charles B. Hammen, Eugene Kleinow and 
Myron Langhoff; claimant's exhibit 1, a letter from Robert E. McCoy, 
M.D., dated January 24, 1980; claimant 's exhibit 2, a letter 
dated April 18, 1980 from Dr. McCoy with accomp~nyin~ note~: . 
claimant 's exhibit 3, notes from Dr. McCoy; cla1mant s exhibit 
4, notes (com Dr. McCoy; claimant's exhibit 5, a letter from Dr. McCoy 
dated October 20, 1981; claimant's exhibit 6, a letter from Dr. McCoy 
dated November 30, 1981; claimant's exhibit 7, a letter dated 
June 17, 1983 from Dr. HcCoy; claimant's exhibit 8, a letter 
from Dr. McCoy dated July 8, 1983; claimant's exhibit 9, records 
from North Central Correctional Facility; claimant's exhibit 10, 
records from Anamosa; claimant's exhibit 11, a letter from Dr. McCoy 
dated August), 1983; claimant's exhibit 12, unpaid m~dica! 
expenses; claimant's exhibit 13, report expenses; claimants 
exhibit 14, mileage expenses; claimant 's exhibit 15, a statement 
to Job Service; defendant USF&G's exhibit A, an employee attendance 
record; and defendant USF&G's exhibit B, an attendance record. 
The record in the prior hearing of January 9, 1980 was reviewed 
in its entirety although it is not set out in detail h~rein. 

ISSUES 

The issues in this matter are whether or not th~re is a 
cdusal telationship between claimant's injury and his disabil1ty; 
and whethe r or not claimant is entitled to further permanent 
partial disability relating to his inj,1ry of January 22, 1980. 

STATEMENT OF TUE CASE 

Forty-four year old married claimant rec~lled having a 
hearing on January 8, 1980. Claimant said that his first back 
injury was in January of 1969 while he was working :or the 
sanitation department. Be denlP.d any injuries prior to that 
time. He fell flat on his loack. He had surgery and ret~rned to 
work. A claim for compensation was resolved with a spe:1al case 
settlement. It was his understa11ding he was paid disability for 
the injury. In 1976 he had another injury while working for the 
water department. He and another employee were carrying a wa~er 
tapping tool . He had a pop in his back. He was not hosp1~al1zed, 
but he was treated with bed rest and medication. By the ~1me of 
a 1978 injury to his left knee he was back at the sanitation 
department. He was classified as a driver, but he still picked 
up garbage In May of 1979 he had back pain and went off wor~'. 

1 A short time after his January 8, 1980 hearing he had an addi . 1nna 
injury. 

He remembered: He was working 1n sanitation picking up 
garbage. It was •real icy.• He went down on his right kneecap. 
He called Dr. McCoy who drained blood from his knee and then did 
surgery. Be was placed in a full leg cast. He was off work and 
received temporary total disability payments from January 22, 
1980 to April 6, 1980. 

At the time of his return to work he was placed in a garage 
on light duty. Re went back on the garbage truck when he was 206 
given clearance by the doctor. Claimant reported that he got 
along well except for some problems with his back which he 
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relieved by having his helper drive and he picked up the garbaye. 

He denied any injury during the time from April 7, 1980 to 
August 4, 1980. Rather he said that his back had started 
hurting "out of the clear blue sky." He had a burning sensation 
in his back . He was off work from August 4 , 1980 to October 9 
1980 because of his back. He took sick leave and vacation to ' 
keep defendant employee from learning of his trouble. 

In October claimant went back to driving a garbage truck and 
loading and unloading. ne worked until he had left knee surgery 
in March of 1981. Surgery which had been scheduled for later 
was moved up when his knee locked as he was working. Claimant 
received weekly benefits from March 16, 1981 to ·.•1,1us L 9, 1981. 
He was in a full leg cast. Claimant acknowledged removing his 
cast on three separate occasions, but he did not feel his 
actions extended his he~ling time. 

When he was released to return to work he was under no 
specific restrictions by Dr. McCoy. He anticipated returning to 
the garbage truck. He took some vacation time. On his resumption 
o( work, he was sent to be a parking lot attendant. He had some 
forewarning of this in that he got a letter from defendant 
employer while he was on vacation. He asserted that he did not 
consent to the change and that he wished to be a garbage driver. 
As a parking lot attendant he sat for most of the time. The 
sitting bothered his back and he got up and walked and stood. 
If the machine was not working, he noted times. He collPcted 
money. The packing lot job paid $3.35 per hour. He lost 
benefits because although he worked forty hours he was con
sidered pact-time help. As a garbage worker he did not need to 
be on the job for forty hours. Work as a garbage driver gave 
him $7.28 per hour, a day and one-half sick leave each month, a 
paid vacation and paid life and health and accident insurance. 

When a heavy equipment job openP.d he applied. The union 
tried to help him. Dr. McCoy was sent a description of the job, 
but claimant was not hired. A water meter job also became 
available. Again, the union helped and a letter was sent to Dr. 
McCoy who decided claimant could lift a 200 pound meter with 
help. 

Claimant grew disgusted with defendant employee and filed a 
civil rights complaint which was later administratively closed. 

Claimant worked the parking lot job until December 1, 1981 
at which time he was suspended until he went to trial on criminal 
charges. As a result of that trial he was found guilty and 
served a year before being paroled. 

Claimant claimed no new injuries Crom the time he went to 
work as a parking lot attendant or while he was incarcerate~-
lle indicated ~hat while he was in jail his back bothered him 
from time to time and he took Anacin. In April of 1983 his back 
tied up and he had trouble getting out of bed. He was given 
Motrin to take as he needed it. 

In May of 1983 he came home to his family and began looking 
for employment. He testified that he has put down his injuries 
and his criminal charges on his applications. He had some 
part-time work until October. Beginning in late October he 
started part-time work as a cutting torch operator. His work 
provides him with no benefits and an hourly rate of $5 . 00. He 
averages close to thirty hours. The job necessitates standing 
and benrling. The iron which he cuts is picked up by a machine. 
He takes pills for his pain and tries to keep it out of his mind. 

A~ to his present condition with his back, claimant complained 
of pain from the beltline down into the buttocks on the right 
and sometimes on the left which bothers him at night. He has 
some cramping. Any activity can bring on pain. On comparing 
his difficulties he has now with those experienced before 
January of 1980, he said that his pain is more frequent and 
requires use of two Motrin tablets whereas before one would 
suffice, or he would walk off the problem, or it would be 
relieved by Anacin. His pain does not go into his lower leg. 

Claimant also compared his left leg condition as it is at 
present and as it was presurgery in March of 1981. Popping in 
his left knee is about the same or perhaps more. He considered 
the surgery unsuccessful in that his knee is worse now than 
before. Hoving too fast will cause the knee to buckle. 

The rio~t knee is less trouble. It still pops, but it does 
not catch as catching was helped by the surgery. Overall, his 
right knee remained close to the same. 

Claimant said that he has not been paid mileage since 
January of 1980. 

Claimant admitted having a part-time salvage busineas in 
which he went around and picked up junk and old cars. While he 
agreed that lifting was necessary, he said that he had special 
methods for doing it and that things were not as heavy because 
they were cut into pieces. After his release from prison he 
worked at this for a while, but since he got the job in October 
he has not had the time. He recalled that his earnings from 
this before his prior hearing in January of 1980 averaged $100 
weekly. His children now help with pickup. 

Claimant recalled that he worked on stock cars until September 
ot 1981. By using special equipment he is able to work on his 
own vehicles. 

------

Claimant denied that either work on stock cars or in his 
salvage business aggravated his condition. 

Claimant insisted he could labor as a garbage worker by 
living with his back or as a meter repairperson if he had extra 
help with lifting meters. 

Claimant asserted the city was responsible for his criminal 
acts. Claimant acknowledged a prior incident with another child 
for which he sought help. He had a discussion about moving to 
the water meter repairper5on's job on okay from his doctor. The 
doctor said the work would be all right, but claimant did not 
know that the city agreed to this change until after his sus
pension. Dr. McCoy approved on November 30, 198 1. r 1a imant was 
incarcerated on December l, 1981. Claimant recalled having been 
told by his union repr esentative that he would not be given the 
water meter job. He commenced drinking at 10:00 a.m. and later 
assaulted his daughter. He denied being told by the city after 
his arrest that should he be found not guilty he could have the 
water meter job. Instead, he said he was told by Kleinow that 
he would not work for the city again. 

Claimant testified that he has not contacted any of his 
former supervisors since his release from prison as he did not 
think it would do any good. 

Claimant alleged his entitlement to compensation from August 
8, 1980 to October 9, 1980 as he was off for back pain. Claimant 
denied his being off was related to any incident while working 
on his personal car or a stock car. During this period he took 
some vacat Jn in August. He said that he stayed home except for 
a few days in Missouri. 

Claimant completed ninth grade. His work experience prior 
to beginning work for defendant had been loading bread and 
f e r t ilizer, doing various jobs f ,,c a cement company with one job 
as a monitor, operating a forklift, and laboring and driving. a 
truc k for a construction company. 

A review of records seems to sho11 claimant was off work from 
Au9ust 1 until August 15, 1980. Beginning on August 18, 1980 
claimant took vacation through September 5, 1980. He took sick 
leave the week of September 8 and then went on light duty on 
September 14. 

In 1981 claimant took vacation the week of March 9. He 
seemingly drew compensation from March 17, 1981 until August 9, 
1981. It appears he may have worked in garbage for about eight 
days. He took vacation from August 24 until September 15, 1981 
wnen he was moved to parking lot attendant. 

Sharon Schaer, claimant's spouse, a nurse's aide, who was 
separated from him from December 1, 1981 until he got out of 
prison, testified that although claimant has not called the 
doctor and has not complained, she is aware of his having 
~requent back problems by the way he walks and bends. She 
massages his back and gives him medication. It was her opinion 
that he has had a gradual worsening of his condition since his 
hearing in 1980. She reported claimant's spending time in bed 
when he is off work. 

Schaer was unaware of any nonwork injury. 

Regarding claimant ' s knees, she claimed that the popping 
s ound whi ch wa~ present before is now louder. Claimant's feet 
are cold. 

The witness recalled that when c laimant was changed from 
garbage work to the parking lot he was angry and became withdrawn. 
lie also commenced drinking heavily. She asserted that this was 
new for him as he had been only a social drinker. Drinking was 
not involved in the first assault with one of their children. 

Charles Hammen, who has been employed with the city for 
thirteen and one-half years, testified to the circumstances 
surrounding claimant's attempt to move to the water department: 
The water department had a job available on October 6, 1981. 
Normal procedure was to post the job. Thereafter, employees 
wishing to make application could apply. After a two week 
posting period, the job would be offered to the senior employee 
or the per~on with the most time working for the city. 

Claimant filed an application on October 7. An investigation 
was made of claimant's physical capabilities to perform the wo rk. 
Dr. McCoy was contacted. 

Claimant was not terminated until Hay 4, 1982 after his 
sentencing. The water department vacancy was filled on May 10, 
1982. If claimant had been acquitted, he would have got t en t he 
job as the senior applicant. The un i on was relied upon to make 
c laimant aware that the wate r meter job was be ing kept open. 

Myron Langhoff, sanitation foreman for the c ity of Mason 
City since 1967, testified to being r esponsible for c laimant' s 
attendance records. According to those records claimant returned 
to light duty on Septmeber 14, 1980 in the street department 
where he was paid at the same rate. He explained that if 
claimant kept his compensation check the city made up the 
diff~rence betw~en sick leave and vacation pay. Employees are 

20 permitted to build up to 120 days of sick leave. There is no 7 
reimbursement for the accrued sick leave. In August of 1980 
claimant took sick pay and vac tion and then sick pay again. He 
said that claimant took compensation in August and September of 
1980. 



Langhorc recalled having been told by clal•ant he had an 
operat1on co•lng up ln Ma rch of 1981. The vltne•• dld not knov 
vhethec lt would be covered by vorkera' compen■atlon. 

Eugene Klelnov, currently police chle[ f or Maaon Clty, 
teatlfied to being an ad■ lnl ■ trativ~ captain ln September of 
1981 and to being aupervlaor o{ the parklng lot attendant■• He 
acknowledged knowing both that claimant had been arreated and 
had been te■porarlly auapended. He denl~d telling clal ■ant that 
he vould not vork foe the city again and aa1d that he vould not 
hav~ had the authority to do so. H~ stated that he had nothing 
to do v ith the avard o( the water •~ter job. 

Robert E. McCoy, M.D., performed an arthro1copy on both of 
clal■ant'I knee• on January 16, 1980 and round evidence of 
degenerative arthrtti• of th~ medial compaet•ent on the left and 
to a •o•evhat le••er d~gree on the eight. There vaa no evidence 
of a ■eniacal tear. In a letter datHJ January 24, 1980 or. 
McCoy propoaed that clai ■ant undergo a high tibial osteotomy on 
the lert "to transfer the center or ■axlmu■ veight bearing fro■ 
the ■edlal aide o( the knee, wher e hll aevere degen~rat1ve 
arthritla 11, to the lateral compartment of the knee joint vhlch 
hoe been relatively spared fro• the severe degenerative arthritis.• 
He anticipated that dcgencrotivo or ~rltis on the right would 
progreaa at a slover rate, but that eventually he vould need the 
high tibial oateoto■y on the rl?ht a, vell. The doctor vr ote1 
"In retrospect it vould ■ee■ that the eplaode1 of Increasingly 
frequent injury to hl1 ~nee• vith oyapto■1 of popping and giving 
vay of the knees have heen a11ociated vith and probably cau1ed 
by his gradually increaalng degenerative arthritia of both knee,.• 

or. McCoy recorded an injury to the right knee on January 
22, 1980 when clal•ant slipped on tee vhlle ha waa on h1■ 
qarbage route. A• a result of the allp he sustained a fracture 
of the lateral portion of the patella. After an arthro■copy a 
frag•ent of the patella vaa reaoved . The doctor stated that 
thla 1njury vaa "completely unrPlated to hla (clal ■ant'1l 
previous knee dlfficultie1 . · 

ClalRant vaa releaaed for work on A1rll 7, 1980. He vorked 
foe tvo days and then co-enced having paln In the right lover 
lu■bar orea. Discomfort decreaOP~ during the day. Hedlcatlon 
wa• preacrlbed. Or. HcCoy related c la1mant'1 ay■ptoma at that 
time to hi• back and not his kneP . 

On August 8, 1980 clal■ant vls1tod the doctor using one 
c1utch and co■plainlng of severe back pain In the lover ■ldllne. 
Kore specifically, the pain va• In the luabo1acral joint area 
a~d the aacral area In the •ldline. There vaa no radiation, but 
■otlon va1 palnful. The right ankle jerk va• absent. Straight 
leg raising on the r lght at 20• cauaet'I pain vhl ch increased on 
sciatic stcPtch. Straight leg ral1ing to lS" on the le(t c auaed 
pain without positive sciatic 1tr~tch. Or. McCoy thought 
clai•ant had nerve root irritation based on mild disc protrusion 
and conaentPd to claimant'• having co■plate bed rest at ho■e. 

Whan clal■ant came ba~k the next ve~k, he spoke or trying to 
fi11d lighter vork vit h the city ln the vater or street depart■enta. 
Clal•ant vas found to be laproved vlth negative atrainht leg 
ralaing. He va 1 ■oved to Increasing ambulation and partial bed 
rest vlth no bending or ll(ting. 

The doctor vao visited by tvo peraona (com the city--Myron 
Langhoff and Robert ScefCler. A cording to the doctor'• note■, 
thP two Pxpre1aed concern regarding claimant's ability to 
tolerate vork ao a garbage man. Or. McCoy agreed that claimant 
vould bP bettPr off doing lighter work . 

On August 26, 1980 the physician v1ote or reco■mendlng 
claimant being given lighter vock, but he noted that a• of yet 
there voa no lighter vork available thrnugh the city. 

When claimant va1 seen on Octob~r 7, 1980, he reported 
vorklng at the city garage doing maintenance work on a temporary 
basis . Claimant thought he woe able to tcturn to garbage 
collecting. An inch of atrophy was found in claimant '• right 
thigh. Emphasis vaa placed on claimant'• doing hie leg axeccl••• 
to overcome the atrophy . 

In early 1981 claimant'• main complaint vaa or low back pain 
vith episode• of aubjectlve numbness in his poatarior right 
thlqh . x ~Y• oC the knee comparPd to those taken in 1979 
before his injury shoved no progreaaion of degenerative arthrltl1. 
Permanent partial impairment oC the function ot claimant'• eight 
lover extremity va • rated at four percent. 

In March or 198\ claimant 
tibial oateotomy on the loft. 
kPnplng claimant In hie coat, 
to weight bPorlng. He was to 

underwent a valgua type hlgh 
There wn1 1ome problem wi th 

but claimant gradually progce ■sed 
return to work on August 6, 1981 

When claimant wa1 seen on October J, 1981 he told the doctor 
of hi• tranafec to parklng lot atlendant. Claimant returned on 
Octobec 20, 1981 vlth a job description tor the water meter 
cepaicpncson. After revlewing thP doecclptlon vhl ch apparently 
included tho ability to lift 200 pounds vit h the aa1 letance oC 
tools and another workPc, Or. McCoy concluded claimant's condltlon 
would be compatible vith porfocmlng the vork lf it vas done 
infrequently. A lettel wa1 vc itten on October 20, 1981 which 10 
indicated. The doctor anticipated claimant would be able to 
tolerate aquatting and kneeling to install metera and to do 
intermittent lifting of meter• w~lghing ■ lxty to alxty-five 
pounds. It ■e•m• that a deecciption of the job of heavy equipment 
operator also vae reviewed and thnt position waa found less 

approprlate. 

~edical infor ■atton from the ■Pn's refor ■atory indicate• 
that when clsl ■ant vaa evaluated 1n Septe•ber of 1982 he vaa 
given a bedboerd. He took no ■edlcatton and apparently told 
evaluator he had learned to live wi th hi ■ diaco■fort. In 
Oece■bor clai■ant vae gi·1en Tylenol for back and knee pain. 

t:ac l y In 
clal•ant had 
Cla l ant wara 

1983 clal•ant was given a knee vrap . tn April 
an episode o( low back pain. Hotrin vas given. 
aubonquently allowed to use his back brace. 

A otatuo cepoct {com 11ay 198) notes that clahur,~ HS 
worli.tng with no reetcict1 on& before April 14, l~UJ when he had 
an episode of back pain. He ■ade no knee co■plaints to that 
date. 

Clai~ant vaa reevaluated by Dr. McCoy on June 17, 198). 
Cl aiaant a coaplaint• ween of low back aches across the lover 
lu•bar 1p1ne tor whi ch ho took Motr1n, vore a lumbosacral belt 
and v.,ll:.cd1 snapping, popping and tenderness in the r lght knee 
vlth the priaacy proble• in the lateral parapatellar area1 and 
occasional popping in the lert knee . 

. 
On exa■ lnation cla1aant had a alight list to the left. He 

bent for-ward to within eight lnchPa of touching the floor v1th 
pain In th luaboaaccal joint area. The rtght ankle Jeck which 
had been absent ■ Ince the 1969 1u,gery was absent. Co■bined 
straight leg raising to as• caused a feeling of pulling in the 
lov back. Thece vas a va1us deformity of 60" on the right knee 
and a valgu1 of 10" on the left. Vacua on the right va• viewed 
a1 abnoraal . Tenderness to palpation vas present over the 
lateral facet of the right patella. X-rays of the lu•bar 1pine 
shoved no further narrovlng at L5-Sl in co■parlaon with the 
ftl■e taken in May of 1980. There was eltght Schaorl's Node 
Cor ■ation at 012-Ll and at D11-012. There vas no progression of 
narrovlng in the medial joint line in the rlght knee when it vas 
v1eved vtth fil■e taken In January of 1981. X-rays of the left 
knee taken in Kay of 1983 ev1denc•J narrowing of the ■edial 
Joint spac11. 

ln n letter dated July 8, 1983 Or. McCoy reviewed his prior 
rating• of clai■ant's i■pair■enta noting that on February 21, 
1980 he gave a fifteen percent i■patr■ent to the left lover 
eatre■ lty and eight percent to the right lover extre■ ity vlth 
the lAtter attrtbutable to degenrrative acthrltt~; an additional 
touc percent to the right lover extremity re1ulttng fro■ the 
patellar lcocture of January 22, 19~01 flve percent of the vhole 
man re'ated to a 1969 disc proble•1 and five percent of the 
vhole mnn because of the 1976 injury. His present 1■pair■ent 
rating• ,re set uut thuely 1 

I vould e1tl•ate hi• permanent partial i■pair ■ent 
o{ function ot the vhole man fro• hi& back at lS I 
of wh ich I vould est1aate 3\ to be related to 
further vork in)ucy. I think his per•anent partial 
lmpalr■ant of ! unction of the left lover extrenity 
was di•inlahed by hie high tibial osteoto■y to 
about 121, vhi ch ha• re■alned the ao•e to the 
present tlme. I think that the permanent partial 
lmpalr■ent of function of thr right lower extre■ lty 
ha• increased fro■ the 121 rotlng 1 previously gave 
to 151 at the present tlme. 

The doctor explained hla increase In the permanent pact1al 
l■palraent eating a• follows: 

In Apcil of 1980 he was aoen Coe low back pa1n 
apparently aggravated by vork and in August oC 1980 
he was having fairly 1evere pain again which ■ade 
it necessary !or him to be off vork from August 
until October of 1980. As a re■ult of that episode 
of lov back pain, I recommended to his employer 
that he be given lighter vork. It vaa because vith 
the episode of August 1980, hie condition changed 
to the extent that l felt permanent accangements 
should ,e made foe lighter vork. That I felt his 
permanent partial impairment of !unction rating a• 
a reault of work related back problem• should be 
increased by 31 over the prevlou• eating a, it had 
not been felt prior to that that any long term 
modification of hie vork act ivit1ea ahould be made. 
t feel that since hie status at that t1me required 
a change In his recommended vork designation 
further impairment of function had been incurred as 
a result of back aggravation at vork . 

APPLICAOL& LAW ANO ANALYSIS 

Tho claimant hall the burden of proving by a preponderance of 
the evidence that the injury of Jonuary 22, 1980 is causally 
c~lated to the disability on whi ch he now bases hie clo1m. 
Bodiah v. F1echec6 Inc., 257 lOVtl Sl6, 133 N.W.2d 867 (1965). 
ITncJilif v. t. O. o~~a, 2J6 Iova 296, 18 N.W.2d 607 (1945). A 
posiilb-Y-flty la lnau lclent, a probability la necessary. 
Burt v, John Deere waterloo Tractor works , 247 Iova 691, 73 N.W.2d 
132 (19SS). The quo■ tlon of causal connection ls essentially 
vlthin tho domain of expert testimony. Scadahav v. Iowa Methodist 
Hospital, 251 Jova 37S, 101 N.W.2d 167 (1960). 

The eight oC a vor ker to receive compensation Coe injuries 
sustained which arose out oC and in the course oC employment l• 208 
statutory. The statute conferring this eight can al10 fix the 
amount of compensation to be paid foe different speciric injuries, 
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and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

That a worker sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because of such injury, be unable lo resume employment and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. Id. at 278, 268 N.W. 598. 

Where the r esult of an injury causes the los~ of a foot, or 
eye, etc., the loss, together with its ensuing ndtucal results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation . Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N.W.2d 660 (1961). The schedule 
fixed by the legislature includes compensation f or resulting 
reduced capacity to labor ~nd earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W.2d 339 (l942). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1~57, 130 N.W.2d 667 (1964). 

Larson in 2 Workmen's Compensation, S58 a t 10-28 (Desk ed. 
1976) discusses the nature of scheduled benefits and points out 
that "payments are not dependent on actual wage loss• and that 
they are not "an erratic deviation from the underlying principle 
of compensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Lacson, is unchanged with the only difference being 
that "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

The Iowa Supreme Court r ecently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Icon Works, 331 N.W . 2d 
116 (Iowa 1983). 

Claimant testified that his eight knee has remained much the 
same since his surg~ry. 

When claimant was seen on October 7, 1980 he had no pain in 
his knee, but occasional crepitus. He did have some atrophy on 
the left. The doctor suggested he do exercises. In January of 
1981 claimant's impairment was rated at four percent of the 
right lower extremity. 

Dr. McCoy saw claimant in June of 1983 to reevaluate the 
right knee. Claimant complained of snapping and popping and of 
te11derness in the patella area which prevented his kneeling. 
X-rays taken at that time showed irregularity of the patella 
laterally from the previous patella fracture. De. McCoy increased 
his rating of the right lower extremity by three percent. 

Iowa Code section 85 . 34 (2)(0) provides: 

The loss of two-thirds of that part of a leg 
between the hip joint and the knee joint shall 
equal the loss of a leg, and the compensation 
therefor shall be weekly compensation during two 
hundred twenty weeks. 

Claimant will be a~acded an additional 6.6 weeks permanent 
partial disability to his right lower extremity. 

FINDINGS OF FACT 

WHeREPORE, IT IS FOUND: 

That claimant injured his right knee in January of 1980. 

That claimant's knee injury was treated with surgery. 

That claimant had a four percent (4%) permanent impairment 
to his right lower extremity in January of 1981 which was 
attributable to his January 1980 injury. 

That claimant had degenerative arthritis in his knee prior 
to the injury. 

That claimant has been paid foe four percent (4\) of a eight 
lower extremity. 

That based on x-ray findings, De. McCoy has increased his 
rating to the eight lower extremity by three percent (31). 

CONCLUSIONS OP LAW 

THEREFORE, IT lS CONCLUDED: 

That claimant has established by a preponderance of the 
evidence a causal relationship between his injury of January 22, 
1980 and his present disability to his eight lower extremity. 

That claimant has established entitlement to an additional 
six and six tenths (6.6) weeks of permanent partial disability 
to his right lower extremity. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant six and six-tenths weeks 

of permanent partial disability benefits at a ra te of one 
hundred sixty-eight and 10/100 dollars ($168.10) . 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay De. McCoy fourteen dollars ($1 4.00) 

That defendants pay North Iowa Medical Center fifty-nine and 
50/100 dollars ($59.50). 

That defendants pay drug charges with Medical Arto Pharmacy 
of twelve and 50/100 dollars ($12.50). 

That defendants pay the following milage expenses: 

3 tri~d to De . McCoy totaling 30 miles at $.18 per mile. 
1 1/2 trips to Dr. McCoy totaling 15 miles at $.20 per mile 
1/2 trip to De. McCoy totaling 5 miles at $.24 pee mile. 

That defendants pay one-fourth (1/4 ) of the costs of the 
proceedings on January 4, 1983 pursuant to Industrial Commissioner 
Rule 500-4.33 including twenty-seven and 50/100 dollars ($27.50) 
foe report expenses from Dr. McCoy. 

That defendants file a final report in sixty (60) days. 

Signed and filed this~ day of July, 1984. 

COMMISSIONER 

DEFORE THE IOWA INDUSTRIAL COMMISSI ONER 

DON~LD A. SCHAER, 

Cla imant, 

vs. 

CITY OF MASON CITY, 

Employer, 

and 

UNITED STATES FIDELITY & 
GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

lllTRODUCT I ON 

File No. 75361 g 

REVIEW-

R E O P E N I N G 

D E C I S I O N 

FI LED 
JUL 24\9~ 

llffl f\ \1100S 1'.I~ WIil A l.)S !ON ER 

This is a proceeding in r~view-reopening brought by Donald A. 
Schaer, claimant, against the city of Mason City, employer, and 
United States Fidelity & Guaranty Company, insurance carrier , 
defendants , to recover additional benefits under the Iowa 
Workers' Compensation Act foe an injury arising out of ~nd in 
the course of his employment on May 18, 1979. It came on for 
hearing on January 4, 1984 at the Cerro Gordo County Courthouse 
in Mason City, Iowa. It was considered fully submitted at that 
time. 

The industrial commissioner's file sho'ws a first report of 
injury received Apr il 17, 1980. A final report shows the 
payment of nine weeks and five days of temporary total disability 
as well as medical expenses. 

At the time of hearing the parties stipulated that the rate 
was f i x~d hv the prior decision at $156.41. 

The record in this matter consists of the testimony of 
claimant, Sharon Schaer, Charles B. Hammen, Eugene Kleinow and 
Myron Langhoff; claimant's exhibit 1, a letter from Robert E. 
McCoy, M.D., dated January 24, 1980; claimant 's exhibit 2, a 
letter dated April 18, 1980 from Dr. McCoy with accompanying 
notes; claimant's exhibit 3, notes from Dr. McCoy; claimant's 
exhibit 4, notes from Dr. McCoy; claimant's exhibit 5, a letter '>O, 
Crom Dr. McCoy dated October 20, 1981; claimant's exhibit 6, a l. 1 



letter from ~c. McCoy dated November 30, 1981; claimant's 
exhibit 7, a lettec dated June 17, 1983 from Dr. McCoy; cla1mant's 
exhibit 8, a letter from Dr. McCoy dated July 8, 1983; claimant ' s 
exhibit 9, records from North Central Correctional Facility; 
claimant's exhibit 10, records from Anamosa; claimant's exhibit 
11, a letter from Dr. McCoy dated August 3, 1983; claimant's 
exhibit 12, unpaid medical expenses; claimant's exhibit 13, 
report expenses; claimant's exhibit 14, mileage expenses; 
claimant's exhibit 15, a statement to Job Service; defendant 
USP&G's exhibit A, an employee attendance record; and defendant 
USF&G's exhibit B, an attendance record. The record in the 
prior hearing of January 9, 1980 was reviewed in its entirety 
although it is not set out in any detail herein. 

ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's injury and his disability; 
and whether or not claimant is entitled to permanent partial 
disability relating to his injury of May 18, 1979. 

STATEMENT OF THE CASE 

Forty-four year old married claimant recalled having a 
hearing on January 8, 1980. Claimant sa id that his first back 
injury was in January of 1969 wh1l ~ he was working for the 
sanitation department. He denied any injuries prior to that 
time. He fell flat on his back. He had surgery and returned to 
work. A claim for compensation was resolved with a special case 
settlement. It was h1s understanding he was paid disability for 
the injury. In 1976 he had another injury while working for the 
wa ter department. He and another employee were carrying a water 
tapping tool. He had a pop in his back. He was not hospitalized, 
but he was treated with bed rest and medication. By the time of 
a 1978 injury to his left knee he was back at the sanitation 
department. Ae was classified as a driver, but he still picked 
up garbage. In May of 1979 he had back pain and went off work. 
A short time after his January 8, 1980 hearing he had an additional 
injury. 

He remembered: He was working in sanitation picking up 
garbage. It was "real icy." tte went down on his right kneecap. 
Ho called Dr. McCoy who drained blood from his knee and then did 
surgery. He wac placed in a full leg cast. He was off work and 
received temporary total disability payments from January 22, 
1980 to April 6, 1980. 

At the time of his return to work he was placed in a garage 
~n light duty. He went back on the garbage truck when he was 
given clearance by the doctor. Cl aimant reported that he got 
along well except for some problems with his back which he 
relieved by having his helper drive and he picked up the garbaqe. 

He denied any injury during the time from April 7, 1980 to 
August 4, 1980. Rather he said that his back had started 
hurting "out of the clear blue sky.• He had a burning sensation 
in his back. He was off work from August 4 , 1980 to October 9, 
1980 because of his back. He took sick leave and vacation to 
keep defendant employer from learning of his trouble . 

In October claimant went back to driving a garbage truck and 
loading and unloading. He worked until he had left knee surgery 
in Mar ch of 1981. Surgery which had been scheduled for later 
was moved up when his knee locked as he was wor king. Claimant 
received weekly benefits from March 16, 1981 to August 9, 1981. 
He was in a full leg cast. Claimant ac knowledged removing his 
cast on three separate occasions, but he did not feel his 
actions extended his healing time. 

When he was released to return to work he was under no 
specific restrictions by Dr. McCoy. He anticipated returning to 
the garbage truck. He took some vacation time. On his r esumption 
of work, he was sent to be a parking lot attendant. lie had some 
forewarning of this in that he yot a letter from defendant 
employer while he was on vacation. He asserted that he did not 
consent to the change and that he wishP.d to be a garbage driver. 
As a parking lot attendant he sat for most of the time. The 
sitting bothered his back and he got up and walked and stood. 
If the machine was not working, he noted times. He collected 
money. The parking lot job paid $3.35 per hour. He lost 
benefits because although he worked forty hours he was considered 
part-time help. As a garbage worker he did not need to be on 
the job for forty hours. work as a garbage driver gave him $7.28 
per hour, a day and one-half sick leave each month, a paid 
vacation and paid life and health and accident insurance. 

When a heavy equipment job opened he applied. The union 
tried to help him. Dr. McCoy was sent a description of the job, 
but c laimant was not hired. A water meter job also became 
available . Again, the union helped and a letter was sent to Dr. McCoy 
who decideL claimant could lift a 200 pound meter with help. 

Claimant grew disgusted with defendant employer and filed a 
civil eights complaint which was later administratively closed. 

Claimant worked the parking lot job until December 1, 1981 
at which time he was suspended until he went to trial on criminal 
cha rges. As a result of that trial he was found guilty and 
served a year before being paroled. 

Claimant claimed no new injuries from the time he went to 
work as a parking lot attendant or while he was incarcerated. 
He indicated that while he was in jail his back bothered him 
f,om time to time and he took Anacin. In April of 1983 his back 
tied up and he had trouble getting out of bed. He was given 

Motrin to take as he needed it. 

In Hay of 198) he came home to his Camily and began looking 
for employment. He testified that he has put down his injuries 
and his criminal charges on his applications. He had some 
part-time work until October. Beginning in late October he 
started part-time work as a cutting torch operator . His work 
provides him with no benefits and an hourly rate of $5.00. He 
averages close to thirty hours. The job necessitates standing 
and bending. The iron which he cuts is picked up by a machine. 
He takes pills for his pain and tries to keep it out of his mind. 

As to his present condition with his back, claimant com
plained of pain from the beltline down into the buttoc ks on the 
right and sometimes on the left which bothers him at n1ght. He 
has some cramping. Any activity cJn bring on pain. On com
paring his difficulties he has now ~,th those experienced before 
January of 1980, he said that his pain is more frequent and 
requires use of two Hotrin tablets whP.re~s before one would 
suffice, or he would walk off the problem, or it would be 
relieved by Anacin. His pain does not go into his lower leg. 

Claimant also compared bis left leg condition as 1t is at 
present and as it was presurgery in March of 1981. Popping in 
his left knee is about the same or perhaps more. He considered 
the surgery unsuccessful 1n that his knee is worse now than 
before. Moving too fast will causP the knee to buckle. 

The right knee is less trouble. It still pops, but it does 
not catch as catching was helped uy the surgery. Overall, his 
right knee remained close to the same. 

Claimant said that he has not been paid mileage since 
January of 1980. 

Claimant admitted having a parl-t1me salvage business in 
which he went around and picked up junk and old cars. While he 
agreed that liftiny was necessary, he said that he had special 
methods for doing it and that things were not as heavy because 
they were cut into pieces. After his release from prison he 
worked at this for a while, hut sincP he got the job in October 
he has not had the time. lie recalled that his earnings from 
this before his prior hearing in January of 1980 averaged $100 
weekly. His children now help with pickup . 

Claimant reca lled tl1at he worked on stock car s until September 
of 1981. By using special equlpment he is able to work on his 
own vehicles. 

Claimant denied that either work on stock cars or in his 
salvage business aggravated his condition. 

Claimant insisted he could labor as a garbage worker by 
living with his back or as a meter repairperson 1f he had extra 
help with lifting meters. 

Claimant asserted the city was responsible for his criminal 
acts. Claimant acknowledged a prior incident with another child 
for which he sought help. He had a discussion about moving to 
the water meter repairperson's job on okay from his doctor. The 
doctor said the work would be all right, but claimant did not 
know that the city agreed to this change until after his sus
pension. Dr. McCoy approved on November 30, 1981. Claimant was 
incarcerated on December 1, 1981. Claimant recalled havin\J been 
t~ld by his union representative ~ha~ he would not be given the 
water meter job. He commenced drinking at 10:00 a.m. and later 
assaulted his daughter. He denied being told by the city after 
his arrest that should he be found not guilty he could have the 
water meter job. Instead, he said he was told by Kleinow that 
he would not work for the city again. 

Claimant te~tified that he has not contacted any of his 
former superv i sors since his release from prison as he did not 
think it would do any good. 

Claimant alleged his entitlement to compensation from August 
8 1980 to October 9, 1980 as he was off for back pain. Claimant 
d;nied his being off was related to any incident while working 
on his personal car or a stock car. During this period he took 
some vacation in August. He said that he stayed home except for 
a (ew days in Missouri. 

Claimant has completed ninth grade. His work e~perience 
prior to · eginning work for defendant had been loading bread and 
fertilizer, doing various jobs for a cement company w1t~ ~ne job 
as a monitor, operating a forklift, and laboring and driv1ng a 
truck for a construction company. 

~ review of records seems to show claimant was off work from 
August 1 until August 15, 1980. Beginning on August 18, 1980 
claimant took vacation through September 5, 1980. He took 
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leave the week of September 8 and then went on light duty nn 
September 14. 

tn 1981 claimant took vacation the week of March 9. He 
seemingly drew compensation from Ma rch 17, 1981 until August 9, 
1981. It appears he may have worked in garbage for about eight 
days. He took vacation from August 2 4 until September 15, 1981 
when he was moved to parking lot attendant. 

Sharon Schaer, claimant's spouse, a nurse's aide, who was 
separated from him from December 1, 1981 until he got out of 
prison• testified that al though claimant has not called the 210 
doctor and has not complained, she 1s aware of his having 
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frequent back problems by the way he walks and bends. She 
massages his back and gives him medication. It was her opinion 
that he has had a gradual wor sening of his condition since his 
hearing in 1980. She reported claimant's spending time in bed 
when he is off work. 

Schaer was unaware of any nonwork injury. 

Regarding claimant's knees, she claimed that the popping 
sound which was present before is now louder. Claimant's feec 
are cold. 

The witness recalled that when claimant was ch~ngPd from 
garbage work to the parking lot he was angry anJ ue~amc> withdrawn. 
He also commenced drinking heavily. She asserted that this was 
new for him as he had been only a social drinker. Drinking w~s 
not involved in the first assault with one of their children. 

Charles Hammen, who has been employed with the city for 
thirteen and one-half years, testified to the circumstances 
surrounding claimant's attempt to move to the the water department: 
The water department had a job available on October 6, 1981. 
Normal procedure was to post the job. Thereafter, employees 
wishing to make application could apply. After a t wo week 
posting period, the job would be offered to the senior employee 
or the person with the most time working for the city. 

Claimant filed an application on October 7. An investigation 
was made of claimant ' s physical capabilities to perform the work. 
Or. McCoy w~s contacted. 

Claimant was not terminated until Hay 4 , 1982 after his 
sentencing . The wa ter department vacancy was filled on Hay 10, 
l9U2. If claimant had been acquitted, he wou ld have gotten the 
job as the senior applicant . The union was relied upon to make 
claimant aware that the water meter job was being kept open. 

Myron Langhoff, sanitation forPman for the city of Mason 
City since 1967, testified to being responsible for claimant's 
attendance records. According to those records claimant returned 
to light duty on Septmeber 14, 1980 in the street department 
where he was paid at the same rate. He explained that if 
claimant kept his compensation check the city made up the 
difference between sick leave and vacation pay. Employees are 
permitted to build up to 120 days of sick leave. There is no 
reimbursement for the accrued sick leave. In August of 1980 
claimant took sic k pay and vaction and then sick pay again. He 
said that claimant took compensation in August and September of 
1980. 

Langhoff recalled havinq been told by claimant he had an 
operation comi ng up in March of 1981. The witness did not know 
whether it would be covered by workers' compensation. 

Eugene Kleinow, currently police chief for Ma son City, 
testified to being an administrative captain in September of 
1981 and to being supervisor of the parking lot attendants. He 
acknowledged knowing both that claimant had been arrested and 
had been temporarily suspended. He denied telling claimant that 
he would not work for the city again and said that he would not 
have had the authority to do so. He stated that he had nothing 
to do with the award of the water meter job. 

Robert E. McCoy, H.D . , performed an arthroscopy on both of 
claimant's knees on January 16, 1980 and found evidence of 
degenerative arthritis of the medial compartment on the left and 
to a somewhat lesser degree on the right. There was no evidence 
of a meniscal tear. In a letter dated January 24, 1980 De. McCoy 
proposed that claimant undergo a high tibial osteotomy on the 
left " to transfer the center of maximum weight bearing from the 
medial side of the knee, where his severe degenerative arthritis 
is, to the lateral compartment of the knee joint which has been 
rela tively spared from the severe degenerative arthritis." He 
anticipated that degenerative arthritis on the right would 
progress at a slower rate, but that eventually he would need the 
high tibial osteotomy on the eight as well. The doctor wrote: 
"I n retrospect it would seem that the episodes of increasingly 
frequent injury to his knees with symptoms of popping and giving 
way of the knees have been associated with and probably caused 
by his <Jradually increasing degenc>rative arthritis of both knees.• 

Dr. McCoy recorded an injury to the right knee on January 
22, 1980 when claimant slipped on ice while he was on his 
garbage route . As a result of the slip he sustained a fracture 
of the lateral portion of the patella. After an arthroscopy a 
fragment of the patella was removed. The doctor stated that 
this injury was • completely unrelated to his (claimant's) 
prevLous knee difficulties.• 

Claimant was released for work on Aprll 7, 1980. He worked 
for two days and then commenced having pain in the right lo~er 
lumbar ~rea. Discomfort decreased during the day. Medication 
was preqcribed. Or. McCoy related claimant's symptoms at that 
time to his back and not his knee. 

On August 8, 1980 claLmant visited the doctor using one 
crutch and complaining of severe back pain in the lower midline. 
Hore specifically, the pain was in the lumbosacral joint area 
and the sacral area in the midline. There was no radiation, but 
motion was painful. The right ankle jerk was absent. Straight 
leg raising on the right at 20° caused pain which increased on 
sciatic stretch. Straight l~g raising to 3~ 0 on the left caused 
pain without positive sciatic stretch. Dr. McCoy thought 

claimant had nerve root irrit~tion based on mild disc protrusion 
and consented to claimant's havin9 complete bed rest at home. 

When claimant came back the next week, he spoke of trying to 
fi,~ lighter work with the city in the water or street depart
ments. Clai~ant was found to be improved with negative straight 
leg raising. He was moved to increasing ambulation and partial 
bed rest with no bending or lifting. 

The doctor was visited by two persons from the city--Hyron 
Langhoff and Robert Sceffler . ~ccording to the doctor's notes, 
the two expressed con ~r n regarding claimant's abilily to 
tol~rate work as a garbage man. Dr. McCoy agreen that claimant 
would be better off doing lighter work. 

On August 26, 1980 the physician wrote of recommending 
claimant being given lighter work, but he noted that as of yet 
there was no lighter work available through the city. 

When claimant was seen on October 7, 1980, he reported 
working at the city garage doing maintenance work on a temporary 
basis. Claimant thought he was able to return to garbage 
collecting. An inch of atrophy was found in claimant's right 
thigh. Emphasis was placed on claimant's doing his leg exercises 
to overcome the atrophy. 

In early 1981 claimant's main complaint was of low back pain 
with episodes of subjective numbness in his posterior eight 
thigh. X- ays of the knee compared to those taken In 1979 
before his inJury showed no progression of degenerative arthritis. 
Permanent partial impairment of the function of claimant's right 
lower extremity was rated at four percent. 

In March of 1981 claimant 
tibial osteotomy on the lPft. 
keeping claimant in his cast, 
to weight bearing. He was to 

underwent a valgus type high 
There was some problem with 

hut claimant gradually progressed 
return to work on Augus.t 6, 1981. 

When claimant was seen on October 3, 1981 he told the doctor 
of his transfer to parking lot attendant. Claimant returned on 
October 20, 1981 with a iob description for the water meter 
cepairperson. After reviewing the description which apparently 
included the ability to 11ft 200 pounds with the assistance of 
tools and another worker, or. McCoy conc luded claimant's condition 
would be compatible with performing the work if it was done 
infrequently. A letter was written on October 20, 1981 which so 
indicated. The doctor anticipated claimant would be able to 
tolerate squatting and kneeling to install meters and t o do 
intermittent lifting of meters weighing sixty to sixty-five 
pounds. It S~Pms that a description of the job of heavy equip
ment opPrator also was reviP.wed and that position was found less 
appropriate. 

Medical information from the men's reformatory indicates 
that when claimant was evaluated in Seplember of 1982 he was 
given a bedboard. He took no medication and apparently told his 
evaluator he had learned to live with his discomfort. In 
D~cember claimant was given Tylenol for back and knee pain. 

Early in 1983 claimant was given a knee wrap. In April 
claimant had an episode of low back pain. Hot rin was given. 
Claimant was subsequently allowed to use his back brae~. 

A status report from Hay 1983 notes that claimant was 
working with no restrictions before April 14, 1983 when he had 
an episode of blck pain. He made no knee complaints to that 
date. 

Claimant was reevaluated by Dr. McCoy on June 17, 1983. 
Claimant's complaints were of low back aches across the lower 
lumbar spine for which he took Hotrin, wore a lumbosaccal belt 
and walked; snapping, popping and tenderness in the right knee 
with the primary problem in the lateral parapatellar area; and 
occasional popping in the left knee, 

On examination claimant had a slight list to the left. He 
bent forwa, I to within eight inches of touching the floor with 
pain in the lumbosacral joint area. The right ankle jerk which 
had been absent since the 1969 surgery was absent. Combined 
straight leg raising to 85° caused a feeling of pulling in the 
low back. There was a varus deformity of 60° on the right knee 
and a valgus of 10° on the left. Varus on the right was viewed 
as abnormal. Tenderness to palpation was present over the 
lateral facet of the right patella. X-rays of the lumbar spine 
showed no further narrowing at LS-Sl in comparison with the 
films taken in Hay of 1980. TherP. was slight Schmocl's Node 
formation at Dl2-Ll and at Dll-Dl1. There was no progression of 
narrowing in the medial joint line in the right knee when it was 
viewed with films taken in Januarv of 1981. X-rays of the left 
kn~e taken in May of 1983 evidenced narrowing of the medial 
joint space. 

In a letter dated July 8, 1903 De. McCoy reviewed his prior 
ratings of claimant's impairments noting that on Febcuary 21, 
1980 he gave a fifteen percent impairment to the left lower 
extremity and eight percent to the right lower extremity with 
the latter attributable to degenerative arthritis: an additional 
four percent to the right lower extremity resulting from the 
patellar fracture of January 22, 19801 five percent of the whole 
man related to a 1969 disc problem; and five percent of the 
whole man because of the 1976 injury. His present impairment 
c~tings are set out thusly: 

I would estimate his permanent partial impairment 
of function of the whole man from his back at 15\ 211 
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of which I would estimate 3\ to be related to 
further work injury. 1 think his permanent partial 
impairment of function of the left lower extremity 
was diminished by his high tibial ost~otomy to 
about 12\, which has r emained the same to the 
present time. I think that the permanent partial 
impa~rment of function of the right l o wer extremity 
has increased from the 12\ rating I previously gave 
to 15\ at the present time. 

The doctor explained his increase in the permanent partial 
impairment rating as follows: 

In April of 1980 he was seen for low back ~d in 
apparently aggravated by work and in August of 1980 
he was hav ing fairly severe pain again which made 
it necessary for h i m to be off work from August 
until October of 1980. As a result o( that episode 
of low back pain, I recommended to his employer 
that he be given lighter work. It was because with 
the episode of August 1980, his condition changed 
to the extent that I felt permanent arrangements 
should be made for lighter work. That I felt his 
permanent partial impairment of function rating as 
a result of work related back problem~ Bhould be 
increased by 3\ over the previous rating as it had 
not been felt prior to that that any long term 
modification of his work activities should b~ made. 
I foel that sinr e his status at that time required 
a change in his recommended work designation 
further impairment of function had been incurred as 
a result of back aggravation at work. 

APPLICABLE LAW AND ANALYSIS 

The claimant has lhe burden of proving by a preponderance of 
the evidence that the inJury of 'lay LB, 1979 is causally related 
to the disability on which he now bases his claim. Bodish 
v. Pischer, Inc., 257 Iowa 5L6, 133 N.W.2d 867 (1965). Lindahl 
v. L. o. Boggs, 236 Iowa 296 , 18 N.W.2d 607 (1945). A possibility 
is insufficient: a probability is necessary. Bur t v. John 
Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 732 (1955). 
The question of causal connection is essentially within the 
domain of expert testimony. Bradshaw v . Iowa Method ist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (1960). 

The appeal decision filed December 30, 1980 contains these 
findings: 

That claimant sustained an injury which arose 
out of and in the course of hiG employment on May 
18, 1979 which resulted in claimant's entitlement 

to tempordry total disability compensation and that 
claimant did not sustain pecmanr.nt partial disability 
as a result of the May 18, 1979 injury. 

That as a result of the injury of May 18, 1979 
claimant is entitled to three and three-sevenths (3 
3/7) weeks temporary total disability at the rate 
of one hundred sixty-five and 47/100 dollars ($165. 47) 
per week (May 22, 1979 th rough June 10, 1979). 

The undersigned does not find that claimant has established 
entitlement to any permanent partial disability r elating to the 
May 18, 1979 incident in this matter. Dr. McCoy ' s letter of 
July 8, 1983 conta ins this reference: •on May 18, 1979, he 
re-injured his back . He made a phone call to Dr. Hoover on Hay 
29, 1979, but was not seen by anyone in our office at that time 
and we have no record of that episode, though I understand he 
was off work for 3 weeks and 3 days at that time. • No other 
evidence iJ contained in the record to causally relate any 
disability claimant now has with the incident of May 18, 1979. 

FI NDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant had an injury to his back in 1969 which 
resulted in surgery. 

That claimant had an injury to his back in June of 1976 
which was treated conservatively. 

That claimant had an episode of back pain in May of 1979 
which resulted in his being off work. 

That claimant had a prior hearin~ in this matter which 
resulted in his being paid three and three-sevenths (3 3/7) 
weeks of temporary total disability relating to the May 1979 
injury. 

That claimant experienced some back pain which he was able 
to work out but no new injury between April of 1980 and August 
of 1980. 

That claimant attempted to keep defendant employer from 
learning he was having back trouble. 

That following a knee surgery in the spr ing of 1981 claimant 
was made a parking lot attendant in September of 1981. 

That sitting as a parking lot attendant bother ed claimant ' s 
back. 

That claimant continues to take medicat ion foe ~ack pain. 

That claimant continues to have bac ~ pain and cramping which 
can be br ought on by any activity. 

That claimant' s bac k pain has increased since January of 
1980. 

That claimant was placed on complete bedcest because of back 
compl aints in August o f 1980. 

That c l aimant's employment was terminated by defendant 
employee when he wa s sent to prison. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed to prove by a preponderance of the 
~vidence a causal relationship between his injury of Hay 18, 
1979 and any disability he now may suffer. 

ORDER 
. 

THEREFORE, IT IS ORDERED: 

That defendants pay Dr. McCoy fourteen dollars ($1 4.00) and 
North Central Medical Center forty-one and 05/100 dollars ($41.0S). 

That defendants pay charges for one-half (1/2) trip to Dr. McCoy's 
o ffi ce of five (5) miles at twenty-four cents ($.24) per mile. 

That defendants pay one-four th (1/4 ) of the costs of the 
proceedings on January 4 , 1984 pursuant to Industrial Commissioner 
500- 4.3 3 including report expenses of twenty-seven anrl 50/100 
do llars ($27.50). 

Signed and filed this ?--t day of July, 1984 . 

~ L-11,· 
.fuilm~ HIGGS,.,, 
DEPUTY INDUSTRI AL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

--------- ------ -- ---· ---
DONALD A. SCHAER, 

Claimant, 

vs. 

ClTY OF MASON CITY, 

Employer, 

and 

IOWA KEMPER INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

File No. 454602 

Rl::VIEW-

R E O P E N I N G 

D E C I S I O N 

F I LED 
Jlll. ~ 4 hlv! 

_____ JI.ti~ 111ru5lRlAl COWAISSII~ 

INTRODUCTION 

This is a proceeding in review-reopening brought by Donald A. 
Schaer, claimant, against the city of Mason City, employer, anrl 
Iowa Kemper Insurance Company, insurance carrier, defendants, to 
recover add itional benefits under the Iowa Workmen's Compensation 
Act for an injury arising out of and in the course of his 
employment on June 4 , 1976. It came on for hearing on January 
4 , 1984 at the Cerro Gordo County Courthouse in Mason City, Iowa. 
It was considered fully submitterl at that time. 

The industrial comm1ssioner' 3 fil~ shows a t1rst cepor t o f 
injury received July 2, 1976. A memorandum of agreement was 
received at the the same time. Prior litigation 1n this mat ter 
was resolved with an agreement for s ettle ment under which 
claimant was paid twenty percent permanent part i al disab1l1 ty , 
eleven and three-sevenths weeks of healing peri od benefi t s and 
medical expenses. 

At the time of hearing the pacLics agreed that the rate was 
fixed by the prior decision in this matter at $126.90 per week. 

The record in this matter consists of the testimony of 
claimant, Sharon Schaer , Charles 8. Hammen, Eugene Kleinow and 
Mvcon Langhoff1 claimant 's exhibi t 1, a letter from Robert B. McCoy, 
11.0., dated January 24 , 1980; claimant's exhibit 2, a letter 
dated April 18, 1980 from Dr. McCoy with accompanying notes; 
claimant's exhibit 3, notes from Dr. McCoy; claimant's exhibit 
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4, notes from Dr. McCoy; claimant's e xhi bit 5, a letter from Dr. McCoy 
dated Oc tober 20, 1981; claimant's e xhibit 6, a letter from Dr . McCoy 
dated November 30, 1981; cl a imant's exhibit 7, a letter dated 
June 17, 1983 from Dr. McCoy; claimant's exhibit 8, a letter 
from Dr . McCoy dated July 8, 1983; claimant's e xhibit 9, records 
from North Central ~~rrectional Facility; claiman t's exhibit 10, 
reco rds from Anamosa; claimant's exhib it 11, a letter from Dr. 
McCoy dated August 3, \983; claimant ' s exhibit 12, unpain 
medical expenses; c laimant's exhibit 13, r eport expenses; 
cl a imant ' s exhibit 14 , mileage e xpenses; claimant's exhibit 15, 
a statement t o Job Service; defendant USF&G's exhibit A, an 
employee atten<.l ..... ~e record; and defendant USF&.G ' s exhibit B, an 
attendance r ecord. The record in the prior hear in 1 n f January 
9, 1980 was reviewed in its entirety. 

ISSUES 

The issues i n this matter are whether or not there is a 
causal relationship between claimant's injury of June 4, 1976 
and his disability; and whether o r not claimant is entitled to 
furth~r permanent partial disahility re lating ta that injury. 

STATEMENT OF THE CASE 

Forty-four year old married claimant reca lled having a 
hearing on January 8, 1980. Claimant said that his first back 
injury was i n January of 1969 while he was working for the 
sanitation department. lie den1erl any injuries prior to that 
time. lie fell flat on his hack. 11 ,, had surgery and returnf'd t o 
work. A c la im for compensation was resolved with a special ~aae 
settlement. It was his undecstan<ling he was paid disability for 
the injury. In 1976 he h,"ld an?tliec injury wh ile working for the 
water department. He and another employee were carrying a water 
tapping tool. He had a pop in his back. He was not hospitalized, 
but he was treated with bed cesl ~nd medication. By the time of 
a 1978 inju ry to his left knee he was back at the sanitation 
cle1,i, ctment. lie was classified as a driver, but he still picked 
up garbage. In May of 1979 he had back pain and went o f f work. 
A short time after his January 8, 1980 hearing he had an additional 
injury. 

He remembered: He was wo rk ing in s~nitation picking up 
garbage. It was " real icy.• He went down on h1s right kneecap. 
He called Dr. McCoy who drained blood ftom his knee and then did 
surgery. Re was placed in a full leg cast. He was off work and 
received temporary total disability payments from January 22, 
\980 to April 6, 1980. 

At the time o f his return to wor k he was placed in a garage 
on light duty. Re went back on the garbage truck when he was 
given cled , dnce by the doctor. Claimant reported that he goL 
along well except f or some problems with his back which he 

reli~ved by hav ing his helper drive and he picked up the garbage. 

He denied any injury du ring the time from April 7, 1980 to 
August 4 , 1980. Rather he said th~t his back had started 
~u rt ~ng "out of the c lear blue s ky .• He had a burning sensation 
ln his back. He was off work from Auguc.t 4, 1980 to October 9, 
1980 because o f his back. He took sick l eave and vacation to · 
keep defendant employer from learning of his trouble. 

In October claimant wen t back to driving a garbage tr uck and 
loading and unloading. He worked until he had left knee su rgery 
1n Mar c h of 1981. ~u r gery wh ich had been scheduled for later 
was ~oved up wl1en his knee locked as he was working. Claimant 
rece iv e~ wee kly benefits ( com Ma rch 16, 1981 t o August 9, 1981. 
He was 1n a full leg cast. Claimant acknowledged removing his 
cas~ on three separate occas ions, but he di~ not feel his 
1ct1ons exte nded his healing time. 

When he was released to return to work he was under no 
specific restr ictions by Dr. McCoy. He anticipa t ed returning to 
the garbag e truck. He took some vacation time. On his resumpt i on 
of wor k, he was sent to be a parking lot attendant. He had some 
forewarning o f this in that he got a letter from defendan t 
employer while he wa s on vacation. lie asserted that he did not 
consent t ~ the change and tha t he WlShed to be a garbage driver. 
A~ a pac king lot a ttendant he sat for most of the time . The 
$ ltt,ng bothered his bac k and he got up and walked and stood. 
l( the machine was n? t working, he noted times. He collected 
mone y: The packing lot job paid S3. 35 per hour. He lost 
benefit$ because allhough lie worked Corty hours he was con
s1d~red pa~t-time help. As a garbaq ~ work~r he did not n~ed to 
•~ on the Job for Corty hours. Wark aa a gJcbaqe driver gave 
h1~ S7.28 per hour, a day and one-half sick leave each month, a 
paid vacation and paid life and health and accident insurance. 

. When a heav~ equipment job opened he applied. The union 
tried to help him. De. McCoy was sent a description of the j ob, 
but claimant was not hir ed. A ~a te r m~te r j o b also became 
available. Ag ain, the union helped and a letter was sent to De. 
McCoy who decided claimant could lift a 200 pound meter with 
help. 

Claimant g re w disgusted with defendant employer and filed a 
civil rights complaint which was later administratively closed. 

Claimant worked the parking lot job until December 1, 1981 
at which time he was suspended until he went to trial on criminal 
charges. I • a result of that trial he was found guilty and 
se r ved a year before being par oled. 

Claimant claimed no new injuries from the time he went to 
work as a parking lot attendant or while he was incarcerated. 

his bac k bothered him He indicated that whil e he was in jail 
from t ime to time and he took Anacin. 
tied up and he had trouble getting ou t 
Motrin to take as he needed it . 

In April o f 1983 his back 
of bed . He was given 

In May of 1983 he came home to his family and be~an looking 
for employment. Re testified that he has put down h is in juries 
and his criminal charges on his applica tions. He had some 
part-time work until October. Beqinning in late October he 
started part-t ime work as a cutting torch operator. His work 
p r ovides him with no benefits and an hourly rate of SS.00. He 
averages close to thirty hours . The job necessi t ates standing 
and bending. The iron wh ich he cuts is picked up by a machine. 
He takes pills f or his pain and tries to keep it out of his mind . 

As to his present condit i on with his back, claimant complained 
of pain f rom the beltlinc down into the buttocks on the right 
and sometimes on the left which bolhers him at night. He has 
some cramping. Any activity can bring on pain. On comparing 
his di f ficulties he has now with those expe rienced before 
January of 1980, he said t ha t his pain is mor e frequent and 
requ ires use of two Motrin tablets whereas before one would 
suffice, or he would walk off the probl~m, or it would be 
relieved by Anacin. His pa in does not go into his lower leg. 

Claimant also comp~r ed his left leg condition as it is at 
present and as it was presurgery in March of 1981. Popping in 
his left knee is about the same or perhaps more. He considered 
the surqery unsuccessful 1n that his knea is worse now than 
before. Moving too fast will cau~e the knee to buckle. 

The right knee is l ess trouble. It still pops, but it does 
noL catch as catching was helped by the surgery . Overall, his 
right knee remained close to the same. 

Claimant said that he has not been paid mileage since 
January of 1980. 

Claimant admitted having a
0

part-t1me salvag e business in 
wh ich he went around and picked up junk and old cars. While he 
agreed that lifting was necessary, he said that he had special 
methods for doing it and that things were not as heavy because 
they were cut into piec~s. After _his release fro~ pr~son he 
wor ked at this for a while, but since he got the Job 1n October 
he has not ,ad the time. He recalled that his ea r nings from 
this before his prior hea ring in January of 1980 averaged S100 
weekly. His children now help with pickup . 

Claimant recalled that he wor ked on stoc k ca r s until September 
of 1981. By using special equipment he is able to work on his 
own vehicles. 

Claimant denied that either work on stock cars or in his 
salvage business aggravated his condition. 

Cla imant insisted he could labor as a garbage worker by 
living wi th his back or as a meter repairperson if he had extra 
help with lifting meters. 

Claimant asserted the city was responsible for his criminal 
~cts. Claiman t acknowl edged a prior incident with another child 
for wh ich he sought help. He had a discussion about moving to 
the water meter repairperson's job on okay from his doctor. The 
doctor said t he work wou l d be all right, but claimant did not 
know "that the city agreed to th is change until after his suspension. 
Dr. McCoy approved on November 30, 1981. Claimant was incarcerated 
on necember 1, 1981. Claimant recalled having been told by h i s 
union representative that he would not be given the water meter 
job. He commenced drinking at 10:00 a.m. a~d later assaulted 
his daughter. He denied being told by the ci ty a fter his arrest 
that should he be found not guilty he could have the water meter 
job. Instead, he said he was told by Kl einow that he would not 
work for the city again. 

Claimant testified that he has not contacted any of his 
former supervisors since his r~ l ease from prison as he did not 
think it would do any good. 

Claimant alleged his entitlement to compensation from August 
8, 1980 to October 9, 1980 as he was off for back pain. Claimant 
denied his being off was related to any incident while working 
on his personal car or a stock car. During this period he took 
Rome vacation in August. He said that he s tayed home ex cept f o r 
a few days in Missouri. 

Claimant has completed ninth grade. His work experience 
prior to beginning work for defendant had been loading bread and 
C•! rtilizer , doing various jobs for a cement company with one j ob 
~z a monitor, operating a forklift, and laboring and driving a 
t ruck for a construction company. 

A review of records seems to show claimant was off wor k fr om 
Auqust 1 until August 15, 1980. Beginning on August 18, 1980 
claimant t~~k vacation through September 5, 1980. He took sick 
leave the week of September 8 and then went on light duty on 
September 14. 

In 1981 claimant took vacation the week of March 9. He 
seemingly d rew compensation from March 17, 1981 until August 9, 
1981. I t appears he may have worked in garbage for about eight 
d1ys. He took vacation from August 24 until September 1 5, 1981 
when he was moved to parking lot attendant. 

Sharon Schaer, claimant's spouse, a nurse's aide, who was 
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se,arated from_him fcom December l, 1981 until he got out of 
prison, testif ied that although claimant has not called the 
doctor and ,ias not complained, she 15 awar• of his having 
frequent back problPms by the w~y he walks and bends. She 
massages his back and gives him medication. It was her opinion 
that he ~as had a g r adual worsening of his condition since his 
hearing 1n 1980. She reported claimant's spending time in bed 
wnen he ls off work. 

Schaer waa unaware o[ any nonwork injury. 

Regarding claimant's k11ees, she claimed that tl1e popping 
sound which was present before is now louder. CJ3im~nt's Ceet 
are cold. 

The witness recalled that when claimant was changed from 
garbage work to the parking lot he was angry and became withdrawn. 
He also commenced drinking heavily . She asserted that this was 
new for him as he had been only a social drinke r. Drinkinq was 
not involved in the first assault with one of their children. 

. Charles Hammen, who has be~n employed with the city foe 
thirteen and one-half years, testified to the circumstances 
surrounding claimant's transfer to the water department: The 
water department had a job available on October 6, 1981. Normal 
procedu r e ·as to post the job. Thereafter, employees wishing to 
make appl ication could apply. ~fLer a two week posting period 
the job would be offered to the SPntor employee or the person' 
with the most time wo rking for the city. 

Claimant filed an application on October 7. An investigation 
was made of claimant's physical capabilit i es to pPrform the work. 
Dr. McCoy was contacted. 

Claimant was not terminated 11nt1 l M3y 4, 1982 after his 
sentencing. The water department vacancy was filleJ on May 10, 
1982. If claimant had be~n acquilted, he would have gotten the 
job as the senior applicant. ThP union w~s rPlled upon to make 
claimant aware chat thu w3ter meter Job wls being kept open. 

Hyron Langhoff, s~nltation foreman for th~ city of Mason 
City since 1967, testified to being responsible for claimant's 
attendance records. According Lo th~se re~ords claimant returned 
to light duty on Septmeber 14, 1980 1n the street department 
where he was paid at the same r ate. He explained that if 
claimant kept his compensation check the city made up the 
difference between sick leave and v~cation pay. Employees are 
permitted to build up to 120 days of sick leave. There is no 
ceimbursement for the accrued sick leave. In August of 1980 
claimant took sick pay and vaction and then sick pay again. He 
~aid that claimant took compensation 1n August and September of 
1980. 

Langhoff recalled having bP.en told by claimant he had an 
operation coming up in Marcil of 1981. Thn witness did not know 
whether it would be covered by workers' compensat1on. 

Eugene Kleinow, currently police chief for Ma son City, 
testified to being an administrative captain in September of 
1981 and to being supervisor ~f the p 1rk1n9 ,ot a~tendants. He 
acknowledged knowing both tliat cl1imJ111 n1d bnen arrested and 
h ,1d been temporarily suspend<.d. lie :.leni P. 1 telling claimanl that 
he would not work f or the city ~1dtn and said that he would not 
have had the authority to do so. He stat•?d that he had nothing 
to do with the award of the water meter job. 

RobecL E. McCoy, H.D., performed an arthroscopy on both of 
claimant's knees on January 16, 1980 and found evidence of 
degenerative arthritis of the mPdi~l compartment on the left and 
to a somewhat l esser degree on the ctght. There was no evidence 
of a meniscal tear. In a letter dated January 24, 1980 Dr. McCoy 
pcoposeJ that claimant undergo a high t lbi -ll osteotomy on the 
left "to transfer the center of maximum weight bearing fro~ the 
medial side of the knee, where hi s severe degenerative arthritis 
is, to the lateral compartment of the knee joint which has been 
relatively spared from the severe degenerative arthritis.• He 
Jot icipat1. . that degenerative ar the it is on the right would 
progress at a slower rate, but that eventually he would need the 
high tibial osteotomy on the eight as well. The doctor wr ote: 
"In retrospect it would seem that the episodes of increasingly 
frequent injury to his knees with symptoms of popping and giving 
way of the knePs J1~ve been ams~r1ated with and pcohably caused 
uy his gradually increasing degenecattve arthritis of both knees.• 

or. McCoy recorded an injury to the right knee on January 
22, 1980 when claimant slipped on ice while he wa s o n his 
garbage route. As a result of the slip he sustained a fracture 
of the later a l portion of th<: pa tel\ .,. ~fter an arthroscopy a 
fragment of the p~tella was removP.d. ThP doctor staled that 
this injury was "completely unrnlatPd to his (claimant's) 
pr~vious knee difficulties.• 

Claimant was released for work on ~pctl 7, 1980. He worked 
fnr two days and then cnmmrnred having pain 1n the eight lownr 
lumbar 1rea. Discomfort decreased during the day. Medication 
was prescribed. or. McCoy related claimant's symptom~ at that 
time to his back dnd not his knee. 

On August 8, 1980 claimant visited the doctor using one 
crutch and complaining of severe back pain in the lower midline. 
Hore specifically, the pain was in the lumbosacral joint area 
and the sacral area in the midl!ne. There was no radiation, but 
motion was painful. The right ankle jerk wa s absent. Straight 
leg rai•<ing on the right at 20° causP.d pain which increased on 
sciatic stretch. Straight leg raising to 35° on the left caused 

pal~ without positive sciatic stretch . Dr. 
claimant had nerve root lrcltat1on based on 
and consented to claima11L's having complete 

McCoy thought 
mild disc protrusion 
bed rest at home. 

. When claimant came back the next week, he spoke of trying to 
~1n~ lighter work with t~e c1ty in the water or street departments . 
Cla1~ant was found to be improved with negative st raight leg 
raisin~. He was ~oved to increasin9 ambulation and partial bed 
rest with no bemhng or 1 if ting. 

The doctor was visited by t wo persons from the city--Myr on 
Langhoff and Robert Sceffler. According to the doctor's notes, 
the two e xpressed concern regard1n9 claimant's a~ility to 
tolerate work as a garbage man . Dr. McCoy agreed t hJL claimant 
wou ld be better off doing lighter work . 

. On August 26: 1980 the physician wrote of recommending 
~1a1mant be1ng_g1ven lighter work, but he noted that as of yet 
there w~s no lighter w~rk available through the city. 

Whron claiman~ was seen on Octohcr 7, 1980, he reported 
wo1k1ng at the city garage doing maintenance work on a temporary 
basis. _Claimant. thought he was able to return to garbage 
collecling-. A~ inch of atrophy was found in claimant's right 
th19h. Emphasis was placed on claimant's doing his leg exercises 
tu overcome the atrophy. 

. In ~arly 1981 cl~ima~t•s main complaint was of low back pain 
w1~h episodes of subJect1ve numhness in l11s posterior right 
thigh. X-rays of the kneP. compared to thos~ taken in 1979 
before his inju ry ~howed no progression of degenerative acthr1ti5. 
Permanent partial impairment of the function of claimant's r1ght 
lower extremity was rated at four percent. 

In Harch of 1981 claimant 
tibial osteotomy on the left. 
k~rop1n~ claimant in his cast, 
to we1ght bearin9. He was to 

underwent a valgus type high 
There W3S some problem wit~ 

but claimant gradually progressed 
return to work on August 6, 1981. 

When claimant was seen on OcLoher 3, 1981 he told the doctor 
of his transfer to parking lot attendant. Claimant returned on 
OctobP.r 20, 1981 with a job descript ion for the water meter 
repairperson. ~f~er revi?wing the description which apparently 
included the ab1l1ty to 11ft 200 pounds with tbe assistance of 
tools and another worker, Dr. McCoy conc luded claimant's condition 
would be compa tible with performing the work if it was done 
infrequently. A letter was written on October 20, 1991 which so 
i ndicated. The doctor anticipated cl aimant would be able to 
tolerate squatting and kneeling to install meters and to do 
intermittent lifting of meters we ighing sixty to sixty-five 
pounds. It seems that a description of the job of heavy equipment 
opecatOl also was reviewed and that position was found less 
appropriate. 

Medical information from the men's reformatory 1nd1cates 
that when claimant was ev3lua ted in September of 1982 he was 
1lven a bedboacd. He took no med1cJtion and apparently told his 
evaluator he had learned to live with his discomfort. In 
December cla imant was given Tylenol for back and knee pain. 

Early in 1983 claimant was g1ven a knee wrap. In April 
claimant had an episode of low bac k pain. Hotrin wa~ qiven. 
Claimant was subsequently allowcrl to use his back brace. 

A status rnport from Hay 1983 notes that claimant was 
work ing with no restrictions betoce April 14 , 1983 when he had 
an episode of bJck pain. He made no knee complaints to that 
date. 

Cla1ma11t was reevaluated by Dr. McCoy on June 17, 1983. 
Claimant's complaints were of low bJck aches across the lower 
lumbar spine for wh ich he took Motr1n, wore a lumbosacral belt 
and walk ed; snapping, popping and tenderness in the r1ght knee 
with the primary problem in the lateral parapatellar area; and 
,,c,·.,r.ional popping in the left knn~. 

On examination claimant had a sl ight list to the left. He 
hent forward to wi thin eight inchPs of touching the floor with 
pain in the lurnbosacral joint area. The right an~le jerk which 
had bPt>,, absent since the 1969 r: •1r .1cry was absent. Comb1nrod 
straight leg raising to 85° causrol a feeling of pulling 1n the 
tow back. Therr was a varus de[ormity of 60° on the right knee 
and a valgus of 10° on the left. Varus on the right was v1ewed 
as abnormal. Tenderness to palpation was present over the 
lateral facet o f the right patella. X-rays of the lumbar spine 
showed no further narrowing at L5-SI in comparison with the 
Cilms takP.n 1n M,1y of l91l0. '!'here w1~ ~light Schinocl's Node 
formation at Dl2-Ll and at Dll-012. Th~lc was no progression of 
narrowiny in the medial joint l1n,• 1n the r19ht kneP. when it .,,s 
viewed with films taken in January of 1981. X-rays of the lef~ 
kneP taken in May of 1983 evidencrd narrowing o[ the medial 
Joinl space. 

In~ letter dated July 8, 1983 Dr. HcCoy revi~wed his prior 
r~tlngs of claimant ' s impairments noting that on Pebruary 21, 
1980 he gave a fifteen percent impairment to the left lower 
~xtremity and eight percent to the eight lower extremity with 
the latter attributable to degenerative arthritis; an additional 
four percent to the right lower extremity resulting from the 
patellar fracture of January 22, 1980; five percent of the whole 
man related to a 1969 disc problem; and five percent of the 
whole man because of the 1976 inJury. His present impairment 
ratings ace set out thusly: 

214 



I 

I 

I would estlmate his permanent partial impairment 
of function of the whol~ man 'rom his back at lj\ 
of which I would estimate 11 to be rel~ted to 
further work injury. I think his permanen t partial 
impairment of function of the left lower extremity 
was diminished by his high tibial osteotomy to 
about 12\, which has remained the same to the 
present time. I think th3t the permanent partial 
impairment of fun~tion of the right lower extremity 
has increased from the 12\ r~ting I previously gave 
to 15\ at the present time. 

The doctor explained his increase in the p~rmanP.nt partial 
impairment eating as follows: 

In April of 1980 he was seen for low back pain 
appac<:,1tly aggravated by work and in August of 1980 
he was having fairly severe pain again which made 
it necessary for him to be off work from August 
until October of 1980. As a result of that episode 
of l ow back pain, I recommended to his employer . 
that he be given lighter wo rk. lt wa s because with 
the episode of August 1980, his condition changed 
to the extent that I felt permanent arrangements 
should be made (or lighter work. That I fel~ his 
permanent partial impairment of (unction rat1nq as 
a reAult of work related back problems should be 
increased by 3\ over the previous rating as it had 
not been felt prior to that that any long term 
modlficatio11 of his work act1v1t1cs should be made. 
I feel tha t since his status at th~t time required 
a change ln his recommended work designa~ion 
further i~pairment of function had been incurred as 
a result of back aggravation at work. 

APPLICAOLf. LAW AND ANALYSIS 

Previous l1t1gation 1n thi~ matter was settled with an 
agreement foe settlP.mcnt which allowed claimant, among other 
things, twenty percent permanent partial industrial disability. 

The claimant has the burden of proving by _a preponderance of 
the evidence that the injury of June 4, 1976 1s causally related 
to the disability on which he now bases his claim. Bodish 
v. Fischer, Inc., 257 Iowa 516 , 131 N.W.2d 867 (1965). Lindahl 
v. L. o. Bo~gs, ·236 Iowa 296, 18 N.W.2d 607 (19 45). A possibility 
is insuffic ent; a probability ls necessary. Burt v. John 
Deere waterloo Tractor Works, 247 Iowa 691, 73 N. W:2d_732 (1955). 
The question of causal connection is essentially wit~in the . 
domain of expert testimony. Brads~~~ -~- Iowa _He thodist Hospital, 
251 low., 375, 101 N.W. 2d 167 ( 1960). 

Cl~imlnt•~ tPSt1mony in the (Jl l h~1r1ng WlS that (ollOWlng 
the 1976 injury he had p1in into his riJht leg whi ch was worse 
than wh~t hP experienced in 1979. At the time o( that 1980 
hear lng he was exper ienc1ng p,1 ln down his right J ,-g from time to 
time. 

Reports from De. Ha~ters offered 1n th~ first proceeding 
traced claimant's difficulties from the 1976 inJucy through hls 
surgery. Dr. Masters described claimant's tnjury in 1976 as 
•acut~ aggravation of a chronic lumhar suhluxat1on complex with 
rPlated etiology of surgical inl •rvention.• 

Dr. WdlkPr • xamined claimant 1n Fehrunry of 1979 and expressed 
th" opinion: 

We arc dealing with an ent1rQJy J1fC,•rent nit11ation 
here than what he had originally. lie has not hurt 
the lumbar spine or lhe discs 1n 3ny w3y but what 
lie has 1s a chronlc, moderat~ly SQvcre sprain of 
lhe right sacroiliac Joint. HP has point tenderness 
h r<> ancl the sciatic nerve str11tch1ng t"sts are 111 
n11•~ative but the pelvic torsion tcf:ts reproduce the 
pain in the right sacroili•c Joint. 

Dr. Adams' letter of Novemhr- 1 29, 197? offered in the first 
procr-rd inq ll t ,1t<'S: 

1 ( •c l thi\t th~ back condition Lh,1t he had with .1n 
1nj,1ry ln 1969 that r,•sult<'d in ~11r Jery turn<'d out 
,,11 rlqht anJ that hf' did get j 100<1 result. 11<
lid return to his regular work, .1nd he has been 
compensatl'd for any rcs1du1l ,lu,1hlltty that hP has 
,s a r<>sult oC that inJury. 1 f:>Pl that any back 
:;prains and back troublP Lh,,t hP has had stnCP that 
time are a natural course o f the problem that he's 
had, part1cular\y in view or the k1n•l .of work t., ... t 
t,e 1s doing. I do not feel th1t any 1ncrPase ln 
disab ility 1n his back h,s o ~~u1 1PJ since 196? an a 
r~r.ul t of any IOJIJr<'S that "" his had. I think 
that he will continue to occ1slonally have some 
minor troubl" with his h1ck 1( he continues to do 
heavy work , in all kinds of weJther, Jnd may have 
to ,1ccaslonally wear his belt. 

In a letter dated September;, 1978 Dr. HcCoy recounted his 
treatment of claimant: 

On April 16, 1969, Hr . Schaer underwent removal of 
a hern1.1tcd 1ntervertebral disc at LS-SI on the 
right. This was as a result of a work 1nJury which 
occ111 red in his wor k as a gjrba9e m.:1n. Apparently 
he was not cover~J by low1 Kempe r at that time. He 

did well after th3t surgery and returned to work in 
July of 1969. He returned to work in May of that 
year and did well until June of 1976 which was the 
next time I saw him for his back. He did well, 
that is, until he felt something pop in his low 
back while lifting on the job on 6/4/76. He 
returned to work for the Street Department, I 
believe, on about 8/23/76 and subsequently did well 
and did not have a lot of trouble until September 
1978. He began going to a chiropractor one to two 
times a month in about September of 1977. Though I 
feel h~ would have been entitled to a permanent 
pa r tial impairment rating after his initial erisode 
of trouble in 1969, l think that he did well until 
1976 and that that injury should therefore be 
considered as the cause of his exacerbation at that 
t ime even though it is recogn1led that a disc space 
nevPr returns to normal after the disc has been 
removed or after there has been an extrusion of a 
disc fragment. 

A prior letter offered addition~! explanation: 

l think that his problem is wlth pain originating 
at the level of his previous disc herniation where 
the shock-absorbing function of the disc whi ch 
herniated is not normal. He irritates himself in 
thi~ area fairly easily. Twisting and pro l onged 
sitting seem to be partic11larly 1ggravating to him. 
However, he seems to be getting by at work in spite 
of his symptoms. I think that h~ $hould avoid 
bending and particularly lifting when bending as 
much as possible though in his occup~tion this is 
not particularly avoidable. 

Dr. McCoy's notes in April o( 1980 refer to "discomfort in 
th~ right lumbar area without particular radiation.• Again 1n 
August the pain was a (ew inches to the right of the mid-line 
with no •particular radiation into his lower extremities." The 
doctor thought claimant had "nerve root irritation on the basis 
of mild disc protrusion.• 

Evidence offered in the present case includes a letter from 
Dr. HcCoy of June 17, 1983 which refers only to the injury of 
1969: 

Mr. Schaer has three basic problem$. One is low 
back pain , which is the residual of difficulty 
which arose from an injury while at work as a 
garbage man on January 20, 1969, and which eventuated 
in his cequicin9 n eight partial hemilaminectomy al 
LS-Sl on the right wi th removal of a protruding 

disc fragment at LS-Sl on the right on April 16, 
1969. The sort of back sympto~s that he 1s havinq 
at the present time are with low backache intermittently 
felt across his loYer lumbar spine area for which 
he wears a lumbosacral belt and walks as an exercise. 
These modalities usually bring about improvement, 
but this is not always the case. 

A letter from Dr. McCoy of July 8, 1983 refers to incidents 
in 1969, 1""'6 and 1979: 

Hr. Schaer h~~ been followed 1n this office since 
January of l96L and had no history of back trouble 
until his injury of January of 1969 when he sltpped 
on the ice while at work and had difficulty which 
eventually led to his un~~rgo1ng right partial 
hemilaminectomy at LS-Sl on th~ right on April 16, 
1969. On June 4, 1976, he inJured his back while 
at work whPn ~e had back pa;n while l1ft1ng. He 
was off work until August 3, 1976, at that timP. 
On May 18, 1979, he re-1n1ur vl his hack. He made a 
phone call to Dr. Hoover on H.Jy 29, 1979, but was 
not seen by anyone in our of(ice at that time and 
we have no record of that episode, though I understand 
he was off work for 3 weeks and 3 days at that time. 

That same letter makes reference to pain in April and August 
of 1980 but does not relate that pain to the 19~J, 1976 or 1979 
incident3: 

In April of 1980 he was seen for low back pain 
apparently aggravated by work. Jn August of 1980 
he was having f, rly severe pain again and 1t was 
necessary for him to be off work again unttl 
October of 1980. 

Dr. McCoy seemingly views thP. pain in April as 3n a19c avat1on 
brvught on by work. 

Or. McCoy's most recent letter states: 

In April of 1980 he was seen for low back pain 
apparently aggravated by work and in August of 1980 
he was having fairly severe pain again which made 
it necessary for him to be off work from August 
until October of 1980. As a result of that episode 
of low back pain, I recommended to his employer 
that he be given lighter work. It was because with 
the episode of August 1980, his condition changed 
to the extent that I felt permanent arrangements 
should be made for lighter work. That I felt his 215 
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a result of work related back problems should be 
increased by 3\ over the pr~vlous rating as it had 
not been felt prior to that that any long term 
modification of his work activities should be made. 
I feel tha t since his sta tus at that tlme required 
a ~hange in his recommended work designat ion 
further impairment o f function had been incurred as 
a r esr't of back aggravation at work. 

The causation issue 1n this case is complicated by the fact 
of a remote surgery in 1969, an incident in 1976 to whtch 
claimant wishes to rP.late his present disability and a temporary 
aggravation in 1979. 

In 1936 the Iowa Supreme Court attempted to supply some 
guidance for sorting through this type of case in Oldham v. 
Scofield, Welch, 222 Iowa 764, 767, 266 N.W. 480, 481 (19J6): 

The question of whether the d1s3hiltty sustained by 
the employee shall Le attributed to thP first 
accident or to the latP.r accidents depends on 
whether or not the d1sab1lity sustained was caused 
by a changP in thP original condition, or by a 
recurrence of the original in1ury, or by an independent 
and subsequent causP. IC thP. employee suffers a 
compensable 1nJury and thereafter suffer• further 
disability which i~ the proximate result of the 
ori~inal injury, such further disability is compensablP. 
Where an employeP suffers a compensable lnJury and 
thereafter returns to work and, as a result thereof, 
his first injury ls aggravated and accelerated so 
that he is greater disabled than before, the entire 
disability may be compensated for. 

Nore recently the court in Deshaw v. Ener~y Manufacturing 
Co., \92 N.W.2d 777, 780 (Iowa ffflfestab)is ed this rule: 

When a workman sustains an inJury, later sustains 
another inJury, and sub~equ~ntly seeks to reopen an 
award predicated on the fleet injury, he must prove 
one oc two things: (al that the disability for 
which he seeks additional compensation was proximately 
caused by the first inJury, or (bl that the second 
injury (and Pnsulng disability) was proximately 
caused by the first injury. 

Clearly and unquestionably the claimant had back problems in 
April and August of 1980. Clearly and unquestionably his back 
trouble in August led to concern by claimant, his doctor and his 
employee. That concern prompted adJustments in cl~imant'• work. 
Where those adjustments in claimant's work flt into the total 
p 1 rturP In this case ls just not c!Par. Claimant's symptomatoloqy 

ln 1976 included radiating pain. Th~t ls not a current symptom. 
oc. McCoy's recent report of June CPfecs only to the 1969, his 
July letter in a nebulous way to 1969, 1976 end 1979, and his 
August letter only to the April and August 1980 Incidents. 

The un- ersigned is unable to attach claimant's present 
disability to his 1976 injury. Viewing the record as a whole 
does not allow claimant to preponderate. There are too many 
incidents and there is too little specificity in the medical 
evidence. 

As claimant h~s failed to preponderate on the causation 
issue, discussion of an increase in the industrial disability is 
unnecessary. 

FINDINGS or FACT 

wHeReFORE, IT IS FOUND: 

That claimant had a prior hearing in this matter. 

That claimant's prioc litigation resulted in an agreement 
for settlement fixing his industrial disability at twenty 
percent (20\). 

That claimant had an injury to his back in 1969 which 
resulted ln surgery. 

That claimant's Injury ln June of 1976 was also to his back 
and was treated conservatively. 

That claimant had a subsequent injury to his left knee on 
March 17, 1978 which resulted in permanent impairment in his 
left lower extremity. 

That claimant had a subsequent episode of back pain in May 
o! 1979 which resulted in his being off work slightly less than 
a month. 

That claimant had a subsequent injury to his right knee in 
January of 1980 which was surgically treated and which resulted 
in a permanent impairment in his eight lower extremity. 

That claimant was able to return to his garbage truck after 
his injury to his eight knee. 

That claimant was off wor k tcom August 4 , 1980 to October 9, 
1980. 

That claimant attempted to keep defendant employer from 
learning that he was having back trouble. 

That claimant was off work for knee sucgPcy from Harch to 
°'U(JUSt Of 1981. 

That claimant was r eleased to return to work without restrictions. 

That claimant was made a parklnJ lot attend ant in September 
of 1981. 

That sitting as a parking lot attenrlant bothered claimant's 
back. 

That work as a parki~g lot attendant paid three and 35/100 
dollars ($3.35) pc hour with no benefits. 

That claimant's work as 1 garbage driver paid seven and 
28/100 dollars ($7.281 per hour and provided hi• with additional 
bPnefits as well. 

That claimant applied for a job as heavy equipment operator 
wh1rh he did not get. 

That claimant also applied (or a job as a water meter 
repairperson. 

That Or. McCoy believed that claimant could do the water 
meter cepairpecson's job. 

That claimant worked as a parking lot attendant until 
December l, 1981 at which time he was suspended. 

That claimant was terminated by the city after he was 
sentenced to prison. 

That claimant was incarcerated until Hay of 1983. 

That at the time of the present hearing claimant was working 
as a cutting torch operator with an hourly rate of five dollars 
($5.00) and no benefits. 

That claimant continues to take medication for the back pain. 

Tha t cla imant continues to have back pain and cramping which 
can be brought on by any acitivity. 

CONCLUS IONS OF LAW 

THEREFORE, IT IS CONCLUOBO: 

That claimant has failed to establish a causal relationship 
t,ctwPen his present rlisabil ity and his injury of June 4 , 197/;. 
the evidence his entitlement to any further permanent partial 
disability or any f urther healing period attributable to his 
injury of June 4 , 1976. 

ORDER 

THEREFORE, IT IS ORDERED: 

That def endants pay the following expenses: 

or. McCoy $1 4.00 
North Iowa Medical Center 41.05 

That defendants pay onto claimant mileage for one-half (1/2) 
visit to o r . McCoy's office totaling five (5) miles at a rate 
of t wenty-four cents ($.24 1 pee mile. 

Tha t de f endants pay one-quarter (1/41 of the costs of the 
proceerlings on January 4, 1984 pursuant to Industrial Commiss1oner 
Rule 500-4.33 to i nclude the cost of report expenses totaling 
t wenty-seven and 50/100 dollars (S27.50). 

Signed and filed this .2:!i. day of July, 1984. 

J UDI H ANN BIGGS 
DEPUTY INDUSTRI AL COHMISSJONER 

216 

I 

I 



I 

I 

I 

I 

I 

I 

l 

l 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

DONALD A. SCHAtR, 

Claimant, 

vs. 

CIT¥ OF MASON CIT¥, 
Employer, 

and 

UNITED STATES FIDELITY & 
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Insurance Carrier, 
Defendants. 
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INTRODUCTION 

This is a proceeding in review-reopening br ought by Donald A. 
Schaer, claimant, against City of Mason City, employer, and 
United States Fidelity, Guaranty Company, insurance carrier, 
defendants, t o recover additional benefits under the Iowa 
Workers' Compensation Ac t for an injury arising out of and in 
the course of his employment on M~rch 17, 1978. It came on for 
hearing on January 4, 1984 at the Cerro Gordo County Courthouse 
in Mason City, Iowa. It was considered fully submitted at that 
time. 

The industrial commissioner's file shows a first report of 
injury received April 17, 1980. In an appeal decision filed 
December 30, 1980 defendants were order~d to pay 26.4 weeks of 
permanent partial disability. A final report shows payment of 
21 weeks of healing period benefits and 26.4 weeks of permanent 
partial disability for twelve percent of the left lower ex
tremity. 

The rate as fixed by the decision on appeal is $152.77. 

The record in this matter consists of the testimony of 
claimant, Sharon Schaer, Charles B. Hammen, Eugene Kleinow and 
Myron Langhoff; claimant's exhibit 1, a letter from Robert E. 
HcCov, M.O., dated January 24, 1980; claimant's exhibit 2, a 
letter dat~d April 18, 1980 from Dr. McCoy with accompanying 
notes: claimant's exhibit 3, notes from Dr. McCoy: claimant's 
exhibit 4, notes trom or. McCoy; claimant's exhibit S, a letter 
from Or. McCoy dated October 20, 1981; claimant's exhibit 6, a 

letter from Dr. McCoy dated November 30, 1981; claimant's 
exhibit 7, a letter dated June 17, 1983 from Or. McCoy; claimant's 
exhibit 8, a letter from Dr. McCoy dated July 8, 1983; claimant's 
exhibit 9, records from North Central Correctional Facility; 
claimant ' s exhibit 10, records from Anamosa; claimant's exhibit 
11, a letter from Dr. McCoy dated August 3, 1983; claimant's 
exhibit 12, unpaid medical expenses; claimant's exhibit 13, 
report expenses; claimant's exhibit 14, mileage expenses; 
c laimant's exhibit 15, a statement to Job Service; defendant 
USF&G's exhibit A, an employee attendance record; and defendant 
USF&G's exhibit B, an attendance record. The record in the 
prior hearing of January 9, 1980 was reviewed in its entirety 
a lthough it is not set out in any detail herein. 

ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's injury and his disability; 
and whether or not claimant is entitled to further permanent 
partial disability relating to his injury of March 17, 1978. 

STATEMENT OF THE CASE 

Forty-four year old married claimant recalled having a 
hearing on January 8, 1980. Claimant said that his first back 
injury was in January of 1969 while he was working for the 
sanitation department . Be denied any injuries prior to that 
time. He fell flat on his back. He had surgery and returned to 
work. A claim for compensation was resolved with a special case 
settlement. It was his unders tanding he was paid disability for 
the injury. In 1976 he had another injury while working for the 
water depaetment. Be and another employee were careying a water 
tapping tool. He had a pop in his back. He was not hospitalized, 
but he was treated with bed eest and medication. By the time of 
a 1978 injury to his left knee he was back at the sanitation 
depaetment . He was classified as a deivee, but he still picked 
up garbage. In Hay of 1979 he had back pain and went off work. 
A short time aftee his Januaey 8, 1980 hearing he had an additional 
injury. 

Re remembered: He was working in sanitation picking up 
garbage. It was "real icy.• He went down on his eight kneecap. 
He called De . McCoy who drained blood from his knee and then did 
surgeey. He was placed in a full leg cast. He was off work and 
received temporary total disability payments from January 22, 
1980 to Apeil 6, 1980. 

At the time of his return to work he was placed in a garage 
on light duty. He went back on the garbage truck when he was 
given clearance by the doctor. Claimant reported that he got 
along well except for some problems with his back whicb he 
relieved by having his helper drive and he picked up the garbage. 

He denied any injury during the time from April 7, 1980 to 
August 4, 1980. Rathee he said that his back had started 
hurting "out of the cleae blue sky.• He had a burning sensation 
in his back. He was off work from August 4 , 1980 to Octobee 9 
1980 because of his back. He took sick leave and vacation to' 
keep defendant employer from learning of his trouble. 

In October claimant went back to driving a garbage truck and 
loading and unloading. He worked until he had left knee surgery 
in March of 1981. Surgery which had been scheduled for later 
was moved up when his knee locked as he was working. Claimant 
received weekly disability benefits from Maech 16, 1981 to 
August 9, 1981. He was in a full leg cast. Cl a L1na 11 l acknowledged 
removing his cast on thee~ separate occasions, but he did not 
feel his actions extended his healing time. 

When he was released to retuen to work he was under no 
specific restrictions by De. McCoy. He anticipated returning to 
the garbage truck. He took some vacation time. On his resumption 
of work, he was sent to be a parking lot attendant. He had some 
forewarning of this in that he got a letter from defendant 
employer while he was on vacation. He asserted that he did not 
consent to the change and that he wished to be a garbage driver. 
As a parking lot attendant he sat for most of the time. The 
s itting bothered his back and he got up and walked and stood. 
If the machine was not working, he noted times. He collected 
money. The parking lot job paid $3.35 pee hour. He lost 
benefits because although he worked forty hours he was considered 
part-time help. As a garbage worker he did not need to be on 
the job for forty hours. Work as a garbage driver gave him $7.28 
per hour, a day and one-half sick leave each month, a paid 
vacation and paid life and health and accident insurance. 

When a heavy equipment job opened he applied. The union 
tri P.rl to help him. Dr. McCoy was s ent a description of the job, 
but c laimant was not hired. A water meter job also becam~ ' 
available. Again, the union helped and a letter was se~t to Or . McCoy 
who d P.c ided claimant could lift a 200 pound meter with help. 

Claimant grew disgusted with defendant employer and filed a 
civil rights complaint which was later administratively closed . 

Claimant worked the parking lot job until December 1, 1981 
at which time he was suspended until he went to trial on criminal 
charges. As a result of that trial he was found guilty and 
served a year befoee being paroled. 

Claimant claimed no new injuries from Lhe time he went to 
1;ock as a parking lot attendant or while he was incarcerated. 
He indicated that while he was in jail his back bothered him 
from time to time and he took Anacin. In April of 1983 his back 
tied up and he had trouble getting out of bed. He was given 
Motrin to take as he needed it. 

In Hay of 1983 he came home to his family and began looking 
for employment. He testified that he has put down his injuries 
and his criminal charges on his applications. He had some 
part-time work until Octobee. Beginning in late Octobee he 
started part-time work as a cutting torch operator. His work 
provides him with no benefits and an hourly rate of $5.00. He 
averages close to thirty hours. The job necessitates standing 
and bending. The iron which he cuts is picked up by a machine. 
He takes pills for his pain and tries to keep it out of his mind. 

A~ to his present condition with his back, claimant complained 
of pain from the beltline down into the buttocks on the right 
and sometimes on the left which bothers him at night. He has 
s~me 7ramping. Any activity can being on pain. On comparing 
h1s difficulties he has now with those experienced before 
January of 1980, he said that his pain is more frequent and 
eequires use of two Hotrin tablets whereas before one would 
suf~ice, or he would walk off the problem, or it would be 
relieved by Anacin. His pain does not go into his lower leg. 

Claimant also compared his left leg condition as it is at 
present and as it was presurgery in March of 1981. Popping in 
his left knee is about the same or perhaps more. He considered 
the surgery unsuccessful in that his knee is worse now than 
before. Moving too fast will cause the knee to buckle. 

The right knee is less troublP.. It still pops, but it does 
not catch as catching was helped by the surgery. overall, his 
eight knee remained close to the same. 

Claimant said that he has not been paid mileage since 
January of 1980. 

. Cla imant admit t ed having a par t- time s alvage busi ness i n 
which he went around and picked up junk and old ca rs . Wh'le h. 
agreed that lifting was necessary, he said that he had s pec i al 
methods for doing it and that things were not as heavy because 
they were cu~ into piec~s. After his release from prison he 
worked at this for a while, but since he got the job in October 
he has not had the time. He recalled that his earnings from 
this before his prior hearing in January of 1980 averaged $100 
weekly. His children now help with pickup. 

Claimant recalled that he worked on stock cars until September 
of 1981. By using special equipment he is able to work on his 
own vehicles. 

Claimant de nied that either work on stock cars 
salvage business aggravated his condition . or i n his 
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Claimant insisted he could labor as a garbage worker by 
living with his back or as a meter repairperson if he had extra 
help with lifting meters. 

Claimant asserted the city was responsible for his criminal 
acts. Claimant acknowledged a prior incident with another child 
for which he sought help. He had a discussion about moving to 
the water meter repairperson's job on okay from his doctor. The 
doctor said the work would be all right, but claimant did not 
know that the city agreed to this change until after his suspension. 
Or . McCoy approved on November 30, 1981. Claimant was incarcerated 
on December l, 1981. Claimant recalled having been told by his 
union representative that he would not be given t he water meter 
job. He commenced drinking at 10:00 a.m. and later assaulted 
his daughter. He denied being t~ld by the city after his arrest 
that should he be found not guilty he could have the water meter 
job. Instead, he said he was Lold by Kleinow that he would not 
work for the city again. 

Claimant testified that he has not contacted any of his 
former supervisors since his release from prison as he did not 
think it would do any good. 

Claimant alleged his entitlement to compensation from August 
8, 1980 to October 9, 1980 as he was off for back pain. Claimant 
denied his being off was related to any incident while working 
on his personal car or a stock car. During this period he took 
some vacation in August. He said that he stayed home except for 
a few days in Missouri. 

Claimant has completed ninth grade. His work experience 
prior to beginning work for defendant had been loading bread and 
fertilizer, doing various jobs for a cement company with one job 
as a monitor, operating a forklift,and laboring and driving a 
truck for a construction company. 

A review of records seems Lo show claimant was off work from 
August l until August 15, 1980. Beg inning on August 18, 1980 
claimant took vacation through September 5, 1980 . He took sick 
leave the week of September 8 and then went on light duty on 
September 14 . 

In 1981 claimant took vacation the week of March 9 . He 
seemingly drew compensation from March 17, 1981 until August 9, 
1981. It appears he may have worked in garbage for about eight 
days. He took vacation from August 24 until September 15, 1981 
wl1en he was moved to parking lot attendant. 

Sharon Schaer, claimant's spouse, a nurse's aide, who was 
separated from him from December 1, 1981 until he got out of 
prison, testified that although claimant has not calle~ the 
doctor and has not complained, she is aware of his having 
frequent back problems by the way he walks and bends. She 
massages his back and gives him medication . lt was her opinion 
that he has had a gradual worsening of his condition since his 
hearing in 1980. She reported claimant's spending time in bed 
when he is off work. 

Schaer was unaware of any nonwork injury. 

Regarding claimant's knees, she claimed that the popping 
sound which was present before is now louder. Claimant ' s feet 
are cold. 

The wi ► ness recalled that when claimant was changed from 
garbage work to the parking lot he was angry and became withdrawn. 
He also commenced drinking heavily. She asserted that this was 
new for him as he had been only a social drinker. Drinking was 
not involved in the first assault with one of their children. 

Charles Hammen, who has been employed with the city for 
thirteen and one-half years, testified to the circumstances 
surrounding claimant's transfer to a parking lot attendant: The 
water department had a job available on October 6, 1981. Normal 
procedure was to post the job. Thereafter, employees wishing to 
make application could apply. After a two week posting period, 
the job would be offered to the senior employee or the person 
with the most time working for the city. 

Claimant filed an application on Oc tober 7. An investigation 
was made of claimant's physical capabiliti es to pe rform the work. 
or. McCoy was contacted. 

Claimant was not terminated unt i l May 4, 1982 after his 
sentencing. The water department vacancy was filled on Hay 10, 
1982. If claimant had been acquitted, he would have gotten the 
job as the senior applicant. The union was relied upon to make 
c laimant aware that the water meter job was being kept open. 

Myron Langhoff, sanitation foreman for the city of Mason 
City since 1967, testified to being responsible for claimant's 
attendance records. According to those r ecords claimant returned 
to light duty on Septmeber 14, 1980 in the street department 
where he was paid at the same rate. He explained that if 
c laimant kept his compensation check the c ity made up the 
difference between sick leave and vacation pay. Employees are 
permitted to build up to 120 days of sick leave. There is no 
reimbursement for the accrued sick leave. In August of 1980 
claimant took sick pay and vaction and then sick pay again. He 
said that claimant took compensation in August ana September of 
1980. 

Langhoff recalled having been told by c laimant he had an 
operation coming up in March of 1981. The witness did not know 

whether it would be covered by workers' compensation. 

Eugene Kleinow, currently police chief for Mason City, 
testified to being an administrative captain in September of 
1981 and to being supervisor of the parking lot attendants. He 
acknowledged knowing both that claimant had been arrested and 
had been temporarily suspended. He denied telling claimant that 
he would not work for the city again and said that he would not 
have had the authority to do so. He stated that he had nothing 
to do with the award of the water meter job. 

Robert E. McCoy, M.D., performed an arthroscopy on both of 
claimant's knees on January 16, 1980 and found ~vinenc~ of 
degenerative arthritis of the medial compartment on the left and 
to a somewhat lesser degree on the eight. There was no evidence 
of a meniscal tear. In a letter dated January 24, 1980 or. McCoy 
proposed that claimant undergo a high tibial osteotomy on the 
left •to transfer the center of maximum weight bearing from the 
medial side of the knee, where his severe degenerative arthritis 
is, to the lateral compartment of the knee joint which has been 
relatively spared from the severe degenerative arthritis.• He 
anticipated that degenerative arthritis on the eight would 
progress at a slower rate, but that eventually he would need the 
high tibial osteotomy on the right as well. The doctor wrote: 
"In retrospect it would seem that the episodes of increasingly 
frequent injury to his knees with symptoms of popping and giving 
way of the knees have been associated with and probably caused 
by his gradually increasing degenerative arthritis of both knees.• 

or. McCoy recorded an injury to the right knee on January 
22, 1980 when claimant slipped on ice while he was on his 
garbage route. As a result of the slip he sustained a fracture 
of the lateral portion of the patella. After an acthroscopy a 
fragment of the patella was removed. The doctor stated that 
this injury was •completely unrelated to his (claimant's) 
previous knee difficulties.• 

Claimant was released for work on April 7, 1980. Re worked 
for two days and then commenced having pain in the right lower 
lumbar area. Discomfort decreased during the day. Medication 
was prescribed. or. McCoy related claimant's symptoms at that 
time to his back and not his knee. 

on August 8, 1980 claimant visited the doctor using one 
crutch and complaining of severe back pain in the lower midline. 
Hore specifically, the pain was in the lumbosacral joint area 
and the sacral area in the midline. There was no radiation, but 
motion was painful. The right ankle jerk was absent. Straight 
!eg raising on the right at 20° caused pain which increased on 
sciatic stretch. Straight leg raising to 35° on the left caused 
pain without positive sciatic stretch. Or . McCoy thought 
c laimant had nerve root irritation based on mild disc protrusion 
and consented to claimant's having complete bed rest at home. 

When claimant came back the next week, he spoke of trying to 
find lighter work with the city in the water or street depart
ments. Claimant was found to be improved with negative straight 
leg raising. Re was moved to increasing ambulation and partial 
bed rest with no bending or li f ting. 

The doctor was visited by t wo persons from the city--Hyron 
Langhoff and Robert Sceffler. Acording to the doctor's notes, 
the two expressed concern regarding claimant's ability to 
tolerate work as a garbage man . Or. McCoy agreed that claimant 
woula be better off doing lighter work. 

On August 26, 1980 the physician wrote of recommending 
claimant being given lighter work, but he noted that as of yet 
there was no lighter work available through the city. 

When claimant was seen on October 7, 1980, he reported 
working at the city garage doing maintenance work on a temporary 
basis. Claimant thought he was able to return to garbage 
collecting. An inch of atrophy was found in claimant's right 
thigh. Emphasis was placed on claimant's doing his leg exercises 
to overcome the atrophy. 

In early }981 claimant's main complaint was of low back pain 
with episodes of subjective numbness in his posterior right 
thigh. X-rays of the knee compared to those taken in 1979 
before his injury showed no progression of degenerative arthritis. 
Permanent partial impairment of the function of claimant's right 
lower extremity was rated at four percent. 

In March of 1981 claimant 
tibial osteotomy on the left. 
keeping claimant in his cast, 
to weight bearing. He was to 

underwent a valgus type high 
There was some problem with 

but claimant gradually progressed 
return to work on August 6, 1981. 

When claimant was seen on October 3, 1981 he told the doctor 
of his transfer to parking lot attendant. Claimant returned on 
October 20, 1981 with a job description for the water meter 
repairperson. After reviewing the description which apparently 
included the ability to lift 200 pounds with the assistance of 
tools and another worker, Or. McCoy concluded claimant's condition 
would be compatible with performing the work if it was done 
infrequently. A letter was written on October 20, 1981 which so 
indicated. The doctor anticipated claimant would be able to 
tolerate squatting and kneeling to install meters and to do 
intermittent lifting of meters weighing sixty to sixty-five 
~unds. It seems that a description of the job of heavy equip
ment operator also was reviewed and that position was found less 
appropriate. 
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Medical information from the men's reformatory indicates 
that when claimant was evaluated in September of 1982 he was 
given a bedboard . He took no medication and apparently told 
evaluator he had learned to live with his discomfort. In 
December claimant was given Tylenol for back and knee pain. 

Early in 
claimant had 
Claimant was 

1983 claimant was given a knee wrap. 
an episode of low back pain. Motrin 
subsequently allowed to use his back 

In April 
was given. 
brace. 

his 

A status report from May 1983 notes that claimant was 
working with no restrictions before April 14, 1983 when he had 
an episode of back pain. He made no knee compl a ints to that 
date. 

Claimant was reevaluated by Dr. McCoy on June 17, 1983. 
Claimant's complaints were of low back aches across the lower 
lumbar spine for which he took Motrin, wore a lumbosacral belt 
and walked: snapping, popping and tenderness in the right knee 
with the primary problem in the lateral parapatellar area; and 
occasional popping in the left knee. 

On examination claimant had a slight list to the left. He 
bent forwa rd to within eight inches of touching the floor with 
pain in the lumbosacral joint area. The right ankle jerk which 
had been absent since the 1969 surgery was absent. Combined 
straight leg raising to 85° caused a feeling of pulling in the 
low back. There was a varus deformity of 60° on the right knee 
and a valgus of 10° on the left. Varus on the right was viewed 
as abnormal. Tenderness to palpation was present over the 
lateral facet of the right patella. X-rays of the lumbar spine 
showed no further narrowing at LS-Sl in comparison with the 
films taken in May of 1980. There was slight Schmorl's Node 
formation at Dl2-Ll and at Oll-O12. There was no progression of 
narrowing in the medial joint line in the right knee when it was 
viewed with films taken in January of 1981. X-rays of the left 
knee taken in May of 1983 evidenced narrowing of the medial 
joint space. 

In a letter dated July 8, 1983 De. McCoy reviewed his prior 
ratings of claimant's impairments noting that on Pebruary 21, 
1980 he gave a fifteen percent impairment to the left lower 
extremity and eight percent to the right lower extremity with 
the latter attributable to degenerative arthritis: an additional 
four percent to the right lower extremity resulting from the 
patellar fracture of January 22, 1980: five percent of the whole 
man related to a 1969 disc problem: and five percent of the 
whole man because of the 1976 injury. His present impairment 
ratings are set out thusly: 

I would estimate his permanent partial impairment 
of function of the whole man from his back at 151 
of which I would estimate 31 to be related to 
further work injury. I think his permanent partial 
impairment of function of the left lower extremity 
was diminished by his high tibial osteotomy to 
about 121, which has remained the same to the 
present time. I think that the pe rmanent partial 
impairment of function of the right lower extremity 
has increased from the 121 rating I previously gave 
to 151 at the present time. 

The doctor explained his increase in the permanent 
partial impairmP.nt rating as follows: 

In April of 1980 he was seen for low back pain 
apparently agg ravated by work and in August of 1980 
he was having fairly severe pain again which made 
it necessary for him to be off work from A)Jgust 
until October of 1980. As a result of that episode 
of low back pain, I r ecommended to his employer 
that he be given lighter work. It was because with 
the episode of August 1980, his condition changed 
to the extent that I felt permanent arrangements 
should be made for lighter work. That I felt his 
permanent partial impairment of function rating as 
a result of work related back problems should be 
increased by 31 over the previous rating as it had 
not been felt prior to that that any long term 
modification of his work activities should be made. 
I feel that since his status at that time required 
a change in his recommended work designation 
further impairment of function had been incurred as 
a result of back aggravation at wo,k. 

APPLICABLE LAW AND ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of March 17, 1978 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Pischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boiis, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu lcient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not e~titled to compensation except as 
provided by the statute. Soukup v. Shoces Co., 222 Iowa 272, 

268 N.W. 598 (1936). 

That a workec sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because of such injury, be unable to resume employment and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. g . at 278, 268 N.W. 598. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N.W.2d 660 (1961), The schedule ' 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W . 2d 339 (1942 ) . The 
claimant has the burden of showing that his ailment extends 
b~yond the scheduled loss. Kello~g__v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (19 4). 

Larson in 2 Workmen"s Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses the nature of scheduled benefits and points out that 
"payments are not dependent on actual wage loss• and that they 
are not "an erratic deviation from the underlying principle of 
compensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged with the only difference being 
that "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v . Eagle Iron works, 331 N.W.2d 
116 (Iowa 1983). • 

Claimant at the time of hearing considered a surgery in 
March of 1981 as unsuccessful and expressed the opinion that his 
knee is worse now than before. He claimed that moving too fast 
will cause his knee to buckle. At the time of hearing claimant 
made little complaint regarding his right knee. 

Dr. McCoy made findings which were just opposite. When he 
reevaluated claimant's knee in June of 1983 he reported that 
although claimant had occasional popping in his left knee he was 
•not particularly troubled by it.• Dr. McCoy did a tibial 
osteotomy on the left . Claimant took off his cast a few days 
dfter surgery. X- r ays at that time showed his staples to be 
secure. X-rays revealed maintenance of position the next time 
claimant r · moved his cast. After his third removal he still had 
qood position. Dr. McCoy has not chanqed his imoairment rating 
to the left lower extremity. In a letter dated July 8, 1983 he 
wrote: "As you know, in a deposition on February 21, 1980, I 
stated that I felt he had 151 pe rmanent partial impairment of 
the left lower extremity from his knee and 81 permanent partial 
impairment of the right lower extremity from the degenerative 
arthritis of his right knee .••• 1 think his permanent partial 
impairment of function of the left lower extremity was diminished 
by his high tibial osteotomy to about 12%, which has remained 
the same to the present time.• 

No additional award of benefits can be made to claimant 
regarding injury to his left lower extremity as medical evidence 
from Dr. McCoy fails to show any increase in impairment. 

FINDINGS OF PACT 

WHEREPORB, IT IS FOUND: 

That claimant injured his left knee in March of 1978. 

That claimant hao a prior hearing in this matter. 

That claimant's prior litigation resulted in his being 
awarded benefits for twelve percent (121) of his left lower extremity. 

That claimant had surgery to his left knee in March of 1981. 

That claimant received healing period payments from March 
16, 1981 to August 9, 1981. 

That claimant was released to return to work on August 6, 
1981 without restrictions. 

That claimant has difficulty with his knees buckling. 

That arthroscopy showed degenerative arthritis in the ~edial 
compartment of claimant's left knee in January of 1980. 

That in Pebruary of 1980 claimant was given an impairment 
rating of fifteen percent (15%). 

That after the surgery in 1981 claimant's impairment was 
lowered to twelve percent (121). 

That claimant's impairment to his left lower extremity was 
unchanged at the time of Dr. McCoy's evaluation in June of 1983. 
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CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant is not entitled to additional permanent 
partial disability as a result of his injury of Harch 17, 1978. 

ORDER 

TBBREPORB, IT IS ORDERED: 

That defendants pay one-quarter (1/4) of the charge for 
office visits to Dr. HcCoy in May and June of 1983, or fourteen 
dollars ($14.00). 

That defendants pay North Iowa Medical Center forty-two and 
50/100 dollars ($ 42.50) for x-ray charges. 

That defendants pay the following mileage expenses for 
visits to Dr. McCoy: l trip of 10 miles at $.18 cents per mile1 
9 trips at $.20 per mile; 2 trips at $ . 22 per mile, and 5 miles 
at $.24 per mile. 

That defendants pay one-quarter (l/4 ) of the expenses in 
this matter pursuant to Industrial Co111111issioner Rule 500-4.33 
including twenty-seven and 50/100 dollars ($27.50) reported 
expenses with Dr. McCoy. 

Signed and filed this~ day of July, 1984. 

BEPOltE ·rue TOWA INOUS'rRTI\L Cv'IMISSll)Nt::H 

EDWIN SCHARP, 

Claimant, 

V'L 

ClT'i OF PORT DODGE, 

Employer, 

an-:! 

ROYAL INSURANCE COMPANY, 

Ins11rance Carrier, 
Oeff'ndants. 

--------------------

D E C r S I l) N 

FIL.ED 
JUI. 2 :S ~4 

IOWA UIDU~lRl/\l \.OMMISSIOHlR 

By o rder of the industrial comrulsstoner filed April 20, 1984 
the undersigned deputy industrial commissioner has been appointed 
under the prov isions of S86 .3, Code of Iowa, to issue the Cinal 
a')ency decision on appeal in this m,1Lt<?r. De(endants ,J()P"'I 
Crom an adverse review-reopening drc lsinn. 

The record on appeal consists ,,r thr transcript; cl~1m3nt'5 
exhibits l through 5, and defendants' exhibits A and o, 311 of 
which evidence was considered in reaching this fin3l agency 
decision. 

Neither side filed briefs. 

The result of this (in11l agenry dN:ision wlll modify th~ 
review-reopening decision. 

The record shows that claimant hutt his hand 111 the 1nJ11ry 
undH cons iderat ion here, that of flprl l l, 1980. rh.? rcvic"
ceopening decision shows that the h~Jtln') deputy took the 
opinions o f John D. Oirkctt, M.D., .1nd Samir R. Wahby, a qualified 
orthopedic surgeon, both treatin~ ~hysicians, over Lhat o( 
William R. Boulden, a qualified orthopedic surgeon, an examin1ng 
physician. It would seem that th~ opinions of the treating 
phys i cians would in this case be more valuable than that of an 
examining physician and therefore the r e is no compelling reason 
to change the award. 

The order in the review-reopening decision appointed Samir 
Wahby, H.D., as claimant' s physician; however, S8 S.Z7, The Code, 
provides that the employer has the choice of doctor. Since 

claimant has pr ~sented no issue of cl101c~ of doctor, no o rder 
will be made. 

The findings o f fact, conclusion of law and order ace those 
o f the undersigned. 

FINDINGS Of' FACT 

1. That the claimant, Edwin Scharf, was e mpl oyed by the 
City of f'o • Dodge, Iowa, as a custodian on April l, 1980. 

2. That on that date claimant hurt himself at work when he 
fell backwards into a window we l\. 

3. That as a result of said w~rk injury, claimant sustained 
a permanent partial impairment to his right arm of 50 percent. 

4. That the cla imant sustained siK weeks of healing period 
f or wh ich he has been paid w~ekly compens~tion at the rate of 
$107.70 per week, which weekly rat~ has been stipulated. 

5. That the claimant is in need of f~tuce medical care. 

CONCLUSION OF LAW 
That claimant sustained an injury which arose out of and in 

t he cou r se of his employment which resulted in permanent par t ial 
disability to the eight arm of fifty (SO) percent, entitling him 
to benefits for ninety-five (951 w~ek3 at the rate of one 
hundred seven and 70/100 dollars ($107.70). 

ORDER 

IT 15 TIIEREPORE ORDERED that ttie defenJ;ints pay unto the 
claimant ninety- five (95) weeks of permanent partial disability 
at the rate of one hundred seven and 70/100 dollars ($107.70) 
per .eek beginnin~ on July 28 , 1983 being the date that Dr. 
Boulden concluded that cla imant had a functional impairment of 
the right hand. 

Legal interest is to accrue on this award from July 28, l9R3. 

Defendants are further ordered to pay all the unpaid medical 
expenses incurred by the cl aima nt as necessary to treat the 
injury under review. 

Cos ts are taKed against defendants. 

Defendants shall file a activity report upon payment of this 
award. 

Signed and filed this_~ 
l '} 

day of July, 1984. 

~t,_~~fA.l.--
eA'RRT'ij'oRI\NVt LLE 
DEPUT'i lNOUSTRI~L COMMI SSIONER 

BBFORB TBE IOWA INDUSTRIAL COMMISSIONER 

EDWIN SCHARF, 

Claimant, 

vs. 

CITY OF FORT DODGE, 

Employer, 

and 

ROYAL INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 

f'ile No. 729303 

N U N C 

P R 0 

T U N C 

FILED 
JUL 2n ~4 

O R D E 1\l"'A INDUSlRIAl COMMISSION£11 

On July 23, 1984 the undersigned deputy industrial commissioner 
reached a final agency decision in the above captioned case. An 
error was made in No. 3 of the Findings of Fact and in the 
Conclusion of Law. 

WHEREPORB, Finding of Fac t No. 3 and Conclusion of Law 
should read as follows: 

3. That as a result of said work injury, claimant sustained 
a permanent partial impairment to his right hand of 50 percent. 

That claima nt sustained an injury which arose out of and in 
the course of his employment which resulted in permanent partial 
disability to the right hand of fifty (50) percent, entitling 
him to benefits for ninety-five (95) weeks at the rate of one 
hundred seven and 70/100 dollars ($107.70). 

Signed !'Ind filed this J.(.,1-:.. day of July, 1984. 

lkt10~~-'t 220 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

LARRY SENN, 

Claimant, 

vs. 

ROBERT J. ELLIOTT, INC., 

Employer, 

and 

TRUCK INSURANCE EXCHANGE, 

Insurance Carrier, 
Defendants. 

File No. 612460 

APPEAL 

D E C I S I O N 

STATEMENT OF THE CASE 

F I L E [ 
AUG 8 1984 

(NIA IHOOSm!M. CIJl!M&m[ 

Claimant appeals from a proposed decision in review-reopening 
wherein claimant was awarded temporary total and permanent 
partial disability benefits based upon a work-related injury. 
Certain medical expenses were also awarded claimant. 

The record on appeal consists of the transcript of the 
review-reopening proceeding; claimant's exhibits 1 through 8; 
defendants' exhibit l; the deposition testimony of Sinesio 
Misol, H.O.; and the briefs and filings of all parties on appeal. 

ISSUES 

Claimant states the issues as: 

The deputy industrial commissioner in his 
decision failed to rule upon claimant's issue at 
hearing regarding whether or not the claimant was 
entitled to additional benefits in 1980 when his 
workers' compensation benefits were terminated on 
January 17, 1980 without prior written notice or 
knowledge. 

Claimant has sustained a high degree of industrial 
disability as a result of the injuries arising out 
of dnd in the course of his employment on Octobec 
20, 1979 and the deputy erred in finding that there 
was no permanent-partial disability to the claimant 
as regards his back injuries. 

REVIEW OF THE EVIDEN~E 

Claimant was unmarried and 31 years old at the time of the 
hearing. He has 11 1/2 years of formal schooling and a G.E.O. 
(Transcript, page 8) He spent six months in the Marine Corp and 
completed a course in gas station mechanics. He worked in dry 
ice delivery until 1972 and then went to truck driving school 
for his Iowa road license. (Tr., pp. 9-13) For the next few 
years claimant drove 18-wheeler trucks for various employers. 
Bis duties included loading, unloading and hauling to the East 
Coast. (Tr., pp. 13-19) He earned approximately ~200 a week at 
a rate of 9-10 cents a mile. (Tr., pp. 16-17) ~ la1mant began 
working for defendant employer in August of 1979. He hauled 
perishables to the East Coast and did loading and unloading. 
Claimant stated ne was paid on a percentage basis and earned 
approximately $400 a week. (Tr., p. 19) On October 20, 1979 
claimant was injured while attempting to turn a crank for a 
dolly on a semitrailer. Claimant drove his load to Des Hoines 
and went to the hospital to be x-rayed. (Tr., pp. 20-22) 
Claimant testified he had no fractures and was referred to his 
family doctor. He consulted P. E. Coggeshell, o.c., and was 
treated with manipulation, heat and ultrasound on his neck and 
back. (Tr., p. 22, Claimant's Exhibit 3) Claimant returned to 
driving for a short period and again saw Dr. Coggeshell for pain 
in his chest, arm and shoulder. He was referred by defendant 
employer to William Reinwasser, o.o., who noted the impression 
of "substantial functional overlay• in claimant's complaints. 
(Tr., pp. 23-25; Defendants' Ex. l) Claimant was then referred 
by Dr. Reinwasser to Sinesio Hisol, ~.o., an orthopedic specialist, 
on November 30, 1979. (Tr ., p. 25, Cl. Ex. 4) He was treated 
on a complaint of upper back pain and was released to work on 
January 17, 1980. (Cl. Ex. 4) Or. Misol testified he believed 
that claimant had improved sufficiently to return to driving a 
truck. (Misol Deposition, p. 11) Claimant testified he was 
still in pain and did not return to work. He was told by 
defendant employer he no longer had a job. His benefits were 
terminated in January and claimant stated he called Mrs. Nehring 
at the insurance company to find out why. He was told his 
payments had been cut off. Claimant then returned to the care 
of Dr. Coggeshell. (Tr., pp. 27-28) On March 24, 1980 claimant 
filed an original notice and petition with the industrial 
commissioner indicating benefits had been cut off and claimant 
was unable to work. 

Claimant continued to receive chiropractic treatment and in 
June of 1980 consulted Stuart Winston, M.D., a neurosurgeon. 
(Tc., p. 32; Def. Ex. 1) or. Winston found no neurological 
signs and indicated a diagnosis of cervical myofascial strain. 
or. Winston indicated claimant's prognosis for his back complaint 
was excellent and no permanent disability was anticipated. (Def. 
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Ex. 1) Or. Winston's report indicates that claimant felt he was 
ready to return to work. (Def. Ex. 1) Claimant had physical 
therapy during the summer and was improved by July 23, 1980. 
(Def. Ex . 1) Claimant babysat for his sister and did not look 
for other work until the summer or fall of 1981. (Tr., pp. 33-34 ) 
He had a job driving without loading or unloading duties for 
approx i mately three months and then saw or. Hi sol in October 
1981 with a complaint of pain in the right shoulder, arm and 
between the shoulder blades. (Tr., pp. 35, 59; Misol Deposition, 
p. 13) Or. Mi sol testified claimant then had an impairment of 
ten percent of the shoulder. (Misol Dep., p. 21) Surgery to 
explore the joint was scheduled for December 1981. (Misol Dep., 
p. 17) When claimant failed to keep the appointment, or. Hisol 
cancelled the surgery and referred claimant to Jerome G. Bashar a, 
H.D., an orthopaedic surgeon. (Tr., p. 36; Cl. Ex. 5) On 
December 21, 1981 Dr. Bashara performed a resection arthroplasty 
of the right shoulder AC joint. On January 4, 1982 Dr. Bashara 
determined a five percent permanent partial physical impairment 
of the body as a whole as a result of the work injury. (Cl. Ex. 5) 
Claimant testified that following the surgery his shoulder was 
better, but he continued to suffer pain in his chest, rib and 
shoulder blades . (Tr., p. 38) He was refe rred by Dr. Bashara 
for evalua-ion at the University of Iowa surgical department. 
The results of the examination were normal except that claimant 
had •discomfort to great resistance to abduction of the shoulder 
on the right." (Def. Ex. 1) It was indicated that claimant 
could return to truck driving with lifting restrictions of 25-50 
pounds with no bending, stooping or twisting . (Def. Ex. 1) 
Claimant testified he still has muscle spasms between his 
shoulder and pain in the rib area. (Tr., pp. 38-39) He has 
applied at Vocational Rehabilitation and a few trucking companies 
but has not found wo rk. (Tr., p. 39) Claimant testified he 
uses a Taylor back brace and a TENS unit which were prescribed 
by the Iowa City clinic. (Tr., p. 39) 

Donald Shoeman, retired general manager of defendant enu>loyer, 
testified that claimant was told to see the company doctor when 
cl aimant first reported his injury . (Tr., pp. 67-69) Mr. Shoeman 
testified claimant brought in a release to work on November 1 
and immediately took a round-trip load. On the second load, 
claimant took the advance payment but didn't drive the load. Mr . 
Shoeman did not see claimant until the following December. He 
testified claimant, at that time, wanted to settle the $150 he 
owed but said nothing about a physical problem. (Tr., pp. 69-71) 
Hr . Shoeman stated that drivers receive extra pay if they do 
their own loading or unloading and that most drivers don't do 
their own loading duties. (Tr., pp. 72-73) Hr. Shoeman believed 
he would want to get a doctor's opinion before hiring a driver 
who had the physical restrictions that claimant has. (Tr., p. 79) 

The claim activity form filed February 13, 1982 indicates 
claimant ' s rate of compensation is $216.34 per week. 

APPLICABLE LI\W 

In Auxier v . Woodard State Hosp.-Sch., 266 N.W.2d 139, 
14 2-14 3 (Iowa 1978), the court stated: 

We hold, on the basis of fundamental fairness, 
due process demands that, prior to termination of 
workers (sic) compensation benefits, except where 
the claimant has demonstrated recovery by returning 
to work, he or she is entitled to a notice which, 
as a minimum, requires the following: 

Ill the contemplated termination, 

(2) that the termination of benefits was to 
occur at a specified time not less than 30 days 
after notice, 

[3) the reason or reasons for the termination, 

(41 that the recipient had the opportunity to 
submit any evidence or documents disputing or 
contradicting the reasons given for termination, 
and , if such evidence or documents are submitted, 
to be advised whether termination is still contem
plated, 

(SJ that the recipient had the right to petition 
for review-reopening under S86.34. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of October 20, 1989 is causally 
related to the disability on which he now bases his claim. 
Bodish v . Fischer, Inc., 257 Iowa 516, 133 N.W .2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 69:, ~ 
732 (1955). The question of causal connection is esse~Lially 
within the domain of expert testimony. Bradshaw v. Iowa Meth~dist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered.with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
e xpert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 221 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 



15 4 N.W.2d 128 (1967). 

lf claimant has an 1mpa1rment t o the body as a whole, an 
industria l disability has been sustained. I ndustrial di s ab ility 
was def ined in Diederich v. Tr1-C1t1 Ra1l wa¥ Co. , 219 Iowa 587, 
593, 258 N. W. 899 , 902 (l935) as fo lows: It is the r e f ore 
pla i n t hat t he legislature intended the term 'd1sabil1ty ' t o 
mean 'industrial disability' or loss of earning capaci t y and not 
a mere 'functional d1sabil1ty' to be computed in the ter ms of 
percentages of the total physical and mental ability of a nor ma l 
man . • 

Functional disability 1s an element t o be considered 1n 
determining industrial disability which 1s the reduc t ion of 
earning capacity, but consideration must also be given t o the 
injured employee's age, education, qualifications, e xper ience 
a nd inability to engage in employment for which he is fitted . 
Ol son v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N. W.2d 
251, 257 (1963). 

ANALYSIS 

Claimant was receiving compensation benefits in Janua r y of 
1980 when he was seen by Dr. Hisol in follo wup. Or . Hi sol has 
testified he believed claimant could return to h is d r iv ing 
duties and released him to work effec tive January 17, 1980. 
Evidentially, defendant insurer terminated the compensa t ion 
payments in accordance with the date of the wor k re l ease , a nd 
claimant had to call the insurance company's o ff ice to fi nd out 
what had happened to his benefit payments. 

The Auxier ruling equates compensation benefits to a pr operty 
right which may not be taken away without due process of law . 
Due process requires a procedure of noti ficat i on , and the Auxier 
decision makes mandatory a minimal 30 day notice of pa yment 
term1nat1on unless the rec ipient has returned t o wor k . The 
evidence supports a finding that claimant did not receive the 
required notice by defendant insurer and had not r e t ur ned to 
work. Therefore, additional benefits are due cla i mant . With 
regar d to the duration of benefit period, the pu r pose of the 
Auxier notice provision is to warn the rec i pient so t ha t he may 
initiate action if he disputes the te r mination reasons. Cla imant's 
petition filed March 24, 1980 evinces that he was aware o f h is 
rights and exercised those rights by initia t i ng an ac tion. 
Claimant is entitled to an add1t1onal benefi t period fr om 
January 17, 1980 to March 24 , 1980. 

Claimant ' s second issue on appeal argues for a finding of 
industrial disability in excess of 15 percent . Since h is 
injury, claimant has returned to truck driving on at leas t two 
occasions. While he has some restrictions which wou ld limit him 
from loading and unloading, he has been abl e 1n the pas t t o 
secure driving work which did not entail the se dut i es, a nd Hr. 
Shoeman has indicated that such loa~ing ac tivities a re a sour ce 
of extra income to drive r s rather than a requir e ment of t he job . 
De . Winston did not anticipate that claimant ' s back complaint 
would result in a permanent condition. Dr. Bashara , who performed 
the shoulder surgery, has determined a physical impai rment of 
five percent of the body as a whole, which represe nt s a r e latively 
small amount of functional limitation. At least t hree o f 
claimant's doctors have discharged him to return t o wor k , a nd 
none have reported that he is unab\e to resume d r iving duties . 
Even though claimant was not employed at the time of the hear i ng , 
there 1s no evidence that his earning potential as an exper i enced 
driver has been significantly diminished as a Cf 11\t o f his 
disability. Poe these reasons, the deputy ' s finding of 15 
percent industrial disability is accepted as correct . 

FINDINGS OF FACT 

1. Claimant is 31 years o ld and ha s a G.E.O. 

2. Claimant's work experience has been primar1ly in d r ivi ng 
18-wheeler trucks. 

3 . Claimant's disability benefits were terminated on 
January 16, 1980 without notice . 

4. Claimant was not working at that time. 

5. Claimant fil ed an original notice and petition of his 
claim for additional bene fits on March 24, 1980. 

6. Claimant has a permanent impairment of five percent of 
the body as a whole as a result of the October 20, )979 work-
related injury. 

7. There was no medical finding of permanency with rega rd 
to claimant's back. 

8. Claimant has lifting, bending and twisting restrictions. 

9. Claimant has prPvlously work ed JS~ driver w1thout 
performing loading and unl oading duties. 

10. Claimant has been released t o return to t ruck driving. 

11. Claimant has an industrial disability of 15 percent as a 
result of his work-related in j ury. 

12 . The applicable rate of compensation 1s $216.34 pee we ek . 

13. Previous findings of the u~puty with regard to t empo r a ry 
total and pe rmanent partial disability bene f its, as well as 

medi cal costs payable by defendants, which were not at issue on 
appeal, are i ncorporated in this dec ision . 

CONCLUSIONS OP LAW 

WDBRBFORE , it is found: 

Claimant is entitled to additional benefits as a result of 
defendants' failure to timely notify him of the termination of 
benef i t s. The benefit period extends fr om the date of termination 
o f compensation payments, January 16, 1980 t o the date claimant's 
petibion was f i led with this offi ce on Mar ch 24, 1980, a period 
of nine and t hree- sevenths (9 3/7 ) weeks . 

Claimant is entitled to permanent partial disability benefits 
based upon a finding of 15 percent industrial disability. 

TBBRBFORB , the dec ision of the deputy is affirmed in pact 
and mod i fied in pact. 

ORDER 

TBEREFORB, it is ordered: 

Defendants are to pay unto c laimant an additional nine and 
three-s evenths (9 3/ 7) weeks of disabil1ty benefits at a rate of 
t wo hundred s i xteen and 34/ 100 dollars ( $216.34 ) pee week as a 
r esult of the termination without notic e of compensation payments . 

As fou~d in the proposed decision, defendants ace to pay 
un t o c laimant twenty-five and six-sevenths ( 25 6/ 7) weeks of 
temporary total disability benefits at a rate of two hundred 
s ixteen and 34/ 100 dollars ($216. 34 ) pee week. Defendants ace 
also ordered to pay unto claimant seventy-five (75 ) weeks of 
permanent partial disability benefits at a rate of two hundred 
sixteen and 34/ 100 do llars ($216.34 ) pe e week. 

Defendants are to r eimburse c laimant foe t he following 
medical expenses: 

Mercy Hospital 
Io wa Si ckroom Supply Co. , Inc . 
Iowa Methodist Medical Center 
Neuro-Assoclates, P. C. 
Radiology, Nuclear Medic ine, P. C. 
Iowa Lutheran Hospital 
University Hospitals 
Northwest co-unity Hospital 
Or. Bashara 
Drug Town 
Pcanklin Drug 
City Drug 
Drug Mart 
Dahl'• Pharmacy 
Whitaker Pharmacy Co . 

S 828. 00 
477 .36 
190. 00 
140 . 00 
125.00 

92.95 
115.00 

2,756.00 
925.00 

64.42 
10.25 
24.95 
10.23 
12.85 
4.80 

Defendants ace to be given c redit on these amounts if 
previously paid. 

Accrued benefits ace to be made in a lump sum together with 
statutory interest at the rate of ten percent (10\) per year 
purs uant to sec tion 85. 30, Code of Iowa, as amended. 

Costs ace taxed to defendants pursuant to Industrial Commissioner 
Rule 500-4.33 . 

Defendants shall file a final report upon payment of this 
award. 

Signed and filed this - ~!~- day of August, 1984. 
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BEFORE THE IOWA INOUSTRI~L COMMISSIONER 

NORMAN L. SHAFFER, 

Claimant, 

vs. 

ROBERT G. TALBOT CO., INC., 

Employer, 

and 

MISSION INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. 
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Fl·LE NO. 698907 

R B 1 T R A T I 

D E C I s I 0 N 

FIL ED 
AIJ l,; :.; " 1934 

0 N 

This is a proceeding in arbitration brought by Norman L. 
Shaffer, claimant, against Robert G. Talbot Co., Inc., employer, 
and Mission Insurance Company, insurance carrier. 

Claimant alleges that he sustained a compensable injury to 
his back on November 5, 1981 and seeks compensation for permanent 
disability, healing period and medical benefits under section 85.27 
of the Code of Iowa. 

The hearing commenced on June 18, 1984 at the Pottawattamie 
County Courthouse in Council Bluffs, Iowa with Michael G. Trier, 
Deputy Industrial Commissioner presiding. Claimant appeared in 
person with his attorney Robert Kohorst and defendants appeared 
through their attorney Scott H. Peters. The cas e was considered 
fully submitted upon conclusion of the hearing. 

The record in this proceeding consists of the testimony of 
Norman L. Shaffer; claimant's exhibits l, 2, 4, 5, 6, 7 and 9; 
and defendants' exhibits A and B. 

ISSUES 

The issues presented by the parties at the time of hearing 
are whether a causal connection exists between the injury 
claimant sustained on November 5, 1981 and any disability with 
which he may presently be afflicted. There is also an issue 
concerning the deLermination of claimant's entitlement to 
benefits for temporary total disability, healing period and/or 
permanent disability. The parties also identified cla imant's 
entitlement to benefits under the provisions of section 85.27 of 
the Code of Iowa as an additional issue in the case. It was 
stipulated that claimant's rate of compensation is $221.77 per 
week in the event of an award. The defendants admitted that 
claimant was injured on the job on November 5, 1981. Claimant's 
exhibits 3 and· 8 were not received into evidence when they were 
offered. There is no showing in the file or otherwise that 
either of those exhibits was ever delivered to defendants 1n any 
fashion. Even though a copy of exhibit 3 appears in the agency 
file of this matter, there is no indication that it was ever 
delivered to either of the defendants. 

REVIEW OF THE EVIDENCE 

Claimant testified that he is 52 years of age and was born 
November J, 1931. He stated that he presently resides at Ir win, 
Iowa and that on November 5, 1981 he resided at Route 1, Hancock, 
Iowa. 

Commencing at page 5 of claimant's deposition he related 
that he quit school in the tenth grade, worked on a farm until 
age 17, worked as a coal miner for approximately a month and 
then learned how to drive a truck. He stated that he entered 
the army where he served for more th3n 13 years during which 
time he was a drill instructor and a mechanic. Upon leaving the 
army in 1964, he became a truck driver and stated that such was 
the main type of work he had done since, except for some on-the
job training as a dispatcher and for one occasion when he 
managed a bar and motel in New York State for approximately 
eight months. 

Claimant described his medical history as generally uneventful 
except for·a low back injury incurred in a truck wreck in 1953 
while he wr ; in the army as related commencing at page 48 of his 
deposition. He also described an accident in 1973 which occurred 
in a similar fashion to the accident which is the subject matter 
of this case and produced similar symptoms. He reported that he 
underwent surgery and was off work approximately eight months. 
At page 16 of his deposition the following conve rsation occurred: 

A. They operated on me. They took out--cut out 
something, LS or L4. 

Q. Could it possibly have been part of the disc 
material at L4, LS? 

A. Yes, sir. 

Claimant went on to state that he was paid workers' compensation 
through the State of North Carolina for his heal1ng period of 
approximately eight months. He related that he was rated as 

having a 20 percent disability for whi ch he was paid additional 
compensation. (Exhibit A, pages 16 and 17) 

Claimant stated that after he had healed from the 1973, 
injury he returned to work and was virtually asymptomatic until 
the injury of November 5, 1981. 

Claimant testified that he began working for the defendant 
employer approximately 10 months prior to the date of injury. 
He stated that his job was to drive a truck delivering produce 
from California primarily to Iowa and Minnesota and then, on the 
return trip, to deliver meat from Iowa back to Cal1fornia. 

Claimant stated that on November 5, 1981 he had gone to the 
John Morrell plant in Sioux City, Iowa to have meat loaded onto 
the trailer. He stated that while alighting from the tractor he 
had mud on his feet and slipped. He stated that his left hand 
was on the handrail of the tractor and, that when his foot 
slipped off the first step, he slapped his body against the 
truck. Claimant stated that he felt immediate pain in his left 
leg and that he reported it to his employer shortly thereafter. 
He reported taking some aspirin. He stated that he finished 
loading the truck and went to a motel in Sioux City, Iowa where 
he was met by another driver sent by the employer. Claimant 
stated that he quit as he refused to drive with another driver, 
particularly since the employer had recently terminated the 
services of his spouse who had been his co-d river. He turned 
the truck over to the other driver. 

Claimant testified that the pain in his left hip got worse 
over the night and that on the next day he sought treatment from 
Charles L. Pigneri, 0.0. He stated that after a series of 
treatments his condition had not significantly improved and that 
he was referred to Maurice P. Hargules, H.O. Claimant described 
his symptoms at that time as very bad pain in the left hip which 
ran down to the foot. He stated that part of his foot was . numb. 
Claimant testified that Dr. Margul es recommended surgery but 
that defendant insurance carrier denied liability and that he, 
claimant, could not pay for the recommended surgery. 

Claimant testified that he applied for social securi ty 
disability in 1982 and was awarded the same in December, 1982 as 
shown by exhibit 4. Claimant stated that he has not worked 
since November 5, 1981 and that the social security benefits 
have been his only source of income. 

Claimant testified that he has been evaluated by Dr. Ayres 
in Atlantic, Iowa, Michael Egger, M.D., in Council Bluffs, Iowa, 
E. B. Weis, Jc., M.O., in Omaha, Nebraska, Dr. Hyer at Manning, 
Iowa, and David B. McClain, 0.0., in Des Moines, Iowa. 

Claimant testified that during 1982 thP bottom of his foot 
felt numb and his leg grew small~r. He stated that his condition 
was ~ncha~ged _during 1983 and that now, 1n 1984, he is learning 
to live with it. He stated that he experi ences a pulling 
sensation and pain in the calf of his left leg running from the 
heel up past the hip to an area on the left side of his lower 
back slightly below the belt line. He stated that he had no 
prescription medication on a regular basis prior to the injury, 
but that he has been on codeine since 1981 following the injury 
and still sees Dr. Myer. He stated that he has incurred ulcers 
during the last two years. He confirmed that Dr. Margules 
recommended surgery but that Ors. Hyer and McClain advised 
against surgery and that none is presently scheduled. He stated 
t~at ?e has no m?re evaluations scheduled for h1 ~ sor 11' s ecurity 
disab1~ity be~efi~s and that no proceedings which could result 
in their termination are presently pending. 

Claimant stated that he does not feel he could work in his 
present condition. He stated that he could not lift and cannot 
sit or stand for any substantial length of time. He stated that 
around his home he does the dishes and that he formerly did 
vacuuming, but discontinued such upon the advice of his doctors. 
He stated that this matter has caused a lot of mental problems 
for him and that he now has problems with his nerves and fights 
with his wife more frequently . He also related that he takes 
Triavil and Tagamet on a daily basis. 

Claimant denied hearing any doctors speak to him about 
degenerative joint disease. 

Claimant's exhibit 1 indicates that he was examined on July 
25, 1980 by Ronald I. Peterson, H.O., who found him qualified to 
work as a truck driver at that time. 

Claimant's exhibit 2, a report from Jennie Edmundson Memorial 
Hospital and Dr. Margules, the first page of the exhibit is a 
discharge summary for a period of hospitalization from Janu a r y 
23 until Janury 28, 1982. The neurological evaluation pPr(o1mPl 
by Dr. Margules found weakness of plantar flexion of the left 
foot, decreased sensitivity to pain in the lateral aspect o f the 
left foot within the cutaneous distribution of the Sl nerve root 
and marked spasm of the paravertebral lumbar musculature. The 
impression at the conclusion of the neurological evaluation 
stated: 

..• The patient's history and findings are those of 
an acute radicular compression of the Sl root on 
the LEFT, most likely due to an acute disc herniation 
at the LS-Sl interspace due to trauma sustained in 
an accidental fall from a truck on the 5 of November, 
1981 in Sioux City, Iowa. 223 
The discharge summary stated: 
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• • • • • J • • • . . . . . . . 

X-ray studies of the lumbar spine w~re obtain~d and 
were found to be normal except for narrowing of the 
LS,Sl lnterspace compatible with the pr~vious 
surgery at this level. Electromyographic studies 
were performed showing evidence of a normal study . 
Metrizamide lumbodorsal myeloradiculography on 
1/26/82 revealed evidence of a defect at the L4,L5 
interspace indicating the presence of a disc 
herniation at this level on the LEFT •... 

FINAL DIAGNOSIS· Herniated lumbar disc, acute, due 
to trauma, L4,LS interspace, 
LEFT, sustained in an accidental 
fall in Sioux City, lowa on 
November 5, 1981. 

Claimant's exhibit 6 const1tutes charges from Manning 
General Hospital for physical therapy in the tntal amount of 
$113,40, Exhibit 7 is a bill from or. ~ccl~in 1n the amount of 
$140.00 foe an evaluation and x-rays. 

Exhibit 9 is the deposition of Robert G. Talbot wherein he 
acknowledges that claimant reported the injury to him on November 
5, 1981. Defendants' exhibit 8 is the deposition of E. a. Weis, 
Jr., M.D., including deposition exhibits 1, 2 and 3. They 
related that cla1m~nt was examined by Dr. wAiS on October S, 
1983. As shown in deposition exhibit 3 the Pxamination revealed: 

••. With the patient dressed in a hosp1tal gown, he 
is noted to have a normal station and gait while 
walking across the examining room floor. He does 
seem to have some difficulty with his left ankle, 
but he is able to walk on his heels and toes 
without difficulty and inverts and everts his feet 
while standing showing good muscle strength about 
the feet and ankles. He is able to bend forward 
with difficulty until his fingertips ace about 4 
inches from the floor. He 1s able to bend backwards 
until his spine makes an angle of 40 degrees with 
the vertical. He is able to bend to the right and 
to the left unt1l his spine makes an angle of 40 
degrees with the vertical. With the patient supine 
on the table, he has negative straight leg raising 
signs on both sides. With the patient prone on the 
table, there are normal ankle reflexes and no 
tenderness to palpation in the posterior cal f, 
thigh, popliteal area, trochantecic area, buttock, 
lliolumbar, or pacaspinal region on either side. 
There is a well healed scar of surgery in the 
midline low back. 
Review of the x-rays of the lumbos3cc3l spine shows 
the degenerative joint disPase at L-5, S-1 w1th 
narrowing and a vacuum sign. There 1s 3dditional 
evidence of degenerative joint disease on the 
lateral views of the spine at L-4-S level. 

I have re~iewed the records by or. Hargules when he 
had a myelogram in January of 1982 and note Dr. 
Hargules' diagnosis of herni3ted disc at L-4-5 and 
at L-5, s-1. or. Hargules app~r~ntly relies on the 
finding of sensory abnormality 1n the d1str1bution 
of the left S-1 nerve root as a major part of his 
diagnosis. or. Hargules states a decreased ~nkl' 
jerk on the left of l+ compared to 3+ on the other 
side and that is certainly not my finding at th~ 
present time. 
or. Wels went on to state that in his opinion claimant's 

problem was degeneratlve joint d1sr.ar, r. and that surgery was not 

indicated. 
The operative report from the myelogram condu;ted during 

claimant's January, 1982 hospitalization states: Ev1dence of a 
defect noted at the LS-Sl intecspace on the LEPT, and also • 
evidence of a midline disc herniation noted at the L4-L5 intecspace. 

At page 14 of exhibit B, or. Weis opinrd that claimant's 
degenerative joint disc d1sease had hPen Ln existence for five 
to ten years. He went on to state: 

A Degenerative joint disease is an organic 
disease. It's not caused by a specific event of 
trauma. It may result as secondary to trauma. ln 
this particular case there was no evidence of any 

trauma. 
o. You found no evidence that the disease was 
related to a fall in '81, for eKample? 

A, Nothing explicit, 
( ex . A, p. 14 l 
With regard to his diagnosis the following conversation 

occurred: 
Q. Old you find any evidence whattstoevbert odft0injt~~y 
or illness that might have been a r1 u e 
fall he described in 1981? 

A. Nothing explicit, 

Q. 
ooctor, do I understand correctly that it is 

possible that a fall such as Kr, Sh~ffec described 
to you may cause a l1ghting up of a degenerative 
joint disease? 

A. Well, certainly you see a lot of people with 
degenerative Joint disease who have car crashes or 
falls, or different kinds of traumatic events who 
have a lot of complaints of discomfort secondary to 
that. That's true. It's a condition that is 
subject to a lot of inflammatory changes when 
excited by excess physical act1v1ty such as might 
be associated with some traumatic event. 

Q. Row long in your experience do those inflammatory 
changes normally last? 

A. Well, most back pain problems secondary to 
basically arthritis are, you know, 95 per cent of 
them are over in three months, certa1nly four 
months. I would expect him to b1 as recovered as 
he would ever be in three months. 

Q. oo you have an opinion, then, Doctor, based on 
a reasonab1e degree of medical certainty as to 
whether Hr. Shaffer had an existing degenerative 
joint disease in November of 1981? 

A. That would be two years before I saw him. Yes, 
I have an opinion. 

Q. What is your opinion? 

A. He certainly had an existing degenerative joint 
disease at that time. 

Q. And do you have an opinion based on a reasonable 
degree of medical certainty~~ to whether assumin1 
he did have a fall of some sort as he described to 
you in '81, as to whether he may have had some 
inflammatory symptoms resulting from that fall? 

A. The question aga1n--he had--1 would expect him 
to have. He had the degenerative joint disease at 
that time and any significant fall would probably 
make it worse, yes. 

Q. And what is your opinion as to how long those 
symptoms would be normally expected to last? 

A. As I said before, in 95 per cent of the cases, 
they would be over in three months. 
Q. Do you have an opinion at th1s time, Doctor, 
based on a reasonable degree o f med1cal certainty 
as to whether Mc, Shaffer at this time has a ny 
injury or illness which would be attr1butable 
solely to the fall of 1981? 

A. I have· an opinion. 

Q. What's your opinion? 

A. That is nothing that's going on at the present 
time that's not related primarily to his degenerative 
joint disease. 

Q. And the way I phrased the question was solely. 
If you take the same question and I say that is in 
any way attributable to the fall of 1981, what 
would your opinion be? 

A. I can't rule out the possibility that the fall 
made the arthritis a little bit worse, but noth1ng 
other than that. I see no expltcit changes such as 
fractures, or dislocations, or any of the normal 
traumatic changes that would ind1cate any direct 
injury at that time. 

Q. oo you have an opinion, Doctor, based on a 
reasonable degree of medical certa1nty as to 
whether Hr. Shaffer has suffered any permanent 
injury as a result of the fall 1n 1981? 

A, I have an opinion. 

Q. What is that? 

A. 1 don't think there is anything that's going on 
with that man that is related to his injury in '81. 
(EX, 8, pp. 15-17) 

concerning the possibility of a herniated lumbar disc, the 
following conversation occurred: 

Q. eased on your consideration of Dr. ~argu;es' 
EHG finding, based on your physical eKaminat1on, 
your x-rays and your testing, did you find any 
evidence whatsoever to support a conclusion of 
traumatically related herniated lumbar disc? 224 
A, I did not. 
(EX, 8, p. 53) 
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ANALYSIS AND APPLIC/\BLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of November 5, 1981 is causally 
related to the disab1lity on wh1ch he now bases his cla1m . 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility Is insufficient; a probabil1ty is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essent1ally 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

While a claimant 1s not entitled to compensation for the 
results of a preexisting injury or d1seas~, the mere existence 
at the time of a subsequent injury 1s not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
012, 815 (l962J. - ---

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, 595 (1960). 

Dr. Margules indicates that claimant suffered a herniated 
disc as a result of the injury. Dr. Weis disagrees and 1s of 
the opinion that the injury caused only a temporary aggravation 
of a preexisting degenerative disc disease with no permanent 
impairment resulting from the injury. Dr. Margules recommends 
surgical intervention. Dr. Weis does not due to his impression 
that the problem is degenerative disc disease and not a herniated 
lumbar disc. Cla1mant was apparently evaluated by Dr. McClain 
in August, 1983. According to claimant's testimony Dr. McClain 
did not recommend surgical treatment. Dr. Myer, with whom 
claimant is still treating, does not recommend a surgical remedy. 
The reasons why Ors. McClain and Myer do not recommend surgery 
are not a part of the record in this case. Surgery is a frequently 
used procedure for treatment of a herniated disc. It is generally 
not used, however, for treatment of degenerative arthritis. 
Claimant had also testified that he did not undergo surgery 
because of a lack of ability to pay its cost. He also testified 
that he is now eligible for med1care, but that surgery 1s not 
presently scheduled. 

It appears likely that claimant has suffered from degenerative 
arthritis for several years as indicated by Dr. Weis. It also 
appears that he does exhibit indications of disc herniation. 
Disc protrusion from degenerative arthritis is not entirely 
dissimilar from disc herniation. There 1s no indication that 
claimant has seen Dr. Margules since January, 1982. It also 
appears likely that claimant may have disc protrusion at the 
L4-L5 level as indicated by the myelo9ram. It 1s thecefvre 
found and concluded that claimant did not suffer disc herniation 
at the L4-L5 level as a result of the November 5, 1981 injury. 
The opinion of Dr. Margules is rejected in favor of that of Dr. 
Weis as being more consistent with the apparent recommendation 
of Ors. McClain and Myer. 

There is no direct medical evidence 1n the record which 
1ndicates_that po1nt at which further significant improvement 
from the injury was not anticipated. Claimant's testimony 
indicates that he has been essentially stable since shortly 
after the injury. Dr. Weis indicated that an aJ1 1• , •1on of 
degenerative arthritis generally resolves 1n three or four 
months. Where no improvement is anticipated, no healing period 
benefits are payable. Armstrong Tice & Rubber Co. v. Kubli, 
Iowa App., 312 N.W.2d 60-IT981). -Claimant's medTcal care has 
been in the nature of maintenance and little in the record 
beyond the testimony of Dr. Weis indicates that any improvement 
of claimant's condition has ever occurred. It is therefore 
found and concluded that claimant's recovery ended February 5, 
1982, a period of approximately 90 days following the date of 
the injury as indicated by Dr. Weis. 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Citt Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 90i-ff9Jsfasuiliows: 11 ltlS therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'funct1onal disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability 1s an element to be considered in 
determining industrial disab1l1ty which is the reduction of 
~arn1ng capacity, but consideration must also be given to the 
inJured employee's age, education, qual1f1cations, experience 
and inability to engage in employm~nt for which he is fitted. 
Olson v. Goodlear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 251(1~6 ). -

Dr. Weis found no permanent impairment arising from the 
inJucy. No other expression of expert medical opinion with 
regard to the amount of impairment resulting from the injury is 
in the record of this case. It seems reasonable to conclude 
that claimant's condition is that of degenerative arthr1t1s as 
aggravated by the accident of November 5, 1981. 

According to claimant's testimony he was asymptomatic prior 
to the injury but, immediately 3fter it occurred, be began 
~xper1encing severe pain which has continued until the time of 

hearing. From the record 1t appears that claimant was, in fact, 
steadily employed as an over-the-road truck driver prior to 
November 5, 1981. He has not been so employed since. The 
x-rays clearly show an abnormality which could be the source of 
a significant degree of discomfort. The amount of pai n which a 
person endures is not readily mea sured or evaluated. The r e are 
indications in· this case that claimant may have ulterior motives 
and that his condition is not as bad as he purports 1t to be. 

The fact remains that claimant was sufficiently asymptomatic 
prior to the date of injury to be steadily employed, but that he 
has since undergone significant financial hardship without 
returning to regular employment. Dr. Weis could not rule out 
the possibility that the injury made the arthritis worse . 

It is found and concluded that the i njury changed the course 
of claimant's underlying degenerat1ve arthritis resulting in 
continuing pain which has reduced or impaired claimant's ability 
to be gainfully employed. Claimant's injury was to the body as 
a whole and has suffered a permanent reduction in his earning 
capacity and actual earnings. He has sustained an industrial 
disability under the rule of McSpadqen v. 819 Ben Coal Co . , 288 N. W.2d 
181 (Iowa 1980). 

Claimant's military background indicates a considerable 
degree of supervisory experience . He has a considerable amount 
of experience in the trucking industry and an introduction to 
work as a dispatcher. Claimant's formal education is limited 
and he is now 52 years of age. Claimant's medically demonstrated 
physical condition is not such as would normally be e xpected to 
remove a person from all forms of gainful employment. Cl aimant 
appeared at hearing and appeared capable of engaging in seden t ary 
activity. Nevertheless, his overall disability, when measured 
in industrial terms, is moderately high. A large portion of 
that disability is attributable to the 1973 injury which occurred 
in North Carolina. A portion is also attributable to his 
underlying degenerative disc disease. It is found and concluded 
that claimant susta1ned an industrial disabil1ty as a result of 
the November 5, 1981 injury which is 10 percent of total d1sability. 

Defendants contend that the expenses incurred wtth Manning 
General Hospital and Dr. McClain were unauthorized. If the 
employer denies the compensability of an injury it cannot guide 
the medical treatment. Barnhar t v. M.A.Q., Inc., 1 Iowa Industr ial 
Commissioner Report 16 (App. Decision 1981). The defense on 
that ground must, accordingly, fail as it was not until time of 
hearing that defendants indicated a change from the position 
taken in their answer, namely that liability was denied. It 
appears, however, that Dr. McClain provided no treatmen t , only 
evaluation, and as such, h1s charges are not the responsibility 
of the employer. There is nothing in the record which relatP~ 
the charges trom Manning General Hospital to the injury other 
than claimant's statement that such was ind1cated by Dr. Myer. 
An employer is responsible only foe me~1cal care that 1s reasonably 
necessary for treatment of the injury. Such 1s a matter of 
expert medical testimony which was not introduced 1n this case. 
Accordingly, defendants will not be ordered to pay the charges 
from Manning General Hospital shown on claimant's exhibit 6. 

FINDINGS OF FACT 

1. Claimant is a resident of the State of Iowa and was 
injured on November 5, 1981 at Sioux City, Iowa when he slipped 
while getting out of a truck. 

2. At the time of injury claimant was employed by Robert G. 
Talbot Company, Inc., as a truck driver. 

3. Following the injury claimant was medically incapable 
of performing work in employment substantially similar to that 
he performed at the time of the tnJury from November 5, 1981 
unt1l February 5, 1982 when claimant rPached the potnt that it 
was medically ind1cated that further s1gn1f1cant improvement 
from the injury was not anticipated. 

4. The injury claimant sustained did not result in permanent 
1mpairment from an orthopedic standpoint, but did result in 
indefinitely cont1nu1ng pa1n which reduces claimant's employ
ability, earnings and earning capacity. 

5. Claimant is 52 years of age, married and has one 
dependent child. 

6. In accordance with the st1pulation of the part1es, 
claimant's rate of compensation 1s $221.77 per week. 

7. Claimant incurred medical expenses with Dr. McClain 1n 
the amount of $140.00 and with Manning General Hospital 1n the 
amount of $113.40, but such were not shown to be for treatment 
of the injury claimant susta1ned on November 5, 1981. 

8. CJ~imant presently exper1ences patn commencing slightly 
below the belt line on the left side of his back and extend1n1 
into h1s foot. He is restricted in his ability to bend, 11ft 
and move. 

9 . Claimant dropped out of school during the tenth grade 
and has no further formal education except for that provided 
while in the army. 

10. Claimant's work exper1ence includes truck driving, 
motel and bar management, dispatching, general farm laborer and 
supervisory experience through his position as a sergeant 1n the 
army. 
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11. Claima nt does not appear highly motivated to ret urn t o 
work a nd has not sought vocational rehab1litat1on or employment 
on a meaning f ul basis. 

12. Claimant suffers from degenerative disc disease but t he 
injur y of Novembe r 5, 1981 caused a worsening of the disease 
which has not ~ompletely subsided. He has not returned to his 
p r e-injury condition. 

CONCLUSIONS OF LAw 

This agency has jurisdiction of the subject matter of this 
proc~eding and of its parties. 

The injury claimant sustained to his back on November 5, 
1981 arose out of and in the course of his employment with 
Robert G. Talbot Company, Inc. 

The injury claimant sustained on November 5, 1981 resulted 
in industrial disability which is 10 percent of total disability. 

Claimant's healing period began November 6, 1981 and ended 
Febr uary 5, 1982, both dates inclusive . 

Defendants are not responsible for the bills claimant 
i~curred with Dr. David B. McClain in the amount of $1 40.00 o r 
with Manning General Hospital in the amount of $113. 40 as the 
~a~e ace n?t shown to have been incurred for treatment of the 
1nJury claimant sustained. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant thirtee n 
and one-seventh (13 1/7) weeks of compensation for hea l ing 
period at the rate of t wo hundred t wenty-one and 77/100 dollars 
($221.77) per week commencing November 5, 1981. 

IT IS FURTHER ORDERED that defendants pay claimant f ifty 
(50) weeks of compensation foe permanent partial disability at 
the rate of t wo hundred t wenty-one and 77/100 dollars ($221.77) 
pee week commencing February 6, 1982. The entire amount is now 
past due and owing and defendants shall pay the same in a lump 
sum . Defendants shall receive credit against the a wa rd of 
permanent partial disability made herein by the a mount of 
overpayment of healing period benefits. 

IT IS FURTHER ORDERED that defendants pay interest pur suant 
to Iowa Code section 85.JO. 

IT IS FURTHER ORDERED that defendants pay the cost s of th i s 
action pursuant t o Industrial Commissioner Rule 500- 4.33. 

IT IS FURTHER ORDERED that defendants fi l e a final report 
within t wenty (20) days from the date of this decision. 

:tii-
Slqood and fll•d thls Vi •av of, •e:;;~ 

C AEL G. TRIER 
DEPUTY INDUSTRI AL COMM ISSIONER 

BEFORE THE IOWA INDUSTRIAL CO~MISSIONER 

JUSTIN SHIELDS, 

Claimant, 

vs. 

QUAKER 01\TS, 

employer, 

and 

-------
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Nos. 6tl60 45 
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I T R A T I 0 N 

IDEI\L MUTUAL INSURANCE COMPANY, : DECISION 

F· I L E D Insurance Carrier, 
Defendants. INTRODUCTION 

ThlS matter came on for heac1ng at the Juvenile Court 
r,cilltY for Linn County at Cedar Rapins, Iowa on November 16, 
l9U3. l'he case was fully uubm1tted at that t1me. 

rhiS case involves two separate actions: 

1 File No. 686045 is an action in review-reopening. A 
revie~ of the ·coniiiiTss[oner's file rev<'als that an employees . 
first report of inJury was filed on November), 1981. A notice 
of voluntary payment was filed on D,iccmber 9, 19~1. A mem~randum 

( a ceement was f1letl on O•cemb"r 21, 1981 cal ling Coe th" 
0 m~nt of $232.82 in weekly compensation. A final report was 
i~~ed at that time ind1cat~ng ~hat claimant had been paid f1ve 
weeks of temporary total disability. 

2. File No. 719905 is an action in acbitc;ition. A review 

0 ( l
hc commlss1onJc's f.ile revc,1ls that an employees flCSt 

l d On Novembec 30, 1982. The claim was 
report of injury was f1 e 
subsl'qucnt\y denied. 

The cecord consists of the testimony of the claimant, 11 • 
F c r David Norton and Richard Co 1s, 

Marylo~t~~e:~~ib~~~r1nth~~u~h• l2; defendants' exhibits A thcough 
~~a!~~ defendants' answers to claimant's 1nterrogatocles 2, 6 

and 10. 

l S!,lll S 

Th. H!SII~ fur (( :ol ,, iOI' ,r,.: 

l) Wh1>Lh<!r cl..it'TI,lll~ su• l 1111, l .. ,, IIOI ,,y .a 1sing out of Jnd 
in the cou1se r,f crnploymcnt n 11,,, •11i,•t l7, l'187; 

2) Whether lhl'r<' i., a c-,u,;;-il ,·,,nnl'ct1Qn bctw••"n Lhe injur1~s 
and the con<l1tion; 

)) rhc n:itur,• .lni c xt••nt uf J1;,l,1l1ty for both 1nj11CH",; 

4) Th'! 11 C of comp•n:,1t.10, lor tt,• )llr•J('rl lO)<HY I)( 

lh•1E-mbt! 1 l 7, \ 98 2, 

5) Whr>tlwc ,nr•dt,·Jl rJt" >'.l!: ,11tt1011zed fo1 t.h<:? ,~o,emh(!r 17, 
198l 1rjury; 

6) Wheth<:?r dl'fcncl•nt:; sho1\d t"··11e credit pursuant Lo 
sect ion 85.38, c.:o.le of Iow1; .1n,l 

7) Whether .-laimant is entil I ·1 l•> ,oo\t1on.Jl ,·o,nl'•'t1S1t1on 
pursuant to sect 1011 06. lJ, Corle ,,r a.,w,; 

S'l'ATEHENT or ·rllh t:v I OLNCf: 

Claimant, prer.ently age 42, 1n•; employed by Quilkec Oats tn 
1961. Cl3imilnt 11as ,pv<:?n a con,prny phy;;1c1\ on hue. lie firr.t 
~aq employed 1n the pac-ka1" departm,.n• whrre his duties 1nclu<l~~ 
c leanup ani packing clog tood 1,•,i.111clr.. !IP ran tit• ,n.1chtn whi ch 
wraps the (.imll i H Quak, r ,)ilt" l'Pr, al f~r " per 10d ol two or 
the et? y<'ars. H~ then b••c,1me ,) p.1ck 1 J • maker t"nJ-1r dnd had to 
supply containers to others. lie n<:?xt .~as a round vpor1tor 3nd 
was 1esponsihle Cot two or the ,., I Ines. lie workecl on ,.. co<.1plro 
of other jobs brfore becomin3 a syrup lln" operator. A conveyor 
would bring empty syrup ~ottlei to •he cla imant and h~ would 
clump the!';e on ,, con••< •o . ·rht! hcHtl<':; : l~anc>n, f1l led, capp,i1, 
1 Jlwlcd ,nd p;icl,.~d. .;-,.,,n ,- '·>! I 1,1 ill wot ':cd on th<' 110:,. 

ClaimJnt ~e•t•fi~d th~t ne ,,,, ,~rk 1113 the dily shift an 
Nov!'mber 17, \'10j2. Cl nm.int 1 •1ftcd that he ordinarily HOr'<ec1 
from 7:00 a.m. to J:00 p.m. :◄ond.l , througt- Friday. Add1t1on.1lly, 
,lalmant testified lhdt he wa ,:; re111ired to ceport in .1t 4:00 1.m. 
,:>ach Mo nday. Clai~3nt testified th.lt h<' slipped on the floor on 
Novl'mher 17. lie di<l not fall complo?tely and cc1ught h1ms<'lf 
.,e! ore fallin':J. Claimant test if 1<:?o that he exclaimed at the 
time that he hoped he had not hurt his back again. He continued 
to work and finished the shift. Claim3nt testif1ed that after 
work he felt a <lull ache in his ba~k. r1a 1mant testified that 
at the time he thought the injury w~s sever 0 , and later thought 
•he st?ve r ity of p.,in would deccea :..,~ . lie finish"d the week. 

on satu rdc1y night, claimant t ~~t ifl~d that he experienced 
,;cvP ce back pain when he woke up to I l'l ieve himself 1n the 
middl" of the night. Cla i mant had trouble sleeping the rest of 
the n igh t . Clai.mant applied heat ancl slept on the floo r. He 
did not sleep we l l Saturday or S•indJy. Claimant teqt1fied that 
he called into wor k between 3:00 and 4:00 a.m. (he was due 1n at 
4:00 a.m.). Claimant testified that he spoke with a woman in 
the off i ce. lie never heard from Mc. Sutphen e ven though he left 
the message fo r Mc. Sutphen to call. Claimant test1f1ed that he 
called the general foreman la t er in the day. Claimant indicated 
that he told the foreman that he would see the company doctor i f 
he was able to get in his ca r to drive t o see the company doctoc. 
Claimant test i fied that he called the company nurse and was told 
to come 1n on Wednesday. Claimant was unable to travel on 
Tuesday. The records of the employer 1nd1cate that on November 
23, 1982 cla1amant presented himself t o the defendants for 
e xamination. Claimant was placed on the nonoccupational benefits 
plan. The form indica t es that claimant sl1pped at work. 
Claimant testified that he saw Dr. Oasler, the company physic1an. 
Dr. Basler gave muscl e r'!laxants to the cla1mant. Follow-up 
exam1nat1on indicated that claimant was not progressing satts
factorily so claimant was referred to Lc>land G. Hawkins, M.0., 
30 octhoped1c surgeon. X-rays showed no evidence of fracture, 
but showed thinning of the disc space between L1-3. Examination 
revealed restriction of motion 1n the lumbar sp i ne. He had 
positive straight leg raising a t about th1rty degrees on he 
righ t sid e and a weak knee reflex on the right side. Dr. 
Hawkins diagnosed claimant as having lumbar nerve root irritation. 
Dr. Hawkins recommended a week's rest. 

On January 3, 1983 claimant r<'turned to Dr. llawk1ns ancl 
showed tenderness when walking. K11ee reflexes were symmetrical. 
Straigh t leg raising was positive at about sixty degrees. Dr. Hawkins 
recommended a CT scan. 

Claimant obtained the CT scan, and it showed no abnormality 
fcom L3 to the Sl level. There was no evidence of disc prot• ••non. 
He diagnosed claimant as having severe degenecat1ve disc J1~~~ 
at the L2-1 level. Claimant remained off work unttl Febru.Jcy 
1983. Th< record indicates that he missed work then from 
February 24, 1983 through April 3, 1983. Cla i mant was then off 
a handful of days through the date of the hearing. 

Claimant t estified that he 1s still in constant pain. He 
can perform no quick movements. Claimant also t esti f i ed that he 
used to play softball and golf, but now can only pa rticipate 
r.pilrlngly in these activities, if at all. Cla i mant testified 
that he had many prior back 1njur1es which are clearly evident 
from reading the medical evidence subm i tted. Claimant had had 
1nJucies both at home and at work. 

Claimant testified that he hurt his back in October 1981 
when he slipped at work. Claimant was ;idmitted to the hospital 226 
and was hospitalized for 1bout five days. Claimant was com-
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plaining of low back pain. X-tays tak~n prior to the hospi
talization were normal . The hospital1z1tion proceeded with 
physical therapy. The diagnosis was lumbar sprain. 

On cross-examination, claimant ind1cated that he had had 
back problems for some time. He test1fied that he had his first 
back injury in 1968. Claimant innicate1 that he is doing h1s 
job to the satisfaction of his superiors. Claimant indicatd 
that his position is important in the running of the line. He 
inferred that substandard performance would be noticed. Claimant 
testified that his job now is easier than before bacause new 
machinery has been installad. Claimant testified that at the 
time of the hearing he has been able to work. ~ , ~lm~nt testifiPd 
that he didn't report the injury because he did not think the 
injury was serious when it occurred. 

Marylou Pierce has been employed by Quaker Oats for 29 years. 
She is a coemployee and worked in the same area as the claimant 
on November 17, 1982. She tastified thnt she saw cla imant slip 
and catch himself on that date. 

On cross-examination, thr witness testified that she 1s a 
friend of claimant, but has no contact with claimant other than 
at the work site. 

On redirect examination, she indicated that the insurance 
company never contacL•d her to obta1n a statement. 

R1chard M. C~lli5 testified that he was employed by Quaker 
Oats for seventeen years. He was there on November 17, 1982 
when claimant slipped. He stated cla imant did not fall and 
heard claimant exclaim that he hurt h1s back. The witness 
testified on cross-examination that he was contacted by supervisory 
personnel sometime after the incident. He described the events, 
but did not repeat the utterance made by the claimant. 

Warren Feer e c 1s the pac king department manager at Quake~ . 
oats and as such is claimant's supervisor. The witness test1f1ed 
that he first became aw~re of claimant's injury on Novemb~r _23, 
1982. He stated that Mr. Callis' version of what was said in 
the interview was changed. Mr. Ferrer testified tha~ claimant 
was nearby ,t the time the conversation between Callis and 
Feecec occurred. The witness test1f1ed that several unanswered 
calls were made to the claimant on Novemec 22 and 23, 1982 and 
that the phone was not answered . 

On cross-examination, the witness testified that he was 
aware of the long history of back problems experienced ~y th~ 
claimant. He testified that he made no writing concerning h1s 
conversation with Callis and testified fro~ memory. He did not 
talk to Marylou Pierce until after the claimant had returned to 
work. 

David Norton wa s in po5~as~ion , r a number o( ~o~ument3 
which were received into •·v 1dc-nce. 11,- •c-..:1I Incl th< nnswnrs t o 
interrogator 1~s which hi? answe r.,,1. Ile ·J i,J not place Marylou 
Pierce's name in the nnswer to tl1e -1u,-~ tion r e~arding the 
identity of peri;ons having kno•l\r,Jg,1 of th,• circums;t<1nces . rh'.J 
witness testified that Craw(ord Jnd Comp1ny made the ultimate 
decisions is this case , although the w1tnu55 offered his opinion 
if it were asked. 

Or. llawkini; test1fied by w,1 y ,c rl•'P05 it1on 1n this cas,1. 
tie, of course, trt?ated cl,llm.1nt (or t,w 19111 injury. fie test1f1ed 
that a furth"r j ury o..:cur red J:'l I 'l82. lie notPd that th<? L2-f,3 
disc space had not been. narcow<:d on lht· 1981 x-rnys, but had 
been narrowed on the 1982 x-ray,. Or. 11.:i.-,k1ns indicated that 
the change had been going on, but. h•· co11 1,l not r~lat<> th1s to 
the November 17, 1982 injury. (ll1wki11:; dep. p. 15) lie noted 
al so that thesa change,; wp re not con•;i 5 tt-n t w 1th any of t "" many 
prior lnJuries. (Ha.rk1ns d<?p. ;, . 16) 

Q. Okay. Then excluninJ w~at ~" m1~ht leatn fro,n 
further films indica ting th,• pr<''>•'nt st~tus of the 
L2-) level, 1n your opinion doc5 lie ,:ar ry presuntly 
any permanent impairment o f f unction? 

A. He does because of the n11 row1n1 that he has 
that we can visualize on his X ra,. Ile has a 
permanent impairment 1n hi s b~~k due l0 dege11erat1ve 
d ir;k disease, which h)s been 1q<Jravated by an 
in<" iden t that we or iq 111a 1 \ y ta I k<>,l ah011 t. on somewh<', " 
around Octoher of 19~1. It w~uld arem to mu thdl 
the natural timing of Lhat would be th a t the -
something happened to l11m nur 1nq that pee 10d of 
time that changed from the time Lhat J originally 
saw him until the time that I 5~w him a ye~r later . 
So I relate it to th~t particular period of time. 

Q. But you likewise allow Lhat whJt y~u i;ee 1s 
consi,;tent with the tr:.ium.1t1c '"Jent, the f.:11 1 1n 
1981? 

Dr. Hawkins wrote a l tt~r to cla 1mant's cou nsel on November 
14, 1981: 

As you recall, following our depo51tion we were 
going to see Mr. Sh1 nld ~, ,nd we s,w him on July 
18, 1983. You have copies of those 11otes. It is 
my feeling because of th<' pce~encr> of degenerative 
disc disease that 1s present 1n this man and his 
pre5ence of cont1n11ed symptomb, that the patient 
has a J percent permanent disability rating rel ated 

to the lumbar spine. 

APPLICABLE LAW 

1. Sections 85.3 and 85.20, Code of Iowa, confer jurisdiction 
on this agency in workers' compensation matters. 

2. Claimant has the burden of proving by a preponderance of 
the evidence that he received 1njuries on October 22, 1981 and 
November 17, 1982 which arose out of and in the course of his 
employment. McDowell v. Town of Clarksville, 241 N.W.2d 904 
( Iowa 1976); Mus?elman ·.•. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (l~o7). 

3. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employment. 
Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975). 
This agency cannot set this memorandum of agreement aside. 
Whitters & Sons, Inc. v. Kaer, 180 N.W.2d 444 (Iowa 1970). 

4. The claimant has the burden of proving by a preponderance 
of the evidence that the injuries of October 22, 1981 and 
November 17, 1982 ace causally related to the disability on 
which he now bases his claim. Bodish v . Fischer, Inc., 257 Iowa 
516, 133 N.W.2d 867 (1965). Lindahl v. L. o. Boggs, 236 Iowa 
296, 18 N.W.2d 607 (19 45). A possibility is insufficient; a 
probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 (1955) . The question of 
ca usal connection 1s essentially within the domain of expert 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

5. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of . 
earning capacity, but consideration must also be given to th~ 
injured employee's age, education, qual1f1cations, exper ience 
and inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

6. Section 85.27, Code of Iowa, provides that the employer 
provide medical care to injured employees. The employee has the 
right to choose the care. 

7. Section 85.36, Code of Iowa, provides the method of 
~ross weekly wage. The rate of compensation is ascertained from 
tile gross weekly wage. 

8. The last unnumbered paragraph of section 86.13, Code of 
Iowa, provides that if a delay in commencement or terminat ion of 
benefits occurs without reasonable or probable cause or excuse, 
the industt.al commissioner shall award additional benefits up 
to fifty percent of the amount of benefits that were unreasonably 
delayed or denied. 

ANI\LYS IS 

Based on the foregoing principles, 1t 1s found that claimant 
sustained an injury on October 22, 1981 as evtdenced by the 
flling of the memorandum of nryre<>mcnt. Further, 1t is found 
that cla imant sustained a S<:?parat,• tnJury ;it work on Novembi?c 
17, 1982. 

The lay e~idence, specif i cally that of the two lay witne~ses, 
was particularly ·anvinc 1ng in bolstering claimant's version of 
the events in November 1982. It 1s concluded that claimant 
sustained an 1nJury arising out of and in the rourse of employment 
on November 17, 1982. The quoted portion Q( Dr. Hawkins' 
deposit1on indicates that claimant has degcnerativP disc disease , 
whi ch was aggrnvated by the 1981 inj11ry. The fin~1ny by Or. 
Hawkins is specifically adopted 1n this. 

Alt~ough the medical record with regard to thr> effect of the 
1982 inJucy is unclear, the finding is hereby made that the 
1nju(y was temporary in nature. Or. Hawkins put all permanency 
on the 1981 injury. By process of e xclusion and with the 
knowledge that Dr. Hawkins was the treating physician for both 
1njucies, it is concluded that the Novemec 1982 inJury caused no 
permanent partial disability. It is concluded, however, that 
c laimant i - ent1tled to temporary total disability compensa ti on 
f or this injury. However, the setting of pe rmanent partial 
disability compensation for the first injury is necessary. 
Cla 1mant 1s presently age 42 years of age and has a high school 
education. He has been employed at Quaker Oats foe virtually 
all of his working life. He complains of pain and has been 
given a ~iagnosis of disc disease which is verified by x-cays . 
Considering the fact that c laimant has returned to work •he 
clai mant will be awarded permanent partial disability on the 
1mount of five percent of the body a5 a whole. 

The next item that mus t be resQlved is the temporary total 
disability compensation to be a warded foe the November 17, 1982 
inJury. Claimant seeks to be compensated from November 22, 1982 
through February 6, 198); February 11, 14, 24 nnd 25, 1983; and 
F~bruary 28, 198J through April 1, l<iS3. These periods total 16 2/ 7 
w~eks. 

The record (defendants' exhibit OJ indicate that claimant's 
gross wages for the thirteen weeks prior to injury was $4,903.11. 
The average gross weekly wage for claimant is $377.00. The 
documentary evidence given by defendants is given greater weight 
•han the testimonial evidence of claimant. Claimant is single 227 
and entitled to three income deductions. The rate should be 
$227.67. 
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Defendants indicate that any care offered for the November 
17, 1982 injury is unauthroized. The rtght of choice of medical 
care has a concomitant duty of payment for the care. In order 
to avail oneself oC the unauthorized medtcal allegation one must 
of fer med~ cal care which is designed to treat the injury. The 
medical bills will be paid as submitted by claimant. 

Defendants have paid certain weekly 1ndemnity pursuant to an 
accident and health plan. Defendants will be given credit 
pursuant to section 85.38, Code of Iowa. 

Claimant has also sought additional compensation for the 
alleged unreasonableness of _defendants in deny I ti ·ompnns.1bility 
of the November 17, 1982 inJury. Claimant has a point. Claimant• s 
witnesses may have had som~ ins1yn1ficant variance in details as 
to ~he amount of flexion of the slip, but all evidence adduced 
indicated that the claimant rlid slip. This, 1n itself, mak<!s 
the denial unreasonable because no other contrary eviden~" was 
shown. The unreasonableness w~s not severe, and was not oC such 
patent quality to warrant any award of more than the ten percent 
hereby awarded. This additional ten p:!CCl'nt will attach to the 
temporary total disability awarded. 

FINDINGS OF FACT 

1. Claimant was employed by QuJker Oats on October 22, 1981. 

2. Claimant hurt his back while working on October 22, \ 981. 

3. Defendants filed d memorandu~ of agreement concerning an 
October 22, 1981 injury. 

4. Claimant sustained a permanent partial disability of 
five percent (5\) of the body as a whole as a result of the 
October 21, 1981 inJury. 

5. Claimant was empl~ycd uy Quak~r O~ts on November 17, 
1982. 

6. Claimant slipped while walkin~ at work on Novl'mber 17, 
1982. 

7. Claimant did ,,ot sustain permanent disability because uf 
the injury of Novembre 17, 1982. 

8. Claimant was disabled from acts of gainful employment on 
November 22, 1982 through February 6, 1983; February 12, 14, 24 
and 25, 1983; and February 28, 1983 through Aprill, 1983. The 
disablement was caused by the injury of November 17, 1982. 

9. Claimant incurred c~rtain reasonable medical expenses 
which were caused by the injury of November 17, 1982. 

10. The stipulated rate of compens~tion for the October 
1981 inury is two hundred thirty-two and 82/100 dollars 
($232. 82). 

11. The gross weekly wage for the November 1982 injur y is 
th1ee hundred seventy-seven dollars ($377.00). 

12. Defendants paid qroup plan payments to claimant following 
the November 17, 1982 injury. 

13. Defendants' denial of benefits for the Novembec 1/, 
1982 injury w • 1Gonable. The extent of the unreasonableness 
wan not severe and held to the extent of ten percent (10 \) 
within the meaning of section 86.13, CodP of Iowa. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the pacties and the 
subJ<>Ct matter. 

2. Claimant was employed by Quaker Oats on October 22, 1981 
and November 17, 1982. 

3. Claimant sustained an injury arising out of and in the 
course of employment on October 22, 1981. 

4. DefP.ndants will be ordered to pay unto claimant twenty-five 
(25) wer•ks of pecmanent partial d1sab1lity compensation at the 
rate of two hundred thirty-two and 82/100 dollars ($232.82) per 
week. 

5. Claimant sustained an injury arising out of and in the 
course of employment on November 17, 1982. 

6 . Defendants will be ordered to pay unto claimant sixteen 
and two-sevenths (16 2/7) weeks of temporary total compensation 
,t the rate of two hundred twenty-spvnn and 67/100 dollars 
($227,67) per week. 

7. An additional ten percent (10\) of the healing period 
compensation due will be awarded to the claimant pursuant to 
s~ction 85.13, Code of Iowa. 

8. Defendants will be ordered to pay the following med1c31 
and allied expenses: 

Fifth Avenue Surgical 
Linn County Orthopedist 
Mercy Hospital 
Cedar Rapids Radiologists 
or. Johnson 
Ml lrage 

$ 70.00 
378.00 
330.00 

40.00 
30.00 
25.92 

9. Defendants will rec"i"l" cr~t!J t for :imounts paid pursuant 
to section 85.39, Code of lowa. 

ORDER 

IT IS THEREFORE OROER~D that derendants pay unto claimant 
twenty-five (25) weeks oC permanent partial disab1l 1ty compensation 
at the rate of two hundred thirty-two and 82/100 dollars ($232 82) 
per week. · 

IT IS FURTHER ORDERED that d~fendants pay unto claimanl 
sixteen_and two-sevenths (16 2/7) weeks of temporary total 
disability compensation in this case at the rate of two hundred 
twenty-seven and 67/100 dollars ($227.67) per week. 

IT IS FURTHER ORDERED that defendants pay an additional ten 
percent (10\) of the amount awarded 1n temporary total disability 
compensation pursuant to section 86.13, Code of Iowa. 

IT IS ,JRTHER ORDERCD that defendants pay unto claimant the 
followinq medical exp~nscs, 

Pifth Avenue Surgical s 70.00 
Linn County Orthopedists 378.00 
Mercy Hospital 330.00 
Cedar Rapids Radiologists 40.00 
Or. Johnson 30.00 
Mileage 25 . 92 

Defendants will rec~ive credit for amounts paid as conl~mplated 
by section 85.38, Code of Iowa. 

Interest on the permanenL partial disability hereby awarded 
will accrue fro~ the date of this decision. 

tnte1est on all oth<>r amounts awarded will accrue from the 
date th" payments become due. 

Cos~s of this proceeding are taxed aga inst defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

Defendants shall file a final report upon payment of this 
award. 

Signed and C1led this £?1('~ay of July, 1984. 

~~~-,..,._~-:::la:'1 /4~r, 1 :1 
M. BAUER ( 
INDUSTRIAL COMMISSIONER 

BEPORB THE IOWA INDUSTRIAL COMMISSIONER 

LORENT. SIMPSON, 

Claimant, 

vs. 

CLINTON CORN PROCESSING CO., 

Employer, 

and 

COM MERCIAL UNION INSURANCE 
COHPAN IBS, 

Insurance Carrier, 
Defendants. 

: 
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INTRODUCTION 

File No. 702615 

A R B I T R A T I O N 

D E C I S I O N 

FI LED 
AUS 20 t9fA 

(fflA IHOOSTRIH. !DIM~ER 

This is a proceeding in arbitration brought by Loren T. Simpson, 
claimant , against Clinton Corn Processing Company, employer, and 
Commer cial Union Insurance Companies, insurance carrier, for 
benefits as a result of an injury on April 9, 1981. On April 
13, 1983 this case was heard by the undersigned. 

The record consists of the testimony of claimant, Ema 
Simpson, claimant ' s exhibits 1 through 13; and defendants' 
exhibits A through c. The parties stipulated that claimant's 
rate is $247.80 per week. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing are whether claimant received an 
injury arising out of and in the course of his employment; 
whether there is a causal relationship between the alleged 
injury and the disability on which he is now basing his claim; 
the extent of temporary total, healing period and permanent 
partial disability benefits he is entitled to; whether the 
action is one under chapter 85 or chapter BSA, of the Code; 
whether claimant sustained an injury arising out of and in the 
course of his employment within the meaning of section 85A.8, of 
the Code1 whether claimant sustained any injurious exposure 
occasioned by the nature of his employment within the meaning of 
section 8SA.81 whether claimant's alleged disease is incidental 228 
to the employer's business, whether claimant is disabled within 
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the meaning of section 85A.4 and section 8SA.5, of the Code; 
whether claimant has sustained any aggravation of a preexisting 
disease or infirmity within the meaning of section 85A.7(4); 
whether cla imant's disease is due to a hazard of the employment 
which is characteristic thereof and peculiar to the employment 
within the meaning of section 85A.12, of the Code; whether 
claimant provrded proper notice within the meaning of section 
85A.18, of the Code. 

PACTS PRESENTED 

Claimant testified regarding being sprayed by oil at work 
and smelling fumes all the time in a room of 120 degrees but 
continuing to work. Claimant stated he had no proht~ms with 
asthma prior to working in this room. Claimant testified that 
on Easter Sunday of 1981, while at home, he experienced his 
first problem with shortness of breath. Claimant stated he 
talked to fellow employees about the fumes. Claimant revealed 
that on January 12, 1983 he had surgery on a lung. 

ema Sir?son, claimant's wife, testified that claimant had a 
hearing problem since childhood; attended the school for the 
deaf; and signs with his hands. Hes. Simpson stated that her 
husband worked foe defendant employer for over 30 years. Hes. 
Simpson disclosed that in 1969 claimant was hospitalized for a 
heart condition and gave up his under-a-pack-a-day smoking habit. 
She stated that claimant also did part-time farm work and worked 
as a janitor for the Clinton School System foe a period of seven 
years. 

Hr s. Simpson testified that on April 19, 1981, which was 
Easter Sunday, they were having a big dinner at their home when 
claimant became pale and started having problems with breathing 
and talking. Mrs. Simpson stated that claimant was hospitalized 
on three different occasions and did not improve. She indicated 
that in the summer of 1981 claimant returned to work and did 
janitorial type work. Hrs. Simpson testified that they went on 
a vacation and upon returning, was told that claimant could not 
return to work. While on vacation, claimant's cor.dition had 
become worse while attending a fair. Hrs. Simpson stated that 
claimant hasn't returned to work for anyone in any manner. 

Mrs. Simpson disclosed that both medical bills and disability 
benefits were paid by defendants and that they didn't talk about 
workers' compensation. She testified that they first became 
aware of a possible workers' compensation claim after talking to 
their tax attorney in January of 1982. 

On cross-examination Hrs. Simpson stated that claimant told 
his physician about an incident at work involving being sprayed 
by insulating oil. Mrs. Simpson testified that claimant would 
just be covered with oil after working in the area. Later in 

her testimony Hrs. Simpson stated that in July of 1981 claiman t 
indicated he knew fumes and dust at work caused him probl ems. 

Dale Glen Wulf, M.D., who testified by way of deposition, 
indicated he is a family practitioner and that in April of 1981 
he saw claimant in an emergency room. Claimant was experiencing 
shortness of breath, dyspnea, cough and wheezing. Dr. Wulf 
disclosed that the history given by claimant indicated he had 
problems wi th shortness of breath which developed initially at 
work. Dr. Wulf revealed that he knew of no prior problems that 
claimant may have had with breathing. De. Wulf testified that 
on May 4, 1981 c l aimant gave a history of being exposed to oils 
and fumes at work. Claimant was again seen on Hay 16, 1981 and 
was instructed to take medication and rest at home. Claimant 
continued to be seen by doctors. Dr. Wulf opined that claimant's 
cond it ion is permanent in nature. Dr. Wulf stated: 

Q. Can you give us an opinion as to the degree of 
functional impairment he has as related to the body 
as a whole? 

A. Well, I wouldn't give a specific percentage. 
In talking informally with this gentleman and his 
wife, he has good days and bad days. On a good day 
he can do considerably more than on a bad day. 
Unfortunately, when a person is applying for 
employment, they expect you to have a good day five 
days a week from Monday through Friday. So this 
impairs him tremendously 1n looking for employment. 
And he has found that exposure to dust; to the 
grasses outside, such as in his garden; and other 
contaminants within the area do increase his 
shortness of breath, things that apparently did not 
happen to him years ago when he worked on a farm 
and things of that nature. 

Q. As far as shortness of breath is concerned, 
other than just the gasping and the wheezing how 
else does this affect He. Simpson in doing physical 
tasks? 

A. Well, certainly the shortness of breath and 
discomfort associated with it is like running the 
four-minute mile and not being able to rest after wards . 

Q. Does it actually prevent him from being able to 
perform some physical tasks? 

A. 1 think that any type of heavy labor, that he 
would not be able to do. Light work that he could 
do at his own pace on days that he is feeling good, 
yes. Be is not totally disabled from everything. 

Q. Wha t, in your opinion, doctor, is the probable 
cause of this shortness of breath; this asthmatic 
condition? 

A. Well, ·from prior history and from what limited 
exposure I've had with the gentleman prior to April 
of '81, his respiratory problem apparently does not 
exist prior to that time. Ther e was history of 
exposure to fumes, et cete ra, at wor k foe the 
several weeks prior to his hospitalization. Cause 
and effect relationships certainly may exist in 
that respect. He has been out of that environment 
since that time. He is sttll having problems of 
one -- of a similar na ture with exposure to other 
types of i rritants. I think it's logical to assume 
that the initial insult of injury, the precipitating 
event, ~as caused him to have a reaction to more 
general r espiratory irritants than just what he was 
exposed t o, apparently, at work. 

Dr. Wulf opined that in December of 1981 or January of 1982 
claimant reached maximum recovery. 

Steven Wanzek, H. D., who testif i ed by way of deposition 
indicated that he saw claima nt on September 10, 1981 while he 
was a fellow associate i n the a r ea of pulmonary medicine at the 
University of Iowa Hosp~tals. Dr . Wanzek took a history fcom 
claimant and examined him. Claimant's examination was essentially 
normal exc~pt foe a noted. irregular rhythm of his heart. Dr. 
Wanzek indicated that cla imant was not having problems at that 
time. Dr. Wanzek disclosed that he was unable to test substances 
at defendant employer's plant to see if they triggered or caused 
claimant's asthma. Tests on claimant did show that claimant has 
asthma. Dr. Wanzek optned that by history the substances at 
work triggered claimant's asthma. Dr. Wanzek stated: 

Q. Doctor, is Hr. Simpson 's reversible airways 
disease o r his asthma, is that a permanent condition? 

A. I would say that he has a permanent susceptibility 
to bronchial hypecreactivity which is a form of 
asthma, yes. 

Q. And hav ing that condition, how does it limit Hr. 
Simpson if at all? 

A. By his history it limited him substantially in 
that he became significantly more short of breath 
after being at the work place. And i f that history 
is borne out, that would represent a signi ficant 
limitation secondary to the asthma. 

Q. For the record, would you tell us in wha t 
regards a person such as Hr. Simpson having an 
asthmatic attac k is limited? What can't he do or 
how does this affect him? 

A. It depends somewhat on the severity, but with 
the severity he described to me he would be unable, 
1 would think, to perform the usual sorts of 
activities required of a laborer. 

Certainly by history he was limited even in the 
ab ility to being able to get his breath at rest 
which wou ld make it impossible for him to do, I 
would say, any heavy work certainly or any other 
activity. 

Dr. Wanzek disclosed that they recommended claimant avoid what 
would appear to be the precipitants of his asthma. 

. 
On cross-examination Dr. Wan zek stated: 

Q. When we tal k about precipitating asthma in the 
sense that you just used that term, would the 
exposure to oil cause the asthmatic reaction? 

A. It would lead to exacerbation of an underly ing 
predisposition. The other thing it can be ls in a 
select population lead to so-cal led small airways 
dysfunction. I think for our purposes that's 
something different that doesn ' t apply here. 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal i njuries which arise out of and in the course of the 
employment. Section 85.3(1). 

Claimant has the burden of proving by a prep~ndr ~ • h o 
evidence that he received an injury on April 9, 1981 ~h ~n ~ ose 
out of and in the course of his employment. McDowell v. Town of 
Cl arksv ille, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The claimant also has the burden of proving by a preponderance 
of the evidence that the injury of April 9, 1981 is causally 
related to the disability on wh ich he now bases bis claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0 . Bogis, 236 Iowa 296, 18 N.W.2d 607 (1945). A229 
possibility is lnsuf icient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 



732 (1955). The question of causal connection 1s essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be cons idered with all 
other evidence introduced bearing on the causa l connection. Burt, 
247 Iowa 691, ~3 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive o r unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W. 2d 903 (Iowa 1974). However, the 
expert opinion may be accepted or reJected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise g1v•n the expert 
and other surrounding circumstances. Bod1sh, 257 Iowa 516, 133 N.W.2d 
867 See also Musselman, 261 Iowa 352, 154 N.W.2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or d1sease, the mere existence 
at the tim~ of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 156, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

As claimant has an impairment to the body as a whole , an 
industrial disability has been sustained. Industrial disability 
was defined 1n Diederich v. Tri-C1ty Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be comput din the terns of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional d1sabil1ty 1s an element to be considered in 
determining industrial disability which 1s the reduction of 
earning capacity, but cons1derat1on must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson v. Good!ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
2s1, 257 !196 ). 

A finding of impairment to the body as a whole found by a 
medical evaluator does not equate to industrial disability. 
This is so as impairment and disability are not identical terms. 
Degree of industrial disability can 1n fact be much different 
than the degree of impairment because in the first instance 
reference 18 to loss of earning capacity and in the later to 
anatomical o r function~l abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
witho,t it, it is not so that an industrial disab1l1ty 1s 
proportionally related to a degree of impairment of bodily 
function. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury, and present condition; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury1 and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment for which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the inJury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered , There ace no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent, work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial dioabil1ty. See Birmingham v. 
Firestone Tire, Rubber Company, 11 Iowa Industrial Commissioner 
Report 39 (1981); Enstrom v. Io wa Public Services Company, II 
Iowa Industrial Commissioner Report 142 (1981); Webb v. Lovejoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(19811, 

ANALYSIS 

Claimant has met his burden in proving he received an injury 
arising out of and in the course of his employment with defendant 
employer on April 9, 1981. It 1s apparent from the testimony of 
Dr. Wanzek and Dr. Wulf that claimant has an asthmatic condition 
which was triggered by the fumes and conditions at claimant's 
employment. That does not mean that the materials at work 
caused the asthma but claimant's work aggravated his prior 
condit i on . This is supported by the history given by claimant 
and his wife. It 1s apparent that there ls some small discrepancies 
in the testimony of claimant and his wife but the undersigned 

finds both claimant and his wife credible. 

The greater weight of evidence supports a finding that 
claimant's condition was the result of a traumatic incident or 
incidents over a couple of days and is not an occupational 
disease under chapter 85A of the Code. Again it should be 
indicated tha~ claimant's asthma was not caused by his work but 
aggravated by it. 

Defendants argue that they did not receive proper notice of 
the injury which claimant now complains. The testimony of 
claimant stands uncontradicted. Claimant stated he talked to 
the foreman about the problems. From the evidenr~ prP5~nted it 
is determined that defendants had actual knowledge of claimant's 
injury. 

Claimant has met his burden in proving he has permanent 
impairment as a result of his injury on April 9, 1981. Although 
no percentage of functional impairment was given, 1t is clear 
that claimant's injury increased his propensity towards having 
asth~atic attacks. Although no rating of impairment was given, 
one must remember that functional impairment is only one of the 
factors in determining a person's industrial disability. 

Claimant is 58 years old and has an eighth grade education. 
Claimant has had a hearing problem since childhood and signs 
with his hands. Claimant also has a preexisting heart condition. 
Claimant worked for defendant employer for 32 years and at the 
time of his injury was working insulating pipes. Claimant also 
has experience farming and in the area of janitorial work. The 
physicians have indicated that claimant should not return to 
work which requires heavy lifting or work around fumes or dust. 
Claimant's ability to find new work is affected by his hearing 
problem and his eighth grade education. At the same time it 
does not appear that claimant has a great amount of motivation 
to attempt to find further employment. Based on all the evidence 
presented it 1s determined that claimant has an 1ndustr1al 
disability of 70 percent as a result of his injury of April 9, 
1981. 

In his deposition Dr. Wulf opined that claimant reached 
maximum recovery in December of 1981 or January of 1982. It is 
determined that claimant reached maximum recuperation on December 
31, 1981. 

FINDINGS OP FACT AND CONCLUSIONS OF LAW 

WHEREFORE, based on the evidence presented and the principles 
of law previously stated, the following findings of fact and 
conclus ions of law are made: 

FINDING 1. On or about April 9, 1981 claimant worked in a room 
which contained oil fumes. 

FINDING 2. The oil fumes triggered an asthma attack. 

FINDING 3. Claimant had no previous asthma attacks. 

FINDING 4. Ctaimant has since had other asthmatic attacks even 
when not working. 

FINDING 5. Cl aimant's work did not cause claimant's asthma. 

CONCLUSION A. The oil fumes that claimant was exposed to 
aggravated an underlying predisposition that claimant had for 
asthma. 

FINDING 6. Clai•ant's foreman was aware of the conditions 
c laimant was working under as well as claimant's breathing 
problems. 

FINDING 7. Claimant told his foreman about the oil fumes. 
• CONCLUSION B. Defendants had actual knowledge of claimant's 

Injury, 

FINDING 8. As a result of the aggravation to his condition 
claimant has permanent impairment. 

FINDING 9. No percentage of impairment has been given. 

FINDING 10. Claimant is fifty-eight (58) years old and has an 
eighth grade education. 

FINDING 11. Claimant is hearing impaired. 

FINDING 12. Claimant has a prior heart condition. 

FINDING 13. Claimant worked for defendant employer for thirty
two (32) years and has experience farming and doing janit ri~l 
work. 

FINDING 14. At the time of his 1nJury claimant was insulating 
pipes. 

FINDING 15, As a result of the aggravation claimant should 
avoid heavy lifting and working around fumes or dust. 

FINDING 16. Clai•ant is not presently well motivated to return 
to work. 

CONCLUSION c. As a result of his injury, clai•ant has an 
industrial disability of seventy percent (70\). 230 
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FINDING 17 . Claimant reached maximum improvement on December 
31, 198 1 . 

FINDING 18. Claimant has not returned to work. 

CONCLUS ION D. Claimant is entitled to healing period benefits 
until Dece mber 30, 1981. 

THEREFORE , defendants are to pay unto claimant twenty-seven 
and three-sevenths (27 3/7) weeks of healing period benefits at 
a rate of t wo hund r ed forty-seven and 80/100 dollars ($247.80) 
pe r wee k and three hundred fifty (350) weeks of permanent 
par tia l d i sability benefits at a rate of two hundred forty-seven 
a nd 80/100 dolla rs ($247.80) per week. 

Defe ndants are to re i mburse claimant for the following 
medical expenses. 

Med i cal Associates 
Univers ity of Iowa Hospitals 
St. Jos e ph Mercy Hospital 

$1,591.00 
516.50 

10,100.40 

Defe ndants are to be given credit for benefits previously 
paid . 

Accrued benefits are to be made in a lump sum together with 
s t a t utory interest at the rate of ten percent (10\l per year 
pursuant to section 85.30, Code of Iowa, as amended. 

Costs are taxed to defendants pursuant to Industrial Commissioner 
Rule 500-4. 33. 

Defendants shall file a final report upon payment of this 
award. 

lA-
Signed and filed this 2Q..:: day of August, 1984. 

D 
DEPUTY INDUSTRI L COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JIMMY J. SMITH, 

Claimant, 

vs. 

WAYNE COUNTY, 

Employer, 

and 

FARMERS ALLIANCE MUTUAL 
INSURANCE COMPANY, 

I nsurance Carrier, 
Defendants. 

File No. 620570 

A P P E A L 

D E C I S I O N 

Fl LE D 
t,.\JG ·2 '7 r,84 

By order of the industrial commissioner filed June 27, 1984 
the under signed deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue the final 
agency decision on appeal in this matter. Claimant appeals from 
an adverse decision. 

The record consists of the transcript; claimant's exhibits l 
through 61 and defendants' exhibits A through K, all of which 
evidence was considered in reaching this final agency decision. 

The outcome of this final agency decision will be the same 
as that reached by the hearing deputy. 

The hearing deputy awarded payment of 125 weeks at the rate 
of $158.74 per week for permanent partial disability plus 
healing period. The award was in •arbitration" but should have 
been styled in review-reopening. Claimant ~ppealed _and later 
made a motion for enlargement of time in which to file his 
brief, but that motion was denied because it was received after 
the brief was due. 

Although no briefs have been filed, this decision is de novo 
and the entire record has been examined. A review of the record 
shows the findings of fact and conclusions of law of the hearing 
deputy are correct, and they are adopted, as is the order. 
Because this final agency decision adopts the proposed agency 
ducision, there is no need to rule on defendants' motion filed 
August 1, 1984 . 

FI NDINGS OF FACT 
WHEREFORE, IT IS FOUND: 

Claimant injured his back in the course of his employment on 
December 4 , 1979. 

Claimant i.s fo r ty-two ( 4 2) years old . 

Claimant has completed the seventh grade. 

Claimant has had in the field training and is certified as a 
dragline operator. 

Claimant has worked as a manual laborer, a saw miller, an 
auto mechanic, a bulk truck driver, a bulldozer operator, and 
welder as well as a dragline operator. 

Claimant has had difficulty sitting, standing, walking and 
lifting since his injury. 

Claimant ' s healing period runs from his injury date to 
October 20, 1982. 

Claimant has refused recommended surgery to correct a 
suspected herniated disc. 

Claimant has not returned to wor k since his injur y . 

Claimant was terminated by his employer January 10, 1981. 

Claimant has not returned to any gainful employment since 
his injury. 

Claimant earned five and 48/100 dollars ($5. 48) per hour and 
worked a f~.ty-five ( 45) hour week when injured. 

Claimant's ear ning capcity has been reduced by between nine 
percent (9\) and thirty-one percent (31\l as a result o f his 
injury. 

Claimant has a functional impairment of fifteen percent 
(15\l of the body as a whole as a result of his injury . 

Claimant's weekly compensation rate is one hundred fifty
eight and 7 4/100 dollars ($158.74). 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant has established that his injury of December 4, 1979 
is the cause of the disability on which he now bases his claim. 

Claimant is entitled to permanent partial disability resulting 
from his inju r y of t wenty-five percent (25%) of the body as a 
whole. 

ORDER 

THEREFORE,. IT IS ORDERED: 

Defendants pay claimant permanent partial disability benefits 
for one hundred twenty-five (125) weeks at the rate of one 
hundred fifty-eight and 74/100 dollars ($158.74). 

Defendants pay claimant healing period benefits from his 
injury date to October 20, 1982 at the rate of one hundred 
fifty-eight and 74/100 dollars ($158.7 4 ). 

Defendants pay accrued amounts in a lump sum. 

Defendants pay interest pursuant to section 85.30 as amended 
from March 30 , 1984 . 

Defendant s pay costs pur suant to Industrial Commissioner 
Rule 500-4 .33. 

Defendants f ile a f i nal report when this award ls paid. 

Signed and filed this rl7~ay of August, 1984 . 

BARRYORANVILLE 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEf'ORE Till:: IOWA INUU:,'J'Rl.l\L COMMISSIONER 

JIMMY J. SMITH, 

Clai.mant, 

VS. 

WAYNE COUNTY, 

Employer, 

an-:1 

PARMERS ALLIANCB HIJl'IIAL 
INSURANCE CO., 

Insurance Carrier, 
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f'il • No. 620570 

A R B l T R A r I O N 

U E C I S I O N 

F I LED 
MAR 301964 

~HA IKOOSTRlli WN!AISSK»IER 

------------ --- ·- --- ------------ - - -----------

lNTROOUCTION 

This ls a procePd1ng in acbltc1tion brought by the claimant, 
Jimmy J. Smith, <11) .Hnst his emploier, ilayn"? County, and its 
insurance carci~r, ~armers AllidrtCP. Mutual lnsuc,nce Company, to 
recover benefits under tho? Iow.:i workers' Co111pens11tlon Act as a 
result of ~n injury claimant sustalneJ Oecembec 4, 1979. 

This matter came on for h~'lcin') hefore the undersigned 
deputy industrial nommi.ssionnr at the Iowa Industrial Commissioner's 
Office in Oes Hoines, towJ on November 2~, 1983. The record was 
considered fully submitted on that jate. 

An examination of the industc13l cnmmis loner's file indicates 
that a first report of injury was filed Oec,mbec 19, 1979. 

The record in this c~se consists of the testimony of the 
claimant, Jimmy J. Smith, of claimant's wif", Barbara Ann Smith; 
of rndd r. Hines Ph.O; of Harian s. Jacobs; of claimant 's 
exhibits l through 5; and of 1efendants' exhibits A through K. 
Rulings reserved on specific exhibits and other evidence are 
made in the review of the evidence. It is noted that neither 
party filed a witness list before hearing. 

At the time of hP.:iring, the parties stipulated that, in the 
event permanent partial disability ben~fits are awarded, claimant 's 
healing period should end October 20, 1982, ~nd that claimant's 
medlc~l expPnses ace fair and reasonable. 

ISSUES 

The issues to be resolved are, 

l. 

2. 
alleged 

The nature and extent of claimant's inJury. 

Whether there is is causal relationship between the 
injury and the disability. 

). Whether claimant is entitlP1 to ben fits and the nature 
and extent of these. 

4. The rate o( weekly compensation if nn aw~rd is made. 

REVIEW Of' rHe EVIDENCE 

Claimant testified in his own behalf. < laimant is 42 years 
old, married and has two children with his present wife. He has 
three children of a previous marriage to whQm he has a court
ordered child support obligation of forty dollars pee month. 
Two of these children ace under age 18. Claimant completed 
seventh grade and has not received a GEO. His only other training 
is as a dragline operator. Claimant is a CPCtified dragline 
operator. To obtdin his certification, claimant underwent two 
years of infield training (1000 hours). 

Claimant first testified concerning his work experience and 
his beliefs as to his current limitations. Claimant 's work 
experience includes working in the foundry ~t Maytag, working as 
a saw miller, working as an auto mechanic, ~riving a bulk gas 
truck, and operating a bulldozer. 

Claimant stated he had worked as a dragline operator for 
Central Paving foe five years before beginning his employment 
with Wayne County. lie drove dcagline and fl xed truck tires when 
paving was impossible. He also shoveled rock and put in new 
cable . To install the cable, claimant had to climb 10 or lS 
feet and pull the cable through the machine. The cable is 
approximately 130 to 150 feet long and weighs 100 pounds. Truck 
tires were chanqed by breaking the sides down. Claimant reported 
doing that ceguirrs considerable strength. 

Claimant stated it was sometimes necess ,cy to work three or 
four hours without a break while cunning the dragline. This 
involves sitting in the machine while uslng the legs and back in 
drag operation. Claimant stated he cannot sit longer than 15 
minutes without pain. 

c1aim1nt reported that his work as an auto mechanic also 
required physical strength and the ability to crawl and lie 
under the vehicle. Claimant stated he cannot lie on his back 
for more than 20 minutes without pain. 

Claimnnt reported he cannot sleep oc li•? prone unless he 
puts a pillow on his chest. lf he docs so, he can lie prone foe 
30 to 40 minutes. 

Claimant recited that work .ts 30 1uto 111,•chanic often requi.res 
carrying, lifting, or pulling of fifty or m,,re pounds. He 
stated at times he has difficulty carrying 11 gallon of milk. 
Claimant .1lso had accompanied his former employee on auto buyin9 
trips to Chicago. •tc now reports difficulty in riding more than 
10 miles. Claimant can drive a car provideJ he uses the arm 
rest for support and provijed he stops ever• 40 to SO miles. 

Claimant bel 1eves he could n•J\ thee tune• ion as a mechanic 
nor as a truck driver with his current liml1atinnq, Claimant 
recited that his foundry job had required tl1at h· ,tJ11l Jnd walk 
throughout an e11ht hour work J3y. He now has difficulty 
walking for one-half hour. 

Claimant recited he was hired by Wayne "ounty in September 
1978 as a dragline operator. lie 3lso built bridges, welded, ran 
a Jackhammer, loaded tubing, 1nd can the ai, tamper. Claimant 
believes he could run an air tamper today. He reported he 
cannot weld since h~ cannot handle the heav•· objects involved 
and canno~ sit long enough to make l ste3dy bead. Claimant 
recited the Wayne County dragline Is diffi.c,1lt to operate since 
it is non-hydraulic and, therefor~. rn4uire foot operation of 
the pedals. Claimant believes he could neither operate the 
dcagline ,or repair cable with his pcesenL problems. 

Claimant stated he told Todd F. Hines, t•h.O., that he could 
work as a small cn9ines oc gun ccpaicer. Claimant explained 
that he has always had an interesL in guns ,nd consequently this 
was th~ only employment idea he could come up with. Claimant 
has not looked into gunsmithing but to discuss it with a gunsmith 
ln Centerville. Th~ gunsmith told claimant he would need a 
federal llcense in order to work as a smith. Consequently, 
rlaimant did two gun repairs and stopped. lie has 3 gun repair 
lice,,se application but has not applied foe the license. 
Claimant has attempted to sell his personal firearms through 
newspaper ads, b~t h~s not been able to do t.o. 

Claimant usPs a cane. Claimant has los 10 pounds since his 
injury. 

Claimant repoctcd he "kept time" when h1s foreman was on 
vacation but otherwise has done no book work. Claimant is 
unaware of any w3y he could make a living w~cking at home. He 
i3 uncertain he could earn enough repairing guns to make it 
wotth his while. 

Claimant next testified concerning his 1njury. Claimant 
statPd that on the injury date he was cutting steel beams to the 
right length of a bridge wi th a toccl1. He ran out of gas and 
went to refill at the truck. While climbin•1 off the truck, he 
caught his overshoe on an object and fell 011to his feet. 
Claimant recites "he hung onto the beams• for the rest of the 
day but did not directly seek medical attent.ion because there 
had been "so much hollering" about co-worke1s getting injured. 
He called Keith A. Garber, H.o., the followlng day. The doctor 
recommended hospitalization. Claimant stay ·d home and rested in 
bed, however . The following morning he ent ·red the hospital. 

Claimant has been treated with Serax anl Percodan. His 
dosage at the time of the hearing was appcoLimately equal to his 
dosage on initial injury. Or. Garber has r ,mained claimant's 
treating phys,ci~n though claimant has seen other physicians at 
defendants' J1,., ·tlon. Clai.mAnt rPfused delendants' request he 
travel to Minnesota foe treatment. Claimant. opined Minnesota 
was •a lnng ways and they do the sa111e procedure 10 Oes Hoines.• 
Claimant refused de(endants' request he see a vocational rehabilitation 
specialist in 1983. Claimant explained he 1,ad already seen two 
rehabilitation counselors and d1d not feel I.hat seeing a third 
would do any good. 

On ccoss-Pxamination claim~nt reported 1,c. Garber refereed 
hi111 to John 11. Kelley, M.o., in Oes Moines when claimant showed 
110 impcove111ent. Claimant fir st saw or. Kelley on Pebcuary 11, 
J980. or. Kelley advised clal111ant he could return to work by 
late Hac ch 1980. Claimant reports he tried to pull weeds at 
home and had severe pain and, therefore, d1,I not attempt a work 
return. In Hay 1980, or. Kelley ordered a n1yologram and subse:;iuently 
advised claimant to undergo 3 laminectomy. Claimant souJht a 
decond opinion from Richard~. Brand, M.O., in Iowa City. 
Claimant then was referred to William R. Boulden, H.O., and 
Thomas Bowers, L.P.T., by the insurer. or. Boulden apparently 
advised claimant by lett~c (Defendants' exhibit C) that surgery 
would relieve hi~ back pain and would give him a 90 percent 
chance to return to normal functioning. Cl~imant stated the 
doctor characterized the sur1c,y 1a explocal.ocy. Claimant 
explained he would c.sther live with his pain than have surgery 
•come out the way they have indicated it mi1ht come out." 

Claimant states he has not been able to return to work since 
his Oecembnr 4, 1979 inJucy. He remained on the employee's 
payroll with full brnefits through January 10, 1981, however. 
His benefits expHed January 30, 1981. 

Claimant has applied for disability benefits; he has consulted 
with state vocational rehabilitation; he has not consulted with 
Job Service or othe1wise sought employment since his injury. 
Cla imant undecwe11t evaluation at the Des Hoines Mercy Evaluation 
center. He consultrd with vocational rehabilitation specialiS t s JJJ 
at that time but refused defendants' request of a private 
consultation. Claimant has sought no schooling in the past year. 
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Be stated he considered registerin1 fo r a four hour per week 
gunsmithing school but did not do so since the school began the 
evening of the nay of the hearing. 

On redirect examination, claimant stated he feared surgery 
"would not come out." Defend;ints' objection to claimant's report 
of remarks made by his Iowa City ~octors as hearsay and his 
motion to stri ke that answer is sustained. 

Defendants' objection to claimant's que1y as to whether any 
examining physicians were opposed to surgery on the grounds that 
the best evidence regarding the medical facts is the medical 
records, is sustained. 

Claimant recited only or. Kelley has released 1Hm to return 
to work. Cla imant's hourly rate of compens .. tion was $5. 48 per 
hour . He worked a 45 hour week with 40 hou1s regular time and 
f ive hours overtime. 

On recross-examination, it was establisl1ed that claimant's 
exhibit 4, claimant's pay vouchers, do not 1eflect the number of 
hours claimant worked or the hourly wage patd claimant during 
each pay pe c iod. 

Barbara Ann Smith testifi~d in her husbnnd's behalf. She 
substantiated claimant's injury of December 4 , 1979, and that he 
has had pain since that time. She 5tated that before his injury 
date claimant did not indicate back pain. 

Todd P. Aines, Ph.D., was the fir5t witness called by the 
defendants. or. Hines is a clinical psychologist whose work 
emphasis is in industrial labor accidents. He w?rks in consultation 
with physicians and with the Mercy Vocational Rehabilitation 
Center and the Mercy Pain Center. Claimant's objection to or. 
Hines' oral testimony on the grounds it was an attempt to change 
the evidence contained in Dr. Hines' written report, is overruled. 
Claimant's objection to the doctor's testimony on the grounds 
c laimant was unaware the doct~r would be a witn~ss is also 
overruled. The record rev~al5 claimant originally intended to 
call the doctor .:i:=: il witness. 

Dr. Hines stated that psychological factors such as fear, 
depression and anger ag1ravat~ cla1mn11t 's pnin. He opined that 
the ability to work is highlt significant to claimant and 
claimant's fear of an inability to work increases claimant's 
muscle tension and therefore, increases his pain. Dr. Hines saw 
c laimant in four private counseling sessions from August 27, 
1982 to October 15, 1982. The doctor felt that, by the last 
session, cl aimant was not showing evidence of the depression 
ci ted in the earl ier Mercy Evaluation Center report and that 
claimant showed evid~nce of having formulat Pd a workable plan 
f or dealing with his life. Claimant apparently rejected both 
the idea of surgery and the idea of pain ce11ter treatment. 
Claimant wanted to star t a small town gunsm1thing business and 
put the whole exper ience behind him. The doctor then stated he 
had been somewhat uncomfortable with claimant's position since 
claimant at times protects himself with denial. Therefore, the 
doc tor opined that the test for claimant's •;tatus would be 
whether it remained stable over time. 

Dr. Hines opined that claimant's psychological condition 
stabilized in 1982. He stated that four pe1cent of claimant's 
fifteen percent functional impairment rating from Mercy related 
to claimant's underlying psychological problems. The doctor 
op ined that by Oct<1ber 1982, claimant had no functional impairment 
related to psychological problems. 

On cross-examination, the witness stated he had spent a 
total of eight hours with claimant and opin,~ that claimant's 
psychological reactive process regarding pain only emerged after 
claimant's December 1979 injury and its seq11ela. 

Hs . _Marian S. Jacobs next appeared for defendants. ~s. 
Jacobs is a vocational consultant who has appeared before this 
agency on numerous occasions. Her qualificntions are well known 
to the undersigned and set out in defendant~ exhibit l so will 
not be delineated here-

Claimant's counsel objected to this witness' presence in the 
hearing during cla imant ' s testimony. Defendant's counse l stated 
the witness ' inabi l ity to examine claimant prior to hearing made 
it imperative that she be present during claimant's testimony. 
Claimant had refused examination by the witness . Claimant's 
objection ls overruled. Claimant then objected to the witness' 
testimony as a whole. Pursuant to sec tion 17~.14(1), claimant's 
objection is overruled and the evidence is admitted for whatever 
probative value it may have. 

The witness described the channels she used to evaluate 
claimant ' s vocational potential as well as t he employment 
possibilities now available to claimant. She opined that 
claimant might find employment in small en~ine repair work s ince 
he lives wi thin the Lake Rathbun area. work as a sewer for a 
luggage manufacturer is also available in Corydon . The wi tness 
stated the company is willing to make adaptions for weight 
restrictions. Small engine repair work may also be available in 
Des Moines. Small engine repair would pay between minimum wage 
and $6.00 per bour1 the luggage job $5.50 . Gun repair would pay 
between $4.00 and $4.50 per hour. Self-service gas attendant 
would pay between $3.SO and $4.00 per hour. Claimant cou ld earn 
approximately $8,420 per year performing the limited aspects of 
auto repair he can perform. Claimant could also perform entry 
level office work paying between $3.35 and $5.17 per hour. The 
witness stated that these are realistic job possibilities for 

c laimant. 

Claimant objected to questions conce rni11'.J the witness ' 
opinion as to claimant's job possibilities ,1nd marketablP. s kills 
on the grounds of hearsay , relevancy, lack of foundation and 
untimely presentation of this wi tneas ' wr it ten r eport to claimant . 
The objections are overruled. From the record, it appears 
c laimant's own non-cooperat iveness contr ibu ted to the lateness 
of the report. 

The wi t ness stated that had claimant not been injured and 
r emained in his pre-injury wor k, he would now be earning approximately 
$5.47 to $6.73 per hour. The jobs claimant now could perform 
within his 20 pound weight restriction pay hetwePn $4.00 and $7 . 
00 per hour with an average wage of $5.95 pr•r hour. This is 
approximately nine percent less than claimant would be ea rning 
had he had no injury. The witness opined t ha t while claimant 
can no longer work as either a dragline operator, welder, or 
general l aborer, he has ma rketable skills in that he has mechanical 
aptitudes, good hand eye coordination and numerical s kills. 

On cross-examination, the witness admitted her findings were 
based on the limitations stated in or. Brand's deposition and 
those found through the Val par testing at Hr• r cy. She ack nowledged 
that her inability to observe claimant first hand was a handicap 
in preparing the report. The witness did not consider that 
claimant's primary problem is his subjectiv~ pain nor did she 
consider the effect of the drugs he must tale. 

Claimant was called on rebuttal. OPfenqe counsel objected 
to claimant's t estimony as to whether he haJ been told he was 
being considered for the job of foreman as hearsay . The objection 
is sus~ained. 

Claimant ' s exhibit l is c~rtain medical reports relative to 
claimant. Generally the evidence established claimant suffers 
pain in his back and both legs. James E. L~ughlin, H. O., 
diagnosed "a radicularopathy (sic) probably of the s5 (s.ic]' 
nerve root and most likely at his age due to back stra in, 
subsiding disc syndrome and advised a laminPctomy. A lumbar 
myelogram per f ormed in April 1980 revealed a defect at L5-Sl on 
the left. or. Brand opined that claimant might have a slight 
herniated disc, but f elt that, while later r.urgery could not be 
ruled out, that as of Hay 1980 consecvative treatment remained 
appropriate. or. Boulden noted claimant ' s s ymptoms were compatible 
with herniated nucleus pulposus possibly at the L5-S l level in 
the left side. Elect romyographic study of June 3, 1980 showed 
very mild suspicion of Sl nerve root pressure involvement on the 
left side. Thomas W. Bower, L.P.T., opined such was •not 
totally indictive (sic] of a heriatP.d (s i c] disc at S/1." 

A Jun~ 26, 1980 letter of or. Boulden to claimant states: 
In reference to doing su rgery on you1 back, the 

indication for doing surgery is to try a nd relieve 
your pain in your back and down your leg. tf there 
is a disc present, partial r emoval of this should 
give you a 90 percent chance of returning back to 
normal function with relief of most of you r discomfort . 
There is always that 10 percent chance Lhat the 
surgery would not benefit you but it should not 
make you any wor se and it should not le~ve you with 
any chance of paralysis. 

Therefore, in conclusion, the reason to enter in 
an operative intervention is for relief of pain and 
that is som~thing that you have to answe r in your 
?wn mind whether you can live with the ~ain the wa y 
it is, at the present time, or if you d~sire to 
have surgical (sic) to try and relief (~ic) the 
pain. We wou ld only take out only (sic) part of 
the disc and not the whole disc so that you would 
have a good functioning back if everything went 
successful (sic). 

A September 10! 1980 letter of or . Garber to whom it may 
concern states claimant is currently totally disabled , and has 
been since December 1979 and will be for an undetermined time. 
A September 23, 1980 letter of Dr. Boulden to Farmers Alliance 
Mutua~ Insurance Co. states the doctor's belief that lf claimant 
were in the right mental frame, surgery coul.d be beneficial to 
him. The doctor then assigns claimant a diKability of 10 
percent of the lumblr sp i ne and states this would be claimant's 
permanent partial impairment rate with or without surgery. 

A December 7, 1980 letter of Dr. Garber to Farmers Alliance 
recites as regards cl&imant: 

As far as his physical status is con~erned, he 
absolutely is in no shape to try to do any kind of 
work. I do not see how he is going to improve 
unless he has some surgical intervention to reliev~ 
the pressure on the nerve-root that is causing his 
problems. Until that is done, I think he is 
totally permanently disabled . 

Dr. Brand's clinical notes from his reexamination of claimant 
in 1981 note the impression that claimant suffers chronic low 
back pain but without evidence of nerve root involvement. A 
June 24, 1982 letter of or. Garber to claimant's counsel restates 
the doct?r's opinion that claimant remains totally disabled. 
Cla\mant s exhibit 2, likewise, is a March 11, 1983 Garber 
letter to claimant's counsel stating claimant's condition is 233 
unchanged and he is totally disabled. 



Claimant's exhibit J ls the ileposition, for. Garber ta l<en 
Apr il 29, 1983 on defendants' behalf. De. <iacbec expressed the 
belief that claimant fears he will be crippled by surgery and 
that claimant is concerned that no one can Jive him an absolute 
gua rantee that he is going to be 100 peccenl functional a f ter 
s u rger y. He stated pain is claimant's prim1ry limiting symptom 
and that this is his disabling factor. The doctor reported he 
had done no range of motion studie3 in assi1ning claimant his 
total disability rating. The doctor stated the eating was based 
on claimant's verbal statements and the docroc's knowledge of 
claimant's prior work history as well as th•· conclusions from 
the Mercy Occupl\tional evaluation r.<?ntec Report. The doctor 
stated the impairment rating he mJ:le does n••t reflect purely a 
percentage of functionitl impairment. The ducoto , 1-:l. 'lnwledges 
he doesn't know how to judge funcllonal lmp~lrment. 

Claimant's exhibit 5 ls a termination notice to claimant 
from Wayne County dated January 6, 1981 Claimant's exhibit 6 
is a statement of fringe ben~fits reclev-?d by full-time permanent 
county employees effective January l, 1974. 

Defendants' exhibit A thcongh E ~re medical reports duplicating 
reports in claimant's exhibit l. Def~ndants ' exhibit Fis an 
August 18, 1983 letter of Tod,J F. Hines, Ph . D., to defendants' 
counsel. The letter reports Or. Hines' findings as related in 
his oral testimony. Defendants' P.Xhibit G i s certain meilical 
reports relative to Dr. Garber's treatment o f claimant. These 
establish that claimant's left shoulder prol,lems 1wece not 
related to his low hack injury and that the Hodu1etic and 
Hygcoton were prt?scr ipted foe cl,1im,1nl 'u hy('ertcnslon and n<>t 
for conditions relaLed to claimant's injury. 

Defendants' exhibit H is the report 
eval uation Center concerning claimant. 
but concerns P.Xaminations made December 
logical report of De. Hines of December 

of the Medical Occupational 
The report is undated 
7-10, 1981. The psycho-
9, 1981 recites: 

Mc. Smith pr~sents psycholo~lcal patterns which 
a r e very likely significant in the causP and 
exacerbation of his symptoms, as well ac in hie 
understanding and acceptance of treatment options. 
He has a strong fear response which he ~ttempts to 
control through denial. His self-concept had been 
centrally built upon his ability to pecf~rm heavy 
wor k and to demonstrate hie worth and his masculinity 
through the successful display of strength and 
mastery of tools and machines. The loss of this 
ability through injury has generated a fear which 
paralyzes him; as he fears increas i ng pain and 
disab i lity he beings an acute focus to symptom 
monitoring which serves to heighten his pain 
expP.riencP, which then drives his fear higher and 
the process becomes c1rcular •... These p,ocesses are 
ceactivP to the accident and cP.lated sequelae dnd 
do not repr esenl a condition existing prior to his 
injury except for some latent Jnqer pot,•ntiated by 
these circumstances. 

Mc . Smith does have limited vocatlon~l training 
potential. He functions verbally near lhe low end 
of the normal range of intelligence, wilh low 
educational achievement and less than average 
capacity foe abstract thought. Logical ~roblem 
solving is not a strength. However, he does 
operate s<>lidly within the averJg<> rang•• of inte ll igence 
on P"rfor,nance measures of cognitive sk• lls. He 
has good eye-hand coordination and he c 1n analyze 
problem situati<>n when a trial and erro,, "hands-
on" solution mode is available to him. His numerical 
skills, particularly in concPpt as oppos ed to 
operation, are better than average. He is not 
academically oriented and he has avoideJ educatlonal 
situations as a function of his selC-imnge and as a 
result of school failure P.arller In his life. 

Under the "Evaluator's Obeervatlons," G. Patrick Weigel , M.A., 
notes: 

(Claimant) h~s an 8th grade education with no GED 
and no post-high school training. He is a non
veteran. He does have considerable work experience 
as a crane operator, and was evidentally (sic) ln 
line foe a bridge crew foreman JOb at the time of 
his accident. He impressed us as being very 
sincere and truly desiring to return to the world 
of work in whatever capacity he could. However, it 
is our impression that until something n,edically is 
done to resolve his back problem, return to woe!< 
efforts will be seriously hampered. 

The synopsis of the evaluation states claimant has a func
tional impairment of 15 percent as a result of his December 4, 
197 9 injury. Eleven percent of the impalement was attributed to 
limitation of motion and four percent to ag~ravation or development 
<>fan underlying psychological problem. 

Claimant's objection to defendants' exhibit J, certain 
letters to Ms. Macy Weibel of claimant ' s and defendants' counsel 
ace ove r ruled. The letters simply reveal that claimant refused 
detenditnts ' r equest that he s~e an independent vocational 
rehabilitation consultant after his evaluation at the Center. 

Defendants' exhibit I is the curricullum vitae of Har ian s. 
J acobs. Claimant's objection to defendants' exhibit Kon t he 

grounds of its lack of timeliness is overruled. Defendants ' 
exhibit K is the disability report concerning claimant prepa red 
by Mac ian s. .Jacobs foe Reha bi l itat ion Reso,1rcea. Of significance 
a re the post-inJury earning capacity rat1ngq given claimant. 
With i n De. Brand's limits, claimant is estimated to have experienced 
a nine percent decrease in earning capacity as a resu l t o f his 
inju r y. Within claimant's self-evaluated limits, claimant is 
estimated to have experlenced a 31 percent <leccease Ln ea rning 
capacity as a result of his injury. 

A~PLICABLE LAd AND ANALYSIS 

At the time of hearing, the pdrties indtcated that l\n 
initial dispute ~xtsts as ceg~rds the natuc and ~t<nl of 
claim1nt's inJury. Discernm~nt of the unre ,olved issue here 
requires a more subtle mind than th1t of th, undersigned. 
Claimant's petition notes that claimant's l vgs and back were 
affected by his 1njury. The evidence presented at hearing also 
establishes that clJ1mant's inJury manifest~ itself in back pain 
which radiates into his extremities. There is evidence Ln the 
record which indicates clalmant may suffer l psychological 
overlay with attendant severe subJ~ctive pain as a resu l t of his 
original injury. Such evidence doeo not pc,ponderate as to 
severity, however. Claimant's inJucy as est.ablished by the 
ccedlbl~ medical evidence conoists of a pos•ible herniated disc 
at the L5-Sl level. 

Next we must decide whether a causal relationship exists 
between claimant's 1nJury and his current disability. 

The clalmant has the burden of proving hy a preponderance of 
the evidence th~t the injury of December 4 , 1979 is causally 
re l ated to the d1sJbility on wh1ch he now b1ses his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516,133 "I.W.2d 867 (1965). 
i:Tiidahl v. L. 0. Boqgs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
possibITf,y fs[nsuff(cient; a probab i lity is necessa r y. 
Burt v. John Deere waterloo Tractor works, 247 Iowa 691, 73 N. W.2d 
1J~-<ffm. The ~uestion of causal connectlon is essentially 
withln the domain of expert testimony. Bradshaw v. Iowa Methodist 
Ho~i~~l, 251 Iowa 375, 101 N.W.2d 167 (P}'o61-

However, cxp~rt medical evidence must b•· considered with all 
other e~idence introduced bearing on the ca,,sal connection. 
Burt, 247 Iowa 691, 73 N. W.2d 732. The opinion o f expects need 
not -be couched in d" finite, positive o r une•tu i vocal language. 
so~dag v. Ferris ~~rd~, 220 N.W.2d 903 (Iowa 197 4 ). However , 
ffie expert oplnfon may be accepted or rejected, in whole oc 1n 
pa r t, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the find~r of f act, and that 
may be affected by the completeness of the premise given the 
expert and other aucrounJlng ciccumst~nces. Bodish, 257 Iowa 
516, 113 N. W.2d 867. See also Hu3selman v. Centr a f Tele~hone Co., 

261 Iowa )52, 154 N.W.2d 128 (1967). 

Cl aimant has sustained his burden of proving a causal 
connection between his injury and his disabtlity. While the 
medical evidence presented largely relates to claimant's cl i nical 
symptomatology and diagnosis and not to the question of causal 
rel a tionship, both claimant and his witness testified that 
c l aimant had not suffer ed disabling back ann leg pain before his 
inju r y. Likewise, prior to his injury, claimant had engaged i n 
meaningful employment and other life activl1.1es whlch his back 
pain now limits. or. Hines reported that claimant's psychological 
response which likely aggravates his subject.Ive pa i n developed 
af ter claimant's injury. No evidence was ptesented indicating 
claimant suffered significant back pain or life limitations 
pclor to his injury. lt is likely, therefore, that claimant's 
cu r rent disability relates to his December 1979 injury. 

Tlie nature and extent of claimant's ben<' f its must now be 
decided. 

An injury is the producing cause, the d1sablllty, however, 
ls the result, and it is the result which iq compens a ted. 
Bar t on v. Nevada Poultry Co., 253 Iowa 285, 110 N. W.2d 660 
ff9"!)ffi°-Diffe~ .;:- - i>ool~_Lumbec Co., 233 Io.,a 758, 10 N. W. 2d 569 
( 1943) . 

As c l aimant has an impairment to the body as a whole, an 
i ndustr i al disability has been sustained. Industrial d i sability 
was defined Ln Diederich v . Tri-City R_11_llway Co., 219 I owa 587, 
593, 258 N.W. srr;-~"Tf9"J"STasfoTiows:-"'IT-fs therefore 
plain that the legislature intended the term 'disabi l ity' to 
moan 'industrial disability' or l oss of earning capacity and not 
a mere ' functional disab i lity' to be comput~d in the ter~s of 
percentages of the total physical and mental ability of a normal 
man .• 

Functional disability ls an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but conside r ation must also be given to the 
Injured employee's age, education, qualiflc~tions, e xper i ence 
and lnabllity to engage in employment f or which he is fitted. 
~~son_~· Goo(}yeac-2,ervlce Sto r es, ·255 Iowa 1112, 1121 , 125 N. W.2d 
.<al, 2;,7 (1963). 

The disability ratings given claimant a re var ied . or. Boulden 
sta ted c l aimant had sustained a ten per cent funct i onal i mpa irment 
of the lumbar spi ne with or wi thout surgery. Me rcy ascr ibed 
claimant a 15 percent functio nal impairment and attributed f our 
percent of such to claimant ' s underly l ng psychol ogical probl ems 
which , contrary to Dr. Hines' testimony, appea red not t o have 134 
r eso l ved successfully at time or he aring. o r . Garber opine• 
tha t claimant l s totally disabled but admits his op i nion cannot 
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properly be translated into functional impairment ratings . Hs. 
Jacobs has opined that claimant's lost earn . ng capacity as a 
result of his injury is nine percent 1f De. Brand's restrictions 
ace utilized and 31 percent if claimant's self-imposed restrictions 
ace utilized. Wh ile not a disability ratio~, the latter is of 
some significance in determining claimant ' s industrial disability. 

Cl aimant has only a seventh grade education and no GED. His 
only specialized training is as a dragline operator though he 
also has functioned as an auto mechanic and a welder . He cannot 
work in any of these occupations with his current problem~. 
(That claimant's life restrictions might be reduced should he 
undergo surgery will not be determinative in reg 1c l t~ cla imant's 
industrial disability. Claimant's refusal to have surgery 
results from a sincere and reasonable fear o f its consequences 
and he shall not be penalized for it. See Stufflebean v. 
City of Fort Dod~~• 233 Iowa 438, 9 N.W:-i'a 7.81 (1943).) 

It appears that a number of claimant ' s ~kills and aptitude 
could be transferred to vocations within hi ~ limitations were he 
i nclined to so transfer them. However claimant is still a 
relatively young man with approximately one-half of his adult 
work life before him and such a skill tcanslec would serve him 
well. Yet, claimant's limited education and limited cetrainabillty 
and his continued pain may reduce his vocattonal opportunities 
despite those skills he possesses. When these factors ace 
weighed in balance it appears claimant has sustained permanent 
partial disabllty of 25 percent of the body as a whole. 

The parties have stipulated that cla imant's healing period 
ended October 20, 1982. Claimant 1s entitled to healing period 
benefits from his injury date until that date. 

Claimant's rate of weekly compensation must be determined. 
Section 85 . 36 provides: 

The basis of compensation shall be the weekly 
earnings of the injured employee at the time of the 
injury. Weekly earnings means gross salary, wages, 
or earnings of an employee to which such employee 
would have been entitled had he worked the customary 
hours foe the full pay period in which he was 
inj ured, as regularly required by his employer for 
the work or employment for which he was employed, 
computed or determined as follows and then rounded 
to the nearest dollar: 

Subsection 1 of section 85.36 provides that the weekly 
ea r nings of an employee paid on a biweekly pay period basis ace 
one-half of the biweekly gross earnings. 

Section 85.61(12) defines "gross earnings" as follows : "'Gross 
earnings' means recurring payments by employee to the employee 
foe employment, before any authorized or lawfully required 
deduction or withholding of funds by the employee, excluding 
irregular bonuses, retroactive pay, ovectim~, penalty pay, 
reimbursement of expenses, expense allowances, and the employee ' s 
contribution foe welfare benefits.• 

Industrial Commlsslonec Rule 500-8.2(85 ) states as regards 
•overtime:" 

The word "overtime• as used in section 85.61(12) 
of the Code means amounts due in excess of the 
straight tim~ rate foe overtime hours worked. Such 
excess amounts shall not be considered in determining 
gross weekly wages within section 85.36 of the Code. 
Overtime hours at the straight time rate are 
included in determining gross weekly earnings. 

Claimant received a wage of $5.48 oer hnur; he worked 40 
hours pee week at his regularly hourly wage and an additional 5 
hours at an "overtime• rate. The payroll warrants claimant's 
exhibit 4, establish claimant was paid on a biweekly pay period 
basis. Claimant may not be credited foe overtime amounts in 
detecming his gross earnings. Therefore, claimant's gross 
earnings are determined by multiplying by 90 his regular hourly 
wage of $5. 48 pee hour, dividing the result by two, and then 
determining the number of exemptions to which claimant ls 
entitled. Claimant't gross earnings under this formula are $246.60. 
Under section 85.61(10) cl«1mant's rate i~ determined by 
the maximum number of exemptions for actual dependency to which 
he is entitled under the Internal Revenue Code of 1954 and under 
chapter 4 22 The Code. Claimant has made no showing that his two 
minor children of his first marriage ace hi s actual dependents. 
Therefore, claimant is entitled to four actual exemptions only. 
Claimant's weekly rate of compensation is $158.74. 

FINDINGS OF FACT 

WUBRBFORE, IT IS FOUND. 

Claimant inJuced his back in the course of his employment on 
December 4 , 1979. 

Claimant ls forty-two 142) years old. 

Claimant has completed the seventh grade. 

Claimant has had infield training and is certified as a 
dragline operator. 

Claimant has worked as a manual laborer, a saw miller, an 
auto •echan1c, a bulk truck driver, a bulldozer operator, and 

welder as well as a dcagline oper 3 toc. 

. Claimant has had diffic ulty sit ting, ~tanding, walking and 
lifting since his injury. 

Claimant's healing pe~iod runs from his in j ury date to 
October 20, 1982. 

Claimat has refused recommended surgery to cor rect a suspected 
herniated disc. 

Claimant has not returned to wor k since his injury. 

Claimant was terminated by his employer January 10, 1981. 

Cl aimant has not r eturned to any gainful emp loyment since his inju ry. 

Claimant earned five and 48/100 dollars ($5 .48 ) pee hour and 
worked a forty-fi ve ( 45) hour week when injured. 

Claimant's earning capacity has been reduced by between nine 
pe~cent (9%) and thicy one percent (31 %) as a result of his 
inJury. 

Claimant has a functional impairment of fifteen percent 
(15%) of the body as a whole as a r esul t of his injury . 

Claimant ' s wee kly compensation rate is one hundred fifty-eight 
and 74/100 dollars ($158 .74). 

CONCLUS IONS OF LAW 

THBREFORE, IT IS CONCLUDED: 

Claimant has established that his injury of December 4 , 1979 
is the cause of the disability on wh ich he now bases his c l..lim. 

Claimant is 
from his injury 
whole. 

enti tled to permanent partial disability resulting 
of t wenty- five percent (25\) of the body as a 

THEREFORE, IT IS ORDERED: 

Defendants pay c laimant permanent partial disability benefits 
f oe one hundred twenty five (125) weeks at the rate of one 
hundred fifty-eight and 71/100 dollars ($158.74 ). 

. Defendants pay claimant healing period benefits from his 
in jury ~ate to October 20, 1982 at the rate of one hundred 
fifty-eight and 74/100 dollars ($158.74 1. 

Defendants pay accrued amounts in a lump sum. 

Defendants pay interest pursuant to section 85.30 as amended. 

Defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

Defendants f ile a final report when thi s award is paid. 

Signed and fi l ed this ~ay of Hacch, 1984. 

235 



BEFORE THC IOWA INDUSTRIAL co~~rSSIONCR 

------------------------------
BETTY ASHBR STARK, 

Clai■ant, 

va. 

VEGAS CORPORATION d/b/a 
CAMELOT CLEANERS, 

E11ployer, 

and 

LIV4AIR-HULOCK-CONOON COMPANY, 

Insurance Carrier, 
Defendants. 

I 

I 
I 

I 

: 
: 

Filc No. 509268 

~ P P C A L 

R U L I N G FI L ED 
AUG 30 1984 

DfA llllSIM i8t 

Clai■ant appeals [ro11 
deputy wherein claimant's 
denied. 

a February 15, 1984 ruling of the 
motion for imposition of sanctlono was 

Claimant's request for sanctions centers around the proposed 
medical report of Robert J. Roberts, H.O., Ph.D., which defendanto 
have filed notice of intent to offer into evidence at the 
arbitration proceeding. The history of the filings of the 
parties regarding this report is as follows: 

In a letter fro111 defendants' counsel to claimant's counsel 
filed Harch 22, 1983, claimant wao advised that defenda,,ts had 
engaged an expect in Iowa City a1,d, following receipt of the 
current medical report from clai11ant's expert, a time could bc 
arranged for the taking of the deposition of defendants' medical 
expert. On Hay 4, 1983 clai11ant filed o request for production 
of books and documents, and on Junc 18, 1983 defendants filPd a 
resistance to clai11ant's motion, contending that the requPsted 
11ateriala were not subject to discovery. On Hay 6, 1983 the 
partiee were ocderPd to update their answers to 1nterrogatorles 
and exchange medical reports by June 17, 1983. Neither party 
co11plied with the order, and on August 3, 1983 de[endanta ■ade 
application foe i11position of sanctions barring the evidence and 
teati■ony of claimant's medical expect, Hack Thoman, H.O. 
Claimant failed to respond to the application and to the aubsequent 
order by this a9ency extending the deadline and directing 
clai■~nt to produce the report of Or. rhoman under threat of 
sanctions. Following notice by defendants 1n September of 1983 
that clai■ant had at1ll not complied, the record was closed to 
evidence by or. Thoman. 

On December 13, 1983 defendants flied a not1ce of inte nt to 
o f fer the ■edlcal report of Dr. Roberts and on the f ol l owi ng day 
filed• eupplemental answer to interrogatory, add ing i nfo c■ati on 
on De. Roberta to clai11ant's request for authorities coneulted. 
On January 6, 1984 claimant filed supplemented answers to 
defendants ' interrogatories. On January 25, 1984 claimant moved 
foe imposition of aanctlone and protective order excluding 
evidence and testi■ony by Dr. Roberts for the reason that 
defendants had concealed hie identity and the substance of his 
evaluation. Defendants filed a resistance on Februa ry 3, 198 4 , 
and claimant filed a reply on February 10, 1984 . tn a ruling o f 
February 15, 1983, the deputy denied claimant ' s motion tor 
sanctions. 

On appeal, claimant requests that thP evidence of Or. Roberts 
be excluded or, in the alternative, thot the bar to evidence 
from claimant's own medical expect be removed. The question of 
or. Thoman'• participation in the actior, has been fully considered 
ln two previous rulings and again on appeal. It viii not be 
reviewed. 

The record reveals that as early as Hacch of 1983, claimant's 
couneel wae advised by letter that defendants had engaged •an 
expert in Iowa City• and that arcangPments could be made for the 
taking of his deposition. If claimant did not avail hPrself of 
this opportunity to depose the expect, neither did she, In the 
eneuing months, file a motion for production of the expert's 
report. Claimant now argues surprise and active concealment by 
defendants of the identity of the expert and the substance o[ 
hie evaluation. tn the absence of evidence in the record that 
claimant at any time after March sought to discover the expert's 
information, claimant's contentions ace without support. 
Although defendants filed the updated interrogatory just prior 
to the scheduled hearing, so did claimar,t. tn fact, the discovery 
proceedings have been characterized by foot-dragging on both 
sides when agency directives have sought to hasten the progression 
of the claim, and the comments by the deputy of the dilatory 
tactics evinced by the parties are well taken. OPspite claimar,t ' s 
allegations to the contrary, there is 110 evidence of bias or 
prejudice on the part of the deputy. Hoc actions were propPr 
and hac ruling ls appropriate. 

TH8REFORe, the proposed ruling of the deputy la affirmed. 
Claimant ' s motion foe imposition of sanctions and protective 
order ls denied. 

Signed and filed thls ~ day of August, 198 4 . 
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ltlTRODUC'rlO I 

This 1s a proceeding 1n cev\Pw-reop,,n1ng brou9ht by Jcffr,.y 
K. Stevens, claimant, against John Ho1rell 6. Company, J self
insured employee, [or the recovery of further benPftts as a 
result of an 1nJury on 0PCCfflbPr 17, 1980. A heac1nq was held 
before the undersiqned on Hay 29, 1984. The case was cons1der1?d 
Cully aubmittPd at the conclusion of the hearing. 

The record consists of the testimony of claimant and Dennis 
L. Howrey1 claimant's exhibits l through 4, 6 and 7: and d~fendant's 
exhibits A and O. Defendant's ob1cct1on to claimant's exhibit 5 
1s sustained for the reason that exhibit 5 was not timely 
exchanged and delivered to the defPndant as required by Industrial 
Co■misaioner Rule 500-4.17. Claimant's motion to reopen the 
record 1s overruled. 

ISSUES 

The 1sauee pceoented by the parties at the t1me of the 
hearing are whether thece is a causal rP\at1onship between the 
injury and the d1sab1lity upon which the claimant 1s basing h1s 
claim; the extent of temporacy total or healing pertod an1 
pe rmanent partial disability benefits to which he 1~ entitled; 
and the claimant's rate of compensation. 

EVIDENCE PRESENrEo 

Claimant testified he is married, has t wo children and 1s 29 
years of age. He is a graduate of Estherville High School but 
has had no additional training other than some brief t ra ining as 
a mechanic foe John Deere and Company. Claimant stated tha t he 
started to work for John Horrell , Company at Estherville, Iowa, 
1n August of 1974 . He advised that he has been employed in a 
number of positions with John MocrP\l • Comp, ny and was so 
employPd until the plant closed 1n 1982. 

Cla1• ant reported that he ~a ~ work1111 1n th• hon1n1 room lt 
J9hn Horrell , Company 1n DecembPt of l~~o. He ct1ted that he 
began to notice lncreas1nq pain 1n hlS rtqht and loft wrist ~,th 
the greater patn beln~ 1n the r1ql1t wriot. He aiv1~•J that on 
OecembPr 17, 1980 he reported this matter to his lorcmJn, Dan 
Lloyd, ond the company nurse. lie Hltl?•i th:it h" wJS ref.,rred to 
the compony doctor who prPscr ib,,,J m'•llc 1t ion an,) soak1n1 ot th• 
wr 1st. When this fa lied to help his •11tu ,1 10n, he requ.-,t.:irl 
P"rm1asion to BPCk his own phy-i1c1an w>-,., 1 lv1sod th 1t .:\ llm.,nt 
consult a apPcLal1at. Claimant test1t1c•I that pursuant to this 
advtcP he consulted William Follows, ~.D., an orthopedic surgeon 
in SpPncer, Iowa. 

Claimant furthPr testified th~t 1n June 1981, Or. follow• 
suggested that he take five to six weeks off work to 11ve h1s 
wrist an opportunity to hP,t. He st1ted that he wa~ off work 
from June \2, 1981 to July 19, 1981 dur1nJ which time he cece1ved 
work••ro' compensation benefits. C\Hmant 111,ltc,lt"d that h<' 
returned to work but continued to be both~red with the symptoms 
soon after h l s return. Ago1n, h1& right hand was causing him 
more problPmS than his left. He stated th~t hP wor ked until 
Auqust 10, 1981 

Claimant advised that he returned to or. fo l lows and on 
August 14 , 1981 De. Follows performed surgery on his right wrist. 
Claimant testlf1Pd that he wns off work until September 13, 1981 
durinq which time he ceceived workers' compensatlon benefits. 
Cl a imant testified that he returned to wor k on September 14 , 
1981 with a wor k restriction. Claimant said he was not to be 
doing any type of knife work but his forem an placed him on this 
type of job anyway. Claimant stated that he was 1n fact unable 
to continue with this type of Job so he spoke with t he personnel 
manager who had him removed from the knife job. Claimant ddded 
that he re t urned to work on September 15, 1981 for a half iay 
but had to qu i t to go see the doctor. lie was ag111n oCf work 
from September 17 to October 4, 1981. Claimant said that he 
returned to work und~r restr1ct1on on Octobcc 5, 1981 and 
continued with the restriction until December 15, 1981. At that 
time claimant suffPrPd an unrel1ted 1n1ury and was again otf 
work until April 25, 1982. He said he returned to wock on Apr •• 
26, 1982 for t wo wPeks and then took his vacation. ~t thP ~nd 
ot the vacation the John Mocr.:ill plant w1s closing and c l aimant 
was given the option to take a layoff, qo to Sloux Fal l s, so,1th 
Dakota, o r take hie severance pay. 

Claimant reported that he continued to have probl ems with 
his lof t hand so or. Follows scheduled a second s urgery on t he ZJ6 
left hand. Claimant indica t ed that the de fendant objected to 
the second surgery and requested a second opinion . Claimant 
ddvised that pursuant to request he was seen and exom1ned by W. P. 

--



[ 

I 
Coone"/, '1.D., ~t thl' thyn Cl lnic 1n II h ,t•r, '11nn<'&Ot~. 
Cl,1111 , nt rc•vo<ilerl thH I rr ult of Id 1:rin111 ,tton ,t th'l 
,.ayo Cl l nic a controver:;y <:nnuc i Int, •n the- doctor,; ovnr 
wh" t h"r o r not 1 oocon<l ourqecy 'lho•1l t h•• p<:>r(ormcrl, Cl.llmint 
adv ls,.d t ha t even tu,, l ly II o,.cond i.nr Jery •uo prr for1111•,i 1n /\pr 11 
1981. As a rPoult of this surqrcy, clnlmJnt Stlt<'rl he was 
una b l e t o work from Ape I l 25, 190) to June 2,;, l<l8J. During 
this tl11e clal111<1nt r.titcd h,. wna.. un 1hlc to rec 1 ,,. unell'ploym~nt 
compensation due to his 1nahll1ty to br 1rt1f1ed Cor ,.mploy~rnt, 

Cl111111ant te11t1f1ed thnt he ,ppl 1c! to the John llorr~ll pl;lnt 
foe employ11ent in Au9u11t of 198J whc-n It w1s reop,.n•rl, l>ut he 
was not rehired. H" ..idv111cd th ,t oth,.ro had b•• , 1 111 •d who 
had taken their severance pay. Claim nt GtJt~d thilt he mad" 
employment applications at numerous locat1ons in thr no r thwest 
lowa area but did not obtain employment until february 1984, 
Cl a imant stated that he in prcnrntly ,.mployed ,t the /\rts wly 
~anu facturlnq Comp,1ny on a {ull-Lt~e bas10 but doen miss a 
constdor ablc amount of work du,. to continued problems with h1s 
wrists. Claimant advisc<1 that h,. cont1nu,.s to be und"r ~Pdical 
care. 

Claimant tPstlficd that prior to his inJury he w3s actively 
lnvolvPd In a number oC act1v1t1es 1ncl11l1nq bowl1n1, softball 
and other sporta. llc, contend"" that sine" his injury h•• has 
been unable to cnq,qe 1n th,.so actlv1t1 ~ ,nrl st~ted that he 
often ouffors from pain 10 his wrists. CIJ1m nt did admit th~t 
a l nc~ hlo Injury he has bncomc a mrmb c uf a ~kl patrol at 
Hol1<1ay Mountain. 

OPnnls L. Howrey tostifod that ho I& the personnel manaqPC 
t or John Horrell , Company and h10 been ~ ith the company {or six 
years. He 11t~tod that clulm,nt was not rehired because of prior 
problems with his work performance and not becaus,. of the carpal 
tunnel syndrom" whtch ho h :t suff rc,i. lie st'ltod that the 
prtmary rcaoon tor the comp~ny's dccls1on not to rohirc, the 
cla1m~nt wa s clatmant'II poor attitude lt work and the larqP 
nu11bcr of Job chan91>0 which cl 1lm1nt h1I requPstod over thP 
yc,Hs. Hr. Howrey dv101•d that cl 11m1nt h<l1I t 11,.d I complaint 
with the Iow11 Civil RiJhto Commtssioo 1n n r 6 sult of their 
decision not to reh1re him cl dmin1 Jiscr im1nat1on on the basis 
o f his handicap. 

Hr, Howr ey testified that clalm\nt first reported only a 
problem with his right hand In December 1980 and that no complaint 
waa made regard i ng tho loft hand until August of 1981. He 
f urther testified that claimant's comp~nn3tlon rate was based on 
the 1) weeks prior to the <llte claimant first was off work as 
the reeult o f hl11 lnJuries .:ind that holid,1y pay paid to claimant 
dur i ng the 1) weeks was excluded In calculating the average 
wee kly wage of the clatm3nt. He statrd tnnt claimant terminated 
hie ea ploy~ent with John Horrell~ Company on ,.ay 28, 1982. 

ClHlll'lnt xhlbit!I 1, 4 1nl 6 11 Ill n•l1·11 r•po1t l1om 
Dr. Wtlll,1111 f'ollowg, In l lt>tl r '" J lnl( •• 1 111.l tn ·I llll,lnt' .. 
attorney, Dr. f'ollow st,it•o Lh.:it ,,, f1r,;t aw th• litmint 1n 
June 1981 at which time cl1.11m1nt IJJ l l tho•• monlh history of 
probl&•s wi t h numbneos 1n his hinrl'l, 11or • 1n th•• t l')hl honJ than 
the left one, A diorino.,ls of cup.:,\ tunn •l -.yn<11 ,m<> wis m.>de 
.tnd when conservative tt otment r 11 \NI tt1 , ·ht •vr- .:in ,pprupr ttl e 
<1r,;1rcH, of col le{, surq •1y wna p, ,Corm rl on /\u1us1 14, l9'H to 
decoraprooo the mod11n and ulnJr nerv l.:iamont .:,pp.:ir~ntly 
11 , ie" oatla ( actory recovery with omc> Jtfl lculty ahortly ofter 
he returned to IIOtk; hOIICV r. the ymptoras '1rl11.l11,1l ly subsi led. 
l'lccordln1 to the ropo, t, cl,llmlnt rc>port<' I in Novcmbl)r l'Hll th!lt 
he w11D aut!oclng fro111 l111llH sympto on the ll'>(t ~,1'lt. Or. 
rollowa recommended a seconJ sur~~ry {or !r-compre,;slon of the 
11edlan nerves on tho lelt1 however, second op1n1on w.:is obtalned 
prior to eur9ery. As a rPsult of the occond oplnion,ourq ry ~os 
delayed until April 1Q8). ~1nolly claimint's exhibit l 1s an 
lnaur.:ince tor ■ sl3ned by Dr. folio - , • hlch ,;t tes that cl11mant 
as euff~r1n1 {com a 10 peccr-nt lepalr ent to the rl'lht h1nl nnd 
Liv" pe1crnt i11p 1r dnt to tho l<:(t l1onl. 

Cla111a ,t'a exhibit) contains 11edlc1l reports fro• W1ll1aa P. 
Cooney, fl .D., an orthopedic sucqcon - 1th the 1t11yo Cl1n 1c in 
Aocheater, ,. lnneaota, dated J11nuary 6, Uay 27, and August 26, 
1982, tn hla report oC January 6, 1982 Dr. Cooney relate~ 
clal•ant's h i story o( problc•s with h1& rlqht and 1 ft we 1st. 
Accordln~ to that history, cl lm~nt's problem with his l ft 
11rlat did not begin until ahoctly after th aur9ory on his right 
h n<i in Septc•ber 1981. Dr. Cooney opined that cl lmant h11d a 
wor~-•tress overuse aynJro■~ a(tectin~ both the right and left 
wrlsta. He believed that th~ • rp~l tunnel r lei~ ~rfor•ed by 
Dr. Follows obtained a re11sonably ~ood result. l -~• his 
opinion that the 11ostly 11 ely c11use o( c\~imant's problems w~ce 
the --ock he pcr(or ed for John K~crell , Co pany. 

Or. Cooney'• letter o{ Kay 27, 198 reporto on a follo - -up 
e•oalnatlon of th cla1& nt on Kay l), 1982. At that time 
clol■ant w & contlnulM to auft r with pain in bOth hill le(t end 
rl9ht wrlstsr ho- ever, he waa still ~Dr,lng (or John Morrell , 
C pany. Dr. Cooney reco ended o the clai■ant that it wDuld 
be necesaary for hie to chen~e his vDrk ~ctlvltl s because 
contlnu d e■plO),. nt ln the nn r which heh d been eaploye~ 
would reault in continued sy pto s. le 1nd1c ted tnat conserv tive 
treat■ent ahould be continued. 

In• letter dat d ,u9uat 26, 1982 to Dr. roll s, Dr. Cooney 
again e • resaed hla opinion that clai nt would best beneflt fr 
conaer~atlve tf et nt •• opposed to surgery. Bed d edalt, 
hovever, •hat l( the cl 1-.nt failed to reapond to conservat ve 
treat■ent then •~rg ry s~ ul once again considered as a 
poaa tbi 11 t.y. 

Claimant's ~xh i b1 t s 2 ~nd 7 ,r,, ,·>pl'', ot rrports from John 
J , Doughe rty, 11 .0., Jn nx-,min1nq l'hY 11 ·I ,n on hch,d ( o f the 
<'mpl oye r . Or. Doughe r ty e x,1m1nc<I cl ,1,ninl (o l low1ng hi s ( tCs t 
su rge r y on t he righ t h.:ind c1nd <'st11n1t,.,:1 thJt c l .:i1mant had ln 
appr o x imate 10 pe r cent impa1rmPnt to th<' r ight upper e xt remity 
as a resul t o f the 1nJu ry. Dr. O?u~h~r t y e x~m i ned c laimant 
prior to t he ca r pa l t unnel rPleasc on thn le ft wr i s t c1 nd thus no 
op1n1on is e xpressed as to thr- function,! 1mp,1 i rman t on the le ft . 

APPL I CI\OL£ I, \,-1 

Claimant has t he burden o f pco11n1 h/ 3 preponrl~r~nce of tha 
ev idence that he received ,>n 1nJury ..,hi.:h JCOsc 111 ol .ind 10 
the course o f hls employment. McOownll v. Town of Cl ar ksv1ll~, 
241 N. ,1 .2d 90 4 ( t o wa 1976); Huss~lm~'l=~~-Contr'Il.~T•!feeh_one Co,, 
261 IOW3 )52, 154 N. W.2d 128 (1967), 

rhe claimant has the burjun of prov1nJ by l prcpondnr1ncc ot 
lha PVI lence that the lnJu r y IS r, uni 1·, ["lated to the d10Jbl I tty 
on which he now b.:ises his cl.:1111. no,ii,;h v, f1sc-hcr, Cnc., .!57 
Jo w.:i 516, 13) N.W.2•J 867 (1965). ~~•!•~l!~-•0:..3~-=·0o']gs, JJ6 
Iowa 296, 18 N. W.2d 607 (19 45). A pOS'llbll tty IS insuf(1~1ent; 
a probability 1s necessa r y. Ourt v. ,John oc_•re ,-1 ,,terloo Tractor 
,lur ks, 247 Iowa 69 1, 73 N.W. 2:IT)~-( f<l'S'>f. The -qul'Gtion ol ---· 
c1usal connec t ion 1s essentl~lly w1th1n t he dom.:,1n of e xpyrt 
test 1mony. Br ldShaw v. low1 '1<"thon1-:.t ll•H\H tal, ~i; I IOW.) 375, 
101 ~.W.2d 167 fi960f.---··· ··--· ·--

llow,•v"r, c,xpert mPdtc-,11 "'Jld•'nc,• m,, t hr ,·onntdl'rNI w1tll ,lll 
other evidence introduced bo1r1n1 on th• c~us,t connnrt1on. ourt, 
247 Iowa 691, 73 N.,'1.21 7)2. Th~ •>1•101011 of xp,•rt,; neel 11<1t h" 
couched 1n def i nite, posiLivl' •'H 1111•:1u1vo~~1 lanqui<:Jc, SonJJ'l_ v. 
Perris Hardware, 220 N,\'1.2d 'JOJ (I Hl3 19'/4). The '!Kpert op1n1on • 
may beacceptPd or rl"j<'cte<l, an wh,11' .,, Ill p,Ht. by the tr ICC 
of fact. Id. 'It 907, furthnc, th• wn11ht to ba q1ven to 1J11ch 
.ln op1n 1on1s for the ( 1n'-1,•r -,( [Jct, m1 • hat mJy bt- .lfC.?cl~•J 
by the compl<?teness of the p, ••mu;" 1,111,,.n the " 1tport l'\nd -otti•, 
i.ucround1ng c1rcum-:;tanc,!S, floJ,-.h, 2';7 i-;> .., .> 516, IJJ N.11. !J aG7. 
SeP .llso ~sselm~n, 261 row.:, ·3,;2--;-15 4 N.,-1. 2d 128 

ThP r 1ght of 3 wor ker to rec,,i ,~ compan»nt 10n for in1uc 1es 
'11Jst11n,•d which arose Qllt of ,in,1 1n th" c:o•H:iP of rmploym•nt 1n 
s t a t utoay. The st.Jtllt<' conft>rr1n•J th1.; r19ht c.:in also fix the 
a ~ount of compensation to be pJid f or <i1f{Pr~n t ~pecif1c 1n1urieo, 
and the employee 1s not entitled to compnnn,1t1on ex~ept as 
provided by the statute. ~~e~~~~~-~~~• 222 low.:, 272, 
268 N. W. 509 (1936). 

I f a claimant contends he h~:i 1n1ustcial d 1sab l l 1ty he h.:is 
the burden o f proving his injury results 1n an ailment e x tending 
beyond the scheduled loss. Kett~~-~- _s~~~~~<!_L,.w1s_:oal Co., 
256 low,1 1257, 130 N, W.21 667 (1964 ). 

/In 1n1ury t'> the WrlH I 11 1111 •lat ,I\ t ,. 1 ill II JIii 

ulna) 1,; co111p,•ns.:1bl~ .is JI! •111111(, ,, 1,1,,t 1n1 ,.,w, iH"<'rn' 
Compr>nintlon L,w. l1m •1. 'It II ,nl 'l1n1I t I 1rl'IJ, II lril1,Lrltl 
Comm1sa1oner Report ·1 4 t" I 1'>31). 

• ·rhe basis of compen:Jlt1on .. ta,11 h~ •h•• we,.kl/ n,,rn 1o;s o l 
the tnJured employnr. ,,t the time ,r lh• lnJury.• (S• ..:.ion 85.)6) • 

Section 85.61(11)(12) st1t~a: 

•~endahle "J<ll\ 1¥; ••Hn1n~s• 1; I h 1L 1 <111nt ro
miln1ng a(ter""payrofr-ta< ;, H" t, 1111 •1 r, t frum JIOIIS 
we•kly earnings. 

"Ccoso ear~tng~• mPans rncurr1n1 p,ymnnts by 
employer to the employnn fo1 nm,lllym,.n•, onfore any 
, uthorlLed or l,twfully 1oqu1r, I I l1ct1011 or 

-.., ithholdlng of (un<is hy thr- ""'Pl (nr, oxcludl•IJ 
tcre9ular bonu11eo, r,.troact1v, pl(, -,v,.rt1111•, 
pen.llty poy, re1mb•1Cll!'ment of •xp•ns"J, exp1>ns,. 
allowances, 1nd the 0111ploynr •, • <1nt r 1hution for 
welfare beneflts. 

Section 8 4,3 4(2)(1)(&) st,tca: 

Such co■pcns.:it1on sh1ll be bau •,t ,,pvn th,. e x tent of 
such d111abil1ty an~ upon the ba ,1~ of n19hty 
percent per week of the c•ployce's a~nca1e • Ce~ly 
spendable earn1ng11, but not ■ore th.:in, w1>e~ly 
benefit aaount, rounlcl to the nearr>&t dollar, 
equal to ai xty-one and one-thiri percent of the 
state average wr.ckly wage paid •mployr.ea as detcralned 
by the Iowa departaent o( job service un<ier th,. 
pcov1sions of section 96.) and in ~lf<:ct at thn 
tl■e of thP injury, provided that es of July l, 
l975r July 1, 1977: July 1, 11711 and July 1. 1981, 
the ■axl•u• - eckly benefit a ount :ounded to th 
nearest dollar shall be ln~re,1sed 110 that It shall 
equal ninety-two percent, one hundred t • enty-two 
and t wo-thirds percent, one hunjced tifty-tbr"e ~nd 
one-thir:I percent, and one nundred eighty-four 
percent, ce11pectlvely. of the state aJerage - eekly 
vage as determined abover provided that no e ployee 
shall cecelvr- os coapena~tion le I than thirty-al~ 
doll•~• per veet , e xcept if at the tl e ot his 
lnju1y hlG earning• are leas than thirty-ala 
dollars pee Jee\,,, then the weekly co pensotion JJ7 
ahall be a &us eq~al to the Cull a unt of hla 
veetly earn!~•• and Cor all cases of per-.nent 
partial dlaabllity such co,&penoatlon ahall be patd 
as foll •· 



For the loss o( .l h,w:I, .... •.•,;Iv ·•np,.n;Jtion clurtnJ 
one hundred ninety w•PkR. 

The loss o f both arms, or both 1111 I!', ,H holh f,:,ct, 
o r bot h legs , or both eyes, <>t lny t ,1<1 thereo f, 
ca usecl by a single accident, sh3l I •~qua l f i ve 
hundred weeks and sh~ll be compen5ll~cl 15 such, 
however , if said employee 1s 1>ctmJn•1ntly and 
tota lly disabled he m3y be e11t1tlPI to <>en0f 1ts 
under subsection 3. 

Cl a imant all eges in his pe t 1t1on 1nj11ries to ht; arms a nd 
wrists on December 17, 1980. It 1s cleJr, howe ve r , f rom t he 
(irst report of inj•HY filed in this •n11 tcr a nd f rom the hi s tory 
g i ven to the doctors by the cla1mJnt that the December 17 , \980 
injur y 1nvolvecl only hi; ri,Jnt lnnd. The grea t e r weight of t he 
ev ide nce pr esen t ed indicates the cl~i,nint did not ha ve a ny 
p roblems with his l eft we ist unt i I llov<••nher 1981. Thus , each 
injury must be dealt with separat~\y 1.1tner than as two 1nj11r ies 
occurring s i multaneously. The iniury to t he le f t wrist w,1s 
tried by t he consent of the parties 1nd ••n prejudice r e s ults t o 
def endant f r om considerin9 t~em separately. The r11R t isRue 
involves the injury to the eight wrist on December 17 , 19 80. 

Although the defen1ant argue5 that the claiman t 's ra te o f 
compensation should be calculated from the da t e he wa s fir s t o ff 
work as a result of the injury, the cod~ is quite c l ea r i n 
s tat ing t hat the rate of compensation shall be ca l cu lated f rom 
the time of t he injury. I n the in5tanL case the i nJury t o the 
eight wri s t f i rs t mani f ested itself on December 17 , 1980. 
Accord ingly t he r ate of compensation shou ld be cal cu lated based 
o n t he 13 week a verage immed i a t ely prior to Decembe r 17, 1980. 

-

In addi tion , i t is clear that claimant 1s ent itl ed to have hi s 
holiday pay calcula t ed in determining the ra t ,:, of compensati on. 
The ho l iday pay is a regular recurr 1nJ p3ymen t a nd not a n 
ir regular bonus nor could it be term~~ overtime or p r emium p~y. 
Accor ding l y, claimant is correct in his Jssertion tha t the basi s 
of his rate of compensation should be the lJ weeks pri o r t o h is 
injury o f December 17, 1980 and that the holiday pay he r eceived 
du ri ng that per iod of time should be included in calcula t ing the 
a ve r age. Cl aimant 's average weekly wage t hen immedia tely prio r 
to his injury is $500.38. The value of claimant's f ringe 
benefits shou l d not be included as the fringe bene fit s a ce no t a 
pa r t o f claimant's spendable earnings. Cla imant' s rate o f 
compensation is therefore $291.61 based u pon the wo rke rs' 
compensation benefit schedul e of July l, 1980 and fo ur exempt i ons. 

Cl a imant has established a causal relations hip between his 
injury of December 17, 1980 and the pe r l'la nent partial impairment 
that he now has in his right wrist. Although Dr. Dougherty 
found an i mpai r ment to the right uoonr 1xtrem1ty , J r~a t er we ight 
wi ll be given to the treating physi~1ln, or. Fo l lows , who found 
that claimant's 1mpa1cment was to Lhn rlJht ha nd in thn amoun t 
of 10 percent. 

The r ecor d es t ablishes that cla1mant rece iv ed a n in ju r y t o 
h i s le f t wrist in Hovember of 1981. /lo; with the right wr 1s t , it 
was Dr. Cooney ' s opinion that this inJUC/ was the resu l t of 
claimant's work and overuse of th" wrist on the j~b. The re is 
little evidence regard1n~ the causal celat1onship between the 
inJury and the d i sabili t y of five p,•1,.,•nt which or. Fol lows 
noted on the insurance form. In Lh1s case, howe~ec , c l a imant's 
lay iestimony can be relied upon to establish t he causal connect i on 
when viewed on the record as a who I" and ·.,i th the comments o f 
the t reating and examining physic1,ns. The greater pr obl e m in 
connection with the left wrist injury 1s determin i ng t he heal ing 
period as a result of the injury ,nd :;ubsPquen t surge ry. There 
is absolutely no medic3l evidenc~ which establish~5 that c l aiman t 
wls un1l>l<: to work 1-; ·l result of th•• 1nJ1HY or th,. <:•l°Vi•~•J ,cnt 
surgery. It 1s apparent, however, Pven to the most casua l 
oh:;•!CV•!l that claimant must have to,;t :;om<' tim•s from wor k a:; .1 

result o f the injury and surgery to h1s left wri st . Claim3nt' s 
con t ention was that he was unal1le to wor k from , Jrtl 25, 198 3 
unti l June 25, 1983. No explanation has been o f fered as to why 
the hea l ing period on the left wrist was greater than tha t on 
t he right even though the 1mpa1rment to the left wr ist w3s les~ 
than t hat o the right. /\ccord1n~ly, clJ1mant will be allow~d 
healing period benefits foe the left wrist for the sa me pecl<>i 
of time that h1? was .Jllowe,I benefits for the right wC1st , a 
period of four wee ks and four days. rhn f1ve percent 1mpa1rmcnt 
rating given to claimant's left han<l by Dr. Follows 1s i ndeed 
lacking in sev,:,ral respects partic11\,Hly with respect to h i story 
or the basis upon which the ratinJ .. as maje. Defendant, however , 
staL,:,d 1n their brief .that claimant shoulJ be paid f 1ve pe r cent 
for the i11paicment to tho> \nft w, 1Rt .:in1 1t will be so order,,d. 

Claimant has failed to :;ubm1t any eviJ~nce on which to bl&" 
,, ·ompnnsat1on r1tC' fnr thn 1n1ury to th~ t,,ft wr 1:;t wh1d1 
occurred in Novembbr of 1981. Defcndlnt did present exhibit~ 
which contains th-? 13 week av,:,r,lJC for clJim,1nt f,,r the pP.cio.l 
prior to June 13, 1981. Sine~ this 13 week average 1s closnr 1n 
time to the date of the inJucy th~n Lhe 13 weeks found in 
oecemb~1 of 1980, it will be aiopte~ to determ i ne cla imant ' s 
rate of compensation with re~pnct to the injury of the l~ft 
wrist. Accordingly, the 11 week Jverage foe the November 1981 
inJury to the left hand will be founj to be $ 430.67. Thus bar.ed 
upon the wor kers' compensation benef1t scheduled ia t ed July 1, 
1981, claim1nt's rate of compen;Jti?n ~,th respec t t o the left 
~r1st inJury is found to be $258.50. 

WHERE FORE, IT 1 S fOllNO: 

1. On December 17, \')80 ,•1 iim 1 11 t so t fer ed an in ju ry to his 
right wrist while at work. 

2. Claimant h1d •·nn t inu1ng p roh l uma with his right wr is t 
which caused him to be o ff work fr om J unn 1 2 to July 19, 1981 
during which timP. he was pa id wor • ?r·; ' ("Omp,:nsatio n at the r.~te 
<> f $286.11. 

3. As a res ult of i n3u ry and con t inued pro blems , c l aima nt 
underwent carpal t unnel s urgery on h i s ri ght wr i s t on A119us t 14 , 
1981. 

4 . As a re sult of his inJury ancl the surgery o n h is right 
wrist, claimant was off work from AUJU~t 13 t o September 11, 
1981 during whic h time c laiman t was pain wor ker s ' compensati on 
at the rate of $286.11. 

5. Claimant's in3u r y and s ubseque n t su rgery to his righ t 
wrist ~esulted in a permane nt impa irment to hi s right hand o f 10 
percent. 

6. Claimant's average Jcoss weP kl 7 wage in the 13 wee ~s 
prior to his injury of December 17, 1980 was $500. 38. 

7. Claimant is marriej a nd has t wo ch ild ren. 

8. In November 1981 cl a ima n t 5u ( fered an in jury t o hi s 
left wrist while at work. 

9. Claimant had continuing pro blems with his left wrist 
which resulted in carpal tunnel s u rge ry t o his l e ft wrist on 
April 28, 1983. 

10 . As a result o f ~1s in1ury a nd s urg~ ry o n hi s l e ft 
wrist, claimant was unable t o work fr om llpril 25, to May 29, 
1983. 

11. Claimant's injury and subsPquent s u rg ery of his l e ft 
wrist resulted in a permanent impairme n t t o the left hand of 
five percent. 

12. Claimant's average gross W"ekl y wage in the neares t 
known 13 weeks prior to his injury of November 1981 was $430.6 7 . 

CONCLUSIONS OF LA\'1 

WHEREFORE, IT IS CONCLUDED: 

On December 17, 1980 claimant cecc1ved an injury to his 
eight wrist which arose out of a nd in the course of his employment. 

There is a cau s al relationsh i p hetwP."n c la i mant ' s in3ury and 
a ten (10) percent impairment t o h i s I ight hand . 

Claimant's rate of compens~tlon fo e the i njury o C D~cembe r 
17, 1980 is two hundred ninety-O11•• Jn-i 61/100 do l l;n s ( $ 29 1.611. 

In November 1981 c laimant recP.iv~d a n i njury t o h i s left 
wri s t whic h arose out of and in t hn course o f h i s e mployment. 

ThP. re is a c ~uRal re lat ionsh i p h,:,twe~n cla imant' s 1nJ u ry and 
a fi ve (5 ) pe r cent impairment to h 13 l e ft ha nd . 

Claimant' s r a te of c ompe nsa t ion fo e Lhe in j ury o f November 
1981 is two hundr ed fifty-eight and 5 0/ 100 do llars ($258. 50) . 

ORDER 

Ir tS THEREFORE ORDERED that de fe ndant pay unto cla i man t ten 
( 10) weeks of compe n5ation for hn~ ling ~eri od at the rate o f t wo 
hundred ninety-one and 61/ 100 dolla r~ ($291.6 1 ) for the in j ury 
of December 17, 1980 and nine teen (19 ) weeks for p~rmanent 
partial disability to the right hand at the same rate. Def e ndan t 
is to be given credit for paymen t s previously made. Acc rued 
payments shall be made in a lump :;um together with statu t o ry 
interest . 

IT IS FURTHER ORDERED that de f e ndant pay unto c laimant four 
and four-sev enths ( 4 4/ 7) weeks o f compensa tion fo r healing 
period at the rate of two hundred fifty-e ight and 50 / 1 00 do ll ars 
( $258.50) for the injury of November 198 1 and nine and one-ha lf 
(9 1/2) weeks for permanent partial disability t o the left hand 
at the same rate. Accrued pay-nents shall be made i n a lump sum 
together with statutory interest. 

Costs o f this ~c tio n are taxed to the de fend ant. 

Defe ndant s hall file a c l aim ac ti vi ty re po r t upo n comple tio n 
of this award. 

al"' Signed and fil ed this I- day o f Augus t, 1984. 

,-f~ <-'~ ' ) )(e-c. p.e-,J ~-c ~,;z.r-238 
STEVEN E. ORT 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE TIIE IOWA INDUSTRI.o\L COMMISSIONER 

------------ ------- --
DENNIS THOMPSON, 

Claimant, 

vs. 
Fl le No. 693818 

A P P E A L 
FILE[ 

which the work was performed and the resulting injury; 1.e., the 
injury followed as a natural incider,t of the wor k . Musselman v. 
Central Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967); Reddick -v: 
Grand Union Tea C<!..:_, 230 Iowa 108; 296 N.W. 800 (1941). --------

Code section 85.36(10) states: 

KW I K SHOP, 

Employer, 

and 
D E C: I S T 0 N 

AUG 301984 

WARMO $1111 

If an employee earns either no wages or l ess 
than the usual weekly earnings of the regular 
full-time adult laborer in the line of industry in 
which the employee is injured in that locality, the 
weekly earnings shall be one-fiftieth of the total 
earnings which the employee has earned from ~11 
employment during the twelve calendar months 
immediately preceding the injury . 

HOME INSURANCE COMPANIES, 

Insurance Carrier, 
Defendants. 

----------------------------- -----------

Defendants appeal from an arbitration decisior, in which 
claimant was held to have received an ir,jury or, Jar,ua ry 8, 19!2 
a rising out of and in the course of his employment resulting 1n 
permanent partial disability to his left arm: Th! record or, _ 
appeal consists of the transcript of the arb1trat1011 proceeding 
together with claimant's exhibits l through 3 ar~ ~ef~ndar1ts' 
exhibit~ and the briefs and arguments of the parties on appeal. 

ISSUES 

As gleaned from the appellants' appeal brief, the issues 
succinctly stated appear to be: 

1. 
out of 

2. 

Whether the deputy erred in finding an injury arising 
an in the course of employment? 

Whether the rate of compensatior, was determined correctly? 

sr.o\TEMENT OF T~E CASE 

Evidence germane to the issues on appeal is: 

Claimant commenced employment with defendant Kw~k Shop as a 
sales clerk on a part-time basis in June 1980. During the same 
period he worked full time for Armstrong Tire and Rubber Company 
as a quality control foreman. 

0 J Y 8 1982 claimant workgd at Armstrong from 3 p.m. 
n anuar , K " k Sh 

to 11 pm After leaving Armstrong, claimant went to wi op 
for the·a;owed purpose of checking tl1e work schedule to see wher, 

he was to work . Claimant arriv~d at Kwik Shop "somewhere 
between 11:15 and 11:30." The schedule had not been posted the 
previous evening when claimant was working. It was claimant's 
responsibility to find out when he was to work . 

While at the Kwik Shop claimant purchased a bottle of pop. 
After purchasing the pop claimar,t left the Kwik Shop and went to 
his car in the parking lot where he was accosted by two men in 
ski masks who took him behind the bui ldu,g and battered him. 
They then set fire to his car. Cla1m,nt was riot robbed. 

Claimant earned $24 ,100 in the year preceding th~ incident 
in his full time employment with Armstrong (Trar1script, page 7, 
line 16) and $5, 400 (Tr., p. 7, l. 9) or $5, 400.96 (Tr., p. 48, 
1. 10) in his part-time employment with Kwik Shop. 

While claimant was at the Kwik Shop on January 8 he performed 
no actual work. He indicated he had been threatened by customers 
before . The store had been robbed on more than one occasion in 
the prior t wo years. Claimant had, on occasion, taken deposits 
to the bank when the manager was on vacatior,. 

APPLICABLE LAW 

Code section 85.3(1) states in part: "Every employer, not 
specifically excepted by the provisions of this chapter, shall 
provide, secure, and pay compensation according to the provisions 
of this chapter for any and all personal injuries sustained by 
an employee arising out of and in the cour se of the employmer,t, ... " 

Code section 85.61(6) provides: 

The words •personal injur~ arising out of and in 
the course of the emplo¥ment shall Include inJur1es 
to employees whose services are being performed on, 
in, or about the premises which are occupied, used, 
or controlled by the employer, and also injuries to 
those who are engaged elsewhere in places where 
their employer's business requires their presence 
and subjects them to dangers inc ident to the 
business. 

It was stated in McClure v. Union, et al., Counties, 188 N.W.2d 
283 (Iowa 1971) that, "'in the courseof' the-employment refers 
to time, place and circumstances of the injury ••• . An injury 
occurs in the course of employment when it is within the period 
of employment at a place where the employee reasonably may be 
performing bis duties, and while he is fulfilling those duties 
or engaged in doing something incidental thereto.• 

A determination that an injury "arises out of• the employment 
contemplates a causal connection between the conditions under 

ANALYSIS 

The parties present other figures in their briefs as the 
wages from the two employments. These figures cannot be found 
in the evidence and are therefore unacceptable for determining a 
rate. It is unfortunate that the parties could not stipulate t o 
the rate under both of their theories so this dilemma would not 
have occurred. 4t the time of the incident claimant was married 
with three dependent children. 

Although there were allegations claimar,t played video games 
while at the Kwik Shop, these were denied by claimant. The 
allegations were contair,ed in dnfendants' exhihit A (accident 
report) which also ir,dicated the incider,t occurred around 12:30 
a.m. on January 9, 1982. Neither the persons listed in the 
report as witnesses nor the person filling out the report were 
available to corroborate its contents. The employer's accident 
repor t (Defendants' Exhibit A) is of dubvious value as the 
ambulance report which is a part of the medical records listep 
as claimant's exhibit 1 indicates th.~t claimant's vit;,ii ,;igns 
were being _ested by the emergency medical technicians at 11:55 
p.m., January 8, 19~2 and the outpatient registration at Iowa 
Methodist Medical Center indicates he w3s admitted at 12:10 a.m., 
January 9, 1982. 

Claimant's allegations that he went to the Kwik Shop to 
check the schedule, bought some pop and left, stand unrebutted 
by competent evidence. 

Claimant's employment with defendant Kwik Shop was on a 
part-time basis and his wage is therefore determined by dividing 
his wages from all empl oyments during the t welve calendar months 
preceding the injury. According to the testimony in the record 
this would be $24 ,100 ~ $5, 400.96 = $29,500.96? SO= $590.02. 
Rounded to the nearest dollar, the averaqe weekly wage would be 
$590. Claimar1t was married with three dependent children at the 
time of the injury which entitles him to a compensatior, rate of 
$335.02 per week. 

FI NDINGS OF FACT 

1 . Claimant was e mployed by defendant Kwik Shop on January 
8, 1982 as a part-time employee. 

2. Claimant was employed ful l time at Armstrong Tire and 
Rubber Company in Des Moines. 

3. Claimant worked at the defendant Kwik Shop on the 
evening of January 7, 1982. The schedule for wor k of the 
following week had not been posted. 

4. After finishing his shift at Armstrong at 11:00 p.m. on 
Jar1uary 8, 1982, claimant went to the defendant Kwik Shop. 

S. The principal reason for the trip by claimar,t was to 
ascertain his scheduled working hours for the following week. 

6 . The Kwik Shop trip was a deviatior, from claimant's 
normal route home. 

7. Claimant was assaulted and battered upon leaving the 
interior of the defendant Kwik Shop while still on the premises 
of defendant . 

8. Claimant sustained a serious injury which was inflicted 
by unknowr1 assailants . 

9. No personal reas on for said assault has been showr,. 

10. Claimant earned twenty-nine thousand five hundred and 
96/100 dollars ($29,500.96) from all employment in 1981. 
Claimant made less from Kwik Shop thar, the usual wee kly ea rni ngs 
of the regular full time adult convenience store wor l(er. 

11. Claimant lost time at defendant Kwik Shop, but lost 110 
time at Armstrong. 

12. Claimant sustained a five percent (5\) permanent partial 
impairment to the right arm. 

13. Claimant incurred medical expenses because of the in j ury. 

CONCLUSIONS OF LAW 

1. Claimant was employed by defendant Kwik Shop 011 
8, 1982. 

January 

2. Claimant sustained an injury arising out of and in the 
239 



course of employment with defer1~ant Kwik Shop or, January 8, 1982. 

3. Claimant is not entitled t o be paid healing period 
benefits. 

4. Claimant is entitled to be paid twelve and one-half ( 12 
1/2) weeks of permanent partial di s ability compensation. 

5. The rate of compensati on is three hundred thirty- five 
and 02/ 100 dollars ($335.02) per wee k. 

6. The following medic al expe nse will be order ed to be paid: 

Des Hoines Orthopaedic Surgeons, P. C. $ 1,190 . 00 

WHEREFORE, the proposed arbitration dec ision is affirmed in 
part and modified in part. 

ORDER 

THEREFORE, it is orde red: 

That defendants pay unto clalmar,t twelve and one-half (12 
1/2) weeks of permanent partial disability comper1sation at the 
rate of three hundred thirty-five and 02/ 100 dollars ($335.02) 
per week. 

That defendants pay the f o ll owing appr oved medical expense: 

Des Hoines Orthopaedic Surgeons, P.C. $1,190.00 

d 
Interest is to acc rue on this award pursuant to sec tion 85.30, 

Coe of Iowa, from the date payments become due. 

That coats are taxed to defendant pursuant to Industrial 
Commissionr - Rule 500-4.33. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this~- day o f August, 1984. 

(~~~~ 
- 4ofu¥c~~ 

INDUSTRIAL COHH1SS10NER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

-----------------------
PAULL. THOMPSON, 

Claimant, 

vs. 

ELVIEW-STEWART SYSTEMS 
COMPANY, 

File No. 698501 

APPEAL 

D E C I S I 0 N 

FI LE C 
SEf 28 1984 

Employer, 
miA IIClllSTIIIM. QJIRf'SSllltt 

and 

HARTFORD CASUALTY INSURANCE, 

Insurance Carrier, 
Defendants. 

STATEMENT OF THE CASE 

Defendants appeal from an arbitration decision wherein 
claimant was awarded healing period benefits, permanent partial 
disability benefits, and medical expenses as a result of a fall 
at work which occurred on December 15, 1981. 

The record on appeal consists of the transcript of the 
arbitration hearing which contains the testimony of claimant and 
Clifford iing; claimant's exhibits 1 through 18 (excluding 17); 
defendants' exhibits l through 6; and the briefs and filings of 
all parties on appeal. 

ISSUES 

The issues on appeal as stated by defendants ace: 

A. Did claimant sustain an inj ury on Decembe r 15, 
1981 which arose out of and in the course of his 
employment? 

8. If claimant sustained an injury on December 15, 
1981, ls there a causal connection between the 
injury and the disability on which he bases his 
claim? 

C. If claimant sustained an injury on December 15, 
1981 and there is a causal connection between the 

injury and the disability on which he bases his 
claim, what is the extent of disability? 

REVIEW OF THE EVIDENCE 

Claimant was fifty-six years old at the time of hearing. He 
ls married and has four children. Claimant is a high school 
graduate who was born on a farm and has lived on a farm for most 
of his life. Be began his career as a farmer in 1950 but quit 
farming after three years because the money he earned was not 
enough to support his family. (Tr., pp. 4-6) 

Claimant testified that in approximately 19 54, he ~mbarked 
on a career in the construction field. He began his career as a 
carpenter, but as the years progressed, rose to the position of 
job superintendent for large construction projects. (Tr., pp. 
7-11) 

In 1981 he accepted employment with defendant, Elview-Stewact 
Company ~s a job superintendent. (Tr., pp. 11-12) 

Claimant testified that on December 15, 1981 he slipped and 
fell on a patch of lee while walking from the job trailer to the 
lower level of the building. (Tr., p. 12) Claimant immediately 
felt pain I~ his eight shoulder and neck area and a few days 
later he also felt pain in his lower back. (Tc., p. 13) 

Clifford King was a laborer at the construction site on 
December 15, 1981. King testified that he heard but did not see 
the claimant fall . King testified that it took the claimant a 
little while to get off the ground. (Tr., pp. 98-100) King 
also testified that while claimant may have slowed down in his 
work after the fall, claimant continue1 to supervise the construc
tion project as long as he (King) worked as a laborer on the 
project. (Tc., pp. 101-102) 

Claimant testified that he did not fill out an accident 
report at the time of his injury but did report the injury to 
his employer a day or two later. (Tr., pp. 14-15) 

Claimant testified that prior to his fall in December 1981, 
he had only missed two days of work in the previous eight or 
nine years. (Tr., p. 17) Prior to December 1981 he did experience 
occasional back pain for which he had been treated by Hugh o. 
Howard, o.o. (Tr., pp. 17-19) lie also experienced some shoulder 
tiredness but no pain or hindrance to his work. (Tr., p. 20) 

Claimant he first saw De. Howard after the fall on February 
8, 1982. (Tr., p. 30) 

In his narrative report dated March 14, 1983, Dr. Howard 
noted that he had seen the claimant in his office on two occasions 

prior to the incident of December 1981. (Claimant's Exhibit 5) 
On December 1, 1980 claimant had complained of pain in his right 
hip radiating to his right leg. Examination at that time showed 
tenderness and restricted range of motion of the lumbar spine 
a nd right hip. Claimant was started on anti-inflammatory 
medication. (Cl. Ex. 5) 

The report revealed that on December 8, 1980 claimant was 
reexamined at which time he was showing considerable improvement 
in the pain, tenderness, and range of motion. (Cl. Ex. 5) 

On February 8, 1982, De. Howard's report stated that claimant 
complained of pain, tenderness, and restricted range of motion 
of both shoulders. He also complained of a recurrence of pain 
in his low back and left leg. Claimant was restarted on anti
inflammatory medication and advised against lifting. (Cl. Ex. SJ 

Reexamination on February 15, 1982 showed that claimant was 
improving but continued to have discomfort in his low back, 
legs, and shoulders . (Cl. Ex. 5) 

In mid-February, 1982, claimant went to see John A. Eilers, 
a chiropractor, complaining of a pinched nerve due to "old age.• 
At the hearing, when questioned on cross-examination why he 
made such a statement claimant explained: 

o. Why didn't you tell Doctor Eilers that you 
injured yourself? 

A. Well, Doctor Eilers and I are old friends and 
kidded back and forth when he was working for me a 
year earlier. I didn't anticipate filing a claim 
yet and I just blurted out to him what first thing 
came, I expect. 

Q. Well, you didn't blurt this out, you wrote this 
down. 

I\. I was talking to him at the time. 

Q. Didn't you write it 1own? 

A. Well, yes, I wrote it down. 

Q. It says, "Complaint: Pinched nerve in back, " 
doesn't it? 

~. Yes, it does. 

Q. And that is your writing? 

A. Yes, it is. 
240 
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Q. Does it mention any problems of shoulders or 
neck? 

A. No it doesn't. 

o. Wer e you having problems with your shoulders 
and neck at that time? 

A. Yes, I was. 

Q. Why didn't you mention it to him? 

A. Because I was trying to get the relief from my 
back. 

Q. How did it happen? It says, "Old age.• Did 
you write that down? 

A. Yes, I did. 

O, You were just joking with Doctor Eilers? 

A. I don't recall writing it down, but he is a 
friend. He isn't somebody that I didn't know and 
he had worked with me. (Tr., pp. 71-72) 

Claimant testified that on March 1, 1982 he was referred to 
Stuart R. Winston, M.D., a neurosurgeon, by a friend and Dr. Howard. 
(Tr., p. 32) At that time claimant was complaining of a slow 
back pain and pain into the lower extremities as well as some 
numbness. (Cl. Ex. 13) 

In his progress report, Dr. Winston stated: 

Considering his occupation and presentation of 
difficulty I would think that he probably has a 
substrate of spondylosis in the lumbosacral spine 
with chronic recurrent lumbosacral strain. I 
cannot rule out, in view of his untreated hyperten
sion and cardiac murmurs, etc., the fact that he 
might harbor some type of vascular phenomenon 
related to the aorta giving similar symptomatology. 
(Cl . Ex. 13) 

Claimant continued to see Dr. Howard until May 21, 1982. 
(Tr., pp. 30-21; Cl. Ex. 1) During this period, Dr. Howard 
advised him to avoid heavy lifting and to avoid continuous 
bending, twisting, and standing. (Cl. Exs. 10, 11, and 12) 

Claimant testified that both Dr. Howard and Dr. Winston told 
him that "the only way to get over the back pain, take some time 
off and let it heal." (Tr., p. 37) Claimant testified that on 
April 30 1982 he requested and was granted a leave of absence 
from def~ndant employer. He sought employment from his employer 
approxima tely one month later and was told that there was no 
work, (Tr., p. 38) 

Claimant testified that in 
as a carpenter for a neighbor. 
an additional two rooms on the 

the fall of 1982, he went to work 
The job involved the building of 

house. (Tr., p. 39) 

Claimant testified how his injury affected his work: 

o. Can you hammer nails with your left arm? 

A. Yes. Not as good as I could with my right, but 
I can do it. 

o. Would you use your right arm or your left arm 
to do the nailing or would you do nailing? 

A. Yes, I did nailing. Anything over my head I 
have to use my left arm, but down in front of me 
and below I can use my right arm. 

o. would you do any lifting on that job? 

A. In construction there is always some lifting, 
yes. 

o. How heavy would the lifting be th3t you would 
do? 

A. There was three or four of us most of the time 
and there was very little lifting. He had a 
forklift for his tractor and a bucket on the front 
of it and everything was done as easily as possible. 

o. Did the lifting that you did do affect the way 
you felt? 

A. If I lifted too much it would, yes. 

o. How would it affect you? 

A. Oh, I would have back pains. 

Q. On that job were you able to take time off if 
you weren't feeling up to par? 

A. Yes. 

o. Did you take time off when you weren't feeling 
up to par? 

A. Yes. There are some cases I worked half days. 

o. Why was that? 

A, I was not fee l ing up to par. 
back or something was hurting. I 
keep from aggravating it more. 

My shoulder or my 
took time off to 

o. But was it because of your shoulder and your 
back? 

A. Yes. (Tr., pp. 39-41) 

Claimant testified the job took three weeks and he was paid 
$600. (Tr., p. 41) He worked on and off for the remainder of 
the winter remodeling the inside of the same neighbor's horn~ for 
about $500, (Tr., pp. 41-42) In March 1983, he and his wife 
built a closet and an acoustical-type ceiling in the home of 
another individual and was paid $475. (Tr., p. 42) In early 
April 1983 he and his wife put a back porch on the home of 
another individual and were paid approximately $1,000. (Tr., p. 
43) 

On April 5, 1983 claimant was examined by Martin Rosenfeld, 
D.O., an orthopaedic surgeon, complaining of lumbar spine, 
bilateral lower extremity distress, cervical spine, and upper 
right extremity distress. (Cl. Ex. 6) The orthopaedic examina
tion revealed: 

Orthopaedic examination of the low back revealed 
straight leg raising to be positive at sixty-five 
(65) to seventy (70) degrees bilaterally. Sciatic 
stretch signs were noted to be positive. Ankle 
reflexes were satisfactory. Forearm flexion-extension 
power was satisfactory bilaterally. The right 
shoulder is noted to abduct to approximately one 
hundred ten (110) degrees with normal abduction on 
the left. It was noted that Mr. Thompson has 
weakness on forced abduction and is unable to keep 
the arm abducted against resistence. Cervical 
spine motion revealed decreased sidebending bilater
ally. Sensory reflexes of the upper extremities 
were noted to be equal and active bilaterally. 
Radiographic studies of the cervical spine revealed 
early degenerative changes present. Studies of the 
lumbar spine revealed marked degenerative changes, 
spondylosis, lipping and spurring throughout the 
entire lumbar region. Studies of the right shoulder 
revealed acromio-clavicular arthritis to be present. 
(Cl. Ex. 6) 

It was Dr. Rosenfeld's impression that there was "chronic 
lumbosacral strain with underlying degenerative disc disease and 
lumbar spondylosis. Rotator cuff tear on the right. Cervical 
sprain and spondylosis." (Cl. Ex. 6) 

Dr. Rosenfeld recommended that claimant obtain an arthrogram 
of his right shoulder in order to examine the need of a rotator 
cuff repair and A-C joint arthroplasty. (Cl. Ex. 6) 

Finally, it was Dr. Rosenfeld's opinion that claimant has 
reached maximum medical improvement to the cervical and lumbar 
regions, and that: 

I feel he has most probably sustained a permanent 
partial impairment to the lumbar region in the 
amount of fifteen (15) percent and to the cervical 
region in the amount of five (5) percent with 
impairment to the right shoulder in the amount of 
ten (10) percent. It is most doubtful Mr. ThoMpson 
will be able to return to construction type of work 
in other than a supervisory type position, however 
being familiar with the construction business, I 
would feel he most probably at times would be doing 
manual labor himself and I do not feel he is 
capable to tolerating this situation. (Cl. Ex. 6) 

On May 5, 1983 claimant was examined by Thomas A. Carlstrom, 
H.D., a neurosurgeon. Dr. Carlstrom found that claimant had a 
"mildly diminished range of motion of his low back with mild to 
moderate paravertebral muscle spasm." (Cl. Ex. 8) It was Dr. 
Ca rlstrom's opinion that: 

Mr. Thompson's low back and neck symptoms are 
related to a myofascial strain which he evidently 
suffered during the fall on the ice in 1981. l see 
no reason to pursue the workup any further and have 
no further suggestions regarding his treatment. l 
do believe he has sustained a permanent partial 
disability, that being approximately 3-4\ of the 
body as a whole, based on diminished range of 
motion of his back and neck, and this is based on 
the AMA criteria. I do not believe he will tolerate 
further employment which requires heavy lifting. 
(Cl. Ex. 8) 

Claimant testified that from the middle of May 1983 until 
the time of the hearing he has been employed as a general 
superintendent for his daughter's home near Ankeny. (Tr., p. 
44) His present work is different than his job as a superinten
dent for a big construction company because "I can set my own 2'1 
pace." (Tr., p. 46) Be hasn't applied for a job at large 'I 
construction firms because he doesn't feel he can be on his feet 
eight hours a day. (Tr., p. 46 ) 

' t 



Claimant testified that in th~ past year he has performed 
some farming on a part-time basis and the pain in his shoulders, 
back, and legs have subsided since leaving the employ of Elview
Stewart Company, in May of 1982. (Tr., pp. 51-52) He is no 
longer taking prescribed medic3tion for his pain. (Tr., p. 52) 

APPLICABLE LAW 

Iowa Code section 85.3(1) provides: "Every employer ... shall 
provide, secure, and pay compensat1on .•• for any and all personal 
injuries sustained by an employee arising out of and in the 
course of the employment ..•. • 

A determination that an injury •arises out of" the employment 
contemplates a causal connection between the conditions under 
which the work was performed and the resulting injury; i.e., the 
injury followed as a natural incident of the work. ~u_~~~~man v. 
Central Tel, Co., 261 Iowa 352, 154 N.W.2d 128 (1967); Reddick V, 
Grand_~~{on Tea Co., 230 Iowa 108; 296 N.W. 800 (1941). 

It was stated in McClure v. Union, et al., Counties, 188 N.W.2d 
283 ( Iowa 1971) that, -r, in the cour'se of' the employment re fer s 
to time, place and circumstances of the injury •••. An injury 
occurs in the course of employment when it is within the period 
of employment at a place where the employee reasonably may be 
performing his duties, and while he is fulfilling those duties 
or engaged in doing something incidental thereto." 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of Oecember 15, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 2S7 Iowa 516, 133 N.W.2d 867 (196S). 
Lindahl v. L, O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (194S). A 
possibility is insufficient; a probability is necessary. 
Burt v. John oeere Waterloo Trac~or Works, 247 Iowa 691, 73 N.W.2d 
732 (fffi):" The -qu_e_sITon-ofcausal -connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospi~~~· 2S1 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. BJ!.U_, 
247 Iowa 691, 73 N,W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sond~~-~
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974), However, the 
expert opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 2S7 Iowa S16, 133 N.W.2d 
867, see also ~~lman v. C~~~~~-!~[eph~~~.£2..:.• 261 Iowa 3S2, 
1S 4 N.W.2d 128 (1967). 

If claieant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri-Citt Railw~Co., 219 Iowa 587, 
593, 2S8 N.W. 899, 902 (193S) as follows: "Itis therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of e1rning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for whi ch he is fitted , 
Olson v. Good~ear Service Stores, 2S5 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (196 )~--

ANALYSTS 

The record clearly indicates that on December 15, 1981 
claimant received an injury which arose out of and in the course 
of his employment. Claimant testified that his fall occurred as 
he walked down a steep incline and slipped on a patch of lee. 
This incident is fully corroborated by the testimony of a 
co-worker, Clifford King. 

Defendants contend on appeal that claimant has failed to 
establish a causal connection between the work-related injury 
and the resultant disability because claimant did not give a 
consistent history to each doctor. This d 0 cision will not rely 
fully upon the claimant's testimony regarding his slip and fall 
in Oecember of 1981. Sufficient supplemental evidence exists in 
the way of the narrative reports of De. Howard and the testimony 
of Clifford King to support a causal connection between claimant 's 
injury and his disability. Dr. Howard stated 1n his report that 
prior to Oecember 15, 1981 claimant had visited his office on 
two occasions. Ouring the examination, claimant complaine1 of 
pain in his right hip radiating to his r\ght leg. At that time 
claimant received an anti-inflammatory medication. When claimant 
returned for a reexamination, Or. Howard saw considerable 
improvement in the pain, tenderness, and range of motion. 
Claimant's present complaints of pain not only include the above 
mentioned symptoms, but also now include pain to his shoulder 
and neck. Further, Clifford King testified that prior to his 
injury, claimant worked right along side the rest of the men. 
However, King noticed claimant had slowed down a bit after the 
fall. The documented medical reports of Dr, Howard and the 
testimony of Clifford King are sufficient corroboration to 
establish a causal connection between the industrial injury and 
claimant's subsequent disability. 

The nature and extent of that disability is the third issue 
that defendants raise on appeal. 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury, and present condition; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the injury 
and potential foe rehabilitation: the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the injury and inability 
because of the injury to engage in employment fo1 which the 
employee is fitted, Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole, In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability, See Birmingham v. 
Firestone Tire & Rubber Company, II Iowa Industrial Commissioner 
Report 39 (l98l); Enstrom v. IOW3 P~~~ Services Company, TI 
Iowa Industrial Commissioner Report 142 (~ 981); ~~v. Lovejoy 
Construction co., II Iowa Industrial Commissioner Report 430 
(1981). 

At the time of the industrial injury, claimant was earning 
$611.20 a week in a full time position which required physical 
dexterity and strength, The record indicates that claimant w3s 
able to perform such work tasks without restrictions. Following 
the injury, claimant became limited by pain in his ability to 
lift his right arm above his head or lift heavy objects. The 
pain is now continuous in his back and the pain is further 
aggravated by prolonged sitting, standing, or walking on hard 
concrete o r other hard surfaces. 

or. Rosenfeld determined a rating of 2S percent impairment 
of the body as a whole as a result of permanent partial disability 
to the lumbar region in the amount of 1S percent, and the to the 
cervical region in the amount of five percent with i~pairment to 
the right shoulder in the amount of five percent. Dr. Carlstrom 
determined a rating of three to four percent permanent partial 
impairment of the body as a whole. Dr. Howard determined a 2S 
percent permanent partial impairment of the body as a whole. 
Both Dr. Howard and De. Rosenfeld have reported that claimant 
should avoid any lifting. 

Claimant has shown that he still can perform construction 
type work, but not of the same caliber as he did before his 
injury . A construction employer would have to be flexible 
regarding the inconsistent hours cla imant would be able to work, 
Considering the elements of industrial disability it is found 
that the deputy's finding that claimant is disabled to the 
extent of 1S percent of the body as a whole was warranted. 

The deputy's determination of the healing period must also 
be affirmed. The record clearly indicates that claimant was 
granted a leave of absence on April 30, 1982. As such, commence
ment of healing period was Hay 1, 1982. The record further 
shows that it wasn't until September of October 1982, that 
claimant returned to construction type work. Defendants' point 
is well taken that claimant failed to seek any medical attention 
after May 1982, However, the record does indicate that both Dr. 
Howard and De, Rosenfeld advised claimant that rest would be the 
best treatment, The deputy's finding that claimant returned to 
work on October 1, 1982 will be adopted, 

The stipulated medical expenses ace found to be related to 
the injury. 

FINDINGS OF FACT 

1. Claimant was S6 years old at the time of the hearin~. 

2. Claimant's previous work experience has included farming, 
carpentry, and work superintendent. 

3. Claimant became employed by defendant employer in 19~1. 

4 . On oecember 15, 1981 claimant fell while working. 

s. As a result of this fall, claiman t injured his back, 
shoulder, and neck. 

6. Claimant did not seek medical treatment until February 
8, 1982. 

7. Claimant was granted a leave of absence from work on 
April 30, 1982. 242 

8. Claimant was not rehired by defendant employer in Hay or 

.. 
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J une o f 198 2. 

9 . Cl a imant f ound construction type employment on October 
1 , 198 2. 

10. Claiman t r eached max i mum med ical recuperation on September 
30 , 1982 . 

11 . Cl ~lmant ' s 9isability is 15 percent of the body as a 
whole. 

12. The med ica l expense s are fair and reasonable. 

1 3. The rate of compensation is $335.99 per week. 

CONCLUSIONS OF LAW 

Cl a imant has sustained the burden of proof in establishing a 
ca usa l connection between the December 15, 1981 industrial 
injury and the r esulting disability. Claimant is entitled t o 
per manent par tia l disability benefits based upon a finding of an 
industr i al disabi l ity o f 15 percent. 

The heal ing period terminated September 30, 1982 . 

WHEREFORE the decision of the deputy is affirmed. 

ORDER 

THEREFORE, i t i s ordered: 

Tha t t he de f endants pay unto claimant twenty-one and five
seve nths (21 5/7) wee ks of healing period compensation at the 
rate o f three hundred thirty-five and 99 /100 dollars ($33S.99) 
per week. 

That defendants shall pay unto claimant seventy-five (75) 
weeks of permanent partial disability compensation at the rate 
of three hund r ed thirty-five and 99/ 100 dollars ($335.99) per 
week. 

Tha t the defendants pay the following medical expenses: 

Dr . Howard 
Neur o Associates ( x-rays) 
Westr oads Drug 
Drug r e f il l 
Des Hoines General Hospital 

(x-rays) 

$ 87.00 
100.00 

76. 2 4 
15.00 
70.00 

That interest shall accrue on this award pursua nt to section 85.30, 
Code of Iowa, from the da y payment became due. 

That the costs of this action are taxed to defendants 
pursuant to Industrial Commissioner Rule 500- 4 .33. 

That the defe ndants shall file a final report upon payment 
o f th i s awa rd. 

Signed and filed this 2. f day of September, 198 4 . 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

------- --- -----------------------
DONALD TSCHIRGI, 

Claimant, 

vs. 

FOODS, I NC. , 

Employer, 

and 

MARYLAND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 670214 

R E V I E W -

R E O P E N I N G 

D E C I S T O N 

F \ t~ ED 
A\JU Z 3 'JC)o4 

\OVIA INilU:.llll~L COMMISSlONlR 

This matter came on for hearing at the office of the Iowa 
Industrial Commissioner in Des Moines, Iowa, on December 8, 1983 
at which time the record was closed. 

A review of the commissioner's file reveals that an employers 
first report of injury was filed on May 18, 1981. A memorandum 
of agreement calling for the p~yment of $298.04 in weekly 
compensation was filed on July 30, 1981. A final report was 
filed on Decembe r 8, 1983 indicating that claimant had been paid 
44 weeks of temporary total disability compensation. The record 
consists of the t estimony of the c laimant, Robert Hand, Mary 
Foster and Robert Snyder; the deposition of William R . . BoU'lden, 
M.D.; claimant's exhibit 1 through 5; and defendants' exhibit A 
through G. 

ISSUES 

The issues for resolution are: 

1) Whether there is a causal connection between the injury 
and the disability ; and 

2) The nature and extent of disability. 

REVIEW OF THE EVIDENCE 

Claimant, age 4 2, testified that he has weighed between 190 
pounds and 210 pounds. At the t i me of the injury he was married 
and had three children at home. He attended high school at Des 
Moines T~chnical and testified that he was an above average 
student in school. Following school he worked at a number of 
stores in the ~akery. I n 1963 he became employed by Dahl's, a 
local food c hain. Claimant advanced to become a manager after a 
period of e ignt to ten years. Claimant testified that he 
remained in management until August 1981, when he became an 
hourly employee. Claimant testified thJt as an hourly employee 
he was required to be in at 5:00 a.m. Claimant testified that 
as manager of the West Des Moines facility he was required to 
order all ingredients and schedule all employees. 

Claimant stated t~at in August 1981 he was paid $26,000 a 
year as a manager. His normal wor k day was from 4:00 a.m. to 1:00 
or 2:00 p.m . Claimant testifi ed that he worked over 48 hours 
per week . Claimant in~icated _that his family health insurance 
plan was completely pa1d by h1s employer. He had a pension plan 
and ~n~imited sick . leave . . As an hourly employee, claimant 
testified that he is required to pay for his own insurance and 
is lim~ted to five days of sick leave a year. The accrued sick 
leav~ 1s not a~lowed to be carried for ward. Al though there .is 
~o difference ~n the pension plan claimant testified that th ere 
is no plan available for stock purchase by hourly employees. 
Claimant testified ~hat the sa~ary of a manager was from $28,000 
to $29,000 at the time of hearing. Claimant stated that he had 
one meeting with a superior regarding his performance. 

Claimant testified that on May 12, 1981 he hurt his back at 
wo~k at about 4:30 ~.m. Claimant had been lifting, bending and 
twisting and hurt his back while lifting . Claimant started 
having low bac~ and left leg pain. Claiman t saw Darrell o. 
B~own, 0.0., his f amily physician, later in the day. He was 
diagnos~d as having acu te lumbar myofascitis with acute sciatica. 

Claimant w~s admitted to Des Moines General Hospital on Mly 
15, 1981. Claimant was complaining of acute lumbar pain radiating 
to the mid portion of the thigh and the back of th• lefL lum' 
area with some right lumbar radiation. Examination revealed a 
radiculopathy, acute low back syndrome, acute dysfunction of the 
lumbosac~al area a~d ~arked pain on left straight leg raising. 
At the time of admission he had focal tenderness in the lumbo
sacral area. On May 25, 1981 c lai mant was taken to surgery 
where he had a manipulation under anesthesia using the flexion 
technique which did give him a marked improvement in the range 
of motion. Claimant's condition did not improve. Claimant was 
examined by ~ar~in S. Rosenfel~, D.O., a Des M~ines orthopedist. 
His records indicated that claimant had a herniated lumbar disc. 
A myelogram was planned and was conducted on May 26, 1981. The 2' 
conc~uslon was that there was very faint evidence to suggest .J 
possible left lateral root truncation on one of the obliques, 
confirmed neither on lateral nor AP views. A CT of the area was 



planned to rule out occult disc herniation. rhis study showed 
hypertrophy of the articular fac~ts bilaterally at the L-3, L-4 
level without obvious evidence of disc herniation. The findings 
were more compatible with the diagnosis of spinal stenosis 
localized to the L3/4 region rather than obvious disc herniation. 

Claimant was examined by Hichael J. Stein, D.O., a Des 
Hoines neurologist, on Hay 27, 1981. Neurological examination 
showed that claimant favored the left leg. He was able to hop 
fairly well on both of his legs. Patellar and Achilles jerks 
were bilaterally intact. He had fairly good strength in both 
lower extremities. There was no focal weakness, atrophy or 
muscle wasting. Straight leg raising was equivocally positive 
on the left and negative on the right. Percussio ,1 ol t he spine 
did not reveal any focal tenderness. The claimant was able to 
touch his toes and bend at the knees. Pinprick and light touch 
were entirely normal in both lower extremities. Dr. Stein was 
not overly impressed with the myelographic study. Claimant 
received Flexeril, Dalmane and Zomax. At the time of discharge 
on June 3, 1981 claimant had shown m1rked improvement, had some 
clinical symptoms of pain and somati c dysfunction in the lumbar 
area. 

Claimant testified that on August l, 1981 he went to the 
Dahl's office and spoke to Bob Hand, the president, who informed 
claimant that he was be1ng moved Crom his position as manager 
because he had missed too much time. The claimant was given a 
job which paid $9.60 an hour. 

Claimant still had back pain and wa5 admitted to the hospital 
on August 21, 1981. Claimant's chief complaint was weakness in 
the left leg with pain so bad that he could not stand on his 
feet. Claimant's pain was reliP.ved by lying down. During the 
hospitalization claimant received a repeat EMG which was normal. 
There was an equivocal CT scan. Claimant was given traction, 
hot packs and physical therapy. Claimant was discharged from 
the hospital on August 31, 1981. The discharge diagnosP.s were 
acute lumbodorsal myofasc1t1s, chronic lumbar strain syndrome, 
and acute secondary sc1at1c neucopathy. 

In November 1981 claimant was told to see ~illiam R. Boulden, 
H.D., a Des Hoines orthopedist. De. Boulden examined claimant 
and found him to be tender in the left sacroiliac Joint area as 
well as in the left sacral notch area. He had a positive 
straight leg raising on the left made worse with Lasegue's 
maneuver. The deep tendon reflexes were equal and symmetrical 
in the knees and ankles. There was some great toe extensor 
weakness on the left side as compared to the right side. The 
lumbar spine films showed some LS-Sl narrowing. Dr. Boulden 
thought claimant had symptoms compatible with a herniated 
nucleus pulposis. Dr. Boulden caused cl~1mant to be hosp1tal1zed 
for a lumbar venogram which occurred on November 10, 1981. On 
the following day Dr. Boulden wcot~ a letter 1n which he ex
pressed his conclusion that claimant did not have disc pathology 
based upon the normal venogram. On November 24, 1981 Dr. 
Boulden wrote a letter in which he stated that he did not feel 
that claimant was ready to return to work. 

Claimant t~stified that he slipped and fell on Thanksgiving 
1981. Dr. Boulden had claimant admitted to the hospital in 
January 1982. A myelogram was taken and was interpreted as 
normal. 

Claimant was released to return to work 1n March 1981. The 
job to which claimant returned was that of a baker. Dr. Boulden 
wrote a report dated March 16, 1?82 ind1cat1ng that claimant had 
not sustained any "new• permanent partial impairment from this 
injury. 

Claimant testified that after he had returned to work for a 
week, he was off for five to six wAeks. Claimant testified thlt 
before the 1981 injury he had two hernia operations and an 
abcess in the throat. He testified that all of the physical 
problems which he has had since the injury are referrable to 
claimant's back. Claimant testified that he had back problems 
for about ten to twelve years prior to 1979. Claimant testified 
that he was only off a day or so each time he strained his back. 
He testiifed that he went to see Or. Brown about two to four 
times a year. Claimant testified that he had no leg pain when 
these strains occurred. 

Claimant testified that 1n January 1979 he wa~ hospitalized 
for back pain. He was off work for six to eight weeks and he 
returned to work as a bakery manager. The record indicates that 
claimant was hospitalized from January 24, 1979 through February 
9, 1979. The discharge diagnoses were acute tubosacral strain, 
acute paravertebral myofascitis and nerve root syndrome. This 
last diagnosis was supported with a finding of radiation of pain 
into th~ lower left extremity. 

Claimant was again admitted to the hospital in late April 
1980 after claimant felt a pop 1n his back when he was giving 
his wife a cup of coffee. The claimant was hosp1tal1zed on 
April 29, 1980 and discharged on May 9, 1980. There was x-ray 
evidence of discogenic disease at the ~5, Sl level. Treatment 
consisted of osteopathic manipulative therapy, physical therapy, 
hot packs, muscle relaxers and pain medication. Claimant 
returned to his job as a manager without apparent difficulty. 
Claimant stated that no one spoke of his injury upon his return. 

Claimant testified that when he returned to work 1n Hay 1980 
his supervisors did not speak to him regarding his back difficulties. 
He testified that he was able to carry on his assignments and 
had no problems with his back. Claimant testified that his work 

now requires him to be at work at 5:00 a.m. His duties commence 
with taking slabs of dough from a cooler. Claimant test1f1ed 
that he now uses his legs more than his back 1n lifting . He did 
the job slower. He uses a cart. He 1nd•~ated that he doesn't 
sleep well even though he has a waterbed. He performs various 
chor es around the house more slowly. Claimant stated that if he 
is on his fee~ for an extended period he experiences pain, 
particularly in the left hip. Claimant testified that he is 
slow and stiff upon awakening. 

On cross-examination, claimant indicated that h~ had 1 

number of jobs which were not mentioned on direct examination. 
Claimant testified that he drove a truck foe a sandwich shop, 
sold insurance and other products. He also had .,omc <:xperience 
a5 a butcher and as a cook. He was last employed by an employer 
other than Dahl's in 1978. Claimant had had part-time jobs with 
other employers. 

Claimant testified that while he was employed as a manager 
of the bakery, subordinate employees would do the heavy lifting. 
Claimant indicated that as manager he was required to stay 
longer and sometimes perform physical labor. He performed 
physical labor, but the amount done was voluntary. 

Claimant testified that it was "mutually agreed" that 
claimant come back as an hourly employee. Claimant also indicated 
that there was some evidence that he may have said originally 
that he hurt his back lifting at home. 

Robert Hand, president of Dahl's, testified that he discussed 
store attendance records with the store manager prior to 1981. 
He stated that the chain has one bakery manager who is p~id by 
the hour. He also indicated that claimant's manager is receiving 
less per hour than claimant is, apparently because the manager 
works more hours. The witness testified that sometime 1n July 
1981 • we " made the dec1s1on that claimant would be relieved of 
his position as manager and placed claimant back in a Journeyman's 
position. Claimant was employed at the Fleur Drive store as a 
relief worker. The witn~ss testified that the only difference 
in fringe benefits between hourly employees and salarie1 employees 
concerned full payment of family medical insurance for salaried 
employees. Apparently, only a portion 1s paid for hourly 
workers. 

~n cross-examination, the witness testified that claimant 
had aver age managerial abilities, and that this consideration 
along with the time lost by claimant dictated the decision to 
reduce cla imant to an hourly employee. However, the witness 
rP.adily admitted that absenteeism was the factor which caused 
the removal. 

On redirect examination, the witness indicated that claimant's 

attendance at the time of hearing was satisfactory. 

On recross-e xamination, the witness test1f1ed that an effort 
is made to keep overtime expense of Journeymen down. 

Mar y Foste r is a ba ke r for Dahl's and used to be supervis7d 
by claimant. She testified that the lifting required on the Job 
was not necessarily heavy, but more repetitive 1n nature. She 
testified that claimant stated that he had hurt his back on May 
12, 1981 be f ore work. 

on cross-examination, the witness testified that claimant 
was customarily at work before the others and that she did not 
know what claimant had done to hurt his ba~k. Sh~ indicated 
that quite a bit of t wisting was involved 1n the Job. 

Robert Snyder has been a baker for 35 years and has been 
with Dahl's foe 21 years. He is now senior bakery manager. The 
witness testified that he fills in as a substitute when another 
manager is absent. The witness stated that some knowledge of 
pr icing and other items included in retail mar keting are necessary. 
He testified that claimant has been a satisfactory employee. He 
stated that he observed no favoring or diffe r ent lifting by 
claimant . 

Cl aimant was examined by Jerome G. Basha ra, H.D., a ~es 
Moines orthopedist on March 17, 1983. Physical examination 
showed some mild lumbar pa r aspinous muscle spasms and moderate 
lumbar lordoses. Motion of tl1e lumbar spine was restricted to 

about 80 percent of normal. There was marked tenderness at _the 
· h 1 ' g was pos1t1ve LS-Sl interspace posteriorly. Straig t eg ra1s1n 

on the right at 50 degrees and on the left at 40 _degrees. Dr. Bashara 
reviewed a number of the d i agnostic tests taken 1nclud1ng a CT 
scan which showed a herniated lumbar disc at LS-Sl. He thoug~t 
cla imant had a permanent partial impairment of five percent o 
the body as a whole. He thought claimant had aggravated a 
preexisting condition. Dr. Bashara thought about two p~rcent of 
the permanent impairment was related to work-~elated inJuries 
prior to May 12, 1981. He thought the remaining three perc nt 
was related to the May 12, 1981 injury. In his ~epos1tion Dr. 
Bashara testified that eight percent of the 1mpa1rment was 
related to the May 12, 1981 injury. (Dep. P• 12) 

f treated claimant. He also testifled 
or . Boulden, o course, 

by way of deposition in this case. He stated that claimant had 
a CT scan which showed a facet tropism at the LS, S-1 facet 
joint junction. There was also a ventral disc at LS, Sl. D~. 
Boulden attached great import to this last di~g no~is since t e 
symptoms related with this type of ruptured disc 1ncludedflack 
of bladder and bowel control. Dr. Boulden felt that as o 111 
December 1982 claimant had an impairment of the lumbar spinl of 't'I 
ten percent. He thought the claimant aggravated a preexist ng 

l 
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condition whic h was aggravated tempora rily. He thought claimant 
could become a surgical candidate in the future. He thought 
claimant could return to his duties as~ baker so lon~ as "he 
uses the proper back mechanics.• There wa s some quest1on as to 
whether the diagnoeis of the CT scan was correct. He did not 
think claimant permanently aggravated his condition in the 
injury. 

APPLICABLE LAW 

1. Sections 85.3, •85.20 and 86.17 confer jurisdiction on 
this agency in workers' compensation cases. 

2. By filing a memorandum of agreement it is establ1shed 
that an employer-employee relat1onship existed and that claimant 
sustained an injury arising out of and in the course of employ
ment. Freeman v. Luppes Transport c~., 227 N.W.2d 143 (Iowa 
1975). This agency cannot set th1s memorandum of agreement 
aside. Whitters & Sons, Inc. v. Karr, 180 N.W. 2d 444 ( Iowa 
1970). 

3 . The claimant has the burd~n of proving by a preponderance 
of the evidence that the injury of May 12, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v . Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965) . 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955). The question of causaf-connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

An employee is not entitled to recover for the results of a 
preex isting injury or disease but can recover for an aggravation 
thereof which resulted in the disability found to exist. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963); Yeager v. Firestone Tire & Rubber, Co., 253 Iowa 369 , 
112 N.W.2d 299 (1961); Ziegler v. United States Gypsum Co., 252 
Iowa 613, 106 N.W.2d 591 ( 1960). See also Barz v. Oler, 257 Iowa 
508, 133 N.W.2d 704 (1965); Almquist v. -~~en~ndo~h Nurserie~, 
218 Iowa 724, 254 N.W. 35 (1934). 

4 . Section 85.34(1), Code of Iowa, regulates the payment of 
healing period in cases of permanent d1sability. It states: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that sign1 f1 cant 
1mprovement from the injury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employ
ment in which the employee was engaged at the time 
of injury,. whichever occurs first. 

5. Functional disability 1s an element to be considered in 
determining industrial disability which 1s the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W. 2d 251, 257. 

ANALYSIS 

Based on the foregoing principles, 1t is hereby found that 
claimant has established his claim by a preponderance of the 
evidence. Although defendants raised some question as to the 
occurrence of the injury, it is noted that a memorandum of . 
agreement was filed and that I do not have the power to set this 
agreement aside. The record indicates that claimant had pre
existing problems and it is found that claimant had a preexisting 
condition wh ich was aggravated by employment . Dr. Boulden 
agrees with this finding. 

The fighting issue of this case is whether c 1 1imant ~ustained 
a permanent partial disability as a result of the inJury. Dr. 
Boulden testified that any aggravation was temporary. The 
evidence given by or. Boulden 1s somewhat to the contrar y. The 
discrepancy between the opinions of these two fine professionals 
concerns their area of expertise. It was quite enlightening, 
particularly in regard to the tremendous diagnostic advances 
which have · been made. The Supreme Court o f Iowa has, in a long 
line of cases, indicated that the teem of disability means loss 
of earning capacity and not mere functional d1sab1lity. Diederich 
v. Tri-City Railway Co., 219 Iowa 587, 258 N.W. 899 (1935). The 
refinement has been made to the inclusion of an employer's 
refusal to give any sort of work to a cla1mant as an element to 
be considered in the assessment of permanent partial industr1al 
disability. 

The record reveals that claimant was discharged from his 
manager's job and returned to the classification of a journeyman. 
Although much was made of claimant's high rate of pay and other 
matters, the fact remains that journeymen wor k to be managers 
rather than the other way around . Claimant wa s removed from the 
manager's position because he was losing too much time. Be was 
losing too much time because he was hurt on the job. This 
entitles claimant to be awarded permanent disability. Cla imant 
is in his low 40 's and has a high school education. He has a 
number of job experiences and the exercise of the cla imant's 

supervisory skills has been lessened. Claimant is disabled to 
the extent of ten percent of the body as a whole. 

The next item which will be discussed is claimant 's entitle
ment to further healing period compensation . The final r eport 
which was filed on December 8, 1983 indicates that claimant was 
paid 44 weeks of compensation, represe nting the period from the 
time of injury until Mar ch 16, 1983. Claimant returned to work 
on a part-time basis until May 1982. In the interim, his pay 
was supplemented . Claimant should not and will not be awarded 
further healing period. He has been fully compensated wi thin 
the meaning of the law. The parties stipulated that the rate of 
compensation in the event of an award was $298.04. 

FINDINGS OF FACT 

1. Claimant was employed by defendant roods, Inc. on Hay 12, 
1981. 

2. Claimant hurt his back lifting flour at work on May 12, 
1981. 

3. Claimant had prior back problems. 

4. Claimant aggravated a pree xi sting back problem wh ile 
lifting at work. 

5. Defendants filed a memorandum of agreement concerning a 
May 12, 1981 injury. 

6. Claiman t left his employment as a manager because he was 
missing too much time fr om work. 

7. Claimant was missing considerble time from work because 
of the injury. 

8. 
extent 
injury 

Claimant sustained permanent partial disability to.the 
of ten percent of the body as a whole becaus~ of · the 
of May 1~, 1981. 

CONCLUSIONS OP LAW 

1 . This agency has jurisdiction of the parties and the 
subject matter. 

2. Cl aimant was employed by Foods, Inc. on May 12, 1981. 

3. Claimant sustained an injury arising out of and in the 
course of employment on May 12, 1981. 

4. Defendants will be ordered to pay unto claimant fifty 
(50) weeks of permanent partial disability compensation at the 

rate of two hundred ninety-eight and 04/100 dollars ($298.04 ) 
per week . 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
fifty (50) wee~s of permanent partial disability compensation at 
the rate of two hundred ninety-eight and 04/100 dollars ($298.0 4) 
per week. 

Interest is to accrue on this award pursuant to section 85.30, 
Code of Iowa, from the date of this dec1sion. 

Oefendants are to file a final report upon payment of this 
award. 

Costs of this proceeding are taxed against defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

~ 
Signed and filed this 2,.J day of August, 1984. 

~< 1wtfL,,1 WM. BAUR .... 
EPUTY INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRI AL COH~ ISSIONER 

---------------------------
MICHAEL VANDERWEST, 

Clal11ant, 

ve . 

MICRAEL K, MCNEAL d/b/a 
MYCO LIGHT AND SIGN SERVICE, 

E•ployec, 
Defendant. 

: 

: 

FILE NO. 739900 

A R B I T R A T I O N 

Fol b. i6 Oo N 

AUG 1 ?fl84 

IQW♦ IMNlSJAIAI COMMISSIONER 

Th is ls a proceeding in arbitration brought by the claimant, 
Michael Vanderwest, against Michael K. McNeal d/b/a Myco Light 
and Sign Service, his employer, as the result of an industrial 
inju{y which occurred on July 26, 1983. 

This default matter was heard 1n Des Moines, Iowa on August 
13, 1984 pursuant to an order of July 17, 1984 wherein this 
•attec wa s set f oe hearing. Defendant failed to appe3c. 

The record in this matter consists of the oral testimony of 
the claimant together with his exhibits land 2. 

There la sufficient credible evidence contalned in this 
record to support the following find i ngs of fact: 

l. That thie agency has Jurisdiction of the persona and 
the eubject •atter. 

2. That on July 26, 1983 claimant w3s an employee o f the 

defendant. 

3. That on July 26, 1983 cl aimant sustained an industrial 
injury wh ich aroee out of and in the course o f his employment 

activities. 

4. That as a result of the 1ndustrlal f all, cla imant 
sustained a fracture to his left leg and left arm. 

5. T, at the clai11ant was unable to ceeu•• acts of gainful 
e11ployaent until January 15, 1984. 

6. That the claimant ' s wage was S4.50 per hour foe 3 

nor•~l 40 hour week, 

7. That claimant is single with no depen~ents. 
8. That claimant's groes weekly wage o f S180.00 entitle ■ 

him to a weekly entitlement o f $116.19. 

9. That the clai■ant incurred m~dical 
to treat theae injuries wh ich remain unpaid 

expenses necessary 
as of the date below. 

(Claimant'• exhibit l) 

10, That a s a result thereof, clai•~nt has sustained a 
functional i•paicaent of 50 percent of his left leg. 

11. That the claimant ls ln need of future medical care . 

12. That clai■ant's benefits have been unreasonably delayed. 

THEREFORE, IT IS ORDERED that the defendant pay the claimant 
a healing period of twenty-four and si x- sevenths (2 4 6/7) weeks 
at the weekly rate of one hun~red sixteen ftnd 19/100 dollars 
($116.19) together with statutory interest from the date due. 

DEPENDANT IS FURTHER ORDERED to pay claimant a one hundred 
ten (110) week period o f permanent partial disability beginning 
on January 16, 1984 at the weekly r,te of one hundred sixteen 
and 19/100 dollar• ($116.19) together with statutory lnterest 
f rom the date due. 

DEPENDANT IS FURTHER ORDERED to pay to the clai■ant the SUS 

of eight thousand four hundred thlrty-four and 46/ 100 dollars 
($8, 434 . 46) in reimbursement of medical expenses incurred as 
reasonable and necessary to treat the 1nJury. 

DEPENDANT ts FURTHER ORDERED to pay the Col lowing medical 

expenees: 

University Medical Center 
City of Des Hoines 
ouik Care 
Northwest couunity Anesthesiologists 
Orthopedic Ansoc1ates, P.C. 

Northwest Hospital 
TOTAL HEDICALS 

$ 100.00 
45.00 
61.00 (p,udl 

499. 75 
1,870.75 

$2,576.50 
5,85U~ 

$8, 434 46 

IT IS PURTBER ORDERSD that defendant pay the clalmant a 50 
percent penalty in the su• of three thousand one hundred ninety 
and no/100 ($3,190.00) in discharge of claiaant's additional 
entitle•ent by virtue of section 86.ll due to unreasonable delay 
since the clai■ant has received no entitlement• since the date 
of injury. There beini no costs, none are assessed. Defendant 
is also ordered to file a f}r,1 ,~port when due. 

s11ned and (ile,J this lJ._ day 

DEPUTY INDUSTRIAL CO~.MISSIONEP 

BEFORE THE IOWA J NDus·r1u I\L CO~H I ss I ONER 

------------------
CHARLES L. VEACH, 

C la lmant, 
: 

vs. 
f' • le No. 4 8 3 516 

A P P E A L 

F I L. E C 
WOLFF' TAANSPORT~TION CO., : ~U6 t 5 1984 

Employee, 

and 
D £ C I S 1 U rl IJWA lllJSl!aM. 'Di?RSSllar 

HAW~EYE SECURITY INSURANCE 
CO'tPANY, 

Insurance Carrier, 
Defendants. 

• 

_Defe~dants appeal fr om a review-reopening decision in which 
clai•ant s ~ause o f action was d t 
s tatute of limitations due to eq~i~~~~~c~s~ot b~rced by the 
increase i n industrial disabilit Th oppe and awarded an 
o f the transcript o f the review-~~open~n~eco

rd 0
~ appeal c~ns1sts 

with claimant 's e xhibits 1 through 17 d r ~ocee ings together 
e xhibits 18 through 23; and the briefsan d and defendant•' 
parties on appea l. an arguments of the 

The 
finding 
statute 

ISSUE 

i ssue on appeal is limited t o whether there was 
defendants were estopped from asserting the b~r 
of limitations contained 1n sPct1on 86.26, code 

STATEMENT Of' rHE CASE 

error 1n 
of the 
of Iowa. 

Evidence ger ■ane to the issue on appe 1 · -
tha t he had been employed with d~fendant ~s ~s~el la1mant stated 
He suf f ered • .very person an inJury to his back on October 17 1977 h h • 
slipped and fell on his back wh ile delivering a~ appli:n~~ eHP 
was coapeneated for this in)u ry and fo llowing his recover ·he -
returned to work f or defendant. Bec~use o f pain and the ~eavy 
li fting required on hie Job, he left his employment in July 1979. 

As a result of his Octobe r 17, 1977 inJury he was paid 
p~raoncn t pactial d1s~hillty benefits equal to a five percent 
1ndustr1al disability. He wa s last paid disability bene f its on 

or about May 7 , 1979. 

In early 1982 he began to believe that hie di sabil ity was 
greater than five percent and decided he should r eopen the 
previous workers' compensation cla im. On February 4, 1982 he 
wrote Hawkeye Security Insu r ance Company and requested them to 
reopen his case. A copy of th is lette r was ad■ itted into 
evidence as claimant's exhibit 3. Claimant sa id he rece ived a 
response from the i nsur ance company by lPtter dated February 10 
1982. A copy of this letter was admit ted as claimant ' s exhibit' 
4 . He took no further action untll April )0, 1982. He sent 
another l~ttPr to the insurance carrier, This lettPr was 
adaitted as claimant ' s exhibit 5. Claimant wrote a letter dated 
Hay 3, 1982 t o the Iowa I ndustria l Comm1sr,1one r . The letter was 
admitted as claiaant'• e xh ibit 6. Claim1nt believed that the 
statute of limitations wou ld expir e on Hay 7, 1982 . 

The insurance carrier finally made contact with him when 
they called his hoae and spoke to his wife on May 5, 1982. 
Short ly after Hay 3 , 1982 someone from the 1ndustr1al co■a1ssioner's 
o ffi ~e called him and advised him to consult an attorney. 
Short ly thereafter he went to consult with an attorney. The 
attorney wou ld not tak e his case because the law fir• represented 
Hawkeye Secu rity Insurance Company. He then obtained the 
service■ of Mr. Coyle. He had no f urther con tac t wi th the 
insurance car r ier after Hay 5, 1982. 

Janet Veach testified ehe 1~ the claimant's wife. She 
stated that she was at home on May 5, 1982 when she received a 
call f rom defendants' adJu■ ter, To■ Donahue. She indicated that 
Hr . Donahue told her he was calling 1n response to claimant's 
letter o f April 30, 1982. She advised that Mr . Donahue requested 
additional information about the claim so she gave h 1■ the claim 
number and policy number. Accordin1 to Hrs. Ve•ch, Hr. Donahue 
ind1 ated there had been a problc• with the coaputer and that 
someone from the insurance carri•r woulJ be contoct 1ng clai ant 
soon. 

Charles Brl•Stedt testified he is a cl~i■s Gupervisor for 
Hawkeye Security Insucanc• Company and as such was the supervisor 
over claimant's file. ~r . Bra■stedt stated that as a follow-up 
to Hr. Donahue's call to Hrs. Veach he called h•r on Hay 6, 1982. 
He advised her that claimant had to (ilP. with the industrial 
co-1ss1one r• ~ office by May 7, 19~2. He revealed that after 
the notice of payment dated May 7, 1979, claimant'• file waa 
sent to Des Moine• and placed in storage. Be atated that the 
f irst tiae he knew of clai■ant's cequeet for addittonal benefits 
was fro• the letter of April 30, 1982. 2" 

Claiaant introduced copies o f numerouG documents and letter•, 
the relevant portions of which are se t out below. 
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Claimant's exhibit 1, • r.mployer's Report of Benefits Paid " dated May 7, 1979: 

10. EMPLOYEE NOTlFICATION1 

Copy of this form sent to employee on 5-7-79 

Iowa Law allows for reopPning of any claim for 
additional compensation w1th1n three years of 
the last payment of compensation. Should you 
have questions regarding plyments or feel 
additional compensation 1s due contact insurer 
named above. 

If a request for adJ1t1onal compensation 1s 
refused a petition for review-reopen1ng must be 
properly initiated with the Iowa Industrial 
Commissioner within thr~e y~ar $ of the last 
payment of compensation. The threP year 
li~itatlon provision doen not apply to expP.nsPs 
for reasonable and necessary health care 
services for treatment of the original tnJury. 
(Also received as defendants' exhibit 22) 

Clai■ant's e xhibit), a letter datPd February 4 , 1982 from 
claimant to Hawkeye Secu ri ty Insurance Company: 

I would like to reopen this claim (copy attachPd), 
and have ■y back re-evaluated. 

Ala~, I am enclosing a copy of a letter of wh1-h 
you were sent a copy to substantiate a claim of the 
summer of 1978. I never received any correspondence 
from you concerning this cla1■. Therefore, I am 
going to pursue this claim along with the reopening 
of the other ~laim. 

If I am sent to a doctor for re-eval u Jtion, I 
prefer not to be sent to Dr. R. Scott Cai rns. Due 
to a personality conflict, I do not believe 1 could 
get a just evaluation. I do not bel1evP. his 
original evaluation w1 s Just. 

Claimant's exhibit ◄, a lPtter dited February 10, 1982 from 
Ha wkeye Security Insurance Company to claimant: 

we a r e 1n receipt of your letter dated February 
4, 1982. 

This file has been shipped to our Home Office in 
Des Moines. As of this date we have sent for your 
file and as soon as we receive the f&lP in our 

offi ce, one of our adJusters wa ll be an cont1ct with you. 

Claimant's exhibit 5, a letter dated April 30, 1982 from 
cl a i mant to Hawkeye Security Insu rance Co~pany· 

Your letter of February 10, 1982, stated that 
one of your adJustors would contact m,. However, 
as of this date, no adjustor has. It see■s to 
that you have had ample time to Jet my file and 
contact me. I would likP to know Just when you 
plan on taking care of this claim. 

Cla1aant's exhibit 6, a letter dated May 3, 1982 fro~ 
clalaant to the Iowa Industrial Commissioner: 

I am sending you copies of correspondence 
pertaining to my back cla im. I don't sPem to be 
getting any response from HawkeyP.-Securaty Ins. Co. 

I wr ote them 4 February 1982 to reopen •y claim 
but they have not contacted me. So, now I am 
wri ting them again and send1ng you a copy. The 
dealine for reopening the claim 1s 7 M3y 19,2. 

Would you be able to exp~d1te this matter for me? 

Claimant's exhibit 24 is d file meao frnm the claim file of 
Hawkeye Security Insurance Company. Thi "emor1alizes a telephone 
conversation between claims adJustP.r Tom Donahue and claimant's 
wife . It ia dated Hay 4, 1982 ,nd state~ th~t at that ttm 
claimant ' s file was in the home office. It further states that 
the information was given to Bob Holden, a re1ional claim 
■anager. 

Defendants Int roduced exh1b1t 2) ~hich 1~ a copy of a chnck 
dated May 2, 1979 to claimant from H1wkeye Security Insurance 
Co■pany. It as sta~ped pa id at D~s Moines, Iowa, Moy 8, !97?· 
The only other legible datP appP1r1nq on the check 1s an Ok 
dated May 9, 1979. The check as p1y~ble thro gh the Central 
National Bank and Trust Company, DPs ~oinns , Iowa. 

APPLICABLE LI\W 

Section 85.26(2) and ()), The Code, 1977, as amended provides: 

Any award for payments or agreement for settlement 
provided by section 86.13 for benef1ts under the 
wor kers' compensation or occupational disease law 
aay, where the a■ount has not been commuted, be 
reviewed upon commencemPnt of reopening proceedings 
by the employer or the e~ployee within three years 

from the d3te of the last payment of weekly benefits 
made under such 1ward or JgrPemcnt. Once an Jward 
for payments or agre~ment for settlement as provided 
by sertion 86.13 for benefit~ under thP workers• 
compensation o r occupational disease law has been 
made where the amount has not been commuted, the 
comm i ssioner may at any time upon propPr appl1cat1on 
make a determination and appropriate order concerning 
the entitlement of an employee to benefits provided 
for in section 85.27. 

Notwithstandi ng the t~rms of chapt~r 17A, the 
f1l1ng with the industrial comm1ss1onPr of thn 
o riginal notice or petition for an original proceeding 
or an original notice or petition to reopen an 
award or agreement of settlement provided by 
section 86.13, for benefits under the workers' 
compensat ion or occupational disease law sh1ll be 
the only act const ituting •commcncPmPnt" for 
purposes of this statutory section. 

The date of payment w1th1n section 85.26(21, The Code, ls 
the date on which a claimant receives the instrument of payment 
foe workers' compensation benefit,. Hulen v. S. s. of Iowa, Ltd., 
34th BienniAl Report of the Industrial Commissioner, 144 ( 1979 ). 

"Estoppel" 1n its broadPst ~cnse 1s 1 penalty paid by one 
perpetrating wrong by known fraud or by aff1rmat1ve act which, 
though without fraudulent int~nt, may result in leg•l fraud on 
another, Black's Law Dictionary, ◄ th Ed., 1968, p. 649 

A cla imant may also plead equatable estoppel tn a workers' 
compensation case. In order to prevail on the theory of equatable 
estoppel, the claimant must estdblish four essential elements: 
(lJ false repcesPntation oc concenlment of material facts; (21 
lack of knowledge of the ·rue facts on the part of the person to 
whom the represPntation -r ~~ncea laent 1 •ade; (JI 1ntent 'of 
the party making the repres~ntat1on that the party to whom 1t 1s 
aa:11? shall rel; th1>tf'On; ( 4) r'!lt ,lnr,e on such fraudul.-nt statement 
or concealment by the party tu whom ~ode resulting 1n has 
preJudice. Paveglio v. F1rn~tone Tare, Rubber Co., 167 N.W.2d 
636, 638 !Iowa 1969i:--sec Secr~st v. G€!foway, 239 Io~a 168 
(1948) and Housel v. Bituminous Matcraat and Supply Co., 169 N.w.2d 763, 768 ( Iowa 1969). - ------ ·-

In Dierking v. Bella" lless Superstore, 258 N. W.2d 312, 315, 
316 (Iowa l977), the Iowa Supreme Court adopted the following 
statement concerning the term "false representation•: 

• • •*In its generic sense, a false representation 
as anything short of a warranty which producqs upon 
th~ mind o false impression conducive to ACt aon. 

37 C.P.S. Fraud S8. Ord inartly however , the 
representation ■u"t b definat,, and •ere vague, 
general, or indefinite state~ents are insufficient, 
because they shou l d, as a general rule, put the 
hearer upon inquiry, and there as no right to rely 
upon such statements.• 

Further, a person cannot claim concealment if he has knowledge. 
Gruener v. Clty of Cedar Palls, 189 N.w 21 577, 581 (Iowa 1971). 

A pa rty alleging equitable eatopp, 1 must be excusably 
ignorant of the true facts. s , M Finance Company of Fort Dodge 
v, Iowa State Tax Commission, 162 N.W. 2d Sos , 510 {Iowa 1968). 
(emphasis added) Thus, the party alleg1ng this theory must 
establish either his lack of knowledge or means of knowledge of 
the real facts. Dierking, 258 N. W.2d 312, 316. 

The third element of equitable estoppel as that the party 
against whom it i s urged knowingly took a position with the 
intention that it be acted upon, and relied thereon by the party 
urgipg the estoppel to his preJudice. 01eck1n9, 258 N.W.2d 312, 
)16; Ames Trust and Savings Bank v. Reichardt, 254 Iowa 1272, 
1280, 121 N. W.2d 200, 204; Holden v. Constr uction Machiner y Company, 
202 N. W.2d at 335-336. One is presumed to i ntend the natu ral 
consequences of his own acts. Terry & Rosenberg v. American 
Insurance Co., 202 Iowa 1291, 211 N.w. )16. 

Finally, equitable estoppel requires a showi ng of pre1udic1al 
reliance by the party ass,rting the theory. This requires that 
the party prove either a aubstant1a1 benefit to the party 
against whom it is asserted or a substantial detriment to 
himself as a result of having been misled or induced to act or 
fall to act. State v. Raymond , 254 Iowa 828, 8J6, 119 N.W.2d 
135 {Iowa 1963). Rel iancP, however, must be reasonable. 
Dierking, 258 N.W. 2d 112, 317. 

A party asserting estoppel has the burden to establish all 
essentia l elements thereof by clear, conv an 1ng and nati~f~c• ., 
proof. Nothing e l se will suffice. Holden, 202 N.W.2d 335, 355; 
Holeteen v. Thompson, 169 N.W.2d 55 4, 558 559 (Iowa 1969)1 
Janssen v. ~Orth Iowa Conf. Pen., Inc. o f Methodist Chur ch, 166 N.w.2a 90T, 906-907 <Iowa 1969). 

An appli ca tion for arbitration is not a formal pleading and 
is not to be judged by the technical rules of pleading. Nor is 
the same conformity of proof to allegation necessary as in 
ordina ry actions. Vea er v. Firestone Tire, Rubber Co., 253 
Iowa 369, 373-37◄ , N.W.2d 99, 01- 02; Alm v. Morr s Barick 
Catt l e Co., 240 Iowa 1174 , 1177, 38 N.W.2d 161, 163. The aa■e 
Is true of an application for review-reopening. Cougean v. Quinn 
Wire, I ron Works, 164 N.W.2d 848 (Iowa 1969). 
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ANALYSIS 

It is not possible on this record to say precisely when the 
statute of limitations on claimant's cause of action expired. 
In any event, the statute would not have extended his cause of 
action beyond May 7, 1982. 

Claimant's conte~tion is that defendants should be equitably 
estopped from asserting the statutP of limitations. His burden 
is indeed heavy. He must prevail, 1f at all, by clear, convincing 
and satisfactory proof. 

Claimant alleges that paragraph 10 implies thlt a~ a prerequisite 
to filing a petition with the Iowa Industrial Comm1ss1onec an 
employee must first contact the insurer and be refused additional 
compensation. 

The insurer's letter of February 10, 1982 not only contained 
a promise that an adjuster would be 1n contact with claimant, it 
contained a representation, to wit: "(a)s of this date we have 
sent.for your file ••. • The record discloses that claimant's 
file was not requested from the home office until May 4, 1982. 

While it is evident that the defendants made a misrepresentation 
of fact, the question remain whether or not it was a material 
fact. Certainly, if the insurer had not told claimant that he 
would be contacted by an adjuster after the file had been 
received, it would not be so. Here, however, receipt of the 
file was a condition precedent upon which the adjuster would 
contact claimant. In addition, it 1s clear that the insurer 
decided to deny claimant additional benefits within two days of 
when they actually sent foe the file. It is reasonable to 
assume therefore that had the file been sent foe on February 10, 
1982, as was represented, a denial would have been made long 
before May 6, 1982. Clearly receipt of the file was material to 
the insurer since they would not cont~ct claimant until it had 
been received and thus matPcial to the claimant as well. 

The misrepresentation is material because It re-enforces the 
alleged ambiguity contained in paragraph 10 of the Form Sin 
favor of the implication that Iowa law required a refusal by the 
insurer before filing a petition. While claimant may not rPly 
solely on any ambiguities or vagueness of that form, when the 
insurer acts in such a way as to indicate that they were fulfilling 
their duty under the law by sending an adJustec to review the 
claim, hie reliance becomes more reasonable and more justified. 
Claimant has established by clear and convincing evidence that 
the defendants made a misrepresentation of material fact to him. 

Claimant must next establish that he lacked knowledge or the 
means to obtain knowledge of the r~al facts. Obviously, claimant 
lacked Lhe knowledge of whethec oc not the insur~r did a~n~ for 

hie file in Des Moines. It is equally obvious that he lacked 
the means to find out since the insurer was the only entity 
which had hie records. ~nowledge of the true facts in this case 
was wholly within the province of the insurance company. Wh ile 
it is true that claimant was told of the error after he wrote 
his letter of April 30 , 1982, it is also true that by that time 
his eights were already in serious jeopardy and he was not 
informed of the ercoc until May 4 , 1982. Claimant need not 
establish both lack of knowledge and means of knowledge, but 
either of the t wo. The evidence is clear that he had no knowledge 
that the insurer had not sent for his flle. 

The third essential element claimant must establish is that 
the defendants knowingly took a position with the intent that lt 
be acted upon and relied upon by the claimant to hie prejudice. 
A false statement, even if the maker of the statement believes 
it to be true, which is intended to be cel1ed upon by the hearer 
of the statement would meet the cequlcements of equitable 
estoppel. In fraud it must be shown that the maker of the 
statement knew or had reason to know the statement was false. 

The evidence does establish that Hawkeye Security Insurance 
Company intended foe claimant to rely upon the letter of February 
10, 1982 and to believe that they had undertaken steps to review 
hie case. Intent that he should rely upon the letter, however, 
is not enough. There must be a specific intent that he should 
rely upon it to hie prejudice. 

Nothing in the letter itself suggests that it was the 
insurer's intention that claimant should rely upon it to allow 
the statute of limitations to run. At the time the letter was 
sent there was almost three months left before the statute of 
limitations expired. The letter makes no promise that additional 
benefits would be paid and does not suggest that he should not 
proceed with his legal remedies until he heard from them. All 
of the representations to claimant must be considered though in 
order that 1uetice be done. Clearly, claimant was led to 
believe that the pur pose of an adjuster contacting him would be 
to pay or deny additional benefits, which would be consistent 
with the statements ln paragraph 10, Form S that a petition 
should be filed after a request had been denied. This ls a fair 
and logical inference of the words and acts of Hawkeye Security 
insurance Company. 

Intent is seldom if ever capable of direct proof. It is 
presumed, however, that one intends the natural consequences of 
hie own acts. Claimant was told that if he wanted additional 
benefits to contact the insurer and if his request was denied to 
file a petition with the industrial commissioner . Claimant was 
told by the insurer, in response to his request for additional 
benefits, that hie file had been sent for and he would be 
contacted. The insurer did not send for hie file and did not 

contact him until it was virtually imposslble for him to meet 
the limitations time period. The natural consequence of these 
acts is prejudice to the claimant. 

Huch of the foregoing discussion is also applicable to the 
discussion of reliance. Reliance must always be reasonable and 
claimant must ~how care and diligence in pcotocting his rights 
as well as preJudice. Certainly the c laimant has shown prejudice. 
The statute of limitations has expired and he can no longer 
maintain his cause of action. The reasonableness of his reliance 
and the degree of care and diligence which he exercised to 
protect his eights ace the essential questions. 

Claimant's letter of February 4, 1982 to the insurance 
carrie r demonstrates that he first sought to assert his eights 
well before the statute of limitations expired. There is no 
evidence in the record that the insurance carrier had failed to 
fulfill its promises to claimant in the past. Clatmant was 
therefore justified in believing that the insurance carrier had 
done and would do what they definitely and unambiguously said in 
theic response to him of February 10, 1982. In addition, 
claimant sought to follow up on the promise in hie letter of 
April 30, 1982 which was also before the statute of limitations 
expired. Finally, he sought assistance from the industrial 
commlssion~ r•s office. Claimant's letter dated May 3, 1982 to 
the industrial commissioner could infer t wo things. One, that 
claimant knew his right to maintain a claim expired on May 7, 
1982. If this were the case, he did not rely on any representa
tions of the insurer. It can also be inferred, however, that 
claimant was merely asking that the insurer respond to his 
request within the "deadline foe reopening the claim .•• • so he 
could maintain a claim. The better 1nfecence, based on the 
record as a whole , is the second. If this be the case, claimant 
was relying upon the letter of February 10, 1982 and the notice 
contained In paragraph 10, Form 5. 

In light of the exhibits and test1mony in this record, it is 
f~ir to say that claimant•~ actions were reasonable. Claimant 
is not a person trained in the law. He had not found it necessary 
to utilize an attorney during the original action. Both the 
wocds and conduct of the insurance carrier wece consistent with 
the representations made by them. The fact that he could have 
done other things oc taken other action than he did, does not 
detract from the fact that what he did was reasonable under the 
c ir cumstances . Claimant must be judged as a reasonably prudent 
man acting in the graver and more serious affairs of life, he is 
not burdened with having to exercise every conceivable option 
available to him. 

Claimant has established by clear and convincing evidence 
each of the elements of equitable estoppel. Defendants should 
not be allowed to defeat his claim on the b~sis of the statute 
of limitations. 

As for c laimant not specifically pleading eetoppel, paragraph 
9 and the attachments of claimant's application for review
ceopening makes it sufficiently clear that claimant intended to 
defeat defendants' defense of the statute of limitations. 

FINDINGS OF PACT AND CONCLUSIONS Of LAW 

WHEREFORE, based upon the evidence presented the following 
findings of fact ace made: 

l. On October 17, 1977 claimant slipped and fell while 
delivering an appliance foe his employer. 

2. As a result of claimant's fall, he injured his back. 

). As a result of the back injury, claimant suffered a five 
percent (Si l functional impairment of his body as a whole. 

t - As a result of his injury, claimant was off work from 
October 17, 1977 until November 20, 1977. 

• 5. Claimant was paid compensation from October 18, 1977 
until November 20, 1977. 

6. Claimant was paid compensation for permanent disability 
based upon a five percent (S il disabillty of the whole man. 

7. The last date of payment of compensation to claimant was 
between May 2, 1979 and May 8, 1979. 

8. Claimant filed his petition for ceview-ceopening on June 
4, 1982. 

9. lt is more than three years from Hay 8, 1979 to June 4, 
1982. 

10. On May 7, 1979 defendants sent claimant a notice which 
contains a vague and ambiguous statement of Iowa law. 

11. On February 10, 1982 defendants sent a 
containing a false statement that his file had 
and that an adjuster would be contacting him. 
was material. 

letter to claimant 
been requested 
Said statement 

12. Claimant did not know hie file had not been requested . 

13. lt was the intent of the insurance carrier that claimant 
rely upon the statement to his prejudice. 

14. Claimant reasonably relied upon the statement which 148 
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r e s u lted in his prejudice. 

15. Cla i mant is fifty 150) years old. 

16. As a resu l t of his injury, cla iman t has suf f e r ed a l oss 
o f earning c apaci ty . 

17 . Claiman t is well mot i va ted to work . 

18 . As a result of his inju ry, c la imant has su ffered a 
di s ability f o r i ndus tr ial pu r poses o f f ifteen perce nt ( 151 ). 

19. Claimant was no t author i zed t o incu r medj cal expenses 
with Dr. Besler . 

20 . Claimant's rate of compensation is one hundred fourteen 
and 52/1 00 dollars ($11 4.52) pe r week . 

WHEREPORE , based upon the above findings o f fact and pr i nciples 
o f l aw i t l s conc l uded: 

. 
On October 17 , 1977 claimant su ff e r ed an inju ry a r ising out 

o f and •i n the cour se o f h i s empl oyment. 

Cla i mant' s di sability is causally connect ed to his i n jury. 

Cl aimant' s cla i m was fil ed after t he expi r ation of the 
s tatute o f limita t ions. 

Claimant has establ i shed by clear a nd convincing evidence 
that de fendan t s should be estopped from asserting the statute of 
limitations. 

Claimant has fa iled to pr ove he was authorized to obtain 
medi cal t reatment fr om Or . Besler . 

lfflEREPORE , the review-reopening decision is affirmed . 

ORDER 

THEREPORE, de fendants are o rdered to pay unto claimant 
s e venty- f i ve (75) weeks of compensation for pe rmanent partial 
disablity at the rate of one hundred fourteen and 52/100 dollars 
($ 114. 52) per week to be paid in a lump s um toge ther with 
sta t u t o ry i nterest . 

Defendants are t o be g iven c r ed it f o r t wenty-five (25) weeks 
of compensation previo usly pa i d . 

Costs of the rev iew- reopen ing and this a ppeal a r e taxed to 
the defendants pursuant to Industrial Commissioner Rule 500- 4.33. 

A final repo rt o f payments is to be filed upon completion of 
t his award. 

Signed and filed this /d' day o f Augus t, 1984 . 

BEFORE THE IOWA I NDUS"rRIAL COMM ISSIONER 

DENNlS G. VORE , 

Claimant, 

vs. 

FARBER BAG & SUPPLY CO., 

Employer, 

and 

UNI~EO FIRE & CASUALTY COMPANY,: 

Insurance Carrier, 
Defendants. 

FILE NO. 673959 

R E V I E W -

R E O P £ N I N G 

JUL i4 'I l~tA 

f'JNA lllC'JSIRIAl COMWS.5IOIIER 

------------·-------

INTRODUCTION 

This is a proceeding in review-reopening brought by Dennis G. 
Vore, claimant, against Farber Bag & Supply Co., employer, and 
United Fire & Casualty Company, insurance carrier. Claimant 
alleges that he sustained a back inju r y on June 12, 1981. 

The hearing commenced May 24, 1984 at the Iowa County 
Courthouse in Marengo, Iowa with the claimant appearing in 
person with his attorney, James A. Jac kson, and with the defendants 
appearing through their attorney, Lewis Pfeiler. The case was 
considered fully submitted upon conclusion of the hearing. 

The record in t his proceeding consists of the testimonies of 
c laimant, his spouse, Cheryl Vore, and claimant's exhibits land 2. 

ISSUES 

The issues presented by the parties at the time of hearing 
are a determination of the nature and extent of ary disability 
which is related to the injury which claimant sustained and a 
determination of the benefits to which claimant is entit l ed. It 
was stipulated that the correct rate of compensation is $185.87 
per week, that claimant reached maximum improvement from the 
injury on October 13, 1982 and that the charges for medical 
services rendered were fair and reasonable. Claimant presented 
two medical bills, the first being $100.00 to St. Anthony 
Hospital of which $50 . 00 had been paid by claimant and the 
balance was unpaid. The second was in tne amount of $24 .38 for 
mn~1rAt1,1n. Defendant~ • counsel agreed to havP the same pald 
and consented to t he order entered in this matter d1rect 1ng 
payment thereof. A memorandum of agreement was f i led February 
ll, 1983. 

REVIEW OF THE EVIDENCE 

Claimant testified that he was born December 20, 1953, is 
married and has a nine month old child. He resides at Belvedere, 
Illinois. Claimant graduated from high school in 1972 in the 
top_25 percen~ of his class. After high school he joined the 
mar1n:s for six months but was discharged due to his inability 
to adJust to military life which claimant stated was actually an 
inability to perform pull-ups. 

Upon his return from the service claimant worked for approxi
mate~y _a year at St. Joseph Hospi tal performing maintenance and 
sterilizing rooms. He attended one semester in the life science 
program at Rock Valley Jr. College in Rockford, Illinois. He 
has worked for ~pproximately six months at a plastic bag factory 
where he su~erv1sed three wor kers and the operation of machines. 
lie wor~ed five years as a carpet installer and finally commenced 
work with Farber Bag in 1979. Claimant ' s duties while working 
at Parber Bag were predominately truck driving in a five state 
area which included loading and unloading bales of burlap bags 
which weighed as much as 450 pounds. He stated that his average 
work week was approx imately 60 hours spread over five and 
one-half days for which he was paid a salary of $300.00 weekly . 

. Claimant denied having any numbness in his legs prior to the 
inJury of ~une 12, 1981. He staled that he bruised his upper 
back sledding several years eari1~r, had played football in high 
school where he suffered an inJury to his arm and that he was 
able to serve in the m~rines without problems except for the 
inability to perform pull-ups. 

Claimant stated that on June 12, 1981 he was working with a 
co-worker lift1~g a 450 pound bale of bags onto the truck when 
he felt a pull in his back. He reported the inJury to David 
Farber, vice president of the employer corporation whic h .. .is 
owned by Frank Farber. Claimant related that the bale was 
approximately waist high when he felt a pulling and stabbing 
pain which was a sensation he had not previously experienced. 
He stated that he knew something was wrong but did not know what. 
David Farber directed him to take it easy foe the rest of the 
day and he did so. After returning home he stated that he got 
stiffer and sorer as the night progressed and that by the 
following t,rning he could get out of bed only by colling 
himself out. He stated that he phoned David Farber and sought 2' 
treatment with Daniel J. Guler, o.c., in Cuba City, Wisconsin. •' 
X-rays were taken and two weeks of massage and bed rest was 
prescribed. Claimant stated that he began to feel better and 
that he went back to work on July l or 2, a Thursday and that he 



took Friday off at Frank Farber's direction. Claimant stated 
that he returned to work the following Monday anu by 11:00 a.m. 
he was bent over and could not stand. Frank Farber transported 
claimant to R. Scott Cairns, M.O., who placed claimant in the 
hospital for 10 days during which time he received conservative 
treatment, which hospitalization was followed by a month of bed 
rest at home. Claimant stated that a myelogram was performed on 
August 31, 1981 and that surgery had been recommended by Or. 
Cairns. Claimant sought a second opinion from Forrest R. 
Riordan, III, M.O., who confirmed the recommendation for surgery. 
Claimant testified that surgery was scheduled but that he then 
cancelled it due to the uncertainty of the insuranc~ company 
paying the cost. It also appears from claimant•~ LcsL1mony and 
from the office notes of Or. Cairns, particularly the entries 
dated September 22, 1981 through September 24, 1981, that the 
physician patient relationship between claimant and Or. Cairns 
had deteriorated to the point that or. Cairns recommended that 
claimant seek treatment elsewhere. Claimant had also been seen 
by W. J. Robb, M.O., who also confirmed the adviseability of 
surgical treatment. Claimant stated that Dr. Cairns released 
him to return to work without restrictions in late September, 
1981. 

With the employee's consent claimant then began receiving 
his treatment from Or. Rior,,an and on April 28, 1982 a lumbar 
laminectomy was performed. Claimant denied experiencing any 
trauma or inJury to his lower back during the intervening time 
between June 12, 1981 and the date he underwent surgery. 
Claimant stated that he recuperated foe approximately six months 
following surgery and was given a light duty release. He stated 
that he contacted the employer and was advised that they had no 
work which would fit within the l1m1tations which had been 
medically imposed. 

Claimant described his pre-inJury health as excellent . 
After the injury he stated that he could not sit or stand very 
long and that he experienced pain in his back, down his legs and 
th3t they sometimes alternated between the right and left legs. 
He stated that surgery provided incomplete relief. It has 
eliminated all major spasms ~nd the sharp pains which he previously 
experienced in his legs and back. He stated that his back is 
not now as strong as it was, that he has occasional episodes of 
sporadic pain which he estimated to occur approximately three 
days per month. He stated that his activities are now limited 
in that he no longer runs, bowls, camps, or performs a number of 
other recreational activities in which he had engaged prior to 
th~ inJury. 

Since suffering the injury claimant stated that he has 
received unemployment for approximately six months and that the 
family has been receiving aid to dependent children benefits 
sincP September, 1983. He stated that he is dissatisfied with 
being unemployed and would like to get back to work as he 
desires more income. 

Claimant stated that he has sought rehabilitative services 
and would like to engage in some form of computer science. He 
estimates the expenses of training for such a program would be 
approximately $23,040.00 when tuition and fees and all living 
expenses are considered for the length of the course which he 
desires to undertake. Claimant stated that the lifting and 
bouncing of driving a truck would prohibit him from engaging in 
that type of employment and that the carrying of rolls of carpet 
and stretching carpet would prohibit him from engaging in laying 
carpet as an occupation. He stated that he has performed a 
great deal of job seeking both in person and by telephone. He 
stated that most of the jobs he had sought, as listed on exhibit 
2, were in stores and places where he could work without further 
injuring his back. He stated that jobs were not available and 
that his back had not generally been discussed with any of the 
potential employers. 

Claimant stated that at the present time he would be unable 
to engage in any form of employment which required climbing 
stairs foe an extended time, standing in a stationary position, 
walking on irregular surfaces or being exposed to cold weather. 

Claimant stated that on June 12, 1981 he weighed approximately 
225 pounds. He confirmed that his doctors have recommended that 
he lose weight and that Or. Riordan recommended that he should 
weigh approximately 215 pounds. He stated that he presently 
weighs 255 pounds and has lost seven pounds on a recent diet. 
He testified that he presently does perform exercises and walks 
approximately two or three miles pee day. 

Claimant also related that in the past he had operated a 
drill press and worked as a metal pourer which positions he 
described as requiring little lifting. He stated that he has 
the ability to tune-up a car, rebuild carburetors, change brakes 
and install universal joints. He related that when working at 
Farber Bag he also performed limited inventory control work. He 
stated that he has taught himself typing and can type approximately 
10 words p~r minute. He stated that he felt he could also work 
as a salesman, store clerk, office worker, bank teller or 
receiving clerk. 

Claimant adm1tted experienc1nq some backaches whilP working 
at Farber Bag prior to June 12, 1981, but stated that they were 
not the same as what he experienced on June 12, 1981. Re denied 
telling his employer that his backaches were the result of a 
s1edding accident. 

Claimant stated that he did not try to wock when he was 
given a full release by Or. Cairns as he knew he was not well 

and feared further injury even though no doctor had advised him 
that working would further injure his back. 

Claimant related be1ng evaluated at Glenwood Park Evaluation 
and Treatment Center and stated that he felt that a fairly good 
rP.port had been issued as a result of it. 

Claimant admitted that when he initially applied foe un
employment he advised them that the minimum salary he was 
willing to accept was $300.00 per week. He also stated that an 
employer could not legally deny him a job due to his physical 
condition as such would be discrimindtory. 

Cheryl Vore testified that she had also previously worked 
for Farber Bag and had been laid off in mid-March, 1982 even 
though a recently hired employee, doing the same work as she was 
performing, was not laid off at that time. She confirmed 
claimant's complaints of discomfort and related that he has 
difficulty getting up after playing with the baby on the floor 
at their home. She stated that the claimant is not a complainer. 

Claimant's exhibit l consists of a number of medical reports. 
The reports of Ors. Cairns, Robb and Riordan consistently 
diagnosed a herniated disc. The only reports in the record 
following claimant's surgery are from Or. Riordan. In his 
report dated"August 17, 1983 Or. Riordan states that claimant's 
injury has eliminated him from most types of driving work. In 
his report dated July 14, 1983 he assessP.s a five percent 
functional disability to claimant. 

The psychological report dated September 19, 1983 from 
Glenwood Park Evaluation and Treatment Center concludes that 
claimant possesses above average intelligence and has the 
ability to perform college level academic work. It related that 
claimant is strong willed, confident and competent and relatively 
well adjusted except for some transitional stress due to his 
lack of employment. 

hPPLICAtLE LAW hNO ANALYSIS 

A memorandum of agreement conclusively establishes an 
employer-employee relationship and the occurrence of an injury 
arising out of and in the course of employment. Trenhaile v. 
Quaker Oats Co., 228 Iowa 711, 292 N. W. 799 (1940). It does not 
establish the nature or extent of disability. It does not 
establ1sh a causal connection between the injury and disability. 
Freeman v. Luppes Transport Company, Inc., 227 N.W.2d 143 (Iowa 
1975). 

Claimant must prove by a preponderance of the evidence that 
a causal connection exists between the inJury of June 12, 1981 
and the disability of which he now complains. A possibility is 
insufficient; a probability is necessary. Holmes v. Bruce 
Motor Fr eight, Inc., 215 N.W.2d 296, 297 (Iowa 1974). 
Whether a disability has a direct causal connection with the 
claimant's employment is essentially within the domain of expert 
testimony. However, expect medical evidence must be considered 
with all other evidence introduced bearing on the causal connection. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867, 870 
(1965), and Burt v. John Deere Waterloo Tractor Works, 247 Iowa 
691, 73 N.W.2d 732 (1955). The opinion of experts need not be 
couched in definite, positive oc unequivocal language. Sondag 
v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). The surgeon's 
report from Dr. Cairns which appears in exhibit 1 bear1ng the 
date of "3-25-8 (sic)", at lines five and six indicate that the 
injury arose from lifting bales of burlap. There 1s no medical 
opinion expressed in the evidence of this case which specially 
addresses the issue of the cause for claimant's herniated disc 
and the resulting disability. The events of June 12, 1981, as 
described by claimant at hearing and as related 1n the various 
medical reports, are the type of thing commonly seen as a cause 
for a herniated disc. The only evidence in the record regarding 
the same is that immediately prior to the incident claimant was 
free from pain and that following the incident the onset of 
symptoms was immediate and severe. It would be very unusal for 
claimant to have been able to perform all of his work activities 
prior to June 12, 1981 if the condition had existed at that time. 
The existence of the herniated disc is well documented medically 
and surgical correction appears to have been reasonably successful. 
Under the facts of this case a causal connection is found to 
exist between the injury of June 12, 1981 and the disability of 
which claimant now complains. 

As claimant has an impairment to the body as a whole, an 
industrial 1isab1lity has been sustained. Industrial disability 
was defined in Diederich v. Tri-Cit~ Railwa~ Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as fo lows: It is therefore 
plain that the legislature intended the teem 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

The op1nion of the supreme court in Olson v. Good~ear 
Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 25l,57 (1963) 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability • ••as defined by the Compensation Act 
means industrial disability, although functional 
disability is an element to be considered ... In 
determining industri~l disability, consideration 
may be given to the inJured employee's age, education, 
qualifications, experience and his inability, 
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because of the injury, to engage in employment for 
which he is fitted, * * * * 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
inJured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W. 2<l 251, 257 (1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Co wa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniable that it was the "loss of earnings" caused 
by the job transfer for reasons related to the 
injury that the court was indicating justified a 
finding of "industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
after an injury to the body as a whole and because 
of the injury which results in an actual reduction 
in earning, it would appear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

For example, a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden, 288 N.W.2d 181 (Iowa 
1980). 

Similarly, a claimant's inability to find other suitable 
work after making bona fide efforts to find such work may 
indicate that relief would be granted. HcSpadden, 288 N.W.2d 
181 ( Iowa 1980). 

Cla1mant's functional impairment does restrict him from 
engaging in many types of employment. Fortunately for claimant 
he is but 30 years of age and of above average intelligence. He 
appears to have the capacity to move into a sedentary position. 
His present education extends to only one semester beyond high 
school, but he is motivated to seek further education and has 
made the initial efforts necessary to begin the educational 
process. 

Claimant has not followed the medical directives to lose 
weight, however, the weight problem only arose subsequent to the 
iniury. Claimant's discomfort could possibly be reduced by loss 
of weight. His failure to follow the medical directives is not 
so blatant, however, as to have had a major effect u~on the 
success of the medical care for his inJury. A functional 
impairment of five percent as assessed by Dr. Riordan is actually 
a good result for a laminectomy patient. There is no particular 
ind1cation in the record of this case which indicates that 
claimant's failure to lose weight had a significant effect upon 
his recovery. By stipulation of the parties claimant reached 
the point of maximum significant medical improvement from the 
injury on October 13, 1982. Such 1s consistent with the re~ort 
of Dr. Riordan bearing that same date as contained in exhibit 1. 
Since that time claimant had up to the time of hearing, remained 
off work for more than 18 mo~ths, an unusually inordinate amount 
of time even in light of the state of the economy. The file 
reflects that during a part of the time he received weekly 
compensation benefits. Thereafter he received unemployment 
benefits and he now receives aid to dependent children benefits. 
During that same p~riod of time claimant and his spouse have had 
a child and have spent a great deal of time together with 
neither of them being employed outside the hom~. Claimant has 
sought employment at a number of places, all without s~ccess. 
The employer had no position in which it could place him due to 
the physical restrictions imposed by Dr. Riordan .. It_ is clear 
that claimant has sustained a permanent partial disability of 
the body as a whole and, when measured in industr1al terms, the 
same is fo1 ,d and concluded to be 25 percent. 

Under the provisions of section 85.27 of the Code of Iowa a 
claimant is entitled to reimbursement of only those medical 
expenses which he has paid from his own funds. Caylor v. 
Employers Hut. Cas. co., 337 N.W.2d 890, 894 (Iowa App. 1983). 
At commencement of the hearing the only medical expenses in 
issue were a bill in the amount of $100.00 from St. Anthony 
Hospital and charges in the amount of $24.38 for medication from 
some undisclosed source or sources. It was related that claimant 
had paid $50.00 of the bill at St. Anthony Hospital: It was not 
disclosed with certainty as to whether or not the bill for 
medication had been paid. Defendants will be ordered to pay the 
unpaid balance of $124.38 by reimbursing claimant for the 
portion thereof which he has personally paid and by paying the 
balance to the provider of the service. 

FINDINGS OF FACT 

1. Claimant was inJured on June 12, 1981 at Dubuque, Iowa 
while loading a bundle of bags onto a truck. 

2. At the time of inJury claimant was employed by defendant 
employer working as a truck dr1ver. 

). Following the 1nJury claimant was medically incapable 
of perfor•ing work in employment substantially similar to that 

which he performed at the time of the injury , and he reached the 
point of maximum significant medical improvement on October 13, 
1982. 

4. The injury caused a permanent functional impairment of 
five percent of claimant ' s body as a whole. 

5 . Claimant is 30 years of age, married and has a nine 
month old child. 

6. Prior to the injury claimant was earning $300.00 per 
week in return for approximately 60 hours of work per week, 
resulting in an average hourly wage of approximately $5.00 per 
hour. Claimant's rate of compensation is $185.87 per week. 

7 . Claimant is 
semester of college. 
will qualify him for 

a high school graduate and has attended 
He desires to enroll in a course wh i ch 

a career in the computer industry. 

one 

8. Claimant's work experience includes truck d r iving and 
carpet installation which he probably could not readily perform 
due to his injury. Claimant is also experienced as a drill 
press operator, metal pourer and has some supervisory experience , 
all of which would not be limited by his present physical 
condition. He has the ability to successfully complete college 
level courses. 

9. Claimant seems presently motivated to return to employ
ment. llis motivation is, however, of somewhat recent origin due 
to the low income provided by the aid to dependent children 
program. His motivation is also directed at obtaining a good 
paying job, and he is not willing to engage in employment which 
provides a lower rate of compensation than what he enjoyed while 
working for the defendants. 

10. The medical expenses of $100.00 incurred at St. Anthony 
Hospital and $24.38 for medication were incurred for care of the 
injury claimant sustained and the amount charged for that ca~e 
is fair and reas~nable. 

CONCLUSIONS OF LAW 

This agency has jurisdiction of the subject matter of this 
proceeding and of its parties. 

The injury claimant sustained to his back on June 12, 1981 
arose out of and in the course of his employment with Farber Bag 
, Supply Co. 

As a result of that injury, claimant sustained a permanent 
partial disability of 25 percent of the body as a whole which 
entitl~s him to )25 weeks of compPn~ation at thP rate of $185.87 
per week. 

The medical expenses in the amount of $124.38 as related at 
hearing are the responsibility of the de f endants under the 
provisions of section 85.27 of the Code of Iowa. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant one 
hundred twenty-five (125) weeks of compensation for permanent 
partial disability at the rate of one hundred eighty-five ~nd 
87/100 dollars ($185 .87 ) per week commencing October 13, 1982. 
Defendants shall pay all installments thereof which are now due 
and owing in a lump sum. Defendants shall receive credit fo r 
any overpayment of healing period benefits. 

IT IS FURTHER ORDERED that defendants pay interest pursuant 
to section 85.30 of the Code of Iowa. 

IT IS FURTHER ORDERED that defendants pay one hund red 
twenty-four and 38/100 dollars ($124 .38) representing claimant's 
medical expenses with St . Anthony Hospital and for medication by 
paying to claimant the amount thereof which he has previously 
paid and by paying the balance to the provider of the car e and 
services . 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.33. 

IT IS FURTHER ORDERED that defendants file a claim activity 
report within twenty (20) days from the date of this decision. 

-B, 
Signed and filed this2tf day of July, 1984. 

~ 
DEPUTY INDUSTRIAL COMMISSIONER 
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DENNISE. WALSH, 

Cla imant, Pile No. 67l5l5 

vs. 

KAY DEE F~ED COMPANY, 

Employer, 

ARB l TR A •r 1 0 N 

D E C I S 1 0 N 

and 

l~ARYLI\ND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

FI L ED 
J\ll ~ 1 ,oo.4 

VHA 11uns1~ ~ffi 

---- --- -------- - ---- ... ------ - ---- ------ - ..,_ - - - -------
I NTROouc:·r I Ori 

This is a proceeding in 3rbitrdtlon brought by 0?nnl3 n1lsh, 
claimant, a9ainst Kay Dee Peed Compa,,y, employer, and Harylani 
Casualty Company, insurance carrier, defendants to rP.co ✓~ r 
benefits under the Iowa Workt? rs' Compensation A-::t (,,r ➔ ,1 injury 
allegedly arising out of and in the course of his e mpluyment on 
Hay 28, 1981. It came on for hearing on Februa ry 2, 198 4 at the 
Woodbury County Courthouse 1n Si~u~ Clty, Iowa. It was con
sidered fully submitted with the [iling of the stipulation as to 
rate on February 10, 1981. 

The industrial commissioner's 
injury r eceived on Jun~ 3, 1981. 
received on Au9ust 10, 1981. 

file shows a first report of 
A 1~n1ll of compen5ability was 

The parties have •tipulated to the f1irness of me~icdl 
expenses and t~ a rate of $199.98. 

The record in this matter con5i5ts of the testimony of 
claimant; Daniel Vernon Weakley; Richard Edward Preuhs and 
Clarence o. Pippett; claimant's exhibit A, ~e1ical records from 
Gary R. Carlton, H.O.; claimant's exhibit B, a lettP. r from lames 
,t. W~lston, M.D., dated December 8, 1981: claimant's exhibit C, 
1 letter from John J. Dougherty, H.D., 1ated Hay 14, 1982; 
~laimant's exhibit D, a bill from Harian Hela th Cente r; claimant's 
e xhibit e, a bill from Eckman Neurological Associates, P.C.; 
claimant ' s e xhibit P, a statement from 5lo11x land Surgical 
Associates: claimant's e xhibit G, a statement from Or t hopaedic 
Associ~tes of Sioux City, P.C.; claimant's exhibit H, a statement 
from Thomas L. TiP.deman, o.o.s.; claimant's exhibit K, prescription 
bills; claimant ' s exh i bit L, a statement from Area Ambulance 
Service; claimant's exhibit H, a payroll stub for the period 
ending Hay 29, 1981; defendants' exhib i t 1, a report (com 
claimant 's admission on May 28, 1981; defendants' exhibit 2, a 
series of r eports from De. Carlton; defendants ' exhibit 3, a 
letter from or. Dougherty dated M3y 14 , 1982 ; defendants' 
eKhibit 4, medical records regar~ing claimant's hospitali~at1on 
o f May 28, 1981; defendant s ' exhibit 6, the deposition o f 
Mitchell Watters; defendants' eKhibtt 7, the depos1tiun of 
Pruehs; defendants' exhibit 8, the deposition o f claimant; 
dP.fendants' exhibit 9, records from the Monona County District 
Court; and defendants' exhibit 10, additional reco rds from the 
Honon'il County District Court. Defendants' objections to clai,nant's 
exhibit I and J ace sustained. Claimant•~ objections to defen
dants' exhibit 4, 7 and 8 are overruled. Claimant's objection 
to defendants' exhibit 5 is sustained. 

rssues 
The issues in this matter ace whether or not ~laimant 's 

injury arose out of and in the course of his employment : whether 
or not.there is a causal relationship between claimant's injury 
and any disability he may suffer; whether oc not claimant is 
entitled to temporary total disability: and whether oc not 
claimant is entitled to benefits un1er Iowa Code sec tion 8S.27. 
Defendants have raised a defense pursuant to I owa Code section 
85.16(2). 

STATEMENT OF THE CASE 

Claimant ' s tel!timony was offered live at hearing -,n,I also 
through his deposition. 

Twenty-eight year old married claimant, father of four. . 
d~uJhters and a high school graduate with additional tra1n1ng in 
s ales, testified that he started work for defendant employee ln 
1976 in t~e warehouse. In 1978 he was promoted to sales. 

Clolmant Jenied any prior inJurl~s to his back or neck, but 
he had a previous on-the-job injury whe11 !11s hand was cut by a 
power saw. He admitted to having been arrested for and pleading 
guilty to an OHVUI charge some t l,n•! b•)fore the accident for 
which he makes claim. 

c laimant described his work at the time of the accident as 

9
oing out and servicing customers and finding new prospects for 

dealers in his particular assigned area. He claimed his ~ours 
varied; and although he was usually home with his family 1n the 
evening, he was sometimes out overnight. His ~ast call would be 
between four and five o'clock because many businesses close 
abOut that time. He said that •in s i tuations " it w:is his 

practice to take out prospect~ and wine and dine them. ll~ 
beli eved he averaged taking four or five c lients out in a 
month's time. He recorded amounts he spent so th:i t l1Q J0~ll be 
re imbursed. Healo 1nj drinks for customers we re included with 
his meals catl1er than as entertainment. ae reviewed expense 
records and thought lunches on April 29, 1981; on Hay 4 , 1981 
and on Hay 18, 1981 were probably for someone in addition to 
himself. Claimant was questioned: 

Q. Would you say it was unusual for you personally 
to take a customer to lunch or dinner? 

A. No. 

Q. Did you do that on a number of occasions? 

A. Yes. 

Q. Was your employer a war e that you wecP ta%inJ 
customers to lunch? 

A. Yes. 

o. Did you eve r have any discussion with your 
empl~yer about that fact? 

A. Just a meeting, you know, all o f us toqether. 
(Wal sh dep., p. 55 ll. 16-25; p. 56 1. 1) 

Later he was asked: 

Q. Did you ever have any discussion with anyibody
11 in the company about the fact that ynu occas ona Y 

took customers out for meals? 

A. 1 don't know. 

o. It was common knowlel•Je Lh.Jt that wa s pact o f 
your job? 

Yeah. A. 

Q. 
to 

Did anybody fcom the company ever tell you not 
take customers out and pay for their meals? 

A. No. (Walsh dep., p. S6 11. 17-25) 

Claimant was paid a weekly draw of $250 as well as com~is

s\on. 

a 

Claimant re cal led the events of Hay 29, l 981 thusly: . It was 
short work week because of the holiday and a 5ales meeting. 

He was working faster and puttin~ in longer hours to cover the 
territory he normally r.overed in one week in three days. He 
left home at roughly 7:00 a.m. He was driving a company van in 
good working order which was kept by him at his house and whic h 
he said he was free to use unless he was going on a long trip. 
He kept the vehicle in the evening and on weekends. The company 
paid for 9as unless the van was used for personal purposes. Be 
went to the office although he w~s not required to do so to see 
if there were phone messages and to see if the re were orders to 
be noted and taken with him. He indicated to his spouse when he 
left he would be late. He stopped in Carroll at around three 
o'clock for lunc h and to call on customers. He made his last 
stop between six and seven o'c loc k at the farm of Virgil Rank 
which was located between Denison and Schleswig. Rank had been 
his personal friend for three or four years, but he did not stop 
at his house on this occasion for personal reasons. He initially 
met Rank through his work for defendant employer. Be had seen 
Rank's influence on his son, John, 3nd it was John who was the 
ta rget customer and who would write the checks. Although the 
father and son live c lose together, he went to the father ' s 
house because it was on the highw3y. Rank himself had been out 
of the livestock business foe ~bout a yP.ar. Rank had not bought 
anything from him prior t o this time. Cla imant had, however, 
worked with a dealer to sell produc ts to Rank's son. I n addition 
to seeing Rank about defendant employee ' s p roduct, he also 
purchased propane tanks for his pec3onal use whic h he took home 
with him. He had a can of beer with Rank and then he suggeste1 
they JO to O~nison whe re he had probably two more beers which he 
t>aid foe. He drove Rank home and left the Rank farm betw1:en 8:15 
3nd 8:30 p.m. He was in a hurry and exceeded the speed limit. 
He traveled a good dcy paved road that was familiar to him as he 
orove into the sun whlch made it difficult for him to see where 
he was going. He was tired and fell asleep . He went off the 
road. He had burns, cu ts and bruises and underwent removal of 
ttie sple~n . 

claimant admitted that as a result o f the accident l1e 
receivP.d ~ tickP.t foe speeding; but he denied getting an OMVUI 
citation, and he did not remember one foe f3ilure to h1vn h1s 
vehicle under control. He agreed that alcohol c~n make one 
drowsy .,no that he could not operate a motor vehicle 
while intoxicated . He paid a fine foe speeding. 

Clai mant recal l ed see ing or. Dougherty after his release 
from the hospital because he was having neck pain. He found he 
~ould not turn his head. Ile asked De. Dougherty for a second 
opinion but he did not remember what doctor he saw. He _also 
checked' with his family physician. Claimant did not belteve 
that he has any permanent impairment resulting from his injury. 

He did not feel he was capable of going back to work in 252 
~ugust of 1981 ind he did not suggest an alternative date. He 
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reported that he got a letter from defendant employee in July 
terminating his employment. He start•d his own feed business 
with his spouse b•yinning on December 8, 1981. 

Claimant denied ever having been disciplined or penalized 
for any misconduct at work. Neither had he been suspended. He 
stated t ha t he r eceived five or six work-related spe<?ding 
tickets each year. He said that the business expenses he 
submitted a l ways were approveu by Pruehs. 

Claimant described his present condition as good. He 1s 
troubled only by a tooth which becomes infected from time to 
time. He a ttributed this difficulty to a torn 11 n 111.-11 occurred 
in the accident. 

Claimant disagreed that it was ,;011trary to company policy to 
approach producers and asserted that it could be done whenever a 
salesperson so desired. 

Claimant admitted it was possibl'? h~ stopped in Schleswi'] 
probabl y to 'JO to th• bathro,,in, b,it he <l iu not recall doing 5(). 

He did not notice anyone following him and he felt he had 
control of his vehicle. lie had no recollection of crossing the 
center line, going off the shoulder or running anyone off the 
road. He acknowledged that he might have been speeding. 

Claimant testi(ied thal he 1o!s not know his limit when it 
comes to alcohol. He ch~racterizcd himself as an a1 -1r 1ge 
drinker at the time ()f the accident and he said th,t h~ , , 11 l 
not handle a motor v~hi~l~ if he had nine or ten beers toi11. 

The testimony of Richard H. Pruehs was offered live at the 
hearing and also through 11is d•position. 

Forty-four year old Pruehs, manager of the veterinary 
division of defendant employ,1r "'ho sets policy for both office 
~anagement and personn•l, testifi ed that company salespersons 
sell animal health products to vet'?rinary ·~liriic;, ,1,, ,1J ,1rll and 
on rare occas i ons to farmers o[ substantial size. Regarding ll1• 
mann•r which customers are ')i)t1iri-• I ·,e ;1i,l: 

Prom various methods, either the -- if the sal,!sman 
is taking o"•r a territ,,ry, it would h;:ive been t '1•~ 
e Kisting customers. Other wise, the salesrnln c~n b~ 
prospecting on his own, or will hear about them 
from other customers; or he may pi ck up lists of 
dealers from feed companies that are actively 
selling feed and animal health rel1t•d products; or 
we have a list of all the veterinarians in the area 
that we travel, and they"re suggested that they 
call on them. (Pruehs dep., p. 9 11. 8-15) 

While sa l espersons are free to sell to dealers and veterinarians, 
a direct custome r account would n~•l to be ,Jiscu•sed so as not 
to jeopardize t he dealer structure . Part of the reason sales
persons do not recruit customers is because of limited time. 

Pruehs stated tha t claimant received a salary and a commis
sion based on pr of itablllty. Claimant also had use of the 
company vehicle which was to be utilized pr i marily in tr aveling 
his territory although a fifty mile personal •P.nture would not 
be questioned. Extnnsive use such as for a vacation would 
requlr• pnrmission. He described th• •3n 3s in fine shape and 
he said it would be the sale3person's responsibil ity to care for 
Lhe vnh lcle. 

The witness reca ll ed the events surrounding the accident: 
He got t wo calls from claimant's spouse asking Lf he had heard 
from claimant. He received a call int~~ evenLng from the 
hospital in r•gard to whether chemicals in the van we re harmful. 
He went to the hospital where he saw clalmint'a 3pouse and 
mother . Later he went and talked to a patrolman. 

Pr uehs said that prior to the accident he had conversation 
with claimant which he verified by l e tter regarding deteriora tion 
in claimant's sales performance. The letters and discussion 
were preliminary to placing claimant on probation. ije reported 
that cla imant's termination was strictly a business decision 
b~sed on claimant 's perform;:ince. He ac knowledged seasonal 
fluctuations in the bus i ness, but he claimed profitability w3s 
the same year round. 

Pruehs testified that in hls ti,nP. w()rking as a salesperson 
in northwest Iowa he v1ry, very seldom tnok c~stomers out for a 
meal. He approved eKpPnse ; of hln u1lespersons . He did not 
rememb1r asking claimant if he were taking custome rs out for 
meals or being told by claimant he was doing so. While he 
thought some 53lqspersons probably engaged in this practice, he 
said it would not be nor mal poli cy. 

The witn1?ss 5t<\ted that when it c a-ne ti) 5ellin•3 to producers 
size dictateu whether or not he would deal directly. He himself 
had visit•d producers and had m,11 •al~• to them. 

Pruehs thought it would be unusual for claimant to be gone 
after 6:00 o'clock based on the calls he had rP.ceived fro~ 
claimant' s spouse. 

The witness said it was possible he had met Rank at 3n 
appreciation dinner which included a show to allow customers 
•;e lected by the salespersons to see what products the comp<lnf 
ilad to offer. He declared that he had seen claimant intoxicate•! 
at a harnburg•r cookout which he sponsored when thP. co,np~ny 
introduced a new product. He said that drinking on the job har:l 

not been discussed in ;:iny of the monthly sales meetinJS ,1t wh i•;b 
alcohol might be se rved after hours. He stated that e~ployees 
were told alcohol was not"condoned. lie had never instructed his 
salespersons to buy alcohol during working hours, but the 
salespersons might choose to do so. 

_Clarence D. Pippett, a fo r mer sales manager for th• c?~?any 
until March or Apri l 1981, testified that he was famili3r wit:, 
the duties of a salesperson and th3t it was 3cceptable to take 
customers out for dinner and drinks. He 3greed tl,~t into<ic~tion 
was not acceptable. 

Twenty-six year old Mitchell Watters, a r:lepott" '" hnriff with 
the Osceola County Sheriff's Departme nt who was tr1in~J through 
the Iowa Law Enforcement Academy testified to working under 
contract for the town of Schleswig. He had special course 
training in dealing with drunk drivers in 1979 and again in 
1982, and he had trainin'] in ac,·i ·lent investigation at the 
academy. He i ndicated he had miU•! over a dozen ;:irrests with 
r:lrunken drivers. 

On May 28, 1981 he was employed by Crawford County doing 
routine patrol in Schleswig from 8:00 p.m. to 4:00 a.m. He 
recollected an accident on th at day as follows: It occurred in 
Hono~a County around 8: 45 and involve~ a single van. He had 
pcev1our,ly seen the van come into Schlnr,wig 3t a high rate of 
speed but lost sight of it. He ~~nt to lock up the post office 
and obs,.rved ~he v.1n sittln•J nr• ~t to ii bowl inq ill ley ,1nd loun'.Je 
near a rear side door. He saw claim1nt in the van as he locked 
the post office and then Wdtc~ed him l Java town at a high rate 
of speed. Claimant turned on El6 h 0 ~·li11,J ,.,Jst. He pursued 
c laimant for more than tPn miles and noted that he drove left of 
center going up a hill in a no passinJ zone and that he hit the 
left hand shoulder. The day was clear and dry and visability 
was not impaired. He was flagged J,,w,1 by .1 n11>h>ri-;::. two and 
one-h3lf miles out of Schlesw1•J ,1 nr:l t ,Jli that a van hild almost 
run her off the road. He estimated the speed of the van at over 
•P.v•nty miles per hour and he tl1ought the Vdn hit the l eft side 
of the road fivn or six times, but he saw the wheels leav; t~• 
road only once or twice. The van also we nt .>ff th,1 1 i J'it 
shoulder. No other vehicles were encountered. The van went 
into the ditch. A trooper ,3 rr ived. 

It was Watter's opinion that claimant operated his vehicle 
in a reckless manner at an unreasonable rate of speed ;:inr:l wa ll 
intoKicated. He did not remember seeing any beer cans or liquor 
bottles in the van, but he had not inventoried the contents. 

Records from the Monona County District Court show claimant 
plei guilty to a redu ced charge of public int0K i c 1tlon ,rid to 
failure to m3intain control of his vehicle . 

• Daniel Vernon _ WP.c>kley,_ a_ 01icrol>lolog1st and registered 
med1~al technologist, test1f1ed that h~ •• con tacted from time 
to t1m• by_ law enforcement of(ir.•rs to take blood samples. His 
procedure 1s to_go _to the place wh~re the sample is to be taken 
and ~o get permiss~on from ~he .pat ient if the patient is in 
condition to give it. Permission is obtained from the doctor in 
~he c ase of an unconscious person. He then steriliz•s his 
~ns~rum~nts.and th~ area from which a samplP is to be taken. 
,~n1t~t1on 1s c;:irr1ed out by using ioline and witer as some 
other substanc~ could a~fect the blood alcohol reading . Instruments 
;:ire purchased _ 1n a sterile ~ondition. ~ label is prepared 
show!ng the time of the sampling. ~fter the sample is taken 1t 
is du; t l 11 ed . 

Spec~fically~ in claimant ' s case, Weakley was called to draw 
blood which he did a t 10:59 p.m. The sample he obtainA~ was 
taken to the l~b and locked up for analysis on the n~xt working 
day. Claimants blood was found to contain l79 ,nilligiams of 
ethyl alcohol per 100 cc's of blood. 

We3kley calculated the number of drinks he thought claimant 
mu~t have ha~ by using among other things claimant's sex, body 
build, .the time he started drin king, the time he stooped and the 
concentration when the sample was withdrawn. Based ~n twelve 
ounce cans of beer, he thought claimant would have drunk a 
little less tha~ twelve cans. He gave the rate of elimination 
~f alcohol as fifteen milligrams per hour with excretion occurring 
1n urine, vreath and sweat. He proposed Ll1at claimant's blood 
alco~ol at the time of th• accident would have been dCOund 210 
mill igrams. It.w;:is his opinion that an individual with a 
reading o~ 80 milligrams would be impaired in the opera tion of a 
motor vehicle. 

The witness who did not recognize cl aimant was unsur• if he 
had ~btained permission from.him. ~e dcknowledged that it is 
possibl~ a person with ,\bral11ons might be treated with a subst1nce 
containing alcohol. He also agreed that other substances such 
as isopropyl alcohol, methyl alcohol, isotone or smnll chain 
keotone could have dn additive affect. 

_Medical records show c laimant was brought to the hospital in 
an incoherent and disoriented state. He had a laceration from 
the left mental region overlying the mandible up to the left 
lower 1 ip . . His necl( was suppl•?. There was a large abrasion on 
the left side of the chest ~ith iinbedded foreign debris. The 
abdom•n was scaphoid with hypoactive bowel sounds and consistent 
lbdominal rectus muscle spasm and rigidity. There wer e ;:ibrasions 
on the extremities . X-rays of the cervical spine showed rP.versal 
of normal ~urvature but no obvious fractures or dislocations. 
Paracentes1s was performed. The claimdnt underwent an exploratory 25] 
laparotomy and repair of the laceration on his chin. He dlso 
had a splenectomy. He was discharged from the hospital on June 



6, 1981 with final diagnoses of ruptured spleen, laceration of 
the chin, deep abrasion of the back and concussion. 

John J. Dougherty, M.D., fir~t 31w claimant on June 26, 1981 
w~th_complaints o f h~s neck and back ancl more particularly of 
d1ff1cultJ turning his head and numbness in his entire right 
hand.at first and later in his little finger only. Claimant was 
examined a ,d x-rayed. There was a little wedging of D-12 and 
L-1, minimal scoliosis in the upper dorsal and lumbar spine to 
the left and questionable narrowing at C4-5 and 5-6. Later 
tomograms showed a small bony fragment in the posterior spi,1o•Js 
process of T-1 which the doctor f~lt was old. The numbness in 
the left little finger was attributed t o a possi',1" ~.- 1•11natic 
ulnar neurosis wh ich seemed to be subsiding. An EMG was suggestive 
o f a mild left ulnar neuropathy. 

Claimant asked for referral for a second opinion . He was 
referred to Dr. Nitz, but according to Dr. Dougherty's file was 
not seen by the doctor. He then was referred to a group of 
doctors who refused to examine for a second opinion. At t he 
time of his last examination of claimant--October 9, 1981--th~ 
1octor did not think claimant had any permanent partial dis~bility. 
He suggested in August that claimant attempt to r eturn to work . 

James H. Walston, M.D., saw claimant on October 16, 1981 and 
took a history of "a lot of neck and cervical injuries" 35 we ll 
as a fc1ctuce of the f irst thoracic vertebra. Claimant com
plained of neck pain and stiffness which was p resent most of the 
time ancl of n111obn•-~l in ~'le left arm and leg. On e xamination 
the physician found some spasm and limitation of motion. 
Claimant was seen again on November 2, 1981 at which time he 
still complained of neck and back p~in. He was advised to 
continue with muscle relaxants and pain medication. Cla imant 
was told he could return to work on November 16, 1981. The 
dQctoc wrote: "Apparently, Dr. Dougherty had not told him he 
~oulcl go back to work, but he w~s anxious to retur n tQ work, and 
I did not see that any further inactivity would do much help to 
his condition, and I felt he had received optimal benefit C,om 
the m~dical treatment he has received to date." He e xpr~ssed the 
possibility of permanent disability to tl1e neck and thoracic 
spine of ten percent o f the body as a whol~. 

APPLICABLe LAW AND AN~LYSI ~ 

The first issue to be determined is wh~ther or not c laimant's 
injury arose out oC and in the course of his employment. In 
order to receive compensation for an injury, an employee must 
establish that the injucy 3rose out of and in the course of 
employment. Both conditions must exist. Crowe v. DeSoto 
Con~~~~dated Sch~ol District, 246 Iowa 402,-68 N.W.2d 63 (1955). 

In the course of relates to time, place and circumstances of 
the injury. An injury occurs in the course of the emplnymP11 t 
when it is within a period of employment at a place where the 
employee may be performing duties ~nd while he is fulfilling 
those duties o r engaged in doing something incidental thereto. 
McClu re v. Union County, 188 N.W. 2d 283, 296 (Iowa 1971). 

In addition to establishing that an i njury occurred in the 
course of employment, the claimant must also establish the 
injury arose out of employment . An injury "arises out of" the 
employment when a causal connection between the conditions under 
which the work was performed and the re•ulting injury followed 
35 a natucal incident of the work. ~usselman v. Central Telephone 
Co., 261 Iowa 1r;2, 15 4 N.W.2d 128 (1967°)_--- -----

The problem in this matter is primarily one of whether oc 
not claimant was in the course of his employment when he was ln 
his accident. Defendants argue that claimant left the course of 
his employment when he went to visit Virgil Rank . Perusal o( 

cla~mant:s expense .r~pocts does not reveal a common practice ,,f 
-::la1mant s enterta1n1ng 1n the evening. Claimant also said h,! 
usually made his last sales call between 4:00 and 5:00 . No 
determination needs to be made regarding whether or not claimant's 
visit to Rank was for personal or business reasons. The time to 
focus on is the time of claimant's acci1ent. E~~n if he l~ft 
the course o f his employment to visit Rank, at the time of his 
injury he was in the course. See Pohler v. T. w. Snow Construciton 
co., 2)9 Iowa 1018, 33 N.W.2d 416 (1948); Barrus v~tal1s ---
Truck Lines, I Iowa Industrial Commissioner Report 17 fi980); 
\.iooi v. Cummings_~_<;_~., 33 Biennial Rep.Ht of the Industrial 
Commissioner 31 (Review Decision 1974) (District Court Aff'd); 
O#en v. Owen Construction Co., )2 Biennial Report of the lniustr ial 
Comm1ss1oner 37 (Review Decision 1974). 

Clai~ant's accident occurred as he was on route to his home 
in a company's supplied van using fuel paid for by the company. 
See Pribyl v. Standard Electric i:o., 216 Iowa 333, 67 N.W.2d 438 
(1954); Davis v. Bjorenson,-ii9"fowa 7, 293 N.W. 829 (1 940 ). As 
a traveling emplot•~'!, claimant was routinely in the course of 
his employment until he reached his home. See Heissler v. 
Strange _Brothers Hide Co., 212 Iow:i 848, 237 N.W.--343 ( 1931). 
Any deviaticr, which might have occurred when he visited Rank 
~nded when claimant began his trip homn . 

Claimant clearly had injuries as a result of his accident. 

Defendants have raised the affic~ative clefense or intoxication. 
Iowa Code section 85.16 provides in part: 

No compensation under this chapter shall be allowed 
for an injury caused: 

.... 

2. When intoxication of the e mployee was the 
proximate cause of the injury. 

The Iowa Supreme Court in Reddick v. Grand Union Tea Co., 
230 Iowa 108, 296 N.W. 800 (1941) set forth the rule for dealing 
with affirmative defenses. The opinion of the court in Reddick 
pro~i~ed that once claimant . sustains the burden of showing that 
an 1nJury arose out of and 1n the course of employment, claimant 
prevails unless defendant can prove by a preponderance of the 
ev idence an affirmative defense. 

Claimant argues that defendant employer's knowledge, en
couragement an~ condonation of drinking in soli ,·i~1t.inn of 
cus tomers and 1n conduct of company business should estop 
defendants from raising the intoxication defense. The under
signed agrees that there is evidence to show that ~rinking w~s J 
pact of some business activities of defendant employer. Acceptance 
of drinking, however, is a Car .;;cy from ,ipr,cov;il of drunkenness. 
Presumably, the employee will ~void intoxication in order to 
carry on business in~ r~sponsible manner. Claimant cites 
sec tion 34.35 of the Larson treatise . Jp~ci€ic language from 
that section is: "Even in a case in which the intoxication 
uefense might otherwise apply, the employer may be estopped to 
assert it if he helped to cau5e the episode.• lA Larson, Th? 
Law of WoPkmen's Compensation, s~ction 34.35 (1982). Defendant 
employer did not cause the-•?t>i~, 1,, .,f i 11t,,x i cation involved with 
claimant's injury. 

The Iowa Supre•ne Court hVi 1,,,11: ·4i~h •:h•~ in~.oxication 
defense in several cases. Clai1nJnt -::itei L1nb v. 3tandard 
Oil v. Standard Oil, 250 Iow3 911, 96 ~.,'l.2d--f30-{1959). Lamb's 
duties were somewhat similar to claimant's herein, but the 
situtation surrounding his injury was vastly different in that 
his accident occurred on icy roads in foggy conditions. Birc~ 
v . Malvern...f2ld Storage Co., 230 Iowa 357, 297 ILW. 918 (1941) 
presents another factor sometimes found in intoxication cases-
that of faulty equipment. In the more recent case of F~rmers 
Elevator Co. v. Manning, 286 N.~.2d 174 (1979) there was question 
as to wht?t ,,er nor not claimant actually was lntox ic,\ted as there 
were two witnesses who said claim;int had too much to drink and 
five who said he was not drunk. 

ln this case, although claimant claimed that he had only 
three beers, Deputy Watters, who had specia l training in spotting 
intoxicated drivers, concluded claimant was intoxic~tad. 
Claimant pled guilty to both the charge of failure to maintain 
control of his vehicle and to a charge of public intoxication. 
At the time of his initial medical treatment, claim~nt had an 
noor of alcohol; he was incoherent; he was disoriented in all 
three srheres. We~kley, a reJi~tered medical technologist, 
found 179 mm. of ethyl alcohol per 100 cc.'s of blood. C\e3rly, 
,;l., \ m.:1nt was int<>'<i•:ltP,-1. 

There is no evidence of equipment failure or trouble with 
the road surface. The accident occurred well after a:JO in the 
evening. Claimant said visabllity ~ri ✓ ing into the wes tern sun 
was poor. Watters did not testify to any difficulty with 
visability. 

The remaining thread on which this case hangs is claimant's 
~ssection that he fell a~le~p. Claimant testified: 

Q. When you drink alcohol, does it tend to make 
you tired? 

Q. Drowsy? 

A. i'eah . (Walsh dep., p. 29 1. 25; p. )0 11. 1-3) 

Then he said: 

Q. What's the last thing you can rem~mber? 

A. A. Just going off the road. (Walsh dep., p. 32 
11. 2-3 l 

Later he stated: 

Q. Do you remember anything that evening after 
your vehicle left the road? 

A. No. 

Q. What is the last thing you do remember? 

A. The last thing prior t o having the acci~ent? 

Q. Yes. 

A. Just golng off the road and started going, 
that's it . 

Q. Did you fall asleep? 

A. Yeah, to the best of my knowledge. Then when 
it was too late, I realized it. (Walsh dep., p. $1 
11. 7-'7) 

Claimant's testimony was at times ev~sive and at other times 
a matter of selective recall. Had claimant been str4iJhtfnr 4~Cd, 
candid and direct on such matters as the amount he had to drink, 
his stop in Schleswig, his passing another vehicle or his 2 pleading guilty t o public intoxication, the undersigned might 54 
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have been inclined to accept cl~im~nt's allegation that he fell 
asleep. Whethe r that would have helped his case, however, is 
questionable in that he testified alcohol ~akes him tired and 
drowsy. She must note that only claimant's testimony supports 
that he had worked excessively long hours. The behavior of 
claimant's spouse in ca lling Pcuehs not once but twice suggests 
that claimant's being late was not a co~~on occurrence . Based 
on the record reviewed as a whole, this deputy industrial 
commissioner must conclude that claimant's intoxication was the 
pr•>ximate cause of his accident on Hay 28, 1981. 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CRAIG T. WHEELER, 

Claimant, 

vs. 

SWIFT INDEPENDENT PACKING, 

--------------
Pile No. 728727 

R E V I E W -

R E O P E N I N G 

PIHDINGS OF FACT Self-Insured, D E C I S I O N 
Employee, 

WHEREFORE, IT IS FOUND: Defendant. F I L ED 
That claimant started work foe defendant employee in the 

warehouse in 1976. 

That claimant was promoted to sales work in 1978. 

That claimant in the week of his injury was trying to cover 
a territory he ordinarily covered in~ weak 1nd thr~2 J~ys. 

That claim~nt left home at 7:00 a.m. on the day of his 
accident. 

That claimant was driving a company v3n powered with gas 
purchased by the company. 

That claimant called o~ Vir~il R3nk ?n ~1y 28, 1981. 

That claimant purchased propane tanks for his personal use 
from Rank. 

That claimant drank beer with Rank at his farm and in 
rJ ~,, L ,.,,.. . 

That at the time of claimant's accidu11i we~ther conditions 
~er~ clear and dry. 

That at the time of claimant's accid~11t 11,• wa~ tr ~v~ling on 
a good road surface. 

That immediately prior to claimant's accident he was driving 
>!rratically. 

That at the time of his initial medical treatment claimant 
had an odor of alcohol, was incoherent ,ind was disoriented in 
~11 three spheres. 

rhat claimant post-accident had one hundred seventy-nine 
(179 ) milligrams of ~thyl alcohol per on2 hundred ( 100 ) cc.'s oC 

blood. 

That claimant was intoxicated ~t the time of his accident. 

That claimant's testimony in this matter had been less than 
candid. 

CO~CLUStONS OP L4W 

THEREFORE, IT IS CONCLUDED: 

That claimant was in the cou rse of his employment at the 
time of his accident on Hay 28, 1981 and that claimant received 
injuries arising out of that accident. 

That defendants have established the ~ffirmative defense of 
intoxication. 

ORDER 

THEREFORE, IT IS ORDERED: 

Th~t claimant take nothing from these proceedings. 

That each party pay costs of producing its own evidence. 

Th~t defendants pay the cost of the certified shorthand 
r~portec's ~ppearance at the hearing. 

Signed and filed this sJ_ day of July, 1984. 

J~ii~--'"f~tc..--
DEPUTY INDUSTRIAL COM~ (S~IONER 

-------;)-1.Jl 2 7 l9U4 

INTRODUCTION Ct/A INOOSlRIAL COMNISSIORER 

This is a proceeding in review-reopening brought by Craig 
Wheeler, cla imant, against Swift Independent Packing, self
insuced, employee, defendant, to recover additional benefits 
under the Iowa Workers' Compensation Act for an injury arising 
out of and in the course of his employment on March 2, 1983. It 
came on foe hearing on July 18, 1984 at the office of the Iowa 
Industrial Commissioner in Des Moines, Iowa. It wa s considered 
fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received March 21, 1983 . A final report shows the 
payment of eight weeks and four days of weekly benefits as well 
as of medical expenses. 

At the time of hearin1 the parties stipulated to a rate of 
$201.78; to a conversion date in the event permanency should be 
found of Hay 1 , 1983 and to the injury being confined to the 
left lower extremity . 

The record in this matter consists of the testimony of 
claimant, Mary Louise Wheeler, Robert Steven Long, Tony Paul 
Harris, Gail Upton and Robert W. Hoffmann, H.D. ; claimant ' s 
exhibit A, a report from Walter B. Eidbo, M.D., dated February 
3, 1984; defendant's exhibit 1, an employee exit interview; 
defendant's exhibit 2, a series of medical records; defendant's 
exhibit 3, information from claimant's cu rrent employer; defendant's 
exhibit 4, medical reports from Dr. Hoffmann and Walter J . 
Riley, M.D. ; and defendant's e xhi bit 5, claimant's answers to 
interroqatories. 

ISSUE 

The sole issue in this matter is whether or not claimant is 
entitled to permanent partial disability. 

STATEMENT OF THE CASE 

Twenty-four year old claimant, a high school graduate, 
testified to serving four years with the navy chalking and 
chaining planes, driving a tractor and directing airplanes. 
When he got out of the navy, he worked as a diesel mechanic 
doing transmission work at $3.35 per hour and then as a marine 
mechanic with earnings of $4.00 pee hour. His job prior to 
commencing work for defendant employer was mowing lawns. 

Claimant worked for about six months before his injury. His 
job had been jacking meat from one rail to another one beef at a 
time; lugging beef weighing from 150 to 200 pounds and loading 
three to four trucks a day, and cutting tenders wh ich was making 
cuts in the side of beef and removing a portion. 

Claima t recalled the circumstances of his injury thusly: 
He was cutting tenders. He went to push the meat down the line. 
He stuck a knife in his upper thigh making a deep cut an inch 
wide. His coemployees worked to stop the bleeding. He went to 
the nurse who gave him oxygen and then to the hospital where he 
spent three ~ays. 

His wound was sutu red and wrapped with an ace bandage. His 
care was taken over by Dr . Hoffmann. On a post-surgery visit he 
saw Dr. Riley instead of Dr. Hoffmann. De. Riley opened his 
wound and drained out blood. 

He continued to have pressure in his groin area , pain and 
swelling in his leg His mother called Dr. Hoffmann and then 
his father talked w1th someone about him. He was returned to 
the.hospital. While he was in the hospital he was given pain 
medication and blood. On the third day of his hospitalization 
he was given spinal anesthesia and his leg was reopenrd. 
EventuJ lly, he had general anesthesia and two inc1sions were 
made--a seven inch cut on the upper thigh and a three or four 
inch incision in the groin area. Post-surgery, he felt •great• 
as he could tell he was going to get better. 

He commenced therapy. He was told to exercise. He tried 
running, but he found it was too soon after his injury . 

Claimant was released to return to work and he was sent back 
to cutting tenders, but he also worked on the back line pushing 
meat down the rail. His leg hurt after work. He developed 
diarrhea, and as he could not get off the line to go the bathroom, 
he terminated his work. 

Eventually, he got work with an insurance company. At first 
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this was part-time work cleaning carpets and functioning 10 
security. Then he moved to a clerical job ln which he 1s 
presently employed. He fills orders for for■s br packing boxes. 
Sometimes he loads vans. Fifty-five pounds is the heaviest 
amount he is required to 11ft and o t of his lifting is in the 
twenty pound range. He started at a salary of $4.90. He now 
earns $5.24 per hour. Hr has not lost time from work for 
problems with his leg. He was earning S7.00 plus per hour at 
the time of his inJury. He claimed he would be unable to return 
to work with defendant because his leg ls not strong enough to 
enable him to carry meat on his back. At the time claimant was 
called to begin work for the insurance company he was planning 
to take a test to apply for a mail carrier job. 

. Claimant described himself as very active prior to the 
1nJury doing such things as water skiing, golfing and playing 
softball. He still golfs, but he has some pain with walking. 
He has been unable to get up on water skis. He does some 
jogging, but it hurts to run. He said that most of his Jogging 
was done right after he left defendant and he did not keep 1t up 
for long. He reported trying to sprint seventy-five yards and 
quitting because he was hurt. He tried filling 1n for someone 
on a baseball team, but he was unable to do so. He stated that 
after his release he dtd walk at a rate of three miles a day. 

Claimant's present complaints are of numbness on the side of 
his thigh, scar deformity, pain shooting through his leg when 
his left foot hits the ground, loss of strength and occasional 
pain below his knee. He declared that his left leg 1s noticeably 
smaller. He did not think that he has used his left leg less 
than his right He denied any subsequent injuries to his left 
leg, knee or foot. 

Claimant did not recall ever having his leg measured prior 
to his inJury. He had not seen a report from Dr. Hoffmann dated 
November 28, 1983, but he could not remember telling the doctor 
he had a full and complete return of strength. He denied 
jogging at that time, but he said that he had been walking. 

Macy Louise Wheeler, cldimont'n mother with whom he lived 
both before and after his inJury, testified that before his 
accident claimant was active and had no restrictions on anything 
he did. Post-injury, there was dccrense 10 activity. She 
recalled the sprinting incident 10 which claimant was running 
with an older brother, stopped "like dead 1n the water• and 
rubbed his left leg. She denied that claimant has jogged 
regularly since the inJucy. 

She said that claimant is not a whiner, but that he will 
somet1~es say hie leg hurts. He rubs his left thigh. He 
mention~ sharp pain in the area of his numbness. 

Robert Steven Long, currently sup~cviaoc on the kill floor 
and loading and transfer foreman and claimant's supervisor at 
the time of claimant's injury, testified that on claimant's 
return to work he did not complain of an inability to do the 
work to which he was assigned. Long recalled that he and 
claimant had a discussion of the work which would be performed 
in an effort to build up claimant's leg. Claimant's primary 
duty was to be railing off cattle off the back wall which the 
witness said meant checking tags on the carcasses and moving 
them to a particular rail. Claimant also did some trimming of 
tenders. Claimant was not used to lug beef which could be as 
heavy as 200 pounds both because the work was so heavy and 
because cla1mant was not a particularly good beef lugger. 

Long was unaware of any hesitancy on claimant's pact to do 
knife work, of his having diarrhea or of his going to Harris to 
quit. 

Tony Paul Harris, personnel manager foe defendant testified 
to knowing claimant as a good employee and to fam1lia~ity with 
the circumstances surrounding his quitting work: Claimant came 
to his office to advise him of his resignation. He was fearful 
of knives and concerned about further injury. He felt his 
supervisor's attitude was gruff. At no time did he indicate an 
inability to do the job. He did not mention diarrhea. 

Gail Upton, who appeared pursuant to a subpoena and who ls 
claimant's ~resent supervisor at the insurance company, testified 
to claimant a complaining of his left leg after he attempted to 
play ball with some relatives. She was not aware of any com
plaints regarding his doing his job which entails infrequent 
lifting of fifty to fifty-five pounds. Neither did she know of 
his having lost any time because his leg was bothering him. 

Upton declared that claimant is a good employee whom the 
company intends to keep. 

Records from claimant's current employer show claimant was 
hired for part-time maintenanc~ work on July 26, 1983. On 
August 15, 1983 he moved to full-time work as a supply clerk. 

Robert w. Hoffmann, H.D., board certified general surgeon 
t~stified to seeing claimant on March 2, 1983 when he was ' 
hospitalized with a stab wound to the upper thigh. Claimant's 
leg was swollen. He had some pain. There was discoloration in 
the subcutaneous tissue. He thought at that time that claimant's 
bleeding had been controlled reasonably well. However, in 
retrospect, he decided there might have been undectreatment. 

Walter J. Riley, Mo., saw claimant 10 De. Hoffmann's 
absence on March 15, 1983 and found pain and swelling in the 
left thigh snd down to the knee. He did an incision and drainage 

with evacuation of 15 to 20 cc.'s of dark blood. 

Dr. Hoffmann explained that when the knife went into claimant's 
leg it cut through a muscle. In doing a repair the muscle 
bleeders are not tied off because they ordinarily quit bleedin 
with applied pressure. When claimant continued to have swelli~g 
pain and discolora~ion, he was rehospitalized for an exploration' 
of his wound and with the thought of potentially tying off 
muscle bleeders. Claimant's blood count was low; therefore, no 
surgery was performed until the third day of claimant's hos
p italizat ion. 

An incision was •ade. The sole scrub nucsr n,~ ~ with the 
doctor wa s not strong enough to perform the maneuvers that 
needed to be done. Dr. Hoffmann found tnJury to a maJoc artery. 
He called De. Riley for muscle power. An incision was made 10 
the medial aspect of the thigh and a second was made in the 
groin so that the femoral artery could be loope~. The deep 
femoral artery which had been pec(orated by the tip of claimant's 
knife was sutured in a manner to retain a good lumen. This 
repair stopped the bleeding. Muscle bleeders had closed off as 
they were expected to do 

After surgery claimant got along well. His swelling de
creased and-his range of motion increased. By the time claimant 
was seen on April 26, 1983 his wound had he led. He had gained 
strength, but his left leg was still weaker than the right. 
Claimant was sent to alternative productive duty with return to 
regular work set foe May 19, 1983. It was the surgeon's plan 
that claimant should be on unrestricted duty foe three weeks in 
an attempt to ascertain if claimant could do his regular bid Job 
although the doctor did not know what that job was. 

Claimant was reevaluated on July 18, 1983 at wh ich time the 
doctor learned he had worked three days, developed diarrhea and 
terminated. Claimant did not say that he quit because of any 
pcohlems with his leg. Claimant was found to be markedly 
1mpcov1ng in muscle power. His scar area was becoming supple. 
Claimant was tender in th' quadriccp. An area of parcsthesia 
remained. Claimant reported playing golf and jogging, but his 
leg was not strong enougn for water-skiing. 

Claimant was seen on November 21, 1983 at the request of the 
insurance company. Claimant told the doctor of his new Job and 
that he had been walking and playing golf and had increased his 
jogging to a mile a day. Claimant continued to have a 17 by 13 
cm. area of numbness over the lateral portion of his thigh which 
the surgeon said wa s not an area of true anesthesia, but rather 
nne of distorted f eeling. He anticipated claimant would regain 
some fe~llng, but it would not be of a discretionary type. He 
found claimant 's strength to be full and complete and recorded 
elaim~nt's reporting the return of his full strength. 

It was De. Hoffmann's opinion that the cont inuity of the 
artery had been reestablished and that once the muscles had 
healed there would be no func tional permanent partial d1sab1lity. 
He said that the paresthesia would have nothing to do with the 
actual function of the leg. He disagreed with or. £1dbo's 
finding of permanency. or. Hoffmann acknowledged that he did 
not examine claimant before his injury. He pointed out that a 
half inch of atrophy ls a very small amount and that an amount 
that size could be derived from tension on the tapemeasuce or 
the location of the measurement. The witness admitted the 
possibility claimant had atrophy 10 his leg caused by the 
inJury, but he did not think that was the situation 10 claimant's 
case, He uel1eved c laimant as ca~able of working now as before 
the 1nJury. He assessed claimants motivation as good and 
recognized it as a factor. 

The physician found claimant 's objective complaints expressed 
at this time likely to occur. He said that a person's dominant 
upper and lower extremities would be on the same side. 

Walter D. Eidbo, H.O., saw claimant on January 20, 1984 and 
took a subjective history whi ch was somewhat similar to that 
given at the time of hearing and in the medical evidence. On 
examination, the doctor found an area of altered sensation in 
the lateral thigh. Dr. Eidbo thought that cl aimant had lacerated 
hoth his femoral vessel and a nerve. The left thigh was one 
half inch smaller than the right. 

De. Eidbo assessed a rating of ten to fifteen percent based 
on atrophy, weakness, scar deformity and paresthesia 1n the 
thigh of which eight to twelve percent was related to the 
scarring. 

APPLICABLE LAW AND ANALYSIS 

The sole issue in this matter 1s whether or not claimant is 
entitled to any permanent partial disability. 

The right of a worker to receive compensation foe injucies 
sustained which arose out of and 10 the course of employme,t 1s 
statutory. The statute conferr ing this eight can also fix the 
amount of compensation to be paid foe different specific inJur1es, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272 268 
N.W. 598 (1936). 

That a worker sustaining one of the injuries foe which 
specific compensation is provided under the statute might, 
hecause of such injury, be unable to resume e■ploynient and 
because of his lack of education or experience or physical 
atr~ngth or ability, might be unable to obta in other employ■ent,
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does not entitle him to be classed as totally and permanently 
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disabled. Id. at 278, 268 N.W. 598. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poul~ 
Co., 253 Iowa 285, 290, 110 N.W.2d 660 (1961). The schedule 
ITxed by the legislature includes compensation for resulting 
red~ced capacity to labor and earning power. Schel l v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.W.2d 3j9 (1942f. The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kellog~ Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964). --------- - ---

. Larson in 2 Workmen's Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses the nature of scheduled benefits and points out that 
"payments are not dependent on actual wage loss• and that they 
are not •an erratic deviation from the underlying principle of 
compensation law--that benefits rP.late to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged with the only difference being 
that "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves _v. yagk._Iron Works, 331 N.W.2d 
116 (Iowa 1983). 

At the first glance this appears to be a case in wh ich the 
evaluating physician finds permanent impairment and the treating 
physician finds none. Dr. Eidbo, the evaluator, find~ permanent 
disability of ten to fifteen percent of which eight to twelve 
percent is attributable to "scar deformity and unsightly appearance 
of his scars." Scarring per se is compensable only when it 
invol~es the head or face. Iowa Code section 85.34(2)(t). 
Scarring also may be compensabl~ when it restricts motion and 
thereby impairs function. There is nothing in the record to 
indicate claim~nt has restriction of motion; therefore, the 
eight to twelve percent rating assigned to scarring must be 
discounted. 

The first apparent area of agreement between Dr. Eidbo and 
Dr. Hoffmann is that claimant has paresthesia, but Dr. Hoffmann 
said this condition would not interfere with the function of 
claimant's leg. Re disagreed with Or. Eidbo's finding of 
one-half inch atrophy in claimant's nondominant lower extremity 
which he said could be due to tension on the tapemeasure or the 
location of the measuring tape. However, he recognized the 
possibility that claimant could have atrophy in his leg. 
Claimant's o wn testimony was that the leg is smaller. Dr. Roffmann's 
assessm~nt of seemingly equal strength in claimant's legs was 

based in part on claimant's own statement. Dr. Hoffmann's 
testimony and his most recent letter of April 17, 1984 imply 
anticipation of improvement in strength in claimant's leg. He 
wrote: "I am sure that in years to come Mr. Wheeler's leg 
will be as strong as the opposite leg and that actually no 
decrease in function will result (emphasis added)." It is noted 
permanency does not mean forever, but rather for an indefinite 
and indeterminate period. Wallace v . Brotherhood of Locomotive 
Firemen , -ngineers, 230 Iowa 1127, 1130, 300 N.W. 322, 324 
(1941); Gardener v. New Enlland Mutual Life Insurance Co., 218 
Iowa 1094, 1104, 254 N.W. 87, 292 (1934). 

Claimant expressed a number of subjective complaints which 
Dr. Hoffmann heard at the time of claimant 's testimony and which 
he acknowledged were likely in a person with claimant's injury. 
Claimant's testimony of inability to do certain things and 
current complaints was substantiated by his mother. 

The record viewed as a whole supports a minimal functional 
impairment to claimant ' s leg in the amount of three percent. 

PINOINGS Of' PACT 

WHEREFORE, IT IS FOUND: 

That claimant is twenty-four (24 ) years of age. 

That claimant is right-handed. 

That cl aimant' s work for defendant included jacking meat, 
lugging beef and cutting tenders. 

That on March 2, 1983 claimant stuck his left thigh with a 
knife as he was cutting tenders on his employer's premises. 

That claimant was hospitalized twice and eventually under
went a surgical repair. 

That claimant returned to alternative productive duty for 
defendant for a brief time and then terminated his employment 
for reasons unrelated to his injury. 

That claimant is now working full time for an insurance 
company in a clerical position. 

That claimant's recreational activities have been curtailed 
by his injury. 

That claimant's curr~nt complaints are of numbness on the 
side of his thigh, deformity from his scar, shooting pain 
through his :eft leg when his left foot hits the ground, loss of 
strength on tbe left and a decrease in the size of his left leg. 

That claimant has not had any injury to his left leg, knee 
or foot since his injury of March 2, 1983. 

That Dr. Hoffmann, claimant's treating physician, repaired 
the deep femoral artery by making two incisions. 

That claimant has no functional impairment as a scarring. result of 

That claimant has minimal functional impairment to his left 
lower extremity of three percent (31). 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has 
partial disability of 
( 3') . 

e~tablished entitlement to permanent 
his left lower extremity of three percent 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant six point six (6.6) weeks 
of permanent partial disability at a rate of two hundred one and 
78/100 dollars ($201.78). 

That defendant pay unto claimant the amount due and owi· ng · 
a lump sum. in 

That defendant pay interest pursuant to Iowa Code section 
85.30. 

That defendant pay costs pursuant to Industrial commissioner 
Rule 500-4.33. 

That defendant file a final report in thirty 130) days~ 

Signed and filed this ~/ day of July, 1984. 

~i,/L &c-: ¼,4--
JuD~HIGGs F---
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

----------------- -------- -
GEORGE WHITE, 

Claimant, 

vs. 

J. I. CASE , 

Employer, 
Self-Insured, 
Defendant. 

f'ile Nos. 728915 
739059 

A R B I T R A T I O N 

D E C I S I O N 

F!l :_:D 
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--------------- ---- -
INTRODUCTION 

This matter came on for hearing at the Bicentennial Building 
in Davenport, Iowa on December 20, 1983 at which time the record 
was closed. 

This litigation involves two files: 

1. Pile 728915 involves an alleged injury of March 9, 1983. 
An employers first report of injur y was filed on March 22, 1983. 
No payments were made. 

2. Pile 739059 involves an alleged injury of July 14, 1983. 
An employers first report of injury was filed on July 26, 1983. 
A final report was filed August 19, 1983 revealing that c laimant 
was paid three days of compensation. 

The record consists of the testimony of the claimant; the 
de??sitions of John Thomas Johnson, D.O., and Hyman J. Hirshfi e ld; 
claimant's exhibits 1 through 19; defendant's exhibits 1 through 
18; and the answers to interrogatories 7, 25 and 26. 

ISSUES 

The issues for resolution ar~: 

1) Whether claimant received an injury which arose out of 
and in the course of employment; 

2) Whether there is a causal connection between the alleged 
injuries and the disability. 

3) Whether certain medical expenses were related to the 257 
injuries; and 



4) The nature and extent of th~ disability. 

STATEMENT OP THE EVl~ENCE 

Claimant now 44, started working with J. I. Case in October 
1972. Claimant testified that he was employed in rework. 
Cl~imant's job was putting in "belly pans,• which are protective 
shields to protect engines and transmissions. 

Claimant testified that while so employed on March 9, 1983 
h: w~s attempting to put up a transmission dolly for a trans
mission shield. The transmission shield started to fall and 
claimant was hit in the forehead. At that time ~laimant felt 
pain in his back. Claimant was trying to keep Li1•J GhL •; ld from 
falling. Claimant testified that the injury occurred about 2:00 
p.m. Claimant testified that he notified his supervisor of the 
incident and that coemployees had seen the incident. Claimant 
cleaned up the work site and went home at the normal time. 
Claimant testified that the pain became worse and worse 
Cl aimant t~stified that he didn't want to be off so he did not 
see the plant nurse •. Claimant _went to work the following day 
and reported the incident to his supervisor who sent him to 
first aid. Claimant testified that the nurse wrote down the 
information given and that she caused claimant to be sent to the 
hospital in the company van. There was a dispute even at that 
time as to the compensability. claimant testified that he was 
refused medical attention at the hospital because of this. 

Claimant went to see John Johnson, 0.0., his family physician, 
on March 10, 1983. Dr. Johnson noted that claimant had low back 
and sciatic pain. Claimant was admitted to the hospital on 
March 19, 1983. Claimant was treated by Anthony D'l\ngeleo Jr. , 
D.O . , a Davenport orthopedic surgeon. ' 

His initial physical examination revealed a height of S'll" 
and a weight in excess of 350 pounds. Pull range of motion was 
noted about the cervical spine although pain developed at the 
limits of motion. There was tenderness along the cervical 
spinus processes. There was tenderness to palpation about the 
lower thoracic region and along the course of the lumbar spine. 
Hild paravertebral spasm was noted in the lumbar region. There 
was decreased flexion of the lumbar spine secondary to pain. 
G~it was slow and hesitant, s~condary to low back pain. Claimant 
was unable to walk on the toes of the left foot secondary to 
back and left lower extremity pain. In the supine position 
straight leg raising was positive at 30° bilaterally for low 
back pain. Radiographs of the cervical, thoracic and lumbar 
srine revealed degenerative changes at the cervical spine in the 
area of C-4 through C-7. Thoracic and lumbar spine films were 
unremarkable. The initial assessment was that of acute exacerbation 
of thoracolumbar sprain and strain and an acute cervical sprain 
and strain. A CT scan was conducted on March 22, 1983. It did 
not show any evidence of spinal stenosis or stenosis o[ the 
lateral recesses. Claimant was treated with bedrest, physical 
therapy, analgesia and muscle relaxers. 

Claimant continued to see or. D'Angelo after his release 
from the hospital. 

On June 9, 1983 claimant reported persistent symptoms of 
pain about the upper extremities with weakness. He had improved 
range of motion in the neck. He also had occasional pain in 
both lower extremities. Examination revealed full range of 
motion of the cervical spine and upper extremities. It was 
suggested that claimant return to work on June 13, 1983 but 
claimant did not do so. Claimant then was treated by G~rald H. 
Goettsch, o.o. Claimant finally did return to work on July 11 
1983. ' 

On July 14, 1983 claimant was hit on the top of his head by 
a belly pan at work. Claimant saw Charles Pesenmeyer, M.D., at 
the hospital. Physical examination showed that claimant refused 
to open his eyes even with urging. There was some tenderness 
over the left parietal area of the skull with possible soft 
feeling in this area. It was quite tender. There was no open 
wound, bleeding or bruise. 

Claimant saw Or. Goettsch on July 19, 1983. Claimant was 
complaining of vertigo. Neurological examination was negative. 
A fasting glucose test was conducted and the result was 107, 
with normal values being 70 to 100. 

Claimant was examined by Hyman J. Hirshfield, H.D., a 
Chicago internist, on May 24, 1983. Or. Hi.rshfield noted that 
there was tenderness to palpation and pressure over the cervical, 
trapezius and rhomboid, upper and middle and lower paravertebral 
thoracic muscles bilaterally. There was impairment of motility 
of the neck. Plexion was at 30 degrees. Extension was 10 
degrees. Lateral rotation was 40 degrees on each side. t.ateral 
bending was 20 degrees on each srde. There was impairment of 
motility of both arms at the shoulder. Ahduction was 100 
degrees on each side. Adduction was 30 degrees. External 
rotation was 20 degrees. 

There was bilateral lumbosacral and paravertabral tenderness 
on palpation and pressure. Claimant flexed forward 30 degrees 
and could not extend backwards. Lateral bending was limited to 
20 degrees on each side. Straight leg raising was 40 degrees on 
each side. Dr. Hirshfield took x-rays which showed osteophytic 
spurring at C4, CS and C6 with some reduction of the height of 
the body at CS. He came forth with the following diagnosis: 

Thie patient sustained injury to the cervical 
thoracic and lumbosacral area with r~sultant 

bilateral lumbosacral strain with impairment of 
motil i ty of both legs in straight leg raising. 

Impairment of motility of the lumbosacr al spine in 
all parameters. 

Str ain injury cervical, trapezius and rhomboid and 
upper , middle and lower paravertebral thor acic 
muscles bilaterally with associated myositis and 
impair ment of motility of the neck and impairment 
of motility of both arms. 

There was reduction in vertebral height of thP body 
of CS which may be consistent with t r auma. 

The claimant was examined by Paul w. Moen, H.O., on August 
30, 1983 at the request of the employer. or . Moen's letter 
(claimant's exhibit 6) 1nd1cates that the primary purpose of the 
visit was a discussion of a gastric bypass. The back injury was 
only mentioned in passing. Claimant had svmptoms of shor tness 
of brea th, palpitations and sleep apnea which were unrelated to 
the injury in Moen's opinion. 

Claimant testified that just before the injury of March 9, 
1983 his back felt fine. Since the injury claimant indicated 
that he has failing eyesight, shoulder pain and a deteriorating 
sex life. On March 9, 1983 claimant was married with five 
children. He completed the eighth grade. He has been a farmer 
and a maintenance worker. He was, at all times, an unskilled 
labor er. He used to play basketball but cannot any longer. At 
the time of hearing, he was on long-term disability. 

On cross-examination, claimant testified that he was off 
from June 17, 1982 to February 13, 1983 fo r a back strain. 
Claimant a lso strained his back in 1982 when he fell down and 
slid while shoveling snow. Claimant testified that he saw a 
chiropractor in 1981. Claimant also admitted to prior back 
problems in 1975, 1976, 1978 and 1980. In January 1980 he had 
chest pains and it was thought that claimant had had a heart 
attack. At the time of hearing, claimant complained of being 
short of b.eath after climbing a flight of stairs. Claimant 
a lso experienced some dizziness. He was taking medicine to 
stabilize his high blood pressure. Claimant stated that he 
c annot work. He testified that he goes to the spa regularly. 

On rPdirect examination, claimant inrlicated that when he 
r etur ned to work in July 1983 he still had pain and went back 
because the doctors told claimant to return to work. 

Cl aimant testified on recross-examination that he was forced 
bac k to wo rk in July 1983 by the doctors. Claimant asserted 
that the employer forced the doctors to issuP return-to-work 
slips. Cl aimant stated that when or. Johnson rele~sed him to 
return to wo rk in July 1983 his back was just as ba1 as when he 
was first hur t. 

The fo"lowing statement concerning causation was made by Dr . 
O'Angelo, who firstsaw claimant on June 6, 1983. 

It is my opinion that Mr. White is suffering from a 
cerv i c a l and lumbar sprain and strain. He is 
wi t hout physical signs of nerve root impairment. 
Hr. Whi te is a lso suffering from exogenous obesity, 
and I feel this substantially contributes to 
problems about the cervical and lumbar spine. I 
~ould expect gradual improvement of symptoms 
although they may persist on a diminishing basis 
for as long as eight to t welve months. I am unable 
to state if cymptoms will ever entirely resolve. 
It is my opinion that present difficulties are in 
pa rt secondary to an injury sustained while at work 
on 3/9/83. Specifically, I feel cervical symptoms 
were sustained at the time of the work 1njury as 
per history obtained from patient. I believe the 
lumbar spine compla ints are long standing in 
nature, but were exacerbated by the 3/9/83 injury. 

Dr. Johnson and Dr. Hirshfield testified by way of deposition 
in t his c ase. Dr . Johnson t estified that he first treated 
claimant for a back condition in 1980. He treated him again in 
1982. Dr. Johnson testified that claimant had had a hear t 
attack before and that he again treated claimant in early 1983 
when claimant fell. 

In March 1983 claimant was hospitalized and Dr. Johnson was 
the treating physician. He turned the case over t-o Dr. O' Angelo 
while retaini ng a certain amount of control. He, therefore, 
disagreed with Dr. D'Angelo's assessment that claimant return to 
wor k in the spring of 1983. Claimant saw or. Johnson on June 
14, 1983 and at that time was complaining of back pain, but Dr. Johnson 
rel eased claimant to return to work on June 21, 1983 without 
restr le tion . 

On cross-examination, Dr. Johnson testified that cla imant's 
condition was permanent and that it had been substantially 
worsened because of the March 9, 1983 injury. He thought th~ 
injury wor sened the disc disease. (Johnson dep, p. 29) 

l 

Dr. Hi r shfield also testified by way of deposition. He 
exami ned claimant on Hay 24 , 1983. His findings have been I 
discussed above. He testified that the arthritis or osteophytic 
c->nditions could be caused by trauma. (Hirshfie l d dep., p. 15) 
He testified that claimant had a 20 percent impairment to the 2r1 
body as a whole. Dr. Hirsh[ield had earlier written a letter ~ 
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indicating that impairment was 30 percent of the body as a whole. 
Dr . Hi rshfield testified that the impaired range o f motion 
measurements were made in relation to a normal man and not one 
with cla imant's weight. 

The recor d indicates that claimant was absent f r om wor k for 
bac k pr oblems in 1975 (one month period and another t wo wee k 
period), 1977 (five months), 1978 (about t wo months ending early 
in 1979), 1979 (about three weeks), 1980 (four months), 1981 
(si x weeks and another period of a month), and 1982 (four 
months) . Additionally, claimant missed work from June 1982 
through February 1983. 

APPLICABLE LAW 

l. Sections 85.3, 85.20 and 86.17, Code of Iowa, confer 
jurisdiction upon this agency in workers' compensation cases. 

2. Claimant has the burden of proving by a preponderance of 
the evidence that he received injuries on March 9, 1983 and July 
1 4, 1983 arising out of and in the course of his employment. 
McDowell v. Town of Clarksville, 241 N.W.2d 90 4 (Iowa 1976); 
Musselman v. Central Tel~hone Co., 261 Iowa 352, 15 4 N. W.2d 128 
(1967). ----

3. An employer takes an employee subject to any active or 
dormant health impairments, and a wor k connected injury which 
more than slightly aggravates the condition is considered to be 
a per sonal injury. Zi~~~er v. United States ~sum Co., 252 
Iowa 613, 620, 106 N.W.2d 591 (1960), and cases cited. 

4. The claimant has the burden of proving by a preponderance 
o f the evidence that the injuries of March 9, 1983 and July 14, 
1983 are causally related to the disability on which he now 
bases his claim. Bodish v . Fischer, Inc., 257 Iowa 516, 133 N.W, 2d 
867 (1965). Linda[[~~~~~-0. Boggs, 236 Iowa 296, 18 N.W.2d 607 
(1945). A poss1b1l1ty 1s insufficient; a probability 1s necessary. 
Burt v. John Deere Waterloo Tr actor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question occausal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (i960)~- -

5. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employm~nt for which he is fitted. 
Olson v. Goodrear Service Stores, 255 Iowa 1112, 1121, 125 N. W.2d 
251 • B't(l9G l. ANALYSIS 

Based on the foregoing principles, 1t is found that claimant 
established that he sustained injuries arising out of and in the 
course of his employment. The record fairly indicates that 
claimant aggravated a preexisting condition in both cases. 
Claimant's history of prio r back problems has been well documented. 

The problem that presents itself at the point is what 
disa bi lity claimant has. Is claimant's disability temporary or 
permanent? To which injury do the disabilities attach and in 
what degree? 

The recor d supports a finding consistent with the op1n1on 
advanced by Dr. D'Angelo. This finding is that claimant sustained 
a lumbar strain and sprain which aggravated claimant's preexisting 
condition, at least f or the lower back injury. Thus, temporary 
tota l disability compensation will be awarded for the first 
i njury. Dr . Hirshfield's examination occurred earlier and, as 
aptly pointed out by the employee, did not include a complete 
recapitulation of cl a imant's medical history. This examination 
occurred oc a time earlier than De. D'Angelo's report. Additionally, 
Dr . D' Angelo's status as a treating physician leads me to the 
conclusion that claimant should be found to have sustained an 
injur y a rising out of and in the course of employment on Ma.rch 
9, 1983 and that claimant sustained an aggravation of a preexisting 
condition because of this injury. The aggravation did not cause 
permanent par tial disability. Accordingly, claimant will be 
awarded tempor ary total disability compensation from March 10, 
1983 through July 10, 1983 (17 4/7 weeks) at the stipulated rate 
o f $318.35. 

The second injury occurred the week claimant returned to 
work. Factually, the July 14, 1983 i njury was a separate and 
distinct event. The amount of medical evidence relating to the 
second injury is scarce. The initial examination by Dr. Fesenmeyer 
has been discussed above. Or. Moen examined claimant in a 
cursor y manner, with the main focus of the examination being 
gastointestinal in nature. 

The record fairly indicates that claimant again sustained an 
injury which arose out of and in the course of employment in the 
nature of an aggravation of a preexisting condition. The record 
indicates that claimant returned to work on July 21, 1983 (see 
final report). Claimant was only paid three days of compensation 
because he had not surpassed the one week limit for full payment 
of temporary total disability compensation. 

The record is scant regarding events following the Julr 14 
injury, but claimant testified that he went on long-term disability 
in October 1983. There is no record that I can find to substantiate 
further lost time past July 198J. Claimant testified that he 
started receiving benefits pursuant to long-term disability. 
One would presume that claimant was not being paid disability 

while work i ng. Wh ile there may have been ev idence that the 
r esultant absence f rom work i n October 1983 was as a result of 
t he Ju l y 1983 inj ur y, t hat ev idence was not pr esented to me at 
the hearing . The burden st il l rests wi t h the c l aimant t o show 
that he ha s done so by a pr e ponderance of the evidence. The r efore, 
no award wi ll be g iven r egard ing t he Ju l y 14 , 1983 injur y , since 
c laimant has alr eady been paid fo r al l that he i s enti t led to 
unde r t he s tate of the r edord . 

• Ce rta i n medical expenses have been submit ted . Those for 
t r eatment prior to Augus t 1, 1983 will be ordered to be paid. 

FINDINGS Of' FACT 

1. Claimant was employed by defendant on March 9, 1983. 

2. Claimant hurt his back while working on Ma r ch 9, 1983. 

3. Claimant was disabled from acts of 
from March 10 , 1983 through July 10, 1983. 
acts of gainful empl oyment was as a result 
injury at wor k . 

gainful employment 
This disability from 

o f the March 9, 1983 

4 . The claimant tempor arily aggravated a preexisting back 
cond ition as a r esult o f the injury of March 9, 1983. 

5. Cl aimant f a iled to prove by a preponderance of the 
evidence that t he injury of March 9, 1983 caused permanent 
parti a l disability. 

6 . Claimant incurred medical expenses which were m~de 
necessafy by the injury. Fu r ther, the expenses are fair and 
reasonable . 

7. Cl a imant was employed by defendant on July 1 4, 1983. 

8 . Claimant hu r t his back and neck while working o~ J\Jly 
1 4 , 1983, aggrava ting a preexisting condition. 

9. Claimant was paid three days' compensation for the 
injury, having been off six days, 

10. Claimant failed to prove that he was disabled from 
employment beyond this point or that he was permanently disabled 
thereby . 

CONCLUSIONS OF LAW 

1. Thi s agency has jurisdict i on over the parties and the 
subject ma tter. 

2. Cl aimant was employed by J. I. Case on March 9, 1983. 

3. Cla i mant sust ained an injury arisi ng out of and in th~ 
course of his employment with J. I. Case on March 9, 1983 , said 
injury be i ng an agg r avat i on o f a preexisting condition. 

4. De f endants will be ordered to pay unto c l aimant seventeen 
and four-sevenths (17 4/7) weeks of tempor ary total disability 
compensation a t the r a te of three hundred eighteen and 35/100 
dollar s ($318.35) per week. 

5 . Defendants will be ordered to pay the following medical 
expenses: 

Osteopathic Hospital 
Osteopathic Hospital 
Osteopa thic Hospital 
Osteopathic Hospital 
Radiology Assocs. 
Dr. D'Ange l o 
Fr anciscan Hospital 
Dr. Goettsch 
Me r cy Hospita l 
Dr . Johnson 

Total 

$1,727.10 
30.00 

2. 10 
10.50 

10 4.50 
200.00 
380.00 
76.00 

188.00 
662.00 

$3,380.20 

6. Claimant was employed by defendant employer on July 14, 
1983 . 

7. Cl aimant sustained an injury arising out of and in the 
course of his employment on July 14 , 1983, said injury being an 
aggravation of a preexisting condition. 

8. Claimant has been paid all compensation due him for the 
July 14, 1983 injury. 

ORDER 

IT I S THEREFORE ORDERED that defendant pay unto claimant 
seventeen and fou r -sevenths (17 4/7) wee ks of temporary total 
disabi lity compensation at the rate of three hundred eighteen 
and 35/100 dollars ($318.35) per week. 

IT IS FURTHER ORDERED that defendant pay unto claimant the 
following medical expenses: 

Osteopathic Hospital 
Osteopathic Hospital 
Osteopathic Hospital 
Osteopathic Hospital 
Radiology Assocs. 
or. D' f agelo 
Franciscan Hospital 

$1,727.10 
30.00 

2. 10 
10.50 

104.50 
200.00 
380.00 259 



or. Goettsch 
Mercy Hospit al 
or . J ohnson 

Total 

76.00 
188.00 
66 2. 00 

$3,380.20 

I nterest le to accrue on this awa rd pursuant to section 85.30, 
code of Iowa , f rom the date said payments became due. 

costs o f t h i s proceeding are taxed ag ainst defendants 
pursuant to Industria l Commissioner Rule 500-4. 33. 

Defendant is to file a final report upon payment of this 

award . cl-, 
Sig ned and fi l ed this /4 - day o f Se ptember, 1984 . 
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INTRODUCTION 

This matter came on for hearing at the Linn County Juvenile 
Court Facility in Cedar Rapids, Iowa on November 16, 1983 a t 
which time the record was c losed. 

A review of the commissioner's file reveals that an empl oyers 
first report of injury was filed on October 2 , 1981 a l ong with a 
memorandum of agreement calling for the payment of $180 . 03 in 
weekly compensation. A final report was filed on Sept embe r 2, 
1983 revealing that claimant had been paid thirty- f ive weeks of 
healing period compensation and thirty-three weeks of permanent 
partial diability compensation based upon a fifteen percent loss 
to the left leg. 

The record consists of the testimony of the c laimant and 
Arlethia Williams: the depositions of the claimant, Warren 
Verdeck, H.D., Fred J. Pilcher, H.D.: claimant's exhibits l , 2, 
3, 5 and 6: defendants' exhibits A through I: answers to inter 
rogatories 14 and 151 and all attachments to the interrogator ies. 

ISSUES 

The issues for resolution are: 

1) The nature and extent of injury: 

2) The rate of compensation: and 

3) Wheth,ir c l .)iman t ii; t>:1titJ,,cJ t o t.kht ional benefits 
pursuant to Bcc-tion a6. I l, C ,tie ,J , Iow1. 

STI\TEMENT OF rllE EVlDf,"ICE 

Claimant, age 51, testified that she dropped out of school. 
Sh~ testified that she has liv~d 1n the Cedar Rapids area for 
thi r ty- f ou r years. She h~s worked in the stockroom at the J.C. 
~"Hney store. H~ r primary employment, however, w<1s as a domestic 
1n hotels and private homes. She bec~me employed by Quaker Oats 
in 1973 . Her first employment w3s in the elevator depa rtment 
This job involved sweeping and dumping rejected product. · 
Claimant worked on trucks and measured g r ain. H~r ~nly injury 
during this time was an eye infection secondary . ,, y1 un dust. 
Claimant then became employed in the package department. · 
Claimant ' s duties included the dumping of bottle and inserts. 

Claimant then became employed ilS a cereal inspector. 
Claimant inspected and we iqhed product. She al so was re,1u ired 
to sweep her work urea. Claimant's job apparently is t o inspect 
unpackaged breil~fas t cereal after it mov~s along a conveyor 
after it comes from iln ovnn. Claimant w~s cPquired to remove 
defective cereal bit!' fr om the product with a vacuum hose. the 
conveyor ran at the wJist level and the job is done while 
sitting. However, the attendant duties often involved standing 
and moventent. On August 28, 1')81 cl :iimant testified that the 
line was already down. Claimant started to walk to the water 
fountain, slipped and fell down. Claim<1nt broke her left ankle. 
Claimant was taken to St. Luke's Me thodi st Hospital where she 
was admitted. There was minimal swelling and x-rays showed a 
comminuted lateral mallP.olu ~ and posterior malleolus fracture. 
There was some poPterior displac•?ment of the fracture, of the 
fragments and ankl e itself. Neurovascolar status was normal. A 
closed reduction was occacioned and a \ong leg cast was applied. 
Claimant did complain of mild lumbosacral and midthoracic 
tenderness w,s recorded . The cast needed to be split l ongitudinally. 
Clatmant's treating physician was Fred Pilcher, M.D., a Cedar 
~~pids orthopedist. Cl~1mant was released from the hospital on 
s~ptember ), 1981. Clai~~nt continued to be treated by or. Filcher. 
l\t one point a second cast was appli~d. Claimant was given 
physica l therapy treatmPnts. Cl aimant testified that things 
started to improve somewhat. On November 11, 19ijl claimant was 
fitted with an ankle brace. Or . Pilche r noted that claimant was 
responding slowly. l\s of December 18, 1981 claimant had not 
completely healed. Or. Pilcher explained what the problem was: 

Yeah, t~e fracture was not the problem. We were 
dealing with -- the actual bones that were broken 
we r e not causing he r problem. T~ey were healed. 
The healed bone doesn't hurt. we were dealing with 
trauma to the ankle joint. Whether it be the part 
of the ankle the weight is borne on when you are 
· tandinq, th<He wa r. no fracture, \l is cal led the 
talus bone, whether ther e 1s somntning 1naide the 
ankle that you can't i;ee, there is soft tissue 
injury, to me ~11 these things wer e apparently 
affecting her recovery. I couldn't blame it on the 
bone not healing, because it h~d healed and it had 
never changed position, so obviously something else 
had to be going on which wasn't hPaling. 

or. Pilcher descr ibed cl<1imant's recovery. A fair reading 
ls that claimant ' s recovery w~s protracted and slow. Dr. Pilcher 
kept encouraging claimant to return to work and issued several 
limited ret11rn to work slips. nr. Pilcher eventually gave 
claimant a permanent disability rating of ten percent of the 
left leg. 

Claimant testified that Dr. Pilcher released her to return 
to work in September 1983 (full rele~se) and that she had 
retnrned to the same job at about that time. Claimant testified 
that she had a lot of pain in her f oo t, especially after working 
?ight hour s. Claimant testified that she was sent to a doctor 
in Iowa City for a brace. She testified that she was able to 
finally return to work on April 21, 1983. Claimant was examined 
by warren Verdeck, H.D., for the employer. Be rated claimant's 
impairment as fifteen of the ex t remity. The examination occurred 
on July 21, 1983. on February 4 , 1983 or. Pilcher had raised 
hi~ rating to 26 percent of the leg. He explained the facts 
which led him to change the rating: 

Q. When was the next time you saw her? 

A. January 20th, 1983. When she came in in bad 
shJpe. She had, I believe it was a son or daughter, 
I don't recall, bot she was as bad then as I had 
ever seen her. Quite upset. Ber ankle was swollen, 
she had lost more motion, and I was so desperate 
that I thought I would obtain a short leg brace for 
he r t o see if w~ could completely unload that 
ankle, that is it it hurt for her to bP on it, if 
we could distribute the weight over her entire 1~ 
or at least lower portion of her leg, then the pain 
would be not cured, but it would be lessened to the 
point where she would be up walking on it. 

Q. All right. did you reevaluate your disability 
rating at that time? 

A. I did, and I came out to -- I went thr ough a 
dif f erent range of motion. She could hardly move 
her ankle at all that day. She lost inversion and 
eversion, the side turning, and I recalculated th~t 260 
and came out to twenty-three percent lower extremity, 



adding three percPnt for p~r~i~Lent pain, making a 
total o( twenty-six percent, wht ~h I don't often do 
that, In fact l don't know az I have ever done 
t h3t. 

Q. Evaluated a disability upward after a period of 
time? 

A. Well, at least twice what J ~1J. 

The record reve.:ils that claima1,t harl chondromalacia and 
early degenerative ~rthritis as P.arly ~s July 1982 but no 
causal relationship nor permanency was attached t~~•n•~. 

The employers final report (Exhibit C) indicates that 
cl a imant was paid healing period from August 31, 1981 through 
May 2, 1982. Exhibit D indicates that .::laimant did not return 
to work until September 20, 19A3. Claimant took some leave of 
absence time to fill in tr void. The document indicates that 
claimant also lost a number o( weeks in 198J. l'urther information 
r~ceived after the hearing indicates lhat claimant was paid 
:lmpensation through September 1982. The record shows that 
-1pplemental benefits were paid throu,h that dntP in an amount 
cnmpatible with the payment of compPnsat1on. 

APPL IC I\BLC LAI~ 

1. Sections 85.3 and 85.20, CoiP. of Iowa, confer jurisdiction 
on this agency in workers' compensatio1• cases. 

2. Section 85.26(2), Code of Iowa, provides that an award 
f o r payments may be reviewed within thte~ years from the last 
payment of weekly benefits. 

l. By filing a memorandum o f agreeme11t it is established 
th1t Jn employer-employee relationship r xisted and that claimant 
sustained an inJury arising out of and in the course o( employment. 
~man v. Luppes Transport Co., 227 N.W.2d 143 (Towa 1975). 
This agency cannot set this memorandum of ~greement aside. 
!'.!h_i_!:_ters & So~~ Inc. v. Karr, 180 N.W.2d 444 (Cowa 1970). 

1. The claimant has the burden of proving by a preponderance 
of the evidence that the inJury of Augut 28, 1981 is causally 
related to the disability on which she now bases her claim. 
Bodish v. F'ischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahlv:- f,. 0. Boggs; 2J6 Iowa 296, 18 N.W. 2d 607 (1945). A 
possib i lity is insufficient; a probability is necessa ry. 
~uct v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 
?Ti. (1955). The question of causal connection is essentially 
within the do~ain of expect testimony. Bradshaw v. Iowa_Methodist 
Hospital, 251 Iowa J75, 101 N.W.2d 167 (1960). 

S. Section 85.3411), Code of Tow,, , provtdP.s foe 1 st,itutory 
h,.alinlJ per1orl: 

If -1n employe-? ha::, -;11[fe rcd ;, per,;nnal 1njur1 
cau~inq permanent p~rtial d,s~hil 1ty for which 
compensation Is pay 3b I e as pr c,v id~d in s11bsf>c LI on 2 
of thi~ sect1on, the employer ~hal l pay to the 
employee compensation for a healing period, as 
provided in sPction 85.37, be3inning on the date of 
inJury, and until the employ~~ has returned to work 
or it is mPdicaly indicated that significant 
improvement from the injury is n0t anticipated or 
until thP ~mployee is medicaly capable of 1etucning 
to employme11t substantially similar to the employ
ment in which the employee was engaged dt the time 
of injury, whichever comes first. 

6. In Graves v. Eagle Iron Wo rks, 331 N.W.2d 116 (Iowa 
19A3) the court held that compensa tion for the claimant's 
schedultd leg injury was limited to the specific physical 
impairment and benefits were not to be measured by industrial 
:Hsability fa c tors such as loss of ea rning ·apacity. 

7. Section 86.13, Code of Iowa, provides in pertinent part: 

tf a delay in rommencement or termination of 
benefits occurs without reasonable or probable 
cause or excuse, the industrial commissioner shall 
award benefits 1n addition to those benefits 
pay1ble under this chapt~r, or chapter 8~, SSA, or 
85B, up to fifty percent o f t he amount o( benefits 
that were unreasonably delayed or denied. 

ANALYSIS 

Based on the principles enunciated, it is fo11nd that claimant 
has established her claim to permanent partial disability. 
Llairrant is entitled to be compensated on the basis of a 26 
percent los~ to the leg. The rating given by Dr. Pilcher is 
given greater weight since he 1s the treating physician. This 
status, coupled with my personal observation of the claimant, 
indicates to me that claimant's impairment e xceed• the fifteen 
percent given by Dr. Verdeck. Claimant, therefore, will be 
awarded an additional 24.2 weeks of permenant partial disability 
compensation. (57.2 weeks (26\ of 220 weeks) less 33 weeks (15\ 
of 220 weeks) already paid). Claimant has not proven that her 
permanent disability extends beyond her leg. 

Claimant has not proven that she is entitled to addit i onal 
healing period compensation. There is insufficient ev idence in 
this record for me to increase the healing period already paid. 
Likewise, the gross weekly wage as reflected in Exhibit H 

app<>a1s correct. 

fll t h0 uqh a c.:i:;c may bE; mJdn t0 i;upporl an a ward for increased 
~E>nef1Ls pu r suant t<' section !Hi. 11, th('r •~ was no unreasonab l en,.ss 
1n not paring 261 i mmediately. Two physicians gave raLings of 
tPn and fifteen percent, and the first physician cha nged his 
rating to 26 percent. Nonpayment of an amou n t based on this 
Ja~t amount is not unre~sonabl~. 

FI NDCNGS OF F'ACT 

1. Cl aimM1t wa:., ""'Ploy,:,rl br -:le[end,)nt (, tnpl >r~r on August 
2b, 198l. 

2. Defenrlants filed a memor andum of Jgreement concern i ng an 
Au,1ust 2U, 191ll injury. 

3. Claimant fell and brokp her left ,ink l -:? while working on 
Augus t: 2A, 1901. 

4. Claimant su~t.:iinPd permanP.nt parti~l impairm'?nt to her 
!~ft leg as a result of the fa l l while working on flU<Jurt 28 
1981. ., ' 

5. Claimarit's impai.ment as a r<?sult of the August 28, 1981 
fall is confined to the le(t leg. 

6. Claimant ' s permanent pa r tial impairment to t~r left leg 
is twen t y-six percent (26\J. 

7. Claimant has already been pair! perm<lnent partial disabi l ity 
compensation based upon a fifteen percent (15%) loss to the left 
leg. 

8. Defendants ' nonpaymPnt o( permanent disability bJsed 
upon a t wenty-six percent (261) loss to tha left !Pg was flOt 
unr1:'1sonable. 

9. Cl.:iimanl w,s p~id healing p•riod Lhruugh SPpte~b2r 1982. 

10. Cl aimant's condi t ion m~t the tests o( s~ction 85.3 4 in 
September 1987.. 

11 . Defendants made cer t ain col l ateral payments to supplement 
compensation pa id by them . 

12. Cl aima nt incu r red reasonabl e mileage e xpenses which 
should be pa id. 

CONCLUSIONS OF LAW 

1. This agency has ju r isdic t ion over the parties and the 
~u•,j~1.l inalt~ ... . 

2. Cla1man': w;i,; '?:n,,1 >ycd by JU,1 k0r Oats on /\uyust 28, 1981. 

3. Claimant sustainei an inJuty arising nut of and in the 
course of employment on August 28, 19111. 

4 . Claimant ' s medica l expenses and healing period compensation 
have heen paid. 

5. Claimant should be paid an additional 24.2 wee ks of 
permanent partial disability compensation at the rate of one 
hundred ei<Jhty ~nd 0)/100 dollars ($180.03) per week. 

G. Claimant is not entitled to fu r ther compensation pursuant 
to section 86.13, Code of towa. 

7. Defendants are to rc~e ive credit pursuant to section 9'>. 31l, Code> of low.:,. 

8. Claimant will be ;iwarded t w" nty-eight and 73/100 dollars 
(S28.73) 1n trJnsportation e xpenses. 

ORDER 

TT IS THRR~FORE ORDERED that defendants pay additional 
permanent p3r~1al d1sab1l1ty compensation for a period of 
twenty- four and two- Lenths (74.2) weeks at the rate of nne 
hundred eighty anJ 03/100 dollars (Sl80.03) per week. 

lT TS F'URTHER ORDERED that rlefendants pay unto claimant 
twenty-eight dnd 73/100 dollars (S28.73J in transportation 
expens~fl. 

DPfendants 3cc to receive credit for payments made pursuant 
to SPcti:>n 85.30, Code of Iowa. 

Costs of this Proceeding ar e taxed against defendants 
p11rsuant. to 1'1oustrial Commissioner Rule 500-4. )3. 

Interest is to accrue pursuant to section 85.30, Code of 
Iowa, from t:he dRte of this decision. 

Defendants are to file a final report upon payment of this award. 

Signed and filed this d /.:2 day of July, 1984. 
I 



BEFORE THE IOWA INDUSTRIAL COMMC SSIONER 

-----------------------· 
HARVIN WOOLDRIDGE, 

Claimant, 

vs. 

MA Y CONSTRUCTION, 

Employer, 

and 

UNITED FIRE AND CASUALTY 
COMPANY, 

Insurance Carrier, 
Defendants. 

Fi le No. 612 5 4 2 

A P P E A L 

D E C l S I O N 

F\LED 

By order of the industrial commissioner filed June 27, 198 4 
the undersigned deputy industrial commissioner has been appointed 
under the provisions of S86.3, Code of Iowa, to issue a final 
agency decision on appeal in this matter. De fendants appealP.d 
the decision on remand filed May 21, 198 4 . 

The record on remand consists of defendants' e xhibits l 
through 4, inclusive, and a transcript of the hearing. 

ISSUE 

The issue on appeal 1s whether or not defendants have shown 
good cause why the evidence they sought to present could not 
have been presented at the time of the original hearing and 
whether or not defendants have shown the unavailabi lity of the 
witness Elizabeth Kotalik. 

A review of the record discloses that the hearing deputy' s 
analysis, findings of fact and conclusions of law are proper . 

Wherefore, the decision on remand filed May 21, 1984 1s 
hereby adopted as the final agency decision. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant was injured on July 18, 1979. 
That a first report of injury was received August 16, 1979. 

That a memorandum of agreement was received August 27, 1979. 

That claimant's petition in review-reopening was filed 
J anuary 21, 1982. 

That a number of analyses of status/cert ificates of readiness 
for prehearing conference wer e sent to the parties. 

That claimant's deposition was taken on June 24, 1982. 

That claimant testified at the time of his deposition that 
he had back complaints and that he had lived with a woman. 

That defendants certified on August 26, 1982 that their 
discovery was completed. 

That defendants had seven months in which to conduc t discovery. 

That a notice of assignment for hearing was filed on December 
6, 1982. 

That the case was heard on January 21, 1983 . 

That Kotalik did not appear at the time of the original 
hearing. 

That defendants did not take Kotalik's deposition prior to 
the hearing on January 21, 1983. 

That no showing of Kotalik's unavailability has ever been 
made before the agency. 

That an affidavit from the owner of an independent adJusting 
service was attached to defendants' brie f on judicial review. 

That a remand order was entered on Fnbruary 4, 198 4 . 

CONCLUSIONS OF L/\1-I 

THEREFORE, IT lS CONCLUDED: 

That defendants have failed to show good cause why t he 
evidence they seek to present could not have been presented at 
the time of the orginal hearing. 

That defendants have failed to show the unavai lability of 
Kotalik in any proceedings before this agency. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay costs of the remand proceeding. 

. d . '2 I ,r:::-S lgne and filed this, "'1 day of August, 1984. 

~NVILLE 
DEPUTY INDUSTRIAL COMMI SS IONER 

BBPORE THE IOWA INDUSTRIAL COMMISSIONER 

MARVIN WOOLDRIDGE, 

Claimant, 

vs. 

AAY CONSTRUCTION, 

Employer, 

and 

UNITED PIRB & CASUALTY 
COMPANY, 

Insurance carrier, 
Defendants. 

: 
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INTRODUCTION 

File No. 612542 

D E C I s I O N 

0 N 

R E M A N D 

FIL ED 
MAY~ 11~84 

IOWA INOUSIRIAI C'OMMISSlNltR 

This is a proceeding on reaand in the case of Marvin Wooldridge, 
claimant, against May construction, employer, and United Fire & 

casualty Company, insurance carrier , defendants. The remand 
hearing was held on May 9, 1984 at the office of the Iowa 
Industrial commissioner. 

A brief procedural history of this aatter is helpful. 

Claimant was injured on July 18, 1979. A first report of 
injury was received on August 18, 1979, and a memorandum of 
agreement was received August 27, 1979. 

A petition for review-reopening was filed January 21, 1982. 

claimant's deposition was taken on June 24, 198~. At that 
time claimant's major complaint was a sharp back pain which went 
down into his legs. Be reported a recent hospitalization foe 
his back. Re claimed the back pain had come on since he injured 
his knee. He said that he was not married, that he was living 
alone and tuat he no longer had anyone living at his house. ee 
was questioned: 

Q. you say you are living by yourself at the 
present time. When did the people you were--apparently 262 
were--I don't have her name in front of ■e. 
Apparently there was a lady, and she had a child, 

,.. 
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that lived with you. 

A. Yes, there was. 

Q. When did she leave? 

A. A couple of months ago. ( Wooldridge dep . , p. 22 
11. 6-lJ) 

A series of analyses of status/certificates of readiness for 
prehearing conference relating to the progress of the case were 
sent out. On August 26, 1982 defendants indicated their 
discovery was complete. A notice of assignment f ~r he~ring was 
filed Decellber 6, 1982. 

The case was heard on January 21, 1983. Clai11ant testified 
at that tie to having back proble■s stenuning from reaching foe 
a cup. He said that in 1981 his girlfriend and her son lived in his house. 

on March 7, 1983 d~fendants filed an application to tak9 
i-ed1ate add1ti nal testi■ony which stated: •coH£S NOW the 
attorneys for thP Defendants , having this date been advised that 
Nancy Kotal1k, who previously resided with the Clai■ant, Ha rvin 
Wooldridge, has info rmation in c~gard to the onset o f the 
Clai mant's back condition, and we hereby request that the Deputy 
order that .his deposition evidence be obtained Cocthwith and 
delivere1 t~ the Collllllission (s1c) office.• Claiman t resisted. 

This deputy coaiosioner filed a decision on April 4 , 1983 
in which she specifically denied additional evidence. 

On April 22, 1983 defendants appealed to the commissioner 
and also asked to introduce additional evidence clai11 in3 that 
•ev idence was discovered by the Defe ndant insurance co11pany 
after Har ch 1, 1983, wherein a witness by the name of Nancy Ann 
Elizabeth Kotaiik supplied informat i on i n regard to the physical 
condit1on and work history of the claimant, wh ich has a bearing 
on the issue of the causal connection of the back in3ury . Sa1d 
evidence was not available or known by the Defendants prior to 
March 1, 1983 ••.• • Claimant resisted the allowance of additional 
evidence. On Hay 16, 1983 the industrial COllllnissioner denied 
the r equest saying that •1nJo good cause 1s shown as to why the 
evidence now desired to be presented could not have been dis
cover ed prior to the original hearing.• 

Deputy Couissioner Barry Moranville filed an appea l decision 
on September 6, 1983. Judicial review wa s sought on Septe■ber 
9, 1983. 

Attached to defendants' brief on judicial review w~s an 
aff idavit fro■ Milton Test, owner of an independent adJustmPnt 
service, who had work~d on the case and reviewed the telephone 
state■ent of Kotalik. He anticipated she would testify to 
infor■ation which •was not known to be available prior to March 
1, 1983; and 2) would show that the clai11ant did considerab!e 
heavy lift1ng, hurt his back on several occasi ons, and didn t 
appear to have only knee proble■s .••. • Tes t also claimed to have 
developed another witness. 

On Pebruary 8, 1984 Distric t Cour t Judge Rodney Ryan entered 
an order re■anding the c ase t o the industrial co111111issioner who 
in turn re■anded the case t o the undersigned foe further proc~edings. 

The rP~and rder states 1n per tinent part1 

4 . That the issue of unavailability of sald 
newly-discovered evidence waa decided, as far as 
the file indicates, on conclusatory findings not 
supported by any spec ific evidence to support_same1 
such aa length o f available time to conduct discovery, 
use o f hear ing to conduct discover y and no showin9 
of unavailability; when in fact the only evidence 
in the file ls the uncontested affidavit o f the 
investigator that the new witness, who had a 
personal relationship with clai ■ant, called him 
afte r the hearing with new facts bearing upon the 
lai• ■ade herein. 

S. That an evldentiary hearing should be granted 
by the Induatrial COllll9issioner for the sole pucpoae 
o f determining what, if any, prior contacts had 
been ■ade with this witness, what , if any, prior 
statements had been ■ade by this witness; what may 
or may not have prompted the witness to withhold 
the alleged new infor■atlon until after the hearing, 
and what ■ay or may not have prompted the wi tness 
to come forward at the late date. Pindinga on 
these and all other ■aterial questions relating to 
the av~i lability or unava1labllity of this new 
witness wlll lead to the decision thereon to allow 
or disallow the additional testimony sought to be 
adduced fro■ the witness. 

The record in the remand proceeding consists of the testi■ony 
o f Carol Bowden; defendants' exhibit 1, the discovery deposition 
of cl ai■ant 1 defendants' exhibit 2, a tape recording marked 
43 70 1 defendants' exhibit J, a tape recording ■arked 35731 
defendants' exhibit 4 , a transcript of the tapes made of the 
conve r sat i on wi th Nancy Ann Elizabeth Kotalik. 

Defendants' exhibits 2, 3 and 4 were offered for the limited 
purpose o f complying with Judge Ryan's order. Clai■ant objected 
on the grounds of hearsay and inability to cross-examine Rotalik. 

The obJect1on made by claimant wi ll be sustained; however, the 
undersigned ha~ read the state■ent and finds virtually nothing 
therein wh ich assists in determining mattP.rs set out by Judge 
Ryan. It would be possible, basP.d on Rotalik'a statement, t o 
speculate as to Rotalik's motive in coming forth after the 
he.1ring. 

The three conditions routi nely necessary f or testimony are 
that the witness be s worn, that the witness be in the presence 
of the tri r of fact and that opportunity for cross-examina tio n 
be given. Strahorn, A Reconsideration of the Hearsay Rule and 
Admission~, 85 U.Pa.L Rev. 4 8 4 (19)7) in Se lected Writings of 
Evidence and Tria l 756 (Pryer ed. 1957). Rotal11,• -; t •~'?ment 19 
not oworn . This deputy industrial commissioner hdd no opportunity 
to observe Kotal1k and assess her cred1b1l1ty. The major 
justific ation for not considering the evidence offered, however, 
1s that c laimant ts dented the opportunity to cross-exa■1ne. 

Carol Bowden, a c laims supervisor for defendant insurer, 
testified to working on claimant's claim and to attending his 
di~covery deposition. Prior to test1fy1ng at hearing she 
rev ie wed claimant ' s file. She recalled that s he f1r st had 
contact w1th Nancy Rotal1k, the woman wtth whom claimant was 
living, on March 1, 1983 when Rotalik call~d the carr i e r's 
office and asked to speak with the person handling claim~nt's 
clai • Prior to that ttme the company had not been in contact 
with Rotalik and there was no statement from her on filP. 
Bowd n denied that the call from Rotalik was in any way solic1ted 
by th~ co~pany. A r~corded statement was 11ade which la ter was 
transcribed, all in accordance with the established company 
procedure. 

Bowden reported that Milton 
insuran,·e adJusting service who 
an affidavit regarding Rotalik. 
contac t ~d by Kotalik. 

Test, owner o f an independent 
worked on claimant's file, s wo r e 

To her knowledge, Test wa s no t 

Industrial Commissioner Rule 500-4. 31 provides: "No evidence 
shall t>+, taken aft~r the hearing.• It should be noted that this 
rule has changed sincP its 1nterpretat1on 1n HcSpad~en_~~-lli9_ 
~en_Coal Co., 288 N.1-l.2d 180 (Iowa 1980). 

The order of remand suggests that findings should be made 
r~gar ding the •1 en9th of avail able time to conduct discovery, . 
use of hearing to conduct discovery and no showing of unavailabil
ity; when in fact the only evidence in the file ls the uncontested 
affidavit of the investigator that the new witness, who had a 
personal relationship with claimant, called him after the 
hearing with new facts bearing upon the claim made herein.• 

Claimant waq l nJ urod on July 18, 1979. Presumably, d~fendants 
conducte~ some 1nvest1gation of his claim. Ho r e directly, 
defendants had fro~ January 21, 1982, the date c laimant 's 
petition was filed, until August 26, 1982, the date on wh ich 
they indicated d1scovety was completed, in whi ch to do discovery. 
They were aware in June that clai■ant had been living with a 
woman. Defendants cou ld have contemplated Kotalik 's knowing 
sor•thing of claimant 's condit ion and made contact with her at 
any time prior to the hearing or sought her testimony at the time of hearing. 

The affidavit referred to in the remand o rder was not a part 
of any pleading before this agency. Neither this deputy nor the 
industrial co■missioner had access to that affidavit. It was 
attached Lo defPndants ' brief on judicial review. Bowden, the 
cla ims superv isor, testified at the time of the re■and hearing 
that Test had no contact with Kotal ik . Appar ently his affida vi t 
was based on his review of the s tatemen t taken by Bowden rather 
than any p rsonal discu,sion w1 th Rotalik. 

Defendants did not attempt to contact Kotallk prior to the 
original hearinJ in this case. They did not seek her out after 
hearing. She came to them. The undersignPd is unable to 
exa■ ine other ■atters set out in the remand order a3 the witness 
was not present for hearing on remand. No explanation was 
offered as to why Kotal1k did not appear. 

Defendants did attempt to of f er 
Kotalik and her recorded statement. 
those ite■s cannot be cons1dered. 

a tape recording from 
As it was discussed above, 

Defendants have presented no good reason why testimony from 
Rotalik could not have been obtained prior to the original 
hearing or presented at the time of the original hearing . 
Temple v. Ve~LJ!!Qufac~uring_~~-• 285 N.W.2d 157 {Iowa 1979). 
A hearing before a deputy co111111lssioner is a hearing. It 10 not 
a discovery opportunity. It should be noted that in the cour se 
of the remand hearing defendants did request a continuance so 
that the deposition of Kotalik might be obtained . That req • 
for continuance was denied. The re mand order in thi s ma ll ~. 
ent~red on Pebruary 8, 1984. The re■and hearing wa s held t h r ee 
months later. That time lapse was certainly sufficient for 
defend~nts to prepare their presentation. Defendants have 
fa1led to establish good cause for not presenting the evidence 
sought to be offered at the ti11e of hearing. 

FINDINGS OP PACT 

WHEREPORE, IT IS POUND: 

That claimant was injured on July 18, 1979. 

That a first report of injury was received August 16, 1979. 26] 
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That a me■orandum of agreement vae received August 27, 1979. 

That claimant'• petition in review-reopening was filed 
January 21, 1982. 

That a number of analyses of status/certificates of readiness 
for preheating conference were sent to the parties. 

That claimant's deposition was taken on June 24 , 1982 . 

That clai■ant testified at the time of his deposition that 
he had back compla i nts and that he had lived with a woman. 

That defendants certified on August ~6, 1982 that thei r 
discovery vas completed. 

That defendants had seven months in which to conduct discovery. 

That a notice of assignment for hearing was filed on December 
6, 1982. 

That the case vas heard on January 21, 1983 . 

That Kotalik did not appear at the time of the original 
hearing. 

That defendants did not take Kotalik's deposition prior to 
the hearing on January 21, 1983. 

That no shoving of Kotalik's unavailability has ever been 
made before the agency. 

That an affidavit from the owner of an independent adjusting 
service was attached to defendants' brief on judicial review. 

That a remand order was entered on February 4, 1984. 

CONCLUSI ONS OP LAW 

TREREPORE, IT IS CONCLUDED : 

That defendants have failed to shov good cause why the 
evidence they seek to present could not have been presented at 
the time of the original hearing. 

That defendants have failed to show the unavailability of 
Kotalik in ~ny proceedings before this agency. 

ORDER 

TBER!FOR! , IT IS ORDERED: 

That defendants pay coats of the remand proceeding. 

Signed and filed this~ day of May, 1984. 

JU TB ANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISS IONER 

--------------------
DEBRA ZIEGENHORN, 

Claimant , 

vs. 

GRAIN PROCESSING CORPORATION, 

Employer, 

and 

UNITED STATES FIDELITY ANO 
GUARANTY COMPANY , 

Insurance Carrier, 
Defendants. 
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This is a proceeding in review-reopening brought by Debra 
Ziegenhorn, claimant, against Grain Processing Corporation, 
employer, and ~nited States Fidelity and Guaranty Company, 
insurance carrier, defendants, to recover additonal benefits 
under the Iowa Workers' Compensation Act fo r an injury arising 
out of and i n the course of her employment on October 29, 1982. 
It came on for hearing on June 26, 1984 at the Bicentennial 
Building in Davenport, Iowa. It was considered fully submitted 
at that time. 

The industrial commissioner's file shows a first report of 
injury received December 17, 1982. A final report received 
August 22 , 1983 shows the payment of ten weeks of benefits. 

At the time of hearing the parties stipulated to a rate in 
the event of an award of $255.98. Claimant's demand for addi
tional hedling period is from February 28, 1983 to April 24, 
1983. 

The record in this matter consists of the testimony of 
cla imant and David Horrison1 claimant's exhibit 1, the depo
sition of Thomas B. Summers, M.D.i claimant's exhibit 2, which 
was mismarked as defendants' exhibit 2, a letter and accompanying 
material from Ben F. Hanssen, O.C.: defendants' exhibit A, the 
deposition of Will iam O. Reinwein, H.o., joint exhibit c, wh ich 
was labeled as defendants' exhibit C, a letter from Hark Odell, 
H.D., dated January 21, 1983; and joint exhibit D, which was 
ma rked rlefendants' exhibit D, a letter from Bruce L. Sprague, M. 
D., dated December 17, 1982. 

ISSUES 

The issues in this matter are whether or there is a causal 
r 6 lationshlp between claimant's injury and any di ~ability she 
now may suffer and whether or not claimant 1s entitled to 
further healing period or to permanent partial disability 
benefits. 

STATEMENT OF THE CASE 

Th irty-three year old single claimant, who is a high school 
graduate and who spent a year in junior college learning secre
tarial skills, testified to work experiences as secretary, 
secretary-receptionist and secretary-bookkeeper. She commenced 
work fo r defendant emp loyer in December of 1973. 

She recalled t wo weeks ' training in learning to work as a 
lab technician with duties of testing and analyzing materials 
going in and out of the company. Some of the work entails the 
use of machines. Some of it necessitates overhead lifting of 
light weights. At other times she must bend to look into a 
mJchine at about table height. The work is performed by stand
ing and moving fr om counter to counter. Both days and shifts 
are rotated for an average forty hour week. In October of L982 
she was earning in excess of $ ll .50 per hour. 

Claimant recalled the circumstances surrounding her injury 
on October 28, 1982 as follows: She was leaving work wi th a 
coemployee. She was carrying a purse. It had rained. She took 
a somewhat greater than normal step to cross a puddle. She had 
a cramp in her leg. She went down and twisted her ankle. As 
she f~ll , she grabbed a coemployee's arm. Her ankle was sore 
when she went to bed and sore when she got up the next day. 

She did her regular work on Friday, Saturday and Sunday. 

On Saturday she told a supervisor of her accident. On 
Monday she went to the safety department where she met with D~ug 
Getty who made an appointment with or. Olson who x-rayed and 
examined her. Her ankle at that point was sore and swollen. 
She was told to stay off of it. She worked by keeping her ankl ~ 
elevated as she folded lab papers. 

After a week to a week and a half she began having hip and 
leg pain. She asked Getty if she could see someone else. She 
then sought treatment from her own doctor who rewrapped the 21..• 
ankle and gave her medication for swelling. M 
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She also got treat•ent fro• Dr. Hdnssen, a chiropractor. 
She developed trouble standing up straight and wa s ln a bent 
position. She saw Dr. Ranssen seven or eight ti~es. The doctor 
called Getty who made an appointment with Dr. Sprague. She 
continued to be bent and to co•plain of her ankle, leg and hip. 

She WPnt back to Dr. Hanssen who sent her to her fa•ily 
doctor who sent her to Or. Catalona. The workers ' compenoatlon 
adJuster called and she was sent to Dr. Reinweln instead. She 
firBt started missing work in mid-December. 

De. Reinwein x-rayed and examined her and had a CT scan done. 
He then did surgery on her lower back. She wa., """~ lnrk to 
work on April 25, 1983 with the understanding he w,s lO watch 
her ti ft i ng. 

It wa~ claimant's impreooion that workers' co~pensation was 
ter•ineted because her back was not relatPd to the ankle 

Claimant went back to the same )ob she had at the time oC 
her injury. She has gotten pay raises since that time. She 
denied any physical problems with her Job before October 28, 
1982. She now experiences some sorPness, but It has not kept 
her from working. She has ten years' seniority and plans to 
remain with defendant employee. 

Claimant claimed that she 1, now l1m1ted 1n h.-r personal 
life as she used to ride horses and work on the farm. BeCore 
her injury she fed and watered her hor se in the •orning and 
afternoon, cleaned the stall once a week and rode almo~t every 
day so•eti■es as long as an hour. She showed horses once or 
twice a month foe four to five months in each year. She stated 
that her show riding and trail riding are both slow. She is no 
longer able to 11ft grain bags. She hao "Omeone else c l ean her 
horse's stall. She acknowledge1 rid1n~ four or five times since 
her inJucy including a trail c1de 1n October of 1983. After 
riding she has soreness and stiffne~s but no pain down her leg. 
lier father carries big bales and f red. She h-ls fed livestock as 
a favor to her father, but lifting buck.-ts makes her back sore. 

Claimant said her prPsent complaints are of stiffness and 
pain 1n the lower part of her back. She notices pain on her 
sciatic nerve at a point 1n U<;!r menstrual cycle. She did not 
have sciatic pain before her inJury. 

Claimant said that her hPalth prior to October 28, 1982 was 
good except foe some problems with her lower back. She had no 
pr toe episodes of leg cramps. In 1972 she saw a chiropractor 
for a stiff neck with tingling in her fingers and toes. She was 
not sure how this incident occurred. In 1975 she was pushed 
into a ~t~ll by a horse and hod a tightening 1n her neck. She 
was un~urP If qhp mi99ed work ~fter thla incident. In 1977 ~he 

was tr~ated for her low back. In 1981 she fell from a horse. 
ShP had treat•ents to her neck and a leg. She was unsure if she 
missed work. Also in that year she fell on steps on ice and hit 
her whole back. She was ~ff work and had treat■ent to her neck 
and lower back. She characteci~ed her 1982 problems as different 
in that she had not had pain into her legs before, nor had she 
had difficulties straightening out. 

In the winter of 1983-1984 she slipped on the ice and had 
soreness in her neck and some stiffness 1n her low back. She 
was treated for two ■onths. 

She u9es a heating pad once 
arthritis strength Bufferin for 
able to bend to touch her toes, 
muscle pull. She asserted that 
her injury. 

or twice a month. She takes 
stiffness and soreness. She ls 
Twisting too far results in 

she had more mobility prior to 

David "orrison, a sixteen-year employee of defendant employee, 
who 1s supervisor in quality control with duties of gathering 
data and distributing work, testified to knowing claimant and to 
having her on his shift at ti■es. She was under hie supervision 
both be(oce and after her surgery. As he rPcalled, she had no 
physical difficulties before October 28, 1982. He could see no 
adverse effects from the surgec1 and he found cla imant as 
efficient as she had been before. He agr•ed that she la co■petent, 
dependable and truthful. 

"orrlson believed that. of the 650 employees in the plant, 
twenty-two would be technicians. Of the estimated 500 persons 
covered by the collective bargaining agreement, about 400 would 
be ~achine operators or maintenance persons with various lifting 
and bending requir■ents, so■e of which could be de■andlng. He 
acknowledged that workers can move from job to job by bidding 
done on the basis of seniority. In Septe■ber of 1982 lab 
tec hnicians' salaries ranged from $9.80 1/2 to 11.25 1/2 per 
hour. The highest paid job covered by the contract wa s a 
technician 1n control stores who made $12.08 per hour. The 
vltn~ss was not familiar with the specifics of all positions in 
the plant . 

He thought the co■pany requires a physical. 

Rec~rds fro Bent. Banssen, O.C, show clai■ant was treated 
in early 1981 after she fell from a horse and injured her low 
bac~, neck and right arm. In Novellber of the same year she fell 
down some steps and hurt the right side of her neck and back. 
In January of 1982 she had another fall. Clai■ant_ went to Dr. 
Hanssen on December 7, 1982. She complained of pain in her left 
ankle and l•g and sorae low back pain. He treated her four times 
and referred her for ■edical treat•ent. His letter of January 
26, 1983 notes: "Her previous history shows periodic chiropractic 

care with no ma1or problems or d15ab1l1ty. • 

Bruce L. Spragut?, H.O., examin .. d cl.:iu,ant on December 17, 
1982 at which time she had full ranqe of motion of the ankle, 
hind foot and mid-foot. There was no tend~rness to palpation 
and no deformities. The doc tor felt that c laimant had a ligamentous 
inJury which would qradu.:illy re~olve. H~ Pncouraged hQr to use 
support stockings. 

"ark Odell, H.D., fam1ly pract1ti~ner, reviewed his records 
and found no treatment Coe claimant foe her low back until 
December 27, 1982. The doctor th~ught cld1mant might have a 
herniated disc and refereed her to Dr. CatJlon... " ,.,.ie ll 
considered It possible claimant's back trouble wus related to 
tl1e fall in October, but he deferred to Dr. Re1nwe1n foe o more deC1nftive statement. 

William D. Re1nwein, M.o., boar~ cectifiPd orthopedic 
surgeon, exam ined claimant on Januacy 5, \983 and was told that 
she had sprained her ankle on November 28, 1982 3nd subsequently 
had sharp leg pain beg1nnin~ in the middle of her back. She 
alqo spoke of pain 1n the left hip and leg with lifting and 
standing and stiffness in the muscles. Claimant told the doctor 
of being SPen by several other physicians and havln~ chiropractic treatment. 

She h.:id exp,.cienced flareups w1th back pa1n Jhen ShE> was horseback riding. 

Documents filled out by claimant at the t1me of hE>r first 
visit with De. Reinwein Indicate the duration of complaints for 
which she saw him to be .:i little over two month~. She wro te the 
first time she had severe backache was "just recently.• She 
denied ever having a s1m1tar attack. She noted that her first 
pain in her hip ~nd leg had come on two months before. 

On ex1minat1on, the doctor found limitation of motion, spasm 
and p1in which he viewed as definite evide11ce o f pressure on the 
nerve. A CT scan on January 7, 1983 showed a herniatt>d disc at 
LS, Sl. Claimant was .:i~mlttcd to the hospital for surgery on 
J3nuary 18, 1981. A lam1nectomy and discectomy at LS, Sl ,as 
performed the next day. 

The history recocdPd by Dr. Reinwein at the t1 e of clai~ant's 
h~qpitalization contains this statement: 

This patient is a 31 ye. old lab technician from 
Mu scatine who has a long-standing complaint of low 
back disability radiating down to the left lower 
extremity. These symptoms have been aggravated on 
many occaalono by hoc~eback riding. The symptoms 
have be~n treated medically and by chiropractors 
and hlve been reluctant to on~"rv.:itive manag,.ment.• 

Dr. Reinwein later rooted: "Thtre 1s no history of any disturbance 
1n the gynecological history.• 

Claimant was released following surgery to return to work on 
April 18, 1983 with a thirty-five pound w~tght restriction. 
Based on the AMA Gu ides, claimant was 9iv~n an impa1cment rating 
oC five percent of the body as a whole. Later, the doctor gave 
a range of between five and ten percent b~sed on the American 
~cadeMy Guide of Orthopedic Surgeono with occasional leg pain 
brin9inq the rating to ten percent. Cons1d~red in the rating 
w.:is cla1m.1nt' _xcellent rehabil1tation, excellent movement of 
the lumb.:ic spine and her subJect1ve and ObJect1ve findings. 

As to causation, the doctor test1f1ed: 

A. Ny opinion 1s that this patient ~pra1ned her 
ankle on November 28, 1982, that she wqs seen by Or. 
Sprague who 1s quite a known m1n in Iowa City, an1 
thot she was examined and diagnosed with an ankle 
sprain; that she wa s ~een here with a different set 
of symptoms involving pain in the leg and pain in 
the low b~ck. 

Now, 1n summary, I would fe~l that I was 
receiving this patient in a remott> time -- much 
lJt"c and I would think that at that time the 
symptoms that I have from her were certainly not 
the symptoms that De. Sprague listed ln his report 
and his reason for treating this patient so I would 
s,y logically thee set of symptoms were the ones 
that I was affronted with and I so lved them medically. 

Now, how causally they could be connected as 
far as somPth1ng that happened 1n the past I don't 
t~ink is up to me b1>cause this has nev,. , been 
treated by ayself as an accident . This has be1>n 
treated by myself as a chronic illness with chronic 
symptoms with chronic disabil1t1es with daily 
difficul ties and has not 1n any way -- I have never 
attPnded this patient for any kind of an accident 
that she sustained. (Reinwein dep., p. 19 11. 1-8, 
25; p. 20 11. 1-16) 

Later he said: 

J can only speculate. 
Nobody knows them. In 
that it sc1ent1f1cally 

I don't know these 
other words, there 
can be prov,.n, but 

things. 
1s no way 
I wil 1 265 
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answer that I am going to speculate on the basis of 
my own impression and my own experience in my 
lifetime, then I would say that what is the consensus 
by orthopedic surgeons is that these lesions 
produce when it occurs a breathtaking pain which is 
localized upon the lower lumbac spine, that this 
pain immobilizes the patient and leaves him exactly 
in the position in which he has to be now helped to 
move, that then it will be gradually relieved if he 
is placed on a hard object ln a complete supine 
position for a longer peciod of time than two hours. 

Now, this breathtaking pain which immoh11 iz•• 
patient would be the most likely thing that would 
happen to a patient who ruptured a disc of the 
lower lumbar spine; however, since there ace 
degrees of rupture, degrees of herniation as well 
as progression of herniation fcom a small one to a 
large one and they can occur, there ace all kinds 
of variations here. 

So this is all a matter ceally of speculation . 
I have no scientific pcoof that this patient could 
not have ruptured a disc by doing what she did. 
That is speculation based on my own -- what I see 
and what I hear. (Reinwein dep., p. 23 11. 19-25; 
p. 24 11. 1-16; p. 25 11. 15-l'l) 

Regarding the normal pattern foe a herniated 
disc the doctoc said: 

As I stated, you would probably go from that acute 
stage into a subacute stage so if one person had a 
herniated disc and had immediate onset of pain, 
excruciating, breathtaking, immobilizing him, the 
acute stage would resolve itself into a subacute 
stage becoming a chronic daily fact of living. 

If he goes for breakfast or whatever he is 
doing when he assumes weight bearing, the pain will 
recur and there will be some days bad and some days 
not as bad. That's a subacute stage and, of 
course, this is the first stage of the herniated 
disc that becomes so bad eventually there is no way 
the patient can escape the compression. 

Thi5 patient, she came to me, I would classify 
hec then as being in a subacute stage. In other 
words, in the stage that I am talking now with the 
paln off and on and there's no way that that paln 
is doing any better no matter who treats her and 
then she tries a ch iropractor and she tcies the H. O. 
and then she tries some other things and nothing 
helps and then she goes and the doctor tells her 
the way she explained it in her history there is 
something pressing on your nerve and you bettec see 
an orthopedic surgeon. 

This is the subacute stage so this subacute 
stage would actually be the stage in which I met 
her because I have not treated her in the acute 
stages, you see. 

Q. Did you determine from the history you obtained 
as to when, if ever, she had the acute stage? 

A. Well, not really in the medical -- in my own 
experience the acute stage, this patient had 
related to the ankle and her foot and this is when 
she went to see not one, but two, three doctors and 
ended up in Iowa City and the conversation she had 
with Or. Sprague was at the acute stage of the 
ankle and the foot and the advice of Dr. Sprague 
was the ankle and the foot ailment and this is what 
I don't have in my history is an acute stage, 
although as I told you, that an acute stage sometimes 
is just not there. 

.... 
Now, this ls what we are lacking in her case as 

far as if you want to be so really categorical 
about it, you don't ceally have that acute stage; 
but then as I stated, that does not really rule out 
the possibility because this is what I am talking 
about my own experience, my own speculation. They 
don't have the acute stage. 

Fiest of all, a lot of patients are not good 
historians and I would say the majority of them 
unfortunately are not good historians which already 
proves that he is not quite describing what happened 
to him two weeks ago so this is where we might not 
in a case like this really be so categorical. 

But in my experience, the acute stage is not 
really there. I saw her in the subacute stage. 
(Reinwein dep., p. 31 11. 21-25; p. 32 11. 1-25; P• 33 
11. 1-13, 11. 18-25: p. 34 11. 1-7 l 

Then he was asked: 

Q. Could the incident she described of the spraining 
of her ankle and the twisting of her body as she 
noted it in her notes to you and the onset of 
symptoms some seven days later including not only 
the immediate ankle pain, but beginning of the leg 
pain and hip pain, could that be such an incident 
that may not have caused it, but have aggravated 
the incident that brought about the disc? 

T\. Yes, it could . 
p. 35 11. 1-2) 

(Reinwein dep., p. 34 11. 19-25: 

He continued: 

In other words, you really don't know the torque 
that can occur in that particuldt hundredth of a 
second upon the L-5, S-1 and you can be very 
surprised that that torque would be a lot more than 
you realize and I think this is a fact. 

This can be aggravated. If there was a hernia 
there, it could be aggravated by that kind of a 
spill, by that type of accident. It most likely 
would be an extremely unusual thing that this 
really could cause something that we scientifically 
know that takes 1,500 pounds to move appreciably 
one vetebra (sic] from the other so you can see it 
on the x-ray. That's how many pounds you would 
need on a cadaver to move that. 

Bow a person 
happen to her is 
aggravation of a 
been occurring. 
36 11. 1-14 ) 

could cross a puddle and have that 
pretty much beyond belief. The 
disc that is weak there could have 
(Reinwein dep., p. 35 11. 22-25; p. 

Thomas B. Summers, M.O., board certified neurologist, 
examained claimant on Macch 13, 1984 3nd took a history of 
claimant's fall on October 28, 1982 which was essentially that 
to which she testified at the time of hearing. On examination, 
~ laimant ' s right leg measured 33 centimeters while the left 
measured 32. Straight leg raising w~s positive at 70° on the 
right and 45° on the left. Claimant had good range of motion in 
her back. Sensory findings were nocmal. The left ankle jerk 
was somewhat diminished. Regarding his findings, the doctor 
noted some atrophy in the leg and some irritation of the nerve 
in the lowec spine. 

In addition to the material he obtained from his own ex
amination, Or. Summers had letters fcom Des. Sprague, Hanssen, 
Relnwein and Odell. 

or. Summers expressed his opinion on causation as follows: 

I t was my feeling that as a resnlt of the accidental 
fall on October 28, 1982, Ms. Ziegcnhorn had 
subsequently developed a herniated intPrv~rtebral 
disk. That is a ruptured disk in her lowec spin~ . 
That had caused her to have back pain Jnd l ower 
extremity pain and all of the symptoms which 
ultimately led up to her surgical trea•ment. 
(Summers dep., p. 13 11. 9-16) 

H~ said that th~ delay between the inJury and back pcohlem was 
"not uncommon." He thought that earlier injuries "play very 
little" in claimant's present problem as they were.minor and 
mild, did respond to chiropracti c tceatmPnt, and d~d not neces
sitate hospitalization oc intensive treatment. Neither did he 
Cind it uncommon for someone to wo r~ for a month and a half to 
two months post-injucy . 

The neurologist rated claimant' s impairment at fifteen 
percent observing that claimant's ability to stoop, hend and 
lift will be hampered or restricted as a consequence of the 
impairment. The doctor felt claim~nt should avoid stooping, 
b@nding and lifting 1n excess of fifteen to twenty pounds. 

The witnes s said he would be mnr r. concerned about~ ~all or 
being thrown f1om a horse than with dct~al horseback ciding. 

I\PPLICI\Bf,F. LI\W /\NO I\NI\LYSTS 

The major question in this case is whether claimant's 
stepping ovec a puddle on October 28, 1982 ultim~tely resulted 
In surgery to her back and a resultant disability. 

The claimant has the burden of proving by a p~eponderance of 
the evidence that the injury of October 28, 1982 1s causally 
related to the disability on wh ich she now bases her claim. 
Bodish v. Fischer, Inc., 257 lOWil 516, 133 N.W.2d 867 (196S). 
Linc1al1i-~·L:-·o:-socj_cj'_s; 236 Iow3 291,, 18 N.W.2d 607 (1945). A 
possibility -fs .insu(flcient; a probability is necessary . 2d 
il•Ht v. John _Deece Waterloo •rractor_t'1orks , 247 Iowa 691, .13 N.W. 
iji-ff955) The question of causal connection 1s essentially 
within the· domain of expect testimony. Bradshaw v. Iowa (!«!_~hod~ 
Hospi~~~• 251 Iowa 375, 101 N.W.2d 167 (ffiO). 

An award of benefits cannot stand on a show~ng of a ~ere 
possibility of causal connection between the in3ury and the 

1 cla imant's employment. An award can be sustained if the causa 
connection is not only possible, but fairly probable. ~ellis 
v. Quealy, 237 Iowa 507, 21 N.W.2d ~84. (1946). Questions of 
causal connection ace essentially w1th1n the domain o f ex~~~ 
testimony. Bra<!,~h_a~y_. __ !,q,'!~_1,!~'c~q_di_s_t;.. _l!q_~~':.~~• 251 Iowa , 

,.. 
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101 N.W.2d 167 (1960). Rowever, expert medical evidence must be 
cons idered with all othec evidence introduced bearing on the 
causal connection. Burt v. John Oeere Waterloo Tractor Works, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite , positive or unequivocal language . Sondag 
v. Ferris Hardware, 220 N.W.2d 903 ( I owa 1974). However, the 
expert opinion may be accepted or rej ected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and othec surrounding circumstances. Bodish v. Fischer, Inc., 
257 Iowa 516, 133 N.W.2d 867. See also Huss elma~,-261-Iowa 352, 
154 N.W.2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting inju ry o r disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose 
v. John Oeere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956) . If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). When an aggravatfon-occurs in the performance 
of an employer's work and a causal connection is established, 
claimant may recover to the ~xtent of the impairment. Ziegler 
v. u.s~ Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961). 

Claimant had back trouble and sought chiropractic treatment 
from time to time before October 28, 1982. She observed, 
however, that her prior back complaints had not included pain 
radiat ing into her leg or an inability to straighten. 

No records were offered from Dr. Olson who was the first 
physician claimant saw. or. Hanss~n•~ records make no reference 
to radiating leg pain prior to October 28, 1982. When he saw 
claimant on December 7, 1982, she was complaining of left leg 
and low back pain. He interpreted her prevLous history as being 
one with "no major problems or disability.ft Records from claimant's 
family practitioner showed no treatment for her low back. 

Dr. Sprague, whose specialty is the hand and upper extremity, 
saw claimant and issued a report which evidences examination o( 
her ankle only. 

Or. Summers, who had the benefit of information from Ors. Sprague, 
Hanssen, Reinwein and Odell as well as his own examination, 
clearly makes a causal connection between the fall on October 
28, 1982 and claimant's surgical treatment . Dr. Summers' 
evaluation of claimant's earlier injuries is convincing because 
he points out they did respond to treatment and did not neces-
sitate either hospita11zatlon or extensive care. 

On first reading it SP.~ms De. Reinwein's t~stimony ne~ates a 
causal relationship. Even if that were true, there i~ somP. 
substantial difficulty with the history on which the doctor 
based his opinion. 

Or. Reinwein ar,sumed a history of l long stanJln1 complaint 
or low back disability radiating to the leCt lower extremity. 
T,at history is not supported by the other medical records 
presented nor by claimant's testimony. The doctor also said in 
hi, deposition that claimant had low back pain with her menstrual 
pP.r1ods, but his hospit3l addendum included this statement: 
"rhere 1s no history of any disturbance in the gynecological 
history.• Later it seems that he learned of the menstrual 
pr~blP.m in October 1983. Claimant's testimony was that menstrual 
problems developed po~t-surgery. He also appears not to have 
considered the twisting which claimant said occurred when she 
sprained her ankle. He acknowledged that he did not have 
information about the extent of claimant's symptoms following 
horsP.back riding. 

Or. Reinwein was reluctant to consider his treatment of 
claimant as treatment for an accident. Seemingly, he considered 
himself to be treating claimant for chronic illness. Even the 
information provided to him by claimant herself does not support 
a chronic condition . He described what typically would happen 
In the case of a ruptured disc, but he vacillated in his testimony 
and acknowledged potential variations in the common pattern in 
that r.laimant might not have had an acute stage. He also agreed 
to the possLbllity of uggravation . 

Based on the analysis of the medical evidence set out h~rein 
an1 on the record viewed as a whole, claimant has carried her 
hurden of es tab I ishing a causal relationship bet•..,een her fall on 
October 28, 1982, her subsequent back complaints , surgery and 
,er present disability. Greater weiqht is bei1~ given to the 
opinion of De. Summers who had the no, t inLormat1~n regarding 
~laimant's whole condition. 

Claimant asks foe healing per 10d from Februart 18, 1983 to 
April 25 , 1983 and that time will be aw3rjed. 

The remaining issue is claimant's entitlement to permanent 
partial disability. 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v . Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 8§°9," 902 (l935) as follows: "It is therefore 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity an1 not 
a mere 'functional disability' to be computed in the terms of 
p~rcentages of the total physical and mental ability of a normal 

man." 

The industrial commissioner has said on many occasions: 

Functional disability is an element to be 
considered in determining industrial disability 
which is the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education , qualifications, ex
perience and inability to engage in employment for 
which he is fitted . Olson v . Go~dyear Service 
Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963). 
Barton v. Nevada Poultry, 253 Iowa 285, 110 ~.W.2d 
660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical teems. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical o r functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that an industrial disabil
ity is proportionally related to a degree of 
impairment of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury, and present 
condition; the situs of the injury, its severity 
and the length of healing period; the work ex-
perience of the employee prior to the injury, after 
the injury and potential foe rehabilitation; the 
employee's qualifications intellectually, emotionaily 
and physically; earnings prior and subsequent to 
the injury; and age, education , motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collective ly 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 

education a value of fifteen percent of t otal, 
motivation - five percent; work experi~nce - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impalement that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
thece are no formulae which can be applied and then 
added up to determine the degree ?f industrial 
disability. I~ t~erefore becomes necessary for the 
deputy or comm1ssLon•!r to draw upon prior experience, 
gene~al and specialized knowledge to make the 
find111g wtth regard to degree of industrial disabil
ity. 

See BirmL~h~~-~~irestone TLre, Rubber Company, II Iowa 
Indus trial Comm fss loner Report: - .f'l-- f 198fT: ·r.nst rom-v .- -Iowa 
Public_Services Col!!£~, II Iowa Industrial Commiss[oner Report 
142 (1981); Webb_~- Lovej<!Y._Construction Co. II Iowa Industrial 
Commissioner Report-430 ( 1981):---- - - - ---- - __ , 

Claim~nt is~ younger worker with a good education. She has 
an establ1shed history as a worker whom at least one of her 
supervisors finds to be dependable and efficient. She has ten 
yea~s• seniority in h~r present job. That position appears to 
be ideal for someone with a back condition. She does have a 
w~ight limita~io~ and Or. Summers suggested avoiding stooping, 
bending and lifting. None of these restrictions would seriously 
interfere with claimant's performance of her current job. She 
doe~ not appear to have a reduction in actual earnings. She 
seems well motivated to continue working. 

Oalanced against all of these positive factors is the 
reality that claimant has had back surgery--an invasive procedure. 
Sh~ has mad~ a good recovecy althou~ l, she continues to have some 
pun and stiffne ss from time to time. Claimant's fun c ti onal 
tmpairm~nt 1s in the five to fift een pe rcent rang e. 

~ased on the Iowa case law, the analysi s included In thts 
po r~1on o~ the J ec~fiion and the findtn, s o( fact se t out be1, ..,, 
claimant is determined to have a permanent partial industrtal 
disability of twelve per cent. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is thirty-three (33) years of age. 267 
That claimant is a high school 9raduate who has spent a year 

in junior college learning secretarial skills. 



l 

That claimant has wo rk ex per I enc,, as " s ecreta r , secreta r _ 
recept ionist, and s eccetary-bonkk••~•pl!r. y y 

Tha t c laimant's wor k ex perience foe defendant employe r wh i ch 
exceeds ten years has been as a l ab technici an. 

T~ at c laimant' s wo rk i nvolves lift lnq o f lig ht we i ghts , 
s tanding and bending. 

That c laimant t wis ted he r ankle in her employe r' s parking 
lot on Octobe r 28, 1982. 

That claimant developed hip and leg pain. 

Tha t claimant got chi r opractic treatment. 

That claimant missed no work until Decemb~r. 

That on January 19 , 1983 claimant had a oi ..; r<' -: l<•m·• at L5-Sl 
fo r an ext r uded d isc. 

That cl a ima nt r etu r ned to work on Apr il 25, 1983. 

That c l aimant is doin~ t he same work she d id prior to her 
inju r y . 

Th a t c l aimant has received rai~c~. 

That claimant's supervicor ha-. n.) t ~.J no rlccre.,se ,n h~r 
e fficiency. 

Tha t c laimant has some s t iffnes~ and pa in in he r l ow~r ha~k. 

That c laimant's nonwork activities wi th her ho r se and on the 
farm have decreaseo . 

That cl a imant had injur ies tn her back pr ior to Octob~ r 28, 
1982. 

Th at injuries t o clai~ant's back prior to Octobe r 28, 1982 
had no t res ul ted 1n pain into he r l egc or an inabi l ity to 
s tr a ighten . 

Tha t c la i mant's functional impairment 1s i n the f i ve to 
f if teen percent (5-15\ ) r ange . 

That c la i mant should avoid s t ooping, bend ing and lifti ng in 
e xcess of fif teen t o t hi r t y-five (15-35) pounds . 

CONCLUSI ONS OP LAW 

THBRBFORE, IT IS CONCLUDED : 

That c laimant has established by a preponderance of the 
evidence that her injury of October 28, 1982 is a cause of the 
disability on which she now bases her claie. 

That claimant has shown entitle■ent to additional healing 
period from February 18, 1983 to April 25, 1983. 

That claimant has proved a permanent partial disability of 
twe l ve percent (12\) . 

ORDER 

TBEREFORB, IT IS ORDERED: 

That defendants pay unto claimant healing period benefits 
from Pebruary 18, 1983 to April 25, 1983 at a rate of two 
hundred fifty- five dollars and 98/ 100 dollars ($25S.98 ) . 

That defendants pay unto clai■ant per■anent partial disabil
ity benefits for sixty (60 ) weeks co-enc ing on April 2S, 1983 
at a rate of two hundred fifty- five And 98/ 100 dollars ( $2S5.98 ). 

That defendants pay the f ollowing medic al expenses: 

Anesthesiol ogy 
Or. Reinwein 

$2S5. 00 
332.00 

That defendants pay interest pur suant t o Iowa Code secti on 
85.30 . 

That defendants pay costs pursuant t o Industrial Commi ssioner 
Rule S00-4.33. 

That defendants file a fina l report in sixty (60 ) days. 

Signed and filed this ' d~y of July, 1984. 

DEPUTY INDUSTRIAL COl'IMISSIONER 

, 

Tower Publications, Inc. 
323 South Franklin Street 

Chicago, llllnols 80808 
312/883-5270 

... 
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ARISING OUT OF 
LEINBAUGH , 

ARISING OUT OF 

- - ANEURYSM 
Larry • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EMOTIONAL AND PSYCHOLOGICAL 
HEMM, Raymond ••••••••••••• ••••••••• • •.••.•••••.••••••.••• • • •• 

ARISING OUT OF -- PARKINSON'S DISEASE 
CARLSON, Richard ••••••••••••.•••••.••.••••••...•••.•• • • • · • • • • 

ARISING OUT OF -- SEIZURES 
BOOTH, Mary Lou ••••.••••• ••• ••• •••••••••••••••••••••.••••• ..• 

ARISING OUT OF ULCERS 
ARP, Peter •••.•••.••...•.••..••. ••..••.••.••.••.•..••. •...••. 

ARM INJURY 
ROBBINS, Harold ••.. 
WALKER, Terry • ...•. 

• • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • 

IV 

• • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • 

372 

269 

324 
332 

385 

305 
332 
372 

391 

352 

279 
405 

341 
407 

391 

352 

298 

283 

272 

437 
473 



l 
I 
I 
l 

ATTORNEY FEES 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

BREKKE, Janice 
HENDERSON, Charlene 
ROMANI, Frederick • • • • • • • • • • • • • • • ••• • • • • • • • • • • • • • • • • • • • • • • • • • • 

BACK STRAIN 
• • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • 

BASALA, Kevin 
CRANE, Roger 
GILTMIER, Ralph 
HOLBROOK, Betty 

• • • • • • • • • • • • • • • • • • •••• • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • •• • • • • • 

• • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • ••••• • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

LEWIS, Dale 
MORRICAL, Connie 
OVERTON, Clifford 
PETERSEN, Greg 
PETTIE, Sevin 
SCOTT, Laura 
SHAW, John 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • ••• • • • • • • • • • • • • • • • • • • • • • • • • • • 

VAN BLAIR, Robert • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
WEST, David • • • • • • • • • • • • • • • • • • • • •••• • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • •••• • • • • • • • • • • • • • • • • • • • • • • • • • • WIKERT, Steve 
WILLIS, Shirley 
WOOD, Donald 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

BURN INJURY 
CONYERS, 
HOLTZMAN 
WALKER, 

Ralph • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
, Jeffrey • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
Terry • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CARPAL TUNNEL 
COLLINS, Daniel 
HERRING, Lois 

• • • • • • • • 
• • • • • • • • • • 

• • • • • • • • • 
• • • • • • • • • 

ROBERTSON, Delmer • • • • • • • • • • • • • • • 

CAUSATION 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • ANDERSON, Randy 
BASALA, Kevin 
BLACKLEY, Romayne 
DAVIDS, Robert 
DODD, Clifford 
DODSON, Ronald 
FOGLE, Ernie 
FRAISE, Mark 
GEARY, Darel 
GERRIETTS, Rodney 
GOODEN, Clifford 
HINGST, Maxine 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••• • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••••••• 
• • • • • • • • • • • • • • • • • • • • • •• • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

••• • • • • • • • • • • • • • • • • •• • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • ••••• • • • • • • • • • • • • • • • • • • • • • • • • • • HINGST, Maxine 

HOLTZMAN, Jeffrey • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••• • • 

• • • • • • • • 

McCORD, John 
MEYER, Herman 
MORRICAL, Connie 
OSBORN, Eileen 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
OVERTON, Clifford • • • • • • • • • • • • • ••••• • • • • • • • • • • • • • • • • • • • • • • • • • • 
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286 
363 
443 

277 
311 
343 
372 
394 
411 
416 
423 
426 
45 1 
455 
467 
475 
479 
482 
491 

309 
378 
473 

305 
365 
440 

269 
277 
281 
314 
320 
322 
324 
328 
332 
338 
345 
368 
368 
378 
402 
405 
411 
414 
416 



t 

PELZER, Donald 
PETERSEN, Greg 
PETTIE, Sevin 
PIPER, Robert 
SCOFIELD, Gail 
SUNDALL, Gerald 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • 
•••• • • • • • • • • • • • • • • • • • WEST, David 

WIKERT, Steve 
WILLIS, Shirley 

• • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • 

CERVICAL INJURY 

• • • • • • • 
• • • • • • • 
• • • • • • • 
• • • • • • • 
• • • • • • • 

• 

• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 

• • 
• • 
• • 
• • 
• • 
• • 
• • 
• • 

BAKER, Donna • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
BOOTH, Mary 
COLLINS, Daniel 
GERRIETTS, Rodney 

Lou • • • • • 
• • • • • 

• • • 

• • • • • • • • 
• • • • • • • • 

• • • • • • • • 

• • • • • • • • • • • • • • ••• • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PETTIE, Sevin 
SUNDALL, Gerald 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CHANGE OF CONDITION 
FRAISE, 
SIGLIN, 

• • Mark 
William 

• • • • • • • 
• • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • 

• • 
• • 

CHEMICAL BURNS 
HOLTZMAN, Jeffrey • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CHEMICAL EXPOSURE 
CARLSON, Richard • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
DICKENSON, Milton 
HINGST, Maxine 
ROGGE, Gladys 
SIGLIN, William 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••• • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

COLLAR BONE 
WILLIS, 

INJURY 
Shirley • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

COMPENSATION -
See Rate of 

COMPRESSION 

RATE OF 
Compensation 

FRACTURE 
ANDERSON, Randy • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
MORGAN, 
ROSTER, 

OF 

Albert • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
Torrey • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HIRE -- FALSE STATEMENTS 

• • • • • • • • 

• • • • • • • • 

• • • ••••• 

CONTRACT 
VAN BLAIR, Robert ..... • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CONVERSION REACTION 
GOODEN, Clifford 

COSTS 
WILLIS, Shirley 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

VI 

,. 

418 
423 
426 
432 
448 
462 
475 
479 
482 

275 
283 
305 
338 
426 
462 

328 
458 

378 

298 
316 
368 
441 
458 

482 

269 
407 
444 

467 

345 

482 
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I 
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I 
I 
I 
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I 
l 
I 
I 

I 

I 

t 

l 
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CREDIT -- GROUP PLAN 
WEST, Dav id .••••••••••••••••••••..••••••••.•••••••••••••.•••. 

DEFAULT 
HOLT Z MAN , J e f f r e y • • • . • • • • • • • • • • • • • . • • • • • • • • • • • • • • • • . • • • • • • • • • 

DISABILITY -- TEMPORARY PARTIAL 
McCORD, John ••••••••••••••••••••••••.•••••••••••••••••••••••• 

DISABILITY TEMPORARY TOTAL 
ANDERSON, Randy •••••••••••••••••••••••••••••••••••••••••••••• 
GROTE , Lo is • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••••••••••••••• 
HERRING, Lois ••••..•.•••.••••••.••••••••••••••••.•••••••••..• 
HOLTZMAN, Jeffrey ........................................... . 
LEWIS, Dale ....•.••••.•••...•••••.•••••••••••••••••••••••.••• 
McCORD, John ••••••••••••••••••••••••••••••••••••••••••••••••• 
OSBORN, Eileen .....••.••.••..••••••..••.•.•••••.••....•.••••. 
PIPE, Robert ••.••••••••••••••••••••••.••••••••••••••••..•.••• 
ROGGE, Gladys •••••••••••••••••••••••••••••••••••••••••••••••• 

DISCOVERY RULE 
CARLSON, Richard ....•..•..•...••........................•.... 
HOUSEHOLDER, Rodney •••••••••.•••••••••••••••••••••••••••••••• 
WILLIS, Shirley ...•.......................................... 

EMPLOYER-EMPLOYEE RELATIONSHIP 
BAILEY, Donald .....•........•...........•... 
LaDOUX, Michael ••••••••••••••••••.•••••••••• 
MAHL BERG, John •••••••••••••••••••••••••••••• 
MORGAN, Albert ••.••••••••••••••••.•••••••••• 

EVIDENCE -- AMA GUIDES 
ROBBINS, Har old ••••••••••.•••••••.•••••••••• 
SIGLIN , W i 11 i am ••••••••••••••••••••••••••••• 

INACCURATE HISTORY 

• • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • 

EXPERT TESTIMONY 
WOOD, Donald • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EXPERT TESTIMONY VOCATIONAL 
ARP, Peter • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••• • • • • • • • • • • • 
BAKER, Donna ................•................................ 
CARD, Floyd ................................................. . 
KEYES, Le Roy •••••••••••••••••••••.••••••••••••••••••••••••••• 
WILLINGHAM, Cad ••••••••••••••••••.•••••••••••• o •••••••••••••• 

EYE INJURY 
FRYE, Robert •••••••••.•••••.•••.•.••••.••••••••.•••••••..••.• 

FACIAL DISFIGUREMENT 
FRYE, Robert • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

VII 

475 

378 

402 

269 
348 
365 
378 
394 
402 
414 
432 
441 

298 
380 
482 

274 
388 
400 
407 

437 
458 

491 

272 
275 
292 
385 
480 

331 

331 



STATEMENTS -- TO FALSE 
VAN BLAIR, Robert 

FINGER INJURY 

SECURE EMPLOYMENT 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • CEDILLO, Victor 
GERRIETTS, Rodney 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

FOOT 
HINGST, Maxine • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

FUNCTIONAL OVERLAY 
ROBBINS, Harold • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HAND INJURY 
CEDILLO, Victor • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • 
LaDOUX, Michael 
PREWETT, Lewis 
ROBERTSON, Delmer 

• • • • • • • • • • • • • • • • • • • • • • • • • • 

HEAD INJURY 
• • • DODSON, Ronald 

VAN BLAIR, Robert 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HEADACHES 
SCOFIELD, Gail • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HEALING PERIOD -- AWARD 
BASALA, Kevin 
BLACKLEY, Rornayne 

• • • • • • • • • • • • • • • • • • • • • • • • • ••••• • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CONYER, Ralph 
DODD, Clifford 
FRAISE, Mark 
MORGAN, Albert 
PELZER, Donald 
PETERSEN, Greg 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • •• • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INTERRUPTED PERIODS HEALING PERIOD -
MORRICAL, Connie 
WILLIS, Shirley 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PERIOD RUNNING AWl\RD 

• • 
• • 
• • 
• • 
• • 

• • 
• • 

• • 
• • 

HEl\LING 
WILLIS, Shirley • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HEPATITIS 
HINGST, Maxine 

HERNIATED DISC 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CARD, Floyd 
DAVIDS, Robert 
DODD, Clifford 
GERRIETTS, Rodney 
GIEDRAITIS, Ed 
KEYES, LeRoy 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • •• • • • • • • • • • • • • • • • • • • • • •• • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ••• • • • • • • • • • • • • • • 

VIII 
,. 

467 

304 
338 

368 

437 

304 
388 
433 
440 

322 
467 

448 

277 
281 
309 
320 
328 
407 
418 
423 

411 
482 

482 

368 

292 
314 
320 
338 
341 
385 

I 



l 
I 
I 
I 
l 
l 
l 
\ 

WILLINGHAM, Cad • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

HIP INJURY 
ARP, Peter 
BLACKLEY, 

HORSEPLAY 

•••••• 
Romayne 

• • • • • • • • 
• • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

LaDOUX, Michael • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

IN THE COURSE OF -- HORSEPLAY 
LaDOUX, Michael •••••••••••••••••••••••••••••••••••••••••••••• 

INACCURATE HISTORY 
WOOD, Donald • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CONTRACTOR INDEPENDENT 
BAILEY, 
LaDOUX, 

Donald 
Michael 
Albert 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MORGAN, • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

EXAMINATION INDEPENDENT MEDICAL 
DANA, Albert 
FRAISE, Mark 

• • • • • • • • • • • • • • • • • • • •••• • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • ••••• • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY AGE 
ARP, Peter • • • • • • • • • • • • • • • • • • • • • • • •••• • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • •••••• • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • •••••• • • • • • • • • • • • • • • • • • • • • • • • 

BAKER, Donna 
BASALA, Kevin 
CARD, Floyd 
FOGLE, Ernie 
GERRIETTS, Rodney 
GILTMIER, Ralph 
HOLBROOK, Betty 
MORRICAL, Connie 
PETERSEN, Greg 
ROSTER, Torrey 

• • • • • • • • • • • • • • • • • • ••••••• • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • •• • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
•• • • • • • • • • • • • • • • • • ••••• • • • • • • • • • • • • • • • • • • • • • • • • 

• • • SCOTT, Laura 
SUNDALL, Gerald 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • ••• • • • • • • • • 

WEST, David • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY -- EMPLOYER'S REFUSAL TO 
OFFER WORK 

• • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • 

PETERSEN, Greg • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
SHAW, J ohn 
SIGLIN, William 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY -- INTELLIGENCE AND EDUCATION 
ARP, Peter • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • •••• • • • • • • • • • • • • • • • • • • • • • • 

• • 
• • 
• • 

• • 
• • 

• • 

• • 
• • BAKER, Donna 

DICKENSON, Milton 
DODD, Clifford 
FOGLE, Ernie 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

I X 

480 

272 
281 

388 

388 

491 

274 
38-S 
407 

313 
328 

272 
295 
277 
292 
324 
338 
343 
372 
4 11 
423 
444 
45 1 
462 
475 

423 
455 
458 

272 
275 
316 
320 
324 



GERRIETTS, Rodney • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

GILTMIER, Ralph 
HOLBROOK, Betty 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Albert MORGAN, 
MORRICAL, Connie 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SCOTT, Laura • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

WILLINGHAM, Cad • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY -- LIMITATIONS 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ARP, Peter 

BAKER, Donna • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DICKENSON, Milton 
DODD, Cliffo rd 
SCOTT, Laura 
SUNDALL, Gerald • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • WEST, David 
WIKERT, Steve 

• • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • 

• • 
• • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

WILLINGHAM, Cad • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABI LITY -- LOSS OF EARNINGS 

• • 
• • 
• • 
• • 
• • 
• • 
• • 

• • ROSTER, Terry 
WILLINGHAM, Cad 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INDUSTRIAL DISABILITY -- MOTIVATION 
BAKER, Donna 
CAHALAN, John 
CARD, Floyd 

• • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • 
• • • • • • • • • 
• • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • 
• • • • • • • • • ••• • • • • • • 
• • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

GILTMIER, Ralph 
KEYES, LeRoy 
SCOTT, Laura 
SUNDALL, Gerald • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DISABILITY -- RETIREMENT 

• • 
• • 
• • 
•• 
• • 
•• 
• • 

INDUSTRIAL 
FOGLE, Ernie • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INMATE 
DODSON, Ronald • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

INTEREST 
DICKENSON, Milton • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • TEEL, Gary • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

JAW INJURY 
SCOFIELD, Gary • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

JURISDICTION 
BAILEY, 
ROSTER, 

-- EXTRATERRITORIAL EMPLOYMENT 
Donald 
Torrey 

• • • • • • • • • • • • • • • • • 

• • • • • 

JURISDICTION -- SUBJECT 
BAILEY, 
ROSTER, 

Donald 
Torrey 

• • • • • 

• • • • • 

• • • • • • • • • • • • 

MATTER 
• • • • • • • • • • • • 

• • • • • • • • • • • • 

X 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 

338 
343 
372 
407 
411 
451 
480 

272 
275 
316 
320 
451 
462 
475 
479 
480 

444 
480 

275 
288 
292 
343 
385 
451 
462 

324 

322 

316 
465 

448 

274 
444 

274 
444 

l 



I 
I 

I 
t 

l 
l 

KNEE INJURY 
GOODEN, 
PELZER, 
WILLIS, 

Clifford ••••••••••••••••••••••••••••••••••••••••••••• 
Donald ••••••••••••••••••••••••••••••••••••••••• • ••••• 
Shirley •••••••••••••••••••••••••••••••••••••••••••••• 

LABOR CONTRACT 
CAHALAN, John ••••••••••••••••••.•••••••••••••••••••••••• 
CARD, Floyd ••••••••••.••••.••••.•••.•••••••••••••••••••• 
GILTMIER, Ed •••••••••••••••••••••••••••••••••••••••••••• 

• • • • • 
• • • • • 

• • • • • 

LEG INJURY 
BLACKLEY, Romayne •••••••••••••••••••••••••••••••••••••••••••• 

REFUSAL TO PERFORM LIGHT DUTY 
McCORD, John • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

LIVER DISEASE 
HINGST, Maxine 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

LUNG DISEASE 
DICKENSON, Milton •••••••••••••••••.• 
PIPER, Robert •••••••••••••••••••••.• 
ROGGE, Gladys •••••••••••••••••••••.• 
SIGLIN, William •••••••••••••••••••.• 

MEDICAL BENEFITS 

• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • 

BLACKLEY, Romayne • • • • • • • • • • • • • • • • • 
DAVIDS, • • • • • • • • • • • • • • • • • • • • • • Robert •• • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • 
• •• • • 
• • • • • 
• • • • • 

• • • • • 

GROTE, Lois •••• 
HERRING, Lois •• 
HOLBROOK, Betty 
LaDOUX, Michael 

• • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • ••• • • • • • • • • • • • • • • • • • • • • • • • • • 

LEWIS, Dale •••• 
ROGGE, Gladys •• 
SCOFIELD, Gail 
WILLIS, Shirley 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MEDICAL 
See 

EXAMINATION 
Independent 

• • • • • • • • • • • • • • • • • • • 

INDEPENDENT 
Medical Examination 

•• • • • • 
• • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • 

MEDICAL EXPENSES 
WALKER, Terry 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

~EDICAL REPORTS -
OSBORN, Eileen 
PETERSEN, Greg 

~EDICAL TREATMENT 
Ketch, Clifford 

SERVICE OF 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

ALTERNATE CARE 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

XI 

345 
418 
482 

288 
292 
343 

281 

402 

368 

316 
432 
441 
458 

281 
314 
348 
365 
372 
388 
394 
441 
448 
482 

473 

414 
423 

383 



l 

MEDICAL TREATMENT -- AUTHORIZATION 
ANDERSON' Randy •••••••••••••••••••••••••••••••••••••••••••••• 
FRAISE, Mark ••••••••••..•..••••.••••.•.••.••••••••••••••••••• 
GIEDRAITIS, Ed •••.•••••••••..•••••••••••••••••••••••••••••.•• 
McCORD, John ••••••••••••••••••••••••••••••••••••••••••••••••• 
MEYER, Herman •••••••••••••••••••••••••••••••••••••••••••••••• 
MORRICAL, Connie ••••••••••••••••••••••••••••••••••••••••••••• 
PELZER, Donald ••••••••••••••••••••••••••••••••••••••••••••••• 
WEST, Dav id •••••••••••••••••••••••••••••••••••••••••••••••••• 

MEDICAL TREATMENT -
COLLINS, Daniel 

REFUSAL TO UNDERGO 
• • • • • • • • • • • • • • • • • • • • • • • • 

MEMORANDUM OF AGREEMENT 

• • • • • • • • • • • • • • • • • • • • • • 

RAY, Ralph ••••••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

-- FAILURE TO TIMELY FILE MEMORANDUM 
GOODEN, 

OF AGREEMENT 
Clifford • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MILEAGE 
VAN 

EXPENSE 
BLAIR, Robert • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

MORTON'S NEUROMA 
MEYER, Herman • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

NOTICE OF INJURY 
Clifford DODD, 

HOUSEHOLDER, 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Rodney • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

NOTICE -- TERMINATION OF BENEFITS 
FRAISE, Mark ••••••••••••••••••••••••••.••.••••••••••••••••••. 

OBESITY 
WEST, Dav id •••••••••••••••••••••••••••••••••••••••••••••••• • • 

OCCUPATIONAL DISEASE -- CHEMICAL EXPOSURE 
HINGST, Maxine 
PIPER, Robert 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

OCCUPATIONAL 
CAHALAN, 
CARLSON, 

OCCUPATIONAL 
CAHALAN, 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

DISEASE 
John ••• 
Richard 

DISEASE 

-- DISABLEMENT DEFINED 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SHOULDER INJURY 
John ••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

ORGANIC BRAIN SYNDROME 
HEMM, Raymond ••••••••••••••••••••••••••••••••••.•••.•• • • • • • • • 

SYNDROME PAIN 
ROBBINS, Harold • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

XII 

269 
328 
341 
402 
405 
411 
418 
475 

305 

435 

345 

467 

405 

320 
380 

328 

475 

368 
432 

288 
298 

288 

352 

437 



t 

I 
l 
l 

PARKINSON'S 
CARLSON, 

DISEASE 
Richard • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PENALTY 
• • • • • • • • • • • • • • • WEST, David •••••••• 

WILLIS, Shirley ••••••• • • • • • • • • • • • • 

PROCEDURE -- DEFAULT 

• • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • 

HOLTZMAN, Jeffrey ........................................... . 

PROCEDURE DISCOVERY DEADLINE 
HINGST, Maxine ••••.••••••••••.••.••••••••••••••••••.••••••••• 

PROCEDURE -- FAILURE TO SERVE MEDICAL REPORTS 
OSBORN, Eileen •••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
PETERSEN, Greg .••......•..•.•..•••..• . .••. • • • • • • • • • • • • • • • • • • • 

PROCEDURE ISSUES NOT PLEADED 
• • • • • • • • • • • • • • • • • GEARY, Darel ••..••....•.. 

OSBORN, Eileen ••••••••••••••••• 
• • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

PULMONARY DISEASE 
DICKENSON, Milton • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

RATE OF COMPENSATION 
CAHALAN, John ••••.•••••••..••.•••.••••••.••••••.••••••••••••• 
GROTE, Lois ••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
HOLTZMAN, Jeffrey ........................................... . 
LaDOUX, Michael •••••••••••••••••••••••••••••••••••••••••••••• 
McCORD, John •••••••••••••••••••••••••••••••••••..••••.•.•••.• 
MORGAN, Albert ••••••••••.•••••••••••••••••••••••••••••••••••• 
ROSTER, Torrey ••••••••••••••••••••••••••••••••••••••••••••..• 
SCOTT , Laur a ••••••••••••••••••••••••••••••••••••••••••••••••• 
WEST, Dav id ••••••••••••••.•••.•••••••••••••••••••••••.•.••.•• 

MEDICAL TREATMENT REFUSAL OF 
COLLINS, Daniel • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

REMAND -
RAY, 

FOR ADDITIONAL FINDINGS 
Ralph • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SCALP INJURY 
BOOTH, Mary Lou 

SCHEDULED MEMBER -
CONYERS, Ralph 

SECOND INJURY FUND 
WILLIS, Shirley 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

85.34(2)(s) 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

XI II 

298 

475 
482 

378 

368 

414 
423 

332 
414 

316 

288 
348 
378 
388 
402 
407 
444 
45 1 
475 

305 

435 

283 

309 

482 



SEIZ URES 
BOOTH, Mary Lou • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

SHOULDER INJURY 
CAHALAN, John •••••••••••••••••••••••••••••••••••••••••••••••• 
CARD, Floyd •••.•.....•....•...•..••.....•...•.....•..•..••••• 
DODD , Cliffo rd .................................•...... • .. • • • • 
PETTIE , S ev in ............•...........................•.•..... 
ROBBINS , Ha r o ld ••...••....•...•....•.....••...•••.•..•.•.•..• 

SPINA BI FIDA OCC ULTA 
ANDERSON , Randy • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

ORIGINAL STATUTE OF LIMITATIONS 
BITTERMAN, David ••••••••• 

PROCEEDING 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

CARLSON , Ric hard ••••••••• 
DODD, Clifford ••••••••••• 
WI LLIS , Shirley_ •••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

STATUE OF LIMITATIONS -
GOODEN, Clifford •••• 
WOOD, Donald •••••••• 

SUBSEQUENT INJURY 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

REVIEW-REOPENING 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

BLACKLEY, Romayne ••.••••••••••••••••••••••••••••••••••••••••• 

DAVIDS , Robert ··············································· 
WEST , Dav i d • • ••••••••••••••••••••••••••.••••.••••••••••••••• • 

SYMPATHETIC DYSTROPHY 
HERRING , Lo i s •••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

JOINT INJURY TEMPORAL MANDI BULAR 
SCOFIELD, Ga i l • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

TEMPORARY PARTIAL DI SABILITY -- TERMINATION DUE 
TO PERFORM LIGHT 

TO REFUSAL 
DUTY 

McCORD ' John • •••••••••••••••••••••••••••••••••••••••••••••••• 

TESTIMONY 
CRANE, 
GROTE, 

CREDIBILITY 
• • • • • • • • • • • • • • • • • • • • • • • • • • Roger 

Lois • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • 

LEWIS, Dale •• ••.•.• • ..•...•••••••....•.•.•••.•..••... • . • · • · · • 
PELZ ER , Don ald • • •• •••••••••••••••••••.••.••.••••••.••.••• • • • • 
PETTIE , Sev in .. .. . ...............•...... . .................... 
SHAW, Joh n •• • •. •• •• • • ••••••••••••••.•••••••••••••••.•••••.••• 
VAN BLAIR , Robert • ••••••••••••••••••••••••••••• • • • • • • • • · • • • • • 

THROMBOPHLEBITIS 
GOODEN , Cl if ford ••••• ••• • •••••••••••••••••••••••• • • • · • • • • • • • • 

TOE INJURY 
HINGST, Max ine • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

TRUCK DRIVER -- EMPLOYEE STATUS 
BAILEY, 
MORGAN , 

Donald •••• • • 
Alber t ••• ••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

WRIST INJURY 
McCORD, John • . • • 
ROBERTSON , De l mer 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• • • • • • • • • • • • ·tN . • • • • • • • • • • • • • • • • • • • • • • • • • • • 

283 

288 
292 
320 
426 
437 

269 

279 
298 
320 
382 

345 
491 

281 
314 
475 

365 

448 

402 

311 
348 
394 
418 
426 
455 
467 

345 

368 

274 
407 

402 
440 



BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

RANDY L. ANDERSON, 

Claimant, 
File No. 724421 

vs. 
A p p E A L 

COMMUNICATION SERVICES, INC., 

Employer, 
D E C I s I 0 N 

and r- I I J:: D - ·-
WESTERN INSURANCE COMPANY, : irr,, ,-.. ~-',34 

Insurance Carrier, 
Defendants. IO.'Jk ii.:,u->ii.,"l ~~ .. :f,liSS!OtJER 

By order of the industrial commissioner filed September 17, 
1984 the undersigned deputy industrial commissioner has been 
appointed under the provisions of Iowa Code section 86.3 to 
issue the final agency decision in this matter. 

Claimant appeals from a decision filed July 26, 1984 which 
awarded him temporary total disability and medical expenses. 

The record on appeal consists of the transcript of tne 
hearing; claimant's exhibits 1 and 2 and defendants' exhibits A 
through o. All evidence was considered in reaching this final 
agency decision which will be the same as that reached by the 
hearing deputy. 

ISSUE 

The issue on appeal as stated by cla imant is as follows: 
"Is there a causal connection existing between the inJury in 
Storm Lake, Iowa on June 29, 1982 and any permanent disability 
he now suffers?" 

STATEMENT OF THE CASE 

Twenty-five year old divorced claimant, a high school 
dropout who obtained his GED in the spring of 1984, testified ~o 
initial work experience as a delivery person and as a city 
employee laying concrete and running heavy equipment. He began 
work for defendant employer in December of 1979 as a builder of 
microwave tower systems. 

Claimant indicated that he had a car accident in 1975 which 
resulted in a fractured vertebra. He was placed in a body cast. 
He denied back problems after the cast was removed. Claimant 
also denied missing work or having back trouble while working 
for defendant employer other than a pulled muscle which he said 
did not keep him from working. He had chiropractic treatments 

·from or. Sprague for two weeks prior to his June incident. At 
that time he felt no problems which prevented his working. 

Defendant employer is located in Sioux City. The road 
foreman would talk to Jerry O'Connor from the road site where 
the workers were working to learn what they were to do. 

Claimant recalled the circumstances of his injury as follows: 
It was his first day back at work after being off for two and a 
half weeks. He was sent to Storm Lake by Jerry O'Connor. Larry 
Keating was with him. They were to assemble tower sections. He 
was •standing kitty-corner to the back of the truck trying to 
balance some steel that was hung up on the ground." The truck 
was a flatbed with an A-frame. Keating was running the winch 
truck. When the steel got hung up, he yelled to Keating to stop 
raising it, but Keating did not hear. The steel popped lo~se 
and struck his mid section. His body snapped backward. His 
feet hung toward the ground. His lower back was on the bed of 
the truck. He lost his breath. He rolled to the ground. He 
had severe pain in his lower back and stomach. After a half 
hour he was able to continue with an hour's work. He had 
"really bad, horrible" back pains unlike those he had felt 
before. He and Keating drove to Sioux City .. He stayed at home 
for about two hours and then went to the hospital. 

He was admitted to the hospital where he was treated by Dr: 
Wolpert for stomach pain and by Dr. Paulsrud for lower ba~k pain. 
Re was released from the hospital, but then he went back in .. 
Claimant said that he continued to have severe lower back pain 
and to complain of a nerve in his leg. He eventually told Jerry 
O'Connor he was going to another doctor. He saw Dr. Dougherty 
on August 31, 1982. He was released to return to work on 
September 7, 1982. 

Claimant reported that he went back to work, but he was 
still being treated by Dr. Dougherty who gave him a back brace, 
suggested light work and told him not to _lift. Accordin? to 
claimant, O'Connor was told of the restrictions but he did not 
provide light duty and claimant did his regular Job. 

Claimant worked until November 23 and treated with Dr. 
Dougherty. He said O'Connor was aware he was seeing the doctor 
and did not tell him not to do so. He stated that during this 
time he had trouble carrying steel and lifting tower legs. He 
remembered the events in November thusly: He was doing ground_ 
work. His back locked. He had shooting pain down his leg. His 

back "just totally went out." He was unable to get to his feet. 
He went to Dr. Dougherty who performed surgery. 

A second surgery was done in June of 1983. 

Claimant returned to the hospital on December 8, 1983 after 
experiencing a pop in his back when he got out of bed to go to 
the bathroom. He did not think that he had been drunk the night 
before and he denied having an accident. Claimant testified 
that he told the doctor the muscle spasms he was experiencing at 
that time stemmed from his inJury ~t Storm Lake. 

Claiman t indicated that Dr. Dougherty has not released him 
to r~turn to work. He believed his condition to be ten percent 
better. He did not feel he could go back to the work he had 
been doing. He complained of pain 1n his lower back and right 
leg which keeps him from lifting or from sitting or standing for 
a long period. He uses traction four hours each day. 

Claimant said both that he was off work and that he missed 
no work from June 11, 1982 to June 28, 1982 because he was 
seeing or. Sprague for his back as he felt he had pulled a 
muscle doing some work with a comealong. He initially experienced 
back pain in April or May. His pain was in the same area as 
that he injured. Claimant did not remember doing anything other 
than some fishing during the time he was treated. He saw Dr. 
Sprague who released him. He did not contemplate seeing the 
doctor thereafter. Claimant denied hurting his back in Texarkana 
when he fell from a barstool. He said rather that it was his 
hand that had been hurt. He also denied complaining to his 
coworkers of his back off and on during the preceding three or 
four years. 

On September 1, 1982 claimant had another car accident which 
did not result in any medical treatment, but which wrecked his 
car. 

Claimant stated that he had not attempted to find work since 
January 1, 1984 because the doctor has not released him. 
Neither has he talked to O'Connor about light work. 

Claimant agreed that when he discussed going to see Dr. 
Dougherty with O'Connor he did not mention a workers' compensation 
claim. He denied that his main complaints when he talked to 
O'Connor were of his stomach. Claimant indicated that he was 
given permission by O'Connor to see Dr. Dougherty. 

Claimant was unaware of Dr. Paulsrud's reporting he was able 
to perform orthopedic tests normally without pain. Claimant did 
know or. Paulsrud could find nothing obJective. Claimant said 
he did not report to Dr. Dougherty a two year history of back 
pain; but he did tell the doctor he had been seeing a chiropractor 

in June and that he had been released by Ors. Paulsrud, Wolpert 
and Sprague. 

Claimant reported that he is planning to take the A.C.T. tests 
with the hope of training as a surgical technician or for some 
field that would not involve much lifting. 

On rebuttal claimant testified that when he got a letter 
from the insurance carrier he called Beverly Kapsch and she told 
him that she would look into the situation. He claimed he told 
her at that time that O'Connor knew he was changing doctors and 
that he was dissatisfied with Dr. Paulsrud. 

Beverly Kapscb, insurance clerk for the insurance company 
who handled claimant's file, testified to paying medical expenses 
to Ors. Ashmore, Wolpert and Paulsrud and nine weeks of temporary 
total benefits terminating on September 1 when claimant was 
released by or. Paulsrud. Later she received a bill from or. 
Dougherty. She attempted to get a report from the doctor. When 
none was forthcoming, she denied payment. 

Kapsch indicated she was never contacted by claimant regarding 
changing physicians. Neither was she aware of claimant 's 
contacting her insured and expressing dissatisfaction. She had 
no information that claimant intended to change physicians. The 
witness replied •no" when she was asked if she tried to contact 
either claimant or her insured after receiving the bill from or. 
Dougherty. Kapsch denied being called by claimant abcut the 
letter she sent or having any other communication with him 
regarding the letter. Neither had claimant conveyed dissatisfaction 
with Dr. Paulsrud. 

David G. Paulsrud, M.D., board certified orthopedic surgeon, 
firs t saw claimant on July 20, 1982 at which time he complained 
of being squeezed between a vehicle and a structure about thee~ 
weeks before. Claimant told of being seen by Ors. Wolpert and 
Ashmore. He complained of low back and mid back pain worsened 
by sitting. He occasionally had radiation to the right thigh. 
Claimant reported having a prior fracture to the thoracic area 
of his back six yea~s before in an auto accident and having 
occasional back pain since then. 

On examination claimant had tenderness at the top of the 
lumbar spine at about the mid portion of the back with tightne~s 
producing increased lumbar lordosis. X-rays were reviewed which 
the doctor believed showed a healed compression fracture of the 
thoracic spine. 

Claimant on a visit the following day was found to have 269 
anterior abdominal pain with tenderness in the left upper 
abdomen. 



Or. Paulsrud concluded claimant had a soft tissue back 
injury. Cl aimant did not return for a scheduled follow-up visit 
one month later, but he was seen in the outpatient department on 
August 27. 

At that time he complained of low back pain and spasm~. 
There was satisfactory motion in the spine with no spasm in the 
muscles. Straight leg raising and claimant ' s neurologicals were 
within normal limits. X-rays were unchanged. Claimant was told 
he could return to work as long as he did not do heavy (ove r 
twenty-fiv e or thirty pounds) or repetitive lifting. The doctor 
then testified that cla imant was returned to wor k in the first 
part of September and later that hjs temporary total disability 
lasted until September 1. He did not know if claimant had gone 
back to his job. 

Compression of the sixth thoracic vertebrae was attributed 
to the 1975 car accident. The witness did not expect permanency 
attributable to claimant' s most recent in jury . Or. Paulsrud 
said claimant was partially impaired during the period in which 
he saw him and partially impaired for a time thereafter with 
injuries such as his taking from eight to twelve weeks to heal. 

John J. Dougherty, M.D. , board certified orthopedic surgeon, 
first saw claimant on May 1, 1975 for i nJuries from an automobile 
accident. Claimant had wedging at 06 at that time, a mild 
compression fracture and an S-shaped scoliosis. 

Claimant was next seen on August 31, 1982 at which time he 
complained of low back and right upper leg pain which felt like 
a pulling in his low back. Claimant reported a popping in his 
back with bending which had been present for two months. 
Claimant told of occasional pain into the scapula and into the 
posterior thigh on the rig ht . He gave a history of trouble for 
two years and of hurting his back two months befo re when he was 
pinned between a truck and steel. He told of being off work foe 
two months the preceding April when he could hardly bend. Be 
underwent chiropractic treatment. 

On exam ination claimant was bothered by the jolt test. 
Squatting troubled his back. Claimant was tender in the.lower 
lumbar spine to the right of midline at LS, Sl. Percussion gave 
claimant discomfort but no significan t muscle spasm. Or. ooughert) 
suspected either a fracture of LS or spina bifida occulta. No 
definite determination of fracture was ever made. Claimant's 
scoliosis was thought to be probably developmental. Claimant 
was placed on exercise and told to try to go back to work and to 
return if he had pr oblems . 

Claimant returned 
been doing some work. 
and sneezing. He had 
bothered by sitting. 

on November 4, 198 2 and said 
He had pain i n his low back 

aching in his leg and thigh. 
He was given a back support. 

that he had 
with coughing 

Be was 

• Claimant was back on November 24, 1982 saying that his 
condition was worse and that he could hardly stand working. 
Claimant held his back stiffly and there was question that his 
right Achilles r eflex was diminished. 

Claimant was hospi tal ized on November 29, 1982, placed in 
traction and given physiotherapy. A myelogram was done on 
December 2, 1982 wh ich showed tenuation of the nerve coot at LS, 
Sl. There was also posterior narrowing at LS, Sl. Claimant's 
condition was found compatible with a herniated disc. Surgery 
was car ried out the following day wi th a hemilaminectomy at LS 
and a posterior lateral fusion from LS to Sl. 

Claimant was dismissed from the hospital on December 17, 
1982 with a back br ace and instructed not to lift, bend or drive 
a car . Claimant was continued in his brace on his one month 
follow-up. 

Claimant was seen in March. He was tender over the midline 
and at his donor site. His right Achilles was still decreased. 
Straight leg raising troubled him . 

Claimant was back on April 28, 1983 and told of pain from 
his leg up into his back and stomach. On forward bending his 
back was tight. Straight leg raising was restricted bilaterally. 
X-rays showed the fusion looking solid. Claimant was sta rted on 
exercises and told to wean h i mself from the brace. 

Claimant was next examined on Hay 19, 1983 at whi ch time he 
walked with a hyperextended back. Bending gave him discomfor t. 
He was tender over his eight ilium. Straight leg raising had 
improved. Claimant's back muscles were tight. 

Claimant had an elec~romyography on June 2, 1983 which was 
consistent with an Sl and S2 radiculopathy on the right. The 
electromyography was follo wed by another myelogram which seemed 
to reveal a problem at L4-5. A CT scan was compatible with a 
disc at L4-S. 

An epidural flood was tried. 

Claimant had another surgery on June 20, 1983 involv i ng a 
hemilaminectomy at L4-S. Claimant was placed in a brace. 

claimant remained stiff on July 21, 1983 and it was decided 
he should soak in the tub before bed. On his next visit, 
claimant was moving better and he was advised to start weaning 
hi~self from the brace. By September 12, 1983 claimant was able 
t o. walk and squat without too much difficulty. He had some 
c ramping in both his right and his left legs. Straight leg 

raising on the left was tight. Claimant was instructed to jog 
and to exercise more. The next month claimant had muscle 
tightness on the right . He did not reverse his curve well. 
Claimant told the doctor that he was helping his father around 
the house . Claimant was told to exercise. By year's end 
claimant was complaining of pain and of difficulty doing exercises. 
He was troubled both by standin9 and sitting and by a pinching 
in the low back. There was tightness in the back which the 
doctor did not think was true muscle spasm. The doctor considered 
fibrosis in the paraspinous muscles. X-rays showed some overriding 
of the facets. Claimant asked about going to Iowa City for an 
evaluation and De. Dougherty agreed to cooperate in obtaining an 
appointment. Claimant was told to continue using his back 
support and doing his exercises. 

Cla imant was admitted to the hospital on December 8, 1983 
with complaints of back and leg pain particularly on the right. 
Claimant was placed on bedrest and put into traction. A Minnesota 
Multiphasic Personality Inventory was done which revealed 
elevation of the hypochondriasis, depression and hysterical 
scales. A myelogram showed the nerve root at L4- 5 to be well 
filled. Repeat electromyography indicated no further deterioration 
in claimant's condition. There was some <lenervation activity 
consistent with a partial Sl, S2 radiculopathy. Claimant was 
dismissed on December 18, 1983 to use home traction, his back 
support, medication and a TENS. 

When claimant was seen on January 4, 1984 the TENS did not 
seem to be helping him. Later in the month claimant's b~ck 
remained tight. Claimant was tender in the posterior thigh . 
Claimant' s facet joints were injected with local anesthetic and 
some cortisone . Claimant's medication was chang ed. 

At the time of his first deposit ion on February 1, 1984 , Dr. 
Dougherty said he would not be adverse to claimant's doing 
something light which would not entail heavy lifting o r a lot of 
bending or significant c arrying and allowed claimant to change 
position. At the time of his second deposition, the doctor said 
claimant could do lighter work, but not car r ying steel and 
climbing. Ultimately the doctor said that claimant has not been 
released for return to work. 

or. Dougherty was asked about claimant's preexisting problems: 

Q. All right . Your third page of that report of 
'83 -- '82 you state, I don't know the connection 
between the fact that he has had problems apparently 
for two years and then he gets crushed. Wha t's 
your thinking making that statement? 

. . . . 
A. I don't know the connection between the fact 
that he had problems apparently for two years and 
then gets crushed. Well, apparently he's had 
trouble before. Okay. Now he gets crushed, and 
he's got more trouble. Okay. I mean how much o f 
the trouble that I was seeing him for was a result 
of the crush, and how much was a result of problems 
he had before? 

Q. You never made a determination as far as how 
much of this was caused by this June injury of '82 
and how much had preceded that injury? 

A. I don't know. I don't know . 
I guess that's -- I guess that's 
there is how do you tell? 

. . 

I mean, that's 
the statement 

A. And apparently the one one -- we ll, at least 
the only one I know is he saw Or. Sprague when he 
came back from Texas. I'm not sure -- and I must 
-- I suppose I didn't ask him this specificall¥ - 
I'm not sure if he -- if he had really been going 
t o any doctors . And I don't know if he had one 
specific incident before. All I know is that his 
back had been bothering him for a wh ile and apparently 
it started giving him more trouble when he was in 
Texas in April. (Dougherty dep., April 4, 1984 p. 13 
11. 4-8, 13-22 and 25, p. 14 11. 1-2 and 4-1 2) 

or . Dougherty at one point made a causal connection between 
claimant's incident i n June of 1982 and the treatment he had 
ordered . Re testified: 

o. would that phys i ca l trauma l ikely be the cause 
of a disk problem in the lower back? 

A. I think it could be. Because I don't think we 
really know what causes disks. 

Q. It is true that disk herniations genera~ly ? 

occur from improper bending or lift i ng, don t they. 

A. The only thing I can say is you don't have a 
disk herniation until you have a tear 1n the 
annulus -- the annulus be1ng the tough fibrous 
tissue that surrounds the disk nucleus pulposus and 
keeps it in place. Now, you got to have a tear 
you got to have a rent -- which 1s the same as a 
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tear -- in this to allow this herniated -- nucleus 
pulposus to extrude or come out. Now, how you get 
that, I don't know. And I don't think anybody 
knows . Whether this is congenital weakness, how do 
you know? Whether it's a one incident affair, 
whether it's an ongoing thing that has -- due to 
heavy lifting or whatever -- has slowly caused this 
tear, I don't know. And I don't think anybody 
knows. 

Q. But the tear of the annulus can occur by simple 
external trauma in your view? 

A. I would say that -- Well, in order to try to -
to, say, analyze the mechanism of injury, I would 
wonder if -- you know, where -- you know, blunt 
trauma from side to side or front to back -- you 
~now, if it caused him an acute flexion or acute 
twisting or something, I think that is a possibility. 
I don't -- I don't know if -- if -- I guess -- I 
guess I don't know how it happens . And I don't 
know anybody that knows how it happens. 

Q. Okay. Is it fair to say, though, that a disk 
is not likely to herniate simply from an external 
blow to the spinal area? 

A. I think that it's a possibility. I su~pose if 
if at the time -- you know, if at the time you 

would get an acute flexion or extension -- probably 
flexion maybe -- injury where all the force is 
dissipated at one level. 

Q. So some bodily response to a blow could cause 
the annulus to rupture? 

A. You got tough questions. And I don't think 
there's an answer to these questions. In other 
words -- in other words, I don't think -- to my 
knowledge -- that anybody can tell you exactly what 
mechanism of injury causes this. And is it one 
incident, or is it a combination of -- repeated 
trauma, I don't know. I think that people who get 
backaches can have -- can have -- and I've always 
been going to tear these articles out -- but you 
can read articles by well-thought of supposedly 
authorities on the subject --

Q. Uh-huh. 

A. -- and they tell you that ~any times -- TherP. 
are many causes of backache, and I don't think that 

you can say. Now, I feel that at times some of 
these guys are probably getting problems -- the 
pain in their back may be associated with a tear in 
the annulus. They don't have any symptoms of a 
herniated disk. They just got pain in their back. 
But that may be the first insult. Now, the next 
insult comes along and you may get a little bit 
more of a tear. If you haven't insulted it in Lhe 
interval, maybe you heal that. If you've healed it 
though, I think it's a weak area. Maybe another 
insult comes along and you get a little bit more of 
a tear. (Dougherty dep., April 4, 1984, pp. 42-44, 
11. 6-25, 1-25 and 1-17) 

he physician was unable to say what the origin was of the 
arrowing at LS and Sl. Later he was asked: "O. And you've 
!ready stated that you felt that the incident in Storm Lake 
ontributed to it? A. I think it could have, yes." (Dougherty 
ep., April 4, 1984, p. 58 11. 12-14) 

Dr. Dougherty expressed the opinion that •anyone that has 
ad surgery probably should be limited somewhat." He explained: 

So I guess I feel that even though he did well 
and even though someone gets a solid fusion, then 
-- then I always suggest that they just always 
think about their back and not go whole hog. That 
doesn't mean to say that they need to have their -
be restricted particularly, but I think it means 
that they shouldn't be out lifting weights and 
lifting as much as they can. Now, it may not hurt 
them. But I think that some people's backs bascially 
may not be as good as somebody else's; and so, why 
ask for trouble. And if you do a fusion at one 
level, then, of course, it transmits more motion 
and more stress on the next level up, wnich didn't 
have as much as stress before. (Dougherty dep., 
April 4, 1984, pp. 21-22 11. 19-25 and 1-6) 

> an impairment from claimant surgeries, the doctor assessed 
lfteen percent and then twenty percent more. 

APPLICABLE LAW AND ANALiStS 

The hearing deputy in this matter found an injury arising 
Jt of and in the course of claimant's employment which caused a 
1terial aggravation of claimant's preexisting condition and 
1ich resulted in temporary total disability only. Claimant 
1allen9es the deputy's failure to conclude that he has permanent 
isabil 1ty as a result of injury. 

The claimant has the burden of proving by a preponderance of 

the evidence that the inJury of June 29, 1982 is causally 
related to the disability on which he now bases his claim . 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.··.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

An employer takes an employee subject to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered to be 
a personal injury. Zieler v. United States G psum Co., 252 
Iowa 613, 620, 106 N.W.2 ( ), an cases c1 e 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at che time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956) . If the claimant ha,l a praexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 ~.W . 2d 
812, 815 (1962). When an aggravation occurs in the performance 
of an employer's work and a causal connection is established 
claimant may recover to the extent of the impairment. Ziegl~r, 
252 Iowa 613, 620, 106 N.W.2d 59. 

Claimant had a compression fracture of his sixth thoracic 
vertebra in a car accident in 1975. From June 11, 1982 to June 
28, 1982 claimant underwent chiropractic treatments for his back. 
It was on his first day back at work that the injury claimed 
herein occurred. 

Dr. Paulsrud first treated claimant ~early a month after the 
accident. He diagnosed a resolving low back strain which he did 
not think would result in permanency. Claimant told of pain 
which occasionally radiated to the right thigh. Claimant ' s 
tenderness at the time of his examination was at the top of the 
lumbar spine. When claiman t was examined 1n late August his 
examination and neurological were within normal limits. ' 

D~. Do~gherty first.saw clai~ant two months after his injury 
at which time he complained of his low back and right leg. When 
Dr. Dougherty was deposed by claimant he said claimant's pain 
had been troubling him for two months. When he was deposed by 
defendants, he agreed that his report said that claimant had 
been bothered by pain for two years. The orthopedist was unsure 
of the etiology of claimant's pain. He noted that claimant has 
a congenital scoliosis and spina bifida occulta. The doctor 
knew of claimant's automobile accident and additionally learr.Pd 
that claimant had difficulty in Texas in April which rendered 
him unable to bend over. Claimant's examination was essentially 
unremarkable and he was placed on exercises. Later a back brace 
was prescribed. 

Claimant testified to a second work incident in November. 
It w~s a~ter that ti~e t~at he returned to Dr. Doughertr and was 
hospitalized. A hem1laminectomy at LS, Sl and a posterior 
lateral fusion from LS to Sl was done. Later a hemilaminectomy 
with removal of a herniated disc was performed at L4-S. 

" When claimant took Dr. Dougherty's deposition, he asked: 
An~ the last: do you have an opinion, based upon reasonable 

medical c~rta1nty, as to the cause of his problems which he i~ 
having which you've told us about?" He responded: "Well, it 
appears to be that the incident of somewhere around June of '82 
when apparently he got pinned between some steel and a truck." 
When he was deposed by defendants he was asked: "Would that 
physical trauma [the incident of June 20, 1982) likely be the 
cause of a disc problem in the lower back?" He said: "I think 
1t could be. Because I don't think we really know what causes 
discs." He concluded: 

The only thing I can say is you don't have a disk 
herniation until you have a tear in the annulus -
the annulus being the tough fibrous tissue that 
surrounds the disk nucleus pulposus and keeps it in 
place. Now, you got to have a tear -- you got to 
have a rent -- which is the same as a tear -- in 
this to allow this herniated -- nucleus puplposus 
to extrude or come out. Now, how you get that 1 
don't know. And I don't think anybody knows. ' 
Whether this is congenital weakness, how do you 
know? Whether it's a one incident affair, whether 
it's an ongoing thing that has -- due to heavy 
lifting or whatever -- has slowly caused this tear 
I don't know. And I don't think anybody knows. ' 
(Dougherty dep., p. 42 11. 12-24) 

Re said 1t would be possible for a herniation to occur with an 
external blow and he thought it would be more probable with 
flexion if the force was d1ss1pated at one level. 

There is some evidence in this record to support claimant's 
claim. As claimant points out, his burden 1s a preponderance 
and while abso~ute certainty is not necessary, a probability is 
required. Claimant also suggests that the probability can be 
inferred by comb1n1ng the expert testimony of possibility with 
nonexpert testimony the condition did not exist before the 
occurrence ?f . the situation alleged to be the cause. Although 
that propos1t1on of law is correct, the evidence in this matter 
is that claimant dia have back problems and congenital conditions 271 
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before the June 29, 1982 incident; and, in fact, he had been 
treated foe back trouble immediately pc ioc to his accident. 

The record viewed as a whole will not support a finding of a 
causal relationship between the injury of June 29, 1982 and any 
disability claimant now suffers. Claimant had a preexisting 
scoliosis and spina bifida occulta. Claimant reported to or. 
Paulsr ud occasional backaches since his accident in 1975. As 
the hearing deputy noted, claimant attempted to minimize his 
back problems in the spcing of 1982, but at the same time told 
the doctor he could scarcely bend. When claimant was seen by De. 
Paulsrud, tenderness was found at the top of the lumbac spine. 
Claimant's subsequent surgery was in the lower spine. Both Des. 
Paulsrud and Doughe r ty thought claimant able to perform wock in 
eacly Septembe r. Claimant did, in fact, continue to work to the 
end of November . Claimant's evidence on causation does not rise 
above a possibility and does not show the incident of June 29, 
1982 to have been a substantial factor in bringing about the 
herniated disc which led to claimant's surgery. 

Claimant seeks a liberal construction of the workers' 
compensation law . It is important to recognize that it is the 
law and not the facts which is entitled to the liberal construction. 

The hearing deputy's award of medical 
Code section 85.27 also will be affirmed. 
that he told his employer he was going to 
testimony stands unrebutted. The hearing 
of the doctor's charge of $253. 

FINDINGS OP FACT 

WHEREFORE, IT IS FOvNO: 

benefits under Iowa 
Claimant testified 

Or. Dougherty and that 
deputy allowed payment 

That claimant is twenty-five years of age. 

That claimant has a GED. 

That claimant had work experience as a delivery person and a 
city employee pcior to beginning work for defendant employer in 
1979. 

That claimant had a car accident in 1975. 

That claimant has a congenital scoliosis and a spina bifida 
occulta. 

That claimant was treated for his back from June 11, 1982 to 
June 28, 1982. 

That on June 29, 1982 claimant was injured when he was 
struck in the mid section and had his body snapped back . 

That the injury of June 29, 1982 involveo claimant's abdomen 
and low back. 

That the injucy of June 29, 1982 materially aggravated 
claimant's previous back condition. 

That the aggravation was temporary in nature. 

That claimant was hospitalized following the incident and 
treated for stomach and low back pain. 

That claimant was released to return to work on September 7, 
1982. 

That claimant did his regular job when he returned to work. 

That claimant continued to work until November 23, 1982 at 
which time he had an episode in which his back tightened. 

That claimant had a hemilaminectomy at L5-Sl and a posterior 
lateral fusion from LS to Sl. 

That claimant had a second back surgery at L4-5. 

That claimant continues to be treated by or . Dougherty and 
to use traction . 

That claimant complains of pain in his lower back and eight 
leg. 

That claimant is unable to lift or to stand oc to sit for 
long periods. 

That cl aimant was notified by mail on November 18, 1982 that 
his treatment by or. Dougherty would no ~onger be authorized. 

That claimant's rate of compensatio~ is $125.74. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has proved by a prepondecanc~ of the evidence 
that he received an injury arising out of and 10 the course of 
his employment on June 29, 1982. 

Th t claimant bas pcoved by a preponderance of the evidence 
entitl!ment to temporary total disability from June 29, 1982 to 
September 7, 1982. 

That 
evidence 

claimant bas failed to prove by a preponderance of the 
a causal relationship be tween his inJury of June 29, 

1982 and any permanent partial disability he now may suffer. 

That claimant ' s treatment in August of 1982 by or. Dougherty 
was authorized by his employer. 

ORDER 

THEREFORE, IT IS ORDERED : 

That defendants pay unto claimant weekly benefits at the 
rate of one hund r ed t wenty-five and 74/100 dollars ($125.74) 
from June 29, 1982 to September 7, 1982. 

. . That defendants be given credit foe one thousand two hundred 
fifty- four and 60/100 dollars ($1,254.60) previously paid. 

That defendants pay interest pursuant to Iowa Code section 
85.30. 

That defendants pay charges of Dr. Dougherty totalling two 
hundred fifty-three dollars ($253) . 

That defendants pay costs of this action . 

That defendants file a final report 1-n sixty (60) days. 

Sig·ned and filed this '2<) day of November, 1984 . 

JUTANN HIGGS 
DEPUTY INDUSTRIAL COMMISSIONER 

BEPORE THE IOWA ISOUSTRIAL CO~MISSIONER 

PETER 14'. ARP, 

Claimant, 

vs. 

DEPARTMENT OP TRANSPOR'tATION, 

Employer, 

and 

STATE OF IOWA, 

Insurance Carrier, 
!:>efendants. 

INTROOUCTIO'I 

File No. 671795 
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R E O P E N I N G 
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IC'NA IIIDUSiR'.A' cc .... ,s:s191,- . 

This matter came on for hearing at the Bicentennial Building 
in Davenport, Iowa, on December 22, 1983. The case was con
sidered fully submitted at th3t time. 

A review of the commissioner's file revealed that 30 em
ployers first report of injury was filed on June 8, 1981. A 
~emocandum of agreement calling foe the payment of Sl85.95 10 
weekly compensation was filed on June 11, 1981. The record 

1 consists of :he testimony of the cl31mant, Curtis Buck 3nhdbE na 
• -.xhi·bi· ts l through a: 1nd defendants' ~x i its >,co; cl;11mant s ,-

1\,' B and C. 

ISSUE 

T~e sole issue for resolJtion in this ~ltter 
an1 ~xtent of perm3nent pa ct 11l 113ab1l1ty. 

STATE~ENT OP TRE EVIDESCE 

1s the nature 

r t presently age 62, 1s married and dr~oped out of 
scho~ilt~a~h; ninth grade. qe Jas l hired ~an ~n the t3rm Jnttl 
19 46 and farmed for himself between the 1e3rs 194~ and 1961. In 
1961 ne started working foe the Stlte o~ r~wa 3 s 3 tc~~~v;~

1
:~' a 

for t~e department of tcanspoctat1on. He 3lso Jas 1n . 
numbe~ of activities on and off ~he true« 3nd d1vid~d hi s time 
~etween wor~ing by nimself or J ith other~ as part o a ~rew. 
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Claimant testified that on ~ay 27, 1981 he was shoveling the 
3nd off a b~idge on Brady Street in Davenport, Iowa. Claimant 
3S carrying a shovel to the end of the bridge and while walking 
3S st1uck from the rear by a motorcycle. Claimant stated that 
ne impact caused him to land on his shoulder 3nd neck. Claimant 

l3s taken to the hospital where he was treated by Arthur M. Abcamsohn, 
. o., his family physician. Claimant's main complaints were 
~lated to a subcapital fracture of the right femoral. De. Abcamsohn 

1 ~fecred claimant to Richard T. Beaty, D.O., an orthopedic 
Jrgeon who performed surgery on May 27, 1981 for an austinmoore 

'rosthesis. Dr. Beaty reported that cl3imant did well post
?eratively. Or. Abcamsohn was also treating claimant and noted 
,at claimant was having chronic bursitis of the right shoul1er, 
rachial neuritis of the ri~ht arm and a gastric ulcer whic~ he 

• ,ought was stress-related. Claimant treated with De. Beaty for 
time, but his primary treating physician remained to be Dr. 

Jcamsohn. Claimant complained of some hip and back pain at the 
i.me of hearing. 

Claimant was released to return to work on November l, 1981 
,d did so but testified that his condition has become steadily 
>cse. Claimant testified that when he puts in eight hours' 
>rk he is "bushed.• 

In March 1983 claimant was seen by Steven R. Jarrett, M.D., 
· Rock Island, Illinois. Examination by De. Jarrett revealed 
, antalgic ;ait. Claimant had 3 healed surgical scar near the 
ight posterior and hip region. He had a fascial defect with 
!nder~e ss over the region of the fascial defect to palpation. 
! had no tenderness to palpation throughout the cervical spine 
: lumbar spine. Be had some mild discomfort 3nd tightness of 
,e upper tcapezeii. He lacked five degrees of lateral rotation 
1laterally, a finding which Dr. Jarrett thought was not signig1cant 
, the 59 year old male. ~is lumbar spine was able to be 
>rwacd flexed to 70° with exc ellent roun11ng; however, claimant 
i c k~d a final 20° of flexion because of hip pain 30d not 
?cause of any intrinsic low back 3bnormal1ty. ~e had full 
<tension and lateral flexion of the lumb3C spine. De. Jarrett 
;ote that claimant had a 24 percent impairment of the eight 
>wee extremity, ~hich would translate into a ten percent who le 
in impairment. De. Jarrett felt that the problems regacc ing 
Laimant's back, neck and shoulder ace essentially those of 
.scomfoct and not of weakness or reduced range. Therefore, he 
1s unable to give 3n adequate eating to those ac~as. 

In May 1983 defendants caused claimant to be evaluated at 
,e Medical Occupation Evaluation Center, which is affiliated 
1th Mercy Hospital Medical Center, 1n Des Moines. The examination 
,ok three days and the report of the examination was admitted 
• exhibit 7. An orthopedic surgeon, Bernard Hillyer, M.D., 
1d1cated that claimant should consider a total hip replacement. 
·. Hillyor thou~ht thlt a total hip replacement would bo~ofit 
laimant at that point in time. He felt that clai~ant had a 40 
eccent impahment of the lower extremity. R3nge of motion 
ccounted foe 19 percent impairment of the right lower extremity. 

Cybex test revealed a 24.23 percent i~pair~ent. A psychological 
valuation indicated that claimant had no psychological variables 
f significance in the causation or the exacerbation of the 
nysiological symptoms. The psychologist, Todd F. Hines, Ph.O, 
nought that claimant exhibited attitudinal factors which 
ometimes contributed to the experience of chronic pain. He 
~ought that there was no evidence of significant 3nxiety or 
?pression and that no psychologic3l diso rder was in evidence. 
,e social workers' report was indicative of a well-balanced 
~rsonality and a positive outlook on claimant's behalf. 
,wever, it was felt that the stress which claimant was having 
,ntributed to his ulcer, inability to sleep and increased 
noking. A vocational report that was included in the evaluation 
1d1cates that claimant had been employed by the department of 
: ansportation foe a significant period of time, and 1t was 
!commended that claimant continue with this employment. It was 
?lt that claimant reached a state of maximum recuperation at 
,e time of the evaluation. A later letter from Dr. Hillyer 
1d1cated that a total htp replacement would decrease claimant's 
110 and increase his range of motion because it would give 
· osthetic replacement for both the acetabular component and the 
?moral head. Re felt that with the acetabular component and 
1e femoral component in place, it would be easier for the 
l aimant to bend over, straighten up and stand on his feet. 
1is, 1n turn, would help decrease his pain. 

Claimant testified that he was unwilling to undergo the 
1rgery that was suggested because no guarantees were offered. 
aimant testified that he now nas to sit on a heating pad in 

•ld weather because the metal device becomes cold. He cannot 
•ac heavy shoes. Claimant testified that since he returned to 
,ck he has been on pain pills. Some of this medication has 
·en prescribed and some has not. Claimant testified that he 
,shad ulcer problems since the injury and that he had not had 
cer problems before the injury. 

On cross-examination, claimant readily admitted that the 
1ployer has been coopecativ~ 1n giving him work. He is still 
•rking eight hours a day except for time off which he takes for 
eatment on Friday. He occasionally helps fill pot~oles at 

•rk. He testified that he can drive for a half hour period. 
testified that he can get 1n and out of tne cab of his truck 

,d that he is able to walk. Claimant testified that if he were 
e person in charge of hiring at DOT, he would not hire a 
rson with his qualifications since he is not doing his job to 
sown satisfaction. Claimant testified that ne doesn't want 
rgery unless it is absolutely ~e~essary and he would at the 
esent time live with pain rather than have the sirgery. 

Claimant testified that he had so~e pr eexisting problems. 
These pcoble~s consisted of four herni1s and some shoulder 
p~oble~ in 1976. Claimant stated that he had had some proble~ 
with his st?mach attributable with nerv?s as a result of being 
main supervisor. Claimant readily admitted that he had planned 
to retire at age 65 . 

.claimant'.s wi~e, Elna, testified that cl1imant had more 
serious d1ff1cult1es following the injury. She stated that 
claimant has shoulder problems and that he does not paint the 
ceiling or hoe the garden because of these problems. 

. Charles Buck, DOT area supervisor, indicated that claimant 
is an asphalt inspector and that clai~ant has never made anv 
complaints to hi~ regarding the job de~ands since the injury • 
The witness testified the claimant had been performing basically 
the same before as after the injury. Documentary evidence was 
introduced by way of testimony and the personnel records 
indicating ~hat claimant may have taken more sick leave ~rior to 
the inJury 1n question. 

De. Abramsohn testified by way of deposition 1n this case. 
He testified that he had treated claimant for many years prior 
to the inJucy 1n question. He testified that claimant suffered 
from stomach pains and ulcer caused by the injury in that 
~la1mant was unable to function in his job as well as before the 
inJury. He stated that the reason for the gastric ulcer ~as 
stress. Re quoted Dr. Beaty's opinion in that claimant should 
be rate~ at a ten percent permanent partial disability to the 
right hip only. The witness thought that claimant was more 
severely disabled than he would show by his actions. The 
witness stated that if a person were favoring a leg ne ~ould 
necessarily affect his lumbosacral area because of the disturbance 
to function in this area itself. He t~stified that c laim3nt had 
a 50 percent loss of function due to the inJury. 

G. Brian Paprocki, is a vocational consultant in Rock 
Island, Illinois. He interviewed claimant in February and July 
1983 and his report was admitted into evidence as exhibit 0: He 
no ted that claimant's job history consi s ted of only two types of 
vork--f3rm1ng and department of transportation. ~r. Paprocki 
noted that claimant's current 9osit1on 1id not provide any 
tcansferrable skills to alternative employment because the work 
vas limited primarily to physical labor. It was noted that 
claimant did have some supervisory experience in the past and 
that he could on the face of ~atters perform these skills. 
However, the practical ability of claimant to do these tasks 
appears somewhat questionable in that claimant had stress 
problems when he was performing at that work. Claimant told Mc. Papro~~i 
that his principal problem was the constant pain 1n the right 
hip and low back which appeared to be ~xacerbated by physical 
act1v1ty. Mc. Paproc~i noted that the state had coope•atod i ~ 
allowing claimant to maintain his for~ec level of employment and 
pay. He described this 3S quite admirable and out of the 
ordinary for most employees. He thought that claimant's physical 
activities, age and physical problems ~ould preclude serious 
consideration for the numerous employment opportunities. He 
thought that claimant was 100 percent unemployable. 

APPLICABLE LA.-J 

1. Sections 85.3, 85.20 and 86.17 confe r j urisdiction on 
this agency in workers' compensation c3ses. 

2. By filing a memorandum of agreement it is established 
that an employer-employee relationship existed and that claimant 
sustained an injury arising out of and in the course of employment. 
Freeman v. Luppes Transport Co., 227 N.W.2d 143 (Iowa 1975 ) . 
This agency cannot set this ~emorandu~ of agreement aside. 
Whitters & Sons, Inc. v. Kaer, 180 ~.W.2d ~44 ( Iowa 1970). 

3. The claimant has the burden of proving by a oreponderance 
of the evidence that the injury of May 27, 1981 is c~usally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; 3 probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expect testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 ( 1960). 

4. If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tei-City Railwa1 Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (l9 l 5) as follows: "It is therefo r e 
plain that the legislature intended the t e rm 'disabi l ity ' t o 
mean 'industrial disability' or loss of ?arning capac ity and not 
a ~ere 'functional disability' to be computed 1n the terms of 
percentages of the total physical and mental ability of a normal 
11an. " 

5. Functional disability LS an el ement to be cons idered in 
determining industrial disability whi ch 1s t he reduction of 
earning capacity, but consideration must also be given t o the 
injured employee's age, education, aualifica tion s , experie nce 
and inability to engage 1n employment fo r which he is fitt ed. 
Olson v. Good!ear Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
2,I, 257 (196 ) . 

ANALYSIS 

Based on the foregoing pr i nciples, i t is found that c laimant 
established his claim to pec~anent par t ial disa bility compe ns ation. 
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t Claimant's injury has been shown to be permanent. Claimant is 
in his sixties. He has been involved in ~anual labor all his 
life. The injury which· caused the hip bone prosthesis to be 
installed caused permanent partial disability to the body as a 
whole. The effects of the injury extend beyond the leg and into 
the body as a whole. Claimant has had some increased medical 
problems which seemingly are increased by the injury. Claimant's 
ulcer problems are related to the injury in that the stress 
increased. However, the claimant ' s gastrointest1nal problems 
affect claimant's industrial disab1lity very little, if 3t all. 

Claimant's previous jobs have been 311 physical in nature. 
Because of this, a severe trauma to the hi? has a devastating 
effect on a person who is qualified foe the rigors of manual 
labor only. Claimant has been fortunate in having an employer 
who hired him back at the same wage. Even though the employee 
might be bound by work rules common to the public sector, the 
effect is the same--an employer who hires back 1njuced workers 
is not to be penalized for doing so for whatever reason. Even 
though claimant has returned to work, he has physical problems. 

Cl aimant quit school in ninth grade. Considering the 
element of industrial disability, it is found that claimant 's 
permanent partial disability f or industrial purposes is 25 
percent of the body as a whole. 

FINDINGS OF FACT 

1. Claimant was employed by the state of Iowa as a ~aintenance 
worker for the department of transportation on May 27, 1981. 

2. Claimant was struck by a motorcycle wh1le working on May 
27, 1981. 

3. Defendants f iled 3 memo~andum of agreement concerning a 
May 27, 1981 injury. 

4. Claimant susta1ned permanent part1al disability to the 
body as a whole as a result of the May 27, 1981 injury. 

5. Claimant sustained a 25 percent permanent partial 
disability to the body as a whole as a r~sult of the May 27, 
1981 inJury. 

CONCLUSIONS ~FLAW 

l. This agency has jurisdiction of the parties and the 
subject matter. 

2. Cl aimant was employed by defendant employee on May 27, 
1981. 

3. Claimant sustained an injury arising out of and in the 
course of hi~ employment on May 27, 1981. 

4 . Defendants will be ordered to pay unto claimant one 
hundred twenty-five (125) wee~s of per~anent partial disability 
compensation at the rage o f one hundred eighty-five and 95/100 
dollars ($185 .95) per week. 

ORDER 

IT IS TBEREFORE ORDERED that defendants pay unto cl~imant 
one hundred twenty-five (125) weeks of per~anent partial disability 
compensation at the rate of one hundred eighty-five and 95/100 
dollars ($185.95) per week. 

Interest is to accrue on this award pursuant to section 85.30, 
Code of Iowa, from the date of th1s dec1sion. 

Costs of this proceeding are taxed to defendants pursuant to 
Industrial Commissioner Rule 500-4.33. 

A final repot shall be !iled upon pay~ent of this award. 

Signed and filed th1s ,/O~day of October, 1984 • 

'i. BAUER 
INDUSTRIAL CO~MISSIONER 

BEFORE THE IOWA INDUSTRIAL :oxMISSIONER 

OO!lALD BAILEY, 

Claimant, 

vs. 

NORTH AMER ICAtl VAN L HIES, 
INC., 

Employe r , 

and 

LIBERTY MUTUAL INSURAN:E 
i:OMPANY, 

Insurance Carrier, 
Defendants . 

File ~Jos. 719109 

A . 3 I T R A T I O N 

OECISrV•.J 

INTRODUCTION 

This is a proceeding in arbitration brought by oon~ld 
aai:ev, against No r:h American Van Lines, Inc., employee, and 
Liberty Mutual Insurance Company, insurance carrier, foe benefits 
as a result of injuries on April 7, 1981 and January 22, 1982. 
on July 21, 1983 this case was beard by the undersigned and was 
considered fully submitted upon completion of the bearing. 

7be record consis:s of the t~st:~?ny ,f claimant and Richard 
delstcom; claimant's exh1b1ts 1 :hcough 10; and defendants' 
exn1bits A and 8. 

ISSUES 

The issues presented by the parties at the time ?f the 
pceheacing and the hearing are whether tnere is Jurisd1ct1on 
under section 85.71 of The Code and wh~ther an employer-employee 
relationship exists. 

FACTS PRESENTED 

Claimant testified tnat be has l ived in Alburnett, Iowa foe 
seven years and in April of 1980 entered into a relationship 
w1cn defendant of contract trucking where he would furn1sn the 
truck to pull defendant's tra1ler ~no defcnd~nt Jould j1spatch. 

Claimant testified that defendant would call him at his home 
and dispatch him somewhere to pick up a trailer. Claimant would 
drive his truck from his home and would sometimes pick up loads 
or deliver them in the state of Iowa. Claimant sta:ed he 
receives bis commission statements at hiz home as well as all 
othe r co rrespondence from defendant. Claimant indicated that 
defendant directed him to different paces of the country and 
would pay him according to the shortest route. Claimant revealed 
that defendant did not tell him how to get there. 

on cross-examination, cla1J11ant stated that he went to 
Indiana to execute the contract he nas with defendant. Claimant 
revealed that he could go any route he desired and could choose 
when to deliver the goods as long as ne met the delivery date. 
Claimant disclosed that he hired son:eone to de i•,e with him and 
that the other driver was his employee. Claunant knew he was to 
furnish the tractor, ma1ntain it and the other equipment, hire 
other help and pay the operating costs. Claimant indicated that 
he repaired his truck or paid to have it repaired and bought all 
required safety equipment. Claimant bought_his fuel, 011, 
tires, base plates and permits. Cla1mant disclosed tnat he 
determined how long be would drive and when he would drive. 

Richard eelstrom testified be 1s a vice president with 
defendant and is also an attorney. Mr. Helstrom stated that 
defendant bas no o ffices in Iowa, but has what he called agencies 
within Iowa which have contracted with defendant to lease 
vehicles, solicit business and prov1oe for storage. He. Helstrom 
disclosed that they do not pay social security or withholding on 
claimant. 

On cross-examination, Mr. Helstrom stat d that defend~nt 
requires claimant to get workers' compensation insurance. 

o\P!'LICABLE U\W 

Section 85.71 states: 

If an employee, while wor<1ng outstde the terr1t~r1ll 
limits of this state, sJffers an ~nJury on account 
of which be or 1n the event of n1s death, his 
dependents.'~Jld have oeen entitled to the oenef.ts 
provided by this chapter had such 1nJury occurred 
within this state, such eAployee, or 1n the event 
of his deato resulting from sucn 1nJur., his 
dependents shall be entltled to the oenef!tS 
provided by this chapter, provided that at the t!:.e 
of such inJury: 

l. Bis 
this state, 
business in 

employ::ient :s pr1nc1?a!! y :ocal!zed !n 
tnat 1s, 01s emplo7ec has 3 place ~f 
cn1s or some o tnec st~te 1nd he r eg ularly 
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works in this state, or if he 1s do~iciled in this 
.;tate, or 

2. He is working under a contract of hire made 
in this state in employment net orincipally localized 
in any state, or 

3. Re is working under a contract of hire made 
in this state in employ:nent principally localized 
in another state, whose wo-~ers' compensation law 
is not applicable to his employer, or 

4. He is working under a contract of nire made 
in this state for employment outside the Jnited 
States. 

An employee is enti~led to compensation for any and all 
personal injuries which arise out of and in the course of the 
effiployment, section 85.3(1). 

Iowa Code section 85.61 defines the terms "worker" or 
"employee• as a person who has entered into the employment or 
works under contract of service, express or implied, or apprentice 
ship, for an employer. 

Claimant has the burden of showing an employer-employee 
relationship. However, once a claimant has established a prima 
facie case the defendant then has the burden of going forward 
with tne evidence and overcoming or rebutting the case made by 
claiMant. The defendant must establish an affirmative defense, 
such as independent contractor, by a preponderance of evidence 
Nelson v. Cities Service Oil Co., 295 Iowa 1209, 146 N.W.2d 261 
(1 967 ). Sho~ld it be found that claimant has made a prima facie 
shc*ing that he is an employee it will be incumbent upon the 
detendant to establish by a preponderance of evidence that 
claimant is an independent contractor. 

The Iowa Supreme Court has recognized fi·,e factors in 
jetermining whether or not an employer-employee rel3tionship 
exists. (1) The right of selection or to employ at will. (2) 
Responsibility for the payment of wages by the employer. (3) 
The right to discharge or terminate the relationship. (4) The 
right to control the work. (5) Is the party sought to be held 
as the employer the responsible authority in charge of the work 
or for whose benefit the work 1s performed. The court has also 
looked to tbe intentions of the parties, but this criteria is 
viewed only in conjunction with the above criteria and serves as 
an aiding rather than a determinative element. Id . 

The following are the recoqnized tests for an independent 
contractor: (1) The existence of a contract for the performance 
by a person of a certain kind of work at a fixed price; (2) The 
independent nature of the person's business or of the person's 
distinct calling; (3) T!le person• s employment of assistants with 
the right to supervise their acti·1it1es; (4) The person's 
obligation to furnish necessary tools, supplies and materials; 
(5) The person's right to control the progress of the work, 
except as to the final results; (6) The time for which a person 
is employed (7) The method of payment, whether by time or by 
job, and (8) Whether the wock is part of the regular business of 
the employer. Id. 

ANALYSIS 

Claimant has met his burden in proving that the state of 
Iowa has jurisdiction to determine whether or not he is entitled 
to benefits. The only paragraph of 85.71 that could apply to 
cl ai.JTl4nt is paragraph number one. Claim4nt indicated that he 
r~sides in this state and regularly works i n this state for 
defendant. 

The greater weight of evidence indicates that claimant is 
not defendan t's employee, but an independent contractor. The 
defendant and claimant have a very specific contract that 
clearly indicates the parties' intentions of making claimant an 
independent contractor. such a contract is not controlling, but 
is one factor which may be looked at in determining whether or 
not an independent contractor situation exists, As indicated by 
claimant, he furnishes the tractor and safety equipment that is 
required. Claimant gets paid by the mile ( the shortest distance), 
but is responsible for operating expenses as well as deciding 
which route he wishes to take. Claimant disclosed that he could 
choose when to deliver Just as long as the shipment was received 
by the delivery date. Claimant also disclosed that he could 
hire other people to help him, but such expense was his. These 
factors clearly indicate that claimant is, i n fact, an independent 
contractor, 

FINDINGS OF FACT AND CONC~~SIONS OF LAW 

WHEREFORE, based on the evidence pr~sented and the principles 
of law previously stated, the following findings of fact and 
conclusions of law are Made: 

FI:-!DING l. The contract enter~d int-, oy c.!.a1:nant. and defendant 
was executed in the state of Indiana. 

FINDING 2. Claimant is domiciled 1n ~he state of Iowa. 

F INDING 3 . Clai,nant regularly works for dafendant driving 1n 
the state of Iowa. 

FINDING 4. Claimant r&ce1ves his instructions and other business 
ma1i at his residence here in Iowa. 

CONCLUSION A. The state of Iowa has Jurisdiction to determine 
if defendant is liable for workers' ccmpensation ben&fits • 

FINDING 5. Claimant gets paid by the shortest mileage from one 
point to another. 

FHIDING 6. Claimant furnisnes the tractor he drives and his 
safety equipment. 

FINDING 7. Claimant is responsible for the ~~intenance of his 
tractor and oper~t1ng expenses. 

FINDING 8. Claimant decides when he is going to drive and his 
route. 

FINDING 9 . Claimant can hire assistants, but is responsible f1r 
their expenses. 

FINDING 10. The contract claimant entered into states claimant 
is an independent contractor. 

FINDING 11. Claimant is an independent contractor. 

CONCLUSION B. The greater weight of evidence indicates that 
cla1JDant is an independent contractor and not defendant's 
employee. 

T~EREFORE, IT IS ORDERED that claimant is to take nothing as a 
result of this action. 

Costs of this action are taxed to claimant. 

Signed and filed this 11Tuday of December, 1984. 

1D ~~t P- /) · , -1-
DAVIDe. LIN~ 
OE?UTY tNDUSTRIAt COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONEa 

DONNA J. BAKER, 

Claimant, 

VE .. 

IOWA DEFARfMENT OF 
TRANSPORTATION, 

Employer, 

and 

STATE OF IOWA, 

Insurance Carr i er, 
Defendants. 
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This is a proceeding in review-reopening filed by Donna J. Baker, 
claimant , against the Iowa Depart,nent of Transportation, employer, 
and the State of Iowa, insurance carrier, for benefits as the 
result of an alleged injury on July 1, 1981. The matter wa.; 
heard betore the undersigned on September 12, 1984. It was 
considered fully submitted at the conclusion of the hearing. 

The record consists of the testimony of cla imant; and joint 
exhioits A through M. 

ISSUES 

At the time of the hearing the parti~s stipulated that the 
claimant 's rate of compen~ation 1n the event of an award is 
$138.68; that the claimant did receive an inJury on July 1, 
1981; that the claimant returned to wor k following the injury on 
July 20, 1981 and then wa • o:f work again from July 28, 1981 to 
August 12, 1981. The parties furth~c st i pulated th;1t all 
healing period benefits have been paid and, thus, the issues to 
be resolved at this hearing are •wnether oc not tnere is a causal 
relationship between the injury and the disability upon which 
this claim is based and the extent, if anJ, of permanent part1al 
disability to which the claimant is entitled. 

EVIDENCE PRtSENT£D 

Claimant, age 38, testified that 3he :ns been married for 16 275 



l years. She had three children as a result of this marriage, all 
of whom are minors. She advised that ner nusband 1s unemp:01ed 
due to a disability resJlting from polio at a young age. She 
said that he was last gainfully employed 1n 1982. 

Claimant testified that she is a graduate of high school. 
She also said that she obtained a license in cosmetolo1y 1n 1974 
Claimant stated that she has never practiced cosmetology and d~d 
not believe at this time that she could due to the nature and 
extent of her 1nJur1es. 

Claimant testified that she recei~ed an 1nJury on J J ly 1, 
1981 when she was working as a toll t~ ker at a bridge crossing 
the Mississippi River in Clinton, Iowa. She received an inJ Jrf 
when an intoxicated driver struck the toll booth in which she 
was housed. She said she was taken to the hospital by coe~ployee ~ 
where she was examined and released. She said that sne was 
suffering at that time from a severe headache and soreness over 
her entice body. She was off work for some time and then 
returned for approximately two weeks, but continued to suffer 
oroblems. She was again off work untll f,ugust 12, 1981. 
Although she continued to suffer pain, she worked in the toll 
booth until December 1982 when the state of Iowa decided to no 
longer collect toll across the bridge and she was, therefore, 
laid off. 

Claimant testified that pcioc to the injury of July l, 1981, 
she did not have any problems with her cervical are~ or pain in 
her shoulders. She stated that she has had continuous pain 
since the date of the iniury and presently needs he : p getting 
dressed and has several physical restrictions imposed upon he~ . 
She said she continues to take medication to help control pain 
in her neck and shoulder. She advised that the amount or degree 
of pain is relative to the level of activ ities wh1c n she performs 
during the course of the day. Claimant said she continues ~o 
requ~re physical ther3py on occas1nn to ne1 p relieve ~erv1cal 
and shoulder pain. 

Claimant testified that she ha~ 1n t ~e ~~st bee, err.plo1ed in 
a furniture factory where she sewed cus ,1ons ; sne has been a 
waitress and a farm worker. She stated t~at she does not 
believe she could perform any of those act1v1t1es at the present 
time. She stated she has sougnt employment but has been ~nable 
to find any. She indicated that she would like to become 
employed and that if she had a job offered she would attempt to 
do it and work around her limitations. 

Claimant's deposition was submitted into the record as 
defendants' exhibit H. In that deposition claimant goes into 
greater detail concerning the circumstance·,; o( nE:r inJury and 
the complications which resulted therefc am. Cla imant was quite 
candid 1n explaining the types of probl?ms which she suffers a~ 
a result of her injury. Claimant described her pain as inter
mittent and said that some times she was better than at other 
times. She indicated that she suffers most when she uses her 
left arm for repeated motion or lifting obJects. She outlined a 
number of activities that she could do prior to the injury which 
she can no longer do. Claimant also explained that she continues 
to do a number of activities even though they cause her pain 
simply because she refuses to succumb to the pain. In addition, 
claimant explained in considerable detail nee efforts t o find 
~mployment. Claimant has been to numer ous l ocations seeking 
employment and indicated that she would attempt any JOO which 
was of~ered to her. She believed coat shP. would be able to work 
even ~ith the pain since she was able to do so with the defendant. 
after her injury. 

Ms. Hirshberg stated that jhe 1r.c~rviewed the cla~nant 
initially for apout an hour and a hal~ and also di~cussed with 
her thP. results of ner study. Ms. Hirshberg indicated tnat she 
believed claimant had an excellent desire to return to woe~ and 
w~s impressed by her motivation anu desire to do so. 

Exnibit Fis a letter dated May 21, 1984 to claimant's 
attorney from Eugene E. Herzberger, M.D. In that lattec er. 
Herzberger reports that he examined the claimant in ~wY of 1964 
and confirmed the presence of disc degon~ration at L4-5 anJ CS-6 
and Co-7. He indicated that these r.hanges were no~ pr-sent on 
x-rays taken immediately after the in,ur. and tnus conci Jde~ 
that the cause of the disc degeneration was the accident. He 
i ndicated that the disc degeneration created a disability of 
approximately 15 percent of the body as a whole. Exh1oit G is a 
letter from Dale H. Weber, M.D., which indicates that ne orescribed 
a TENS unit for claimant because of the oa1n involved as a 
result of the disc degeneration in t ne c~rv1cal spine. In a 
letter dated April 5, 1984 to claimant's counsel from John M. ~'Shea, 
~.D., Dr. O'Shea stated that claimant's main complaint had been 
pain following the use of her arms for any lenqthy per1oc of 
time. He stated that 1t would be difficult to arrive at a 
quantitative degree of impairment because the injury involves 
pain with use and after use of her arms. He did indicate, 
however, th9 t any employment which would involve significant use 
of the upper extremities would be out of the quest1cn for 
clai~ant. · 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of JJly 1, 1981 is causally related 
to the disability on which she now bases her claim. Bodish v. 
f1scher, Inc., 257 Iowa 516, 13) N •. ~.2d Sl:i7 ( 1965) . .,indah1 v. 
L. o. BoQgs, 2.36 rowa 296, 18 •;.'.-i.2d c07 , :,45 ) . A poss16iL.t/ 
.s insufficien~; a probabilit1 1s necessa~ f - Burt v. J onn Deere 
;~aterloo Tractor Works, 247 towa 631, 73 :s. ,1.2d 7:!2 11955). The 
ouestion of causal connection is essP.nt1al~v w1th1n t he domain 
of expert testimony. Bradshaw •;. Io•_.a 'le':nl)dl:t Hos;atal, 251 
Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical e~1dence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 6~1, 73 N.W.2d 732. The opinion of experts need not"""be 
couched in def1n1te, positive or unequivocal language. Sondag v. 
FP.rris Hardware, 220 N.W.2d 903 (Io~a 1974). However, the 
expert opinion may be accepted oc reJected, in whole or in part, 
by the tr 1er of fact. Id. at 907. Further, the "'eight to be 
given to such an opinion is for tne finder of fact, and that may 
be affP.cted by the completeness of the pc ~~ise given the expert 
and other surrounding circumstances. Bod1sh, 257 towa 516, 133 'i.W.2d 
oc., r- - , Musselman v. Central Telepr.one Co., 261 r -., -,a 352, 

(1967). 
Functional disability is an element to be considered 1n 

determining industrial disability which .s the reduction of 
earning capacity, but consideration must alsc be given to the 
injured employee's age, education, qualif.cations, experience 
ar.d inability to engage in employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 rowa 1112, 125 :-i.~.2d 251 
(1963). Barton v. Nevada ?oult~y, 253 I,:iwa 285, 110 t->.W.2d 060 
( 1961). 

A finding of impairment to the bcdy as a whole found by a 
medical evaluator does not equate ta industrial disab1l1ty. 
This is so as impairment and disability ace not identical terms. 
Degree of 1ndustr1al disability can 1n face be much d1ffere~t 
than the degree of impairment because in the first i nstance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and disability can rarely be found 
without it, it 1s not so that an industrial disability is 
proportionally related to a degree of 1mpa1rment of ood1ly 
function. 

Pamela Hirshberg testified by way of Jeposition which was 
submitted as joint exhibit I. Ms. Hirshoerg testified that she 
is employed by the International Rehabil1tat1on Associates ~s a 
vocational rehabilitation counselor. She outlined her education 
and work experience and indicated that s he i s a certified 
rehabilitation counselor. Ms. Hirshoerg testified that she took 
a history of the claimant which included her educational background, 
prior work experience, vocational interests and medical limitations. 
Ms. Hirshberg stated that she utilized this information through 
a computer system to arrive at the types of jobs for which 

factors considered in determ1r.1ng industrial disability 
include the employee's medical condition prior to the 1nJury, 
after the injury, and present conJ1tion; the situs of the 
inJury, its severity and the length of healing period; the work 
experience of the employee prior to t he injury, after the inJury 
and ~otential fer rehab1l1tation; the employee's qual1ficat1ons 
intellectually, emotionally and physically; earnings ?Cior and 
subs~ ~uent to the injury; and age, education, motivation, and 
funct{onal impairment as a result of the injury and i~ab1lity 
oecause of the inJury to engage 1n employment for which the 
employee is fitted. LOSS of earning s c aused by a Job transfer 
for reasons related to the in ju ry i s 3lso r ele•! art. The se are 
matters which the finder o f fact cons1Jers coll ectivel y in 
arriving at the determination of the degre e o f industrial 

claimant would be presently suitable. Deposition exhibit 3 
attached to the deposition contains a summary of the information 
obtained by Ms. Hirshberg and the conclusions she reached as a 
result. There is an extensive list of potential employees 
included in the exhibit. It was Ms. Hirshberg's opin~on that 
claimant would be able to perform the various Jobs listed on the 
exhibit. 

Also included 1n the deposition was the ~ttached exhibit: 
which contains a statement of 3ctivity l 1m1t3taons imposed upon 
the claimant by her phys~cian. Accord 1n~ t? that document, 
claimant, in the course of an eight hour wo rK day , would be able 
to stand or walk from zero to two hour s 3t a t i me fo e a total o t 
two to fou1 hours durin~ the course o f t~e J a). She ~oul d 
l1~ewise be able to sit in one posit io n z~ro t o two hours fo r 3 
total of two to four hours during tne dav. A lifting l .m1t o f 
ten pounds was established. It is ind1caced that the claimant 
should not become involved in repeated grasping with her hands, 
no pushing or pulling and no fine manipul ation. There was ~o 
restriction on claimant's ability to operate foot controls 1n a 
repetitive manner. The form states tnat c laimant was limited to 
occasional bending, kneeling, climbing and squatting. There was 
an environmental restriction whicn indic ated that claimant 
should not be exposed to cold ?r damp weather. The doctor 
indicated that c laimant woul d nev e r be c~lieved o f the restric tions 
imposed. 

disability. 

There are no weighting gu1del1nes ~hat ace indicated for 
each of the factors to oe consid~red. The re ac e no gu1del1nes _ 
which give, for example, age a weigh t ed valce o f ten ?ercenc of 
total, education a value of fifteen per cen t o f total, moti vation 
- five percent· work experience - t hi rty ?ecc ent, etc . Neither 
1s a eating of.functional impairment entlt~ed to w~atever _the 
degree of impairment that is found t o be conclusive that 1t 
directly correlates to that degree o f industrial disability to 
the body as a whole. In otner words, there are no formulae 
which can be applied and then added up to d~term1ne the degree 276 
o f industrial disability. It theref ore ~ecomes necessary for 
tre deputy or commissioner ::.o draw upo n pr ior experience, 
general and speci alized ~nowledge co ~a ~e t ne finding with 
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regard to degree of industrial disability. See B1rm1ngham v. 
?1restone Tire & Rubber Company, II Iowa Industrial Comm1ss1oner 
~eport 39 (1981 ); Enstrom v. Iowa P~blic Services Company, II 
Cowa Industrial Comm1ss1oner Report 14 2 ( 1981); Webb v. Lo•re:jov 
:onstruction Co., II Iowa Industrial ~omm1~s1oner Report 430 
(1981). 

ANALYSIS 

Claimant has prevailed on the question of causation. As 
;efendant ?oints out 1n its br 1ef, the primary issue in this cuS'! 

is the extent of d1sabil1ty. Defendants contend that the 
jisab1l1ty does not exceed the functional impairment of 15 
percent of the body as a whole. Claimant argues the LnJury has 
"a very marked effect on her ability to earn an income," but 
candidly concedes that she 1s employable. Claimant was, in 
fact, candid throughout these proceedings about the effect of 
the injury on her activities. 

Claimant's motivation and desire to return to the work force 
even with her lim~tat1ons 1s 1mpress1ve. The record demonstrates 
that she sincerely desires to work and can do so 1f employed ;, 
a position which can accommodate her special needs. Claimant is 
apparently intelligent and has shown success in vocational 
training. Her age would not appear to adversely affect her 
employability and was considered to be an advantage by the 
✓ocational expert. 

Claimant did not suffer pain in her neck, shoulders and arms 
priur to her 1nJury. Since the 1nJury she has been bothered 
~onstantly to some degree, dependent upon the extent of the 
jay's activities. Claimant was a l~ng time recovering from her 
injuries, notwithstanding her relatively short time off work. 
Sne has been restricted 1n many of her daily activities. 

The doctors have established severa1 restrictions on claimant 
including a ten pound weight restriction. She is unaole: to ~ork 
where she would be required to ra~se h~r arms above her snoulders. 
Jobs requiring repetitive motion ot the arms would also be 
illadvised. Fortunately, claimant does have prior work experience 
which gives her transferrable: skills to other lines of work. 
Claimant was laid off her Job with defendant for economic 
reasons, not because of her inJury. There are a number of 
positions claimant could fill today 1f jobs were available. The 
vocational expert set forth a large list of possible employees. 

This is a difficult case to assess. On one hand, claimant 
is well motivated, intelligent, experienced 1n a number of areas 
and capable of performing a variety ot Jobs. On the other hand, 
she has a persistent physical cond1t1on, easily aggravated, has 
d1l1gently searched foe but been unable to find employment and 
.s restricted 1n hPr physical activ1t1es. Her inJury clearly 
affects her ability to earn income in the future. On the facts 
uf this case, claimant has proven an 1ndustr1al disability of 35 
percent. 

FINDINGS OF FACT 

WH EREFORE, IT IS FOUND: 

1. On July 1, 1981 claimant receive:d an inJury while at 
work. 

2. As a result of the 1nJury, claimant suffered cervical 
1isc protrusions and develooed arthritis in tne cervical spine. 

3. As a result of the inJury, claimant has moderate 
permanent physical restrictions such as ~he amount of weight she 
can lift and number of times she can bend during the cou:se of a 
day 

4 • 
1981 and 
per i.od. 

Claimant was off work from July 1, 1981 to July 20, 
from July 28, 1981 to August 12, 1981 for healing 

5. Claimant has been paid all healing period benefits due 
her. 

6. Claimant 1s intelligent and well mot ivated to return to 
woe~. 

7. Claimant was laid off by defendant 1n December 1982 for 
e~onom1c reasons. 

8. Claimant has a high school education and is a licensed 
cosmotolog 1st. 

9. Claimant has a number of transferrable job skills. 

10. Claimant continues to suffer pain in ~er arms, nee< and 
shoulders following certain kinds of acc1v1ties. 

11. Claimant 1s hone:st and candid ~bcut the nature and 
extent of he~ disability. 

12. Claimant intends to return to work as soon as she can 
find employment which will accommodate her pnysical restrictions. 

13. Claimant has made a sincere and d1l1gent effor~ to find 
employment. 

14. Claimant's rate of compen~at1on is $138.68. 

15. Claimant has paid medical expenses of $314.53. 

CONCLOS !,)NS OF LA,i 

rHEREFORE, IT IS CC~CLUDFD: 

Claimant has proven by a preponderance of the evidence that 
there 1s a causal relationship between her work inj~r{ and the 
disability upon which this claim 1s based. 

Claimant has proven by a preponde:ance of the e~idence that 
she presently suffe:s an industrial disabilttf of th1rty-fi,e 
(35) percent of the body as a whcle. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay unto claimant 
one hundred seventy- five (175) weeks of compensation at :he rate 
of one hundred thirty-eight and 68/100 jollars ($138.58) per 
week commencing August 12, 1981. Al 1 ,:i.:crued payment:; shall be 
made in a lump sum. Interest shall acc:ue from December 9, 1983. 

IT IS FURTHER ORDERED that defendants 9ay unto cla1mar.t 
three hundred fourteen and 53/100 dollars ($31 4 .53) as re1mbur5e
ment for medical expenses. 

Costs of this action are taxed to the defendants. 

Defendants shall file a final report w1t~in thirty (30) d~ys 
follo•~1ng payment of this a ware. 

Signed and filed this /3, t.h. day of Cecembec, 1984. 

,.--- ,c; /l'r I 
~; ~~- J ,:: I 
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This matter c~me or, for he3rir,g at the Bicentennial Building 
for Scott County, in Dlvenport, Iowa, or, December 22, :983 at 
.,hich time the recor-3 11ls closed. 

I\ review of the commiss1orier's file reveals that an employers 
first rdporc of injury ~a~ fil ed ~n \pcil 28, 1982. A memorandum 
of agc~ement calling for the pay11ent of $351.06 1n week:y 
compensation was filed on 1ay 1, 1902. 111 ad::it1on to the 
,ieali.ng period #hich has ~een ;>~id to :3ate, 3 perman"r t ?art1al 
:3isab1l1ty co the ext1nt of r1ine percent of the body l& l whole 
;'las been pa~d by t;'le 1efendants. 

-:'he re::or1 cvnsists o: the testi11?ny of the c!ai11a11t; 
cl31~aut's ex;'libit l; a~d d~fendants' exhibits A, a an1 C. 

ISSUES 

The issues for de termir,a t ior, 3re: 

l) 'iihether there is a causal ;;ormection bet~een the 1nJury 
and t;'le disability; arid 

,) Whet~er claimant is entitled to :J11pensat10~ for ?Prmaner,t 
oactia: disability; 
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l STATCMENT OF THE EVIDENCE 

Claimant, age 24, is married aud has 110 children. He 
testified that he has lived ir1 Ill1no1s all his life. He worked 
three years as an lpprentice ironworker and OP.came a journeyman 
in 1981. He testified that his Jobs as an ironwor'<er are 
obtained through the u111on hall met~od of selection. Cla1~ant 
testified as to the work which is 1one by 1r1 ironworker, ir,cludiug 
putting reinforcing rods 1n concrete cor1struction and moving 
'!lachir1ery. Claimant also stated that some ~igh climbing is done 
by ironworkers and that the highest altitu3e he has reached is 
1400 feet installing a radio tower. ~e testified that the tools 
required by an ironworker weigh fro'II sixty t o seventJ-five 
pounds, and are carried on a belt. He stated that he ord_narily 
had to lift up to 185 pounds with other employees. He considered 
hi1.iself and all ironworkers 111 exce' lent physical condition an.:1 
testified that he had no prior physi=al problems. 

Claimant testified that on ,pril 5, 1982 he fell over ~ 
plank on the upper floor of the building, falling backward onto 
a beam. He stated that he had immediate pain in his lower bac'< 
with numbness down his legs followi~3 the fall. He has beer1 
treated by Raymond w. Dasso, M.O., and Robert J. Chesser, M.O., 
and has had no surgery performed upor1 ~im. Claimant testified 
that he last saw Or. Dasso and Dr. Chesser eleven months prior 
to the hearing. At the time of the hearing, claimant complained 
that he had the same type pains as when he was working. He was 
unemployed at the time of the hearing. He complair1ed that the 
lower right side of his back hurt. He indicated that his back 
did not hurt as much when he was not work1r1g. He testified that 
ne takes conservative self-administered treatments of baths and 
rest. He was taker1 off temporary total disability on September 
24, 1982, but had not be~r1 advised by any doctor that he could 
return to work. He testified that he returned to work on his 
own the last part of October 1982 bec1use he needed the money. 
He had a job repairing bridge girders aud continJed to wor'< up 
through Christ~as of 1qa2. He went back to work for one week in 
April 1983 doir1g work involving t~e 111stlllation o f a prefabricate:! 
metal building. He did some heavy lifti·1g. 

He testified that in June of 1983 he worKed one lay i·, a 
similar activity. In October or 'love'llber ?: :,83, cla1mar,t 
wor'<ed for four weeks 3etting cor1crete for a ban'< and was 
involved in no climbing. He had not wor'< 0 <i between 'lovembec 
l98J and the date of thP. hearing 1oecember 1983). 

He testified that in addition to the medical doctors :1oted 
dbove, he has seen Dr. Gerl•man, 3 cni.oJractor, who is also his 
father-in-law. 

Claimant testified he hurt "tis back char,ging a tire and felt 
pain in his low back 1nd right leg lt t~at t1~e. This activity 
had nothing to do w1th work. Claimant indicated· th3t he .ias 
pr1sently 0n •Jr,o,r.o ''>'-'m~'lt comoensatiou all'.! since the in• ·H'" ... 1 
not had ar1 opportunity to either cli~b ~igh or carry a full belt. 
He said that he has done •1ery littl<? ben-lin'J or ,-11eel i11g a:1ci at 
wor'< has done no bending '>r kneelu,3 on bcij3e dt:!c'<1ng. He 
stated that he did not thir1k he could 'lar1dle eight hours of work. 

Evidence was produced cor1cernin3 some old football injuries, 
but these were to the knee rlther thar, to the back. 

On cross-examination, claimant testified that he received 
his first treatment from hi3 f1the•-in-law in ~ay of ,982. 
Claimant testified that he refused a myelogrlm b1 Dr. Dasso. 
Cla.mant testified that he calls the ur11on hall for work two or 
three times a week and has never refused a JOb through the union 
hall. He stated that his weight limitations are self-imposed. 
He testified on cross-examination that De. Chesser told him he 
could return to work as of October a, 1982. Claimant testified 
that he has quit all recreational weight l1ft1ng activities. He 
testified that when he has been working, ~e has uot missed ar1y 
part of a working day and has wor~ed overt i me. He indicated 
that psychological tests have been tak e r, since the ir1jury 
indicating that he had no significar1t reactive psychological 
problems. He stated that his pain is relieved when he takes a 
hot bath and prescribed drugs. 

He stated on redirect examinatior1 that he didn't play 
softball anymore and stated that he had periodically lifted 
weights and that he is not confident at present in lifting 
weights. He does not rur1 or jog. He stated that before the 
ir1jury he was an excellent ~w1m~ec lnd that he has not done that 
well since he has pain ir, his back. He stlted that he o1akes U? 
two or three times in the r1i')ht as l result of pain. Claimant 
1nd1cated that he quit the l since the inJucy and he has also 
J1scontinued his running and J:>gg1ng. 

Th<? medical r<?cords ind1cat? u, this ; Jse th,t c laima"'\t h ad 
cr,eo 1nJuries which wee"! 1r,c~rred wh1l~ ea 3a3:ng ir1 sports 
activities in high school. '!'her? is no thir,g in the records to 
111d1cate that any of h is i<r,ee in Juries ,re o1ork re l 1ted. 
: laimant had surgery on his Kr,ees in 1974 and 1975. 

work shortlv. He indicated that claimlr,t had re.r1juced_h13 , 
lower back ·

1
n :;eptember 1982 while chan<;u1g a tire on his ".'1fe s 

car. some osychological problems ~er~ suspected, but testing 
revealed cl;imant was r1ormal ir, this ce~ar1. 

On September 24, 1982 claimar1t was rated a~ r,1ne .percent of 
the body as a whole. Ira November 1982 Dr. ?~sso indicated 
claimant had fifteen to twenty percent d1sa0il1ty. Dr. Dasso 
was reluctant to give this ratill'J inasmuch ,;:; a -nyelogra'II had 
not been performed. tn December 19a2 Or. Oa-;so ir,d1cat~d t'iat 
,::laimaut had a fifteen to tw~r;ty percent J1sab1l1ty. 

o Chesser testified by way of deposition in this =ase and 
his t~~timony 1n this regard is enl i-3hten1ng: 

Q. Let me stop you there 1f I m1qht. _ Is what you 
are indicatiug that based upon your findings and 
the physical examination 011 Sc?tembec 24, 1982; 
there was disclosed some restriction of motion. 

I\.. Correct. 

Q. And based upon that primary 
that as of that exam, that date 
percent permanent impairment of 

A. Correct. 

factor you felt 
he had a nine 
the whole man? 

0. You go on in your report to 'llakeh mhentio~eonft aof 
15 oercer1t figure which you say wit t e ex. 
his.symptoms and the way he presents ~oday 15 would 
be moro realistic considering his limitation. 
"Howev;r, 1 do not feel that this ls a true repre
sentation since the patient ha? ~ee!1 do:~~ we~l :nd 
Just recently reinjured h1msel.. ~hat .o . yoJ ::an? 
by that part of that 3enter1c~ that I n 1~e Just .. ad. 

A. Part of his presentation that da/, I t~in'<, was 

acuto flareup and did not rt?resent really l. 
- _ ' - b"l vou krow vou nave chron1c long-term 11sa 1 1ty. . 1 

, • 

tho changir1g of the tire aggrivated hi3 back _ 
- · d ho was havir,J some acute pain which he 
,,ymptoms an - - · I 
did not experi.?nce prior to dnngu1g t!'t:it tire. 
guess it's my attempt to trJ to so7t througn what 
would be acute symptoms or acute f1ud1ngs versus 
wha~ I felt to be more chronic f111du1gs. There o1as 
r~ way that I could do that on that jay. 

Chesser went on to indicate that clJi~ant 
per'!lanent partial 1'lloair'!lent. 

had a nine 
or. 

percent 

d th o_ f~ctors included ir1 ~is determi-
or. Chesser indicate a 

~ation of impairment. 

Q. What I guess what's uncl 0 ar to '!le, Doctor, 1s 
what the -- if the injury 1s a strain, soft tissue 
inJury, what is the opinion of permanency based 
upon? What physiologically has occurred to '!Ilk~ 
that a permanent condition 1s opposed to on7 which 
with proper physical conditioning and ex2cc1ses, 
weights, and the like perhaps for a period longer 
t!'tan the month of AugJst and couple of weeks in 
September tha: your efforts entailed? 

A. No. I guess based 011 organic or objective data 
as far as like x-rays, bone scans, KT scans, E'IG, 
there would be nothing that l could see that would 
indicate permanent deficit. 'ly opinion as to the 
per'llanency was based on his unchanging symptoms 
after givu,g him a trial with physical therapy. 
Again it's relying on his subJective respon~e that 
hP. is continuing to have pain and then l6ok1ng at 
the amount. of limitations that he has when I . 
examine him before he reports that pain. That 1s 
what I based my opinior1 of permanency on, but there 
is no -- I could not document the specific bone 
abnormality or specific nerve da'llage to account for 
that in terms of unchanging symtoms. 

APPLICABLE LAf/ 

1. Sections 85.3, 85.20 and 86.17 cor,fer jurisdiction on 
this 3gency in workers' com9er sat1or1 cases. 

2. ay filing a memorandum of agreement it is establishe~ 
that an employer-employee relat1onsnip ex1stP.d and that c lai'lla~t 
sustained an injury arising out o f and 11, the course of employ 
'!lent. freeman v. Luppes rransport Co., 227 N.ll.2d 1~3 (Iowa 
1975). This agency cannot set this memorandum of agreement 
asi-:le. Whitters , sous, Iuc. v. ~• 180 "Ltl.2d 1~4 ( lowa 

1970). 

J. The claimar,t has the burden of prov1ng
98

b
2
y _a prepo~i~rarace 

of the evidence that the 1nJury of April 5, l 1s causa ~ 
related to the disab1l1ty on which he now bases his claim. 
Bodish v. fischer, Inc., 257 Iowa 516, 133 N.tl.2d 867 (1965) • 
Lindanl v. L. O. Boggs, 236 Iowa 296, _ l~ 'l.W. 2d 607 (1945 ) · A 
oossibility is insufficient; a probab1l1ty 1s necessary. . , 2d 
Burt v. John Deere Waterloo Tracto r ~ocks, 247 Iowa 691, 73 ~-~-
732 ( 1955). The question of c ausal connection is essentially _ 
within the domain of expert testimony. Bradshaw v. too1a 'lethodiS

t 

Hosoital, 251 towa 375, 101 'l.tl.2d 167 ( 19b0 ) . 

After his inJury claimant was seen by Ray'llond w. Dasso, '1.0., 
who indicated that claimanc may have had a protruding inter
•1ertebral disc. X-rays were takert on 'lay 4, 1982 wherein it is 
1r1dicated that claimant hdd chronic L5 cadiculopathy due t o a 
protruding disc. A CT scara of the lumbar spine was negative. 
I/hen physiotherapy and other methods of treatment were proving 
unsuccessful, claimant was sent to Robert J. Chesser, M.D., 3 

?hysiatrist, who evaluated the claimant and indi caced that ~e 
could find nothing specific to ir~1cate radiculopathy or neucologici 
involvement. Treatment by bo th phy3 icians cor,tinued aud i r1 
Seotember of 1982 Dr. Chesse r i nd i c ated t "'\a t cl aimar,t had been 
-Jo ing well and had antic ipit0 d th a t cl a1:r.aa t ..,ou l d c0 tucn to 

4 • 
section 85.34(1 ) code of Iowa pr ovides for the payment 
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of healing period compensation. BEPORE THE IONA INDUSTRIAL COM~ISSIONER 

5 . _ Punc~ional disability is an elemer1t to be considered in 
de t e:mining industrial disability which 15 th~ reduction of DAVI~?. BITTERMAN, 
7a:n 1ng c a pacity, but consideration must also be given to the 
1nJu~ed 7m~loyee's age, education, qual i fica t ions, e xperience Claimant, 
a nd inabi lity to engage in employment for which he is fitted 

Plle No. 715114 

Olson v. Goodyear Service Stores, 255 Iowa 1112 1121 125 N·w 2d vs. 
251,257 (1963). ' ' , .. 

~ R B I T R A T I O ~ 

0 E C I S I O N 
ANALYSIS 

B~sed o~ the fo r egoing principles, 1t 1s found that claimant 
s~sta ~n~d his burden of proof that he sustained industrial 
d i s~bil1ty to the b~dy as a whole as a result of the injury of 
Apr il 5, 198~. Cla~mant_is a young man, having been an iror1worker 
for all of his working life. He has no prior ~ed 1cal problems 
to s pea k of, s a ve some athletic knee injuries. He has a high 
paying, ~ourly job and has worked for the little time which was 
made avai l able to him since the injury. One suspects that the 
absence f:o~ work wa~ generated by economic conditions rathe~ 
than the inJury (claimant ' s position) or lack o f motivation 
!employer's posit~on).

1 
Based on th~ principles enunciated, it 

is clear that claimants permanent partial disab i lity is fifteen 
perc7nt of ~he ~ody as a whole. Claimant's youth forecasts a 
d i fficult life if heavy work is pursued, particularly lifting. 

As regards healing period, it is found that claimant should 
?:le .compensated an additional period of healing period compensation. 
This period (September 24, 1982 through ~ctober 8, 1982, or 2 
l/7_weeks) represents payment through the first time that 
claimant was able to return to work. 

l. 
l'J82. 

2. 
work . 

PI~OINGS OP r~CT 

Claimant was e11ployed by defendan: employe~ on April 5, 

Claimant hurt his back when he fell onto an "I" beam at 

_3. Defend~nts filed a memorandu~ of agreement concerning an 
April 5, 1982 lnJury. 

4. 
extent 
resul': 

Cla~mant sustained permanent partial disability to the 
of f i fteen percent (15%) of the body as a whole as a 
of the inJury of April 5, 1982. 

5. Claimant's condition reached significant stabilization 
on October 9, 1982 whereby he was able to return to work. 

CONCLUSIONS OF LAW 

1 . This agency has jur isdication of the parties and the 
subject ma tter . 

2. Cla imant was employed by the employer on Apr il 5, 1982. 

3 . Claimant sustained an injury arising out of and in the 
course of his employment on Apr il 5, 1982. 

~- De f end a n t s will be ordered to pay 
additional t wo and one- seventh (2 l/7) weeks 
compensation at the ra te of three hundred 
dollars ($351.06) per wee k . 

unto claimant an 
of healing period 
fifty-one and 06/100 

ALUMINUM CO~PANY OP AMERICA, 

Employer, 
Self-Insured, 
Defendant . 

.. , ........... r ... , 
... Ir..- •~ .. -·~· 

INTRODUCTION 

This matter came on for hearing at the Bicentennial Building 
1n Davenport, Iowa, on December 22, 1983 at ~hich time the 
matter was considered fully submitted. 

A review of the commissioner's file reveals that an 
first report of injury was filed or, November 12, 1982. 
p,yment of compensation was made. 

employers 
No 

The record consists of the testimony of claimant and Larry 
Delf; the deposition of John Sinning, Jr., M.O.; claimant ' s 
exhibits A through E; and defendant's exhibit l through 13. 

ISSUES 

The issues for resolut1or1 ir, this case ace: 

l) Whether claimant's action 1s barred by the statute of 
l imi ta t1ons; 

2) Whether claimant sustained an inJury arising out of and 
in the course of his employ~ent; 

l) Whether there is a causal c?nnection between the injury 
and the disabilty; and 

4 The nature and extent of disability. 

Because the answer to the first issue 1s resolved against 
claimant, the other issues will only be de::ilt with in a cursory 
fashion. 

STATEMENT OP THE EVIDENCE 

Claimant testified that he had oeen ?rr.ployed by ,1coa ~or 
seven years . In March of 1979 he testified that he had an 
injury at the plant. He was operatin; a pneumatic saw and 
stepp~d back and hurt his ankle. Claimant testified that he 
we11t to the medical department where he was eventaully treated 
by E. M. Stimac, M. O. Claimant indicated that he did not miss 
work at that time but did lose time in 1980. Records of the 
,1coa medical department indicat2 chat claimant was treated 
extensively 1n April 1979 for ankle proble11s. Claim::int was 
9iv"'" light duty after seeing a physician on Mar ch 31, 1979. 
Claimant's treatments contu1ued through April 19 i9 and the 
records indicate that on Aprill!, 1979 claimant's outer 
ma:leous was quite s wollen, painful and tender. Claimant was 
seen by Dr. Stimac, and orthopedic cor,sultat1on was ordered. 
Claimant was seen by John E. S1nning, Jr., M.O., an orthopedic 

5. Defendants wi ll be o rdered to pay unto claimant seventy-fivE surgeon, who placed clai~ant in an ankle bcace. The records 
(75) weeks of permanent pa r t ial disability compensation at the indicate that a stress x-ray was taken and that surgery might be 
rate o f three hundred fifty-one and 06/100 dollars ($351.06). necessary at that time. Claimant continued treatment through 
Defendants will receive c r edit for amounts previously paid. the summer of 1979 and the records ir,dicate that he was on light 

ORDER 

IT IS THEREFORE ORDERED that defendar,ts pay ur1to claimant an 
:idditiona l t wo a nd cne-seventh (2 1/7) weeks of healing period 
compensa t ion a t the ra t e o f three hundred fifty-one and 06/100 
dollar s ( $351 . 06) pe r week . 

IT IS FURTHER ORDERED that defendants pay unto claimant 
seventy-five (75) weeks of permanent partial disability compen
sat i on at the r a te of three hundred fifty-one and 06 / 100 dollars 
($351.06) per week . . Defendants will receive credit for permanent 
partia l disabil i ty compensation already paid. 

Costs of this proceeding are taxed against defendants 
pursuant to Industrial Commissioner Rule 500-4 . 33. 

Interest is to accrue in this award from t~e date of tnis 
1ecis1on pursuant to section 85.30, Code of Iowa. 

.:;( 

Signed and filed th is ~ -day of October, 1924. 

CO!'IMISSIONER 

duty. Claimant continued to have p3in through about Labor Day 
1979, as indicated by the Alcoa plar,t records. 

On September 22, 1980 claimant indicated that he had a 
reinjury of his left ankle. This 1n3ury was incurred while 
~laying a father-son baseball game. Claimant had a cast on his 
left foot and was under the care of Or. S1r,ning thereafter . 
Claimant indicated that he lost 43 d3ys of wor~ in 1981 and was 
off a total of 182 days in 1980 and 1982. 

The parties stipulated that the cla imant missed a total of 
225 days because of his ankle problems. It is ::ilso rioted that 
cl aimant had received sici:ness and accident insurance benefits 
for th is period-. 

Cl3imant fell o r, ~he ice in J:ir,uary 1982. He had a lo:,g 
h istory of his ankle giving way and surgery ~as performed ir, 

FebcJary 1982. The surgery perfor11ed was a constructior, of t~e 
l.?teral ligaments of the left 1nkle. or. S1nrdr,g descr ioed :he 
s•Jrgery: 

Surgery was performed at ~er cy Hospitll on Pebruary 
24 , 1982. The surgery performed was 3 reconstructior, 
of the lateral ligaments of the le ft ar,~le. 

Now, in this surgery the piece of bor,e, which 
has been referred to in the records 3S ar, oss1cle, 
at the tip of the lateral :nalleotus I found to be 
attached to one of the important ligaments of the 
ankle, the ligament between the fibul1 and the 
talus. The ossicle of bone had come from the 
lateral malleolus, and by re3tt1c~irig thlt bone to 
its original Stlte ~n t!"lP l3t"rJ.l :nall~olus, ':hat 
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t 
brought the ligament back in to function so that it 
would prevent the instability of cne 3nkle. The 
instability of the ankle means th3t t~e foot wou ld 
twist inward with a mom<?ntary disloc3~io11 occurri,,g 
in the ankle joint because of the lac< of this 
ligament. 

or. Sinning's testimony witd regard to the time restraiuts 
in this case is brought forth below: 

Q. Doctor, is it fair, then, to say, based upon 
your experience in this case, that ::.he uat·Jre and 
seriousness of this injury was not ~eterrn1ned -
the inJury of March 31st, 1979 -- ::.he seriousness 
and the nature of it ,1as not determined Jnt1l 
January of 1981? 

MR. KAMP: I'm going to object. 

Not determir1ed by whom? 

MR . LIEBBE: By either Mr. Bitter:nan or Or. Sinnir,g. 

MR. KAMP: I don't -- I object to that, because 
r don't think that Dr. Sinning can testify as to 
what Mr. Bitterman knew or should have known. He 
can testify as to his own knowledge. 

BY /'IR. LIEBBE: 

o. You can answer the question as to what you 
knew, and then you can -- ,1hether or not Mr. Bitterman 
made any references. 

A. Well, I became aware in Febc~ary '82 of the 
significance of the origir1al irtJury a5 it had 
created a rotational instability. 

or . Sinning assigned a permanent parti31 impairment of 
twelve percent of the left foot, or ten percent of the left leg. 
or. Sinning testified in his deposition as to the complexity of 
the case: 

Okay. Mr. Bitterman's problem is a fascinating 
medical puzzle in which I presumed that the bit of 
bone we've been talkir~ about was of ~o importance 
until the time of his surgery. And it was -- at 
the time of his surgery when I found that that bit 
of bor,c connected to the ligament that controlled 
his ankle, then I realized that the instability 
that we had been testing him for wa s the wrong It ir.:l 
o f t<?st; that ~e had, in fact, riot a t ilt inst3b1 ltty, 

but a rotational instability; that restoring that 
bone with its attached ligament corrected the 
rotational instability of his ankle. 

It was at that point that I recogr1ized the 
significance of his previous three years of giving 
way of the ankle, which I had not recognized before 
that. It's based on my finding at surgery, and 
based on Hr. Bitterman's statement that his 1979 
injury was his first ankle 1r1Jury, that I put those 
things together to say it's because of the finding 
at surgery and it's because of ne finding of -- or 
it's because of the fact of the 1979 injury that it 
then fits together. And I recognized that what I 
thought was giving way of an undiagnoseable cause 
then became something that I can identify. 

on cross-examination, claimant indicated that since his 
irijury in March 1979 he has had constar1t problems with h1s _ankle. 
From"the date of irajury through the end of August 1979 cla1mar1t 
had been in the medical department of de~endant em~l~yer on at 
least fourteen different occasions. Claimant test1f1ed that he 
told the plant nurse of the possibility of surgery on April 19, 
1979 and told the plant nurse that the matter may have been 
caused by stress exercise. Claimant te~tified that from March 
1979 through August 1979 he was expressing concern 1n regard to 
his ankle giving out. Claimant testified that he severely 
limited his activity in the summer of 1979 because of his ankle 
problems. Claimant stated that in 1980 he had lack of control 
of his ankle and that he gradually increased his ac~iv1t1es. 
Claimant testified that Or. Sir1n1ng was advised from the date of 
the 1nJury as to a 11umbee of innocuous falls. 

Larry Oelf 1s the workers' compensation 3dm1nistrator foe 
Alcoa. Be testified as to claimant's med1 :::al records and ,n:} 
cespor,sible for the foundatior1 which allowed their ,dm1ssior1 
into evidence. Re also testified as to the various p~ocedures 
at defendant employer's whereby the status of absent employees 
is determined. 

APPLICABLE LA.-1 

1. sections 85.3, 85.20 and 8S.71, Code of !owa, con fer 
Juriadiction on this agency in workers' compensation cases. 

2. section aS.26(2), Code of Iowa, provides: 

~ny award for paymer1ts or agreement for settlement 
provided by section 86.13 for benefits under the 
workers' compensation or occupational :Hsease 1,w 
or the Iowa occupational hearing loss .i.ct lc::iapter 
8S8) may, where the amount has aot been co:umut:eJ, 

be reviewed upon commencement of reopening proceedings I 
by the employer or the employee w~thir, three years 
from the date of the last paymer1t of weekly benefits 
made under such award or agreement. Once an award 
foe payments or agreement for settlement as provided 
by section 86.13 foe benefits-under the workers' 
compensation or occupational disease law law or the 
Iowa occupatior1al bearing loss Act (chapter 958] 
has been made •,1here the amount has not been commuted, 
the commissior1er may at ar1y time upon proper 
application make a determination and ap?ropriate 
order concerning the er,t1tlement of an employee to 
benefits provided for in section 85.27. 

3. The case of Orr v. Lewis Cer,tral School District , 298 N.W.2d 
2S6 (1980) held that the statutory period of limitation under 8S.26 
began to run when the employee discovered or in the exercise of 
reasonable diligence should have discovered the nature, seriousness 
and probable compensable character of the ir1jury. 

ANALYSIS 

Based on the foregoing principles, it is found that claimant 
has failed to prove that he filed his original notice and 
petition withir1 two years of the date of the discovery of the 
compensable nature of the condition. The record indicates that 
the original notice and petition was filed on Oc tober 1S, 1982, 
about three and one-half years after tne occu rrence of inJury. 

Despite or. Sirining's seeming confusion regarding the nature 
of this injury, the record 1s clear that cla imant had ar1kle 
difficulty immediately following this injury and that these 
symptoms continued to bother claimant foe a sustained period of 
time, as evidenced by his continued pursuit of medical attention. 
This is not the case where a latent cond1t1011 1s Jiscovered 
sometime after ir1Jury. My i:npression of the claimant is that he 
is an intelligent man and that he is thoroughly capable of 
un:ierstanding the nature of the condition whicn he had and he 
did have knowledge of this infoe~ac1011 shortly after its occurrence 
in 1979 . For this reason, the relief sought by cla1mar1t must b• 
denied. 

FINDINGS OF FACT 

1. Claimant was employed by Alcoa on or about March 31, 
1979. 

2 . Claimant injured his left ankle at work Ort March 31, 
1979. 

). Claimant sought medical treatment fo r his au'tle u1Jury 
1n March 1979 arid conti::iued to see't medical ::reatment foe an 

injury to his left an'tle through August i979. 

4. Claimant injured his ankle while playing softball in 
1980. 

S. Claimant had surgery on his ankl'? in 1982. 

6. Claimant alleges that the surgery was related to the 
injury in question. 

7. Claimant had knowl e1ge that he had a severe ar,~le injury 
in April 1979. 

CONCLOSIONS 0? LAW 

1. This agency has jurisdiction of the parties in the 
subject matter. 

2. Claimar,t's action wa ~ filed more than t wo years from the 
date of which claimant had the knowledge of the seriousness of 
"iis injury. 

3. Claimant's action is barred by the statutory period of 
limitation. 

ORDER 

IT IS rHEREFORE ORDERED that claimant take notning from 
these proceedings. 

Costs of this proceeding ace taxed against defendant pursuant 
to Industrial Commissioner rule $30--L 33. 

~ 
Signed ;ind filed thL, cf}£ day of :)ctober, 198,'. 

tllDUSTRIAL CO~MISSION~R 
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BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

ROMAYNE BLACKLEY, 

Claima nt, : 

vs . : 

FARMLAND FOODS , I NC. , 

and 

AETNA LIPE & CASUALTY COMPANY, 

Insurance Car rier , 
Defendants. 
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This is a proceeding in review-reopening brought by the 
claimant, Romayne Blackley, against h1s employer, Farmland 
Foods, Inc., and its insurance carrier, Aetna Life & Casualty 
Company, to recover additional benefits under the Iowa ~orkers' 
Compensation Act as a result of an injury sustained on July 17, 
1981. 

This matter came on for hearing before the undersigne1 
deputy industrial commissioner 3t the courthouse 1n Fort Dodge, 
Iowa, on June 13, 1984. The record ~as considered fully sub
mitted on that date. 

A review of the industrial commissioner's file rev•als a 
first report of injury was fil•d on July 22, 1981 and a memorandun 
of agreement on O~tob•r 20, 19q1. 

The record in this case consists of the testimony of claimant, 
of claimant's exhibits 1 through 12; 3nd of defendants' exhibits 
A through E. 

ISSUE'> 

The issues for resolution are: 

l) Whether there is a causal connection between claimant's 
injury and his current disab1l1ty; 

2) Whether claimant is entitled to benefits and the nature 
3nd ext9nt of any auch ent&tle~ent; and 

3) Whether certain m•dical costs ar~ causally related to 
c laimant's injury and thereby compensabl•. 

REVIEW OF THE EVIDENCE 

At hearing, the parties stipulated that claimant's rate of 
compensation is $192.06; that he was off work from July 18, 1981 
to January 4, 1982 as a result c..~ his ~1rst 1nJu ry :.,,d from 
December 27, 1982 to August 17, 1983 as a result of his second 
injury; that medical costs wer• fair 3nd reasonable; that the 
commencement date for permanent partial disability for the first 
injury is January 4, 1982; and that the cor,v•rs 1on date from 
healing period to permanent partial d1sabil1ty for the second 
injury was August 17, 1983 . The parties also stipulated that 
paragraphs 1, 5 , 6 , 7, 8, 9 and 15 of claimant's petition and 
?aragraph 3 of his first amendment and pag• 2 of his second 
amendment to petition are admitted. 

Cla imant, Romayne Blackley, testified 1n his owr, behalf . 
:laimant is a 49 years old gentl•~an who 1s marr ied and has 
:h ree ch1ldcen--one of whom 1s still attending college. Claimant 
; tated he has been employed by Farmland since October 1972. 
:1a1mant reported that nis ini ~ial in jury accucred July 17, 1981 
ih1le working on maintenance at Farmland. Claimant was on a 
Ladder removing duct work from a wall. The duct work fell and 
tnocked claimant ten to twelve feet to the floor . Claimant 
>rOkP. his hip and was off work under the care of Josef R. Martin, 
1.0., from the injury date to January 1982. Claimant states he 
ater broke his leg at home. He described this incident thusly: 
twas icy. Claimant had just descended his front steps. His 
eft foot was on ice and his right on grass. Claimant's left 
oot •went out from under• him and •the left leg just shattered." 
:laimant stated the qround was level. He exoressed his 
1el 1ef that this incident occurred because his leg nas remained 
nstable from his initial injury. 

Claimant stated that his left l•g stiffens up an1 falls 
sleep. He reported he has no real feelin1 in the leg and can't 
ell for a second when his foot hits the fioor. He cl3i~ed to 
ave no con trol ov•r his leg and, thus, iJ thrown off balance by 
t. 

Claimant also reported that Ile experie11ces low back pain 
com stooping at work. Re reported he had not had such pain 
cfore his initial 1nJury. Re relayed h13 understanding that or. 
art1n believes that his limp from h1s hi? inJur y crea tes 
ostural back pain. Defendants' ob,~ction t~ cl3imant 's testimony 
egard1ng calcium deficiency 1s sustained. 

Claimant identified a medical bill in tile amount of S52.00 
s related to an office c~ll and x-rays occurrin1 two wee~s 
rior to hearing. He stated that these were rel1tej to treatment 

of his leg injury. 

On c r oss-examination, claimant reoort•d he was using handrails 
when his second injury occurred. He ~escribed that inJury as a 
"slipped and sat" injury and reported his s1dewal~ was level 
with the ground. No one witnessed claimant's second ir1jury. 
Claimant would not state unequivocally that his left le~ had 
less than full sensation at the time of t~e second injury, but 
he relayed that the leg was always numb and, therefore, one 
became less aware of the lack of sensation. 

. ~la1mant_repo~ted his understandir11 thlt ~e has greater 
difficulty with his leg now than before his second injury sine• 
his leg brace restricts ankle move~ent and cr~ates muscle pa1~: 
He agreed that his hip stiffness, "toe drop," r,umbness, and 
coldness in his extremities approxi~ates that prior to his 
~ecor:id injury . Claimant understands that his ankl• will str•ngthen 
1n time and that his second injury is l1m1ted to his lower left 
1 e'J. 

Claimant agreed that he 1s performing the same job now for 
Farmland as he did when deposed. He has since received a 28 
cent per hour union ne1otiated ?ay raise. He reported that he 
works as many hours as the company allows. Currently, this is 
approximately a 37 hour week, thOU'Jh claimant reported he has 
worked 45 to 46 hour weeks. Claimar,t relayed that Ors. Martin 
and Garcia were his treating physicians and De. Jensen his 
exam ining physician. ' 

On redirect e xamination, claimant stat•d he first exoerienced 
numbness in his leg while walking in the hospital following his 
initial hip inJury . 

Defendants' objections 
are ove rruled; those to 4, 
and 12 overruled. 

to claimant's exhibits 1 through 3 
5 and 6 sustl ined,• those to 7 a 11 , , 

Claimant's exhibit 1 is a statement of the Carroll ~•ji~al 
Center of March 14, 1984. Claimant's ex~ibit 2 is a st:1tement 
of the center of June 16, 1983 . Claimant's exhibit 3 is a 
statement of Orthopedic Shoe Service, Irie., in the amount of $74.00 
a statement of Missouri Valley Orthotic ~ Prosthetic Cent•r for ' 
a leg brace and accessories in the amour,t of $244.00, and a 
receipt of the prosthetic center to claimant in the amount of 
$200.00. Claimant ' s exhibit 7 is a December 21, 19a2 letter 
report of Werner P. Jensen, M. D. The doctor opined claimant had 
an eleven percent body as a whole impairment on the basis of the 
left femur now being in a position of slight internal rotation 
with altered functional consistent with clai~anc's complaints, 
some altered residual of peroneal n•rve injury, displac•d less•~ 
trochanter, and lack of feeling of security in the left lower 
extr~mity. Claim~nt's exhibit 8 1s an AuJust 2, 1983 letter 
report of Dr. Jensen. The letter records the following opinion: 

I would expect bony union to occur 1n the tibia. 
He will probably want th• internal fixation removed. 

Estimate of permanent impairment of the body as a 
whole as the result of the fractured hio and 
fract~red leg on the left side, would b~ 15 percent. 
He still has weakness of the dorsiflex1on of the 
le f~ large toe and restricted ~ot1on of the left 
four small toes and 3ltered sensation of the l•{t 
foot as the result of the injury to the ?~rone 3t 
n~rv• part.of the sciatic nerve when he ~ractured 
his left hip. 

The fracture of left leg is probably related to the 
fracture of the left hip. 

Cla ima~t's exhibit 9 is cla1mant ' s jepos1tion of July 26, 1983 •. Cla1man~ gave a work history of farm and home construction 
1n wh1~h he pa1n~ed and carpentered. Claimant later spent three 
ye3rs ln the mar~ne corps as a ~ank driver. Claimant then 
worked on the railroad, as a plumbing and furnace 1nstall•r and 
as a grain elevator mainten3nce worker. He remained in the' 
lat~er employment for fifteen years and left as elevator forelilan. 
Cla1m3nt has taken courses in welding and electrical wiring. 

C~a 1mant stated he is limited to fifty pounds of lifting and 
has to "get off" his leg a couple times during the day other 
than his t welve ~1n~te work break. Claimant stated coworkers 
had lllowed him to sit down ~hen he needed to because of his hi 
problem. Cla1m~nt opined spooning hams, th• work he oerformed p 
f~llowing his hip injury, would be appropr1at~ work o~ h1s 
r.turn following _recovery from his leg injury. Claimant stated 
he had tried to insulate under his house 1r, the flll of 1982. 

r Cla1mant's _exh1bit 10 is the ~arch 23, 1984 d•position of 
.l3lman~. Claimant explained ~e has oe•n "folj1ng plastic" 
since his work return following nis leg 1nJurv. Claimant must 
st3nd w~1le performing this job. Claimant stited coworkers 
lllow him to take breaks as need•d and his Job permits him to 
move about as needed to keep limber. He st1ted his need to take 
daily b:eaks. Claimant admitted ~e has nissed no ~ork time 
since his work return as a result of his i,Jury. Claimant 
•~plained that due to his inJury-related chlnge in j o b assignments 
his pay decreased 15 cents per hour on his ~ork return following 
his hip inju~y. Claimant stated his health insurance has oa1d a 
9ort1on of his medical costs. · 

A Claimant's exhibit 11 1s the Au~ust 8, 1?93 deoos1tion of 
erner Jensen, M.D. Or. Jensen is 3n ort~o pedic s~r1eo~. The 

doctor examined claimant on t.,o s•parat? o-:c asions, December 20, 281 
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1982 and August 1, 1983. The doctor reported that he had possibility is insufficient; a probability is necessary. 

Burt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955). The question of causal connection is essentia!ly 
within the domain o f expect testimony. Bradshaw v. Iowa Methodist 
Hosp ital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

assigned claimant an eleven percent permanent impairment to the 
body as a whole as a result of his hip injury . On ccoss-examina tio 
the doctor stated this would equal approximately a 22 percent 
impairment of the left lower extremity. He then opined that 
claima nt ' s combined impairment a s a result of both his f ractured 
hip and fractured leg would be f ifteen percent of the body as a 
whole . Be expr essed his belief that claimant's leg fracture wa s 
related to his hip fracture. The doctor explained that claimant's 
original hip injury damaged the perineal portion of the sciatic 
nerve producing per manent residual weakness of the left foot. 
The doctor stated claimant has loss of dorsiflexion of his toes, 
weakness of extensor movement of the big toe, and restricted 
motion of the little toes of the left foot as a result of this 
damage. The doctor fu r ther opined: 

He cannot walk normally because he can't pull that 
foot up like the other side when he ~alks, and he 
doesn't have the fu nction of pulling the toes up on 
that side; so he has impairment in the foot due to 
the perineal nerve injury which occurred at the 
time he b r oke his hip. 

On cross-examination , the doctor agreed that claimant had 
not given a specific history indicating that he had been having 
problems with mobility or control of his left leg or odd sensations 
with his left foot immediately preceding his December 27, 1982 
fall. 

Claimant's exhibit 12 is the ~arch 23, 1984 deposition of 
Cliffor? E. Smith. Mr. Smith is employed by Iowa State University 
in its industrial engineering department and as a faculty 
as3ociate with its industrial cela~ions center. Mc . Smit~ was 
personnel director at Iowa State frora December 1972 to September 
1975 and in that capacity was primarily responsible foe the 
university's implementation of the Regent's merit system. Mc . Smit 
stated he presently also serves the university as an arbitrator 
in labor/management disputes and as an expert witness in workers' 
compensation disputes as to placement and Lndustrial disability. 
Mc. Smith stated he has made workers' evaluations in more than 
35 compensation c ases . Mc. Smith opined that claimant would 
have a 30 to 50 percen t chance of finding employment similar to 
the work he had done prior to his injury and ~o to 70 percent 
c hance of finding employment involving less physical effort. 

On cross-examination, Mr. Smith admitted he has no specia l 
training in evaluation of employability and the factors of 
industrial disability . Re stated he had not considered vocational 
testing or training which would increase claimant's possibilities 
of working in a wider 3rea of interests than those foe which his 
cu rrent work history qualifies him, but elaborated by e xplaining 
that his evaluation was based on judgments prospective employers 
were likely to make concerning claimant as a fJnction of claimant' 
physical limitations and past employment 1xpecience. 

Oeposition l is a report of Hr . Smith's evaluation of 
claimant. 

Defendants' exhibit A is claimant's employment file includ ing 
his attendance records for 1981-1984 . Def~ndants' exhibit Bis 
job descriptions foe spoon luncheon meat and turn hams. Defen
dants' exhibit C is certain medical records relative to claimant. 
Medical records of claimant's July 17, 1981 St. Anthony Regional 
Hospital admission note a diagno ~is of "comminuted fractur'?, 
intectrochanteric, left femur.• A January 10, 1983 medical 
record of D. M. Garcia, M. d., diagnoses claimant's December 27, 
1982 inju ry as a "(c)omminuted fracture of the tibia, left 
juncture of the middle and lower thirds.• 

An April 13, 1983 letter report of Dominadoc M. G3r~ia, H.D . , 
,tates cl3imant is still in the process of recovecinJ from his 
leg fracture, but that the doctor does not anticipate any 
significant additional partial disability ,s a result of tnat 
inJury. A November 10, 1982 letter report of Josef R. Martin, M. O., 
states claimant has a twenty percent permanent partial disability 
of the lower extremity which is an eight percent impairment of 
the body as a whole. A medical report of Dr. Martin of July 23, 
1982 summarizes claimant's condition thusly: 

This 47 year old male sustained a severe injury of 
the left hip which healed quite nicely. However, 
at this time he still has some disability which 
consists of a slight foot drop with nu~bness and 
weakness of the left foot. He walks with a short 
leg limp and has curvature of the spine .... 

Defendants' exhibit o LS a copy of a page from the "Attorneys' 
Dictionary of ~edicine Wocj finder• cont1inLng a 1iscussion oi 
the tcochanter. Defendants' exhil:>it e: LS 111 anatomv chart of 
the bones of the leg. · 

Briefs submitted by both parties were considered in the 
dl•positlon of this case. 

APPLICABLE LAW AND AN,LYSIS 

Our first issue for resolution i3 whetnec ~ causal relation
ship exists between cla imant's inJuries and nis current disability. 

The claimant has the burden ~f pr ov ing by a preponderance of 
che ev1dence that the inJury of July 17, 1981 is ~aus3lly 
•elated to the disability on which ne now bas~s his claLm, 
aodish v. Fischer, Inc., 257 Iowa 516, 133 N.:'1.2d 867 (1965). 
Linriahl v. L. 0. Boq§:~, 236 Iowa 296, lS "1. fl. 2d 607 ( 1945). A 

When a worker sustains an injury, later sustains another 
injury, and subse1uently seeks to reopen a~ 3ward ?Cedi=ated on 
the f irst injur y, he or she must prove one of two t hings: (a) 
that the disability foe which he or she seeks additional compen
sation was proximately caused by the first injury, or (bl that 
the second injury (and ensuing disability) was proximately 
caused by the first injury. DeShaw v. Energy ·~anufacturiug 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

A cause is proximate if it is a substlintial factor in 
brLnging about the result. It or1ly needs to be a cause; it need 
not be the only cause. Blacksmith v. All-~mecican, Inc., 290 N.W.2d 
34d, 354 (Iowa 1980). 

The claimant has met his burden of showing a causal relation
ship between his current disability and the fracture of his left 
femur in July 1981. There is little dispute that claimant 
continues to have discomfort and difficulties in movement as a 
result of such injury. The medical histories of both Ors. 
Jensen and Ma r tin speak of foot drop, numbness, and weakness of 
claimant's le f t foot as a result of such injury. Claimant, 3t 
hearing, recited that he continues to have such difficulties 
e··en though he had become accustomed to them to the point where 
he is less conscious of them than he formerly was. 

Our key concern, therefore, is whether claimant's leg 
fracture of December 27, 1982 is causally related to his earlier 
hip fracture. Claimant testified that this injury occurred when 
he "slipped and sat" on level ground after descending his home 
steps on an icy day. Defendants countered that claimant's 
second injury resulted from the icy conditLons and is not 
related to the claimant's problems from nis earlier inJucy. 
Certainly icy conditions are hazardous to all individuals 
regardless o f their physical condition. However, the evidence 
demonstrates that claimant, beca11se of his femur injury and its 
:esidue, was far more likely than most persons to have difficulty 
walking and ma intaining balance under such circumstances . 
~laimant testified he could not always feel his foot for a 
second after it touched the g r ound; he has toe drop and limps. 
or . Jensen testified that claimant's femur inJury damaged the 
perineal nerve making claimant unable to pull his le~ up normally. 
The doctor opined that because claimant's femur injury created 
this condition , that injury probably contributed to claimant's 
December leg fracture. Thus, the femur injury was a substan~ial 
contributing factor in claimant's later leg fracture and claimant 
has established the requisite causal celac1onship oetween his 
first injury and his second injury. 

Claimant's benefit entitl~ment must now be decided. 

The eight of a worker to receive compensation for injuries 
sustained which arise out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensat~on to be paid foe different specific 1njuc1es, 
and the employee is not entitled to ~o~pensation except as 
provided by the statute. Soukuo ~lhores Co., 222 Iowa 272, 
268 ~.w. 598 (1936J. 

An injury to a scheduled member which, because of after-effects 
(or compensatory change), creates impair~ent to the body as a 
whole entitles a claimant to indu~tcial disabLlity. Barton v. 
~evada Poultry Co., 253 Iowa 285, 110 ~.W.2d 660 (1961). 
Dailey v. Pooley Lumber Co., 233 Iow3 753, 10 N.W.2d 569 (1943). 

Our initial concern is whether claimant has a body as a 
whole or a scheduled member disabil~ty as a result of_his July 
17, 1981 injury . That injury was diagnosed as a comm1nuted 
fracture, intectrochantecic, left femur. At aearing, it was 
apparent claimant walks with a slight limp. He testified _he has 
some low back pain as 3 result of this gait change ;011owing the 
injury. No other evidence of a f ter-effects of the injury to the 
femur was presented. De. Jensen opine~ cl~imant has an eleven 
percent body as a whole permanent partial impairment; he stated 
this woul~ equal about 22 percent of the left lower extremity . 
As a result of such injury De. M:scti11 opines claimant has a 2? 
percent permane~t parti31 impairment of the left lower extremity 
or an eight percent body as a whole impairment as a ~esul: of_ . 
such. Section 85.34(0) provides that pec~anent partial disabilLtY 
compensation shall be paid as follo~s: 

The loss of two-thirds of that pare of a leg 
between the hip joint and the ~n~e joint shall 
Aqual the loss of a leg, and the compensation 
therefor shall be weekly compensation during two 
hundred twenty weeks. 

Claimant's injury of July 17, 1981 was co his left femur, a 
pact of the leg betwe~n the hip Joint arad the knee ~oint . . 
Claimant ' s testimony of low back pain as a result of hi~ gait 
change 1s insufficient alone to establish that claLmant s 
scheduled member disability extends to the body as~ whole. 
Therefore, claimant's benefit entitlement for his first in1ury 
must be decided under section 85.34(0). While De. Jensen _ 1s a~ 
orthopedic surgeon with considerble expertise, he.was claimants 
examining physician only. or. 1act1~ treated claimant foe hlS 
femur injury until his retirement an~ appac?ntly continues to 
oversee cl3imant's treatment by De. Garcia. Therefore, Dr. 
~artin's rating is accepted. ~l3tmant is awarded a 20 percent 
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disability of the left lower extremity for which 44 - eeks of 
benefits shall be paid. 

t t is noted that had cl aimant's disabllity been found to be 
to the body as a whole, claimant has show~ llttle reduction of 
earning capac i ty. Be testified that h i s earnings wee? reduced 
by 15 cents per hour as a result of an assignment change related 
to his work restrictions . Bis actual wage has increased by 28 
cents pee hour since his work return, however. Claimant 's 
employer has r etained him and the employ~r apparently acquiesces 
in accommodations claimant's coemployees make foe him on account 
of his disability . Claimant admitted he has had no work absences 
related to his disabillty and that he can perform h1s assigned 
tasks adequately . Claimant's ac~ual reductlOn of earning capacity 
is significan tly less than might have resulted from his injury. 

We next must discuss whether claim,rnt is entitled to permanent 
partial disability benefits as a result o f n1s second injury. 
Or. Jensen opined that such injury increased clalmant's body as 
a whole permanent partial impairment to 15 percent. Thus, four 
percent o f the body as a whole impairment assigned is attributed 
to the second injury. Dr. Garcia did not belleve the second 
injury would result in any permanent impairment. That lnjury 
was diagnosed as a comminuted fracture of the tibia, left 
juncture of the middle and lower third, and is clearly a scheduled 
member injury. Under Dr. Jensen's early reasoning, the assignment 
would result in an eight percent permanent partial impairment of 
the left lower extremity. It is difficult to discern how the 
doctor concluded claimant has any additional permar1ent impairment 
d3 a result of the second injury , however. The doctor did 
allude to the possibility that claimant could jevelop arthritis 
as a result of that injury. Claimant, on the other hand, 
testified that his disabling symptoms approxlmate those following 
his initial injury. Claimant has retur ned to substantially the 
same work position and testified he ls able to perform it. 
Claimant presently dqes not demonstrate any disablement as a 
result of the second ·injury. Thus, Dr. Garcla's assessment is 
accepted and permanent partial disability is not attribut~d to 
claimant's second injury. Clalmar,t is entitled to healin~ 
period benefits from his injury date to August 17, 1983 as a 
result of that injury, however. Claimant apparently has received 
appropriate healing period benefits arising from his first 
injury. 

Claimant's medical costs in evldence relate to hls second 
injury. That injury has been found to be compensable. Claimant, 
therefore, is entitled to payment of such costs under section 
85.27. 

FINDINGS OF FACT: 

WHEREFORE, IT IS FOUND: 

Claimant suffered a communted fracture, intertrochanteric, 
lef~ femur in the course of his employment on July ~7, 1981, 

Cl aimant damaged hlS perineal r,erve as l result of this 
fracture. 

Claimant's nerve damage has left cla imant Wlth numbness in 
his left lower extremity , •toe drop,• and weakness in elevating 
his foot while walking. 

Cla i mant fractured his left tibia when he "s lipped and sat" 
on his sidewa lk and lawn after descending the stairs of his home 
on December 27, 1982. 

Conditions were very icy. 

Claimant had greater difficulty maintai11ing his balance than 
would an individual without perlneal nerve damage. 

Claimant's December 27, 1982 fracture is causally related to 
h1s July 17, 1981 femur injury. 

Claimar1t has no after-effects of his femur inJury whlch 
extend to the body as a whole. 

Claimant's femur injury resulted in a permanent partial 
impairment of t wenty percent (20\) of his left lower extremity. 

Claimant has returned to work with his employer and lS 
fulfilling the same functions as those fulfilled on his work 
return after his femur inJury. 

Clalmant•s current symptoms ace similar to those experienced 
following his femur inJury and have not increased because of his 
second inJury. 

Clalmant has no permanent partial impair~ent as a result of 
his second injury. 

Claimant's healing period follo,nng hls second inJury 
extends from Decemer ~;, 1982 to Au~ust 17, 1983. 

Cl aimant's medical expenses in evidence were causally 
related to his second inJury. 

CONCLUSIONS '.)F L.\i·J 

TBEREPORE, IT IS CONCLUDED: 

Cl3lmant has established that hlS inJury of July 17, 1981 is 
caJsally relatAd to the disabillty ~n -hich he ~ow bases his 
clai::i. 

Cla imant has established that the inJury of July 17, 1981 
was the proximate cause o f his injury of December 27, 1982. 

Claimant is ent i tled to healing period beneflts as a result 
o f the December 27, 1982 injury from the injury to August 17, 
1983. 

Cla imant is entitled to permanent partial d i sability resulting 
from his July 17, 1981 inJury of t wenty percent (20%} of the 
left lower extremity. 

Claimant is entitled to payme11t of medlcal ~~penses related 
to his December 27 , 1982 inJury as set forth below. 

ORDER 

TREREPORE , IT IS ORDERED: 

Defendants pay claimant permanent partial disability benefits 
for forty-four ( 44) weeks at the C3te ot one hundred ninety-two 
and 06/!00 dollars ($192.06) with those payments to commence 
January 4 , 1982. 

De f endants pay claimant healing period benefits for his 
December 27, 1982 injury from his in jury date to August 17, 1983. 

Defendants pay accrued amounts in a lump sum. 

Defendants pay claimant the following medical costs: 

Carroll Medical Center 
Orthopedic Shoe Service, Inc. 
Orthotic & Prosthetic C~nter 

$1,599.00 
79.00 

24 4. 00 

Defendants pay interest pursuant to Iowa Code section 85:30. 

Defendants pay costs of this ac tion pursuant to Industrial 
Commissioner Rule 500-4. 33. 

De f endants 

Signed and 

file a final re~rt 

filed this ~3b6iay 

when this award is paid . 

of October , 198 4 

BEFORE THE IO..A INOUST~l,).L ~O~MISS IONER. 

:◄ .&.RY LOU BOOTH, 

Claimant, 

VS. 

LEAR SI!::GLER, INC./N'lBLE 
DIVISION, 

Employer, 

and 

LIBERTY 'IUTUAL INSURANCE CO., 

Insurance Carrier, 
Defendants. 

F 1 LED 
or.-r 3 1 \984 

I0WA ,rlCUST~l:,L CCi,il.llSSlliNER 

File No. 656820 

DECISION 

By order of the industrial commissioner filed September 17, 
1984 the undersigned deputy industrlal comm1ssioner has been 
appointed under the provisions of Iowa Code section 86.3 to 
issue tne final 3gency decision in this matter. 

Claimant appeals from a declsion which den1e~ her additional 
benefits relat1ng to an lnjury of February 9, 1980. 

The record on appeal consists of tne transcript of the 
hearing and claimant's exhibit l. All evidence was considered 
in reaching this final agency decislon. 

ISSUES ON APPEAL 

The issues as stated oy cl -l 1mant are: "I. ;."hether t:ie 
Deputy erred in fatllng to find the 1ndustc1a! accident o f 
February 9, 1980, c1used Cl,imant's neck and ~~ad p1in, memory 
loss .1n:i seizures. tr. ,/hether tne !►-pJt/ ~rred l."l faillng to 
flnd Clai11ant disabled to any extent due to her sc1lp numoness.• 

STATE~ENT Of rnE :ASE 

Thirty year old ~arried clalmant, mother of three c hildren 
1nd a high school graduate, worked at a f3st food restaurant and 
some other jobs prior to commenc~ng work for dere~dant employer 
u1 1975 ln light assembly. She soon 11oved to 11ediu:n assembly 
3nd then to drlll operator, a position in which she also r3n a 
lathe. 
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Claimant recalled the circumstances surrounding ~er injury: 
She was running a lathe. She ~as using a file to shave the end 
of a part which was in the oper,t1ng lathe. She w1s pulled into 
the macrine by her left side. She was freed. She h3d 1nJuries 
around her neck, loss of the hair on the back of her head and a 
fractured wrist. 

She was rushed to the hosplt3l where she saw De. Considine. 

She returned with what she thought was l cut in salary, 
although she was not sure, to medium 1sse~bl1 where she had 
difficulty using an air gun and wrench because of her fractured 
we ist. She was embarrassed by her ha Lr. She had a loss of 
sensation in the top of her head, and her neck Jas stiff and 
sore. She continued t~ work until t~e plant shut down with the 
exception of some time for maternit1 leave, and she has not 
worked since that time. 

During the time she worked, she recei·1ed medical care from 
Des. Isgreen, Blume and ChristensPn. Clai.,nant reported that 
about a year to a year and a half prior to hearing, she began to 
have seizures. She said that she saw Dr. Isgceen both before 
and after seizures started. Dr. Kitchell was seen afterwards. 
She initially saw Dr. Miller who placed her on Dilant1n. In 
addition to the onset of seizures, she experienced numbness in 
the top of her head, stiffness in her neck, bad headaches and 
loss of memory. Claimant denied any accidents since that 1n 
February 1980. 

Claimant claimed that she has tried to find work at various 
places. 

Daniel Booth, claimant's spouse, testified to pulling her 
from the machine. He recalled th1t on a return to work claimant 
co~plained of her wrist and her neck. Bootn stated that claimant ' ! 
first seizure occurred while she was in bel 1nd 1ftec Jhe had 
fallen asleep. When she had a second seizure, they went to the 
doctor. 

Dale L. Christensen, M.D., board cect1fled family practitioner, 
saw claimant on March ), 1980 at which time she ~ave a history 
of her accident and complained of •numbness in her scalp, over 
the top of her head and into her forehead.• Later she ha1 
residual cervical spasms, headache and neck pain . The doctor 
treated her until January 16, 1981 at which time she was dismissed 
as improved although she continued to have numbness and tingling 
in her scalp and an occasional tight feeling in her nee'(. In a 
letter dated January 21, 1981 De. Christensen antici?ated no 
permanent disability ",s far as her ability to work is concerned." 
He did think, however, that she woulj have residual ?er~an~nt 
numbness of her scalp. 

Horst G. Blume, M.O., saw claimant on May 6, 1980 and she 
gave a history of her accident which included a fractured c1b on 
the left side. Claimant complained of tingling in the top of 
her head, headaches, aching in the left wrist and lower back 
pain. Local tenderness was present at the vertex of the head on 
either side and in the m1dline. Thee? wa s hypalgesia in the 
distal distribution of the greater occipital nerve bilaterally. 
Claimant had scar tissue on the left upper arm, in the armpit 
and over the neck. Dorsal flexion of the left wrist caused pain 
at the dorsal aspect of the wrist and ulnae abduction caused 
pain at the ulnar wrist joint. 

Dr. Blume diagnosed a post tcaum~tic occipital and cervical 
myalgia and a post traumatic sprain of the capsules and ligaments 
of the wrist joint . Claimant was given a local anesthetic for 
her scalp. 

William P. Isgceen, M.D., board certified psychiatrist and 
neurologist, saw claimant on referral from Dr. Considine on July 
14, 1981 six weeks after the birth of hac second child . She 
claimed headaches and nausea with photophooia. She had tightness 
1n the neck which varied with activity. She noticed frequent 
crying spells and an inability to ,~member. She also reported 
feeling lightheaded and weak. 

Dr. Isgreen thought claimant was suffering from postpartum 
depression, but he believed it was worthwhile to do psychometrics, 
a Minnesota Multiphasic Personality Inventory, an electroenceph~lo 
gram and a CT scan. 

Claimant was hospitalited on July 21, 1981 and seen in 
consultation by David G. Paulsrud, M.D., orthopedic surgeon, who 
found a moderate amount of cervical locdosis, thoracic kyphosis, 
rather severe lumbar lordosis, poor abdominal muscle tone and 
atrophy of the tcapezius with drooping of the shoulders. Dr. 
Paulsrud attributed claimant's low back pain , neck pain and 
occ ipital headaches to posture 3nd prescribed exercises. 

An P.lectroencephalogra~ was intecpcP.t~j lS minimally abnormal 
,o1 i th mild disocganitation and sharp sct1v1t.y in the left temporal 
jecivatives. A CT scan was normal. 

Claimant was released with a dia9nosi3 of ne : k and ar~ pain 
secondary to posture and perhaps pcev ious trauma anJ postp1ctum 
1~9,ession. 

Dr. Isgreen next saw claimant on September 10, 1981 at which 
time she continued to have photophob1a anJ to experience hypalges i 
of the head. 

Claimant returned on Aoril 26, 1983 3t which time she told 
o f two sleep activated seizures which began in the previous fall. 

De . Isgceen doubted a relationship bet~een the seizures and 
claimant's 1980 accident, but he noted "thece is no way to prove 
it one way or the other.• 

A letter dated June 20, 1983 clarifies the doctor's position: 

There really is absoultely no way ~ay of knowing 
whether this is post-traumatic in nature. Usually 
foe one to see "post-traumatic seizures", one likes 
a history of rather severe head injury. Simply 
being confused and shakey without loss of conscio~s
ness I am not sure is enough. There 1s n~ way 
absolutely to aver that, but I tend really given 
the description of the incident to doubt that it 
has anything to do with her current pcobem (sic) 
with seizures. 

Michael J. Kitchell, M.O., neucolog1st, saw clli~ant with 
complaints of seizures, memory loss, neckaches, headaches and 
dizziness which she dated to any 1nJury on February 3, 1980. 
Loss of memory she traced to the b1rth of her second child . She 
reported two seizures which led to her being placed on Dilantin. 
She told of seizures in a paternal 3candmothec. An electroencephalo
gram was per formed and declared within normal limits. Dr. Kitchell's 
opinion is summarized as follows: 

I cannot attribute Macy Lou's memory dist•1rbance 
or her seizure disorder to any injury that she has 
descc ibed on February 9, 1980 . Without a definite 
loss of consciousness, i t would be virtually 
i.Jllpossible foe the injury to h.:ive caused any brain 
injury that would later show up as memory loss or 
seizures. I believe that there must have been some 
other event, possibly in 1981, which gave her her 
memory disturbance, and this certainly could be 
associated with her seizure disorder. I do not 
have .:iny indication at the pr~scnt time, however, 
as to what might have been the cause of hac chief 
complaints. I certainly would expect that some Jf 
her more nonspecific complaints of neckaches and 
headaches, wh ich she complained of following nee 
inJury, were as a result of that injury on February 
9, 1980. 

APPLICABLE C.A•,i A.)ID ANALYSIS 

The first issued raised by claimant on appeal 1s "(w)hether 
the Deputy erred 1n failing to find the 1ndustc1al ac~ident of 
February 9, 1980, caused Claimant's neck and head pain, memory 
loss and seizures.• 

The claimant has tne bur~en of proving by a pcepondecance of 
the evidenc9 that the injury of February 9, 1980 is causally 
related to the disability on wh ich she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.•;i.2d 867 (1965). 
Lindahl v. c.. O. Boggs, 236 Iowa 296 , 18 N.w.2d 607 (1945). A 
possibility {s insufficient: a probability is necessary. 
Burt v. John Deere waterloo Tractor Works, 24 7 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expect testimony. Bradshaw v. Iowa Methodist 
Hosoital, 251 Iowa 375, 101 N.1,,,.2d 167 ( 1960). 

Preponderance of the evidence ~eans the greater we ight of 
1vidence, the evidence of superior influence J C efficacy. Bauer v. 
Reavell, 219 Iowa 1212, 260 ~.'1.2d 39 (1935). A decision to 
award compensation may not be predicated upon conjecture, 
speculation or mere sur:nise. Buct, 247 Iowa 691, 73 :-l.;i.2d 732. 
Expert testimony stating that a present condition might be 
causally connected to the claimant's 1njucy arising out of and 
1n the course of employment, in addition to non-expect testimony 
tending to show causation, may be sufficient to sustain an a~ard 
but does not compel an ,1ward. Anderson v. Oscar Mayer, Co., 
217 N.W.2d 531, 536 (low~ 1974). An award o f benefits cannot 
stand on a showing of a mere possibility of causal connection 
between the injury and the claimant's employment. An award can 
be sustained if the causal connection is not only possible, but 
fairly :,cobable. Nellis v . Quealy, 237 Io wa 507, 21 N.W.2d 58 4 
(1946 ). 

Claimant's three conditions -- neck and head pain, memo ry 
loss and seizuc~s -- will be discussed indi11dually. 

At the time of her accident claimant had injuries around her 
neck and hair loss. When claimant was seen by Dr. Christensen 
on March 3, 1980, she complained of numbness in her scalp. She 
was treated by Dr. Christensen f or head and n~ck pain and 
residual cervical spasm until January 16, 1981. Claimant also 
;omplained of headaches when she was seen by Dr. Blu~e on ~y 6, 
1980 at wh ich time he diagnosed post traumatic occip1t3l and 
cervical myalgia. Claimant was seen on referral by De. Isgc1en 
in July of 1981. Claimant complained of >ie,1daches 1ccompan1ed 
by nausea and photophobia. Tightness in the neck varied with 
activity. Dr. Isgceen's examination reveal-?d normal r1nge of, 
notion in the head and neck. De. Isgceen attributed claimants 
.eek pa in to her pcev ious trauma. How1v ec , Dr . Isg c~en, a . 

psychiatrist and neurologist, had ~laimant seen in consult3t1on 
by Dr. Paulsrud, an orthopedic surgeon. or. Paulscud took a 
history of increasingly severe back and neck pain after th2 
birth of claimant's child and her return to woe~. Claimant's 
~omplaints we re attributed to her posture and decond1tioning. 
'lore specifically , her neck problem was :1ss1g:\ed to atrophy of zoJ l 
the tcapezius. When claimant was seen by De. Kitchell in 1983 M 
she told him of neckaches 1nd headaches. He found no tender 
spots in the scalp . Her neck was ,;upple without cervical muscle 



>asms; however, Dr. Kitchell related claimant's nonspecific 
>mplaints of neckaches and headaches to the February 9, 1980 
1j UC y. 

The proposed decision found claimant's neck, low back and 
?ad pain attributable to postural difficulties. In making that 
Lnding, the hearing deputy relied on a cepoct of Dr- Paulscud 
> which she gave gceater weight because it "was a part of an 
,er all workup ..• ; it ... occurred later in time ..• (and] more 
:curately reflect(ed] claimant's current condition." Additionally 
,e noted that Dr. Kitchell was a neurologist while Dr. Paulsrud 
, an orthopedic surgeon. Claimant points out that there is not 
1idence of claimant's experiencing neck and headache pain prior 
J her injury, that claimant had pain from right after the 
:c ident up to the present time and that Dr. Paulsrud indicated 
nly "most" of the pain resulted from postural defects. Claimant 
lso cites the deputy's ignoring circumstantial evidence and 
estimony intimating the industrial incident triggered a latent 
roblem. 

Dr. Paulsrud's examination was later in time, but it was not 
he most recent and would not be necessarily more reflective of 
laimant's condition than Dr. Kitchell's examination in 1983 as 
he hearing deputy concluded. Claimant was treated in 1980 for 
ead and neck pain. She continues to complain of stiffness in 
er neck and of headaches. Des. Blume and Kitchell relate 
laimant's complaints to her inJury of February 9, 1980. Dr. 
aulsrud is an orthopedic surgeon who saw claimant on a one time 
asis. The undersigned does not believe that the opinion of Dr. 
aulsrud under the circumstances is entitled to any greater 
eight and finds the record viewed as a whole supp9rt3 a finding 
hat claimant does have rather nonspecific .:omplaints of her 
ead and neck related to the injury of February 9, 1980. 

However, there is no ~edical evidence that either the head 
r ~eek pain results in any industrial dis3bility. ~lthough Dr. 
itchell relates claimant's pain to her injury, he recorded no 
hysical findings supportive of an impair~ent .. Pain not . sub: 
tantiated by clinical findings is not a substitute for impairment. 

taller v. Chamberlain Mfg., II Iowa Industrial Commissioner 
eport 419, 425 (1981). Claimant's diffi:ulties on her return 
o work were with her wrist. She apparently worked with little 
oss of time with the exception of her maternity leave until the 
,lant closed. Claimant has failed to establish by a preponderance 
f the evidence any disability related to her head and neck pain. 

The next condition to be considered is claimant's memory 
oss. Claimant argues that she related her memory loss to neck 

ind headache pain. She first reported an inability to remembe r 
.hings to Dr. Isgreen in July of 1981. Dr. Isgreen found , 
•l aimant's problem to be postpart~~ depression. When claimant 
,as seen by or. Kitche~ l in 1983 , she indicate~ that her ~emor y 
ad improved, out still had gaps. The doccoc was unable to 
ttribute claimant's memory disturbance to her accident. 

As the case law cited above indicates, matters of causal 
~nnection are primarily within the domain of expert testimony. 
he expert testimony regarding claimant's memory loss is nonsup
ortive of a finding that the memory loss is causally related to 
er injury of February ·9, 1980. 

The final condition to be evaluated is claimant's se izures. 
hen claimant was hos pi tali zed by Dr. Isgreen on July 21, 1981, 
er electroencephalogram showed "mild disorganization and even 
harp activity in the left temporal derivatives that is accented 
ith hyperventilation." Claimant told Dr. Isgreen in April of 
983 that she had t wo sleep activated seizur~s in the fall of 
982. Dr. Isgreen doubted claimant's accident of February 9, 
980 had anything to do with her seizure problem. He looked 
articularly to the fact that claimant had no loss of conscious
ess at the time of her initial injury. Dr. Kitchell made a 
imilar reference to the facts that there was not a loss of 
onsciousness. Neither neurologist who has seen claimant 
elates her seizures to the accident on February 9, 1980. Dr . 
sgreen's testl!Uony is somewhat equivocal, but Dr. K1tchell's is 
ot. Claimant has a family history of seizures. Her seizures 
id not begin until the late swruner or fall of 1982. The 
earing deputy in failing to find a causal connection seemingly 
hought the seizures came on eighteen months after the claimant's 
ccident. In reality the seizures were even more remote be<;1inning 
t least twenty-nine months post injury. The medical evidence 
nd the record again 3re insufficient to allow claimant to 
reponderate on the question of whether or not her seizures are 
ausally related to her injury of February 9, 1980. 

The second issue as stated by claimant is "(w]hether the 
eputy erred in failing to find Claimant disabled to any extent 
ue to her scalp numbness." The hearing deputy found a causal 
elationship between claimant's work 3nd her scalp numbness. 
he did not find any industrial disability as a result of the 
umbness. 

Dr. Considine wrote that claimant had complete recovery 
xcept for numbness 1n her scalp wh ich was not bothering her in 
ebruary of 1981. Or. Christensen aoout the same ti:ne -,rote 
hat claimant might have residu31 per:nanent numbness. Dr. Bl~ue 
oted claimant's wearing of a helmet caused irritatton of her 
calp. Dr . Isgreen made no notations of numbness. Dr. Kitchell 
hose examination was most recent wrote: "The numbness and 
ingling 1n her scalp, as well as her hair, did return back to 
ormal." Clai.uant's own testimony at hearing regarding numbness 
as that her head gets numb on top at ti:nes "and then other 
1mes it's all right." Claimant's testi:nony coupled with tne 
edical evidence is sufficient to causally relate the scalp 

numbness to claimant's injury. Dr. Kitchell concl•1ded , hased 
on his one-time examination, that the numbness has left but 
claimant 's testimony as to the transient nature of the ~omplaint 
suggests that the numbness may not have been present at the time 
of his examination. It is found that claimant has some scalp 
numbness as a result of her February 9, 1980 injury. 

. ~r: Ch~isten~en did not anticipate numbness resulting in any 
1nabil1ty in claimant to work. The evidence does not establish 
any reduction in earning capacity assignable to this occasional 
numbness . Reference is made to claimant's ability to work 
postinjury which was 1iscussed above. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is thirty years of age. 

That claimant is a high school graduate. 

That claimant began work for defendant employer in 1975. 

Tha~ claimant's work for defendant employer included light 
and medium assembly and drill and lathe operation. 

That on February 9, 1980 while working on her employer's 
premises claimant was pulled into a machine. 

That claiman t's accident resulted in injuries around her 
neck, loss of hair and a fractured wrist. 

That claimant did not lose consciousness. 

That shortly after her injury claimant had numbness in her 
scalp over the top of her head and into he r forehead. 

That c laimant later had neck and head pain. 

That in mi~-1981 claimant developed memory loss. 

That claimant gave birth to a second child in June of 1981. 

That claimant had some abnormalities in her electroencephalogram 
in July of 1981. 

That when claimant returned to work she had difficulty using 
some tools attributable to her wrist and she was embarrassed by 
the loss o~ her hair. 

That after her return to work :laimant worked with the 
exception of time off for maternity leave until the plant shut 
down . 

That claimant has gi•,en birth to another child .;ince the 
plant closed. 

That claimant currently complains of numbness on tne top of 
her head, neck stiffness and headaches. 

That claimant has head and neck 9ain as a residual of her 
February 9, 1980 injur1. 

That claimant has numbness in her scalp as a result of h~r 
February 9, 1980 injury. 

That claimant's neck and head pain result in no permanent 
disability. 

That claimant's areas of numbness in her scalp result in no 
permanent disability. 

~h~t claimant 's loss of memory is not causally related to 
her inJury of February 9, 1980. 

That claimant's seizures are not causally related to her 
injury of February 9, 1980. 

:ONCLUS IONS OP LAW 

THEaEFORE, IT IS CONCLUDED: 

That claimant has failed to establish by a preoondecance of 
th~ evidence any disability which is causally related to her 
inJury of February 9, 1980. 

n:iat claimant has failed to show enti~l,?ment to addi:ional 
benefits foe permanent parti al d1sabil1~y. 

ORDER 

Tf!EREFORE, IT rs 0P!)£~£D: 

That c laimant tak~ nothing from th~ .. -~_ - ~ - 0,rocee_, i ~gs. 

That defendants pay costs pursu~nt to Industrial Commtssioner 
~u le 500-4. 33. 

Signed and filed th is "3 ! day of O.:tob,?r, 1984. 



l BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JAN!CE M. BREKKE, 

Claimant, 

vs. 

KIOWA CORPORATION, 

Employe r , 

and 

INSURANCE COMPANY OF 
NORTH AMERICA, 

Insurance Carrier, 
Defendants. 
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INTRODUCTION 

File No. 681931 

D E C I s I 0 N 

0 N 

A T T'O R N "'E y 

rt s . ,, .. .:. ..E • So,_ , 

This is a proceeding brought by Janice M. Brekke to fix the 
fees to be allowed to Curtis A. Ward for his services in the 
arbitration ~roceeding which preceded filing of her petition to 
ha~e the fee dispute resolved. The file in this proceeding 
r etlects that a compromise special case settlement was approved 
February 14, 1984 which authorized a compromise settlement upon 
payment of the sum of $22,500.00. The file reflects that 
claimant signed the application for settle~ent on February 8, 
1984 and the receipt and satisfaction and d i smissal on Februarv 
15, 1984. . 

This matter came on fo r hearing on October 5, 1984 with both 
part ies appearing prose. The defendant did not provide a 
c erti fi ed shorthand reporter as had been o rd e red on October 1, 
1984 but the parties stipulated that this proceeding be heard 
without the making of a record as shown by the stipulation 
excutad by them and made 3 part of the fi l e in this proceeding . 
The case was fully submitted on concl ~sio n of the hearing . 

The record in this proceeding consists of the testimoni~s of 
Janice M. Brekke, Robert E. Brekke ana Cu rtis A. Ward. Claimant's 
exhibits 1, 2 and 3; and defendant's exhibits A and B were 
received into evidence . 

ISSUC: 

The onl y issue pr esented by t he pa rti es at the time of 

hea r i ng is a determination of the fee t o be allowed t ~ c laimant's 
atto rney, Curtis A. Ward. 

REVIEW OF THE EVIDE~C~ 

Claimant testified that Ward had been her attorney for 
approx i mately five years a nd that he had . epresented ner in a 
j uven i le court proceed~ng involving her so n 3nd in a simple 
misdemeanor proceeding. She stated that in neither in s tance had 
a written fee agreemer. t been ut ilized . Claimant also re l ated 
t ha t s he h ad previously filed a lawsu it , using the service s o f a 
dif fer ent attorney, concerning the well on r eal estate wnic h s he 
and her nusband had purchased . 

Claimant testified that she had not previously discussed her 
workers' compensation case with any o ther atto rney and that the 
f ees contained in the written fee agreemen t, wh ich is part of 
c laimant's exhibit 2, were set by Ward and were not the prod uc t 
o f negoti a tion . She stated that she realized t hat at the time 
s he entered into the agreement she could see o ther counsel but 
that she chose not to do so . She seated that her understanding 
o f the fee arrangement was that Ward would rec eive fees equal to 
25 percent o f the recovery if the matter did not go to court . 
She stated that in discussing the proceeding with him, before 
any ac tion was taken, that he told her that she did not have to 
accept what this agency allowed and that i t could go into the 
district court . She stated that it was her understanding that 
the fees would be one-third of the recovery if the case proc eeded 
int o the court . Claimant testified that she presently feels 
that 25 per c ent of the recovery wo uld be reasonable and that she 
fe l t that such was what her attorney was go ing to receive and 
what she ac tually owed to him. She s tated that at the time of 
entering into t he fe e agreement the range o f fees commonl y 
c ~a rged by att o r ne1s for similar s erv ices was not discussed. 

Cl a i mant related t hat ward had d i r ected he r to a phys i c ian 
in Wate rloo , Iowa who per formed 3urge r y upon her wi thout improv i ng 
her co nditi o n . She sta t ~d that t NA Insura nce Compa ny sent her 
to Albe r t L. Clemens, M.D. , who recommend ed t horac i c oucle t 
su rger~ but that no one would a uthori ze thac su r gery t o b e 
perfo rmed . She r elated be i ng see n by Dav id H. St ubbs, M. D. , 
which r esu lted i n a medica l r epo r t wh ich contained a hi s t o r y 
whi ch was i naccura te . 

Claimant testified t hat she signed the co~pr omise s pecial 
c ase se t tl ement agreement becaus e ~a rd hau told her that s he d id 
not have a chance i f the matte r went t c hea ring . She stated 
that the ac t ual amount o f hi s f ee was no t discussed un t i l t he 
sett lement had been appr oved and t he check fo r the s ettl ement 
rece ived by him. Sne s t ated t hat t he f ee dispu t e arose a t that 
time and t ha t she initiall y refused t o sign the che ck. She 
s t ated that Ward wa s a be t ter arguer than he r self a nd that she 

final l y signed the check a: a time which she estimated to oe a 
couple of weeks after the time she received it. 

Claimant testified that subsequent to making the settlement 
she returned to Dr. Clemens to invescigate having the recommended 
surgery but that he continued to say that it was work related 
and that her group insurance wou l d not pay for the surgery. She 
related that she then went to Walter J. Riley, M. D., who performed 
the thoracic outlet surgery on March 12, 1984. She related that 
she returned to work in Hay 1984 witnout restrictions. Claimant 
introduced exhibit 3 in which Dr . Riley expressed the opinion 
that her condition was related to her work. 

On c:oss-examination claimant stated that she met with Ward 
on February 15 and that they discussed the actual dollar amounts 
each would r eceive. She stated that she was upset and did not 
want to proc eed with the settlement and l eft his office. She 
stated that the check she received from Ward was dated Febr uary 
27, 1984 as shown in claimant's exh ibit 1 . 

Robert E. Brekke testified to ex?lain the source of the 
e rro r in Or. Stubb's medical repor ~ He stated that he felt 
Ward had seemed to promise mor e than he could deliver but could 
give no spe:ific incident which supported his opinion . 

Curtis A. Ward testified that claimant first came to see him 
regarding her workers' compensation case in the late winter or 
early spring of 1982. He related that she was also having other 
employment problems at that time which consisted of an attempt 
by the employer to terminate her employment before she could 
complete 10 years of service and become fully vested 1n the 
pension plan. He related that part of her problem was that her 
family physician was also the company doctor and that he had 
~een treating her with g~in killers and sending her back to work 
without addressing the c ause for c l a imant's problems . He stated 
that c l aimant had rece ived an offer ~ f 3ettlement from INA 
Insur ance Compan, wh .ch · he believed t o be in che range of 
approximately $2,000 . 

Ward testified that in connection with signing the written 
fee agreement the percentages were discussed and that he explained 
the procedure which follows a workers' compensation case, 
including the appeal process . 

Ward testified that he shared c laimant's dissatisfaction 
with the physician in Waterloo. 

ward stated that claimant had attempted to settle the case 
herself but had not been able to obtain a result which she found 
to be satisfactory. He stated that it appeared certain to him 
after his initial meetings with ~laimant that it was highly 
J 1kely that filing a proceeding would be necessar y. He s tated 
that the medical evidence was weak and c onflicting which resulted 
1n a substantial question conc erni ng wne t he r or not her c ondition 
was work related . 

Ward testified that from the proceeds of settlement he ha~ 
received $6,275.7 4. He related that claimant had received 
advance fees while the case was proc~edi ~g and that a reimburse
ment to the private disability insurance company in the amount 
of $338 was paid from his share o f the recovery . Exhibit B 
shows that he nas received fees of S609 . 5C on May 6, 1383, $195 .00 
on J11ne 22 , 198 '3 anrl $6 , 2-5 . -:- .i on Fcbr•J;irv 27 , 1984 . It shows 
him receiving c osts of $81.7 6 on Feoruary 27, 1984 . 

Ward testified that he is a 1975 law school graduate . He 
stated that he has always practiced in Marshalltown, Iowa and 
that he has a general practice in which workers' compensation is 
one of five or six areas which ar e the maJor portion of his 
practic e . He related that he has taken five workers' compensation 
cases to hearing . He stated that he has no personal reputation 
as a wo rkers' compensatio n attorney but that his law firm does 
have a favorable reputation for handling workers' compensation 
c ases . 

ward testified that in his opinion, c ommon fees for handling 
worker s ' compensation cases run in the range of 25 percent to 33 
1/ 3 percent of the gross recovery with the lower fees being 
charged by atto r neys who have an affiliation with labor unions 
or o ther employee groups which s end c lients to them . 

ward stated t hat he kept no record of the time he devo ted t o 
t h is case . He stated that he felt the case was difficult and 
t hat it invo lved a novel medical problem . He stated that at the 
ti~e of settlement the case was ready for trial and that he was 
r ead y t o try it . He stated that he felt that there was a risk 
t ha t no recover y would be r e~e 1vec i f t he matter went t o trial . 

Defend an t ' s exh i bit A i s a copy o f tne le tte r wh ic h ward 
sen t t o c laiman t f ) l : 0 *1ng t he1: meet:ng of Febr uary 16, 1984 . 
De f e ndant's exhibi~ Bas a ~ooy of ~a rc 's of fi ce reco rds showing 
the costs advanc ed, f e es r ~ceived ~nd the a ssociation wi th 
c laimant's case . 

APPLICABLE LAW AND ANALYS IS 

Section 86 .]9 of the Code of Iowa makas a ll f ees for servic es 
rendered in a worker s ' compensation pr oceeding s ;bJect t o the 
appr oval o f this agency . 

Th e facto rs t o be conside red 1n ac e ~•,i ng at :i ceasonabl e fee 286 
a r e the following : (1) The t erms o f an \ f ~e agreement, ( 2 ) the 
t ime a nd e ffort re~sonabl J involved in ~andling the c ase: ( 3

1 

the nove lty and di ff icul ty of t he ques•i~ns.invclved in t he c ase 

I 

I 



nd the skill required to properly perform; ( 4) the reputation, 
bility, status and expertise of tne attorney; (5) the likelihood 
hat acceptance of employment will preclude the attorney from 
th~r employment due to conflicts of interest, unfavorable 
ublicity or antagonism with other r.lients or other attorneys; 
6) the fee customarily charged in the locality foe similar 
ecvices; (7) the amount involved in the controve rsy, the impact 
f the result upon the client and the result actually obtained; 
8) time limitations, whether imposed by the client or other 
ircumstances; (9) the nature and length of professional relation
hip between the attorney and client. Kirkpatrick v. Patterson, 
72 N.W.2d 259, 261 (Iowa 1969 ). Disciplinary Rule 2-l06(E) 
owa Code of Professional Responsioility for Lawyers . 

The written fee agre ement which exists in this case is an 
fficial Bar Association form. It provides foe payment of 
xpenses by the client in paragraph 2. In paca9caph 3.2 it 
tates: 

In the event of recovery, Client shall pay Attorney 
the following fee based on the amount of the 
recovery remaining after payment of all expenses: a 
fee equal to 25% of the recovery if settled without 
filing suit; a fee equal to 33 1/3% of the recovery 
after suit is filed and before notice of appeal to 
any appellate court, a fee equal to 33 1/3% of the 
recovery after notice of appeal; and a fee equal to 
33 1/3% of the recovery if retried. 

It is apparent that the form used was designed to a~ply to a 
roceeding in the district court, rather than a proceeding 
efore this agency. The written agreement does not clearly 
tate the point at wh1ch the fee shifts from 25 percent of the 
ecovecy to 33 1/3 percent of the recovery. The u3e of the term 
su1t" could as easily be construed to refer to the petition 
iled for judicial review 1n the district court as to the Form 
00 filed with this agency. There appears to be no reason to 
oubt the credib1lity of Ward or claimant. The complexities of 
he legal system are often not well understood by lay persons 
nd it is found and concluded that claimant understood the fee 
rrangement to be that Ward would rec2ive 25 percent of the 
ecovery up to the point that the case went into the district 
ourt and that Ward understood the agreement to be that he would 
e entitled to 33 1/3 percent of the recovery upon filing a 
coceeding with this agency. Additionally, claimant testified 
hat she had no knowledge of the fees normally charged by 
ttorneys foe handling cases of this type and Ward testified 
hat he did not inform her of the range of fees commonly charged 
y attorneys in si~ilar cases. It would appear that claimant 
elied upon Ward to charge a fai= fee as tne terms or the 
ritten agreement were not a product of negotiation. Under 
hose circumstances the weight given to the terms ~fa wr1t ► er. 

:ee agreement is not particularly great. When combined with the 
1mbiguity of the agreement in this case, it is found and con
:luded that the wr itten fee agreement is of minimal weight. 

No records of the amount of time which Ward devoted to the 
iandling of this case are available. The contents of the agency 
:ile and the description of claimant's medical care which wa ~ 
!escribed at hearing and the dates of entries showing telephone 
:alls and photocopies as contained in defendant's exhibit B show 
:hat a significant amount of time was devoted to the handling ot 
:his case. 

The case involved conflicting medical evidence and treatment 
,revaluation by a number of physicians. There was a difficult 
1uestion concerning whethe r or not the condition was work 
•elated and whether claimant would be able to prove such at 
iearing through use of the available medical evidence. While 
.he evidence introduced at hearing indicates that c:aimant did 
iave thoracic outlet syndrom wh ich Ors. Riley and Clemens felt 
,as work related, the defendant employee and insu rance carrier 
lid not present the conflicting evidence which was present at 
:he time the arbitration proceeding was settled. It is clear 
.hat the case certainly involved a difficult question upon the 
ssue of whether a causal connection existed between claimant's 

imployment and the medical condition from which she suffered. 

It is generally assumed that an attorney with a high level 
>f expertise or with a reputation foe proficiency in a particular 
1rea of law can perform the work in a minimum of time and/or 
>btain a more favorable result for the client than some other 
·ompetent attorney of lesser repute or expertise. There is no 
1howing that Ward should be a warded a higher fee based upon his 
:tatus, reputation or experience. 

There is no showing that Ward's handling of this case was in 
1ny way prejudicial to the rema1nder of his law practice. 

The fe~ customarily charged for si~1lar services was fixed 
>y Ward in his testimony at 25 percent to 33 1/3 percent of the 
ecovecy. Such is adopted by the unc~rsigned as correct. 

This case was settled for $22,500. This would indicate that 
:he amount in controversy, and its impact upon the client was 
iodecate, the same being neithe~ extremely large nor trivial. 
'he result actually obtained cannot be evaluated in the sense of 
;peculating as to what the result would have been if the case 
1ad been taken to trial. One primary reason fo r this is the 
·act that the employer's side of the case has not been presented. 
:he results which can be clearly demonstrated are, however, that 
laimant had initially received an offer of settlement in the 
ange of $2,000 to $4,000 and that counsel negotiated~ settlement 
n the amount of S22,500 . This was certsinly a very substantial 

increase and would indicate a favorable result. It is understood 
that claimant was dissatisfied with the ultimate result. She 
apparently feels ~hat she was coerced into entering into the 
settlement. She did, nevertheless, ag·ee to accept a special 
case compromise settlement in return ~or the sum of $22,500. It 
is a dec ision she made and with which she must live regardless 
of the outcome of this fee proceeding. It should be noted that 
any hearing or trial involves considerable uncertainty and risk. 
It should also be noted that if claimant had undergone the 
thoracic outlet surgery before hearing, established a causal 
connection with her empl~yment and then ~ad her disability 
evaluated, it is quite possible that her recovery would not have 
been substantially different f(om that which she received under 
the settlement. 

There is no indication that any par ticular time limitations, 
other than · ordinary statutory limitations, wer e involved with 
this case. 

The previous dealings between cla4mant and Ward were n0t 
such as to have any effect on the fee to be charged in this 
proceeding. 

A reasonable fee must bear some relationship to the amount 
of time devoted to the case which, in turn, bears a relationship 
to the point at which it is resolved. In this case the matter 
was settled prior to hearing. Even though counsel had performed 
a great deal of the preparation necessary for hearing, he was 
not required to expend the time, effort and uncertainty which 
necessarily follows from taking a case to hearing. He did not 
have to prosecute or defend a series of appeals. The point at 
which the case would be resolved could not have been known at 
the time the attorney-client relationship was establ ished . ~he 
amount of work related to the handling of this case and the 
economic value of the case ace not dispro~rtionate with each 
other and the fee which counsel should ceceive sho~ld be ne~thec 
higher nor lower as a result of those fJctocs. 

It is interesting to note that the form of the contingent 
fee agreement provides foe entrr of d1ffecent percentages at 
diffe.ent stages of the proceedings. Such is a reasonable 
approach in a contingent fee case. Whi le the amount of work 
which a case will involve cannot generally be accurately predicted 
at the time ~he case is commenced, it can reasonably be anticipated 
that th~ further the case proceeds through the legal process the 
greater is the amount of work which it will require. 

The written fee agreement in thi s case will not be followed 
due to its vagueness and due to the apparent variance between 
what clai1oant and counsel be l ieved chat it stated. This is not 
a case where claimant ~nowingly agreei tc pay 33 1/3 percent of 
th~ recovery and has now changed her mind. 

When all the applicable factors are considered, it is found 
and concluded that a reasonable fee ioc counsel in this proceeding 
is an amount equal to 25 percent of t he gross recovery. This 
computes to $5,625. 

Counsel is also entitled to recover the expenses he advanced. 
Reference to defendant's exhibit a shows these to total $130.67. 
This figure includes the $25 entry of June l, 1983 which is 
entered in the record as having been discyrsed from trust funds 
even though there is no indication that any trust funds wer e 
ever received. The dispute with claimant's private disability 
insurance carrier was settled for approximately 10 percent of 
what its claim would have been, if valid. Such is an expense 
which should be charged to claimant and not to counsel. Counsel's 
total entitlement of fees and expenses is $5,755.67. 

It is noted that the fee of $7,492.50 in exhibit 2 is 33 1/3 
percent of the gross recovery, computed defore deducting expenses, 
rather than after deducting expenses as provided by the written 
fee agreement. 

Counsel's records, exhibit 13, shows receipt of fees of 
$7,080.24 and costs of $81.76 for a total of $7,162.00. The 
payment of $338.00 to The Standard of America Life Insurance 
Company is not shown. 

What counsel actually did was take one third of the gross 
recovery as fees, S7,500.00, pay to claimant the balance of 
$15,002.00 plus the $804.50 which she had advanced and pay all 
expenses and the subrogati~n claim from the $7,500.00 . 

This left him with net fees and expenses of $7,162.00. 
Claimant is entitled to be ce1mbursed for this difference 
t~tween S7,162.00 and $5 ,755.67, which computes to $1,406.33. 

FINDINGS OF FA~T 

1. In April, 1982 claimant employed Curtis A. ward to 
represent her in a workers' compensation proceed1ng against 
KIOWA Corporation and INA Insurance Company. 

2. In April, 1982 claimant and Curtis A. Ward entered into 
a written attorney fee contract. 

3. Claimant and Curtis A. Ward had not reached a mutual 
understanding regarding the point in time at which the attorney's 
fee would change from 25 9ercent of the net recovery to 33 1/3 
percent of the net recovery. 

had 
and 

4. Claimant, at the time of en tering into the fee agreement, 
no independent knowledge or informati?n of the f~es normally 
customarily charged by attorneys performing s~milar services 
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and Ward did not advise her of such. 

5. The percentages contained in the contingent fee agreement 
were not a product of negotiation. 

6. The case was settled prior to hearing by special case 
co~promise settlement which was approved on February 14, 1984. 

7. At the time claimant agreed to accept the special case 
settle~ent, she was not aware that ~ard was intendin9 to c~arge 
one-third of the net recovery as his fee and she believed that 
h is fee would be one-fourth of the net recovery. 

8. At the time Ward received the settlement check and 
explained the proposed distribution to claimant, she obJected to 
his ~ee _being computed at the cate o f one-third of the recovery 
and indicated to him that she felt that their agreement was that 
his fee should be one-fourth of the net recovery. 

9. Ward made a concession in the amount of $338 plus 
expenses advanced in an attempt to appease claimant's apparen~ 
dissatisfaction. 

10. Claimant's case involved difficult questions concerning 
a diagnosis of the source of her problem and also of whetner or 
not the problem was work related. 

11. Of the other pertinent factors, t~ere are none present 
which would indicate that the fee in this proceeding should be 
higher than that customarily charged for similar services. 

12. There is nothing in the record to indicate that counsel 
did not obtain a favorable result oc tha t t~e fee should be less 
than the fee customarily charged in the locality for similar 
services. 

13. Counsel advanced expenses of $13q.67. 

14. Claimant advanced fees of $804.50. 

15. In ~ettling with claimant, counsel paid to her two-thirds 
of the gross recovery and reimbursed the fees she had advanced 
foe a total of $15,804.50. 

16. In settling with claimant, counsel retained one-third 
of the gross recovery from which he settled a subrogation claim 
for $338.00 and retained net fees and expenses of $7,162.00. 

CONCLUSIONS OF LAW 

A ~r itten fee agreement is entitled to little weL3ht where 
its terms ace unclear and a meeting of the minds of the parties 

did not actually occur at the time of its making. 

A reasonable fee foe counsel in tnis proceeding is an a~ount 
equal to 25 percent of the grosd recovery #h ich computes to 
$5,625.00 plus reimbursement of costs 3dvanced in the total 
amount of $130.67 with a resulting total of $5,755.67. 

ORDER 

IT IS THEREFORE ORDERED that fees and ~xpenses for Curtis A. 
ward for representation of the claimant in cne proceeding 
against KIOWA Corporation, employer, and INA Insurance Company 
ace hereby authorized in the total amount of five thousand seven 
hundred fifty-five and 67/100 dollars ($5,755.67). 

IT IS FURTHER ORDERED that where counsel has received the 
total of seven thousand one hundred sixty-two dollars ($7,162) 
he shall refund to claimant the sum of one thousand four hundred 
six and 33/100 dollars ($1, 406 .33). 

f 

! 

fl,,\ 
Signed and filed this / ( ~ay of December, 1984 . 

,/ / ~YI~. ~~!t,.c:tca&nfxr-- ~~\ 
MICHAEL G. 
DEPUTY I~DUSTRIAL COMMISSIONER 

BEPORE THE IOWA INOUSTRl.'\L CO,~MISSIONER 

JOHN CARALAN, 

Claimant, 

vs. 

osc:.R '!AYER, 

Employer, 
S'!!l f-Insuce1, 
Defendant. 

INTRODUCTION 

FILE 1'10. 682417 

REVlE,'1-

R E O P E ~ I ~ G 

::> E C { S I q=~ I L E D 
OCT R'384 

JOWA !HPVSIB!Al COMMISSIONER 

This is a proceeding in review-reopening brought by John 
Cahalan, claimant, against Oscar 'layer & Co., self-insured 
employer, defendant, to recover additional benefits under the 
Iowa WorkersJ Compens3tion Act for an injury arising out of and 
in the course of his employment on February 20, 1981. It came 
on for hearing on July 10, 1984 1t the Bicentennial Building in 
Davenport, Iowa. It was considered fully submitted at that time. 

A prior decision in this matter 1warded wee~ly compensation 
benefits for the period from February 2, 1981 through 'larch 30, 

1981. 

At the time of hearing the parties stipulated that claimant's 
gross weekly earnings were $399.00. 

The record in this ~attec consists of the record of t~e 
prior hearing on July 29, 1982· testimony by clai~ant, J1mes Van 
Ryfte and Vernon Keller; claimant's exhibit 7, a letter from 
Richard T. Beaty, o.o., dated December 9, 1983; claimant 's 
exhibit 8, a memo from Job Service of Iowa d3ted December 28, 
1983; claimant's exhibit 9, a grievance dated Pebcuary 9, 1983; 
claimant's exhibit 10, an agreement b~tween Oscar "lay'!!C and the 
United Food and Commer1al Workers' International Un ion; claimant's 
exhibit 11, page 9 of a pr1oc 1ecision in cl~imant's case; 
exhibit C, a video tape; exhibit D, a listing of jobs; and 
~xhibit E, a listing of jobs. The parties submitted briefs. 

ISSUES 

The issues in this ~attec ar'!! whether or not there is a 
c1usal r~lationship between claimanc's o~cup~tional 1LSe'ISP ar.d 
,~-· -1,,.,.;-.1 \ ltv hP now suffers; w'1ether or not claimant is 
entitled to ?ermanent partial disability: and what the proper 
r1te should be in the event of an award. 

STATEMENT OF THE CASE 

The record from the prior hearing has been reviewed, but it 
is not detailed herein. 

Forty-nine year old eight-handed ~arried claimant, testified 
to l8 years experience in boning on the cut floor. He recalled 
that he attempted to move to the pre-rigor department in June of 
1981 but was unable to effectuate a bump. He sought pre-rigor 
because there were more jobs avail1ble in that department. Due 
to medical limitations he was given a department 71 Job or light 
duty status and was sent to plastics. He was not able to go 
from plastics to pre-rigor. 

Claimant professed to not knowing why he had been unable to 
get into pre-rigor because he felt that persons with less 
seniority than he were working in the department. 

~l aimant reported that his current restrictions which are a 
continuation of those imposed by or. Beaty and J. B. Sunderbruch, 
H.D., and include no lifting over 20 pounds, no progressive 
movement and no raising of the hands above shoulder level. It 
is claimant's feeling that those restrictions limit his work 
opportunities because there are many jobs that entail progressive 
movement. 

Cl aimant described the work he has done since the last 
hearing as follows: He worked four weeks on the two inch 
Warwick line where two inch saus1ges or hot dogs are placed 12 
to a package at a rate of 45 packages per minute. The bad links 
are removed and replaced. The job is run for a time each fall 
and then ~li~1nat'!!d. Be left his duty wh~n the repetitive 
~overnent botherad his shoulder and also because the )Ob can out. 

He was assigned for three to four weeks to filling large 
orders. He selected boxes from those piled on pallets. Some of 
the boxes weighed in excess of h1s weight l1rnitat1on. He also 
piled boxes above shoulder height. 

He lost a one wee~ job in plastic when a more senior person 
returned from vacation. Plastic sheets w~re counted and then 
packed into boxes. There was a deep bubble job done standing 
which claimant said he could not do. A shallow Job sitting he 
thought he could do. Repetitive motion of the glue line rendered 
him unable to do that work. He denied that the job could be 
done left handed. 288 

A very brief couple of days wee~ spent on the weiner tunnel 
where a box is positioned; dividers ar~ inserted; weiner s are 
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eked; and the box is sealed and returned to the line. Two 
ousand five hundred movements are done each hour. The repetitive 
vement troubled him. 

Claimant felt he could have done the plastic job. His last 
11 day of work was in the week ending February 4, 1983. He 
snot worked since that time. He said that he has been to 
employment, to job service and to s~e a job consultant. He 
aimed to be troubled by both his age 3nd by his inability to 
e his right hand. He has been unable to find wor k at the 
lacy level he commanded with defendant employer. He claimed 
at he has tried to file applications , but that he did not 
member where and that he has none on file at present . 

Claimant asserted that the more lifting or repetitive motion 
at he does the more he is troubled by his shoulder. 

Claimant testified that he does not know what his job status 
• Be continues to complain that he was not given a list of 
ailable jobs when his department closed in June of 1981. He 
els that lists of jobs he has seen since that time do not 
mport with section 123 of the labor management agreement in 
at there is inadequate information on which to make a selection. 
re specifically he believed that jobs should be listed by 
tle. Be filed a grievance relating to this complaint with the 
mpany which was denied. 

Claimant acknowledged that in addition to the four jobs he 
ied, he has been taken to some areas of the plant by Vernon 
ller. Claimant appears to have found that this tour was 
ac~eptable because the foremen who were present were unsure of 
b availability. 

Claimant indicated a knowledge of negotiations on his benalf 
get him some rights in slice pack. ~nder the agreement 

aimant was to get half of his seniority. When he went to the 
partment with a letter to be signed by the foreman , he was 
ld that he would not be able to handle any job in the department. 
aimant stated that he drew sick pay from January to June or 
ly of 1982. Thereafter he got unemployment benefits until 
vember of 1983. Claimant was not aware that the company had 
lked to Dr. Beaty about his jobs . Re denied that he had been 
anted an additional lump sum since the prior hearing. He 
pressed the opinion that there are jobs in the plant that he 
uld do if he could get to them. 

Claimant agreed that he has learned to use his left hand for 
re things. Be steers his mower which has an electric starter 
th his left hand. He fishes for catfish without casting . He 
1nted for squirrels and deer only . 

Claimant denied that he has been offered anv iob base1 ~~ 
is seniority which he was able to handle, but he said he was 
>le to do the job in section 71 status. 

James Van Byfte, engineering supervisor since 1972, testified 
> familiarity with various job requirements and to familiarity 
ith jobs to which cl~imant testified. Re supervised the making 
~ a video tape to portray the wor k claimant has tried to 
!rform. 

The video tape showed: The order filler in the shipping 
ipartment takes an order and staeks the pallet with boxes to 
Lll that order. Boxes are picked up one to four at a ti~e. 
1ere is reaching above shoulder height and lifting of a maximum 
! 50 to 70 pounds . Appr oximately three pallet orders are 
>mpleted in each hour. Pallets are stacked to a height of 77 
1ches or to a weight of 2,200 pounds, 

The plastic job is one that c an be done right or left 
1nded, standing or sitting . The weight lifted is about five 
>unds. 

On weiner line packaging, 36 are done per hour if the line 
1 running at full speed. Boxes filled weigh either 12 or 24 
>unJs and they are slid as opposed to lifted. 

The Warwick loader job is a one person job. Claimant had 
1other person on the job with him because he was in training. 

The witness testified that more than half the jobs in the 
Lant require repetitive motion. 

Vernon Keller, plant safety and security manager for 14 
!ars, said that he has been the company person dealing with 
l aimant since the last hearing. He reported that claimant was 
vacation replacement in a section 71 job doing bubble stacking 

1 plastics. It was his recollection that claimant was told on 
le fourth day he would belayed off. The n°xt day claimant had 
sore shoulder and claimed the job was too much for him. 

As claimant 
> get hi11 out. 
lOUld be found 
>ctor, removed 
>ok a vacation 

was in section 71 status someching has to occur 
Re was not better. The un i on agreed a job 

for him and the union, with management and the 
claimant from section 71 status. Claimant then 
from September 27, 1982 to November 5, 1982. 

When claimant returned from vacation it had been predetermined 
lat he was to do a job in department 146. The Warwick lolder 
>b was the easiest and c l aimant was placed in that position. 
,e of the objectives of this move was to find claimant a home 
!partment from which he could operace . The union agreed that 
E claimant worked for 20 days he could take half of his seniority. 
t aimant decided not to avail himself of that option. 

It was hoped that claimant would be able to do the non-line 
job in the shipping department because if he had 3tayed to get 
seniority he could have obtained a riding job. He had trouble 
with t he work which he was unable to do ra?idly enough and he 
was disqualified by his supervisor. As there wa s 30me overhead 
work, the union agreed to call claimant's disqual ification a 
medical one. 

The witness took claimant to three d~partments to view open 
jobs. Claimant did the packagin~ job for two days and then was 
unable to continue. At that point the company had exhaus~ed 
possibilities. Again an agreement was achieved with the union 
to place claimant on sick leave. Twenty-three weeks ·,1ere paid 
followed by unemployment from July l, 1982 to December 31, 1983. 

Keller claimed that the company has nothing to offer c laimant 
at this time as it is bound by the contract. Placement is based 
upon both plant and union seniority. He pointed out that 
claimant's self-imposed restrictions are different from those 
placed by the doctors. Keller understood the doctor imposed 
limitations to be no repetitive heavy lifting, no lifting in 
excess of 25 pounds and no lifting above shoulder height. 
Keller was not cognizant of a bar on repetitive motion. 

The witness did not know if claimant had been given a list 
of jobs available as of June S, 1981. 

Claimant is particularly concerned with section 123G o f the 
agreement between defendant and the United Food and Commercial 
Workers' International Union which provides: 

At the time of layoff, all open jobs and any jobs 
made available by this Section will be combined 
into a list from which employees in the order of 
plant seniority will be allowed to select a job. 
The jobs of junior employees will be made avail-
able, if necessary, in accordance with the following: · 
G. An employee who has been placed in a job of his 
choice must be able to perform the job or learn the 
job within a reasonable length of time . If he is 
unable to satisfactory perform the job within a 
reasonable length of time he shall be laid off and 
shall no longer be eligible for placement in that 
job. 

On February 9, 1983 claimant filed a grievance relating to 
that section. Re felt that the company only gave him a choice 
of shift, department and classification. ~anagement denied the 
grievance by saying that claimant "had the same i nformation 
available to other employees at the time of selection." 

, A mem9 fro~ Job Service of Iowa ver ifies claimant's active 
registration since August 28, 1983. 

A letter from Richard T. Beaty, o.o., dated December 9, 1983 
reports the doctor's discussing with claimant his impairment 
rating which was based •primarily upon pain" with repetitive 
motion or heavy lifting. Claimant complained of a worsening of 
his pain. The surgeon proposed either roritsone injections or 
surgery. Claimant was reluctant to choose surgery because, as 
he told the doctor, •he has discussed this with Oscar Hayer but . 
they are unwilling to accept him as being disabled if the 
surgery does not work.• Dr. Beaty suggested referral to Dr. 
Sprague for evaluation and a second opinion. 

APPLICABLE LAW ANO ANALYSIS 

This is a review-reopening proceeding. Iowa Code section 86.14(2) 
mandates: •in a proceeding to reopen an award for payments or 
agreement for settlement as provided by section 86.13, inquiry 
shall be into whether or not the condition of the employee 
warrants an end to, diminishment of, or increase of compensation 
so awarded or agreed upon.• 

A prior arbitration hearing was held in this matter on July 
29, 1982. That hearing resulted in an appeal of the proposed 
decision. In an appeal decision filed July 29, 1983 the proposed 
decision which had determined that claimant had an occupational 
disease caused by the rapid and repetitive motion in his job as 
a ham boner, that claimant was entitled to weekly benefits from 
February 20, 1981 through March 30, 1981 and that claimant had 
failed to establish disablement was affirmed. In the appeal 
decision the commissioner made the following findings of fact: 

1. Claimant began working for Oscar ~ayer , Co. 
in 1953. 

2. Claimant's last 20 y~ars with Oscar Mayer, Co. 
were in the boning departmen t. 

3. Claimant's job entailed making rapid and 
repetitive motions with his eight arm and shoulder 
while cutting hams and loins. 

4. Claimant was unable to continue his work in 
the boning depar t ~ent in January of 1981 due· to 
shoulder pain. 

5. Claimant experienced no shoulder pain while 
not working. 

6. Claimant has an occupational d iseas~ caused by 
the rapid and re9etitive motions with his right arm 
and shoulder. 
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7. Claimant was restricted from wockin~ fro~ 
February 20, 198 l through Ma cch 30, 1981, and was 
released foe one-handed duty on ~arch 31, 1981. 

8 . Oscar ~ayer, Co. closed the boning department 
on June 5, 1981. 

9. Claimant met with an Oscac ~ayer representative 
and a union official on Apcil 13, 1981 to discuss 
claimant's options of retirement, layoff, oc 
bumping another worker upon the closing of the 
boning department. 

10. Claimant chose to bump into the pre-rigger 
(sic] department on May 14, 1981. 

11. Claimant lacked suffici~nt seniority to 
effectuate a bump into pre-rigger (sic). 

12. Claimant had had sufficient seniority to bump 
into 36 jobs in nine different departments on ~ay 
14, 1981. 

13. Claimant was denied a second opportunity to 
bump because other workers had alre3dy made their 
bump selections. 

14. Claimant was capable of filling 1n for v~cation-
1ng employees in several departments. 

15. Claimant has not looked for enployment outside 
of Oscar Mayer, Co. 

16. Claimant has not been incapacitated from 
performing work 1n the beef (sic, oacking industry 
due to his occupational dis2ase. 

The case law relating to review-reopening proceedings is 
rather extensive: 

The opinion of the Iowa Supreme Court in Stice v. Consolidated 
Indiana Coal Co., 228 Iowa 1031, 291 N.~.2d 452 (1940) stated: 
"That the modification of ••• (an) award would depend upon a 
change in condition of the employee since the award was made. • 
The court cited the law applicable 3t that time which was "if on 
such review the commissioner finds the condition of the employee 
warrants such action, he may end, diminish, or increase the 
compensation so awarded" and stated at 1038· 

th3t the decision on review depends upon the 
condition of the employee, which found to exist 
subsequent to the date of the 3w3cd being reviewed. 
We can find no basis foe interpreting this language 
as meaning that the commissioner is to re-determine 
the condition of the employee which was adjudicated 
by the former award. 

In Henderson v. Iles, 250 Iowa 787 794 96 
( 1959 -:'.--,-,,-, ..... ---'-.;.....::.;.= , , N. W. 2d 3 21, 

l, questions to be asked were listed in the ?pinion 3nd 
included: 

(Did) claimant, by sufficient competent evidence, 
show a change since the award JaS made, in his 
capacity to perform gainful labor? ~as there a 
change in the degree of his industrial disability-
a reduction of earning capacity? 

A maJor pconouncemnt came in the case of Gosek v. Garmec, 
Stiles Co., 158 N.W.2d 731, 732 (Iowa 1968). The opinion there 
said that " (o)n a review-reopening hearing claimant has the 
bucden of showing by a preponderance of the evidence his ci~ht 
to compensation in addition to that accorded by a prior agreement 
oc adjudication.• The opinion went on to discuss the common 
undecstanding that "if a claimant sustained compensable inJuries 
of which he was fully aware at time of prior settlement or 
award, but foe some unexplainable reason f31led to assert 1t 
[sic), he cannot, foe the ficst time on subsequent review 
proceedings, claim additional benefits.• The opinion continued 
at 733 "[b)ut according to the apparent maJocity view, if a 
claimant does not know of other employment connected inJuries or 
disability ~t time of any pc1or agreement or adjudication, he is 
not ordinarily barred from later asserting it (sic) as a basis 
for additional benefits.• The court went on to hold at 735 that 
"cause for allowance of additional compensation exists on proper 
sh~wing that facts relative to an employment connected 1n1ury 
existed but were unknown and could not have been discovered by 
the exercise of reasonable diligence, sometimes referred to as a 
substantive omission due to mistake, at time of any prior 
settlement or award." 

Further refinement was provided by the Iowa Court of Appeals 
1n ~eyers v. Holiday Inn, 277 ~.W.21 24 (Ct. App. Iowa 1978). 
The per curiam opinion in that case lt page 26 discussed the 
problem and the solution thusly: 

The question we must decide 1s whether a mistaken 
assessment of the extent of a claimant's disability 
later modified to correspond with findings made in 
subsequent medical evaluation Jtll support an 
increased award on reveiw reopening. tt is clear 
that if the subsequent evaluation cesults from an 
unexpected deterioration of the claimant's physical 
condition, a review reopening will lie. (Citation) 
But does the same hold true when the latec evaluation 
results from the failure of a diagnosed condition 
to improve to the extent antic1patad. 

The court in Bousfield v. Sisters of Merc3, 249 
109 (1957) at 69, cited prior decisions and a ded a 
review-reopening law by stating: 

It makes little diffecence from the standpoint of 
the lnJured claimant whether a physical condition 
resulting from an inJucy progressively JOrsens 
beyond what was anticipated or f~1ls to improve to 
the extent anticipated. Either situation results 
in the industrial commissioner being unable to 
fairly evaluate the claimant's condition at the 
tirue of the arbitration hearin1. Iowa 64, 86 N.W .2d 

new facet to 
~ore recently, the court said that "[aln increase in industrial 

disability may occur without a change in physical condition. A 
change in eacnlng capacity subsequent to the oci1inal awacd But it is also true that unless there is more than 

a scintilla of evidence of the increase, a mere 
difference of opinion of ts or competent 
o s as t bilitS 
a rom t not e 

cm nation 
or rev ew-

ce us, or 
here there was substantial evidence of a worsening 
of her condition not contemplated at the time of 
the first award. (emphasis added) 

Further clariication was provided: 

In the matter before us the claim is not from 
tempocary disability to permanent partial, but for 
a greater degree or percentage of permanent partial 
disability from that for which she was compensated. 
Thece is no material distinction. Degree as well 
as type is contemplated in the statute. Proof as 
to the subsequent condition 1s the important factor. 
It is claimant's position that she offered substantial 
competent evidence that her physical disability 
resulting rrom the original injury was not 20\ as 
~riginally believed, and upon which she received 
compensation, but now proves to be 25\. Defendant
employer's contention before the commissioner, 
before the district court,•and now before us is 
that the evidence did no more than confirm the 
original findings of disability and that no competent 
facts were related to confirm a change in clalmant's 
condition. This was the basis of the district 
court's judgment, but one in which we cannot agcee. 
Some progressive deterioration was related by the 
claimant and confic~ed by the doctor. It was 
sufficient evidence to permit the commissioner to 
determine whether the percentage of permanent 
partial disability had actually been underestimated 
in the former awacd. The doctor's opinion that the 
disability considering her history was 5\ ln excess 
of the 201 apparently originally determined after 
the flcst opecat1on justifies the review reopening. 

which is proximately caused by the ocig1nal inJucy_also constitutes 
a change in condition .•.. • Blacksmith v. All-American, Inc., 
290 N.W.2d 348, 350 (1980); McSPadden v. 819 Ben Coal Co., 288 N.W.2d 
192 (1980). 

Claimant has the burden of proving by a preponderance of the 
evidence that increased incapacity which entitles him to additional 
compensation is a proximate result of the original injucy. 
Oeavec v. Armstcon Rubbec Co., 170 ~.W.21 455, 457 (Iowa 1969). 

a~ner v. ts Ra o & e ectcic Co., 254 Iowa 990, 993, 119 N.W.2d 
1s (l963J. 

Claimant's situation is somewhat different fcom that in the 
review-ceopenings cited above in that this is an occupational 
disease case and claimant must establish disablement. Iowa Code 
sections 85A.4 and 85A.5 provide: 

Disablement as that term is used in this chapter 1s 
the event or condition where an employee becomes 
actually incapacitated from performing his work or 
from earning equal wages in other sultable employ
ment because of an occupational disease as defined 
ln this chapter in the last occu9ation in which 
such employee is inJuriously exposed to the haz3cds 
of such disease. 

All employees subject to the provisions o~ this 
chapter who shall become disabled fcom inJucious 
exposure to an occupational disease he~e1n designated 
and defined within the conditions, limitations 1nd 
cequicements provided herein, shall receive compen
sation, ceasonable surgical, medical, osteopathic, 
chicopcactic, physical rehabilit3tton, nursing and 
hospital services and supplies thec~for, and burial 
expenses as provided in the wockecs compensation 
law of Iowa except as otherwise provided in this 
chapter. 

rf, howevec, sn employee incurs ,n occupational 
disease foe which he would be entitled to receive 
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compensation if he wer e disabled as provided 
herein, but is able to continue in employment and 
requires medical treatment for said disea se, then 
he shall receive rea sonable medical services 
therefor. 

Claimant has not shown an i nability to perform his work. He 
himself testified that there were jobs within the plant he could 
jo if he could get to those jobs. Defendant's exhibit D lists 
54 jobs which do not require e ither heavy lifting or repetitive 
Jse of the right arm. However, claimant's unrebutted testimony 
is that he has been unable to find other employment at an equal 
.age. A letter from Job Service of Iowa states that claimant 
,as been actively registered since August 28, 198 3. Claimant 
3id not have applications on file at the time of hearing. 

It is necessary to examine claimant's cond ition when the 
iec ision was made in the prior proceeding and his condition at 
,resent to see if there has been a change required by the law. 

On comparision, claimant is older now, but that aging is to 
>e anticipated. His education remains uncha nged. His work 
!xperience has been varied a bit by the work he attempted to do 
1fter the hearing. Claimant's permanent restrictions from Dr. 
leaty at the time of the prior hearing seemingly are unchanged. 

Cl aimant offer ed little in the way of medical evidence in 
1is most recent hearing presenting only a lette r from Dr. Beaty 
1ho apparently had discussed surgery with claimant whose position 
in having an operation is unchanged from the prior hearing . Dr. 
1eaty did not change his disability rating of five percent. 
: laimant's range of motion seemingly remains normal. 

Claimant's seeking other suitable employment at an equal 
,age changes his situation and thereby allows him to establish 
10th the change o f condition required in a review-reopening 
>roceeding and disablement as required oy the Iowa Occupational 
•isease Law. 

As claimant has shown disablement, his industrial disability 
ust be eval uated. The Iowa Supreme Court in McSoadden, 288 N.W.2d 
81, 190 concluded that the criteria used to evaluate industrial 
isability under chapter 85 could be applied to occupational 
isease matters . 

The industrial commission has discussed the factors in 
ndustrial disability on many occasions as follows: 

Functional disability 1s an element to be 
considered in determining industrial disability 
which is the reduction of earning capacity, but 
consideration must also be given to the injur 0 d 
employee ' s age, education, qualifications, ex
perience and inab ility to engage in employment for 
wh ich he is fitted. Olson v. Good~ear Service Stores, 
255 Iowa 1112, 125 N.W . 2d 251 (l9 3). Barton v. 
Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A find ing o f impairment to the body as'a wnole 
fo und by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and ~isability are not identical ter~s. Degree of 
industr ial disability can in fact be much di fferent 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 
to be considered and disability can rarely be found 
wi thout it, it is not so that an industrial disability 
is proportionally related to a degree of impairment 
o f bodi ly function. 

Factors cons idered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury, and present 
condition ; the situs o f the injury, its severity 
and the length of healing period: the work experience 
of the employee prior to the injury, after the 
injury and potential for rehabilitation; the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury ; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer fo r reasons 
related to the i njury is also relevant. These are 
matter s which the finder of fact considers collectively 
i n arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidel ines which give, for example, 
age a we ighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent; work.experience: thirty 
percent, etc. Ne ithe r is a rating of functional 
impairment entitled to whatever the de~ree of . 
impairment that is found to be conclusive that it 
directly correlates t o that degree of industrial 
disability to the body as a whole. tn other words, 
there are no formulae wnich can be appl i ed and then 

added up to determine the degree of industrial 
di~ability. It therefore becomes ne:essary for the 
deputy or commissioner to draw upon prior experience, 
general and spec ial ized knowledg e to make the 
finding with rega rd to degree of i~dustrial disability. 

See Bi rmingham v. Firestone Tire & Rubber Company, II Iowa 
Industrial Commissioner Report 39 (1981); Enstrom v. Iowa 
Public Se r vices Company, II Iowa Industrial Commissioner Report 
142 (1981}; Webb v . Lovejo~ Construction Co., II Iowa Industrial 
Commissione r Report 430 (l 81). 

Claimant was forty-six when he began to have shoulder 
problems. He is now nearly fifty. He is a high school graduate . 

Claimant 's relevant work experience has been confined to 
defendant . Since the development of his occupational disease, 
he has been unable to work steadily for defendant. Intially 
there was difficulty for claimant in finding a position because 
his department closetl and because of a labor management agreement. 
rhe undersigned urged the parties at the time of the last 
hearing to work together to resolve the problem. She is pleased 
with the manner in which union and management cooperated to find 
work for claimant . She finds less pleasure in claimant's 
response to those attempts. Admittedly some of the work offered 
was unsuitable to claimant; however, she is not impressed with 
claimant's coope ration. Un f ortunately, claimant continues to 
dwell on the circumstances surrounding the closing of his 
department. At the t ime of his first hearing, claimant expressed 
his preference for working for defendant. Vestiges of that 
preference remain . Claimant has collected unemployment benef its 
and sick leave payments which in all likelihood have reduced his 
interest i~ looking for work. 

Cla imant car ries a weight limitation of no lifting of over 
25 pounds over shoulder level and a restriction on repetitive 
motion . Claimant has been off work for a considerable period. 
He needs to 'get back into the routine of work. The motivational 
factors discussed above lower the probability of rehabilit~tion 
for claimant. 

Claimant's long period off work has not been helpful to his 
physical condition . Claimant's complaints are of his right 
shoulder. His right hand is his dominant hand although he did 
acknowledge increased ability to use his left. Claimant had a 
prior dislocation to his right shoulder . Dr. Beaty concluded at 
the time of his deposition taken in the prior proceeding that 
cl aima nt had an impingement syndrome, supraspinatus syndrome or 
t~ndonitis of the rotator cuff. Claimant had a full range of 
motion which was documented by cybex . Dr. Beaty gave a functional 
rating based on pain of five percent. Dr . Beaty's most recent 
~oport finds claimant "relatively asymptomat ic" with light activity. 

Based on the Iowa case law, the discussion set out above and 
the findings of fact set out below and giving particular emphasis 
to claimant's inertia in light of repeated attempts to help him, 
it is determined that claimant is entitled to pe~manent partial 
industrial disability of eight percent. 

At the time of hearing there was question aa t o an issue of 
rate. The rehearing decision filed on December 8, 1982 awarded 
compensation based on a gross weekly wage of $399. The rate was 
not at issue on appeal and the commissioner's decisiQn also made 
an award on the same basi s. That same determination for rate 
will be used in this case. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claiman t is forty-nine years of age. 

That claimant is a high school graduate. 

That claimant is right-handed. 

That claimant has long experience in boning. 
That claimant was unable to work in pre-rigor, the department he chose when his own department was shut down. 

That claimant is limited to 25 pounds of lifting over 
shoulder level and restricted from repetitive motion. 

That since the prior hearing in this ~atter claimant has 
worked on the Warwick line, in filling la rge order, in plastics 
and on the weiner tunnel 

That claimant last worked in tne week ending February 4, 
1983. 

That claimant has been to Job Services and to a job consultant. 

That claimant has failed to find work at an equal wage in 
other suitable employment. 

That claimant has drawn sick pay and unemployment benefits. 

That claimant had a prior dislocation of his right shoulder. 

CONCLUSIONS OF LA~ 

THEREFORE, IT IS CONCLUDED: 

That claimant has established disablement pursuant to the 
Iowa Occupational Disease Law. 
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That claimant has established en titlement to permanent 
partial industrial disability o f eight (8) pet-cent. 

That claimant is entitled to compensation based on a gr oss 
weekly wage of three hundred ninety-nine dollars ($399 ). 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendant pay unto claimant forty (40 ) weeks of permanent 
partial disability at a rate t o be agreed upon by the parties based 
on a gross weekly wage of three hundred ninety-nine dollars ($399). 

That defendant pay the amount of this award in a lump sum . 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500-4 . 33. 

That defenda nt file an activity report in ninety (90) days. 

Signed and filed this _<(..:::..._ day of October , 1984. 

JU 
D COMMISSIONER 

BEFORE THE I OWA INDUSTRI~L COMMISSIONER 

FLOYD CARD, JR., 

Claimant, 

vs. 

H & W MOTOR EXPRESS COMPANY, 

Employer, 
Self-Insured , 
Defenda11t. 

: 

: 

I NTRODUCTION 

File No. 691781 

~ R 8 I T R A T I O N 

DE CF 1 LoE 0 
0C1 3 '984 

IOWA INOUSlRIAl COMMISSIONER 

This is a proceeding in a rbit ra tion brought by Floyd Card , 
Jr., cla imant , against H & W Motor Express Company, a self
i nsured employer, defendant, to recover benefits fo r an alleged 
injury of J anuary 15, 1982. It c ame on for hearing on Febr uary 
21, 1984 at the Blac k Hawk County Courthouse in Waterloo, Iowa. 
It was cons ide red fully submitted with the receipt of record 
from the Department of Public I ns t ruction on February 27, 1984. 

The industr ia l commissioner's file contains a first repor t 
of injury received January 19, 1982. A fo r m 2A shows the 
payment of twenty-nine weeks and three 1ays of healing period 
benefits. 

At the time of hearing defendant admitted an injury arising 
out of and in the cou rse of claimant's employment on January 15, 
1982. 

The record in this matter consists of the testimony of 
c laimant, Eugene Kreger, Cletus J. Hammer , Steven Cecil Miller, 
Alma Frances Ca rd , Roger David Kittle and Marian Jacobs; defendant's 
request for admissions 1 through 4; defendant's interrogatories 
2, 4, 5 , 6, 7, 8 and 9; exhibits 6, 7, 8, 9 and 10 accompanying 
the Crouse deposition; claimant's exhibit 24, a letter from 
James E. Crouse, M. D., dated April 13, 1982; claimant's exhibit 
25, letters from Dr . Cr ouse; claimant ' s exhibit 31, a letter 
f rom Or. Crouse dated February 4 , 1982; claimant's exhibit 32, 3 
l etter from Dr. Crouse dated April 13, 1982; c laimant's exhibit 
33, a letter from Or . Crouse dated October ll, 198 2 ; c laimant's 
exhibit 34, a letter f r om Dr. Crouse dated October 21, 1982; 
c laimant's exhibit 35, a letter from Andrew C. Smith, M.O., 
d ated October 23, 1982; claimant's exhibit 36 , a letter from Dr. 
Cr o use dated February 25, 1983; claimant's exhibit 37, notes 

from an examination by David C. ~aden, M.O., dated August 9, 
1982; claimant's exhibit 38, 3 letter from Dr. Crouse 1ated 
September 15, 1983; claimant ' s exhibit 39, a bill from St. Francis 
Hospital; _clai~ant's _e~h i bit 40, a bill from The Prescription 
Sho~; cl~imant _s _exhibit 41, the deposition of Paul L. Meyeraan; 
cla~mant

1
s exh~b~t 42, a b:11 from Orthopaedic Specialists; 

claimant, s exh~b~t 4 3, a bi;1 from Union Prescription Center; 
claimants exhibit 44, portions of the Kittle deposition sought 
t o be admitt~d as admissions; claimant's exhibit 45, the deposition 
o f Roger David Kittle; claimant ' s exhibit 46, the deposition of 
Dr. Crouse; claimant's exhib1t 47, the rehabilitation file; 
claimant's exhibit 48, a letter from claimant's counsel; defendant's 
~xhi?it A, notes referring to claimant's treatment for eight 
inguinal hernia; defendant's exhibit e, a s e ries of notes from 
Drs . Crouse and Walker; defendant's exhibit C, a letter from 
John R. Wal ker, dated July 12, 1979; jefendant's exhibit o, a 
letter from Dr. Wa lker dated December 28, 1979; defendant's 
exhibit E, a letter from Dr. Crouse dated March 31 1980· 
defendant's exhibit F, a letter from Dr. Crouse da~ed May 27, 
1980; defendant's exhibit~. a letter from Dr. Crouse dated 
August 27, 1980; defendant's exhibit H, a letter from Dr. Crouse 
1ated December 29, 1980; defendant's exhibit I, a letter f r om or. 
Crouse dated February 6, 1981; defendant's e xhibit J, a lette r 
from De. Crouse dated Febr uary 18 , 1981; defendant's exhibi t K, 
a letter from Dr. Crouse dated March 5 , 1981; defendant's 
exhibit L, .a letter from Dr. Crouse 1ated March 5, 1981; defendant's 
exhibit M, a letter fr om Dr. Crouse dated ~ay 15, 1981; defendant's 
exhibit N, a letter from Dr. Cr ouse dated November 20, 1981; 
defendant ' s exhibit o, a letter from Dr. Crouse dated February 
4, 1982; defendant's exhibit P, a letter from Dr. Crouse dated 
February 15, 198 2; defendant's exhibit Q, a letter from De. Crouse 
1ated February 25, 1983; defendant's exhibit R, a letter from 
Arnold Delbridge, M.D., dated February 27, 1980; defendant's 
exhibit S, a letter f r om Dr. Delbridge dated Aoril 29, 1980• 
defendant's exhibit T, a letter from Dr. Delbr1dge dated February 
13, 1981; defendant's exhibit U, 3 lettec from Dr. Delbridge 
dated March 11, 1981; defendant's exhibit V, a letter from Or. 
Delbridge dated March 9, 1992; de fendant's exhibit~. a letter 
from Dr. Delbridge dated April 2, 1982; defendant's exhibit X, a 
lette r from Dr. Crouse dated Februry 4, 1982; defendant's 
exhibit Y, a le t te r from Dr. Crouse dated April 13, 1982; 
defendant's exhibit Z, a letter from J3n Fowler dated June 30, 
1982; defendant's exhibit AA, a letter from Dr. Crouse dated 
October 11, 1982; defendant's exhibit BB, notes from Dr. Naden 
dated Augus t 9 , 1982; defendant's exhibit CC, a letter from Dr. 
Crouse d ated Oc t ober 21, 1982; defendant's e xhibit OD , a letter 
from Dr. Crouse dated February 25, 1983; defendant 's exhibit EE, 
a letter from Dr. Smith dated Octobe r 23, 1982; defendant's 
exhibit FF; r ecords of claimant's hospitalization of December I 
22, 1979; de f endant's e xhibit GG, hospital records relating to 
c laimant 's carpal tunnel release; defendant's exhibit HH, 
r~~~ris from hospitali zation OL June 15, 1981; def~ndant's 
exhibit II, records from claimant's hernia repair, defendant's 
exhibi t JJ, hospital reco~ds fro~ claimant's 1982 back surgery; 
defendant 's e xhib it KK, the deposition of claimant; defendant's 
exhibit LL, the deposition of Roger~. Kittle; defendant's 
e xh ibit MM, cur riculum vitae of Marion Jacobs; defendant's 
e xh ibit NN, a disability report by Jacobs; defendant's exhibit 
00 , in format ion regarding the GATB test; and answers to inter
rogatories except answer 16. 

Defenda,1t's objections to exhibits 6, 31, 33, 34, 36, and 38 
are overruled. See Iowa Rule of Evidence 803(4). Defendant ' s 
objection to exhibit 4 3 also is overruled based on claimant's 
testimony. Defendant's objection to exhibit 40 is overruled. 
Defendant's objections to e xhibits 10, 39 and 47 were consider ed 
in weighing the evidence . Claimant's obJection to a portion of 
exhibit 46 is overruled as a r e c laimant's obJections to defendant's 
exhibi t s B through W~ Z, FF through II and KK. 

ISSUES 

The sole issue in this matter 1s c laimant's entitl ement to 
permanent partial disability. 

STATEMENT OF THE FACTS 

Claimant ' s testimony wa s offered both live at the hearing 
and through his deposition. 

Fifty-eight yea r old eight-handed married claimant, father 
of seven children, who has a ninth grade education, was employed 
by defendant employer for thirty-one years in January of 1982. 
Prior to commencing work for defendant employer he se r ved in the 
marines as a medical corpsman. His job experience includes that 
on the assembly line fo r a manufacturer and that of a beef 
load?r on a loading dock . He began truck driving in 1950. 

He recalled that he broke a foot while he was working for 
the meat pac ker , that he ha1 teeth knocked out in 1957, that he 
stumbled over an abutment and ruined cartilage in his eight ~nee 
in 1961 which resulted in surgery and occasional subsequent 
trouble, that he hurt his lower bac k JOi~g down steps i n A9c1l 
of 1970 and had a fusion, that he sprained his back i n 197 3 and 
was hospitalized for traction and t hat he tore his biceps in 
1974 3nd had surgery. 

Claimant said that following his 1970 inJury he was able to 
return to work and to do his tasks 3S a truck driver which might 
include lifting five to one hundred p~unds. After 197J he was 
again able to resume his full duties. H1 regained use o f his Jll1 
arm about six months post-surgery after h is 1974 inc ident. 1l 

On March 1, 1979 c laimant felt a snap rn his e ight arm as he 
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nd a no t her employee were attempting to dump some castings out 
fa ba r rel weighing between 400 and 500 pounds. He had numbness 
n his hand. Be had surgery. He was released to go back to his 
uties as a doc k fo r ema n in June. He noted that he was sometim~s 
othe red by li f ting and by tingling in the fingers. 

On Decembe r 13 , 1979 claimant was helping another employee 
ove a pa llet . The o t her worker became faint. Claimant tried 
o ma intain the pa llet and had a snap in his shoulder on the 
ight side . Surgery was performed. Claimant resu~ed work in 
ept e mbe r of 1980 as a full-time driver. Howev,r, his shoulder 
ched a nd af ter a short period he called the doctor as he was 
av i ng t rouble with shifting gears, picking up freight and 
nloading, Re had cortisone injections and physical therapy. 
e was of f work and had carpal tunnel surgery on the right on 
arch 10, 1981. 

Cla imant was given a full work release for June 1981; 
owe ver, he was soon of f for seven weeks with hernia surgery. 
e retur ned t o wo r k in August. At that time he wa s feeling 
ett e r tha n he had in September of 1980 . He again got help with 
eavy unloadi ng . Be a lso was troubled by a lot of shifting. 

In J a nuary of 1982 he s witched to a city driver because he 
hought wo r king on the dock would be easier and help with 
i f ting readily ava ilable. In actuality he got less driving, 

,ut not less lifting . Re was asked: 

Q. Janua r y the 14th, 1982. As things stood with 
you on that date, did you know of any reason why 
you could not have continued in your job with H & W 
as a city dr i ver? 

4. Not really. I was doing what I could, suffering 
with this arm. You bet . I'd have stayed just as 
long as I could. 

Q. You were able to tolerate those activities? 

A. Well, I was, but it gave me a lot of trouble. 

Q. But you ma intained a full-time work schedule, 
correct? 

A. Yes, si r . 

Q. You hadn ' t seen the doctor for at least a month? 

A. Three weeks; about three weeks, yes. (Card dep., 
p. 38 11. 10-25) 

Later he was questioned: 
Q. Now, bac k a t that time, January the 14th again 
before you r f a ll the next day, did you have any 
plans i n mind about how long you would work for H & 
W? 

A. Well, I migh t have said , like Roger said, that 
I wa s go i ng to retire when I was 57, but a lot of 
driver s down thece -- and then Roger would kid me 
and he woul d say, "You'l l be here until 65, " which 
probabl, I would have been. If my health would 
have sta yed up and I had no other injuries, no 
doubt I would have. 

Q. So yo u might have had some plans for r etiring 
befor e this f a ll of January the 15th? 

A. No, I didn ' t have no -- I mean I might have 
said it but I didn ' t have no plans until after I 
hur t my arm, you bet. (Card dep., p. 39 11 . 15-25; 
p. 40 ll. 1- 5) 

He was positive he had not talked about retiring four years 
before. 

On January 1 5, 1982 he fell from the top of a tractor and 
struck his back f r om his buttocks to his head. Traction, 
therapy and pa in pills were tried and then surgery on February 
1, 1982. 

After surger y he used a corset, but then started taking it 
of f to i ncreas e his activities. Re became sore. He par ticularly 
recalled f eeling something in his lower back as he was trying to 
fish. In the rema inder of 1982 he could not bend over and had 
di f ficulty wal k ing more than a certain amount. He had therapy 
and took muscle relaxants . 

Cla imant testified that his arm stayed pretty much the same 
after his f a ll as be fo r e, but he said, •now I cannot do anything 
with my back , no really I haven't tried the arm where it is 
really going t o tear me up like it has." 

According to claimant, Dr. Crouse has ?rovided him with a 
release fo r no stooping, bending or lifting, but not with a full 
release although he ~ad asked for one. He thought he ~ight be 
able to do the d r iving of a city driver, but he did not think he 
could handle hea vy freight. He said: 

The shi f ting and the driving is what would be 
bothering my arm, and the lifting, I mean, my back 
-- it ain't going to do it, neither is that right 
arm. But what r can do with my left arm I ' ll do it 
if there is any way possible. (Card dep., p. 47 11. 
8-12) 

Claimant stated that his neck started hurting after surgery 
in February of 1982. 

Claimant asserted that he would have worked indefinitely if 
• my shoulder held up" and that he would have continued to work 
had it not been for his shoulder. It was after one of his 
shoulder injuries that he began to think of retiring and after 
so many shoulder troubles that he decided to do so. 

Claimant's retirement pension provides him with S625 monthl7. 
He indicated that because of union regulations he could not try 
to work at any trucking firm or he could lose his pension. 

Claimant testified that prior to January 15, 1982 he had no 
problems with walking, sitting, standing or sleeping. Claim3nt 
estimated he can now sit an hour, w3lk two or three blocks, 
stand ten to fifteen minutes and lift ten to fifteen pounds. At 
the time of his deposition claimant was taking only over-the-counter 
pain relievers and an occasional pill from his spouse. 

When cl a imant last s aw Dr. Crouse in April, he was sent for 
tnerapy to the area between his shoulders and to his neck. His 
visit to the doctor was prompted by lower back pain on both 
sides as well as pain down the left leg. Three med1c3tions were 
prescribed. 

Claimant denied any snowmobiling since 1977 or 1978 and 
motorcycling in the past year. Claimant also denied doing any 
work at his cabin in the country other than pulling a few weeds 
in the garden. Be said that his shoulder hindered his enjoyment 
of the cabin from December 1979 to January 1982. 

Claimant acknowledge1 taking two twelve hour trips to 
~rkansas in a van with a bed. He drove foe a brief time on one 
of the trips . 

Claimant evidenced an interest in gunsmithing and a willingness 
to be trained to work in his own business with guns. Claimant 
thought he could answer the phone and drive perhaps an hour or 
two. 

Claimant said that he was too miserable to contact vocational 
rehabilitat i on before June 24 , 1983. He agreed that he had been 
instructed to go by his attor ney. He said that he had visited 
the o f fice t hree times and made other contacts by phone. He 
also saw Ma rion Jacobs who sent him to eight or ten places . She 
assisted him with making up a resume . 

Claimant reported that his only cashier's experience came 
Crom taking money on the road or on the dock. He ~sed ~ !1••1• 
adding machine as a dock foreman . He has had no bartending or 
security gua rd experience and he doubted his capacity to stand 
or to walk. He did not feel he could work an eight hour day. 

Claimant acknowledged tha t he and his spouse have cared fo r 
over 130 foster children over the last fifteen to seventeeo 
years. An allotment of a certain sum of money is made for each 
child. Accvrding to claimant a physical must be taken periodically 
to qualify as a foster paren t. 

Alma Frances Card, claimant's spouse, testified that claimant 
was off work with a low back probl em foe three months in 1970 
and was able to return to work without problems. After his 1973 
slip in front of t he barbershop he had no trouble after a month 
and made no back complaints until January 15, 1982. 

She included in his activities before December of 1979, 
riding motorcycles, snowmobiling, bowling, trap shooting, 
mowing, working in the yard, painting, and carpentry. He did 
all these with no physical problems. Neither was he bothered by 
walking, sitting, standing, li f ting, or sleeping . 

In December 1979 a nd January 1982 he had difficulty with his 
arm which he favored. Be quit doing things he had done before. 
He did a little f ishing, dishes and minor things . He was not 
troubled by sitting, walking, standing or sleeping. 

The witness remembered that-after surgery claimant did not 
move well. He wore his bac k support. She helped him with 
dressing. She did not feel claimant improved in 1983 . 

Card reported that since January 15, 1982 claimant hurts all 
the time and complains every day. He does not lift 3nything, 
even his grandchildren. He walks two or three blocks. He 
cannot stand and he does not bend. 

She saw him try to run the rototiller--a five minute attempt. 
A similar situat.on occurred with a chain s3w. He raked for ten 
minutes before his back hurt and he had to quit. 

On a 
started. 
ch i.ldren 

normal day it will take him 3n hour or two just to get 
He spends his days drinking coffee 3nd visiting 

and friends. One day a week they go to the cabin. 

It was Card's opinion that claimant planned to work until he 
was seventy. 

Cletus J. Hemmer, a lounge and bar operator from Raymond, 
Iowa, who appeared pursuant to a subpoena, testified to having 
known claimant for fifteen years ,nd to having performed various 2 9 1, 
activities with him. He recalled claimant's inJury to his ;J 
shoulder in 1979 and to his back in 1982 and said that until 



t 
1979 claimant engaged in hunting, fishing and mushrooming 
without physical problems. 

Prom June of 1979 to January of 1982 he saw claimant once or 
twice a week and observed that claimant had trouble doing what 
he did before. After January 15, 1982 he found that claimant 
could hardl~ do anything including finishing a whol~ 3ame of 
c~rds. ~laimant went with him on two 638 mile trips to Arkansas 
with claima~t either sitting in a chair or lying in a bed. 
Every 175 miles a stop was ~ade to allow claimant to get out. 

Hemmer, who claimed to have hired five oc six bartenders in 
the.course of running his business, said he would not hice 
claima~t. Be listed the bartender's duties as filling coole rs, 
operating the cash register, cooking and serving customers. He 
s~ated that all hi~ employees were at least high school graduates. 
Bis cash register is of the computer type. 

Steven Cecil Miller, who appeared under subpoena, who had 
known claimant for twenty years and who had land adjoining 
claimant's cabin property, said that until December of 1979 he 
saw c~aimant about once a week and observed claimant fishing, 
cleanin~ up brush, w~rking around the cabin, trap shooting, 
snowmobiling and riding motorcycles. He did not notice claimant's 
having physical problems nor did he hear claimant complain. 

From December of 1979 to January 1982 he saw claimant every 
c~uple of weeks and saw that he had trouble with his arm. He 
did not think claimant had difficulties sitting, standing oc 
walking. Since January of 1982 he has found claimant unable to 
do ex~ensive wal~ing o~ to stay in one place for too long a time. 
He said that claimant is no longer physically active. He 
complains of back pain. 

Paul L. Meyeraan, a thirty yeac employee and current employee 
of defendant employer, testified to having made the north peddle 
run to deliver preloaded freight to towns to the north. The 
driver does the unloading during an eight to fifteen hour day. 
As a city driver, trailers are unloaded and trucks are loaded. 
Local deliveries are made. The witness said the ~ity driver 
does less driving, but that lifting is pretty much equal during 
an eight to ten houc day. 

The dock foreman has responsibility for settin3 things up in 
the morning, loading out and directing personnel. He estimated 
the weight lifted at 5 to 250 or 300 pounds with lift trucks and 
two-wheelers available as well as o ther workers to assist with 
lifting. 

The wit-ess knew that before December 13, 1979 claimant was 
a foreman as he was his dock foreman at that time. He said that 
claimant was a good fOr!man and he was not aware of any comol ~ints 
about claimant's work. Neither 1id he recollect claimant's 
complaining about his shoulder or his refusing to do wock. 

Meyaraan thought that in the time from September 15, 1980 to 
October 6, '980 claimant was unable to handle his job, He 
stated that claimant told him that he hurt, but he went ahead 
and tried to do the work. Meyaraan agreed that there would have 
been times when either he or cl aimant could have been go~e from 
the terminal. He also found it difficult to remember. Pcioc to 
his fall in January claimant was doing the duties he was assigned 
without assistance. 

The witness did not remember claimant's speaking of ceticement 
or of the two of them discussing it. 

Porty-eight year old Roger David Kittle, terminal manager 
foe defendant employer since September 1978, described the 
company as a common cacriec in general, intrastate and interstate 
freight on a less-than-truckload basls and the Waterloo terminal 
as one in which freight is broken up, picked up oc delivered. 
At the time of his deposition there were thirty-four employees 
in Waterloo including an assistant manager, three dock foremen, 
a part-time biller, clerk, a full-time and a pact-time salesperson 
and twenty-seven drivers. 

He listed duties of a dock foreman as organizing and starting 
crews, sorting bills into sequence, giving freight to customers 
who come to the dock, collecting money, handling phone calls, 
setting up city runs, making sure of loading, 3Ctually loading 
and occasionally delivering. 

All drivers ace maintained on the same seniorlty list, but 
they are separated into coad drivers and c ity drivers. 

The witness recalled that fcom September 1978 until March of 
1979 claimant was a dock foreman working fcom 2:00 a.m. until 10:30 
with lifting responsibilities ranging fcom five to one hundred 
five pounds. Equ1pment such as two-wheelers, forklifts, bacs 
and collecs were used to assist with lifting. Claimant was 
observed by Kittle on a daily basis. He noted claimant had no 
difficulty with his work and he recalled no complaints of 
c la imant's eight shoolde c oc back. 

He remembered claimant's lnJucy on March l, 1979 thusly: Be 
called claimant and told him to send two drivers and a tractor 
and trailer to salvage freight from an accident. Claimant came 
himself and was verbally reprimanded foe doing thlt. Be then 
told claimant not to try to lift a dcum of castings, but claimant 
attempted the lift and injured himself. Cl aimant told him that 
he would wait to see what the night brought before seeing a 
doctor. Later he learned claimant was having surgery. 

Claim~nt ceturne~ to full-time work as a dock foreman. 
Kittle said that until December 13, 197~ claimant was ~ble to do 
h~s c7gulac activities withou t problems or complaints ?f either 
his eight shoulder or low back . On Decemoec 1, 1979 claimant 
was told that he would no longer be the dock foreman and he was 
allowed to bid to any job he chose 3S senior man. 

He first became aware of claimant's injury on December 13 
1979 when he got a call fcom another dciv?c t o tell him claim~nt 
~a~ gone ~o the hospital. Later c laimant called to say he had 
LnJuced his shoulder. 

Claimant cetucned co wock on September 15, 1980 to the north 
peddle cun. As the north peddle cun driver, claimant would 
leave the terminal.with his preloaded freight between ei3ht 8:00 
and 9:00 a.m., deliver goods and after eight plus hours cetucn 
to Waterloo. He was expected to unload. 

After claimant had come back to work , the witness did not 
see him lift. He did not heac complaints of the eight shoulder. 

Claimant took vacation beginning about October 12, 1980. 
Kittle got a call fcom the insurance adJustor telling him 
claimant was going to the doctor foe his acm. 

On J~ne 1, 1981 claimant cetucned as the north peddle cun 
d~iv7r: On.June 15 h7 had a call from claimant telling him of 
his ~nJucy in the groin area which eventually was diagnosed as a 
hernia. Claimant cetucned to work on August 10, 1981 on the· 
noc ~h peddle cun. Kitt~e said ;com that time until January 1, 
1982 he did not see claimant doing physical work. Neither did 
he heac _claimant complain. 

. On
1
Ja~uacy 1, 1?82 cl~imant exercised a bid to a city 

drivers Job--work involving less driving, but the same amount 
of lifting oc possibly moce. After the job change, Kittle 
observed claimant unloading and lifting some freight. Other 
drivers lifted and operated the same equipment. Other workers 
and equipment were available on the dock to assist with the 
lifting . Claimant made no shoulder complaints. The witness was 
aware of claimant's falling eight to nine feet fcom the top step 
of the truck and landing on his spine or tailbone. After this 
incident claimant sometimes complained of his low back. 

Claimant was not allowed to return to work without a full 
uncestricte<l release . The release was necessary because of 
company pol~cy and union rules. Under the contract claimant 
could have wor ked to age 70. He took retirement at age 57. 
Kittle recalled claimant had been saying for years that he would 
retire at age 57. More specifically, he thought they had 
Jiscussed retirement at the end of 1978 or the beginning of 1979. 
He was conscious of this because of provision foe a birthday 
holidav. 

The witness did not cemembec claimant's expressing a desire 
to go to the city cun because of his shoulder. 

Kittle cepocted that the rate clerk for the company is a 
paralyzed person who is in charge of determining tariffs and 
classifying and assessing charges. This job allows for movement 
at will . The dispatcher has the same option. He coccelates his 
wock without the dock foreman to see that freight gets where it 
is to go. Be said that he had discussed the dispatcher position, 
a lower paying job, with claimant. 

It was the opinion of the witness that a union foreman needs 
the capacity to stand, sit, bend, drive trucks and to lift up to 
100 pounds. 

Fifty-six yeac old Eugene Claire Kreger, who appeared 
pursuant to a subpoena and who has a masters degree in guidance 
and counseling, testified to testing and personnel experience in 
the marine cocp following which he worked in vocational counseling. 
Beginning in 1964 he was employed by the state department of 
vocational rehabilitation as a counselor. Since 1966 he has 
been supervisor for the Waterloo acea. 

The witness explained that in order for his agency to wock 
with persons there must be a disabling condition which presents 
a handicap to employment. There must also be a reasonable 
expectation of benefit fcom rehabilitation. In addition to the 
information gained fcom clients in interviews which include such 
things as social and work history, the agency employs a medical 
consultant to assist in evaluating the physical disability and 
medical · information. Medical documentation, psychological 
reports and aptitude tests ace gathered. The attitude of the 
client is assessed and residuals which the client has that can 
be utilized also are considered in teems o f tr ansfeccable skills 
whic h a person has from prior employment which could be used in 
a new occupation. Ultimately, an individualized program is 
attained and intermediate and long-teem goals are set. 

One test utilized is the General Aptitude Test Battery which 
has been used since 1947. The final t wo tests in this battery 
are used to evaluate finger dexterity and manual dexter ity; i.e ., 
agility and not strength. 

Kreger testified to familiarity with )Ob requirements 
applied by various area employees. Be listed the following: 
Over-the-road truck dirvec--attendance at Hawkeye Teen and some 
experience; local trucking--chauffec's license, ability to load 
and unload and knowledge of the territory; cashie r jobs--pcobably 294 
knowledge of computers or at least dexterity and aptitude foe 
computer training; security guacd--expecience as a police 
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,:icer or a high school education an1 certification through a 
~lve week course in Des Moines and the ability to run 300 feet 

•,le carrying a specified weight; bartender--pleasing personality, 
Llity to meet the public, capacity to stand on the feet and 

•>d finger and manual dexterity; dispatcher or telephone 
1wer er--ability to sit, possible physical capacity for ~eing 

1: o~ ~~e docks and moving aro n~, ~ctenti~l ability to operate 
, :omp:,ter. 

~l!imant initially was seen at the agency by~ co~nselor 
,ed J0hn Champ who has subsequnetly suffered from ~igh blood 

l!F& re. Cl~imant was referred br ~is attorney and h• was seen 
July 18, 1983. On February 10, 1984 Champ wrote: 

Counselor makes note of the fact that there has 
been limited contact with this individual due to 
the fact that referral to RESB was by his l1wyer, 
Mr. Greg Racette, solely for the purpose of obtain-
ing infocmation and assistance in this client in 
court suit. Client says court case is forthcoming 
and pending and are not really interested 1n any 
type of vocational discussion but more in what can 
be done for them in the way of obtaining f1nanc1al 
relief from the court against the insurance carrier. 

Kreger was of the opinion that based on the medical infor-
1:ion available to him claimant could work neither as a truck 
1.ver nor as a dock foreman as he would be unable to load and 

unload trucks. He thought that claimant's transferrable 
.lls would be an ability to do telephone work and to write 
. ngs down such as a desk clerk at a hotel, but a clerk might 

l•e other duties than just checking 1n and out. He said that 
.~phone sales work which allowed claimant to get up and to 

1 •e about might be possible physically but he questioned 
11imant's ability as a salesperson. He seemea to feel that a 

> strictly answering the phone would not give claimant enough 
1,ement. He said claimant's age would be agoinst hi~ in 
1ding employment as a houseparent. He did not ~hink claimant 

-1ld get an interview as a security guard because he would need 
,·tification from the twelve week course in Des Moines. Some 

>S also require a written examination. He decided employment 
a bartender would mean claimant would have to be on his feet 

· too long a time . He noted that hand to eye coordination and 
,gee dext-rity and personality are important in bartending 

, k. He conceded that claimant might serve beer in a working 
,,ss bar where there would be few mixed drinks. 

Overall, the witness found claimant restricted to sedentary 
t·k. He did not see rehabilitation as feasible unless claimant 

1 being trained for home-bound employment. He felt that 
1imant did not have the ability to learn computers and that 
; lack of ability would bo an embaccassment to him He also 
ed claimant's finger dexterity as a deterent to being able to 

-: input. 

In preparation for his testimony, 
., Services and four area employers. 

applicants for ~11 jobs. 

the witness had contacted 
He reported large numbers 

Regarding their discussion of claimant's avocations and 
,.ivities, he said that he and claimant had considered claimant's 
••rating a bait house. He understood claimant to be quite 
1ctive. 

Kreger did not believe obtaining a GED would increase 
1imant's employability. 

Harian s. Jacobs, a vocational consultant with a master's 
Jree in counseling and personnel services, was retained by the 
3urance carrier to see claimant. Prior to seeing him she 
1iewed medical records and noted claimant's back injury and 
=gery of 1970, the shoulder injuries in 1979 and surgeries in 
79 and 1980, the carpal tunnel release in 1981 and_the back 
Jury and surgery in 1982. She also read the depositions taken 
this matter. 

She recorded claimant's age and his work experience. She 
:erviewed him with his spouse present on December 13, 1983. 
1imant told her he was retired with pension benefits of $625 
= month. He estimated he could walk two or three blocks ten 
fifteen minutes at a time, sit for an hour, stand ten to 

Eteen minutes, lift slightly more than ten pounds and_drive 
Ety to sixty miles. Bending and lifting cause him pain. He 
ld that he is unable to apply pressure with his_right_arm at 
Julder height or above. He told her that his disabilities are 
1ffected by weather and temperature changes. In expressin1 
c opinion she relied on what claimant told her regarding his 
;>abilities. 

Claimant reported being to the state vocational rehabilitation 
ency on two occasions and expressed an interest in retu~ning 
work if a job within his physical limitations were available. 

Jacobs interviewed Kittle and visited claimant'5 job site to 
serve the facility and to discuss in detail claimant's work. 
cobs also made contact with other area agencies and employers. 

Among those inquiries she found a two hour a day job w~th a 
rvice station which involved picking up money, counting it and 
king it to the bank; a city packing lot security guard who 
ed a TV monitor and summoned others to handle problems which 
ise; a security guard; a micrographics job which allowed for 
ange of position and did not require great finger dexterity: a 
shier's opening with the state university; a bartender cashier 

position with a restaurant; a dispatcher for a cab ~ompany; and 
an answerer for an answering service A care facility was 
interested in talking with claimant about being a houseparent. 

Jacobs learned that claiffiant's income was too high to allow 
him to qualify for help from a senior citi~ens group whicn aids 
those fifty-five and over in finding work. She learned of a new 
business coming to the area ~hich woul~ give prefere,ce to th)se 
persons eligible for targeted job tax credit; i.e., th~ empl~yer 
is given a tax credit equal to fifty p~rcent of the f~rst S~,0l,, 
in wages paid to an eligible employee in the first year of 
employment. 

As factors in claimant's favor were his steady employment 
record and his established dependability and reliability. . 
Jacobs recognized claimant's knowledge of the_ local area and his 
ability to keep accurate records, utiliz~ adding machines, make 
change and organize work. She learned from Kittle tha~ claimant 
was a good worker. She was a~are of his inability to return 
there because of his lack of a work release. She did not 
believe claimant could do the work he had been doing for defendant 
employer. She did not think claimant's ninth grade education 
would be a handicap to him in the job she found, but she said 
that cla~mant's lack of education would be a hindrance in the 
overall competitive job market. 

Jacobs determined claimant's preinJury wages to be $13.21 
per hour. She anticipated he could earn a minimum of $3,484 a 
year in a part-time minimum wage job and a maximum of approxi
mately $13,333 or $6.41 per hour . 

As part of her evaluation Jacobs had claimant undergo the 
GATB test which he took on January 20, 1984. Test results were 
interpreted as showing claimant might encounter some difficulty 
in a two year educational program. He was not recommended for 
constant work with his hands. 

Claimant was hospitalized in October of 1970 after an Aprrl 
fall at work which resulted in pain in his right leg and back. 
A disc was xcised at L4 on the right and a fusion using a prop 
H bone graft was done. Claimant's impairment was rated at 
sixteen percent of the body as a whole. 

~edical records show claimant was hospitalized in March of 
1979 with a rupture of the long head ot the biceps in the right 
arm. A surgical repair was done and the tendon was sutured to 
the coracoid process. When claimant was seen on May 18, 1979 he 
complained of numbness of the two ulnar fingers. He was released 
to return to work on June 4, 1979 and ~iven an impairment rating 
of twelve percent of the right upper extremity. 

Ji~ Eldon Crouse, M.D., board certified orthopedic surgeon 
who had reviewed Dr. Walker's surgery for purposes of his 
deposition, saw claimant on December 13, 1979 in the emergency 
room. He took a history of a sudden onset of pain in the right 
shoulder and arm. Claimant had a prior surgery for a ruptured 
biceps tendon. He had swelling in the arm and bunching of the 
biceps muscle. Claimant was placed in a sling. It was Dr. 
Crouse's opinion that the accident on December 13, 1979 was a 
second injury to claimant's right shoulder area and that the 
incident was a predisposing factor to his carpal tunnel syndrome. 

On January 2, 1980 Dr. Crouse explored the biceps tendon 
which was stretched but intact. Adhesions had developed. 
Surgery was done to release the adhesions and claimant was 
discharged with a sling. 

By mid-February claimant was having severe pain with any 
activity. Cortisone and anesthetic were injected. Darvocet 
N-100 and Motrin was prescribed. Later in the month he had 
discomfort in both shoulders and in his neck as well. He was 
given a soft collar, his medication was changed and therapy was 
started for the neck. Dr. Crouse said that claimant's neck 
complaints were probably not connected with the December injury. 

On M~y 14, 1980 another surgery was done based on a diagnosis 
of biceps tendon rupture with a chronic biceps tendon rupture 
with a chronic bicepital tendonitis of the right shouldet. The 
surgery found the biceps tendon attached to an ar9a of pectoralis 
muscle. It was freed and inserted in a groove in the upper arm 
area of the humeral head anterior to the bicipital groove. rhe 
tendon was sutured to the groove. Claimant was discharged from 
the hospital with a splint and sling. Dr. Crouse agreed that 
the surgery resulted in ,r alteration of shoulder function. 

Post surgery claimant developed some numbness in the thumb. 
Nerve conduction studies were done which showed slowing which 
was found to be consistent with swelling around the shoulder. 
When claimant was seen on September 8, 1980 he had a burning 
sensation if he rubbed the front of his shoulder ~nd he had 
numbness in the tips of his thumb and index finger. He was 
given a release to return to work on Seotember 15, 1980 with the 
idea that he should try working and se9°what he could ➔o and how 
he would get along. 

Claimant returned on October 6, 1980. He was having severe 
pain over the anterior humeral area of the right shoulder. He 
was on vacation from work. He was treated with a pain medication, 
a muscle relaxant and an anti-inflammatory. This treatment was 
followed by injections. At the end of November a TENS was 29
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ordered for use in the shoulder area. Claimant was kept off ~ 
work and was to avoid any activity which would stress his 
shoulder. 
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In a lette r dated February 6, 1981 De. Crouse rated claimant's 
disability at 40 percent of the eight upper ~xtcemi ty oc 24 
percent of the whole person. A letter dated February 18, 1981 
stat es: "At this point I believe Mr. Card's shoulder problem is 
going to be a permanent condition which will restrict him from 
returning to heavy work and therefore keep him from going back 
to his previous job. I do not believe there is any further 
therapy or surgery that will resolve the problem." A subsequent 
letter says: •1 do not believe that he is going to be able to 
get back to his previous job and a rehabil1tat ion pcogcam to 
train him for a sedentary type job I believe would be helpful in 
this 55 year old man.• On March 5, 1981 the doctor gave a 
functional impairment rating to the shoulder of ten percent. 

Nerve conduction studies were repeated in early 1981. 
Testing was positive for carpal tunnel syndrome. A carpal 
tunnel release was done on March 10, 1981. De. Crouse allowed 
that swelling in the upper extremity could be a precipitating 
cause of carpal tunnel syndrome. Claimant's wrist was splinted. 
He was released for return to work on May 4, 1981 but he was 
unable to go back as he developed tenderness around the scar in 
his hand . He was given ultrasound treatments. Later, because 
of sensitivity around the incision, that area was injected. 

Clai~ant was released for work on June 1, 1981 to carry on 
activities as he could tolerate them, but he was restricted from 
heavy work with the right acm and hand. 

On November 20, 1981 Dr. Crouse again rated claimant's 
shoulder impairment at 40 percent to the upper extremity oc 24 
oercent of the body. Re deducted the 12 percent previously 
given by or. Walker and attained 17 percent of the whole person. 
Re discussed the basis for his determination. 

The determination of disability basically is a 
determination of how much impairment Mc. Card has 
in terms of what a normal man his age would be 
expected to do. Re had scarring around the shoulder, 
he had .. ad three previous surgeries, he had had the 
two previous injuries, he no doubt had some irritation 
of the nerves and was getting some injury to the 
nerve endings causing persistent pain. 

He had some limitation of motion, and most 
particularly he had quite a severe limitation in 
lifting because of weakness and marked tenderness 
whenever he tried to use the shoulder. In my 
estimation , this accounted foe a 40 percent impair
ment of the upper extremity. (Crouse dep., p. 49 
11. 17-25; p. so 11. 1-5) 

A letter dated November 20, 1981 contains ~his statement: 
"His shoulder, with rest, improved, so that finally on September 
15, 1980 he was given a release to return to work. He was qu1te 
anxious to get to work to complete the short time necessary so 
that he would be able to retire with a full pension •.• • • 

On December 22, 1981 claimant was seen with severe right 
shoulder pain over the proximal humerus and the humeral head. 
X-rays showed bony hypertrophy over the area where the tendon 
had been injected. Dr . Crouse did not consider that claimant 
had a new injury. 

As work claimant would either oe unable to do or have 
difficulty in doing, the doctor listed repetitive work with the 
shoulder, turning a stiff steering wheel or loading or unloading 
c argo weighing more than a few pounds. Sedentary work was 
proposed. 

Arnold E. Delbridge, M.O., saw claimant on January 27, 1980 
and suggested claimant needed additional time for healing and 
therapy to begin soon. Dr. Delbr1dge saw claimant again on 
April 29, 1980 and thought that a reexplo ration of claimant's 
shoulder should be tried. 

Dr. pelbridge next saw c laimant on February 2, 1981 and 
agreed that claimant should have a carpal tunnel release. He 
pointed out that the carpal tunnel syndrome could be related to 
having his extremities immobilized. 

or. Delbridge performed a disability evaluation on claimant 
on March 9, 1982. At that time claimant's pain in his proximal 
humeral area was quite sevece. There was weakness in his grip 
strength on the right. A thirty peccent impairment of the uppec 
extremity was assigned. De. Delbc1dge converted that to eighteen 
percent of the whole person. 

Claimant was seen by De. Crouse on January 15, 1982 foe back 
and left leg pain which claimant said came on when he slipped 
and fell on his back. Claimant had previous disc sucgecy at L4 
and a prop H fusion. X-rays showed ~ild hypectrophic changes in 
the back and slight narrowing of the fourth disc space. The 
doctor's diagnosis was acute back stra1n ~1th left cadiculac 
pa1n superimposed on the disc fusion. Bedrest, medication and 
therapy were prescribed. 

A CT scan was done which showed the canal at the L4 interspace 
was stenotic. Narrowing was from a combination of bone, bulging 
disc and ligamentous hypertrophy. There was irregular density 
posterior to the lumbos~cral interspace. 

Surgery was performed on February 1, 1982 consisting of a 
hemilaminectomy at LJ, 4 and 5 on the left, foram1noto~y at L4-5 
on the left with a partial pediculectomy at L4 and an excision 
of L4. 

When claimant was discharged from the hospital ne was warned 
about heavy lifting and repetitive bending and stooping . He was 
advised to increase his activities and take frequent rests. At 
the time of his discharge his leg and buttocks pain was completely 
relieved. 

When claimant was seen on ~ar ch 19, 1962 his 
were doing well, but he had right shoulder pain. 
some muscle twitching in his back and discomfort 

back and leg 
In May he had 

in his neck. 

Claimant's neck was evaluated when he was seen on June 1, 
1982. X-rays showed spondylosis with radicular pain into the 
arm. 

On July 1, 1982 claimant told the doctor of back discomfort 
which came on when he attempted to rototill his garden. The 
doctor noted that claimant would need to be on restricted 
activities indefinitely due to the back, shoulder and neck. 

David C. Naden, H. O., saw claimant on August 9, 1982 to 
evaluate his back. He took a history of a prior fusion and of 
recent sµrgery. On examination heel walking was found to be 
eighty to ninety percent of nor~al. Claimant lacked six or 
eight inches o~ being able to touch the floor. Lateral bending 
and rotation was compromised . Hyperextension was almost nil. 
Sitting straight leg raising was negative bilaterally. His 
right anKle jerk was a trace . The left was absent. ~uscle 
testing showed no localizing weakness. X-rays revealed a 
deficit in the laminae at LS and a partial defect at L4 on the 
left. The spinous process of L4 was either very close to or 
touch ing LS. Disc spaces were "fairly well maintained" except 
for some narrowing at LS, Sl. A fifteen percent rating was 
given. 

Claimant was seen by Dr. Walker on August 13, 1982 at which 
time he gave a history of twisting his back in his boat. X-rays 
showed osteoarthritis and spondylos1s. De. Walker believed 
claimant had a sacroiliac sprain on the left and prescribed 
medication . Claimant's condition at this time was viewed as an 
aggravation of his previous problem. 

Claimant was given a slip to return to light work on October 
11, 1982 with no heavy lifting and no repetitive bending or 
stooping. 

Andrew C. Smith, M.O., in a letter dated October 23, 1982 
wrote that he did not think claimant's pain in his left foot was 
related to his diabetic problem as his blood sugar was 160 and 
such a problem would involve both feet instead of Just one. 

Claimant was given pain medicat1on in November and again in 
Febcuacy. 

Claimant was seen on April 7, 1983 at which time he told of 
increasing discomfort in the neck, upper back and lower back to 
the left of the midline. Be was started on therapy and medication. 
Medication was foe the neck and low back. 

Or . Crouse gave claimant a rating of 18 percent on this 
basis: 

At this time he has a lam1nectomy not only on the 
right side but also on the left side. He had a 
decompression essentially from LJ through LS. He 
has a persistent discomfort, certainly some in
cn!ased i nstability with laminectomy bilaterally, 
and with the bilateral laminectomies with the 
resultant scarring which is present after all, any 
kind of surgery, the back pain and the leg pain, I 
believe that this would certainly warrant an 18 
percent impairment to the increase. (Crouse dep., 
p . 78 11. 5-14) 

He state~ that claimant will be restricted from prolonged 
standing, heavy lifting and from repetitive bending, stooping 
and lifting. He did not expect claimant to be able to do long 
driving and loading and unloading. He believed claimant's low 
back problem would restrict him to sedentary work which allowed 
him to move ~bout and to rest occas1onally. 

or. Crouse thought claimant reached maximum medical improve
ment from his injury of January 15, 1982 on June 18, 1982. 

The doctor felt claimant might be a candidate for a pain 
clinic at a future time. He did not relate claimant's neck 
compla ints to his January 15, 1982 accident. 

Deponent expressed the opinion that the combination of 
claimant's back and shoulder problems disabled him from full-
time employment. De. Crouse acknowledged that discs can deteriorate 
with age whether or not surgery is pecfocmed, but he was unwilling 
to say that because a disc has been removed a person would be 
more likely to have further herniation at that spo t. The doctor 
said that after he got through the bone graft there was no 
evidence of scarring or othe r residual of the previous surgery . 
Be attributed the bony hypertrophy to "spondylos1s oc what you 
would see with routine ageinq.• The disc seen at L4 was bulging 
and had not actually herniated. 

or. Crouse indicated he would not be surprised if claimant 
had difficulty driving a car, van or truck; but he said cla imant 
could try to see what he could do. He thought claimant could 
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.... 
irk in a situation where he coultl control his #Ork time, 
.anding and sit ting. 

Or. Crouse agreed that claimant's strain with the rototiller 
1d in the boat caused a setback in the time he was able to 
,turn to light work. The incidents, however, caused no damage 
, his underlying bony or muscular ligamentous structures . The 
>ctor was unable to say whether the twisting in the boat caused 
iw nerve injury which resulted in claimant's foot being numb. 

The doctor agreed that after claimant's back injury the 
ljority of his complaints related to his low back. 

R. Caldwell, M.D., saw claimant on December 5, 1983 foe RESS 
1d recorded diagnoses of right biceps tendon rupture, spinal 
:enosis at L4 and low back strain. 

APPLICABLE LAW ANO ANALYSIS 

The sole issue in this matter is claimant's entitlement to 
irmanent partial disability. As claimant has an impairment to 
1e body as a whole, an industrial disability has been sustained. 
1dustrial disability was defined in Diederich v . Tri-City Railway 
,. , 219, Iowa 587, 593, 258 N.W. 899, 902 (1935) as follows : 
•it is therefore plain that the legislature intended the term 
lisability' to mean 'industrial disability' or loss of earning 
1pacity and not a mere 'functional disability' to be computed 
1 the terms of percentages of the total phy~ical and mental 
>ility of a normal man." 

The industrial commissioner has said on many occasions: 

Functional disability is an element to be 
considered in determining industrial disaoility 
which is the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education, qualifications, ex
perience and inability to engage in employment for 
which he is fitted. Olson v. Goodyear Service 
Stores, 255 Iowa 1112, 125 N.W.2d 251 (l963). 
Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 
660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function 1s 
to be considered and d1sability can rarely be found 
without it, it is not so that an industrial disability 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury, and present 
condition; the situs of the inJury, its severity 
and the length of healing period; th~ work experience 
of the employee prior to the injury, after the 
injury and potential for rehabilitation: the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 
1n arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factocs to be considered. 
There ace no guidelines which give, foe example, 
age a weighted value of ten percent of total, 
~ducation a value of fifteen percent of total, 
motivation - five percent; .ork experience - thirty 
percent, etc. Neither is a eating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
11rec t ly correlates to that 1egree of industrial 
disab i lity to the body as a whole. In ~thee words, 
ther e ar e no formulae *hich can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
g~ne~al a~d specialized knowledge to make the 
f1nding with regard to degree of industrial disability. 

ee Birmingham v. Firestone Tice & Rubber Company, II Iowa 
ndustrial Commissioner Report 39 (1981 ) ; Ens~rom v. Iowa 
ublic Services Company, II Iowa Industrial Commi ss ioner Report 
42 , 1981), Webb v. LoveJoy Constr uction Co., II Iowa Industrial 
ommissioner Report 430 (1981). 

Claimant is an older worker with a l imited education. Bis 
o r~ has been ~onf1ned to the tr ucking indust r y where he has 
~ bo red as a driver and as a dock foreman. When he functioned 
s a dock fo reman, he was a working fo reman. ~11 h is work in 
ruc~ing involved heavy lift1n~. Hi s wo rk as an out-of-town 

driver could take as long as 15 hours each day. Claimant's work 
ha~ provided him with experience in telephoning, in writing 
things down, in keeping accurate records, in knowing the local 
area , i~ utilizing an add~ng machine, in making change and in 
organi~ing his work. Claimant has been a good worker with 
established dependability and reliability. 

A full and unrestricted work release is required by company 
policy and union rules to allow claimant to return to work for 
defendant . Workers are permitted to work to age 70. When 
claimant was unable to get an unrestricted release, he retired 
with a pension of $625 monthly. Claimant was somewhat equivocal 
about ~is intent to retire before January of 1982. Ultimately 
he admitted he might have said he would retire at 57 and that 
"he didn't have no plans until [he) hurt [his] arm, you bet.• 
Claimant's spouse testified that claimant planned to work until 
age 70. Kittle claimed that claimant had been saying for years 
that he would retire at age 57 and that the two of them had 
discussed claimant's retirement at the end of 1978 or beginning 
of 1979. In a letter dated November 21, 1981 Or. Crouse wrote: 
"he (cl~imant] was quite anxious to get to work to complete the 
short time necessary so that he would be able to retire with a 
full pension .• . • " 

I 

Claimant's pension benefits coupled with workers• compen
sation benefits lower his incentive to seek work. Claimant ' s 
age and educational background make looking for a job a dis
couraging prospect. Claimant's disinterest 1n finding a position 
is evidenced in the records of the Department of Rehabilitation: 

Counselor makes note of the fact that there has 
been limited contact with this individual due to 
the fact that referral to RESS was by his lawyer, 
Mr. ~regor¥ Racett7, solely for the purpose of 
obtaining information and assistance in this client 
in court suit. Client says court case is forthcoming 
and pending and are not really interested in any 
type of vocational discussion but more in what can 
be done for them in the way of obtaining financial 
relief from the court against the insurance carrier. 

Two vocational experts testified. Jacobs found a number of 
position~ she thought wou~d be within claimant's capacity. 
Kre~e~ disagreed that claimant was C3pable of handling some 
positions found by Jacobs. ~ssuming claimant was able to obtain 
work, his maximum hourly earnings would be about half his 
earnings at the time of his injury. 

The job market in the Waterloo area continues to be depressed 
with, as Kreger pointed out, many, many applicants for each 
position. The industrial commissioner has said: 

If one has a serious disability, their (s1c] 
earning capacity is much lower in relation to the 
work force as a whole. If one has a poor education, 
their (sic) earning potential is also lower than 
the mainstream. But if the local economic situation 
is temporarily depressed, the earning capacity of 
the entire work force is decreased. The earning 
capacity of an industrially disabled worker because 
of an economic downturn has been tlecreased regardless 
of the fact that he has been injured. It stands to 
reason, therefore, that a clai~ant should not be 
entitled to additional compensation benefits 
because the employment opportunities ace temporarily 
restricted for one reason or another. 

Webb v. Lovejoy Construction Co., II Iowa Industrial Commissioner 
Report 430, 435 (Appeal Decision 1981) (Dist. Ct. Aff'd, s. Ct . 
Appeal Dismissed) . 

Claimant has an extensive medical history. After an April 
fall claimant was hospitalized in October of 1970 for an excision 
of a disc at L4 on the right and a fusion using a prop B bone 
graft. After this surgery he was given an impairment rating of 
16 percent of the body as a whole. 

' Claimant ruptured the biceps in his right arm in March of 
1979. In the repair procedure the tendon was sutured to the 
coracoid process. Claimant was given an impairment rating of 12 
percent of the eight upper extremity. In January of 1980 
surgery was done to release adhesions which had developed. An 
additional operation was performed 1n May of 1980. or. Crouse 
who performed the latter two surgeries was of the opinion in 
early 1981 that claimant's shoulder condition restricted him 
from heavy wo~k with his right arm and hand and he did not think 
claimant would be able to go back to his previous work. Dr. 
Crouse anticipated claimant would have difficulty doing repetitive 
work, turning a stiff steering wheel or loading or unloading 
cargo. He ~roposed training for a sedentary job. When claimant 
was released to return to work on June l, 1981, he was to avoid 
heavy work with his right arm and hand . All this was prior to 
the injury for which claimant now makes claim. 

Claimant was treated in January of 1982 for back and left 
leg pain which was diagnosed as an acute strain. After claimant 
had back surgery in February of 1982, Or. Crouse restricted him 
from prolonged standing, heavy lifting and repetitive bending, 
stooping and lifting. Claimant was found capable of sedentary 
work which allowed him to move about and to rest. 

Claimant described his own capabilities as being able to sit 
an hour, walk two or three blocks, stand 10 to 15 minutes and 
lift 10 to 15 pounds. Testimony from c laimant's spouse and 
friends indicates a reduction in claimant's ac tiv ities. 
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Claiaant has two i•pair ent ratings r~lating to his back--• 
lS percent rating fro• Dr. Naden and an 18 percent eating fro• 
Dr. Crouse. 

De. Crouae find• the combination of clai~ant'a back and 
■boulder proble•• diaabling. Claimant's own toutl■ony waa that 
attar hia " •rch 1979 injucy he waa bothered by lifting and by 
tingling ln hia tlngeca. Cla1■ant acknowledged that he had 
trouble after h11 return to work tollowin~ hls DeceQber 1979 
injury with auch thing••• shifting gears, picking up freight 
and unloadi g. Claiaant lndlcated that when he returned to work 
following hernia surgery he got help w1th unloading and waa 
troubled by shitting. Claimant ,aid that aa ot January 14, 198: 
he wee suffering with hie arm. When he was questioned about his 
ability to work aa a city driver, he said it waa both his ar■ 
and back tha t prevented hie working. How ver, he lenled trouble 
with ~alking, sitting, standing or 1leep1ng before January lS, 
198 2. 

Th• ■oat difficult aspect of •••e otng clal ant'• 1nduatclal 
disability la that this proceeding la to ,detocmine clai•ant'• 
entitleaent to ~nefit• reaulttng fro• his Injury of January lS, 
1982. See ~ose v. John Deere Ottuawa worke, l47 Iowa 900, 76 N.~.2d 
7S6 (1956)1 i[eqler v. Onlted States Gypaum Co., 252 Iowa 613, 
106 N.W.2d 591 (1961). 

Clearly clat■ant had ao■e ~iaabllity related to hia shoulder 
injury and that dioablllty txiated to prior to any that was 
1ncurred through the January lS, 1982 fall. However, ba1ed on 
tne Iowa caae law, the analy1la included in th11 portion of tht 
declaion and the finding• of tact aet out below, clal■ant l1 
detecained to have a permanent partial induutrlal dlaablllty 
related to hie fall of January lS, 1982 oC 40 percent. 

So■e ■edical expenoe1 were offered at the tl e of hearlng. 
A charge fro• Tht Pr~scription Shop was okayed by Kittle. 
Claimant's te1ti•ony waa that charge• fro■ Union Preocription 
Center wart tor ■uacle relaxant• and pain p1llo for hla back. 
Or. Crouse teatitled that chargel in txhlblt 10 were related to 
claimant'• back. The expcnaes li1ted in exhibit 42 were specifically 
designated aa low bac~ care. Charges by St. Francia Ho pltal 
are not 1ubatantiated 1n the record. 

tlNDlNCS OF FACT 

lfHEREFOU, IT 19 FOOND1 

That claiaant 1a 58 year• of age. 

That cla1Dant ls right handed. 

That claiaant ha• a ninth Jrade education. 

That clalaant naa worked ln trucking slnce 1950. 

That cl•i-nt'• work ln trucking required heavy lifting. 

That claimant' ■ work haa provided him with some tranatercabl• 
akilla. 

That on January 15, 1982 clalnant tell fro■ the top ot a 
truck and hlt hie back. 

That on February 1, 1982 clalaant had a hemilam1nectomy at 
L3, 4 and~ on the left, tocaminotomy at L4-~ on the left vlth a 
partial pedlculecto■y at L4 and exclalon ot L4. 

That in October ot 1970 claimant underwent a dlac exclaion 
a t L4 vitb a prop U bone graft. 

That attar the October 1970 aurgery claimant had a 16 
percent impair■ent of the body aa a whole. 

That claiaant had injury to his right arm on Harch l, 1979 
and had aurglcal repair. 

Tha~claiaant had an additional exploration ot hla bleep• ln 
January ot 1980 and a subsequent aurgical procedure in Hay of 
1980. 

That clai■ant haa diaabillty relating to hia ahou11ec. 

That when claimant tried to return to work after treat~ent 
for hi• shoulder problem• he had trouble shifting gears, picking 
up freight and unloading. 

That claiaant had carpal tunnel aurgery in Harch ot 198~ 
thac kept him ot work until June. 

That claimant had hernia aurgecy in 1981. 

That claimant baa 1ncrtaaed impalement to hi• body ae a 
whole as a roault of his January 15, 1982 tall. 

That claimant i• restricted by his back injury from prolonged 
atanding and trom repetitive bending, atooplng and lifting. 

That claimant'• back and right arm limit hla heavy lifting, 
hi• ability to drive long distancea and hi• loading and unloading, 

That claimant need• work vhlch la primarily aedentacy in 
nature and which would allow him to move about. 

That claimant hsa cetired and recelv~• a penalon ot S625 pee 
month. 

CONCLUSION OF LAW 

TReR£rOR&, IT IS C~Cl.UD&D1 

That clal■ant haa eatabliahed by a preponderance of the 
evidence entitle■ent to peraanent partial industrial disability 
ot forty (40) percent. 

ORDER 

THr~e,oRe, IT IS ORDERED, 

Th a t defendant pay peraanent partial disability benefits for 
tvo hundred (200) weeks at a rate of two hundred ninety-two and 
58/100 dollar ■ (S292.S8) with payaents to co1:e1ence on August 10, 
198 2. 

That de~endant be given credit foe amounts previously paid. 

That defendant pay the following expenses: 

Pceacclption Shop 
Ja■a• £. Crouae, ~ .o. 
Union Preacciptlon Center 

S 6.16 
2,401.00 

96.2) 

That defendant p~y costs pursuant to Industrial CoC1.11ss1onec 
Rule 500-4. 3). 

That defendant tile activity repocta a1 requested by this 
11gency. 

Signed and tiled this .3 day of Oc~ober, 1984. 

JUDli ANN ttTos ~ 
oePUTY lNDUSTRIAL CO:ttllSSIO.~ER 

.JEf'ORC -;Ht 10 \,.t. I;.101..STIH \L COH~lSS l ONEP 

RICHARD O&AN . ARLSO~, 

Claimant, 

, .•. 
CENTRAL IOWA POWER COOP, 

&111ploy.,r, 

and 

FEDERATED RURAL ELECTRIC 
INSURANCE CORPORATION, 

insurance Carr1er, 
Oofendants. 
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oy order of the industrial col'IUll1esioner filed Octo~er 5, 
1984 the undersigned deputy 1ndustr1al commiss1onec h~s been 
appolnted under the ?rovistons of Iowa Code section Sb.3 to 
ls1ue the final ag~ncy dec1s1on 1n this ~atter. 

Claimant has )ppealed and defendants have cross-appealed 
!rom a d~c1a1 on filed April 17, l9d4 in wh1ch cla1m,>nt was 
dented benetits. 

The record on appeal cons1dtS ~t., tr~nscc1pt of the hear1ng 1 
cta 1mant's exhibits land 21 defendants' eith1b1ts A through G: 
.,nd the depos1t1ona of ~el11in il11rt, n.,it Johnson, oan r:e~d .ind 
► wo depoaitlons of Thom4s e. Sum11ers, H.~. All cn ide nce w:i.s 
considered 1n reaching tho t1nal a~ency dec1sion. 

The result on appeal ~ill be the s a~e as that in the propo~ d 
decision. The ground foe [eacn1n~ the d11c1s1on 1~ d1!fele~t. 

ISSUES ON APPrAL 

The matters referred to on appc 41 ,s stated by th~ clat~ant 
,)Ct aa follOWII 

1. The claimant could recov~r toe the neuro-
logical disturbance causing t h~ Jidn1ness, li~ht
headedness, he.,dachea and n~u3e.,, should they be a 
disability. 

11. causation tor occupattQn~l disn~se 1s d!tte,ent 
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than that of an ordinary occupational inJury. 

III. The cla1mant 1s disabled as a result of the 
neurological disorder which is a disease of the 
basil [sic) ganglia. 

IV. The defendants failed to prove that cl~~mant's 
condition arose from other causes. 

v. Loss of a portion ~ay be extended to the oca, 
as a whole. 

VI. The evidence was more than adequate to 
support a ruling for the claimant. 

The issue raised by defer.dants are: 

t. ts claimant's cause of action oarred by ~he 
statute of limitations contained in 85.26? 

11. 01d the Deputy correctly determine tha t the 
claimant fa iled to prove that h1s Par~inson's 
Disease is causally related to his employment. 
[sic I 

STATEMENT OF THE CASE 

The parties in this matter entered into t wo stipulations. 
They are as follows: 

First Stipulatio~: 

1. Richard Dean Carlson was born on March 16, 1936. 

2. Richard Dean Carlson was raised on a farm and 
to his ~now:edge his parents ~:d not ~s~ any 
chemicals in the farming operation. 

). Richard oean c,rlson served 1n the ur.:ted 
States Army from 1945 to 1947 and was honorably 
discharged. He worked as a clerk i~ Korea and 1n 
the United States. To his kno·,dedge, he was not 
exposed to any chemicals. Upon discharge fr~m the 
Army Hr . Carlson ~orked for Hocke Construction. 
Company in Des Moines constructing new power lines. 

4. Richard Dean Carl son began working for Central 
Iowa Power Cooperative or its predecessor Southwest 
Federated Power Cooperative, on April 21, 1958 and 
wor ked until August 21, 1975. He worked the entire 
time as a lineman initially working up to being a 
working foreman of tinemen . He performed 1nspec• ions 
and general maintenance of power lines and was also 
1n charge of clearing right-of-wa,s {sic). He also 
wor ked on transformers, regulators and performed 
other duties. 

5. In 1968 Richard Dean Carlson ' s left thumb began 
to tremble. He was treated by Dr. Dallas York i~ 
Creston, Iowa. or. York then referred Mr. Carlson 
to Dr. Harold A. Ladwig, a neurosurgeon 1n Omaha, 
Nebraska. On May 25, 1972, Or. Ladwig diagnos~d Mr. 
Carlson as suffering from Parkinson's Syndrome. 

6. Richard Dean Carlson applied chemical herbicides 
to trees and bushes in the utility right-of-way 
from 1958 until April 5, 1972 whi ch is the last day 
that he was exposed to any chemicals while in the 
employment of Central Iowa Power Cooperative. 

7. From May of 1972 until August 21, 1975 Mr. 
Carlson performed duties other than those of a 
lineman . After leaving his employment on August 
21, 1975 because of a physical inability to continue 
working, Mr . Carlson continued to be ~aid until 
January 15, 1976 due to accumulated sick-leave time. 

8. If Richard Dean Carlson is entitled to worker's 
[sic) cc~pensat1on bene fits, the rate, pursuant to 
the tables in effect for the period July 1, 1971 
through June 30, 1972 provide a rate of $64 per 
week for healing period and $59 per week for 
permanent partial or permanent total disability. 

SECOND STIPULATION: 

1. A sample of transfor~er 011 sec;ced by the 
cla imant from one tr ansformer of the d efendant 
after October of 1978 and tested bv !·1oodson-Tenent 
Laboratories on 11/5/79 shows a concentcat1or. o f 
PCB of 37.8 PPM. 

2. A saople of herb icide obt3ined by the claimant 
fr om the defendant's employer af~er October of 1973 
and tested by Spectronics, Inc. befoc~ 11 12/8 1 
showed a 2,4,S-T focmuat1on [sic) containing 108 
ppb TCOO level. 

). A blood sample o f the claimant t3ken betwee~ 
1/12/81 and 2118/81 and analyzed by Spectronics, 
Inc. on 8/11 91 showed a concentration of TCDO in 
the blood of 5 ppt. 

4. An August, 198: fat 1nalrsis of Spectron1cs, 

Inc. shows that no CCD, CDF or PCB were detected in 
the claimant. 

Forty-eight year old married claimant, testified to being 
born and raised on a farm, serving 1n the armed farces and then 
going to work for a construction company. He denied any exposure 
to chemicals dur ing this period. 

On April 21, 1958 claimant commenced employment with dEfendant 
employer. He claimed that he was in good health at t~e time . 
with no diseases or physical proolems. He started as _an apprer.t1ce 
lineman and in six years became line foreman. In add1t1on to 
climbing poles to work on power lines, he sprayed and cut trees 
in the right-of-way over a 450 mile stretch cove:1n9 fourteen 
counties. He thought that the spraying was commenced shortly 
after he began working there in 1958. He last sprayed in the 
first part of April of 1972. He was diagnosed as having Par kin son's 
in May. 

Claimant reported that his thumb had troubled him since 1968. 
PriJr to that date he had black spots 1n front of his eyes. 
After the trembling in the thumb began, claimant next had 
trouble walking. He had the feeling that his left leg was 
shorter and it was difficult to control. He had nausea and 
vomiting . Claimant acknowledged two falls -- once while cutting 
brush and a second when coal cars were being unloaded. 

Claimant indicated that the chemical 2,4,5-T came in fifty
five gallon dr~~s. It was mixed with 011 in a 1-25 ratio an~ 
then applied to the trees. The oil was either transformer 011, 
diesel fuel or number two fuel 011. Claimant estimated that two 
or three times more diesel fuel was used than transformer oil. 
Time foe spraying included time to mix and to travel to the area 
where the spraying was to be done. Sometim7s trees ana bushes 
actually were cut down. rnit1ally application was done with 
three 3allon hand sprayers. The mist from the sprlyers would 
get on exposed body parts and clothing. Beginning in a~prox1~ately 
1969 the workers were furnished w1tn old rubber rain suits •. he 
spray continued to get on the workers' face:; and hands. . ' 

on May 25, 1972 claimant was diagnosed as nav1ng Parkinson's. 
He was transferred to the engineer1ng department where he 
continued to work until 1975. He #as given sick pay to Januacy 
15 1976 and then was terminated. Beginning 1n 1977 claimant 
had convulsions which troubled him about once a week until 1980. 
Claimant has gone through a series of hospitalizations which 
ended in 1981. He said that since that time he has got progres
sively worse. 

Claimant denied ever overdosing himself on his medication. 

Claimant recalled that he firsc concluded thPr 0 m1qht be 
something wrong with him related to chemicals when ~e read a 
magazine article in October of 1979 and to his emplJyment in 
January of 1980 . 

Claimant agreed that no physician has told him :hat his 
Parkinson's syndrome is work-related. 

Claimant denied knowing in the period f:om 1958 through 1972 
t hat PCB's were contained i n the transformer oil or tnat the 
level of PCB's was the same in all tran sformers. He agreed that 
he did not know if the TCDD level in the 2,4,5-T formulation of 
the sample he took was the same as that he sprayed. 

Claimant admitted his father had been hospitalized for a 
psychiatric condition. 

Joy Carlson, claimant's spouse, testified to being awar e 
when claimant did spraying because of the odor on his cloth ing 
wh ich sh~ said she might wash as many as two or three times. 
The witness who was pregnant at times dur ing the washing process 
observed health problems in two children born of these pregnancies. 

Carlson reca lled her spouse's being hosp1tal1ze<l, having 
pneumonia and undergoing mood changes. The latter symptom 
occurred a year to a year and a half before claimant's d i agnosis. 
She described a gradual tightening of cla imant's muscles which 
pulled him back causing him to arch his upper body and draw t.is 
leg up . On at least one occasion, this occurred after he took 
his Sinemet and Oalmane. It was her recollection that convulsions 
started when clainant was at ~ayo and that none had hap?ened 
since that time. Claimant had been allowed b~fore the convulsions 
commenced to adjust his Sinemet. Carlson listed claimant's 
cur rent medications as Mellar il, Elavil and S1nemet. 

An exh1~1t was of,.red showing r,,..:--t~n -:1f \avs ".,~!'It 
spra·,in.;. The average *a s sixty-tnree ,ocr.; per 1ear for the 
twelve year period from 1961 ~o 19-3. 

~ax Johnson, wno has beer. e~?layed ~, defendant e~ployer in 
exce3s of thirty-three years, test1fi~d t o having worked with 
~la1mant . He had not seen claimant spr ·1 nor had he done 
spraying himself. After being forema:i of 3 substation, he 
became transm1ssi~n superintendent 1n 1969. He had respons1-
bil1ties for ordering brush control chemicals. Johnson denied 
having heard any comments regarding the dangers of 2,4,5-T or of 
talking to any salespersons about the chemical. He had not seen 
:aoels from the chemicals. He thougnt General ~lectr1c ~ight 
have supplied 011 with their transformers. 

The witness recalled that scmetime between ! ~69 and 1971 
claimant requested to be tra!'lsferred frCT. foreman bac K to 
Journeym..in lineman. F;ventually cla1ma~t ~·as :emo·:ed from 
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climbing and later f:om dci~ing. The witness desccLhed cldimant's 
handwriting as unstable, but he did not think clai~ant incapac~tated 
fc ,m doing his Job. 

As to claimant's physical condition, Johnson had observed 
claimant having good days and bad days during ~hich his heaJ 
would wobble and his hands wou l.i tr.-mble. 

~elvin Bert, who has worked for defendant employer ~ore than 
t wenty-one years and who is a substation electrician foreman, 
testified to beginning work in l9bl a3 an apprentLce l1neMan. 
After about six months he went to the suostation, but hP still 
occasionally helped the linemen. Work ~i thin t~e substation 
consist~d of maintaining meters, regulators and transformers. 

Bert explained that to clean the oil in ~he tc1nsformecs, it 
would be taken out, put 1n barrels, filter~a and tner. returned 
to the transformer. During the cleaning process oil Tiight come 
1n contact w1th the worker's body. He est1~ated that the oil 
fro~ transformers was used foe maybe two years o r possibl/ more 
in the spraying operation. Thereafter, diesel fuel w1s utilizeo. 

The witness did not recall any safety ievices being furnished 
foe the spraying operation. Testing for PCB's according to Beet 
has been done foe several years. He reported that PCB's have 
ranged from zero to 173 parts pee million with the worst level 
at the time his deposition was taken occurring in General 
Electric transformers. He said that oil with less than fifty 
parts pee million is not contaminated whi le ove r 500 parts is 
contaminated. In between fifty and 500 1s also considered 
contaminated, but it does not necessitate safeguards in the 
event of a spill. 

Bert recalled claimant's dev~lop1ng a slight shaking movement, 
difficulty talking and some weakness. 

oan Reed, who has been employed by oefencant e~ployer in 
excess of thirty years, testified that of the 500 miles of lines 
only eighty to one nundred mil~s would havu been brush. He 
estimated that the number of days spent spraying each year would 
vary from ten to thirty dep,Jnd1n') on the Y">ir. HQ said that the 
spray was ~ixed in fifty-five gal!on barrels. 011 was put ln 
and then the proper a.mount of spray was ,ltldP.d. A one to thirty 
proportion would be used. Host oc about ninety percent of the 
time diesel fuel was used. Transformer oil was us-d in the 
earlier years. The mixture was stirred with a stick. Initially 
spraying was done by hand applying the chemical at the ~ase of 
the plant. The spray might get on the JOC<er. At some point 
gloves were worn, not to protect fro~ t~~ spray. but rather to 
keep the hands clean. 

The witness denied b,. no t◊ld t~~t 2,4,S-T miqht be harmful 
to his health, however, he said that Jhen claimant first was 
sic~ it was mentioned. He bel1even that mention might have been 
made about the time Agent orange cam under discussion. 

Reed thought that beginning 1n 1968 claimant 's hands 
h1s vo1ce quavered and he was less coocdindated. He dtd 
believe claimant was hav1ng trouble with his work ~t the 
was let go, but he said that at the last it seemed as if 
might not be thinking correctly. 

shook, 
not 
time he 
claimant 

The witness hai sprayed brush with claimant and he said the 
spray would get on the clothing and hands and somet1mos on the 
face. He supposed that if claimant sprayed from '969 to 1971 it 
would have been a small amount. 

Reed indicated that a t ank type sprayer later was obtained 
wnich had a sealed lid and a motor. 

The witness did not recall seeing any labeling on the 
2,4,5-T to indicate it was dangerous to h,.alth. 

offered in evidence was a magaz1ne article regarding Dioxin 
and Agent Orange. 

Jecrad J. Hertzler, H.O., saw claimant on Hay 25, 1972 at 
which time he gave a history of twitching of the left thumb 
beginning the year before with the gradual d~velopment of 
clumstness and stlffneos in the lett arm and leg. Claimant 
described a general slow down, difficulty in speaking and a loss 
of facial expcesslon. He complained of occasional 9enera1.:ed 
heachaches cente ring in the back of the head and neck which were 
severe in nature. 

on examination claimant was found to have prominent facial 
masking: low volume, rapid speech: rigidity in the extremities 
and a tremor in the lett hand. r1aiman~ had a tendP.~cy to drag 
his left leg. There was congenital rigia1ty of the neck and 
left upper extremity. An ~lectroencephalo~cam was interpreted 
as normal. 

Claimant was diagnosed as hav1ng P~ck1nson's d1sease. 
Claimant was hospitalized and tc~atment w1tn L 'Oopa was co~me nced. 
He also was given Valium and sec-Ap-Cs for hts nypertens1on .. , 
Claimant had physical therapy and was inotcJcted in an exerci •• 
program. 

on Juno 26, 1972 or. Hortzler's pArtner, or. Lad~1g, wrote 
that claimant should havP. lighter duty ~1th no climbing. About 
six montha later claimant wao found capable ot resuming all nts 
duties as a linem~n. 

i Ab~ Ot. tt•ctzl~r on January 2 4, 1974 at Claimant was ex3111 neu , ~ 

which time he gave a history of an auto acciden t in wh1ch he 
struck his left shoulcer and the left side of his hoad. He 
continued to have pain in his shoulder and the tre~or in his 
left extremity became more pronounced. Clai~ant had generalized 
head aches. Claimant's medications included L'Oopa, Symmetrel, 
Valium, Ser-Ap-Es and oalmane. 

Claimant was kept off work bP=ause of increased disco~fort. 
:n a letter dated July 26, 1974, Or. Hertz:er suggested claimant 's 
condition was tP.mporarily aggravated oy the accidPnt Jn:ch did 
not cause a permanent change in hLs ~nderlying d.s~as~. 7he 
doctor anticipated that cla1mant . ould na:e a slow . ,csan1ny of 
his condition re1acdless of mediclti~n . 

Claimant returned on September 19, 1974 at which time ~e had 
a mtlJ tremor ln his left upper extremity and irregular Jer~in3 
movements of his head and four extremities. Claimant wa s fett 
to be having side effects in response to his medication. 

In Novemb~r, in answer to a letter from claimant's e~plovec, 
Dr. Ladw1g wrote that claimant could dc1Je, but should not cli~b . 
It wa s expected that claiman t ~ould impro~e when his medications 
were adjusted. 

Or. Ladwig saw claimant about a year later. At that time 
claim~nt had been unable to work from August 2, 1975 because of 
severe fatigue follow1ng any physical act1vity. Claimant's 
tremor had 1ncreas"<1. Cl aimant ~as found to have progressed to 
the second sta9e of the disease. 

On a form dated J anuary 7, 1976 or. Ladwig pronounced 
cl'limant totally disab.1.ed from August 21, 1975. 

In Ju~y c. 1976 claimant was hospit,l1zed for adJustment of 
his ~edication and for FSycholog1ca: testin?. Psychol09ical 
e,1luation show~d evidence of a ,euco:i~ JPr9on Jith marked 
anxiety, tension, dPpress~on and an~er. After stabilization of 
h1s medication, claimant had orly ~ild symptoms of ~is disease. 

Claimant was ceevlluated by Or. ~ert~ler in August of 1977 
at whic'l time claimant reported a fall ·•ntcn resulted ~n pain 1n 
his left shoulder and lo ·, bac.:. Cla1Tant' s medication w.1 s ag;1in 
adjusted due to atheto1J ~ovcMents. 

In a letter dated Har =h 13, 1980 Or. Ladwig reported having 
learned of claimant's using tcichlocophenoxyacetic acid from 
April o f 1958 until 1975 and using oil containing thirty-seven 
point eight pacts per million ◊ f polychlorinated b1pnenyl. The 
doctor indicated medical l1teratuce wa s bein~ revi~wed to 
~eterm1ne whether or not clol~ant's exposure to ~hem1cals ~ad 
prod~c:d involvement of the c~ntrJl nervcus system. 

Later in the year claimant again was hospitali~ed 1n an 
.ltte~pt to regulate his medication. He was •old tna: h., 'la,i 
Schamberg's disease. During th1s hospitalization cla1m3nt 
became confused, depressed, paranoid and hallucinated. Claimant 
was diagnosed as having an acute psychiatc ic reacti~,, foe which 
he underwent psychiatric care. 

Or. o. J. Goldberg reached this d1agnost1c impression: 

The picture he presents is a m1~ture of a thought 
process disorder ~1th a state of semiconfusion. 
The first consideration would be for a cox1c-type 
of psychotic c9action, but nevertheless, he could 
b€! assistant [sic) to the first SY'llptoms of an 
acute psychotic ceact·on of schizop~renic character
ist1cs with ~omc depression and paranoia. 

On January 4 , 19~1 Or. Ladwig wrote: 

The pat1ent does ~3ve Parkinson's 01seasc. !le has 
been exposed to several toxins. A detailed study 
of each toxin is currently being established. 
Several reports from the laboratory identifying the 
substances indicate that the central nervous system 
can be damaged with continued e~posure to the toxin. 

Thomas B. Summers, H. ~., board certified neurologist who had 
not personally examined clai~ant nor had he treated patients for 
exposure to chemicals involved 1n this c1se, described park1nson1sm 
as follows: 

Park1nsoni sm belongs l'l that group or :ategocy of 
1isocders known as mo~ement disor~ers and for the 
reaso n that most of tho people ~ho h~V! Parkinsonism 
will at some time or another have l'lvolJntary 
~ovPment or tremor but n, necessarL1} su. 

Host individuals ~fflict~d with the d1socder 
indicatP that they s low down, and 1n t~e layman ' s 
opinion, the slowing down rab r~f~r?nce largely to 
his motor ~ovements or hts 2nys1:al Tovements: 
however, Rome indicate ~har ~vcn thP1l ~ental 
proc,,sses slow down. 

They become aware ot stirfness or loss of 
"lexibility and not •incommonlr involJntary movement 
in the form of tr~mo.r or shak1ng. usually it 
stact3 out either in a 'land or in a foot, and JS 
time progresses the movemPnt may spread to involve 
all of the limbs. The movement or tremor may 

ffect the face and the lips, in ~act, the whole 
body. 
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Many indiv iduals complain of drooling of saliva 
and particularly at night. That is d:.i"! to t :~e fact 
that they lose the reflex ability to swallow their 
saliva. Their voice may lose its volume. 

On examination, many of the indiv1.duals are 
observed to have a blank-like face. That's referred 
to as the mask face. There are many, many features. 
Primarily the cardinal features are those of tremo r 
or involuntary movement, the stiffness or rigidity 
and so on . (Summers' dep., Novembe : 30, 1983, pp. 
4-5 11. 4-25 and 1-9 ) 

As causes of the syndrome he listed encephalitis, cerebral 
a~teriosclerosis, carbon dioxide and manganese poisoning and 
some drugs . However, he said that the mo~t common type is 
idiopathic for which no cause is known. It was the doctor's 
opinion that there is no relationship between Parkinson's 
disease and peripheral neuropathy. Or. Summers stated that 
extrapyramidal syndrome is a synonym for parkinsonism. 

or. Sc:nmers did not think that a drug inhibiting the enzyme 
that metabolizes cholinesterase or acetylcholine would cause 
parkinsonism, but it could cause a neuritis or affect the 
peripheral nerves. Neither was the doctor cognizant of parkinsonism 
being associated with the inhalation of carbon tetrachloride. 
or. summers indicated that Thorazine can present a picture which 
mimics parkinsonism . He explained the theory of parkinsonism 
caused by encephalitis as being that encephalitis increased the 
attrition of nerve cells with symptoms developing as many as ten 
or fifteen years later. 

or. Summers estimated that drugs work fairly well for 
treatment of Parkinson disease in fifty percent ◊f cases for a 
few months. As drugs that might be used, he listed Sinemet, 
Inderal, Symmetrel, Cogent1n, Arcane and Parsidol. Some of 
these drugs have produced toxic psychosis in some persons. 

Regarding Sinemet poisoning, the doctor said that symptoms 
of parkinsonism can become mucn worse and induce abnormal 
movements, psychosis, nausea and vomiting, changes in blood 
pressure, disturbance in the cardiac mechanism, diarrhea, ataxia 
and gait disturbances. The expert believed that the opisthotonus 
or rearing back of the body was part of the toxicity of Sinemet 
or Levodopa. 

or. Summers testified to familiarity with 2,4,5-T. He said 
that agent orange consists of a 50 /5 0 mixture of 2,4-0 and 
2,4,5-T and that he understood 2,4,5-T or trichlorophenoxyl 
acetic acid to be more toxic than 2,4-0. PCB is polychlo rinated 
biphenyl; TCOO ~s dioxin or 2,3,7,8 tetrachlorodibenzoparadioxin, 
a by-product 1n thP ~anufacturing of 2,4,5-T. The 0xpert did 
not know if mixing TCDO and PCB would encourage a tendency to 
pot7ntiate each other. The doctor reported studyin-3 -✓~r lOUS 
medical literature on the substances including information from 
the Veterans' Administration . 

Asked to assume that dioxin was present in the spray used by 
c~aimant at the rate of 106 to 109 parts per billion, the doctor 
d1d not know what effect would ~e had on the immune system. He 
was aware of dioxin produc~ng such symptoms as numbness, weakress 
in the arms and legs, hyporeflexia, ataxia and loss of coordination. 

Regarding parkinsonism related to 2 4 5-T spillage, or . summers 
said: ' ' 

I have talked to knowledgeable people who have had 
great experience, and I have been infcrmed that 
there h~ve been no cases of parkinsoni3m recognized 
or attributed to exposure to 2,4,5-T or to dioxin. 

. . . . 
We are aware of neuritis occurring, in other 

words, an involvement of the peripheral nerve 
s7stem as a result of toxic exposure to dioxin or 
2, 4,5-T and the contaminant dioxin, but other 
neuroloqic symptoms such as parkinsonism and that 
have not been recognized. (Summers' dep., June 26, 
1983, p. 44 11. 24-25, p. 45 11. 1-3 and 12-17) 

As to whether o~ not tne symptoms evidenced by cla1mant were 
related to spraying 2, 4, 5-T and dioxin, the physician said: 

Well, it ts my opinion that in the first place, the 
person exposed to this chemical substance, 2,4, 5-T 
a~d dioxin, if he or she has ~ot had any evidence 
of chloracne, this s<in cond1t1?n, then there has 
been no serious exposure to the tox ic substance. 
In other words, this is the first prerequisite, 
that first of all, there must be the presence of 
chloracne to indicate toxic exposure of significant 
degree. 

Secondly, my colleaoues tell me th3t to their 
knowledge, there have been no reoorted cases of 
parkinsonism in individuals exposed co 2,4,5-T or 
dioxin or both. Now, we are aware of the fact that 
peripheral nerve involvement can anJ does take 
pl ace. It's _ transitory. It is self-limiting. The 
symptoms do improve or su~side wit , removal from 
the toxic subst~nce and so on. 

There are other symptoms that va~~~ly i,vo!ve 

the central nervous system such as heodache and 
nausea and giddiness or light-heade~ness or dizziness 
and so on, but in the patients thac I have examined, 
I have not encountered anyone with parkinsonism. 
(Summers' dep., June 26, 1983, p . 59 11. 9-25, p. 60 
11. 1-6 l • 

L3ter he was asked: 

Q. Why would these other sympt?ms whic~ were 
2,4,5-T symptoms and dioxin s7111ptcms a~d the P~B 
symptoms be occurring at t~e s,me time of his 
original parkinsonian symptoms? 

A. Why would they? 

Q. Yes. 

A. I think it could be coincidental. 

Q. It couldn't be a causal connection? 

A. Not necessarily. 

Q. Could be? 

A. It could be. (Summers' dep., June 26, 1983, p. 
61 11. 12-22) 

Still later he said: 

Again, the knowledge that I have gained from 
reviewing certain articles and literature has 
indicated that these substances may affect the 
nervous system, usually the peripheral nervous 
system, the peripheral nerves, and the individual 
will present wi th symptoms of a neuritis. Th~s may 
be referred to as a polyneurit1s or a polyneuropathy, 
but I have not found any ev idence in the literature· 
of other syndromes. There are some references to 
encephalopathy, but I don't know -- one of the 
articles didn't go much beyond that, so! really 
don't know what the y have reference to in that 
discussion. (Summers ' dep-., June 26, 1983, p. 67 
11 . 17-25, p. 68 11. 1-4) 

Finally, he said: 

Q. At one point during the dire~t examination by 
Mr. Davidson, he asked you or mentioned a whole 
list of symptoms that his client suppO$edly suffered 
before h0 we,t co Doctor Ladwig's office in Omah~ 
foe treatment. Included in those were nausea, 
spots in front of the eyes. Do you recall that 
specific question? 

A. Yes, sir. 

Q. I believe the question listed that and asked tf 
they could possibly be caused by PCB or dioxin, and 
you answered that they could be. 

A. Yes, sir. 

Q. Could other illnesses have caused these t7pes 
of symptoms also? 

A. It is pos3ible. 

Q. Do you have any direct information as to 
specifically what caused those symptoms that the 
claimant was experiencing at that time? 

A. I don't have any clear-cut indication as to the 
cause . (Summers' dep., June 26, 1983, p. 72 11. 12-25, 
p. 7 3 11. 1-6) 

Or. Summers said that giddiness, lightheadedness, headaches, 
nausea and spots before the eyes would be akin to 2,4,5-T or 
dioxin poisoning or PCB or as a result of Sinemet or levodopa 
toxicity. The doctor saw chloracne as the common denominator 
among the symptoms evidenced by people exposed to a spill of 
agent orange. He supported his opinion with this quotation: 

-- these gentlemen state, 'If there is no history 
of chloracne, then the likelihood of a significant 
exposure to or adverse he~~th effects fro~ T:oo is 
remote. Hence, chloracne is the clinic3l marker of 
TCOO exposure. In other •.i.ords, witnout che chloracne 
the likelihood of serious "!ffects, ~hether it be • 
involv ement of the periphecal nervous system oc the 
liver or what have you, is unlikely.' (Summers ' dep., 
June 26, 1983, p. 64 11. 1-9) 

The doctor did not think a spasm in which claimant bent completely 
backwards with h1s hand touch1n1 is fooc would be typical of 
parkinsonism. 

In discussing whether the drugs 
syndrome could cause changes in the 
physician said it wis possible. 

used to tr~at Par kinson 
porpnyrin metabolism the 

In reviewing clai.Jllant's test resul~s h~ ;1d not find a 301 
pattern of immuno-zupr~ssio~; bur r.e tnouJht it possiole claimant's 



drugs could effec t his immuno-supress1on systems . or. Summers 
found no reference in tne medical records to claimant's having 
ataxia. 

_Dr . Summers thought that particularly dioxin could cause a 
pecipheral neuropathy or neuritis which in turn ~oulJ c ause a 
twitching of the muscles, but he differentiated that movement 
from what would be seen in parkinson ism and he no~ed that while 
at one time electromyography showed a mild carpal tunnel syndrome, 
a later study was normal. The usual symptoms of peripheral 
neuropathy would be a numbness or loss o f feeling and later a 
weakness with potential for paralysis. He thought the symptoms 
could be transient. 

or. Summers pointed to a discrepancy between the histo ry 
recorded by Or. Benjamin of spasms of the thumb in 196d and tha t 
taken by or. Hertzler of spasm devP.lopin~ in 1971. 

Dr. Summers admitted he had not known of claimant' s early 
gastrointestinal problems, pneumonia, ulcers or sinusitis. 

The expert had not encountered neurological difficulties in 
subsequent generations, but he said there are teratogenic and 
mutagenic defects caused by TCOO. 

The doctor did not discern findings in the psychologist ' s 
report whic h would conflict with a diagnosis of parkinsonism. 

Note was made that at the time of the original diagnosis of 
Parkinson's, claimant was not tak ing any drugs for the treatment 
of the disorder. At that time he was taking only Ser-Ap-Es for 
his high blood pressJre. 

The physician explained dopamine is contained within the 
nerve cell and is probably one of the amino acid buildin~ blocKs. 
He ~new of no test to 3etermine whec~er or not dopamine is being 
secreted in the prc?er amount. 

Bertram Warren Carnow, M.O., wnoce s~ecialties inc l ude 
occupational and env1ro~~ental medic1ne, toxicology, epidemiology, 
internal medicine and cardiopulmonary d1seases, who is boaro 
certified in occupational and prevertivP medicine and who is 
certified by the Americ an College of Toxico:ogy and by tne 
American College of Chest Physicians, testified to seeing 
claimant in 1982 and to looking for disease that might be 
related to 2,4,5-T, TCOO (Dio xin) a~d polychlocinated biphenyl 
( PCB) • 

The doctor explained generally that TCOD and PCB can enter 
the body through the skin, the mouth and through inhalation; 
that the chemicals move to tne fat, liver, brain, pancreas, 
adrPnals and other glands and cause the p~oduc~.on ~f 0 x~ •a-

ordinary quantities o f enzymes; that the overproduction of 
enzymes cau~es a disturbance in the body's metabolism; that the 
chemicals effect the endoplasmic reticulum; that they destroy 
mitochondria which provide energy to the body; and eventually 
there is muscle dysfunc tion, cerebral dysfunction and dysfuncti,n 
of multiple organ systems. 

The expert indicated that he hlS been involved in more than 
350 ca~es of persons with systemic damage from dioxin with close 
to 200 of those people hav ing centrll nervous system damage and 
at least a half dozen manifesting a Parkinson type syndrome. 

Or. Carnow reported and inter?reted claimant's history as 
follows: He had headaches, Joint pain, nausea and vom iting 
which began soon after they started spray1r.g. In ll63 there was 
an interstitial pneumonia. An ulcer came on 1n 1966 which was 
not confirmed by upper GI series. This was thought to be a 
severe gastritis although ulcers were possible. Porphyria, a 
very rare genetic disease was characterized as unique to Dioxin 
and PCB. Acute porphyria can cause abd om ina l pa in, nausea, 
vomiting and personality changes. Claimant told of hemorrhoids 
which were not active at the time of this examination. In 1968 
spasm of the thumbs devel oped. He also spoke of opisthotonus. 
Electromyography in February of 1981 was suggestive of median 
nerve disorder in both upper extremities. Weight loss was 
attributed to interference with protein metabolism. A report 
records a history of claimant 's spraying three months out of the 
year for two to three weeks at a time for the whole day. 

Physical examination showed decreased reflexes, ataxia and 
the findings characteristic of parkinsonism. 

or. Carnow said that claimant has parkinsonism, but that in 
h is case an attempt was being made co differentiate between 
idiopathic parkinsonism and sev~re chronic systemic chem ical 
poisoning. As rea sons for finding the latter, the expect 
pointed to extensive immuno-suppressicn which would not be found 
in idiopathic parkinsonism. ?orphyria, aonormalities suggesting 
t~xic damage to the cerebral hem1spne:es and a depressed spec~ 
count were likewise atypical. ~he expert ackno~ledged that 
immuno-suppression can result from cne use of medication. He 
oiu not think that to be true in ~l3imant's case, but he had r?t 
reviewed all his medlc~tions. 

Dr. c arnow was of the opinion that clairaant has advanced 
chr onic systemic chemical poisoning from dioxin, 2,4,5-T and 
PCB's with parkinsonism as one of the manifestations which had 
rendered claimant totally disabled. rle stated that had claimant 
not been exposed to the herbicide spray and to PCB ' s there would 
be no Parkinson's syndrome. 

The physician agreed that Parkinson's disease can occur 

before the sixth decade. He said that t~~ disease can be 
treated by supress.ng acetylcholimine c~olisepnis or tncreasinq 
oopam1ne transmission, but what genecall/ ~uuld be done would be 
to use oopamine adders. He acknowledged tha t drugs used to 
treat the disease can cause severe ad verse ~eactions and that 
conceivably the medication claimant was ta~ing could contribute 
to the psychotic episode. 

or. Carnow was not cec~ain when ataxia had begun, but he 
thnJght that it was about 1968. He said chat ataxia may _start 
and stop. He was aware that the doctors 1n omaha specifically 
noted that claimant did not have ataxia wnen they first examined 
him. Regarding weight loss, the doctor_believed claimant_lost 
forty pounds from 1970 to 1974 and he d1d not know if a side 
effect of any of claimant's medications would be we ight loss. 
He stated that weight loss is not_usually created by Par~inson 
syndrome and the park1nsonism patients tend to be overweight. 

In terms of the exposure claimant had, considera~ion was_ 
given to the sixty-three hours of spraying, claimants sticking 
his hand in transformer fluid, his rewearing his clothes and his 
riding in his car . The doctor said that a ~CB concentration of_ 
thirty-seven point eight parts per million 1s a high c?nc~ntration. 
He likewise thought a concentration of 108 parts per billion of 
TCDO contained in the 2,4,5-T formulation to be a very high 
level. H~ admitted there is no way to know how much _TC DO was in 
the 2,4,5-T formulation to ~hich claimant was exposeo. 

The doctor agreed that Sinemet toxicity could ~e one ca~se 
of a grossly abnormal neuro-psychological ex~1nation. Ultimately 
he said that "the neuropsychological examination unequ1vocall, 
indicates severe brain malfunction attrioutable to orga~ic , 
insult.• Finally, the doctor admitted that some of claimants 
complaints could be related to the medication he ~s ta~ing. He 
stated that sinemet might have caused some of ~laimant s symptoms, 
but was not a cause of nis diseasa. 

or. carnow admitted that there is not~ing_in the_medical 
literature which links 2,4,S-T; TCDD or PC3 witn ?arK1nsonism. 
In a 1916 articl ~ the expert listed as effects of ~CB's c~loracne, 
pigmentation of the skin and nails, distinctive hair follicles, 
excessive eye discharge, swelling in the eyelids, nausea, 
lassitude, anorexia, diges~ive distrubances, impotence and 
hematuria. 

or carnow found claimant to have a hyporeflexia which was 
sugges~ive of a peripheral neuropathy, tut electromyography was 

normal. 

The doctor did not agree that ~eurolog1cal damage due to 
h · h 1 urolog 1c~l system. He fl;!l t oioxin would be int e perlp era ne w 

that chloracne is only one manifesta~ion. 

Eric C. Comstock, ~. o., board certified medical toxicologist, 
examined defendants' exhibit A, tne report from or. Carr.ow, 
claimant ' s interrogatories, the discovery deposition of Dr. Summers 
and documents fcom defendant employer prior to his testimony. 
He also was present for testimony during the hearing. 

Or. Comstock described Parkinson's syndrome as the cody's 
reflection of changes taking place in the basal nuclei of the 
brain which are manifested oy ataxia, changes in expression, 
tremors and later changes in the cortical functions. The 
syndrome is treated with drugs to correct a biochemical def~ct 
in the metabolism of the nucl~i and the orain stem. Treatment 
is symptomatic rather than cura tive. It was the doctor's 
op1n1on "that in reasonable medical probability there is no 
relationship" between claimant's exposure to 2,4,5-T, PCB or 
TCDD . It was further his opinion that "there is practically no 
level of those m~terials that could precipitate this disease;" 
and that therefore claimant's level of exposure would make a 
difference only with1n very broad limits. He testifi~d that a 
concentration of TCDD within the 2,4,5-T formulation of a 100 
parts per billion was not su fficient to cause health defects. 

The toxicologist described 
with a low mammalian toxicity. 
persons exposed to 2,4,5-T. 

2,4,5-T as a chlorinated herbicide 
He had examined ten to fifteen 

or. Comstock said that the neurological symptoms found in 
persons exposed to dioxin were peripheral neuropathy which 
persists for a time and then improves. Testing for peripheral 
neuropathy can be on the basis of physical examination or 
through electrom7ograpy or nerve conduct1on or biopsy. He 
claimed that the peripheral nervous system 1s not ~he one 
involved in Parkinson's syndrome. He found no peripheral 
nervous system damage recorded in cl31mant's history. The 
doc tor did not view the TCDO concentration of fi •,e ;:arts per 
trillion found in cla imant' s blood to be significant. 

or. Comstock reported that chloracne .s an earlier mani
festation of the body's reaction to Dioxin 301 that ~hile he 
could not say it has to be present, mo~t pe rsons would have it 
with sufficient exposure. 

The expert indicated that he has examined perhaps ten 
persons exposed to PCB's. He did not feel :hat cla.mant's 
~xnosure to PCB was sufficient to cause neurological effects. - . 

I 
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In regard to or. Carnow's testing, Or . ComstocK ooserved 
that tests relating to porph7r1a were o~ts1d e of acceptable 
normal limits, but they were not such as ~o Je consistent with 
any significant clinical process. He noted that a nu'.Tloer of ]02 Jl 
drugs interfere ~ith porphyrin met~bolisn. or. Comstock found 
c laimant's testing •·ons istent with depression in t~e immune 
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system, but he did not find anything in claimant's record to 
indicate claimant had an immune deficiency problem. He thought 
it improbable that claimant's exposure to chemicals caused nis 
pneumonia in 1963. He also proposed that drugs used in the 
treatment of Parkinson's syndrome have potential for causing~ 
psychotic react ion. He thought one sperm coun t insufficient tor 
relevance. 

The toxicologist agreed ~hat there can be central r.ervous 
system damage from exposure to PCa or Dioxin and tnat tnere 
could be central nervous system da~age without chloracne: but 1• 
would be unusual . 

Dr. Comstock said that taking Sir.emet, Thorazine or Mellar1l 
would cause an extrapyramidal syndrome reaction. He thought the 
opisthotonus was the result of a drug reaction to tranquilizers, 
antianx1ety or antipsychotic drugs and atypical of Parkinson's 
itself. 

APPLICABLE LAW AND ANALYSIS 

The issue raised by defendants' cross-appeal wi ll be addressed 
first . That issue is whether or not claimant's cause of action 
is barred by Iowa Code section 85.26. Regarding this issue, the 
hearing deputy wrote: 

Claimant saw the article in October 1979 and filed 
his action November 26, 1980. (sic] It seems 
entirely reasonable that he would not suspect his 
park1nsonism might have resulted from exposure to 
the chemicals until it was suggested to him by the 
article in Life magazine . It therefore appears 
that the discovery rule may be applied in claimant's 
favor here and the statute of limitations woul1 not 
begin to run until October 1979. It is clear that 
claimant filed his actLvn witnin aoout 13 months 
(sic] after t hat time, thus placing him within the 
statutory limit of two years under §86.~6, The Code. 

Relevant dates in this matter are these: 

1968 claimant's left thum~ began to tremble. 

April 1972 claimant lase did spraying with .:hemicals. 

May 25, 1972 claimant was diagnosed as having Parkinson's 
Disease. 

1972 claimant transferred to the engineerir.g department. 

1975 claimant's last work was performed for defendant 
employer. 

October 1979 claimant concluded there might be a relation 
between his symptoms _nd chemi~als. 

January 1980 cl aimant first considered tha t his Parkinson's 
disease might be related to his employment. 

June 4, 1981 claimant filed his pe t ition for workers' 
compensa tion benefits. 

In Orr v. Lewis Central Sch<>ol District, 298 N.W.2d 256, 261 
(Iowa 1980~ the supreme court 3dopted the discovexy rule as it 
applies to the stat~te of_ limit~t ions in workers' compensation 
matters and held: The limitation oeriod under section 85 26 
The Code 1975, began to run when the employee discovered 
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the exercise of reasonable diligence should have discovered the 
~at~re, seri~usness and probable compensable character of the 
[ inJury causing ... death or disability for which beneeits were] claimed.'• '-

Def~ndants' brief provides a good analysis of the ore case 
as applied to th7 matter sub judice. It points out thatas of 
M~y 25, 1972 claimant knew the nature and seriousness o f his 
disease and that the question is whether or not he knew of its 
pro~able c~mpensabi~ity. It was not until January of 1980 that 
claimant first considered that the disease might be related to 
his employment. He filed his petition well within two years of that time. 

This matter has been treated as an occupational disease 
under chapter SSA of the Code. Although the undersigned finds 
no b~r .on 7laimant's :ight to bring this action by the statute 
of ll.ffl1tat1ons found ~n sec~ion 85.26, claimant's remedy is 
foreclosed by other limitations in chapter SSA. 

In Secrest v. Galloway co. 239 Iowa 168 30 N ·· 2d 793 
(1948) ~he Iowa Supreme Court ~bserved that ,:a stat~te of 
l1JJ1~tat1ons affects the remedy, not the right.• factJally, the 
clal.fflant in Secrest sustaihed compensable inJurics in 1941 and a 
memorandum _of agreement was entered into later in 1941, when 
full and final payment was made. In 19:5, claimant 3pplied for 
a review under Iowa Code section 1457 (1939), which orovided 
tnat w1 th1n five years . from the date of the last payi;ent of 
~~mpensation, the comm1ss1oner, on application of either party, 

ight review the award. Iowa Code section 1457 (1939), was 
changed 1n 1945 (chapter 77, S6, Acts of the fifty-first General 
Assembly) to provide for review within three years from the date 
o~ t~e last payment of compensation. Ruling on the question ~f 
w et er or not the amendment of 1945 reducing the time fr om fi•,e 
to three years applies to injuries that had taken place and an 
award _made prior to such amendment, the court wa s Jnable to find 
:ny distinction bet·,.,een the enact:nent of section 1)86 'currently 
ection 85.26) and the amendment to section 1457 (1939). The 

court specifically found ac pages 173-174: 

In each case there is authority given the commis
sioner to hear and determine the questions involved. 
In each case the legislature saw fit to require 
claimant, in section 1386, and the employer or 
employee in section 1457, to act within the pre
scribed time or lose the benef i ts granted under 
these sections. re is not a limitation upon tne 
jurisdiction of the commissioner but is rather upon 
the right of interested parties to ra~ei~e the 
benefits of the sections. 

To make any recovery in this ~atter, claimant must establish 
disaolement wh ich is defined in Iowa Code section 85A.4 as 
follows: 

Dtjablement as that term is used 1n this chapter is 
the event or condition where an employee becomes 
ac~ually incapacitated from performing his work or 
from earning equal wages in other suitable employment 
because of an occupational disease as designated 
and defined in this chapte r in the last occupation 
in which such employee is injuriously exposed to 
the hazards of such disease. 

Also relevant are 85A.12 and 85A.l0. Section 85A.12 provides: 

An employer shall not be liable for any compen
sation for an occupational disease unless such 
disease shall be due to the nature of an employment 
in which the hazards of such disease actually 
exist, and which hazards are characteristic thereof 
and peculiar to the trade, occupation, process, or 
employment, and such disease actually arises out of 
the employment, and unless d1sabl~~er.t o r death • 
results wi:hin three years in case of silicosis, or 
within one year in case of any o t he r occupational 
disease, after the l ast inJurious exposure to such 
disease in such employment .... 

Section SSA.10 states: 

Where compensation 1s payable for an occupational 
disease, the employer 1n 1,hose employm..,nt the 
employee was last injuriously exposed to the 
hazards of such disease, shall oe liable therefor. 

Claimant 's difficulty, obviously, is that he did not suffer 
disablement within a year after his last inJurious exposure to 
the chemicals in spraying in April of 1972. Claimant was 
trar~fP r red to the engineering department after he was found to 
have Parkinson's Disease. That tr~nsfer did not result in his 
being "actually incapacitated from performing his work." "Work" 
as used in section SSA. 4 has been viewed 1n a generic sense. 
For example, a boner in a meat pac~ing operat ion who is no 
longer able to do boning but who can do packaging has no disable
ment because the employee is still performing his work within 
the meat packing industry. Cahalan v . Oscar Mayer, ( Appeal 
Decision filed July 29, 1983). claimant transferred after the 
discovery of his parkinsonism, but he continued to work for 
defendant employer in a slightly different capacity. Cl aimant's 
last injurious exposure was in April of 1972. Claimant did not 
achieve disablement until 1975, we ll beyond t he limitation in 
Iowa Code section SSA.12. 

That recovery under the sta t ute may be unduly restrictive is 
not within the Jurisdiction o f chis tribunal to remedy. This 
would be exclusively within the authority of the general assembly. 

In light of the resolution of this first issue it is unnecessary 
to address any other issues presented herein. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is forty-eight years of age . 

That claimant had no ~xposure to chemicals growing up on his 
family's farm or during his military service. 

That claimant 's work experience from 1958 until 1975 was as 
a lineman and line foreman. 

That claimant's Job entailed the usual d uties of the line 
worker and, for an a•,erage of sixtv-thcee hours pee •·ear tasks 

• .. J ' surrounding the spraying of trP.es and brush. 

That claimant al so worked on tr ansformers and regulators. 

That incl uded in the sixty- thr~e hours of spray1nq ,.,as 
driving and mixing time. 

That s~raying was done witnout pro~~~~ive devices until 1969 
at whic h time rubber rain suit3 were worn. 

That claimant last did spraying in April of 1972. 

That 2,4,5-T was used fo r sprayin1 anJ was mixed with oil. 

That claimant' s earl 1est symptom was t•,1itching ?f his thumb 
in 1968. 
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That in May of 1972 claimant wa s diagnosed as having Parkinson ' s 
disease. 

That cl aimant wa s transferred to the engineering deparunent 
in 1972. 

That clai:lllant worked for defendant employer until 1975. 

That claiman t was paid s'i·ck pay unt i l January 15, 1976 at 
which time he was terminated. 

That clai~1nt first concluded there might oe something wrong 
with him which r elated to chemicals in October of 1979. 

That claimant f i rs t cons1dered his Parkinson's disease might 
be related to his employment in January of 1980. 

That claimant's petition for workers ' compensation benefits 
was filed on June 4, 1981. 

That cl aimant did not achieve disablement with in one year of 
his last injurious exposure. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant filed his action with in the time frame set out 
in Iowa Code section 85.26. 

That claimant is barred from any recovery by provisions in 
Iowa Code section 85A. 12. 

ORDER 

THEREFORE , IT IS ORDERED: 

rhat claimant take noth1ng from these proceedings. 

That claimant pay costs of th1s matter on appeal. 

Signed and filed this />' day of December, 1984. 

HANN HIGGS 
DEPUTY INDUSTRIAL ~M:SSIONER 

BEFORE THE IOWA INDUSTRIAL CO~MISSIONER 

VICTOR CEDI LLO, 

Cl a imant, 

vs. 

R-H SILK SCREEN PRINTING CO., 

Employee, 

and 

OB 10 CASOALTY COMPANY, 

Insurance Carr ier , 
Defendants. 

. . 
: 
: 

Pile No. 703154 

R E V I E W -

R E O P E N I N G 

D E C I S I v N 

FILED 
NOV ;. \984 

IOWA INDUSlR!Al COMMISSIONER 

This is a proceeding in review-reopening brought by Victor 
Cedillo, claimant , against R-B Silk Screen Printing Co., employer, 
and Ohio casualty Company, insurance carrier, defendants, to 
recover additional benefits under the Iowa ~orkers' Compensation 
Act fo r an injury arising out of and in the course of his 
emplo yment on May 18, 1982. It was submitted on a stipulated 
record filed October 22, 1984. 

The industrial commissioner's file shows a first report o f 
inJucy filed May 21, 1982 . A memorandum of agreement was 
received on May 27 , 1982. A final report shows the payment of 
twenty-four weeks and three days of healing period benefits and 
of eighteen percent of the eight hand foe thirty-four and 
two-tenths weeks of permanent pact1al disability. 

The stipulated record consists of exhibit 1, notes from the 
hand therapist dated October 18, 1982; exh1bi~ 2, 3 l~ttec from 
James w. Turner, M.D., dated December 6, 1982; exhibit 3, notes 
from William w. Eversmann, Jc., M.D., dated July 5, 1983; 
exhibit 4, a letter from De. Eversmann dated July 25, 1983: 
exhibit 5, a letter from or. Turner dated March 16, 1984; 
exhibit 6, a letter fr om John R. Walker, M.D. , dated June 27, 
198 4: and exhibit 7, a letter from Or. Eversmann dated August 
30, 198 4. 

ISSUE 

The sole issue in this matter as stipulated by the parties 
is "whether claimant is entitled to additional benefits foe 
permanent partial disability ( scheduled inJury J .• 

STATEMENr OP TBE CASE 

Earliest medical evidence, a note dated October 18, 1982 
indicates claimant was involved in a work hardening program ~f 
three to three and a half hour sessions three times each week. 
Claimant was found to be we aring a glove and a wr ist support on 
an intermittent basis. Range of motion in the right hand was as 
follows: 

Index 
'iiddle 
Ring 
Little 

11 . P. 
0-90 ° 
0-90° 
0-90 ° 
0-90° 

D. I. P. o. I. p 
0-90 ° 0-65° 
o-75° o-35° 
0-00° 0-45° 
0-90° 0-45° 

Claimant had sensory abnor mality over tne ~iddle and ring 
fingers in the form of hypersensitivity in the fingertips to 
pressur e and vibratory stimulation. 

As a result of this examination, claimant was thought to 
have a bony blockage at the proximal interphalangeal joints in 
the middle and ring f inger s which limited flexion of those 
joints. Claimant was released for limited work. 

On Decembe r 6, 1982 James W. T ucner, M. o. , assigned an 
impairment rating of eighteen percent of the hand. 

Claiman t was seen by William w. Eversmann, Jr., M.D. , on 
July 5, 1983 and found to have adhesions of the extensor mechanism 
and the fle xor digitocium profundus of the middle finger and a 
profundus tendon adhes ion in the ring finger . Claimant wa9 
experiencing some dysesthesia. Two point discrimination showed 
reduction in the middle and ring fingers to the range of six to 
seven mm. Range of motion in the middle finger was zero to 
seventy- five degrees in the proximal interphalangeal and zero to 
thirty-five degrees on the distal interphalangeal. The ring 
finger range was zero to eighty in the proximal intec phalangeal 
3nd zero to forty-five in the distal interphalangeal. 

In a letter dated July 25, 1983 Dr. Eversmann agreed with Dr. 
Turner's rating of eighteen percent. 

On Karch 16, 1984 Dr. Tu rner explained his rating of eighteen 
percent which he obtained by convecting finger to hand impairment 
using the manual for orthopedic surgeons with values of three 
percent for the index finger, ten percent foe the middle finger, 
two ~rcent for the long finger, and one percent for the little 
finger and pointed out that Dr. Eversmann who specializes in 
hand surger y agreed with his figures. 

John R. Walker , M.D., orthopedist, saw claimant and took a 
history of claimant's being caught by his hand and fingers in, 
machine. He understood that claimant had therapy and returned 
to f ull-time work. Claimant's complaints to Dr. Walker were of 
sensitivity in the ring and middle fingers with constant itching, 
1n inability to grasp objects because he cannot make a full 
fist, slow healing in the ring and middle fingers and loss of 
sensation in the tips o f his fingers. 

Range of motion in the index finger was ninety degrees 
flexion in the proximal interphalangeal joint and forty-five 
degrees in the d istal interphalangeal joint. The middle finger 
had seventy-five degrees and three degrees respectively; the 
ring finger, sixty-seven degrees and thirty degrees and the 
small finger, ninety degrees and three degrees. Dr. Walker 
noted atrophy of the interossei and lumbricales and increased 
painful sensation to the distal and dorsal portions of finger
nails o f the middle and ring fingers. There was f ifty percent 
loss of pinch and pinch strength between the thumb and index 
finger. Claimant's ability to make a fist was described as poor. 
His g rip on the eight was twenty as compared to eighty on the 
left. X-rays showed bone atrophy and narrowing of the articulations 
of the distal interphalangeal joints in the middle and ring 
fingers and in the index finger as well. 

or. Walker assessed claimant's impairment at thirty-five 
percent with twenty-six percent based on loss of motion alone 
and the additional percentage attributable to loss of grip, 
scarring, pain, paresthesias, loss of muscle volume and loss of 
pinch. 

. 
Dr. Eversmann reexamined claimant and directed further 

testing of him by his hand therapist. A ten degree loss of 
range of motion was found in the proximal intecphalangeal joints 
of the index, ring and little fingers. A twenty-five degree 
loss was seen in the proximal interphalangeal joint o f the 
middle finger. At the distal interphalangeal joint there was 
fifteen degrees l oss of mot i on in the index and little fingers, 
a forty degree loss in the middle finger and a thirty degree 
loss in the ring finger . Maximum grip strength was found in the 
third position seemingly because of a lack o f distal 1nterphalangeal 
flexion. Pinch was normal foe lateral pinch but was reduced for 
three point pinch because of the sensory loss over the distal 
phalanx o f the middle finger . Total grasp was reduced with 
patterned decreased use of the central fingers. In the Jeosen
Taylor testing claimant again developed compensatory motions. 

Dr. Eversmann concluded claimant's test results were consistent 
and that his physical impairment had increased since the evaluation )04 
in July of 1983 because of losses of motion in the index and 
ring fingers. Claimant's impairment was raised to twenty 
percent. A decrease in dysesthesia was found. In maKing his 
assessment, the doctor had refereed to ~'iA Guides. 
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APPLICABLE LAW AND ANALYSIS 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 

. provided by the statute. Soukup v . Shores Co ., 222 Iowa 272 268 
N. W. 598 . ( 193 6) • 

That a worke r sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because of such injury, be unable to resQ~e employment and 
because of his lack of education oc experience or physical 
stcengtn oc ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. Id . at 278, 268 N.il. 598. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co . , 253 Iowa 285, 290, 110 N.W.2d 660 (1961). The schedule 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 N.w. 2d 339 (19 42 ) . The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
2 5 6 Iowa 12 5 7 , 13 0 N • W . 2d 6 6 7 ( 1 9 6 4 ) • 

Larson in 2 Workmen's Compensation, §58 at 10-28 (Desk ed. 
1976) discusses the nature of scheduled benefits and points out 
that "payments are not dependent on actual wage loss• and that 
they are not •an erratic deviation from the underlying principle 
of compensation law--that benefits relate to loss of earning 
capacity and not to physical inJury as such.tt The theory, 
according to Larson, is unchanged with the only difference being 
that •the effect on earning capacity is a =on=lusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

That claimant has developed compensatory movements in his right hand. 

That claimant has lost the ability to make a fist. 

CONCLOS ION OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant is entitled to additional permanent 
disability benefits for an injury to his eight hand . 

ORDER 

THEREFORE, IT IS ORDERED: 

partial 

That defendants pay unto claimant permanent partial disabilit 
benefits at a rate of one hundred seventy and 89/100 dollars Y 
($170.89) for forty-seven and one-half (47 1/2) weeks. 

That defendants be given credit for amounts 
previously paid. 

That defendants pay amounts due and · i 
owing n a l~~P sum. 

That defendants pay costs pursuant to Industrial c i 
Rule 500-4 .33. omm ssioner 

That defendants file a final report in ninety (90) days. 

Signed and filed this..:{__ day of November, 1984. 

DEPUTY INDUSTRIAL CO~HISSIONER 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Iron Works, 331 N.W.2d 
·116 (Iowa 1983). 

The sole issue in this matter is claimant's entitlement to 
any additional permanent partial disability . The classic 
conflict as presented herein is a fairly high rating by claimant's 
evaluating doctor and lower ratings by defendants' physicians. 
The undersigned is faced with assessi ng the weight to be given 
to the opinions of the various medical experts. She concludes 
that there is no reason to discount any of the ratings as each 
has merit in its own right. 

or. Turner, orthopedist who seemingly supervised claimant 's 
initial treatment and. who would be considered the treating 
physician, gave claimant an eighteen percent rating. Treating 
physician's ratings have been afforded special consideration 
because of the doctor's greater familiarity with the case. Dr. 
Tu=ner used the manual foe orthopedic surgeons to achieve his 
assessment. 

Dr. Eversmann, an orthopedist who · specializes in treatment 
of the hands and who is a part of Or. Turner's group, saw 
claimant aqd initially concurred with Dr. Turner's impairment 
rating. Later he reevaluated claimant through extensive testing 
and discovered an increase in claimant's loss of motion, but 
some decrease in dysesthesia. His rating for which he referred 
to the AM~ Guide was changed to twenty percent. Or. Eversmann 
has a subspeciality in treating hands and performed a thorough 
and extensive evaluation. 

Or. Walker, the third orthopedist to see claimant, conducted 
an equally complete and comprehensive examination. His rating 
was thirty-five percent with consideration given to factors in 
addition to strictly loss of motion. Or. Walker obviously spent 
a good amount of time evaluating claimant and eliciting all of 
his complaints. 

The ratings of all three doctors were used in conclud ing 
that claimant has a permanent partial disability of the right 
hand of twenty-five percent which entitles him to additional 
workers' compensation benefits. 

FINDINGS OF FACT 

, WHEREFORE, IT IS FOUND: 

That claimant had an injury to his fingers and hand as he 
·worked at his job on May 18, 1982. 

That claimant has lost motion in portions of all his fingers 
on his right hand. 

That claimant has sensory changes in his fingers on his 
right hand. 

That claimant has decreased grip strength in his right hand. 

That claimant has atrophy and narrowing of the articulations 
of the distal interphalangeal joint in the middle and ring 
fingers and in the index finger as well. 

That claimant has objective findings #hich support impairment. 

BEFORE THE IOWA UlOUSTRIAL CO:-IMISSIOt:ER 

DANIEL COLLINS, 

Claimant, 

V3. 

JOHN DEERE DAVENPORT 
liORKS, 

Employer, 
Self-Insured, 
De fend ant. 
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File 

A R 8 I 

:) " C ~ 
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This is a pr oceeding in aroitration filed by Danie l Collins 
claima1,t, against John Deere Da·.renport Works, a self-insured ' 
em~loye r, for the recovery of benefits as a result ·of ar alleged 
inJury on January 12, 1984. This matter wa s heard before the 
undersigned on September 14 , 1984 at the Bicentennial Building, 
Davenport, Scott County, Iowa. It wa s considered fully submitted 
at the conclusion of the hearing. 

The record consis~s of the testimony of claimant, nester 
Hursh, H.o., and Patrick J. Cr1pp~s; claimant's ?.Xibits 1 
through 4 and defendant's exhibits A, Band c. 

ISSUES 

':he issues presented oy the part i es at the t ~~e of pre-nea ring 
and nearing on this matter are whether the claimant received an 
injury arising out of and in the course o f his emplor,ent; 
~h~ther thee~ is _a c~~sal relationship between the alleged 
1nJury and tne disabi1ity upon ~hich this c laim 1s bas~= anc 
wheth~r the clai~ant is entitled to temporary to t al d i ~ability 
benef7ts or healtng period and per~anent parti al di ~ab1 l ity 
benefits. In addition, the pre-hearir.g o rder indica t e s that 
there is an issue as to whether d~fendant should be e~tttled to 
c redit for benefits paid Jndec a group plan pur s uant t o §85.38 (2 ) , 
Code of Iowa. The part i es stipulated that claimant's rate o f 
co~pensation for inJuries occurring on January 12 , 1984 is 
SJ :lC. 42. 

8VIDENCE PRESENTED 

Claimant testified that ~e is 40 'le3cq Jl d. He =a 1i he i s a 
graduate of high school and ~es on~ J ; a r ~f ~eminary t r aining . 
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He is married and has four children living at home and under age 
18. Claimant advised that he was wounded in the c1ght should~c 
at age 16 by a shotgun blast. A few of the pell?.ts remain 
embedded in his shoulder . 

Claimant stated that he began working for :he defendant on 
July 8, 197 4 . He remains employed by thP. defendan t . Claimant 
testified that in July 1980 he began to operate a metal snearing 
mach i ne. Claimant advi sed that this was ~n incentive job and 
that he was e arn ing an average of $15 to $16 pee iouc. H~s base 
pay was $11.33 pe e hour. 

Claimant described his job as follows: He would use a hand 
magne: to grab sheets of ~etal weighing 50 to 1200 pounds ~c 
more and put them on steel rollers going 1nto a shearing machine. 
The metal s heets wo uld go into the machine and a metal blade 
would come down and cut the sheet to the desired length. De ring 
this process claimant would hold the me t al sheets down ~1t h t h~ 
palms o f his hands. He was also required to do a consldecab:e 
dmount of twisting, t u r ning and bending to operate the machine. 
Cl a imant's hands would vibrate constantly when he hac them on 
the meta l sheet . 

Cl aimant advised that on July ~3 o r 14 , 1983 he was awa kened 
during the night because of pain r ad iating up from n i s hands to 
his arms , shoulder and nec k. Following this incident claimant 
reported to the company first aid sta t ion and was then sent to 
see the company physician. Claimant said supervision of iis 
treatment was conducted by Hester Hursh, M. D., fr om the fa ll Jf 
1983 through the spring of 1984 . He said he sought a secon~ 
medical opinion after or. ~u r sh indicated she thought claimant'a 
condi tion was improving. Claimant advised that De. Hursh 
recomm ended a hand specialist , whom c laimant consulted. He 
indica ted he was aoain unsatisfied, so he consulted a ?hys ic ian 
of his own choice, 'John T. Jor.nson, o.o. 

Cla imant testified that his condition betwe~n July 1983 and 
January 12, 1984 continued to ~cow woes:· He stated that 
because of this the defendant reass1snec h~m co a non1ncentl~e 
job doing pain~ "t<:>uch-up" Jobs. !'e advi~:~ that not only d1d 
he lose potential incent:ve pay but that nis ?ay scaie was 
reduced by two g rades. 

On cross-examination, claimant staterj that h:s l eft hand was 
worse than his right . He advised that he was seen and examined 
by Richard Ripperger, M.D., on ~ar ch 29, 1984 . He said ~hat De . 
Ripperger discussed with him methods of treat~ent including 
conservative treatment modes and car9al tunnel release surgery. 
Claimant advised he was to retur n to Or. Ripperger to let him 
know wna t t reatment method he favored, but jid not do so. 
Claimant, instead went to Or. Johnson. 

Claimant testi f ied that he first saw Or. Jonnson in February 
1984 complaining of a stiff neck. He chose Dr. Johnson on 
recommendation of the plant union repcesent.ative. He said that 
or. Johnson had x-rays taken of him and prescribed some kind of 
vitamin . Cla imant advised that he did not take to or. Johnson 
any background material from ors . Hursh or Ripperger. He stated 
that he has seen or. Johnson three or four times, the last v1s1t 
was in April 1984 . Claimant conceded that Dr. Johnson was not a 
special'ist, but contended he would be rel uctant to na•, 0 surgery 
on the wr ist unless recommended by him. 

wh~ch !ncludP.d continued an~i-inflammatory med1cati,,n, Coct1sone 
inJection, nightt1:ne spl1nt.1.ng and li:;nt ,Jut;, . cc. Hursh stat•,d 
that she met with the claimant after she received the ~~?Ort 
from Or. Ripperger. According to Or. Hucsh, claimant electeu to 
follow the conse r vative method of treatment, but to her ~nowledge 
he followed through ~ith only the light duty recommendation. Dr. 
Hursh stated t hat at the time of he aring claimant was neither 
following the recommendations for conservative or suro1cal 
treat~ent. -

Or. Hursh revealed t hat claimant did not complain of anv 
neck pain or problems nuring the time she ~ls treating him.· She 
stated that she had last exam i ned claimant on August 17, 1984. 
At that time she found clalman t's c1rpal tunne l synd.~me on tr.e 
right had reso lved itself. She recommended that claimant have 
surg e ry on the left to decompress t he media n nerves. It was Dr. 
Hursh's opinion that if claimant had surgery on the left hand to 
decompress the median nerve that he would not have any impairment 
to his left hand . 

Or. Hursh went on to testify that in he r opinion claiman t' s 
present neck complaints are not connected to the carpal tunnel 
syndrome. She based tnis opinion on the results of the nerve 
conduction velocity tests which were normal in both upper 
extremi ties • • or. Hursh s a id that if claimant's problems wer e 
related to a pinched nerve in the ~eek the tests would have been 
abnormal. 

or . Hursh stated that she knew Or. Jor.n Johnson, who 
1n family practice. She advised that Dr . Johnson has 1n 
past cal led and consul t ed her about his pa t ients who had 
~nd carpal tunnel syndrome sympto~atology. 

speciali zes 
the 
hand 

On cross-examination, or. Hursh conceded that claimant had 
on two occas i ons complained of shoulder pain: on November 17, 
1983 and Februa ry 8, 1994. She opined tnat his complaints could 
be compa tible with ca r pal tunnel syndrcme, but did not beli?ve 
claimant's symptoms wer e consis t ~nt with C4, 5 radiculopathy. 
Dr. Hursh said she had not seen the x-rays cf claimant's cer vical 
spine taken by or. Johnson, but basec on his report believed the 
disc at C4, 5 wa s a little worn. She stated that in the absence 
of positive neurological findings the x-rays would not reveal 
nerve impingement. 

Or. Hursh further testified on cross-examination that 
c laimant's rel iance on the opinion of 1 family doctor rather 
than a specialist was not reasonable. or. Hursh agreed that 
~laimant's hand problems were probably related to his work. She 
believed that if c laimant was not sat1~fied with her opinion o r 
the opinio ns of the specialists he has see~ he should consult 
yet another specialist rather than relying on a family practitioner. 
She indicated that defendant would oe willing to send claimant 
to yet another soecialis~ whom he did trust. 

or . Hursh stated that she believed claimant had an ao to 90 
pe rcent chanc e of l successful resolution of his carpal tunnel 
syndrome if surgery wera performed. She believed that chances 
fo r successful treatment would diminish over time, particularly 
in light of the fact that c laimant is presently taking no 
treatment at all, 

Patrick J. Crippes testified that he 1s the safet/ director 
at Jvhn Deere. He stated that cla.llllant r.ad ~ade no co~pla1nts 

Hester Hursh, M.O., testified that she is a physician about a neck injury to the defendant unt.l he filed an amendment 
employed by the defendant. She advised tnat she specializes 1r to his petition in this action on August 27, 1983. He said 
hand surgery. She received her medical t rai ning at the universiticlaimant did complain of a stiff neck on August a, 1383, whicn 
o f Illinois, interned at Cook County Hospital an3 in Faris, was attributed to an off-the-job inJury. 
France. She stated that she is licensed to practice medicine, 
has hospital privileges at Illini Hospital end is a memoec of 
the American Medical Association and the A.-nerican Occupational 
Medication Association. 

or . Hursh testified that she first saw claimant on July 20, 
1983. She revealed that he was complaining of his hands falling 
to sleep, more on the left than on the right. He indicated that 
this condition was growing worse and was aggravated by the 
pushing he was doing with his hands at work. or . Hursh stated 
that at that time claimant had already attempted to pad his 
hands with gloves. I n addition to that treatment, or. Hursh 
prescribed vitamin the rapy and recommended he avoid tight 
gripping and pushing with his hands for a period of about t wo 
weeks. She advised that she has seen claimant frequently since 
her initial contact. 

oc. Hursh testified that she diagnosed claiman t as having a 
mild compr ession of his median nerves (carpal tunnel), more on 
the left than on the right. The doctor said that conservative 
treatment was instituted, but failed to resclve all of his 
problems. or. Hursh then referred claimant to Robert Chesse r, 
M.O. , for electrical studies wnich confir-nec the diagnosis of 
carpal tunnel syndrome. Claimant was examined by Or. Chesser in 
November 1983. She stated that following this examination, ar.d 
due to the failure of conservative treatmen: to resolve the 
problem, she felt it wa s appropriate to consider surgical 
release o f the median nerve. 

or. Hursh stated that she tal~ed with claimant about the 
possibility of conducting further tests or consulting another 
doctor for a second opinion. She said it was decided t hat 
claimant would get a second opinion, so in March 1984 he was 
sent to or. Ripperger . She stated that 3 report w~3 received 
from or. Ripperger who suggested two alternative rnat~ods of 
trP.atment; conservative and surgery. She advised that or. 
Ripperger suggested further methods of conservative treatment 

Claiman t's exhibit 1 is a copy of claimant ' s records (ro~ 
the ,John Deere medical department cover 1ng a period fr om December 
3, 1976 through May 18, 1984: an x-ray report from Robert 
Chesser, M.D., dated December 27, 1983: a letter dated November 
11, 1983 from or. Chesse r to or . Hursh: lab reports from Franciscan 
Hospital Rehabilitation Center dated November 10, 1983; a let L~ r 
from Dr. Hursh to Or . Chesse r dated October 31, 1983; a letter 
from Steven R. Jarrett, M.D., to Ro l lin M. Perkins, M.D., dated 
August 8, 1977 with an accompanyir.g attending physician's 
report: a letter from Or. Perkins to Or. Jarrett dated July 14 , 
1977: an x-ray report dated June 23, 1977 from LO.A tosasso, M.D., 
and a report s i gned by claimant on June 18, 1976. A review of 
the documents show that claimant first complained of neck pain 
in May 1977. The init ial diagnosis of the problem was early 
cervical strain because of abnormal use. Continued problems 
with his neck led ~o an x-ray examination whicn was read as 
no rmal. Cl a imant continued to have problems so he was ceferred 
to Steven R. Jar r ett , M.D., who diagnosed "tension 11yal1ia 
affecting the cervical spine.• It was :ecommended trat cla1mar.: 
see a psychologist for relaxat1~~ technique training. Although 
t~~re was in it ial psychological testing of the claimant, a 
psychiatric progress note dated Augu~t :4, 1377 ir.dicates 
claimant beg an to feel better so he rej ?ct~d counsal1ng. The 
records snow no ~omplaint of a neck pr~ble~ after A~~ust 1977. 

A review of tne documents conta1r.ed in claimant's exn101t l 
also disclose that claimant first cowplained to the Jo~n Deere 
medical depa r tment about his hands on J.:ly 14, 1983. These 
records confirm the testimony of both claimant and er. Hursh as 
to the diagnosis and treatment of the problem. The records show 
that claimant complained of intermittent ?ain 1n his left 
shoulder on November 17, 1983 and Februery 8, 1984. The x-ray 
report on claimant's hands dated December 27, 1983 ,from x-rays 
ta1<en July 20, 1983) indicate ::.nat the radiologist read tne 
x-cays as normal. or. Chesser's letter o: ~ovember 11, 1983 
diagnoses claimant's condition as carpal t~nnel entrap,nent on 
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the left; however, Or. Chesser felt some o f the SY'l\ptoms were 
rheumatological in natu re: Dr. Chesser made :he follow~ng 
report of the nerve veloci t y conduction tests he adminis tered : 

NCV: In the left upper extcemity, the distal 
median sensory latency was prolonged at 4.2 milli
seconds with 3 . 7 be ing the upper limit of normal. 
The ulnar sensory latencies were normal at 3.2 
milliseconds. The distal median motor latency w3 s 
prolonged at 4.6 mil l iseconds with 4.3 be ing the 
upper limit of normal. Conduction velocity wa s 
normal at 59 meters per second. The distal ulnae 
~otor latency was normal at 2.5 ~illiseconds with a 
normal conduc t ion velocity of 65 meters per second 
in the foceacm and normal across the elbow at 72 
meter~ per sec~nd. In the right upper extremity, 
the distal median and ulnae sensory latencie~ wece 
both normal at 3.5 and 3. 2 milliseconds respectively. 
The distal median motor latency was no rmal at 3. 5 
milliseconds with a no rmal conduction velocity of 
60 meters per second . The distal ulnae moto r 
latency was normal at 2.8 milliseconds. Conduction 
velocity was normal in the forarm (sic) at 57 
meters per second and normal across the elbow at 75 
mete rs per second. 

Claimant's exhibit 2 is a report dated March 29, 198 4 fr om 
or. Ripperger. After reviewing claimant's symptoms, treatment 
and job description, he stated: 

On examination he has a full range of motion of 
the neck, _there is no fore~rm o r arm muscle atrophy, 
streng th is normal, there is some very mild left 
thenar atrophy and weakness. Two ooint discrimina t ion 
is unreliable, Phalen ' s test and Ti~el's test ace 
positive, Allen's test is negative. 

IMPRESSION: Le ft carpal t unnel syndrome. 

Conservative measures in the form of continued 
anti-in~lammatocies, Cortisone ir.ieccion and night 
tl.lll~ (sic) cock up splint along witn light duty fo r 
a time vs car pal tunnel release were discussed. He 
just cannot make up his mind today and he is going 
to get back in t ouch with me. 

Claimant ' s exhibit 3 is a letter dated May 1 4, 1984 from 
John T. Johnson, o . o . , to claimant's attorney . or. Johnson 
stated i n part: 

With respect t~ Daniel Collins, l can state the 
follo wing : The patient related that while on the 
job at Deere and company, h~ did repetitious ~~~3 
o f twisting, l1tting , and ~spe~iallJ pushing 3~~ 
using vibratory machines, when pain developed in 
both arms. 

My ex~~inat ion revealed that he has symptomatic 
carpal tunnel syn1come bilaterally , and a nacc~wir.g 
o f the C-4 , C-5 intecspace was noted on x-ravs. t 
believe that this man has Jisc disease, causir.1 
pain to radiate into both arms, with caroal tunnel 
syndrome bilaterally superimposed. I believe th?t 
all the symptoms are caused by the work, as desc c~ ted 
above, that the patien t does at Oeece and Cownany. 
I do not believe that the cervical disc pcobl~m is 
severe enought yet to ~ar rant surgical intervention, 
and a carpal tunn~l.release operation will prohably 
not yield a beneficial result at thts tine. Thl3 
patient has restriction of •otion in the neck, 
decreased sensation in th~ arms, anc decreased 
ability to grasp properly. Continued working 
around v 1brat1 ng machinery, continued pushing of 
heavy objects, or repetitious acts of lifting and 
t wi s t ing will aggravate the condition. 

I believe that with the period of time already 
elapsed without significant c~lief, a state of 
chconicity has been reached, and his conditions of 
carpal tunnel syndrome and ce:vical disc disease 
are probably permanent. 

An x-cay re!:)Oct from x-rays ordered by or. Johnson were admitted 
as claimant's exhibit 4. According to that rePOct, cl aimant 
appeared to have a slightly narrowed disc space in the cervical 
spine between C4 and C5. There were no othe r abr~r~alit1es 
noted. 

~ ployer 's e~hibit A is a letter dated August 30, 1384 from 
G. K. Dice, M.D., to Pat Cr1ppes and a letter dated 3e?tembec 4, 
1984 to Thomas N. Kamp from De. riursh. The letter cf ~r. 01ce 
reveals the results of an exanination of claimant co~cu~ted by 
him on July 14, 1984. Accord~ng ~o that r eoort, clai1111r: i:irst 
began to no t ice a problem with his h;in:ls 11, July 1982. On the 
basis of this examination, De. Dice 001n •d that c~ail1'.:.nt had a 
t wo percent impairment of tn~ r1gnt upper exc:emity and one 
percent of the left upper ex tremi ty. In -ne letter from Or. 
Hursh, 1t is indicated that claimant ,35 having difficJlty with 
his hands foe about one year pc~o r to her iirst examination of 
him on August 23, 1983. Or. P.ucsh brief!. outlines the course 
of treatr:1ent undectakened for claimant's ~ondit1on and stat?s 
that conservative treatment had not bee~ successful. She 
indicated her concurrence wi th ~r. Ripper;er's opinion that 
surgery was appropriate foe =l61mant 3nd that tne ~reater the 

delay the more l1kel/ he would suffer permanent im?airnent. She 
believed claimant would have no ?ermanent im~ai:~~nt tt tne ~and 
su:geon's recommendations were followed. 

Defendant's exh ibit Bis a copy of a ?age f rom the records 
of the medical cepa r~ment at Jonn Deere which was included ir. 
claimant' s exhibit 1 and previously discussed herein. Defendan t' s 
exhibit c is also a ~ed1cal record from the John oee!e ~edical 
de partment which contains the notes of clu~mant's visits to that 
department after April 6, 1984. The~e r~v~al that he was seen 
on May 14, 1984 and Jul y 6, 1984. On May 14, 1984 claimant 
reported tha" he was not on medication and was having no proolems 
wi th his hands wh ile doing the touch up painting job . The note 
dated July 6, 1984 reveals that claimant was cont 1nu1~g co do 
well in his new position. 

APPE.IC,\BLE L/1;•1 

Proceeding under the workers' compensation law should be 
simple and informal so rong as the employE:r is confronted with 
sufficient information about the basic material f3cts upon ~h ich 
the employee relies t o enable him to prepare and defend the 
c laim. Hoenig v . Mason , Hanger , Inc., 162 N.W . 2d 188 (Iowa 
1968) • 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on January 12, 1984 w~ich 
arose out o f and in tt1e course of his emoloyment . McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Te lephone Co., 261 Iowa 352, 154 N.W .2d 128 (19~7). 

The supreme cour t of IOw3 in Alm§uist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35 , 3 (l'.3 34 ), discussed the 
definition of personal inJury in workers' compensation cases as 
follo ws: 

Whil e a personal injury does not include an oc
cupational d isease ,mder the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
i nJury. !C i tations omitt ed . ! Li kewi se a per3onal 
injury includes a disease resulting fr om an injury •... 
The result of changes in the human body inciden t to 
the general processes of nature do not amount t o a 
personal injury. This must follow, ?ven though 
such natural chang~ may come about because the life 
has been devoted to labor and ha rd work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the to tal or partial 
incapacity of the functions o f the h~~an body. 

.... 
A personal inJury, contemplated by the Workmen's 
Compensation Law, obviously means an inJu r y t o the 
body, the impairment of health, or a dise ase, not 
excluded by th~ act, which co~es about, not through 
the natural building up and tearing down of the 
human body, but because o f a traumatic or o ther 
hurt o r damage to the health or body of an employee. 
(Citations omitted.) The injury t o the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natura l processes of nature, and thereby imoai:s 
the health, overcomes, injures, interrupts,"or 
destroys some function of the body or o t herw i se 
damag es or injur es a part or all of the body. 

Th7 c la imant has t~e .burd e~ of proving by a preponderance of 
the evidence that the inJury ot January 12, 1984 is causally 
related to the disability on which he now bases his claim 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d S67 (1965 ). 
Lindahl v. L. 0. B~1s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. 
Burt v . John Deere Waterloo Tractor works, 247 I owa 691, 73 N.W.2d 
732 (l955) . The question of cau~al connection is essentially 
within the domain of expert testimony . Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N. W. 2d 167 (1960). 

However , expert medical evidence must be considered with all 
othe r evidence intr oduced bear ing on the causal connection. Burt 
247 Io wa 691 , 73 N. W.2d 732. The opinion of experts need not7ie' 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 ( Iowa 1974). However, the 
expe r t op~n1on may be accepted or rejected, in whole or in part, 
by the trier of fact. Id . a t 907. Further, the weight to be 
given to such an opinion is fo e the finder of fact, and that may 
be affected by the completeness of the premise given the exp~rt 
and other sur r ounding circumstances. Bod1sh, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman. 261 Iowa 352, 134 N.W.2d 128. 

The right of a worker to receive compensation for inJur1es 
sustained which arose out of and in the course of employment 1s 
statutory. The sta t ute conferring thi~ right can also fix the 
amount of compensation to be paid for different speci fi c 1nJuries, 
and the employee 1s not entitled to compensation except as 
provided by the statute . Souku p v. Shores Co. 222 Iowa 27~ 
268 N.W. 598 (1936). ' ' 

If a claimant conte~ds h~ has industrial disability he has 307 
the burden of proving his inJury results in an ailment extending 
beyond the scheduled loss. Kello97 v. Shute and Lewis Coal C?., 
256 Iowa 1257, 130 N.W.2d 667 ; 196 ) . 

The ultimate objecti'le of th<? woci<ers' compensation law 1s 
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to return the inJured employee to ·..:ork . T~e accc:,,~lishment of 
this goal requires the cooperation of all parties and an employer 
should not be penalized for an employee's Jnreasor.aole refu$a l 
to accept medical trea~~ent. Johnson v. Tri-C:ty •~br1cating; 
Welding Company, 33rd 9iennial ?eport, 179 (1 977 1. 

ANALYSIS 

Claimant clearly alleges the wrong inJury date in his 
petition, apparently because of his counsel's reliance ~pon 
Illinois rather than Iowa law. Claimant 's in)ury ~ate 1s J_ly 
1983, not January 1984. Because ~f the foregoing principle ct 
law however, and in spite of claimant's failure• to amend even 
w,,en the problem was pointed out to 'lim, ':.bis matter will be 
considered as though the correct inJury date had ~een pled. Tne 
employer 1n this ~ase had control of claiman~•s medical ceco rds 
and was aware that claim~n~•s problems with his hands began to 
appear in July 1983. The employer would suffer littl~ preJud1ce 
and the claimant would surfer great prejudice if this dec1s1on 
were based upon a relatively technical error. This should not, 
however, be considered an unsubstantial ~atter and claimant's 
counsel would be well advised in the future to r ely upcn the law 
of this state and not that of foreign jurisdictions. 

Claimant alleges two injuries; bilateral carpal tunnel 
syndrome and disc space narrowing at C4, cs. The carpal tunnel 
syndrome began to evidence itself in July 1983. The only 
mention of the disc space narrowing is con tained in the report 
of or. Johnson. Or. Johnson attributes the disc space narrowi ng 
to d isc disease, but nevertheless causally relates it to his 
employment. How his employment would cause disc dizease 1s not 
explained . It is fairly clear from or. Hursh's teztimony that 
the carpal tunnel syndrome is related to clainant's employment. 
She rejected Or. Johnson's ~onclusion that any of cla1hlant's 
problems were related to this disc space narrowir.g. 

It can not be found on this recocd that claimant ~as suff~red 
an inJury of his cervical area. Other than a alight narrow1~g 
at C4, CS as read by Or. Johnson, thece is no ev1de~ce of nerve 
impingement. Claimant apparently i"lformed no one except Dr. 
John~on that his neck was bothering h:~ except 1n Acgust 1983 
when he compla ined of a stiff neck fr~ij a nonwork inJury. In 
addition, the record discloses prior complaints of ,eek pain by 
claimant which was attributed to muscle t~ns~on. Dr. Hurst 
attributed claimant's complain ts of shoclder pain to th~ carpal 
tunnel syndrome, not to any cervical injury . or. Hursn's 
opinion, as a specialist, is entitl~d t~ g reater crede~ce than 
or. Johnson's, who is a family practitioner. In addition, or. 
Huroh had treated claimant for~ l~ng~r ?et1od of tiMe, had 
first hand knowledge of claimant's emplo:,-ment duties and tad 
seen him on many more occasion$. Cla1~ ~nt testifi~= he h~c SPen 
or. Johnson ~our times at best. 

Claimant has established that the bilateral carpal tunnel 
syndrome was probably the result of h1s e.:ployment act1v1ties. 
There is virtually no disagreement among the experts as to the 
causal relationship. Acco rdingly, ~laimant has established that 
he received an injury arising out of and 1n the course of his 
employment. 

It is clear that claimant's disability, if any, as a result 
of the injury is confined to the right and left upper extremities. 
He has not shown an injury to the body as a -.,hole. Cla1mant has 
not missed a single day of work as a result of his inJury, thus 
any compensation to which he is entitled is in the for~ o f 
permanent partial disability. There is no healing period Jc 
temporary total disability. Only Or . O1ce assigns any fu~ctional 
impairment to the extrem1tLes. He opined that claimant had a 
two percent impairment of the right upper extremity and one 
percent of the left upper extremity. or. Hursh indicated that 
claimant's right carpal tunnel syndrome had resolved with 
con~ervative treatment. Surgery has been recommended for the 
lef ~, but not for the right. 

or. Oice's impa irment ratings are confusing for a couple of 
reasons . First, claimant and all medical evidence shows claimant's 
condition was worse on the left than on the right. ¥et, or. Dice 
found claimant's impairment on the right twice that of the left. 
Second, Or. Dice gives no indication of what ➔ uidelines were 
followed in arriving at his impairment rating. The record does 
not disclose or. oice's qualifications. Considering the record 
as a whole and particularly or. Hursh's superior qualifications 
and experience with the claimant, it must be concluded that the 
greater . .,.eight of evidence is that claimant has no per.nanent 
impairment of the right upper extremity. 

Claimant continues to have proble~s -.,1th his left har.d. 
Surgery has been rccc'll.'llended by t-.,o specialists, but claL'llant 
ceJects the idea of surgery and cnooses to re!y upon the n~n
~pecial1st opinion of or. Johnson. It is difficult to unders~and 
claimant's reliance upon a famil y practitioner ,e nas seen three 
or four times, but rejccta the ~p1n1or.s o f qcal1fied ~pecialists. 
Nevertheless, claL'llant should not ~e compelled to nave sur;ery 
1f he does not desire 1t. At the same ti~e, nowevec, defendant 
should not be held responsiole for a disability -.,hich could be 
easily resolved. Even if surgery 1s against clai,nant's personal 
conv1ct1on, his refusal to follow the conservative ~easures 
outlined by Or. Ripperger 1s wholly and totally without reason. 
~r. Hursh stated that claimant's continued refusal to accept 
treatment will reduce chances of successful resolution in the 
future. Tbe employer has indicated that if claimant is not 
satisfied with the opinions of the expects he has seen they 
would send him to others, including rowa City. Claimant continues, 
however, to rely upon the opinion o: Or. Johnson and has not 
accepted the ofter for second or third op1n1ons of specialists. 

This is admirable on the part of the defendant and unreasonable 
on the part of claimant. The defendant's repeated efforts to 
provide treatment to claimant have been repeatedly reJected by 
claimant. Certa inly claimant is suffering from an impairment to 
the left upper extremity. The only opinion of the degree of 
impairment is one percent. Or. Hursh said he would have no 
impairment if he would follow competent medical advice. Thus, 
although claimant has a one percent impairment of the !eft uppec 
extremity, the cause of that impairment 1s not the ~nJury, but 
cla imant's unreasonable refusal to acceet treatment . Under the 
facts of this case, claimant is not entitled to compensat i o.n for 
the one pe r cent impairment. 

There was no evidenc~ submitted concerning credit for 
payment under a group plan so that issue 1s not discussed. 

FINDINGS OF rACT 

WHEREFORE, IT rs FOUND: 

1. On July 14, 1983 claimant developed bilateral carpal 
tunnel syndrome. 

2. 
was his 

. 
The cause of claimant's bilateral carpal tunnel syndrome 

employment activities. 

). Claimant has missed no time from work as a result of 
his injury. 

4. With conservative treatment, claimant's carpal tunnel 
syndrome on the right has resolved and cl3imant suifers no 
impairment of the right upper extremity. 

S. Claimant continues to suffer fr om carpal tunnel syndrome 
on the left. 

6. Claimant's left carpal tunnel syndrome presently causes 
a one percent impairment to the left upper extremity. 

7. Claimant has unreasonably refused competent medical 
treatment, both conservative and surgical, of th~ left carpal 
tunnel syndrome. 

8 . If claimant would follo w competent medical advice, he 
would suffer no iopairment to the left upper extremity . 

9 . Claimant has received no injury to his neck while in 
the employ of defendant. 

1 0. The longer claimant refuzes medical treatment fo r the 
le~t carpal tunnel syndrome the greater the li kelihood he will 
suffer permanent impairment. 

11. Defendant has offered to provide cla imant witt medical 
treatment fro~ spec ialists other ~han those he has seen, including 
Iowa City tf he so des1:es. 

COtlCLUS 10:IS OF Ltt,; 

THEREFORE, IT IS CCNCLUOED: 

Claimant has proven by a preFvnderance of the evidence that 
on or about July 14, 1983 he received an 1nj~ry arising out of 
and in the course o~ .ns emplOYr:lent. 

Claimant has failed to prove by a preponderance of :he 
evidence that he suffers a disability dS a :esult of his inJury. 

ORDER 

IT IS THEREFORE o~DEREC that claimant take nothing from 
these proceedings . 

The costs of this action are taxeJ to defendant. 

Signed and filed this I .• -/ - day of December, 1984. 

STEVEN E. ORT 
DEPUTY I~OCSTRIAL COMMISSIONER 
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BEFORE THE IOWA I NDrSTRIAL COMMI SSIONER 

RALPH CONYERS, 

Claimant, 

vs. File No. 527404 

,\P?EAL 

DECISIOtl 
LING-CASLER JOINT VENTURE, 

and r- ILE D 
MAP.YLAND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

f)Fr 1 21984 

ICVIA i:-.0USlRIAl C0MMISS!0llER 

By order of the industrial commissioner filed November 21, 
1984 the undersigned deputy industrial commissioner has been 
appointed under the provisions of Iowa Code section 86.3 to 
issue the final agency decision in this matter. jefendants 
appeal from a decision filed August 27, 1984 in which claimant 
was awarded additional healing period benefits and 150 weeks of 
permanent partial disability. 

rhe record on appeal consists of th~ transcrip~ of the 
hearing; claimant's exhibits A through E; defendants' exhibits 1 
througn 4 and commissioner's exhibit 1. All evidence was 
considered in reachir.g this final agency decision which will 
modify that reached by tne hearing deputv. 

ISSUES 

The issues on appeal as stated by Jefendants are as follows: 

I. Deputy Industrial Commissioner er r ed in 
concluding that the claimant 1s entit!ed to perma
nent partial disability for the reason that there 
is insufficient evidence to suppor t said conclusion. 

II. The Depu t , Industrial Commissioner erred by 
admitting and basing his decis i on on evidence 
pertaining to industrial disability factors which, 
in this instance, are irrelevant. 

!II. The Deputy Industrial Commissioner erred in 
extending the healing per.od benefi ts from February 
25, 1982, through December 10, 1982, for the reason 
that there is no evidence to support said exter.sion. 

STATEMENT OF THE CASE 

Thirty-one year old left-handed married claimant, father of 
three children, testified to being a union electrician who 
received a journeyman's license in 1978. 

Claimant described his inJury on December 21 , 1978 ~s 
follows: The workers were running conduit. He had to ground 
the conduit. There was an electrical flash and fire came from 
the bottom of the elec trical panel on which he was working. He 
smelled burned skin and hair. He went to the hospital where his 
hands and face were treated. 

Claimant asserted that prior to his injury he was working 
forty hours a week doing such thin9s as installing wire and 
pulling conduit without difficulty or limitation . 

When claimant returned to work on March 11 or 12, he described 
his ability as "[v)ery limited." He worked part-time at first 
because his hands ached. After about three weeks he began 
wo rking full-time. Re found his ab1l1ty to pull wire and work 
1n termination reduced by half. Although he is able to install 
conduit, he claimed that twisting to tigthen connectors, couplings 
or straps is a problem. He also claimed reduct ion in his 
ability to dig electrical wires in t o t he ground. He asserted 
difficulty using such hand tools as screwdrivers, adjustable jaw 
pliers, wire strippers, mikes and side cutters because of 
trouble with gripping and twisting with motion producing pain in 
the back o f the hand. In addition to these di!:ficulties, 
c laimant asserted an :nab1l1ty of his hands to stand winter cold 
and a tendency in his hands to chap, crack and bleed. Gloves are oc some aid. 

Claimant testified that he had trouble with the Jobs he got 
after his inJury 1n that h13 hanis bothered hi~. Claimant 
indicated that he has b~en unable to ta~e some Jobs which 
require wor~1ng outside in the coid. 

Claimant has noted no i~provement 1n t~e condition of his 
hands since his initial ret~rn to work. 

Regarding his examination by Dr. Dou3herty, claimJnt said 
that lt lasted about fi•1e minutes and he denied telling the 
doctor that problems of which he complained had been present for 
a mere six months. Claimant pointed out that his 1n1tial grip 
strength is good and chat grip~1ng over a sustJ1ned pe:iod 1s 
~hat bothers him. Or. roster did J f~fteen minute ex~~ination to check h1s hands. 

Claimant acknowledged that he saw no doctors f:om April of 
1979 until November 3, 1981. Claimanc was not laid off of any 
job because of his hands. He quit wor~ing when the Jobs ended . 

Beverly Conyers, claimant's spouse of fourteen years, . 
testified that before his burns claimant was able to do everything 
without limitation . She said that claimant's activities around 
the house have decreased. She noted that claimant is at times 
unable to grip the steering wheel to drive home from _work: 
Although he does not complain, she observed him rubbing his 
hands and he will tell her they hurt 1f she asks. She also has 
seen claimant's hands crack and bleed. She evaluated the 
cond1t1on of his hands at the time of hearing as the same as 
when he returned to work in March of 1979. 

Hospital records show cla imant was admitted on December 2, 
1978 with a flash burn. Nearly all of the back of the right 
hand and half of the back of the left hand was burned with third 
degree burns in some areas. Claimant was treated by A. H. Kelly, 
M.O. R. B. Bedell, M.O., saw claimant in consultation to 
evaluate any damage to his eyes. The doctor observed some skin 
peeling from the lids and residual inflammation. The lid 
function was excellent; the lenses were clear and the retina was normal. 

L. D. Foster, M.O., in a report dated February 13, 1979 
diagnosed first degree burns to claimant's face and second and 
third degree burns to the dorsum of the hands and wrists. He 
declared that claimant was incapable of doing the work he had 
done before the injury and he doubted that claimant would have 
permanent disability. On March 15, 1979 Dr. Foster wrote that 
claiman t could return to indoor work as of 1March 6, 1979. 

On March 10, 1979 Dr. Kelly noted t t at claimant should have 
no permanent disability other than slight suscept1bili ~y to cold. 

Dr. roster saw claimant on November 3, 1981 and recorded 
claimant 's having "what sounds like perfectly typical arthritic 
pain primarily over the dorsum of his hands at the metacarpal 
phalangeal joints.• Claiman t told _ t~e doctor of dull, con~inuous 
aches in the hand and of cold sens1tiv1ty. The doctor believed 
that after the hands were warmed up, claimant had normal strength, 
normal range of motion and good grip. Claimant's burns were 
well healed with no oermanent scarring. Dr. Foster wrote: "By 
later in the day, the hands are wel l warmed up, and he has 
normal strength, normal range of motion and good grip." . 

John J. Dougherty, M.o., saw and examined claimant on 
December 28, 1981 and took a history of stiffness beginning 
approximately six months before. A constant dull pain th~~ 
developed. Claimant told of sensitivity to cold. Cr. Cougherty, 
too, wrote: " Once he gets going, he seems Ok3y." rn examination 
the orthopedist found full flexion and ex ten sion and pconation 
and supinat1on. Claimant was able to abduct and adduct the 
fingers. His 9rip was good. He apposed the thumb to the little 
finger. Sensation was intact. Thee& was no swelling or tenderness 
in the joints. There was some residual scarring on the dorsum 
of the hands around the metacarpophalangeal joints of the long 
and ring fingers. X-rays were not remarkable. 

Or. Dougherty's diagnosis was "previous !lash burns to the 
hands, with residual stiffr1ess, etiology ( ?) , possible mild 
per1artlcular fibrosis." He w1s unabl& to verify claimant's 
subjective complaints with obJec t ive f1nd1ngs. He did not think 
claimant evidenced arthritic changes, T~e doctor noted: 
"Whether this is connected to nis orginal injury, I am not sure. 
However, it certainly seems a little bit pecul iar that this 
happened in December of '78 and it onl y began to bother him 
about six months ago . Therefore I would really question if this 
is really related to the initial injury or whether it is related 
possibly to more at what he is doing at the present time." 

Richard P. Murphy, M.D., hand surgeon, evaluated claimant on 
February 24, 1982 at which time he complained of constant aching 
pain and stiffness aggravated by us e of the hand. Motion, 
censation , circulation and motor strength were intact. Increased 
sclerosis was seen in the lunate bones of both carpal areas. 
Electromyography and nerve conduction were recommended as well 
as a bone scan to look for vascularity changes secondary to 
electrical injuries. 

That testing was done on March 31, 1982. The bone scan 
showed several areaR of increased uot3~e which were "not necessarily 
related to t~e elect rical inJury." ·when claimant continued to 
complain, the tests were repeated in July. X-rays also were 
done whic~ showed no evidence oc ac~te or cnron1c boney 1nJuries. 
Dr. 'lur phy" s impression was "status post operati•,e hand inJ1.ry, 
'burns' with no obJective evidenc• of per~1nent disability." 
The joctor suggested cla imant continue co woe~ as he could 
tol~r~te it without r 0 striction. 

,. R. Carlton, M. O., examined c~ai!:lant o:- October 7, 1982 
and a second time on December 10, 1982. Clai~ant compla ined of 
continuing hand pain particularly with cold wea t~er. de also 
told of cracking and "'orning stiffness. Dr. Carlton sugge~ted 
co~oa butter or Nivea cream to ke ep claimant's hands soft. The . 
physician ascribed the etiology of =laimanc's aching to macroscopic 
scarring 1n the skin which causes th~ nerve endings to beco~e 
oainful . Or. Carlton knew of no ~reatment ~o i:npcove claimant's 
condition, but he thou1ht it :niint improve ~1 th time. 

APPLICABLE LAW ASD ;•1A:..ts:s 
The second 13sue rais~d on 3ppeal ~l!l =~ addressed first. 

The under signed must agree trat there~= 50T.e lan9 c age 1n the 309 



I 
heae1ng deputy's decision that su~gests consideration of industrial 
disability. However, he cites Iowa Code section 85.34(2)(5) and 
Simbro v. DeLong's Sportswear, 332 N.h.2d 886 (Iowa 1383) . Those 
citations are the appropriate ones for this matter. 

Iowa Code section 85.34(2)(5) provides: 

Compensation for permanent partial disability sh3ll 
begin at the termination of che heal ing period 
provided in subsection 1 of this section. The 
~ompensation shall be in add1t1on to the benefits 
provided by sections a5.27 and a~.28. 

The loss of both arms, or both hands, or both feet, 
or both legs, or both eyes, o r ~ny two thereof, 
caused by a single accident, shall equal five 
hundred weeks and shall be compensated as such, 
however, if said employee 1s permanently and 
~otally disabled he may be entitled to benefits 
under subsection 3. 

This case presents the situation refereed to in Iowa Code 
section 85.34(2)(s) in that claimant nad inJury to both hands in 
a single incident. It 1s noted that there is no showing in the 
medical evidence to this point of any systemic condition which 
would result in claimant's having impairment to his body as a 
whole. 

The Iowa Supreme Court 1n Simbro, 332 N.W.2d 886 made 1t 
very clear that "compensation beneflc3 for permanent partial 
disability of two members caused by a single accident is a 
scheduled benefit" meaning that "the jegree of impairment must 
be ccmouted on the basis of a functional, rathe: than an industrial 
~isabiiity.• The court went on to axplain a~ aa7 the t wo 
metnods for evaluating disab1l1ty--funct1onal and industrial: 

Functional disability is ~ssessed solely by deter
mining the impairment of tne cod¥ function of the 
employee; industrial disability is gauged by 
determ1n1ng the loss to the employee's earning 
capacity. Functional disability is limited to the 
loss of physiological capacity of the body or body 
part. Industrial disaoility is not bound to the 
organ or body incapacity, but measures the extent 
to which the inJury impairs the ~mployee in the 
ability to earn wages ..•. 

... A specific scheduled d1sabil1ty L~ evaluated by 
the functional method; the 1ndustr1a~ method is 
used to evaluate an unscheduled d1~~bility. 

The right of a worker to receive compensation for inJuries 
sustained wh ich arose out of and in the course of employment 1s 
statutory. The statute conferr1ng th 1s right can also fix the 
amount of compensa tion to be paid for different specific 1njuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

That a worker susta1n1ng one of the inJur1es for whi ch 
specific compensation is provided ~nder tne statute might, 
because of such 1nJury, be unable to resuroe employmen t and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. Id. at 278, 268 N.W. 598. 

Where the result of an inJury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent part ial disability and is entitled 
on~y to the prescribed compensation. Barton v. Nevada Poultry 
co., 253 Iowa 285, 290, 110 N.W.2d 660 (19oll. The schedule 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Eng 1neer ing Co., 232 Iowa 4 24, 425, 4 N .w. 2d 339 (l9 42). The 
claimant has the burden of showing that his ailment extends 
beyond the scheduled loss. Kelloil v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (19 ) • 

possibility is insuff1~ient; a projability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 ~.W.2d 
732 (1955) . The question of causal connec~ion is essentiallv 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hosoital, 251 Iowa 375, 101 N.W.2d 167 ( 1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732 . The opinion of experts need not be 
couched in definite, positive or unequivocal langua1e. Sondag v. 
Ferris Hardware, 220 N.~.2d 903 ( 1 owa 1974). However, tFe 
expert op1n1on may be accepted or reJected, in whole or 1n part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and tnat ~ay 
be affected by the completeness oe the premise given the expert 
and other surrounding circumstances. Bod1sh, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

Two things are clear herein. Claimant had serious burns to 
h1s hands. Cl aimant has not been given~ functional impairment 
rating by any practitioner. The absence of a functional impa irmen t 
eating does not preclude an award. The Iowa Administrative 
Procedure Act, chapter 17A of the Iowa Code, 3nd more specifically 
section 17A.14(5) recognizes utilization of "[t]he agency's 
experience, technical competence and specialized knowledge" to 
evaluate evidence. 

Claimant complains of difficulty with gripping and twist ing, 
inability to withstand cold and chapping, cracking and bleeding 
of his hands. Claimant's testimony was that his initial grip 
strength is good and that it is gr1pp1ng over a sustained period 
which gives him trouble. The hearing deputy observed claimant's 
inability to sustain a twisting motion. That assertion and the 
deput7's obse rvation were inconsistent with some evidence which 
will be set out below. There 1s no evidence that claimant had 
any impairment in either of his hands prior to receiving these 
burns. 

Dr. Foster, who was 1nvolved Aith claimant's initial treatment, 
doubted that claimant would ha'le a permanent impa irment. He 
last saw claimant on November 3, 1981 at which time he thought 
claimant was having "perfectly typical arthritic pain" and that 
claimant's symptoms decreased as his hands warmed up. Dr. Kelly, 
another practitioner who was involved Aith claimant's initial 
treatment, felt tnat he would ha•,e no permanent disability other 
than slight suscept1bil1ty to cold. Dr. Dougherty, too, thought 
claimant was all right "!o)nce he 1ets going.• He found some 
residual scarring. Dr. Murphy, a hand sur~eon, ooserved some 
areas of increased uptake which he did no t clearly relate to 
claimant' s injury and he said the findings Aere •not necessar1ly 
related." or. C3rl ton, whose letternead ind i cates his 1rouo 
works with burn cases, proposed that cla1mant's aching was d~e 
to ~icroscopic scarr:ng 1n the skin whi;h caused nerve end1n~s 
to become painful. 

Contr ary to claimant's assertions and the hearing deputy's 
comments in h1s decision, claimant 's condition has not worsened. 
He testified: 

Q. The function of your hands as you've described 
them to the judge, are they approximately the same 
now as they we re when you were release1 from tne 
hospital anu first went bac k to woe~? 

A. Yes. 

Q. Bas there been any progression one way or the 
other as far as you ~now? 

A. (Tr., p. 38 11. 3-10) 

As defendants point out, a substantial ?eriod of time passed 
before claimant sought additional medical care. On the other 
hand, his complaints of cold sensitivity have persisted. Be has . 
some minimal scarring. Dr. Ca rlson presents a plausible explanation 
for claimant's symptomatology. or. Murphy's report sugg~sts 
vascularity changes shown on bone scan related to electrical 
injury. Based on the record viewed as a wnole and cons1der1ng 
both the lay and expert medical evidence, 1t is found that 

Larson in 2 workmen's Compensation, S58 at 10-28 (Desk ed. 1976) 
discusses the nature of scheduled benefits and points out that 
•payments are not dependent on actual wage loss• and that they 
are not •an erratic deviation from the underlying principle of 
compensation law--that benefits relate to loss of earning 

claimant has permanent impD1rnent. Claimant's burns were mo:e 
extensive to his right hand; and were that his dom1nant hand'. he 
might have been found to have a greater impa irment on that side . 
AS the left hand is dominant, equal impair~ent wi ll be assessed. 
That impairment is found to be five percent of each hand which 
converts to five percent of the upper extram1ty which con'lerts 

capacity and not to physical injury as sucn.• The theory, 
according to Larson, is unchanged w1tn the only difference being 
that "the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual'~ 
actual wage-loss experience.• 

ta three percent of the wnole person. Three percent combined 
wi th three ~ercent 1s six percent. Six percent of 500 weeks 
equals thirty weeks. Thirty wee~s of benafits will be granted. 

weekly 
d isaoil i t'.r· It is noted that the deput7 awarded benefits at a 

rate of $265. The maximum rate for permanent partial 
The Iowa Supreme Court recently has re~ffirmed the concept on the date of claimant's inJury was S244. 

of scheduled member 1nJur1es 1n Graves v. EDgle Iron ~orks, 3Jl N.W.2~ the hearing deputy 
from Fetruary 25, 1982 116 (Iowa 1983). 

Defendants claim there is 1nsuffic1cnt evidence in the 
record to support claimant's entitlement to permanent partial 
disability. 

The claimant has the burden of prov1ng by a preponder3nce of 
the evidence that the inJury of December 21, 1978 is causally 
related to the disability on wh1cn he now oases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Li~dahl v. L. O. Boggs, 236 Iowa 296, 19 N.~.2d 607 (1945). A 

The r~~aining issue is whether or not 
erred in awarding healing period benefits 
through December 10, l9S2. 

towa Code section 85.34(1) provides: 

If an employee has suffered D personal 10JU:/ 
causing permanent partial d1saoil.ty :or ~h1cn 
compensation 1s pa:;aol,e 1s prov1ued 1n subsection 2 
of this section, the ~np:01er snall pay tc the 
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employee compensation for a healing period, as 
provided 1n sec tion 85.37, beginning on the date of 
inJury, and until the employee has returned to ~ork 
or it is medically indicated that significant 
improvement from the inJury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employment 
in which the employee was engaged at the time of 
inJury, whichever occurs first. 

Claimant's contention that a basis for terminating healing 
period 1s when a doctor says no further treatment can be given 
is incorrect. Healing period does not continue just because 
treatment is being rendered if that treatment is of a maintenance 
nature. Oerochie v. City of Sioux City, II Iowa Industrial 
Commissioner Report 112 (Appe al Decision 1982). Defendants 
properly point out that claimant was released to return to 
indoor work as of March 6, 1979. Claimant was, in fact, working 
during a portion of the time awarded by the hearing deputy. 
Claimant agreed that he never was laid off of any job because of 
his hands. Defendants paid healing period through March 16, 
1979. Claimant's healing period was ended appropriately with 
his return to work. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is thirty-one years of age. 

That claimant is left handed. 

That claimant is a journeyman electrician. 

That on December 21, 1978 claimant suffered burns to his 
hands and face as he was grounding conduit at his Job site. 

That as a result of his injury on December 21, 1978 claimant 
was hospitalized and received medical treatment. 

That cla imant was ?aid weekly benefits through Mar ch 16, 
1979. 

That claimant now experiences some d4fficulty with using 
hand tools. 

That claimant's hands are cold sensitive and have a tendency 
to chap, crack and bleed. 

~hat claimant's condition has remdined unchanged since his 
return to work in 1q19. 

Thot claimant saw no doctors from April 1979 until November 
3, 1981 . 

That claimant has no permanent impairment to his face area 
as a result of his injury. 

That claimant has functional impairment to each hand of five percent. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That clalmant has established by a preponderance of the 
evidence entitlement to permanent partial disab1lity due to 
impairment to his hands caused by his inJury of December 21, 
1978. 

That claimant has not established by a preponderance of the 
evidence entitlement to any additional healing perJod benefits. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant 
permanent partial disability benefits 
forty-four dollars (S244 ) per week. 

thirty (30) weeks of 
at a rate o f two hundred 

BEFORE TH£ IOWA INOUST~IAL COMMISSIO~ER 

ROGER CRANE, 

Claimant, 

'IS. 
File No. 720669 

R E V I S W -
TAM/\ PACK, 

Employer, 

and 

R E O P £ N I N G 

D E C I S I O N 

F !L:::D 
DEC 2 ,: L934 

RANGER INSURANCE COMPANY, 

Insurance Carrier, 
Defendants. IOW.\ 11-.LUSi,,io\L ce, .. 1:,;:SS,ONER 

This is a proceeding in review-reopening brought by Roger 
Crane, claimant, against Tama Pack, his employer and Ranger 
Insurance Company, insurance carrier, to recover additional 
benefits under the Iowa Workers' Compensation Act by virtue of 
an admitted industrial injury which occurred on November 9, 1 982 
for which claimant was paid one point five seven one weeks at 
the agreed weekly rate of SlS0.35. 

This matter was heard 1n Des Moines, row~, on March 16, 1984 
and considered as fully submitted at the conclusion of the 
hearing. 

Based upon the undersigned notes of these proceedings, the 
record 1n this matter consists of the oral testimony of the 
~la1mant, Cecilia Blaskovich, Roger Bristol, Steven Tosusk~ and 
John Tomcheck; claimant 's e xh ibits l through 3 and uetendants' 
exhibit 1 consisting of 338 pagec. 

In this decision we s.,a,.1. concern oursel•1es with the nature 
and extent of claimant's disabtlicy, if any, and in particular 
whether or not claimant's current condition was a preexisting 
abnormality. 

There is sufficient credible evidence contained 1n this 
record to support the following statement of facts: 

Claimant, age 26, single and a member of the Iowa National 
GJard since 1976, began his employment for the defand~nt e~ployer 
in November of 1981 primarily assigned to wor~ in the casing 
department. Claimant's work history is typical of a young farm 

boy in that c laimant has worked as a farmhand, short o rder coo~, 
laborer o n a bridge construction crew, a spot we lder and service 
station attendant prior to his current employment wi th defendant 
employer. 

In December of 1981, claiu, .. nt underwent bilateral carpal 
tunnel releases, Claimant was a beef lugger at that time. 
There seemed to be no disagreement on causal connection between 
claimant's employment and the injury. v. T. Wilson, M.D., 
reported on January 8, 1982 as follows: 

The patient has had excellent relief of symptoms 
from bilateral carpal tunnel syndrome. He has 
minimal tenderness. He is anxious to return to 
work and is released to return to work on 1/11/82 
at Tama Meat Pack and is given a note that so 
states. However, this is quite early for convalescence 
from bilateral carpal tunnel syndrome, and he is 
told that if he can't handle the work due to 
localized pain, etc. he should come back and he 
might need a couple more week s of disability. 
(Defendants' exhibit 1, p. 29) 

This response does not 
person lacking motivation. 
imply a strong work ethic. 

appear to be one normally made by a 
To the contrary, such conduct does 

That defendants pay the amount of this award 1n a lump sum. On November 9, 1982 whi le working as a beef pusher, claimant 
sustained a low back strain. Defendant employer sent claimant 

That defendants pay interest pursuant to Iowa Code section 85.3( to Dennis I. Mallory, D.O., who diagnosed claimant's condition 
as a lumbar strain. (Defendants' exhibit 1, p. 223) John w. 

That defendants pay costs of this action pursudnt to Industrial Hughes, M.D., an orthopedic surgeon on March 16, 1982 reported 
Commissioner Rule 500-4,33. upon referral in pat as follows: 

Signed and filed this l.l- day of Dec~~ber, 1984. 

<::: 1 /..a, , J/7f 
, JO, TH :~:rn7lGCs 
:)l?UTY INnt,ST!UAL :O~M~SS I CNER 

General: Patient presents a ~oderately obese, tall 
white male. On exam of the uack there 1s subJect1ve 
complaint of tenderness about the right paraverteoral 
lumbar area. There is pain with lateral bending, 
particularly to tne right side. There is moderate 
discomfort Jith extension, with flexion pationt ~s 
able to ~end forward ~o ~ithin about one foot of 
the floor with the knees extended, he reports pain 
1n the above mentioned area with this ~ct1vlty. He 
is able to wal~ on his he01 s and on h1s toes, <leep 
tendon reflexes are bris,- a .. _ equal throughout, 
extensor strength of the toes 1s Judged to be 
normal . straight-leg raising causes mild bac, ~a1n 
on both sides, there is no spec1f1c leg pain. 

X-rays: A-P, l ateral views of the l~~bar spine 
reveal no specific bony abnormalit!es. 
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Diagnosis: Lumbar strain. (Defendants' exhibit l) 

Disposition: I advised the patient I could see 
nothing wrong with his skeleton, nor did ne have 
any finding suggestiv• of nerve root irritation in 
his back. I suggested to hi, to continue wi:h the 
pain medicine which he had at home, which apparently 
is Thlenol t 3, I also gave him a prescription for 
an anti-inflammatory, i.e., Clinor1l to take. I 
told him to discontinue the muscle relaxants, he 
was told to continue to rest his back and as3ume 
the most comfortable position he could find and to 
g i ve 1t some more time. He is ob·1iously improved 
from what he was, I see no reason to think that he 
will not continue to i~prove ~nd hop~fully be able 
to resll!De work activities in the near future. He 
1s to check back with me the first of next ~eek, 
hopefully we can consider getting him back to work 
at that time. (Defendants' exhibit l, p. 9) 

Claimant returned to his duties November 23, 1982, ass~~ing to 
his duties in the meat cooler which required him to push carcass 
beef halves down an over head rail. 

Claimant testified that after a month or so he fel t another 
"pull in my back" and that on ~arch 28, 1983 was made to ge t up 
from his bed, made to kneel as he rolled out of bed and needed 
help to walk being unable to do so un3ss13ted. Claimant became 
a patient of o. L. Ferguson, M.D., who reported in part a s 
follows: 

FINDINGS: Patient was admitted :o the hospital for 
physical therapy, bedrest after he did ~ot improve 
at home. He injured his back approximately a year 
ago at work, works in a beef packing plant moving 
carcasses . He no longer carries the carcasses as 
he did once . He is concerned that ~c may have to 
change his work because of the aggravation of the 
back pain. More recently the back became increasingly 
painful, he was started on physical th~rapy at heme 
and continued for abowt four days. The pain became 
so severe that I have to hosp1tal1ze him. 

PROGRESS WITH ANY COMPLICAmtONS: The ~atient was 
started on intensive phy~ .c-1 therapy,.bedres~. 
Since the patient has the appearance of being 
depressed, he was put on full doses of Amitr1ptyline, 
however this failed to improve. His condition and 
his blood pressure ranged upward to ~s ni1h as 
170-120 at times so this was OC'd. It had not 
seemed to help anyway. Aftec two weeks the patient 
had made no improvement and the decision was ~ade 
~ n t~ansf 0 r to consultants r,re. 

• DISPOSl':'lON: Transfer to consultant with blc!< 
x-rays, discharge summary and transfer note. 
(Defendants' exhibit ., ?• 6) 

Claimant was sent to E. A. Dykstra, M. D., who reported on 
May 3, 1983 as follows: 

PRESENT ILLNESS: The patient 1S a 2S year old, 
white male with approximately a one year history of 
back pain. He initially injured his back while 
lugging beef at a packing plant. He has had 
multiple chiropractic procedures since that time, 
initially with some improvement. However, over the 
last approximately 1-1~ months 'las had persistent 
pain in his back and occasionally down into legs, 
right side worse than left. He was treated with 
hospitalization in Grinnell for approximately ten 
days with bedrest and traction with a little 
improvement . He had had episodes of c ryin~ and 
difficulty sleeping, and other symptoms consistent 
with depression. Was treated with a short course 
of Amitriptyline by or. Ferguson prior to transfer 
her (sic). The patient was transferred. On 
physical exam here showed an alert, somewhat 
anxious, white male. Neck supple. Chest clear. 
Heart regular rhythm without murmurs or gallops. 
Extremities showed the straight leg raising negative 
bilaterally, although somewhat limited secondary to 
back spasm. Reflexes were intact and good ankle 
extensors. Had no S"'nsory deficit. Had some flank 
tenderness on the left side and some diffuse 
tenderness in the lumbar spine. The patient was 
treated at bedrest with add1t1onal traction, 
underwent a computerized CAT scan which ahowc i no 
def1n1te herniation. There ~as a bony abnorT<ali~y 
described in the sacrum of quest1onaole dens1~y. 
For this reason, a bone scan was per EQ(;ned ~h1ch 
was of normal density with no evidence of metastatic 
disease. Disc showed s11ght bulgin~ annulus at 
both L4-5 and L5-Sl, but symmetri~aliy with no 
definite disc herniation. It was felt that this 
more consistent with degen~r a tive disc disease than 
herniation. The patient ~ treated by Dr. Peter 
Anderson on 4/19/83 with an epidural steroid 
injection and some improvement in his symptoms 
there. He was also evaluated by Or. Varner and was 
placed on much higher doses cf \mitriptyline than 
he had been on prior to this with mar~ed improvement 
in his sleeping. From the star.dpo.nt of eating and 
moving was doing considerablr b<:tter. Nas discharged 

by Dr. Dur kee on 4/21/83 to return to the office 1n 
app r oximately 4 weeks, to see Dr. Varner in two 
weeks. Dosage of Amitr1ptyl1ne at the time of 
discharge was 100 mg., h.s. and 50 mg. in the a.m. 
He was also placed on 1 mg. xanax on a q.i.d. basi~. 
(Defendant s ' exhibi t l, p. 15) 

Claimant was seen by James L. Ble::zman, M.D., at Mercy 
Hospi t al who reported in part on May 18, 1983 as follo ws: 

In summary, I do feel that Roger's bac'c injury was 
real. It has been somewhat d1ff1cult to evaluate 
because of his seemingly bo rderline intelligence. 
I do not think that he is malingering. I feel that 
he needs t o continue with psychotherapy. I would 
expec t t ha t the need fo r psychotherapy would be 
s~mewh~ t prol onged. I would r~commend a very 
direct i ve fathe r- li ke approach to this gentleman 
psychol ogically. We have recommended that he 
continue wi t h a very ac t ive exer~1se program at 
home thr ough a local YMCA or similar health facility. 
While he was a patient her e he was started on 
appropriate reconditioning exercises of the muscles 
o f his bac k and a bdomen. Assuming that the Mental 
Health Associa t ion in Grinnell can motivate Roge r 
to con t i nue wi t h his ve r y active exe r cise prog r am, 
there i s at least a reasonable possibility that he 
may be able to return to his previous employment. 
I would recommend that he be re-evaluted as far as 
work prescription t wo months from the time of his 
discha rge from the Pain Center. l would also 
recommend tha t he not be given any further na r cotics 
or anti-anx i ety drugs for his pain symptoms as 
these suppress the body's natural endorphins. In 
t'le future if he continues to compl~in of s1gn1f1cant 
back ~a1n and muscle s~asms, I would recommend one 
additional trial of a ~edrol dosepack. If ~t time 
nis response is as d·a.natic as we sa., here, further 
<evaluation as to myos1tis or auto-L~~une disease 
should be carried out. At th~ t L~e of his discharge 
he was given prescrip~ •• ns for Elavil 150 mg. at h.s . 
#SO and Meclomen 100 mg. four times a day with 
meals, t lOO. (Claimant's exhibit 1) 

John w. Hughes, M.D., exp ·:~sed the opinion that claimant 
recovered from his bac k s t rain in a short t:~e after the episode 
und e r r ev iew. (Defendants' exhibit 1, pp. 33-5S) 

Claimant has had a long history of prior back complaints 
beginn i ng in 1978. Tne cuccing issue is whether or not claimant's 
cur ren t abnor~ality is caused by the November 1982 incident or 
h3S )ts current condition stabilized and in the s1me condition 
as • was ~rior ro the ir.c1lent . 

Claimant was last seen by Dr. Mallory, whose testimony is 
given the greater weight, on November 1, 1983. !)c. Mallory 
repor ted as follo ws: "Mr. Cea.~:! has very mino~ ,~current, 
spor adic episodes of lumbar str ain which I believe to be non
incapacita t ing. Due to the nature of his personality his 
symptomatology becomes exaggerated. This malady could not be 
considered a permanent disability." (Defe~dants' exhibit 1, p. 284) 

Othe r than claimant's direct testimony, this record contains 
little support for claimant's ~ompla1nts of pain. The undersigned 
is par t iculary struck by claimant's testi~ony concerning a truck 
acc ident that occurred some 90 days prior to the hearing involving 
the claimant. The accident occurred December 20, 1983 and 
claimant did not seek medical attention for his low back until 
January 6, 198 4 . Such conduct 1n light of claimant's subjective 
complaints appears to the undersigned to diminish claimant's 
credibility as a witness. 

The claimant has the burden of proving by a preponder ance of 
the evidence that the injury of November 9, 1982 is causally 
related t o the disability on which he now bases his claim. 
Bodish v . Fi s che r , Inc., 257 Iowa 516, 133 N.1'1.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296 , 18 :-l.W.2d 607 (1945). A 
possibi l i t y is insu f ficient; a probability 1s necessary. 
Burt v. John Deere waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The que stion of causa l connection is ess entially 
within t he doma i n of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 25 1 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
o~her evidence in t roduced bearing on the causal connection. Burt, 
247 Iowa 69 1 , 73 N.W.2d 732. The opinion of experts need not oe 
couched in definite, positive or une~uivocal language. Sondag v. 
Ferris Hardware, 220 s.w. 2d 903 (Iowa 1974). aoweve::, the 
expert op1n1on may be accepted or reJected, 1n whole or in part, 
by the trier of fact. Id. at 907. FuLther, the weight to be 
given to such an opinionis roe t~<: finder of fact, and that may 
be affected by the complet~ness of the premi3e given tne expert 
and other surrounding cirr-.stances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 332, 
154 N.W.2d 128 (1967). 

In applying the foregoinq •~qal principals to the case at 
hand, it is concluded that the claimant nas tailed in his burden 
of proof. Claimant has not produced co~oet~nt m~dical evidence 
in support of his claim for permanent partial disability. 
Claimant's actions belie his testi~onv. 

WHEREFORE, after having seen and ~~;:c the Nitnesses 1n open 
hearing and after taking int~ 1~counc 11 of the credible 312 
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evidence contained in this record, the following findings of 
fact are made: 

1. That this agency .. s j ur isd iction of the persons and the 
subject ma tte r . 

2. That the cl a imant sustained an admitted industrial 
injury on Novembe r 9, 1982. 

3 . Tha t the claima n t rece i ved one point five seven one 
(1.571) we eks t empo r ary tota l disability at the stipulated 
weekly r ate o f enti t lement of one hundred fift'l and 35/100 
dollars ($150.35). 

4 . That t he claimant has failed establishing his entitlement 
to any additi o nal award . 

THEREFORE, IT IS ORDERED that the claimant takes nothing 
further as a r esul t of these proce~dings. 

Cost s under Rule 500-4.33 are charged to the defendants. 

Signed and fil ed this 20 day of December, 1984. 

~ 
LLER 

INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA I NDUSTRIAL COMMI SSIONER 

ALBERT M. DANA, 

Claimant, 

vs. 

SARGENT ELECTRIC COMPANY, 

Employer, 

and 

HOME INSURANCE COMPANY, 

Insur ance Carrier, 
Defendants. 

File No. 688686 

A P P E A L 

0 E C I S I O N 

F1 L E.D 

By order of the industrial commissioner filed October 5 
1984 the undersigned deputy industrial commissioner has bee~ 
appointed under the p r ovisions of Iowa Code section 86.3 to 
issue the fina l agency decision in this matter. 

~efendants appeal from an order by a deputy industrial 
commissioner approv ing examination pur suant to Iowa Code section 
85.39 at the Medical Occupat ional Evaluation Center at Mercy 
Bospital. 

The record on appeal consists of the application for examination 
with attachments; the defendants' resistance thereto; the 
offi~al agency filings and the pleadings. All evidence was 
cons idered in reaching this final agency decision. 

The ruling in this matter will be different from that 
reached by the ruling deputy and his order will be vacated. 

ISSUES ON APPEAL 

The issues in this matter are whether or not Iowa Code 
section 85.39 contemplates payment for a "multi-disciplinary 
team evaluation• costing $3,500 and whether or not approving 
such a~ examination is "in violation of statutory and constitutional 
provisions, is ultra vices, unreasonable, arbitrary, capricious 
or an abuse of discretion, under the extant circumstances.• 

STATEMENT OF THE CASE 

On November 28, 1983 claimant filed a petition asserting an 

injury on November 28, 1981 which resulted in a fractured right 
wrist, tibia and fibula as well as an injury to the right knee. 
The industrial commissioner's file contains a memorandum of 
agreement. No final report has been filed. 

On August 24, 1984 claimant filed an application for examination 
under Iowa Code section 85.39 claiming 1njury primarily to his 
right leg, knee and wrist and seeking evaluation at the Medical 
Occupational Evaluation Center of Mercy Hospital. Attached to 
the application was a part of a report from John R. Walker, M.O., 
which assigned a permanent, partial 1mpairment rating to the 
right wrist and to the right lower extremity and an office note 
from or. Fisher in which he expressed agreement with or. Walker's 
evaluation. 

Defendants filed a resistance which states that "the Application 
for Section 85.39 benefits is improper under the circumstances 
and is redundant based upon the previous evaluations and care 
provided by Claimant's own physicians." 

The evaluation was granted on Sept~mber 10, 1984. 

APPLICABLE LAW AND ANALYSIS 

The issue in this case revolves around the agency's inter
pretation of Iowa Code section 85.39. More specifically the 
portion with which we are here concerned reads as follows: 

If an evaluation of permanent disability has 
been made by a physician retained by the employer 
and the employee believes this evluation to be too 
low, the employee shall, upon application to the 
commissioner and upon delivery of a copy of the 
application to the employer and its insurance 
carrier, be reimbursed by the employer the reasonable 
fee for a subsequent examination by a physician of 
the employee's own choice, and reasonably necessary 
transportation expenses incurred for the examination. 

Defendants argue that the medical evidence offered to the 
date of the ruling on the examination did not demonstrate a need 
for evaluation by other than a qualified orthopedist and point 
to the reasonable fee requirement of the statute. 

Claimant argues that the medical evidence shows a need for a 
"more comprehensive evaluation" to include "the other factors of 
psychic and psychological injury and functional and occupational 
disability.• Claimant also points out that "many employees send 
injured employees to the Medical Occupational Evaluation Center 
at Mercy Hospital in Des Moines right away so they can obta1n 
such a thorough and complete evaluation in order that there be 
fe~~r delays and disputes about thorough evaluations." 

Claimant's last assertion is correct. Sending injured 
employees to an evaluation center is a voluntary act on the part 
of the employer/insurance carrier in certain cases. The industrial 
commissioner has, in fact, ordered examination at facilities 
much as the one requested by claimant. See Gregorr v. U.S. Homes, 
33 Biennial Report of the Industrial Commissioner 00 (1977) . 
The undersigned cannot agree with claimant's first assertion. 

Initially it is noted that claimant meets the threshhold 
requirements for examination under Iowa Code sect1on 85.39 
whic h are that a memorandum of agreement has been filed and a 
rating of permanency has been assessed. Mcspadden v. Big Ben Coal 
Co . , 288 N.W . 2d 181 ( Iowa 1980); Coble v. Metro Media, Inc., 34 
IITennial Report of the Industrial Commissioner 71 (1979). 

Claimant's brief urges that his injury goes beyond the 
physical and additionally that because of vocational considerations 
a more comprehensive evaluation is needed. Claimant's petition 
alleges orthopedic injury to two members in a single accident. 
That petition also seeks vocational rehabilitation benefits 
pursuant to Iowa Code section 85.70. Claimant has not amended 
his petition to assert injuries other than those to the right 
upper and lower extremities . Contrary to claimant's assertions, 
the medical evidence contained in the file is not suggestive of 
a need for evaluation of other than those injured areas. The 
state of the record at the time of the ruling deputy's order 
suggests that claimant's injury falls within the the purview o. 
Iowa Code section 85.34(2)(5) . The Iowa Supreme Court in 
Simbro v. Oeton~ Sportswear, 332 N.W.2d 886 (Iowa 1983) made it 
clear that impairment in such cases must be computed as functional 
impairment rather than as industrial disability. 

The undersigned finds no circumstances herein which would 
entitle claimant to anything other than an orthopedic examination 
unless that evaluat1on were consented to by defendants. The 
order entered by the rul1ng deputy is hereby vacated and claimant's 
current application for examination under Iowa Code section 85.39 
is hereby denied. 

FINDINGS OF FACT 

WHEREFORE, IT rs FOUND: 

That c laimant received a compensable tnJury on November 28, 
1991. 

That defendants have filed a memorandum o f agreement. 

That claimant's petition alleges injury to his right upper 
and lower extremities. 

That claimant has impairment eatings t o his right upper and 
lower extremities. 
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Tha t c laimant eeeks exami nat ion at the Medical Occupational 
Ev aluation Center o f Mercy Rospital . 

CONCLUSION OF LAW 

TBEREFORE, ,IT IS CONCLUDED: 

That c la imant hae fai l ed to establish enti t lement to an 
exam ina tion at t he Med ica l Occupa tiona l Eva l uation Center o f 
Heccy Hospital pur suant to Iowa Code section 85.3 9 . 

ORDER 

TBEREFORE , IT IS ORDERED: 

That t he deputy ' s o rdered f il ed September 10, 198 4 is he reby 
vacated . 

That cla i mant's appl icat ion fo r e va l uation under Iowa Code 
sec t ion 85 . 39 i s he r eby denied . 

S igned and f iled t his i O day of November , 1984 . 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ROBERT DEA.~ DAVIDS, 

Claimant , 

vs. 

File No. 4 58088 

R E V I E W -

R E O P E N I ~ G 
E. I. DuPONT de NEMOURS, INC., 

Employer, 
DEC I S ! 0 NF \ LED 

Self-Insur ed, 
Defendant . 

nFr. 1 t \984 

IOWA INOUSlRIAl COMMISSIO 

INTRODUCTION 

This is a p r oceeding in review- r eopening brought by Robert 
Dean Davids , cl a imant against E. I . DuPont de Nemours, Inc . , a 
self-insur ed employer , for the recovery of furthe r benefits as 
the resu l t of a n injury on Septembe r 27, 1976 . By pee-hearing 
order fil ed J anuary ~7 , 1984 t h is is a bifurcated proceeding . 
The matter was hea rd be fo r e t he unde rsigned o n September 12, 
190 4 . It was consid e red fully submitted at the conclusion of 
the hearing. 

The record consists of the testimony of claimant and Joyce 
Marie Davids; joint exhib1ts A and B; and defendant's exh1b1t 1 . 

ISSUES 

The issues presented in this bifurcated pr~ceeding are 
whether there is a causal relationship between the 1nJury of 
September 27, 1976 and the disabili~y upon which this claim 1s 
based and whether the claimant is entitled to receive ffied1cal 
benefi ts pursuant to S85 .2i , Code of Iowa . Th~ latter issue 
involves whether or not there is a causal relationship between 
the claimant's stated need of medical treatment and the inJcrJ 
of September 27, 1976. Claimant's brief also alleges that there 
is an issue as to whether or not the claim3nt is entitled to an 
independent medical examination pursuant to the provisions of 
S85.39, The Code. However, the pre-hearing o rder filed Jancary 
27 , 1984 does not state that 595.39, The Code, is an issue and 
it will not be discussed or addressed 1n this decision. 

EVIDENCE PRESENTED 

Claimant testified that ~e was born D~cem~~r 10, 1950, that 
he is a graduate of high school and hjd vocational training :n 
truck driving and heavy equipment occrat1on. He stated that he 

served in the Gnited States ~,vy fcom July 1969 to December 1973. 
He advised that while he was in the Navy he took several physicals 
and rece ived an honorable discharge wit r. no service related 
disability. 

Claimant testi Cied that he became employed by defendant 1n 
April 1976 . He stated that on September 27, 1976 he was working 
on a production job pushing a roll of cellophane weigh1ng 400 to 
600 pounds. As he was pushing the cellophane , he e xperienced a 
severe pain in his back and left leg which he immediately 
repor ted to the plant physician. He received Cortisone from the 
plant physician but cont i nued to experience pain in his lower 
hip down his right leg and knee and to his ankle. Claimant went 
home , but later received a call f rom his supervisor requesting 
that he come to work . Cl aimant c~~e to work and due to the fact 
that the plant physician was not in 3t the time, he was given 
permission to consult his o wn doctor. Claimant said he was 
experiencing constant pain and a pulling sensation in his legs .. 
Be saw his f amily physician who gave him a preliminary examination 
and scheduled an apoointment for him to see an orthopedic 
specialist, R. Scot t Cairns, M. D. Claimant sa id he went to see 
o r . Cairns who conducted an e xamination and admitted him to 
Mercy Hospi~al . He remained in the hospital for 11 days. Re 
revealed that the pain continued even while in the hospital but 
that it did become less sharp and aggravating. Claimant stated 
that he was able to return to work in December 1981. Claimant 
contended that prior to September 27, 1976 he had never experienced 
a disabling back condition. He did admit that he would on 
occasion have a backache but that these were minor in nature and 
never required him to be off work . Claimant said that upon his 
return to work he experienced similar srptoms and that his leg 
would occasionally fall asleep . The condition would worsen 
depending on how much time he had spent on his feet during the 
day . Claimant said he has continued to suffer pain in nis back 
and leg since Septembe r 1976, though at t1mes he would feel 
better than at other tir.es. Claimant denied he received any 
, 1gnificant injury since September 1976, though he did admit he 
would on occasion aggravate the condition. One such occasion 
was in January 1979 when he slipped and fell on some ice. He 
was able to catch himself but the slip 3nd fall incident did 
aggravate his back condition. 

Claimant testified that he has continued to treat with oc. 
cairns and Cha r lton H. Barnes, M.D. , since the date of his 
injury. Claimant stated he has discussed with or . Barnes 
various methods to relieve h i s symptoms including surgery and 
chemonucleolysis . Nothing is being done pending a determination 
of the liability of the defendant . 

Claimant stated that it was his opinion that his work record 
~i•~ defendant was quite good with th e exception o f some moodiness 
wh1~~ he atcributed to back pain. 

Cla imant testified that defend3nt is extremely safety 
conscious and that following h1s first inJury he wa s encouraged 
to treat the matter as not work-r ~lated 1n order to preserve 
defendant's outstanding safety record. Claimant said he presently 
wears a back brace because of his pain. He stated that this is 
the only workers ' compensation clai~ he has filed against the 
defendant . 

On cross- e xamination, claimant stated that there were 
witnesses to his injury and that both of his treating physicians 
~ave indicated that the injury was #ork-relat~d. Claimant said 
t hat he was able to return to work out that he d id experience a 
great deal of pain while performing his job. He advised that he 
was laid off due to economic conditions in August 1981. He said 
he has attempted to follow the res lr ict1ons imposed by the 
doctors to the extent possible, though he admitted he has cut 
wood for home heating . He advised that 1f the cutting wood 
would start to bother his back that he we 1ld stop and wa1t for 
his back to feel better. Claimant admitted tnat he participated 
in a sports activity in August 1978 and helped win a tug of war. 
Re said he only pulled 25 pounds dur1ng the tug of war. Claimant 
advised that because of his inJury he no lo~gec bowls because of 
fear that he will reinjure his back. He stated that he has been 
advised by his supervisor that if he was not able to perform h1s 
job then he would be fired. 

Claimant admitted that from Octobe r 1977 to January 1979 he 
did not seek med i cal attention. He did return to the doctor 1n 
January 1979 foll owing a slip on ice when he rein jured his back. 
He stated that the back condition grew worse over a two day 
period but that it eventually resolved itse~f to where ~e felt 
~is condition was the same as before the slip and fall 1~c1dent. 
Claimant contended that he has suff~red oac k pain in various 
degrees since September 1976. 

Joyce Marie Davids test1f1ed that she has been married to_ 
t he cla imant for eight years . She stated ::nat they were married 
in May of 1976 and that she knew the claimant foe some time 
prior to that time She stated that prior to Seotember 1976 she 
was unaware of any complaints of back pain which the claimant 
may have had. She said she recalled the date of 1nJ~ry of the 
claimant and stated that she has -~served clai~ant to be 1n 
continuous back pain since that date. 

R. Scott Cairns, M.D., testified by wa~ of deposition given 
December 22, 1976 wh1ch was ~ubmitted into evidence !s Joint 
exhibit A. or. Cairns is an orthopedic surgeon and .ellow of 
the American Academy of Orthopedic Surg 0 ons. He stated t~at he 
first examined claimant on September 28, 1976 with .::omplaints of 314 
pal~ in his low back. He e xpla1ned ~he history that he obtained 
from the claimant and indicated that ~1s 11agnos1s was a herniated 
nucleus pu lposus a~ L5-Sl on the rigrt. He said he admitted 
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cla imant to Mercy Medical Center for trea~~ent. Or. Cairns was 
unce rtain a t that time as to wncther or not claimant would 
suffe r a perma nent impairment ~~ a result of :he herniated disc. 
He empha tica lly stated that the cause of thP. herniated disc was 
the wo rk i njur y o f September 2~, 1976. He indicated there may 
have been a que s t ionable s pondylolysis at L5-Sl. He did not 
beli eve t hat if the spondylolysis in fact ~xisted that either 
cont r ibuted to claimant ' s inJury or :o his complaints. 

Charlton H. Barnes, M.O., testifi~d that he is an orthopedic 
surgeo n . Or. Barnes testified that he first ~xamined claimant 
on Januar y 24 , 1977. At that time his notes indicate that 
cla imant was doing fair l y well and was working at the time. Or. 
Bar nes examined claimant on December 8, 1993 and found that his 
condit ion was basically unchanged since he first saw him in 1977 . 
Becaus e the condition was unchanged, or . Sarnes believed that 
cl a imant ' s cond i t ion as a result of the injury was of a permanent 
nature . He opined that the permanent impairment was approximately 
fi ve percent of the body as a whole. Or. Bar nes indicated that 
the claimant should r es tr ict his activities to a certain degree 
i n or der to avoid reagg ravat ing his back condi t ion . He indicated 
that heavy li f ting o r sports activities would be things which 
could agg r ava t e t he back cond i tion. or. Barnes also felt the 
question of s pondylolysis wa s equivocable in claimant's case . 
Dr. Ba rnes revealed that between October 12, 1977 and January 
22, 1979 he did not treat claimant for his back condition . 
The re were several records which were attached to and made a 
part of joint exhibit B including the progress notes from aluff 
Medical Center. These progress notes reveal that claimant was 
seen by Dr. Ba rnes on January 24, 1977 at which time Dr . Barne _ 
ind ica ted that claimant was suffering from a small resolving 
disc ruptur e or pr o t rus ion at L5-Sl with a quest ionable spondylo
lysis at L5- Sl. Dr . Barnes' notes of Oc~ober 12, 1977 also 
indicate s tha t claimant is suffering fr om disc prot~usion. The 
next note appear ing in the medical hi=tory is cated January 22, 
1979. At that time claimant apparently returned stating that he 
had reinjured hts bac k about two days prior, but that it was 
markedly improved. In his deposition Dr. Barnes stated that 
claimant's condition in January 1979 was t~e sa~e as it was in 
Octobe r 1977. 

In a letter dated March 23, 1~82, John R. ~cKee, M.D. , 
stated as follows: 

I would like to thank you for the referral of 
Rober t Davids, whom I saw in the office 27 March 82 
for low back pain. The patient worked at DUFOOt 
when he suffered an accident in 1976. I do not 
have the de tail s of this accident but it was worked 
up in i tially but (sic] Dr Cairns and later by your 
office. This included a normal myelc~ra~ 1n the 
past and numerous low back f 'lms as well as a CT 
scan of the lumba r spine. Evidently all have been 
normal though ! do not have those records. At any 
r ate, the patient has continued to have alternating 
left a nd r ight low back pain along with fragments 
of left and r ight sciatica. He will usually 
improve t o a point and then slip on the ice and 
catch himself or have some other trivial trauma t~ 
the back, wh ich will induced low back pain and 
sciatica again. In January he again slipped on the 
ice and at pr esent he is having left sacroiliac 
joint and sciatic notch region pain as well as 
minor pa in and numbness in the lert lateral calf. 
He also has some trouble with bladder control in · 
tha t he cannot hold his urine as well, though he 
ha s not ac t ually had urinary incontinence. 

Dr. McKee went on t o stat e tha t he would suggest claimant 
continue on conservative treatment since that had been successful 
in th~ pas t . 

Defendan t's exhibit l is the Clinton Plant News dated August 
31, 1978. On t he sports page of the newspaper ther e is a 
picture of the claimant with the headline Tug-Of-War. According 
to t he stor y line beneath the pictur e, claimant was one of a 
seven membe r team which won first place in the light weight 
division of the tug of war constant at the Sabula Island City 
Days. The newspaper also reflects the defendant's strong 
emphasis on sa f ety. There is a lead story on the front page 
concerning safety and the fact that the de(endant had operated 
for some 37S ca l endar days without a loss work day injury. 
Ther e are sa fety reminders on each of the four pages of the 
pa per . 

APPLICABLE LAW 

An employee is entitled to compensation for any and all 
personal injuries which arise out of and in the course of the 
employment. Section 85. 3 (1). 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an inJury on September 27, 1976 which 
arose out of and in the course of his employment . McDowell v. 
Town of Clarksville, 241 N. W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 12a (1967), 

The inJur y must both arise out Jf ~nd be in the course of 
the employment. Crowe v . DeSoto Consol. Sch. Dist ., 246 Iowa 
402, 68 N. W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report . See also Sister Mar Benedic: v. St. Mar 's Coe ., 
25S Iowa !147, 12 4 N.W.2 s.: ( ) ar. Hansen v. State of Io•,1a, 
249 Iowa 1147, 91 N. W.2d 555 (1958). 

The words "out of" refec ta the cause or source of th~ 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v . Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W . 2d 63 . 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 27, 1976 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc ., 257 Iowa 516, 133 N. W.2d 867 (1965) .. 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v . Iowa Methodist 
~Ospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered.with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W .2d 903 (Iowa 1974). However, the 
expect opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
te affected by the completeness of the premise given the exFert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W .2d 
867. See also Musselman, 261 Iowa 352, 154 N.W.2d 128. 

When a worker sustains an inJury, later sustains another 
1nJury, and subsequently seeks to reopen an award predicated on 
the first injury, he or she must prove one of two things: (a) 
that the disability for which he or she see~s additional compensation 
was proximately caused by the first injury, o r (b) that the 
second inJury (and ensuing disabtlity) was proximately caused by 
the first injury. DeShaw v. Energy Manufactur ing Company, _19~ ~.W.2d 
777, 7eO (Iowa 1971). 

ANALYSIS 

For purposes of this decision it must be presumed th~~ 
claimant suffers a disability in order to address the question 
of whether that disability is causally related to the injury of 
September 27, 1976 . It must also be presumed that claimant 
requires medical attention. The record would indicate that both 
presumptions are supported by the evidence. 

This is an unusual case because of the great length of time 
since the original inJury. Almost ~ight years elapsed between 
the date of inJury and the hearing upon whicn tn1s decision is 
base1 Curing the intervening years claimant returned to work, 

engaged in sports activities, performed st renuous household 
cho res and on at least one occasion reinjured his back. These 
facts demand careful consideration of the causative factors of 
claimant's present disability. 

Claimant's original injury was without question work-related. 
According to Dr. Cairns, claimant's original injury was a 
herniated disc of L5-Sl on the right. In October 1977 Dr. Barnes 
suggested either a herniated or bulging disc a~ the same location. 
It was not known at that time whether cne condition was permanent. 
The question of Fermanency was dependent on how claimant functioned 
1n the future . 

According to claimant, he continued to suffer periodic pa1n 
following his injury. He found occasions when overexcertion 
would cause increased difficulty though he has continued to 
function fairly well . The most notable incident in the medical 
records is the slip and fall incident in January 1979. It does 
not appear that this incident was more :han a mere temporary 
aggravation of the previous di~c probl7m .. Claimant be~an to 
improve within two days following the incident. Most importantly, 
however, Or. Barnes found claimant's condition unchanged from 
October 1977. Clearly, the slip and fall incident did not 
contribute to claimant's disability except on a very temporary 
basis. None of the experts suggested that this incident was the 
cause of claimant's condi~ion. 

It should also be noted that claimant took a long time to 
recover from his original injury. He was hospitalized because 
of the injury and was off work more than two months. This 
indicates the severity of claimant's original injury. 

Claimant tas demonstrated that he is a well motivated 
individual. He returned to work and engaged in as many of hi~ 
usual activities as he could notwithstan~ing his pain . It would 
be most unjust to hold c laimant's motivation against him and . 
find that because he did these things, the causative relat1~nsh1p 
between the inJu:y and disability was broken. Tr.ese facts go 
more to the question oi extent of d1sability than to its cause. 

7he fact that claimant ~ngaged in a tug of war in 197~ does 
not break the causative chain. Indeed, cla:mant's participation 
may not have been well advised , but there is nothing to suggest 
he suffered an injury because of his partici pation. The same 
thing holds true for his acit1vities at home cutting woo~. 
while these activities have the potential to aggravate his 

31 condition, it is clear they are not the cause. The cause is the 5 
herniated or protruding disc and the disc problem was caused by 
the work inJury In other words, the proximate cause of claimant's 
p:esent disability is his injury of September 27, 1976 
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f'IND I NGS OF FACT 

WHEREf'ORE , IT IS f'OUND: 

1. 
a r ising 

On Se ptembe r 27, 1976 claimant received an injury 
ou t o f and in t he cour se of his employment. 

2. Prio r to h is injury claimant su f fered an occasional 
backache, but nothing that ever caused him to miss work. 

3 . Claimant' s injury of September 27, 1976 caused a herniated 
or protrudi ng ~i s c at L5 - Sl. 

4 . Since his injur y claimant has suffered temporary aggravation: 
of hi3 injur y o f September 27, 1976. 

5. Cl a imant's present disability is the result of the 
he r niated or pr o t ruding disc he received on September 27, 1976 . 

6. Cl a imant continues to require medical treatment for his 
injury of Septembe r 27, 1976. 

7. · Cl a imant is c r edible. 

8. Cla imant is well mot ivated. 

CONCLUS IONS Of' LAW 

THEREFORE , IT IS CONCLUDED: 

Claimant has proven by a p r eponderance of the evidence that 
ther e is a causa l re l ationship between his injury of Septembe r 
27, 1976 and his pr esent disability. 

Claimant has p r oven by a preponderance of the evidence that 
the r e is a causal relationship between his injury and his need 
for medical treatment thereof . 

ORDER 

IT I S THEREFORE ORDERED that this matter be assigned foe 
hearing of the remaining issues herein. 

Costs a re taxed to the defendant. 

Signed and filed this 11 1-" day of December, 198 4 . 

~~£'<C~t £NE . ORT 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE TRE IOWA INDUSTRIAL COMMISSIONER 

MILTON DICKENSON, 
,...... ... .. -Claimant, 

File No. 661038 
vs . 

F. J l .E 
A p p E A L 

NOV 151984 
D E C I s I 0 N 

(Joint Exhibit 5) He is a high school graduate and is married 
with one child. (Transcript, pages 13-14) Claimant has taken 
business courses at a community college and has had three to 
four months of life underwriter's tca1n1ng. (Tc., pp. 14-15, 
19) Be has worked in general labor and engine assembly and also 
sold insurance for two years. Claimant has also sold cars at 
dealerships in Ohio and Iowa . (Tr. , pp. 18-23) In October of 
1978 claimant began working for defendant employer. He ~egan as 
a machine operator and was transferred to work as a stat1onacy 
test operator. His job was to record data on tractor engines 
for the Product Engineer1ng Center, a research and development 
division of defendant employer. (Tr., pp. 24-29) Claimant 
testified his duties included spray painting parts, eng1ne 
ma1ntenance and driving a forklift truck. (Tr ., pp. 29, 34-35) 
On January 20, 1981 claimant was in an engine monitoring room 
with other employees when an employee advised the group there 
was a leak in the corridor. (Tr., pp. 36-40) Claimant testified 
the cold room foe testing engines was next to where he was 
working, and there was always an ammonia smell in the 3rea . (Tr., 
p. 44) Claimant stated he opened a door to the corc1doc and was 
hit by fumes that burned his eyes and prevented breathing. (Tr., 
pp. 45-46) Claimant testified he and the other employees can 
outside and then claimant returned to help "Dale,• a maintenance 
man who wor,ed in the cold room where the ammonia was pumped. 
(Tr. , pp. 47 , 48-51) Claimant stated that he and Dale went 
outside and then returned to the building. Claimant turned on 
fans and opened doors, then returned to the pump room with Dale 
to clean up the spill. (Tr., pp. 53-56) Claimant testified h1s 
eyes were teary and his skin burned. He tried to take •a lot of 
short breaths.• (Tr., p. 56) Claimant test1fied he had been 
asked by Dale to help, and because he was familiar with the 
area, was asked to pull large fans out of the small "break" 
rooms and hook them up. (Tc., pp. 53-58) Claimant testified 
they were trying to keep the fumes away from the other wings o f 
the building. (Tr., p. 58) Claimant stated he was then told by 
the captain of the fire bcigude to go take a shower. (Tr ., pp. 
58-59) The shift supervisor's report 1ndicates that the leak 
occurred at appr oximately 5:45 p.m. and at approximately 6:30 
eight people, including claimant, took showers. At 7:30 ten 
people , including cla1mant, were examined in the medical department. 
Claimant and three other employees were sent to Schoitz Hospital 
foe examination. Claimant and another employee wer e admitted 
tor observation. (Joint Exhib1t 11) Claimant was treated at 
the hospital by James Cafaro, M.D., who reported on January 2C, 
1981: 

D 

This is a 28-year-old, Black male, involved in 
an industrial accident in which he was exposed to 
ammonia and gas fumes. He works in the eng1ne 
inspection pact of the John Deere Plant and apparently 
a pipe was being cleaned which carried ammonia gas 
as a refrigerant and began to lea~ ar.d he went over 

to help the maintenance man who was trying to 
repair the leak. He was exposed to f~~es foe about 
45 minutes. He had nasal and eye and throat 
irritation as well as some cough, chest tightness, 
some shortness of breath and some tingling in his 
legs. He is a nonsmoker foe about 1~ years and 
before that smoked about½ pac k a day. Re has no 
chronic lung problems and is in good health otherwise. 
His faimly history is negative. 

PAST HISTORY: Is 
med 1cal illnesses. 
no medicines. 

negative foe surgical or 
He has no allergies and takes 

JOHN DEERE PRODUCT 
ENGINEERING, 

,":IU f.'i!X!Sfabll. mts,'.ISS1~f71 
Employee, 
Self-Insured, 
Defendant. 

STATEMENT OF THE CASE 

Defendant appeals from a proposed ruling in review-reopening 
wherein claimant was awarded permanent partial disability 
benefits based upon a finding of an industrial disability of 60 
percent. The record on appeal consists of the transcript of the 
review-reopening proceeding; joint exhibits 1 through 11; the 
January 19, 1983 and August 24, 1983 depositions of Donald c. 
Zavala, M.D.; the deposition of Donald P. Schlueter, H.D.; the 
telephon1c depositions of Mark D'Amico, Barbara Miller, and 
Donald P. Schlueter, M.D.; and the briefs and filings of the 
part1es. 

Defendant further appeals from a nunc pro tune order of the 
deputy issued in response to applications for rehear :~g filed by 
both parties. 

ISSUES 

~efendant states the issues on appeal as: 

1. Whether there 1s causal connection ~etween claimant's 
impairment and exposure to ammonia. 

2. Whether the claimant has sustained a 45 percent functional 
impairment of the body as a whole, and whether the claimant has 
sustained a 60 percent industrial disability. 

3. Whether claimant is entitled to interest from July 10, 
1981. 

REVIEW OF THE EVIDENCE 

Claimant was 30 years old at the time of the hearing. 

REENT: There is conjunct1v1t1s. Nasal mucoa is 
slightly red and posterior pharynx is erythematous, 
with no drainage. Tympanic membranes are normal. 

IMPRESSION: Chemical conjunctivitis, secondary 
to ammonia exposure. (Joint Ex. 5) 

On January 24, 1981, Dr. Cafaro noted: 

Chest x-ray on the night of admission and the next 
morning were normal. Blood gases at the time of 
admission showed some mild hypoxem1a with p02 of 
65, pC02 39, pH 7.39. 

Dur1ng his hospitalization this gradually 
improved and on disharge his p02 was 84. Ris UA, 
CBC and ammonia levels were all normal. 

HOSPITAL COURSE: Be was given 2 gm of Solu-Medrol 
in tbe E:nergency Room and Cortisporin Drops .n his 
eyes. He was given supplemental oxygen. He 
improved fairly ~uickly, although on discharge r.e 
still complained of some mild 3hortness of breath, 
but his cough and upper airway irritation sycptoms 
were gone. Spirometry was done and ~as no:~al. 
(Joint Ex. 51 

Claimant testified he was discharged from the hospit31 after 
three days and returned to his regular ~ork duties some four . 
days later. (Tr., pp. 64-65 Re continued to work llntil ,;pr1.l 
or May of 1982 when he was replaced by an employee ~1th more 
se~1or1ty. (Tc., pp. 65-67) Claimant stated that d~ring this 
period of work he had to avoid fumes and dust in the air and j 
could no longer paint or stay around the engines wnen they #ere f6 
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I 
I running. ~e was ~b~e to continue recording information as his 

coo~ was air conditioned. (Tr., pp. 66 -6 7) During this time 
~laim~nt stated he suffere~ from ches t pains and shortness of 

r~at • . <!r •, p. 68) Claimant explained he had trouble breathing 
while dr1v1~g ~he forklift on cold, windy days. Br eathin was 
also more difficult on hot, humid da ys. (Tr., p . 70) Ing Jul 
0~ 1981, claimant was examined by Donald c. Zaval a MD y 
dire~tor of Pulm?nary Diagnostic Labs of the Unive;si t y.~f Iowa 
Hospitals and Clinics. (Joint Ex. 3) Dr . Zavala reported: 

I~PRESSION: Abnormal progress ive exercise 
~cy~le) te~t with a venti l a~ory response character
is~ ic ~ f sig~ificant restrictive lung disease! 
This d1agnos1s is further supported by the spicometric 
results and low lung volumes. The subject 15 at 
~east 501 disabled. Unfortunately the disabili t y 
i ~ permanent. He is capabl e of wa lking only 2 
miles per hour but possibly could do light work on 
an ~ssembly line. He must scrupulously avoid 
smoKe, fumes o r contaminated air. 

. Most likely Mr. Dickenson ' s lung disease is a 
direc t result of exposure to ammonia fumes on 
January 21, 1981 . A lung biopsy is not necessary 
to establish his diagnosis of pulmonary fib rosis 
secondary to chemical fumes. (Join t Ex. 4 ) 

Dr. Zavala retested claimant the following month and commented: 

This patient has a normal cardiovascular resoonse 
to exercise with normal pulse, BP and o~/pulse 
values. ~e di~ have an abnormally h1gh~frequency 
of ~r~ath1ng with a low Vt/V02 re l at ion. In 
~ddit1on, he had increased vo 2/ power output and 
l~creased ~e/~02. These data are consis t ent with a 
mild r7s tr1ct1v~ process, but the changes in Vt and 
breathing frequency are subject to patient control. 
Also,_these _dat~ do not suggest a significant 
func~1?nal impairment nor are they diagnostic o f a 
sign1f1cant restrictive defect. In addition he 
has markedly impr oved since his previous test. 

FINAL IMPRESSION: Markedly improved response to 
exercise. This pat ient may now part icipate in 
n? rmal activity. The r e are no job-related restri ~
t i ons except for avoidance of contaminated air. 
(Jo int Ex. 4 ) 

On March 30, _ 1982 Dr . Zavala again evaluated claimant and 
reported an impairment of 50 percent. or. Zavala noted, 

The patient r -:? turr ,,-,d to the University of Iowa 
Hospitals today for f?llow-up spirometry , arterial 
blood g~ses _and exercise physiology testing. He 
has an impairment of approximately SO\ due to 
~oderate~y severe pulmonary fibrosis. His condition 
1s re;ative l y stable. Please make an appointment 
for him to return to t he Pulmonary Lab within the 
next few weeks for a repeat spirometry arte rial 
blood gases, diffusion capacity (DLcoJ ' lung 
volumes (body b?x) and maximum volunta;y ventilation 
l MVV J. As we discuss on the telephone, Mr. Dickenson 
presents~ rather complicated problem where things 
n~ed sorting out . (Jo int Ex. 1) 

work:Jt~~r c!api:a~tdwas "hbumped" from ~is engine testing job, he 
r10 on t e assembly line but couldn ' t cont inue 

because of expos~re to glue fumes. (Tr., pp. 71-72) Claimant 

!~i!!!~i:~~il!i;~~!e!~~ m(~~~~n~_r;j)ir~~ ~~st~!k~~r~f~r~~~~!g1y 
a o r truck . Claimant stated he had no robl ems 

e;~ept when he ente red certa in wor k areas where the eneii:;.onment 
a ected his b~eathing. ~Tr., p. 74) In September of 1982, due 
todl~ck of seniority, claimant was laid off in a general cutback 
an as not been recalled. (Tr. , pp. 77, 90) 

In September 1982 claimant consulted Jose c. Aguiar Mo 
:~ e:~ i -no:e, throat specialist, who noted claimant's •iun; •• 
t~!ab;e!~fii n:"~o~~i~~ted th(;tinasal and chest ~ongestion aggravated 
1982 l i , ?n· 0 nt Ex. 7) Also 1n September of 
M. o.: Je~e~~~~t~sc~~~~~iop~y;~s_beinghfollowed by Richard v. Corton, 
1982: ician, w o reported on September 16, 

I g~ve him _a prescription for Secax 15 mg ( ,SOJ 
no ref ill l q1d, returned him to wor k and told him 
I wan t 7d to see him 1n a week. I t a lked with his 
superv i sor who indicated that Milton has been doing 
an exce ~lent job, has an excellent a tt itude has 
be~n doing_trucking which he likes, because'he 
enJ~ys having the air movement. The supervisor of 
Dept. 497 is awar e that there ace some pulmonary 
pollutants probably in the weld shop because one 
can see ha ze there, but Milton just apparently 
drives throu~h that area. The supervisor was not 
1~areh that Milton was having any problems medically· 

~t e had been on vacation last week and gone to ' 
Ch1cago_and complained about the air pollution 
there, _Jus~ as he had complained about the air 
pollution 1n Cleveland. (Joint Ex. 9) 

00 
In ~eptember of 1982 Dr. Corton indicated that there was 

g _d _evidence that claimant had a oermanent problem but recomme~ded 
waiting for an evaluation as "some · improvement can continue for 

as long as 2-3 years." (Joint Ex. 9) Dr. Corton notes that as 
of September 22, 1982 claimant was also seeing physicians at the 
family Practice Center. (Joint Ex. 9) 

In April and May of 1981 and November of 1982, claimant saw 
Michael L. Deters, M.D., an internist, who reported that claimant's 
breathing was incapacitated by exercise or activity. On January 
19, 1983 Dr . Deters stated: 

It would appear that his his t ory of problems is 
closely associated with his ammonia exposu:e and 
probably is secondary to this. The pulmonary 
function tests demonstrate typical restric:~ve lung 
disease and because thece is nothing else in his 
history to explain this, despite his normal chest 
x-ray, it certainly would appear that the onset 1s 
rel~ted and probably the cause of his respiratory 
dysfunc tion is his exposure ~o the ammonia. (Joint 
Ex. 9) 

Dr. Deters noted that cl a imant did not keep followup appoint
ments, and the doctor could not estimate the effectiveness of 
treatment. (Joint Ex. 9) 

In January of 1983 claimant underwent a fourth evaluation of 
his lung status at the University of Iowa Hospitals. A final 
diagnosis of moderately severe pulmonary fibrosis was established. 
Dr. Zavala recommended sedentary work and reported that claimant 
was not capable of performing sustained work above 3 to 3.5 METS . 
(Joint Ex. 2) Or. Zavala testified by deposition that as 
claimant's lung disease progressed, his vital capacity scores, a 
measurement of restrictive lung disease, changed from 44 percent 
of normal in July 1981 to 67 percent in August of 1981, 46 to 56 
percent i n March of 1982 and 41 percent in January of 1983. 
(Zavala Deposi tion 1, pp. 19-21) Dr. Zavala indicated that such 
.cores may vary between 5-10 percent depending on various 
factors including the cooperation of the patient, bu t that 
claimant's general trend was down from normal. (Zavala Dep. l, 
pp. 20-21) Dr. Zavala stated that lung capacity scores indicated 
stabillzation at 61 percent (Zavala Dep. l, p. 22) In repoct1ng 
diffusing capacity, the ability of oxygen to get to the blood, 
Dr. Zavala stated claimant's score was 75 percent of nor~al. 
under exercise, claimant's frequency of breathing increased tor 
a relatively small workl oad. (Zavala Dep. 1, pp. 24-26) Dr. Zavala 
exolained that a METS measurement is the amount of oxygen the 
boay consumes. At rest, the body consumes one MET. Walking 
three miles per hour is equal to 3 to 3.5 METS. Claimant is not 
capable of performing sustained work above 3 to 3.5 METS. Dr. 
Zavala testified that when claimant exercised at 4.2 METS of 
work, he exceeded his anaerobic threshold and h3d to be helped 
off the exercise bike. (Zavala oep . 1 , pp. 29-32) Dt. Zavala 
stated that claimant's lung disease was secondary to exposure to 
ammonia fumes. He estimated claimant's permanent disability to 
be 60 percent of the total body. (Zavala Cep. 1, p. 32) The 
doctor recommended restrictions against walking on level ground 
in excess of 3 m.p.h., mowing the lawn, working in the garden, 
and ca rrying sign1f1cant weight. (Zavala Oep. 1, pp. 32-33) De. 
Zavala stated he did not know what claimant's work duties 
entailed. (Zavala Oep. 1, p. 46 ) Dr. Zavala stated his determina
tion of 60 percent disability was a subjective estimate on his 
part and had to do with the claimant's disability in the industrial 
environment, as opposed to functional impairment. (Zavala Dep. 1, 
p. 48) Dr. Zavala stated that if an individual with claimant's 
physical condition had a job within his limitations and one he 
could do, his disability would be zero. (Zavala Dep. l, p. 48) 
or. Zavala does not use the AMA Guidelines for physical impairment 
but referred to guidelines of the American Lung Association and 
the .\merican Thoracic society. (Zavala Dep. 1, pp. 48- 50) He 
explained that on a pulmonary function ratings, an 80 percent of 
normal rating would fall within a range of normal. (Zav a1a ·oep. 1, 
pp. 58-59) 

Donald P. Schlueter, M.D., professor of med1c1ne and chief 
of ~edical Chest Service of Milwaukee County Medical Complex 
examined claimant on June 2, 1983. (Schlueter Dep. 1, pp. 3-7) 
or. Schlueter testified that chest x-rays of claimant on June 2, 
1983 were normal. Spirometric measurements of total lung 
capacity and volume, tests of lung diffusing capacity, and 
exe rcise studies were also performed. (Schlueter Dep. 1, pp. 16-
20) or. Schlueter reported the best result from claimant's 
spirometry indicated slight restrictive impa irment. Claimant's 
flow-volume curve showed no evidence of small airways obstruction, 
and a methacholine test measuring bronchoconstriction response 
to the cholinergic was negative, indicating normal airway 
react iv ity. (Schlueter Dep. 1, pp. 22-24) On treadmill exercise 
claimant was able to ~o 7.6 METS, which or. Schlueter explained 
was equivalent to wal~ing 5 m.p.h. on level ground and lifting 
weights up to 20 pounds. Dr. Schlueter s tated that cla~mant 
could not susta in a 7.6 METS level of activity for eight hours 
but could perform it for five minute periods. (Schlueter cep. l, 
pp. 29-33) Claimant would be able to do worK 1n factory assembly, 
cleanup, truck driving and test equipment monitorir.g. (Schlueter 
Dep. l, p. 31) Dr. Schlueter commented that inconsistencie~ in 
some testing results may have been due to less than maximum 
effort on the oart of claimant. The doctor concluded from the 
tests that clalmant had mild restrictive 'lent1latory impairment 
and decreased exercise tolerance following ammonia inhalation. 
(Sch lueter Oep . 1, pp. 40-41) Dr. Schlueter found no evidence 
of obstructive disease. (Schlueter Dep. 1, p. 56) Or. Schlueter 
stated that impair~ent ratings on pulmonary 1nJur.es offered by 
the AMA and the Canadian Medical Association ~ere classified 
ac~ord1ng to zero, minimal, slight, moderate and severe, and 
percentage had to oe assigned from the physician's experience. 
or. Schlueter used guidelines of the AMA 3nd the American 
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Thoracic Society in classifying claimant's 1mpa1rment as mild. 
Be determined an impairment of 25 percent. (Schlueter oep. l, 
pp. 57-58) o r. Schlueter testified that it was an unusual 
response t o ammonia exposure for a patient to get better and 
then get worse. (Schlueter Oep. 1, p. 111 l 

In a second deposition, or. Zavala testified that he had 
reviewed the testing results of or. Schlueter and believed or. 
Schlueter's method o f evaluating blood gas would mask the 
disability and invalidate the results. Or. Zavala stated he 
believed blood had not been drawn by or. Schlueter during the 
period o f exercise. (Zavala Oep. 2, of August 24 , 1983) or. 
Schlueter testified in a second deposition that his method 1n 
drawing blood samples during exercise was by means of a perma
nently f i xed catheter and that samples were drawn during and 
after the exercise period. (Schlueter Dep. o f October 14, 1983, 
pp. 15-16 ) 

Barbara Hiller , superv isor of the pulmonary physiology l~b 
at H!lwaukee County Medical Complex testified by telephone that 
she performed t he t ests on cl a i mant during exercise and that 
blood was drawn during the exercise period by means of a catheter 
in the artery. (Hil l er Oep., pp . 4-8 ) Ms. Hi ller stated that 
claimant was f urthe r mon itored during exercise by means of 
electrodes for an EKG , a blood pre ssu re cuff, and a mouthpiece 
for breathing. Ms . Hiller testified she remembered cl a imant's 
test bec ause she had worked hard on the spirometry tests to get 
some duplication. She believed claima nt was • goofing off." 
(Hiller Oep. , pp. 7-12) HS. Hiller stated that claimant was 
breathing at 64 respirations per minute during the last t wo 
minutes of the exercise test, which was extremely fast. At the 
end of the exercise he returned t o resting level within t wo 
minutes. ( Hi ller oep., pp. 13-16) 

Hark D'Amico, a respiratory therap ist with ~ilwauKee County 
Med ica l Complex, testified by telephone that one of his duties 
1s to maintain t wo reservoi r breathing bags during exe rcise 
tests. (D' Amico Oep., pp. 3-5) Hr . D'Amico stated he rememoered 
claimant and that blood was drawn during the course of the 
treadmill exercising. (D' A!n ico Oep., pp. 4-5) 

Claimant testified that before the work injury he had no 
physical limitations. Re followed a morning exercise program of 
exercise, weight lifting and r unning. (Tr., p. 36-37) He 
stated that he can no longer run and becomes short of breath and 
dizzy when he tries. Claiman t testified he gets chest pains 
when he walks on level ground for one-half mile. He 1s able to 
go up two flights of steps to his spart111ent and must catch his 
breath before proceeding up the third flight. (Tr., pp. 77-79) 
Be has problems play ing wi th his daughter and begins gagging 
when he is ar ound fum es of any kind. (Tr., p. 80) ~ psychological 
evaluation prepared by Melville Finkelstein, Ph.D., on ~arch 24 , 
1982 i ndicates that claimant is concerned about the state of his 
health and 1s sub)ect to depression. (Joint Ex. 81 Tax records 
indicate cl a imant earned $19,289.0 4 i~ 1980; $21,597. 43 1n 1981: 
and $18,122 in 1982 while employed by defendant. (Jo1nt Ex. 10) 

George A. Draine t estified he was working dt PEC on January 
28, 1981 and was on his break time talking with claimant and 
others when the leak occurred. The witness stated the gas was 
noticed a round S:3S p.m. (Tr., pp. 147-1 49) Hr. Dr3ine rec?unted 
rushing to the outs ide af ter the group was told of the ammonia 
leak. He recalled s ee1ng claimant one-half hour later by the 
air tanks helping Hr. Wilson. Hr. Draine stated he left again 
because the ammon ia smell was too bad to stay. (Tr., pp. 149-457) 

Toni L. Dickenson, wife of claimant, test1fied that before 
the inJu ry c laimant had been athl et ic and had a morning routine 
o f exerc ise. (Tr ., pp. 160- 162) She stated that she has never 
seen cla imant smoke. (Tr., p. 162) Hrs. Dickenson testified 
that now cl a i mant has to stop and rest when he vacuums the 
f loors a nd washes his car. He also has trouble carrying h1s 
daughter and doesn't play with her as much. (Tr., pp. 166•168) 
Hrs. Dickenson stated that she had to keep the air conditioning 
going and that claimant had shortness of breath in warm, humid 
rooms. (Tr., pp. 166-170) She stated that claimant uses 
prescr ibed nasal sprays to help his breathing . (Tr. , p. 171) 

oale Wilson testi fied he wor ked as a m3intenance man in the 
cold room at the time of the ammonia leak. (Tr., p. 173) Hr. 
Wilson stated he was involved in shutting off the valve and in 
the cleanup of the ammoni a at the site of the leak, but wa s not 
assisted by claimant . Hr . Wi lson testified he dumped the 
ammonia outside with the help of another employee . Both men 
wore air packs whi le pe rforming these duties. (Tr., pp. 179-189) 
Hr. Wilson did not reca ll seeing claimant in the acea of the 
leak. (Tr., P· 191) 

Al c. Shindelar, shift supervisor of the test plant, testifiad 
that he became aware of the leak around S:45 p.m. (Tr., p. 21~) 
He helped Dale Wilson get the air pack on to go to the lea~ sit• 
to shut of f the valve, and then ~ent foe hPlp. He did not see 
claimant in the area a t that time. He did recall see1~~ claimant 
in the hall several minutes later, opening doors. ~r. Shlndelac 
$tsted he did not put on breathing protection equipment. The 
higl) concentrat ion of ammonia persisted for 10-15 min·Jtes and 
then dissipated down the hall after the valve was shut off. (Tr., 
pp. 217-221) Hr. Shindelar testified he had asked claimant to 
turn on the overhead fans in the bay. (Tr., p. 235) 

A memorandum of agreement filed on February 23, 1981 indicates 
cl1imant has been paid nine days of disab1l1ty benetit, based on 
gross weekly earnings of $437.00. 

Claimant ' s pet1tion for review-reopening was f1led on August 
19, 1982. Proof of ser~1ce upon the defendant wa s f1led on 
Aug.1st 26, 1982. 

APPLICABLE LA",1 

rhe claimant has the burden of provin; by a pr eponder ance of 
the evidence that the injury of January 20, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 0. 80118· 236 Iowa 296, 1a N.W.2d 607 (1945). A 
possibility is 1nsu icient; a probability ~s necessary. 
Burt v. John Deere Waterloo Tractor ~orks, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
w1 ch1n the domain o f expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of expects need not be 
couched 1n definite, positive or unequivocal language. Sondag v. 
ferris Hardware, 220 N. W.2d 903 ()owa 197 4 ). However, the 
expert opinion may be accepted or reJected, in whole or in part, 
by the trier of fact. Id. a t 907. further, the weight to be 
given to such an opinion1s for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and otner surrounding circumstances. 8od1sh, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial d1sabil1ty 
was defined in Diederich v. Tri-City Ra1lwat Co., 219 Iowa ~ai, 
593, 258 N.W. 899, 902 (1935) as follows: It is therefore 
pliLn that the legislature intended the term 'disability' to 
mean 'industrial d1sab1lity' or loss of earning capacity and not 
a mere 'functional disability' to be computed 1n the terms of 
percentages of the total physical Jnd mental ab1l1ty of a norma l 
man.• 

Functional disability is an element to be considered 1r. 
determ1n1ng industrial disability -h.~h 1s the reduction ot 
earning capacity, but consideration ~ust also be given to the 
injured employee's age, education, qual1f1cations, experience 
and inability to engage 1n employment for which he is fitted. 
Olson v. Goodyear Service Stores, 255 lowa 1112, 1121, 125 N.W.2~ 
251, 257 (196)). 

Iowa Code section 85.JO provides: 

Compensation payments shall be made each week 
~•1inn1nq on the •leventh day after l~e r,Jury , and 
each week thereafter during the period for which 
c~mpensation ls payable, and 1f not paid when due, 
there shall be add ed to the weekly compensation 
payments, interest at the rate provided in section 
535.3 for court Judgments and decrees. 

Interes t from the date of maturity 1s added to wee~ly 
compensation payments. The date of maturity can not be deter~1ned 
until claimant applies for additional compensation payments or a 
determination is made thereof. Bousfield v. Sisters of Mercy, 
249 Iowa 64, 86 N.W.2d 109 (1957). 

ANALYSIS 

Defend ant 's first issue on appeal questions whether a causal 
connection has been shown between claimant's industrial inJury 
and his disability. Defendant argues that claimant was not 
exposed to ammonia long enough to have warranted his present 
impairment. 

The record contains conflicting testimony as to the time tne 
ammonia leak occurred and the subsequent actions of various 
employees as efforts we re made to stop the leak and clear the 
air 1n the affected area. The testimony of Hr. Draine and ~r. 
Shindelar does place claimant in an area of ammonia concentration 
a(tec other empl oyees had left the building. The report of the 
shift supervisor establishes that ot the ten workers exposed to 
fumes sufficient to require medical examination at the plant, 
only claiman t and another employee were admitted to the hospital. 
At that time, the treating doctor noted that claimant had been 
exposed to ammonia fumes and had nasal and throat 1rr1tat1on, 
some cough and some sho rtness of br eath. Claimant remained 1n 
the hosoital for three days and after another four days, returned 
to his regul ar duties. In July 1981, claimant was evaluated by 
oc. Zavala who reported findings of r~strictive lung disease, 
moderate and stable, and throughout 1982 and 1983, claimant 
continued to consult various doctors for his pulmonary condition. 
ors. Zavala, Deters and Schleuter have all reported claimant's 
lung complaints as being causally related to his inhalation of 
ammonia fumes. 

Prior to the industrial injury claimant fol.owed a daily 
program of exercise and running. There 1s no evidence that he 
suffered from pulmonary complaints or that his work act1vit1es 
were in any way restricted by breat~ing d1ff1cult1es. Following 
the January 20, 1981 injury, claimant's personal act1vit1es wer e 
curtailed and, at work, he had to avoid air containing dust and 
fumes. When he was bumped from his data recording job, he was 318 
unable to perform the strenuous tasks of the assembly line and 
rPquired a transfer to forklift operation. In contesting the 
c,usal relationship between injury and disab i lity, defendant has 
neither argued other causal factors nor presented evidence wnich 
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suggests other producing causes. 
finding that the January 20, 1981 
to claimant's disability. 

The record strongly supports a 
incident is causally related 

Defendant's second issue on appeal disputes the degree of 
functional impairment and industr i al disability found by the 
deputy. Dr . Zavala has reported claimant's disability as 60 
percent of the total body and Dr. Schluet~r determined an 
impairmen• of 25 percent. In reviewing the testimony of the 
doctors concerning their determinations, it is fo und that Dr . 
Zavala arrived at his rating by considering the disability 
~ith in the industrial environment, as opposed to a determination 
of physical or functional im2airment. Dr. Zavala i~dicated that 
by this method of determination, an individual with claimant's 
physical condition doing a job within his physical limitations 
would have a disability of zero. Dr. Zavala does not use the 
AMA guidelines for evaluating permanent impairment, and his 
yardstick for measurement appears to be highly subjective. His 
determination is problematical in t wo respects: it does not 
indicate a rating of functional or physical impairment, and it 
includes unspecified industrial considerations . As the AMA 
Guide to Evaluation of Impairment points out, it is important 
for the physician to distinguish between those recommendations 
and conclusions of a medical nature for which the physician is 
responsible, and those of a nonclinical nature which lead beyond 
the domain of medical expertise . The finding of functional 
impairment is within the realm of the physician; a finding of 
industrial disability, based on physical, social and economic 
factors, is reserved to this agency. 

There has been much discussion by the parties of the possi
bility of error in the conclusions of ors. Zavala and Schlueter. 
Without addressing these specific arguments, it is found that 
the conclusions of Dr. Schlueter appear to be based on valid 
testing procedures and his impairment rating of 25 percent wil l 
be used as the measure of functional impairment . 

Factors considered in determining industrial disability 
include the employee's medical condition prior to the inJury, 
after the injury, and present condition; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the injury, after the inJury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivat ion, and 
functional impairment as a result of the inJury and inability 
because of the injury to engage in employment foe which the 
employee is fitted. Loss of earnings caused by a job t ransfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectivelv in 
arriving at the determination of the degree of industrlal 
disab1lity. 

There are no weighting guidelines that a re indicated foe 
each of the factors to be considered. There ace no guidelines 
which give, foe example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent: work experienc e - thirty percent, etc. Neither 
is a rating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham v. 
Firestone Tire & Rubber Company, II Iowa Industrial Commissioner 
Report 39 (1981); Enstrom v. Iowa Public Services Company , II 
Iowa Industrial Commissioner Report 142 (1981); Webb v. Lovejoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

Claimant is 30 years old and a high school graduate. He has 
had special training in life underwriting and has taken business 
courses at a community college. His past work experience 
includes sales and machine testing. As a result of his inhalation 
of ammonia fUllles, claimant has restricted pulmonary function and 
cannot sustain vigorous activity. Re encounters breathin9 
difficulties when exposed to dust, chemical fumes, and climate 
extremes. Following his industrial injury, claimant worked for 
a year and a half as a data recorder and forklift driver before 
being laid off, not as a consequence of his disability, but due 
to a ge~ecal lay-off. Be was able to perform sedentary tasks in 
an air conditioned environment and could tolerate minimal 
exposure to adverse conditions while driving the forklift. Dr. 
Zavala has reported that claimant is not capable of sustaining 
activity in excess of 3 to 3.5 METS, which is equivalent to 
walking at three miles an hour. Dr. Schlueter found that 
claimant could perform activity up to 7.6 METS foe short periods 
of time, which is equivalent to walking five miles pee hour, and 
reported that assembly work, cleanup and truck driving would be 
within claimant's physical capabilities. 

Although claimant's work injury has produced limitations on 
his ab ility to engage in strenuous work activities, claimant's 
previous jobs have not generally involved vigorous physical 
labor, and he has a nlllllber of skills wh ich may be applied to 
work situations, such as sales and driving, which ace within his 
physical capabilities. The impact of claimant's impairment 
seems to strike hardest at claimant's personal fitness activities 
and at the setting in which he can seek employment. Clearly, he 
is precluded from outdoor work or indoor environments whic~ 
expose him to air contaminants. The range of job opportunities 
for which he may hope to successfully compete has thus been 

narrowed, and his earning potential nas been accordingly diminished. 
In view of the foregoing considerations, it is found that 
claimant has incurred an industrial disability of 40 percent. 

Defendant's third issue on appeal concerns the date from 
which interest should be compu~ed and was the subject of a nunc 
pro tune order filed by the deputy on January 23, 1984. In his 
proposed decision, the deputy determined that payment of permanent 
partial disability benefits together with the statutory interest 
thereon, would commence on June 6, 1983, the date of Dr. Schlueter's 
report to defendant. Subsequent to the filing by both parties 
for reconsideration of the decision, the deputy amended the 
award to commence payment and interest on July 10, 1981, the 
date of first examination and report by Dr. Zavala. Defendant 
has appealed the January 23, 1984 order and, since it addresses 
the third issue raised on appeal, the order will be reviewed in 
conjunction with this decision. 

Defendant argues that interest should be computed from the 
date of the review-reopening decision, December 19, 1983. 
Defendant points out that because claimant's entitlement to 
additional benefits was in dispute and since the extent of 
disability and payments due were unknown to defendant until the 
claim was adjudicated, interest should not commence until it was 
determined that claimant has sustained his burden of proving his 
claim. 

There are two major Iowa cases dealing with interest : Bousfield, 
249 Iowa 64, 86 N.W.2d 109, and Farmers Elevator Co ., Kingsley v. 
Manning, 286 N.W.2d 174 (1979). In an arbitration proceeding, 
Farmers Elevator Co., Kingsley, applies; in review-reopening, as 
here, Bousfield is applicable • Bousfield stands for the 
proposition that interest should commence on that date when the 
injured worker applied for additional benefits or a determination 
was made thereof. 

Claimant's entitlement to permanent partial disability 
benefits is based upon a finding of industrial disability. The 
deputy ' s amended award found that payments should commence on 
the date of Dr. Zavala's first report of permanent impairment. 
Had claimant's disability been such that a medical assignment of 
impairment could constitute the sole basis of the award, as with 
a sched~led member disability, determination of benefits due 
prior to adjudication might have been possible. But here, 
industrial consideration involved not only functional impairment 
but loss of employment opportunity as well. At the time of 
claimant's application for benefits in August 1982, he was still 
fully employed by defendant. Claimant was not laid off until 
September of 1982. Therefore, a tho r ough analysis of the 
in1ustcial factors was not possible until all the evidence had 
been submitted. Permanent partial disability payments and the 
3Ccompanying interest thereon will commence as of the date of 
the proposed decision, December 19, 1983 

FINDINGS OF FACT 

1. Claimant sustained a work injury by ammonia inhalation 
on January 20, 1981. 

2. Claimant was admitted to the hospital for three d9ys 
following the injury. 

3. Claimant returned to his regular duties after seven days. 

4. Claimant was paid nine days of disability compensation. 

s. Claimant continued to experience breathing difficulties 
and consulted numerous doctors over the next two years. 

6. Claimant had no previous history of pulmonary problems 
or work restrictions prior to the industrial injury. 

7. Claimant's pulmonary impairment is causally related to 
the work injury of January 20, 1981. 

8. Claimant has a functional impairment of 25 percent. 

9. Claimant is married and has one child. 

10. Claimant is 30 years old and has a high school education. 

11. Claimant has had additional training in business and 
insurance sales. 

12. Claimant's previous employment has included sales, test 
data recording, and forklift driving. 

13. Claimant worked at his regular duties and as a forklift 
driver for one and a half years following his injury. 

14. Claimant was laid off in a general plant cutback in 
September of 1982. 

15. Claimant is able to perform work duties of 3 to 3.5 
METS, equivalent to walking three miles an hour, with short 
periods of activity up to 7.6 METS. 

16. Claimant must avoid extreme climate conditions and 
exposure to chemical fumes and dust. 

17. Claimant is able to perform duties in driving, cleanup 

319 and equipment monitoring. 

18. Claimant can not do work requiring s trenuous labor. 
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19. Claimant 's ability to compete for work and his earnings 

potential have been diminished as a result of his disability. 

20. Claimant's gross weekly earnings were $437.00 with three 
exemptions. 

21. Claimant's rate of compensation is $258.29 per week. 

CONCLUSIONS OF LAW 

WHEREFORE, it is found: 

That claimant has sustained his burden of showing that his 
permanent partial disability is causally related to his work 
injury of January 20, 1981. 

That as a result of claimant's industrial injury, he has an 
industrial disability of forty percent (40\ ). 

That permanent partial di~ability payments and interest 
thereon will commence on December 19, 1983. 

THEREFORE, the decision of the deputy is affirmed in part 
and modified in part. The nunc pro tune order of January 23, 
1984 is hereby vacated. The expert witness fee in the amount of 
three hundred dollars ($300) for two deposition of Donald 
Zaval3, M.O., which was awarded in the proposed decision has not 
been contested on appeal. Said expert witness fee award is 
hereby incorporated into this decision. 

ORDER 

THEREFORE, it is ordered: 

That defendant pay unto c laimant ?e rmanent partial disability 
benefits at the rate of two hundred fifty-eight and 29/ 100 
dollars ($258.29) per week for an additional one hundred ninety
eight and five seventbs (198 5/7) weeks. 

That defendant pay the accrued amount in a lump sum. 

That defendant pay interest pursuant to Iowa Code section 85.30 
comJt1encing on August 26, 1982. 

That defendant pay costs pursuant to Industrial Commis~ioner 
Rule 500-4.33, including an expert witness fee in the amount of 
three hundred dollars ($300) for two depositions of Donald 
Zavala, M.O. 

That defendant file a final report within ninety ( 90 ) day~. 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

MILTON DICKENSON, 

Claimant, 

BEFORE THE IO ... \ INDUSTRIAL CO-'IMISSIONER 

CL IFfORD DODO, 

vs. 

OSCAR "IA YER FOODS CORPORATION, 

Employer, 
Sel f-Insure:l, 
~fendant. 

INTROOUCTIO~ 

File No. 724)78 

DECISION 

-... ... . . ; .. •· .. ..... . 

This matter came on for hearing 3t the Scott County Courthouse 
in Davenport, Iowa, on December 23, 198) 1t which ti.me the case 
was fully submitted. 

A review of the commissioner's file reveals an employees 
first repoct·of injury was filed on !1arch 14, 1983. Tne record 
consists of the testimony of the claimant; the depositions of 
Joh, d. Sunderbruch, M.O., 93cry L. Fischer, ~.o., and Irwin T. Barnett 
~.D.; clai:nant's exhibits l through 20; and dafendant's exhibits ' 
A and 9. 

ISSUES 

The issues for resolution are: 

l. Wheth~r claimant SUSt3ined 3l\ tnJ Ur: arisi,g ~Jt of and 
1n the course of his e:n9loy-nent. 

2. Whether there lS 1 C1US31 ,:onne: t: ion b~ t ,..,~'?n th•? lOJUC/ 
"\:'l :l t~~ :lisabi.lity. 

J. The nature anJ ~xtent ?f '.lisab1lity. 

4. The payment of :ertain .ne:l1c<1l '.!x9·.nses. 

5. ilhether claimant gave statutory notice pursuant to 
section 85.23, Code of Iowa. 

6. Whether claimant's action is barred by the statute of 
li111t3tions. 

STATEMENT OF THE EVIDENCE 

vs. 

File No. 661038 

N U N C 

P R 0 F-i L E- [ 

Cl:iimant , age 46, testified that on January 1, 1982 he was 
married and was the father of two 11inoc cni13ren. He had been 
employed by defendant since September 1959. He has 3n eigh th 
gcade education. Claimant testified that 3S a part of his 
e11ploym ent at Oscar Mayer he was required to take a preemploy
ment physic3l. Claimant testified that he was closer operator 
and that the movements required in perfor11in9 this job required 
a·lot of movement of ~is 3cms to ~he left. Claimant tes tified 
that there were a lot of flaws i:i the lin~ 3nd that he was 
require:l to perform the movements 1800 ti11es 3 day. Claimant 
testified chat when the line broke Jo•..m :'le h1d to :lo 3 ;reat 
:le3l of lifting. 

JOHN DEERE PRODUCT 
ENGINEERING, 

Employer, 
Self-Insured, 
Defendant. 

T U N C 

0 R D E R 

NOV 211984 

IOWA lllllJSTRIAL QJA!.M~JOIII 

The appeal decision filed in this matter on November 15 
1984 c?ntains an omission in the Findings of Fact and a scrivene r 's 
error in the first and third paragraphs of the order. 

The Findings of Pact is hereby amended to include Finding No 
22, which states: • 

22. Permanent partial disability payments and the interest 
thereon will ~ommence as of the date of the proposed decision in 
review-reopening. 

The Order should state and is henceforth amended to read: 

THEREFORE, it is ordered: 

That defendant pay unto claimant permanent partial disability 
benefits at the rate of two hundred fifty-eight and 29/100 
collars ($258.29) per week fo r an additional t wo hundred (200) 
weeks. 

That defendant pay the accrued amount in a lump sum . 

That defendant pay interest pursuant to Iowa Code section 85.30 
commencing on December 19, 1983. 

That def~ndant pay costs pursuant to Industrial Commissioner 
Rule 500-4.33, including an expect witness fee in the amount of 
three hundred dollars ( $300 ) for two depositions of Donald 
Zavala, M.O. 

That defendant file a final report within ninety (90) days. 

Signed and filed this 'l / • 

Claimant testifie:l that in July 1981 :ie h3d 3 great :leal of 
dif ficulty with his right :irm in that he coJl:l not lift it. He 
had to use his left ac11 to move his right ac11. 

Claimant saw John H. Sunderbcuch, ~. o ., the company doctor 
who gave cla imant an inJection 3n:l sent cl31mant t o Mer cy 
Hospital. Claim3nt returned to woe< in November 1981 and was on 
light duty. He had had some physical ther1py treatment at the 
hospital. Dr. Sunderbruch had submitted an illness and accident 
disability report dated October 12, 1981. Dr. Sunderbruch had 
referred claimant to Byron R. Rovine, 11.0. 

Dr. Rovine thought that cla imant ha:l 3 s~vere right sub
:leltoid bursitis with cont iguous areas of muscle sp:1sm. 

Claimant's light :luty Job w1s c?nfinej to cleaning a large 
c3twalk which had been covered wi th bri,e. Claimant would clean 
the catwalk by t3king an emery cloth in or'.ler to clean the rails 
and posts. Claimant testified th3t he 11or<~d five hours a day 
at this endeavor an:l that a lot of shouljer 3nd arm movement was 
required. Claimant was required to iet a fi~e gallon bucket and 
carry it up two flights of stairs in or:lec to wipe cabinets. 
~laimant had t o change the water i:, t:'le buc~?t three tim~s a :lay. 
:l1imant testified tnat ~e ,ad to du110 boxes 1nd lift about 
thirty poun:ls in this end?3V?C . Cl3i;ant ~~stifie:l he wor<e:l 
until Januar y 8, 1982 an:l stop9ed b-ec1us-e ne ,133 l3id off. He 
was experiencing ri":}ht shoul:ler gai,. ~e c1lle:l Dr. 5un:lerbrucn 
~n:l saw him on January 11, 1982 lnJ ns ::-:pl1i.,in:i of ri;iht 
3nould'?r pain. 

Clauuant made an appoint:uent wi ch R. Pesenmey?C, 'I. O. Or . 
.,,,sen11eyec' s examination sho•,1ed t!u: :laim3nt was ha·1ing :lis
;onfort with motion of the right shoul:l~r, o~t t~at there was no 
e~ijence of atrophy or other defor111ty of•,~ shoulder :uuscles. 
;,°'!en or. Pesenmeyer saw cla imant lgli" _n Ft?bCJary ~. 1982 
:ll1mant was complaining of pain in t~e rig~t nip 1nd thigh. 
Clain1nt continue:l ~o trelt ,1it~ or. Fes'?nm!?yer and Or. Pesenmeyer 
ceferred r.l3imant to tha ~niversity ?f Io,1~ for :onsult3tion . 
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Claimant was seen at the university in Apr il 1992 and the 
university recommended that c laimant was scheduled for a discectomy 
at the L5-Sl level on the right. Cl a imant testifie~ that the 
oain he was having was similar to tne back pr o blem he had in 
i969 and 1970 when he was treated by Leo Miltner, M.D., an 
orthopedic surgeon. Claimant testified that he '.lid not have the 
ooeration as recommended by the physi~ians at Io wa City since he 
was afraid he would never walk aga in. 

On November 24, 1982 claimant saw ? . J. Crowley, :~. D,, f or 
the purposes of receiving an evaluation _ fo r Jisabi lity be~efits . 
Dr. Crowley diagnosed claimant's condi tion as a ruptured inter
vertebral disc of L3-L4 and probabl y C4 ~nd CS . Dr. Crowley 
indicated that claimant had a lumbar 3pinal surgery_and probably 
cervical spinal surgery and thought that claimant might not be 
able to toler ate manual labor again. 

On January 26, 1983 claimant was examined by John E. SinninJ, 
Jr., ~.D., who testified that ~laimant h~d a _sho~lder pcoble~ 
which was manifested by some limited motion 1n his shoulder 1n 
splinting and protecting of that motion. ~here was an absent 
ankle jerk, but no significant sci~tic~ or atrophy. Range ? f 
motion was fairly good . !,ow back impairment was rated at five 
to ten percent. He did not feel that cl aimant was totally 
:iisabled for purposes of the Osca~ Maye~ :lisability plan. Dr : Sinning 
noted that claimant had been in his office in June 1978 at which 
time he took part in a YMCA rehabilitation program. X-rays of 
the lumbar spine were normal. Disc heights were thought to be 
equal and at the end of his letter Dr. Sinni ng indicated that 
the hern ia ted disc had resolved. 

Claimant was seen by Barry Lake Fischer, M.o., on 11.f?ril 7, 
1933. Or. Fischer practices medici ne in Chicago. Phys~cal 
•xamination revealed dec reased,. range of motion of the right arm 
;t the shoulder. Measurement~of the right uppe r arm and left 
upper arm are equal. Examination of the lower bac k revealed a 
right lumbosacral and P.aravet~ebral te~derness and s~asm t? 
palpation and pressure. The spasm ra:liated co tr.e cight _side 
'.!own the posterior aspect of the c ighc l e'J. The7e was right 
side sciatic radiation with spasm. De. Fischer indica t ed that 
the c laimant has sustained a repetitive trauma to the right . 
~houl dec and l ower back a s a result of woe~. He also testifieJ 
that claimant had residual myos itis of the muscul ature of the 
right shoulder. Decreased range of motion at the right arm at 
t he shoulder was also observed. He thought claimant had right 
lumbosacral disease and narrowin3 of the l~mbosac:al d~sc ~p~ce. 
At that time De. Fischer estimated permanent partial disability 
at 25 percent of the right arm and 35 per ce nt of the right leg. 

Claimant was a lso examined by Irwin T. Barnett, M.D., on 
April 7, 1983. Dr. Barnett practices in C'1ic:igo . He Lnd icated 
that claiman t had a f l1tt 0 ,tng of the oarabol1c ~urve :, ~'1° 

lumbar spine reg ion whic~ is inhddicati·~~ oisc~~o~i~o~o~a~:c~njury 
diseaso He thought claimant a resi ua . 
with biiateral sciatic root irritation secondary to~ di~~ the 

tholo . Re also thought that c laimant had nar~owing 

~ffth l~bar 1d~scys~~c~h:n~igr~~i~~~;1d~;_
3 

t~f~h~~;~~ec!~~mant 
lig.amentous nJur . 

1 
~tr mity 35 

had a 65 percent loss of use of the c~ght ~w1~ ~erc!n t l;ss of 
percent loss of the left lower extremity 3~ . • 
the right upper extremity "on an ihdus tr 1a. basts. 

Leo J Mi' ltno• M D , oxamined ;l · i:nant o n May 5, 1983. _ 1Hde 
• - • ' · • • - · , H t de ta 1 e had examined and treated claimant 1n l9o9 . . e we~ ~ a 

26 ~eport (exhibit 15). He i ndicated that claima~~atal6a ercent of 
pe rc ent impairment of the

1
body .as ai~h~~! ~~!por ary an~ related 

the disability would reso ve sine~ . ~ 's 
to the shoulders. TI\erefo re, he tndica ~ed t~~tl;~ai~~~t ~iltn-e r 
impairment was ten percent of the body as 3 • 0 - . bl o 
indicated that the.claiman ~ appeared to ~~~eth~~n!~;e1~di~ated 
emotional over~ay. _ tDhr~ :~~~~~~ c =r~~~ ~ower spine wh ich r 2 laxed by muscle tension in 
considerably upon distraction. 

Clai·mant indicated he is unable to hunt since he is unable 
· · h ho ldor He indicate'.! to walk and bear weight in his rig ts u - . ocks and 

that his wife assists him in p~tting o~ h1stsh1!s a~: !tated 
he cannot raise his arm over his shoul er a a • t 
that he is unable to d r ive very far and must stop to res 
period ically. 

. . . d · ted that h is shoulder On cross-examination, c laimant in i~a tod that he had 
oroblem showed up in 1981, but that claimant no -
previous s~oulder problemsdin 1980 iati~~;~ w~l:i~~~tted by 
chiropractic t reatments an rnanipu_ . . · n nis 
testi f ied that in 1980 he ~issed time because of P3 ~nJ~iy 

1981 right shoulder. Claimant te~tified th~t :n ~~~~c~~ed chat he . 
he missed time foe his sora oack. Cl aim~nt h sought chiropractic 
'1ad bac k problems in 1969 an::l 1970 and tat e Ho was ~lso 
treatment in the early 1960's for back pr~~:e~;78 o;obl~m 
off in 19 71 , 1972, 1975, 1976 and 1978. - ciaimant 
appears to be related to the neck and shoui;~~·when he had a 
te stified that he expec1en,;ed numbne~s in . . ht foot. He 
sensation much like heat on t~e outs ide o~oni~h~~gwhen '1e 
took treatments in 1978. ~la;m~;;S t~=t~;~-~ot pain-free and was 
returned to work at the en ° 

1 1979 
laimant hurt his back 

able to do the Job, howev~c. ~ c · · ht shoulder pain. 
shoveling and also later in tha. ~ear h~d r~!in which developed 
Cl l imant placed particular Jmphas~sdo~ .- ~=lf as a person who did 
in October 1979. Cla iman~ escri : im , t up wlth it as long 
not like to give ~n to pain ~n~dt~~=~ :~epiork o f cleaning of 
as possible. Clai mant teSt i i. · - ondition 
the brine was in itself an aggravation of ni~ c · 

De . Sun::lerbruch testified that c l aimant's problems were 
essentially caused by employment. Dr. Sun:le rbr uch w:is actively 
involve~ in much of the treatment of this =ase and appeared to 
d i sagree with counsel with re~ar::l to certain matters associated 
to the substance of the medicati on given the claimant , and also 
objected strenuously to the form of the questions purported by 
counsel for the claimant. 

Dr. Barnett, an orthopedic surgeon, examined claimant on 
April 7, 1983 and concluded that ::laimant ha::l a 55 percent loss 
to the right leg, and 35 percent loss to the left l eg, and a 15 
percent loss of the right arm. He indicated that loss was as a 
result of the injury which occurred in July 1981 (deposition, p. 
Dr. Barnett testified that x- rays indicated that claimant had a 
degenerative spondylolisthesis of the l o w back. he also observed 
a flattening of the lardosis of the l o wer 3pine. 

or. Fischer testified that claimant' s condit i on was causally 
related to the injury in ques tion . He testified that :laimant's 
upper arm and low back probl ems were caused by his employment 
and the permanent partial disability was 25 percent of the right 
arm and JS percent of the right leg. 

APPLICABLE LAw 

1. Sections 85. 3, 85. 20 and 85. 71, Code of Io.-1a, confer 
jurisd iction on this agency and workers' compensation cases . 

2. Section 85.26 ( 1) states: 

~n original proceeding for benefits under this 
c hapter o r chapter SSA, 85B, or 86, shall not be 
maintained in any contested case unless the proceeding 
is commenced wi thin t wo year s from the date of the 
occurrence o f the inj ury for which benefits are 
claimed or, if weekly co~pensation be,~fits are 
paid under section 86.lJ, within thre? years from 
the date o f the l3st payment of .-1eekly compensation 
benefits. 

3. Section 8 5. 23, Code of Iowa, states: 

Unless the employer or his representative shall 
have actual knowledge of the occurrence of an 
injury received within ninety days from the date of 
the occurrence of the injury, or unless the employee 
or someone on hi s behalf or a deoendent or so~aone 
on his behalf shall give noti ce t hereof to the 
employer within ninety days from che date o f the 
occurrence of the injury , no compensat !on shall be 
'l'lowed, 

4. Claimant has the burden of proving by a preponderance of 
the ev idence that he received an injury on January a, 1982 which 
arose out of and in t he course of his ~mployment. McDowell v. 
Town of Clarksvill e, 241 N.W.2d 904 (Iow3 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 15 4 N.W. 2d 12a (1967). 

s. The c laimant has the burden of proving by a preponderance 
o f the evidence that the injury of January 8, 1982 is causally 
related to the disability on wh ich he now bases his claim. 
llodish v. Fischer, Inc., 257 Iowa 516, 133 N. ll.2d 867 (1965) . 
Lindahl v. L. 0. Boggs, 236 Iowa 29<;, 18 N.ll,2d 607 (1945) , I\ 
possibility is insufficient; a probability is necessary. 
9urt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question o f ca usal connection is essentially 
within t:he domain o f expert testimony. Bradshaw v. Iowa 'lethodist 
Hosoital, 251 Iowa 375,101 N.W.2:i 167 (1960). 

6. Toe supreme court of Iowa in Almquist v. Shenandoah 
Nurserieii , 218 Iowa 72 4, 731-32, 254 N.W . 35, 38 ( 1934 J, dis
cussed the defini t ion of personal i njury in wor kers' compen
sation cases as follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensat ion Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal injury 
includes a disease resulting f r om an 1nJury .•.. The 
result of changes i n the human bo:iy incident t o the 
general processe s o f nature do not amount to a 
personal injury. TI\ is must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard wor~. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings 3bout 
impairment of health or the total or ?artial 
incapacity of the functions of the hum3n body. 

A personal injury, contemplated by t~e Workmen's 
Compensation Law, obviously means ~n inJury to the 
body, the impairment of heal t h, or 3 '.!ise:ise, not 
e xcluded by the act, whi ch comes about, not through 
the natural building up an:i tearin~ down of the 
human body, but because o f a traumatic or other 
hurt or damage to the heal th or body ~fan employee. 
(Citations omi t ted.) The injury to the human body 
here contemplated must be something, ~~ether an 
~ccident or not, that acts extraneously to the 
natural processes of nature, and thereoy impairs 
th.: health, overcomes, inJures , interrupts, o r 32f 
destroys some function of the body, or ot~erwise 



damages o r i njures a part or all of the body. 

7. Functional disab ility is an element to be considered in 
determining industrial disabi lity which 1s the reduction of 
earning capacity, but consider a t ion must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for wh ich he 1s fitted . Olson 
v. Goodlear Service Stores, 255 Iowa 1112, 112 1, 125 N.W.2d 25[, 
257 (1 9 3). 

a. Section 85 . 34 (1), Cod e of row3, provides for the payment 
of statutory heal ing period in cases of permanent p-:irt13l 
disability. 

9. Section 85.27, Code of Iowa, provides for the paymen t of 
medical expenses to in jured employees. 

ANAL 'iS IS 

B3sed on the foregoing principles, it is found that claiman t 
sustained an injury arising out o f and in the course o f his 
employment which culminated in his missing work in January 1982. 
Statu tory notice was in the meaning of the Code and filing of 
the orig inal notice and petition was had . Therefore, claimant 
has prevailed on the statute of limitations and notice issues. 

Claimant has al so sustained his burd en of proof *ith regard 
to the issue of arising out of and 1n the course of his employ
ment. 1t appears that all physicians indicate there was a 
direct causal connection between the employment and claiman t's 
problems and this is adopted by me as part of this jecision. 
The c~usal connection was made and claimant mus t therefore 
prevail. 

The basic question to be resol'led is the amount of permanent 
partia l disability had by the claimant. The funct i ona l im;>air
ment is but a small matter to be considered in the determination 
of that industrial disability. The physicians testified to 
var ying percentages of disability and themselves indicated that 
the percentages given might vary fr om day to d ay. This is 
perhaps but one reason that functional impairment is not the 
sole guide o f the disability, but merely 3 factor to be included 
in the determination of ind ustrial disability. 

Claimant is 46 years old and has been employed by Oscar 
Mayer foe t he ma jor portion of his adult working life. He has 
an eighth grade education and no appacant specialized training 
in any field other than manual labor. Considering the el~~ents 
of industrial disability, theref~re, it is found that claimant 
sustained a 35 percent disability t o the body as a whole for 
1ndustr1al purpos'?s as a result of his iniurv of Jl\nuac v 8. 1987 

The matter o f healing period must now be addressed. Although 
claimant prayed for healing period to conclude i n November 193), 
the record indicates that c laimant's active treatment ended at 
an ear lier time. 'nle exam ina tions by Des. Barnett and Fischer 
were just that--examinations. A reading of the record indicates 
that the fLrst firm evaluation of cl3imant's cond ition occurred 
on January 26, 198). This examination was made by Or. Sinning. 
'nle record reveals that claimant :nissed work from January 9, 
1982 and reached maximum medical cecupecation on January 26, 
1983, a period o f 54 5/7 weeks. He3ling period will be awarded 
foe that period o f time. 

FINDINGS OP P.-.CT 

l. Claimant was employed by Osc ac Hay~c in July 1981. 

2. Claimant hurt his right shoulder whil e wock1ng in July 
19 81. 

3. 'nlereafter , claimant started having low back problems in 
additi?n to the shoulder problems. 

4 . 'nlese back and shoulder problems resulted in c laimant 
seeking medical attention and S2 4. 40 is due St. Luke's and S58.00 
due Heccy Bospital for secv1ces rendered. These charges are 
fair and reasonable. 

5. Claimant sustained per~anent partial disab il ity to the 
body as a whole as a result of the July 1981 inJury. 

6. Cl aimant is disabled to the extent of thicty-five 
percent (35\ ) of the body as a whole because of the July 1981 
inJury. 

7. Claimant was disaoled from wor<ing because of the inJucy 
com.~encing January 9, 1982. 

8. Claimant has not retuc"lej to "°'". 
9. Claimant reached :nax i::ium :-eciical rec Jper1tion on J3nuary 

:6, 1983. 

10. The parties stipul3ted that the rate ?f co:npensat1on is 
t\olO hundred focty-one and 15 /100 dollacs (S2~1.15 J . 

CQIC UJS IONS Of !.:\,i 

l. This agency h3s 1urisd1::t1on of the pacties and the 
subJect matter. 

2. Cla iaant was e~ployed by d~:e"ldant 1n July 1981. 

J. Claimant sustained an in j ur y arising out of and in the 
cour se o f his emplo yment in July 1981, wh ich commenced in his 
missing time starting in January 1982. 

4. Claimant will be awarded fifty-four and f ive-sevenths 
(54 5/7) weeks o f healing period compensation at the age o f two 
hundred forty-one and 15/100 dollars ( $241.15 ) per week. 

5. Defendant will be ordered to pay med ical expenses 
totaling eighty-two and 40 /100 dollars ($ 84.40 ) unto claimant . 

ORDER 

IT IS TREREPORE ORDERED that defendant pay unto claimant 
fifty-four and five-sevenths ( 54 5/7) weeks of healing period 
compensation at the rate of two hundred forty-one and 15/100 
dol lars ( $241.15 ) per week. 

IT IS FURTHER ORDERED that defendant pay unto cl a imant one 
hundred seventy-five ( 175) weeks of permanent partial disability 
compensation at the rate of two hundred forty-one and 15/100 
dollars ($2 41 .15) per week. 

IT IS FURTHER ORDERED that a efendant reimburse claimant 
e i ghty-two and 40/100 dollars ( $82.40) for medical expenses. 

costs of the proceeding ace taxed against defendant pursuant 
to Industrial Commissionec Rule 500-4. 33 . 

Interest will accrue on this awacd pursuant to section 85.JO, 
Code of Iowa, from the date payments became.due. 

Defendants ace to file a final report upon payment of this 
award. -~ Signed and filed this .j ::lay of November, 1984. 

H. BAUER 
INDUSTRIAL C~HISSIONER 

BEFORE TRE IOWA INDUSTRIAL ~~~MISSIONER .. 
RONALD DODSON, 

Claimant, 
File No. 711201 

vs. 
R E V I E " -

R E 0 p E N I N G 
IOWA STATE PENITENTIARY, 

Employer, 
o E C I S I O N 

and 

STATE Of IOWA, 

: 

F 1 LED 
OCl 12'004 Insurance Carrier, 

Defendants. 
ICTtlA IHOUSTRIAl COMMISSIOHUI 

This is a proceeding 10 review-reopening brought by Ronald 
Dodson, claimant , against Iowa State Penitentiary , employer, and 
the State of Iowa, defendants, to cecover additional benefits 
under the Iowa workers ' Compensat ion Act for an injury arising 
out of and in the course o f his employment on July 8, 1982. It 
came on for hearing on September 20, 1984 at the Henry County 
c ourthouse in Mount Pleasant , Iowa. It wa s considered fully 
submitted at that time. 

The record in this matter consists of claimant's exhibit l, 
a aeries o f medical records; c la imant's exh1b1t 2, a series of 
medical records, defendants' exhibit A, the deposition of Arnold 
a. Menezes , M.O. ; defendants' exhibit B, a treatment cef~sal 
form dated July 11, 1982; defendants ' exhibit C, a letter from 
Kevin R. Kopesky, M.D. , and Carl J. Graf. •1.0., date::! S~pte!'"ber_ 
1, 1982; and defendants' exhibit o, ~ series of notes 1nd 
r~ports fcom the University of Iowa. 

ISSUES 

The issues in this ~atter ace wh~tner ~, not thece is 1 

causa l relationship between cla1mant'J 1njucy and any j{s5~1lity 
he .,0 v may suf fer and whethec or not clai0ant 1s e~t1tle::l to 
tempora r y total, healing period oc per~3nent part131 d1sao1ll:y 
benefits. 

STAT~~ENT or TRE CASE 

Claimant was not pcesent lt the he5r1~g. 
,ppeared for hi=. 
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Medical cecords show claimant was seen the emergency coom on 
July 8, 1982 ~nd was sent to Iowa City. 

Arnold B. Menezes, M.D. , associate professor of neurosurgery, 
repocted claimant was admitted to the neurosurgery service on 
July 8, 1982 at which time he gave a histQry of a fall of 15 to 
10 feet from a roof whi le he was painting and of landing on his 
back on a steel pipe. Re claimed to have had immediate back 
pain and decreased sensation in his legs. Cl aimant gave a 
history of asthma and cenal stones and of a previous hospital
ization for paralysis in the lower extremities. 

On examination there was a decrease in voluntary function 
and strength in the muscles of the hips, knees, ankles and feet. 
Claimant claimed decreased sensation to light touch and pin 
prick. X-rays showed no evidence of fcactures or dislocations. 
There was some straightening of the lumbar spine. 

Claimant was treated with medication and bedrest. 
out of the hospital against medical adv ice on July 11, 
that same date he refused admission to the ward at the 

He signed 
1982. On 
penitentiary. 

Claimant was seen again on July 12 complaining of continued 
low and mid back pain and hematuria. Impressions at that time 
were of a paraspinous soft tissue ruptuce/ spasm and possible 
renal contusion. A urological consult failed to implicate 
renal causes foe the low back pain as an excretory urogram was 
normal . Straight leg raising was positive on the right at 30 
degrees. Cla imant had paraspinal muscle spasm as well. Claimant 's 
pain was determined to be musculoskeletal in or igin. 

On July 12, 1982 Ors. Kevin R. Kopesky, M.O., and Menezes 
wrote that claimant should return to the clinic on an as needed 
basis. 

On July 30, 1982 claimant complained o f a headache and of 
tingling in his right arm and leg. Claimant was unable to grasp 
wit~ his right hand and he could not tell dull from sharp on the 
right side. lie underwent some jerking of his body wh ich appeared 
to the nurse to be deliberate. 

In a letter dated September 1, 1982, Ors. Kopesky and Carl J. 
Graf , M.O., wrote that appr,cximately three days after claimant's 
discharge he felt numbness in his right lower extremity to the 
ankle level and an inability to move his foot in any direction. 
Claimant denied significant pain in his back or changes in the 
left lower extremity. Examination produced no back pain to 
percussion. There was normal strength in the left lower extremity 
and normal strength and sensation throughout. Cl aimant's gait 
demonstrated an exaggerated flaccid foot gait with no use of his 
quadriceps to pull the foot up and place it down. Sensory 
examination was nonreproducable. 

Claimant was thought to have a functional deficit rathec 
than any sor~of nerve impairment. rreatment was conse rvative 
and it was suggested claimant have electromyography of his right 
lower extremity. Note was made of the presence of an ankle jerk 
and that there was no atrophy of the quadriceps or soleus 
muscles. 

On July 19, 1983 claimant was issued a cane for 90 days. 

On October 3, 1983 claimant was seen with complaints of 
occasional blackouts, headaches and back pain. Claiman t gave a 
history of hitting his head as well as his back in his fall in 
July.of 1982. On examination there was a slight break away 
tendency in the right lowec extremity. An electroencephalogram 
and a CT scan were both within normal limits. Electromyography 
and nerve conduction studies we re normal. Claimant had lumbosacra: 
tenderness and limited range of motion. Straight leg raising 
was positive at 75 degrees on the right and claimant was observed 
to walk in a stooped position. Sensation was normal •. 

Francis M. Walker, M.D., and Tony Ritslaar, M.O., gave 
impressions of chronic low back pain, mixed tension and vascular 
headaches and transient episodes of loss of consciousness o f 
uncertain etiology. Medication, phys1cal therapy and bedrest 
were prescribed. Claimant was seen in follow-up on November 22, 
1983 at which time straight leg raising was positive at 40 
degrees on the right. There •,1ere no sensory o·r motor deficits. 
Reflexes were symmetrical and plantar responses were flexor. 
Claiman , was given low back exercises and medication. Continued 
conservative treatment was suggested. 

APPLICABLE LAW ANO ANALYSIS 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of July 8, 1982 is causally related 
to the disability on which he now bases his claim. Bodish v. 
Fischer, Inc., 25 7 Iowa 516, 133 N.W.2d 867 (1965). L1ndahl v. 
L. 0. Bor~s, 236 Iowa 296, 18 N.W.2d 607 (1 945 ) . A possibili ty 
is insuf 1cient1 a probability 1s necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 N.w.2d 732 {l955). The 
question of causal connection is essentially w1thin the domain 
o f expert testimony. 9radshaw v. Iowa Methodist liosp1tal, 251 
Iowa 375, 101 N.W.2d 167 ( 1960 ). 

An award of benefits c annot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant's employment. An award can be sustained if the causal 
connection is not only possible, but fairly probable . Nellis v. 
Quealy, 237 Iowa 507, 21 N.W.2d 584 (19 46 ). Questions of causal 
connec tion are essentially with in the domain of expert testimony. 
Bradshaw, 251 Iowa 375, 101 N.W.2d 167. However, expert medical 
evidence must be considered w1th all other ev1dence intr oduced 

bearing on the causal connection . 
732. The opinion of experts need 
positive or unequivocal language. 
220 N.W . 2d 903 (Iowa 1974 ) . 

Burt, 247 Iowa 691, 73 N.W.2d 
notbe couched in definite, 

Sondag v. Ferris Hardware, 

Iowa Code section 85.59 provides in pertinent part: 

For the purposes of this section, the term • inmate" 
includes a person confined in a reformatory, state 
penitentiary, release center, or other state oenal 
or correctional institution while that oerson·works 
in connection with the maintenance of the institution 
or in an industry maintained therein or while on 
detail to perform services on a public works 
project. 

If an inmate is permanently incapacitated ?Y 
injury in the performance of his or her work in 
connection with the maintenance of the institution 
or in an industry maintained therein or while on 
detail to perform services on a public works 
project, the inmate shall be awarded only such 
benefits as are provided in section 85.27 and 
section 85.34, subsections 2 and 3. The weekly 
rate for such permanent disability shall be equal 
to sixty-six and two-thirds percent of the state 
average weekly wage paid employees as determined by 
the Iowa department of job service under the 
provisions of section 96.3 and in effect at the 
time of the injury. 

Weekly compensation benefits under this section 
~ay be determined prior to the inmate's release 
from the institution, but payment of benefits to an 
inmate shall commence as of the time of the inmate's 
release from the institution either upon parole qr 
final discharge. 

_As claimant failed to appear there is no lay testimony in 
this matter. Neither is there medical evidence at this point to 
show claimant 's entitlement to any benefits. At the time of his 
emergency admission, he reported striking his back only. Re 
specifically denied striking any other part of his body. There 
is not sufficient evidence in the record to award either permanent 
partial or permanent total disability. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That on July 8, 1982 as claimant was painting a roof he fell 
landing on his back on a pipe. 

That claimant complained of pain in his back and both legs. ,_ 

That x-rays at the time of claimant's fall showed no evidence 
of fracture or dislocation in his back. 

That claimant was treated with medication and bedrest. 

That after his fall claimant made complaints of blackouts, headaches and back pain . 

That in October of 1983 an electroencephalogram, CT scan, 
electromyog raphy and nerve conduction studies were normal. 

That at the time of claimant's last medical evaluation in 
November of 1983 continued cons ervative treatment was suggested. 

CONCLUSION OF LAW 

THEREFORE, IT IS CONCLUDED: 

That cl aimant has fa iled to prove by a preponderance of the 
evidence that his injury of July 8, 1982 · is a cause of any disability he now may suffer. 

ORDER 

TBEREFORE, IT IS ORDERED: 

That claimant take nothing from these proceedings. 

That defendants pay costs pursuant to Industrial Commissioner Rule 500-4.33. 

Signed and filed this /:V day of October, 1984. 
' 

JUDI RANN HIGGS 
O~y INDUSTRIAL COMMISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMMISS IONER 

ERN IE L. FOGLE, 

Claiman t, 

vs. 

DIXON' S WHOLELALE ueATS INC ., ., ' ., 
employer, 

and 

BITUMINOUS I NSURANCE COMPANIES,: 

Insurance Ca rrier, 
Defendants. 

INTRODUCTION 

File No. 7378j2 

A R B I l R A l I O N 

D E C I S I O N 

~ ! L ~ D 
•l Cr. ) 1 i.:.'J4 

Th i s 1s a proceeding 1n arb1trat1on brought by Ernie L. Fogle 
~ga1nst Dixon ' s Wholesale Meats and Bituminous Insurance companies. 
Claimant alleges that he sustained an i nJury to his back on 
Februa r y 11, 1983 ~hile _l1ft1ng boxes of meat and seeks compensation 
for permanent partial 01sab1l1ty. 

The hea~ing commenced on November 14 , 198 4 at 9:00 a.m. in 
the Indus t rial Comm1ss1oner 's Offi ce in Des Moines, rowa. l'he 
case was considered fully submitted U?On conclusion of the 
hearing. 

rhe record in this proceeding consi~ts of the testimonies of 
Ernie L. Fogle, Myrtle Fogle and Robert T. Carlson. The recoru 
also contains claimant's exhibits 1 2 ano 4 ano detendants ' 
exhibits 1, 2, 3, S and 6. ' 

ISSUES 

The issues presented by the parties at time of the nearing 
ace whether cla~ant sustained ~n 1nJury aris ing out of and in 
the course o f h is employment; whether there exists a causal 
connection between the alleged inJury and any disability fro~ 
which Cla iman t may suffer; a determination o f the nature ano 
extent o f any disability which claimant may have as a result of 
the alleged 1nJury ano a oetermination or his entitl :ment to 
oener1ts for permanent partial d1sabil1ty. 

It was stipulated that, in the event of an a wa rd, claimant's 
rate of compensation would be $175.10 per week, that the date 
for converting compensation payments from healing period to 
permanent partial disability is July 1, 1983 1n that any entitlement 
to healing period benefits arising prior to July 1, 1983 has 
been fully pa10. It was also stipulated that defenoants ' nave 
paid all of claimant ' s medical expenses and that no c laim 1s 
made for further healing period benefits or medical expenses 
unoer section 85.27 of the code. 

REVIEW OF EVIDENCE 

Ernie L. Fogle testified that he is 62 years of age five 
feet five inches tall and 160 pounds in weight. Claimant stateo 
that his wire is Mrytle Fogle and that h1s five ch ildren are out 
of his home. 

Cla imant testified that he was born and raised in Jetfecson, 
Iowa where he went to school through the tenth grade but was 
focceo to drop out in order to help support the family. He 
deniea receiving any other formal training but did obtain a GED 
1n about 1960. 

Cl aimant testit1ed that he was released tcom the Navy 1n 
19 45 after having served approximately three years. He then 
worked as a meat cutter in Panora, Iowa until 1965. He had 
operated his own shop 1n Panora tcom 1960 until 1965 a t wh ich 
time i1re damage to the building in which he was locateo forced 
him to end the bus1ness. Claimant characterized his business as 
profitable and stated that his ear nings from self empl oyment 
were more than what he could have earned working as someone's 
employee. Cl aimant stated that he had worked for Dixon's 
approximately ten years and held no othec employment during that 
t1me. 

Claimant testified that Dixon's wnolesale Meats Inc. cuts 
anj sells meat to res taurants and hospitals on a wholesale basis. 
He stated that his job duties included unloading beef from 
trucks which delivered it to the business premise0 as well as 
cutting, grinding and packaging meat. He stateu that a normal 
work day began by obta1n1n3 an order ana then obta1n1ng meat 
from the cooler and cutting it up. He stateo that oucing the 
early years of his employment beef came 1n "on the rail" 1n 
quarters wh icb took about one and one half hours to unloao. 
During recent times bee f has c~~~ 1n cardboard boxes we1ghlruJ 
approximatel y SO to 60 pounds each. Claimant stated that the 
business included the handling of poultry ano pork as well as 
beef. He stated that tne number of employees ranged from as 
many as 15 to as few as eight or nine and that when he was 
employed 1n 1983 there were seven meat cutters who performed 
work s1m1lac to his . He stateo tnat Dixon 's haa a seniority 
system and that he was secono from the top of the sen1oc1ty 11st. 

Claimant stated that on February 11, 1983 he was l1ft1 n3 
boxes of beef to fill an order and that ~hen he turned, his back 
went out. Be described the sensation as like an electric shock 
o r knife and stated that pain went across his back and down his 
legs . He stated that he Just stood there and he!a onto the cart 
wh1cn he was using and that 1n approximately five minutes the 
pain subsided somewhat. he stated that he was alone 1n tbe 
cooler at the time it happened but that a coemployee, Lacey 
Yakel, came into the coole r shortly attec it had nappened and 
tnat claimant related the inc i dent to n1m. Claimant stateo that 
when the pain subsided he pushed the c art out to his meat block 
and that he proceeded to cut it. Claimant test1f1ea tnat the 
1nJury occurred at approximately 10:30 a.m. and that February 11, 
1983 was a Friday. He Stated that he cont1nueo to work until 
the end of the work oay although he was experiencing d1ff1culty 
1n doing so. Cla1man~ test1f1ed that he also reported t he 
1nJuc y to Vic Leinen on the day that it happened and that Leinen 
was an appropriate person to receive such a report. Be statea 
that Robert Carlson was out of town at the time the inJucy 
occurred. 

Claimant testified he was not able to see his doctor, 
Lawrence Staples, M.D., until the following Monday, February 14. 
He sta tev t hat Dr. Staples e xamined n1m and sent him to have 
x-rays. Claiman t stated that x-cays were taken on Tuesday the 
lStn, and that ne again saw Dr. Staples on the 15th. Claimant 
stated that he was referred tow. C. Koenig, Jr., M.D., ~ho 
?laced him on a program of physical therapy which continued tor 
appr oximately four months. Claimant stated that the physical 
therapy nelpea at times. Claimant stated that at the ena of the 
the rapy he again returned to De. Staples who in turn retecred 
him to Ronald K. Bunten, M. D. Claimant stated that he was 
e xam ined by De. Bunten on one occasion ano then returned to De. 
Staples foe the remainder of h1s treatment. Claimant stateo 
that De. Staples had oeen his family doctor since 19~9. 

Cla imant testified that n1s prior meo1cal history was 
gener ally uncemarKaole except foe an appende~tomy 1n 1947, 
hernia surgery 1n 1963 or 1964 and h19h blood pressure which 1s 
currently controlled by medication. Be stated that he had seen 
a chiropractor 1n approximately 1~50 foe problems which lasted 
approximately a week. 

Claiman t testified that when released by De. Koenig there 
nao been little 1mprove~~nt an~ that he continued to experience 
pain and aggravation in his low back and hips. He stated that 
he has not impr oved subsequently. Claiman t testified that prior 
to the inJury he operated an antique repair shop in his garage. 
He stated that he bought, sold and cepa1reo antiques. Part of 
the work was done foe other 1ndiv1duals. He stated that ne made 
no substantial income from the antique operation but that he had 
~,a~ned to expand it after retirement. He stated that his back 

now prevents h1m fcom doing the antique work. 

Claimant test1f1ed that he owneo three rental ~roperties 
which he de scribed as three bedroom single family dwellings. He 
stated that each had a value 1n the range of $55,000 to $~0,000. 
Claimant stated that prior to the 1nJury he performed all tne 
maintenance on the properties himself but that the inJury 
rendered him unaole to ao the bending, lifting ano cl1mb1ng 
necessary to properly maintain them. He stated that sucn has 
prompted him to sell the properties. He stated two have been 
sold but he is still rent i ng the third and hires someone to 
perform the maintenance work. On cross-examination cla i mant 
stated tnat the f i rst property was sold for S32,000 in February, 
1983 before he ceased working. He stated tnat another was sold 
in April, 1984 . He stated that both properties were sold on 
contract and that the monthly payments from the contracts ace 
~nly slightly higher than what he had previously received as 
cent fr om the properties. Claimant test1f1ed that he useo the 
down payment monies to pay o ff debts. 

Claimant test1f1ed that he applied for social security when 
he reach age 62 and that he now receives retirement benef i ts of 
$478.00 pee month. 

Claimant testified that while working at Dixon's he wa s 
covered by a union contract. He stated that he typically worked 
40 hours per week and earned $8.20 per hour. He stated that 10 
1981 he too k a voluntary reouct1on 1n hours at his employee's 
request at a t1me when business was slow. He stated t hat in 
1982 he had worked on nearly a full-time basis for the entire 
yeac. He stateo defendants' exh1b1t l was entered into as, 
result of negotiations 1n order to accomplish the employee's 
request foe reouced hours but allowed clal.Jllant to retain his Job 
security. Claimant stated that he desired to work on his rental 
property and that the part-time agreement was also beneficial to 
n1m. 

Claimant testified that he hao not seriously discussed 
retiring with n1s employee or co- wor Kers and stated tnat he may 
maoe casual co1Ql1lents cegaco1n9 1 t. 

Cl aimant test1t1ed that he haa olanneo to take a two wee< 
vacation to v1s1t his daughther 1n Nortolk, V1cg1nia commenc1~3 
1mmed1ately atter Friday, February 11, 1983. He stated that the 
vacation was delayed as a result of tne medical cace he rece1ved 
and that he did not 1eave unt11 tne end of the first week. He 
stated that while on the trip his wife J10 most of the dr1v1ng, 
that they stopped tcequently and t hat he experienced a 9ceat 
deal of discomfort. He stated when they reacheo Chicago they 
neacly decided to return home. 324 

Claimant testified that on h1s return fcom the vacation ne 
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returned to work and met with Robert Carlson. He stated that 
thereafter he worked a day or two oft and on and that he may 
have worked foe a day or so in Maren. He stated that he woulo 
not d1spute the days of work which were shown in his employer's 
records. Claimant stated that after the vacat i on tne first oay 
back to work was March l or 2 and that Robert Carlson was aware 
o r his inJury prior to that time. Cla1mant denied 91vin9 
Ca rlson the document whico was entered into evidence as detendants' 
exhiblt 2. 

Cla1mant test1fied that when he was released trom medical 
care by or. Koenig he aga1n discussea his employment situat~on 
with Carlson. He stated that Carlson told him that 1t woulo be 
necessary to hire two laborers to perform cia1mant's l1tt1ng if 
he were to put claimant back to work. Claimant stateo that he 
01d not tell Car l son that he would not be returning to week but 
he d1d agree that he told Carlson that he couldn ' t perform his 
usual work and that 1f he were to have been reemployed it would 
have been necessary t o create a light Job foe him. Claiman t 
testif1ed that work at Dixon's involved stanoing oc walking tor 
the ent1re day e xcept toe breaks. He stated that he coula not 
now perform n1s old Job. Claimant test1f1ea that he applied toe 
and received unemployment benet1ts. 

Cla1mant test1 f1ed that he has sought employment at every 
grocery store, t 1re shop and other places he thought he could 
tind work. He filled out an appl1cat1on at a wall paper store 
but #as not hired. 

Claimant test1f1ea that restr1ct1ons on his act1v1ties have 
been imposed by ors. Koenig and Bunten. He stated t ha t he can 
l1tt as much as ten pounds but not over 20 pounds. He stated 
that he has tried to perform the act1vit1es that he formerly 
perto rmed but that he cannot and that such causes pa1n. Cla1mant 
test1f1ed that he 1s no lon9er able to perform maintenance 
around the house or yard work as ne formerly had done. He 
stat~d that he does vacuum and tnat he ~an do the dishes 1f he 
does not try to ao them all at one time. He stated tnat he can 
dri~e approximately 25 miles but that he lets his wife do the 
extended driving. 

Claimant testified that he can walk a mi le out that after 
the first one quarter mile he e xperiences pain and that at the 
end of the mile he 1s in misery. 

Cla i mant test1fied that he 3leeps w1th a board under his 
mattress and with a p1llow or blanket under his knees as such is 
tne only way he can get comfortable. He stated that at night he 
gets up three oc four times and turns frequently, all due to 
back discomfort. He stated that he must get up slowly trom 
chairs and that he can only stand for approx imately five minut~s 
wLthout moving around. Claimant test1f1eo that to oend ?Yer nP 
nas to squat and go down on one knee. He stated that he can 
reach out 1n front of hLmself but that he can not reach and lift. 
He stated that he cannot twist. He stated that his wife ties 
his shoes. 

Claimant test1f1ed that he was the union steward a~ Dixon's. 
He stated that he had received no d1scipl 1nary action d1cectea 
aga i nst him and that he had not ceceiv~d any complaints of his 
work performance. Claimant aen1ed woc~1ng strictly as a poultry 
cutte r 1n the last two or three years that he worked at Di xon's 
but statea that he had cut poultry aurin9 a period of two or 
three years which enaed approximately two years betoce his . 
1nJury. He stated that he sometimes read the scale when =eet 
quarters were received but denied tbat he had pecrormed a lessee 
amount ot the general unloading and lifting than any of the 
other employees. He stated tnat tne days he was off work 1n 
January and February 1n 19&3 were du~ to his part-time contract 
and t11at business was slow at that time. 

Cla1mant denied making any back complaints to or. Staples 
pc1oc to the time of the alleged inJucy. He stated that he dld 
not know of any preexisting condition involving his back. He 
stated that he LS not presently rece1v1ng physical therapy or 
under medical care for his back. He stated that the only 
prescription med1c1ne he receives 1s that for his blood pressure 
problem. 

Claimant denied having any memory of an incident of running 
across a street in oecemoer, 1983 while carrying a gas can. He 
stateo that such an event was, possible, however. 

Claimant testified that at the time he discussed cetucn1ng 
to work «1th Carlson that· he gave him the aocument which has 
b~en received into evidence as exhibits. when called on 
rebuttal claimant testLfied tnat he was released from medical 
care at the end of June, 19a3 and that 1t was on oc about July 3, 
1)83 wnen he discussed hLS return to woe~ «1th Carlson. 

Myrtle Fogle test1fLed that she 1s claimant's w1f~. sne 
st~teo that prior to the time ot cne allege~ inJury ~e ~as very 
active and not one to sit 1n the nouse and watcn telev1s1on. 
She stated that on occasion he playeu ball, tennis and went 
s wimming. She stated that 10 ma1ntain1ng the rental properties 
he per formed 1ntec1oc and extec1oc pa1nt1ng, wallpapering and 
roofing. She stated tnat ne had p~ctocmed some carpentry «ock. 

~rs. Fogle related that they had acquired the properties tor 
purposes ot a retirement income and tnat they haa made no plans 
foe her or clal.lllant to take an early retirement. She statea 
that tne properties were solo because claimant was un·~le to 
care tor them any 1ongec and conf1:ned that the contract sale 
payments were little more than what nad been formerly received 

tcom cent. 

Mes. Fogle contirmed that she now performs the yard work 
which claimant formerly had done. She stated tnat he does minor 
things 1n the house such as light dusting but that he can no 
longer carry clothes to the basement for laundry oc move furniture. 
sne confirmed his t estimony concerning his sleep1ng arrangements 
anu stated that he did not nave those problems prior to the time 
of inJury. 

Mes. Fogle testified that claimant has undergone a chanye 1n 
h1s attitude. She stated that he was formerly kind and spoke no 
sharp words towards her. She stated that he made no prior 
complaints of bacK problems and that his only pr i or physical 
co,opla1nts involved his high blood pressure. She stated that 
she attributes the change 1n his attituue to his back pcoole~ 
and stated that she feels that his pain affects his d 1spos1t1on. 
She related that she helped him put on his pants on the morning 
of the hearing. 

Robert T. Carlson testified that he is the pces1oent of 
Dixon's Wholesale Meats Inc. He stateo that claimant was one of 
seven oc eight meat cutters normally employed by the company. 
He stated that all meat cutters work on beef but one person does 
mostly poultry work and that another does mostly pock chops. He 
stated that during the last four years of claimant ' s employment 
that claimant had worked primarily cutting poultr y and a1c1ng 
steaks. He stated that dicing steaks was the easiest Job in the 
plant. He stated that claimant had been given the eas i er joos 
due to his age. He stated that tne truc k drivers unload the 
boxed beet and that cla1mant has not unloaded beet carcasses toe 
years. 

Carlson testified that whil e the provisions of tne part-time 
employment agreement were be1ng negotiated claimant had maoe 
statements indicating that he intended to ret1re 1n the near 
futur e. He stated that claimant had inaicated a desire to cut 
oack the amount of his work hours and that the pact-time agreement 
was reached as a result thereof. On cross-exam1natLon he agreed 
that the part-time agreement was also beneficial to the business. 
Carlson stated that he always got along well with claimant even 
tnough claimant was the un1on steward. 

Carlson stated that exhibit 6 was a summary of the days when 
claimant had and had not worked during 1983. He stated that the 
days claimant did not work 1n January and February, 1983 were 1n 
compliance with the three day woe~ schedule wh1ch had been 
followed as a result of the pact- t1me employment agreement. He 
stated that claimant had worked part-time during much of toe 
summer and fall of 1982 and that claimant had workea more 10 
l~ti2 than in 1981 because cla1mant needed more money. 

Carlson testified that the procedure for reporting 1njuc1es 
was to report them to the production manager, Bob Cook oc to 
Randy Carlson, the witness' son 1n the front office. He stated 
that no written report of claimant's inJury was made on FebrJary 
11th. Car~son stated that the f1cst knowledge he had of claimant's 
alle~ed 1nJury came on Mace~ 2, 1983 when claimant reportea 1t 
to h1m. He statea that cla1mant presented what has been marked 
as defendants' exh1b1t 2 and some bills and asked him to summit 
them to the workers' compensat1on insurance carc1ec. Carlson 
related that claimant sa1a his back was bothering him but that 
Lt was not bad. 

Carlson testified that he saw claimant 1n August 1983 at 
which t1me claimant presentea the letter from Or. Ko;n1g which 
is defendants' exh1b1t 5. He stated that claimant aav1sed him 
that he would not be ret.urnin9 to work and that claimant did not 
ask to return to work. Carlson stateo that the union contract 
would have requ1red h1m to put cla1mant back to work on a 
part-time basis if cla1mant had requested 1t. Carlson dio agree 
that tne un1on contract implied that work which claimant «as 
capable of perform1ng had to be available if claimant wer e to oe 
expected to work. 

Car lson test1f1ed that on December 16, 1983 he was ac1ving 
on Douglas Avenue near Merle Hay Road when he saw a person he 
believed to be claimant runn1ng across Douglas carr ying aced 
f1ve gallon gas can. He stated that when he approached closely 
he was able to recognize the person as claimant and that on 
dr1v1ng facthec down the street he saw claimant's car stopped on 
the parking with claimant's wife and another person th the 
vehicle but with no one in the driver's position. 

Claimant's exhibit 1 1s the depos1t1on of Lawrence Staples, M.O., 
taken July 12, 1984. tt includes depos1t1on exh1b1ts l, 2 and J. 
De. Staples stated that he had not treatea claimant tor a back 
problem until 1nc1dent in quest1on (Op. 4). oc. Staples performed 
a neurological test of claimant when he examined him on Febru1ry 14 , 
1983 a lld found a pos1tLve patc1ck's test which ind1cates sc1at1~ 
nerve 1nflammat1on. He also found discolorat1on of the skin on 
cla1mant 's back which 1na1cated excessive use of heat treatments. 
(Op. 9 J 

Regarding the cause for cl3lmant's complaints De. Staples 
statea: 

A. When he came 1n with this story, even without 
knowing that he had spondyLolisthes1s, I didn't 
know he'd haa Lt. There was no reason foe me to x cay 
his back. t felt that n1s story and the complaints 
were correlated, cause and effect. 

Q. Now, do people have this abnormal condition 
JlS 
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I 
described as spondylolisthesis and not have any 
symptoms tcom that condition? 

A. Absolutely. 
you do something 
symptomatic. 

I n fact, that's the rule; and then 
and the spondylolisthesis becomes 

Q. so the traumatic experience ne described made 
it symptomatic at that point? 

A. I'm of the opinion that's correct. (Op . 10-11) 

Or. Staples confirmed claimant's testimony regarding treatment 
tor high blood pressure. 

In deposition exhibit 2 whi ch is pace of the Staples oepos1t1on 
an entry of December 12, 1974 makes reterence to claimant's 
eloows and wr ists aching on occasion and seeing Or. Wirtz. An 
entry of December 17, 1979 appears t o read "has a problem with 
nis back-won't go away• the same is in De. Staples' hand writing 
and it cannot be certain if the foregoing intrepretac1on of that 
hand writing is correct. or. Staples was not questioned concerning 
that entry in his deposition. 

or. Bunten examined ~laimant and found him to be afflicted 
with a spondylolisthesis. He opined that claimant had a 20 
percent permanent partial d1sabil1ty of which he related 10 
percent to the inciaent of February 11, 1983 and the remainder 
to the preexisting condit ion. (Op. 9-11) He recommenoed that 
claimant restrict himself to sedentary activities such as work 
which allowed walking and moving about but which did not involve 
alot of stooping, bending, lifting or maximum effort type ot 
activities . He recommended that claimant not work as a butcher 
and stated that his recommendations regarding claimant's a~tivities 
were permanent. (Op. 13) or. Bunten stateo that claimant ' s 
spondylol1sthesis could generally be expe~ted t o be accompan1eci 
by progressive degeneration and an increase in pain due only to 
tne passage of time. (Op. 18) 

In exhibit 3 to toe Staples deposition a general h1story-subseque 
visit statement oated Maren 16, 1981 indicates that c:aimant is 
in his third week ot semi-retirement and c~at his wife will 
retire when she reaches the age of 58 years. 

Claimant's exhibit 4 is a written s~atement of Larry Yakel 
wh ich confirms claimant's testimony that Yakel came upon him 
immedia tely after the back injury occurred. 

ANAL~SIS AND APPLICABLE LAW 

Cl aimant has toe burden of proving by a preponderance of the 
evidence that ne received an 1nJury on February 11. l9d3 which 
arose out of and 1n the course of his employment. ~coowell v. 
Town of Clarksville, 241 N.W.2o 904 (Iowa 1976}; Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 12~ {l967). 

Claimant testitied at hearing concerning the incident from 
whicn his symptoms arose . It was reported to a coemployee as 
confirmed by claimant's exhibit 4. It was reported to or. 
staples shortly after 1t occurred. It is therefore found that 
claimant did in fact injure his back while lifting a box on February 
1983. From the evidence he was at his employer's place of 
business , on the payroll, performing his employer's wor k . It is 
also concluded that the 1nJury arose out of and in the cours~ of 
his employment with Dixon's Wholesale Meats Inc. 

The evidence from or. Staples and or. Bunten clearly establishes 
that claimant had a preexisting spondylol1sthesis. From claimant 's 
own testimony, the records of or. Staples and claimant 's work 
recoro it is found that the cond1c1on was sutf1ciently asymptomatic 
to allow claimant to be regularly employed prior to February 11, 
198). 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (193 4), discussed the 
def1n1t1on of personal inJury in workers ' compensation cases as 
tollows: 

while a personal inJury does not include an occJpational 
disease unoer the workmen's Compensation Act, yet 
an 1nJury to the health may be a personal injury. 
(Citations omitted.) Likewise a personal inJury 
includes a 01sease resulting from an injury .... The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural chan;e may come about Qecause t1e life 
has been devoted to labor and hard ~ork. Such 
result of those natural changes does not constitute 
a personal 1nJury even though the same beings aoout 
impairment of nealth or the total or partial 
1ncapac1ty of the funct ions of the human body. 

A personal ir.Jury, con templated by the ~orkmen's 
Compensation Law, obviously means an inJury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or oamage to the health or body of an employee. 
lC1tat1ons omitted.] The tnJury to the human oooy 
here contemplateo must be something, whether an 

accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrJpts, or 
destroys some function of the body, or otherwise 
damages or inJures a part or all of the body. 

while it 1s true claimant did pursue a life devoteo to labor 
and hard work it is the 1nc1oent of February 11, l98J which 
caused his preexisting condition to become symptomatic. It was 
a traumatic occurrence and not the mere prdcess ot nature. 

Dr. Bunten has rated claimant as having a 20 percent disability 
of the body as a whole based on the cono1tion of his back. Ot 
that 20 percent he, in his professional op1n1on and Juogement, 
assigned one half of that total impairment tu the 1nc1dent of febcuary 11, 
1983. Even though Or. Bunten characterized his apport1onmen.:. of 
the disability as being "arbitrary," his testimony establishes 
that such is 10 fact his best professional Judgement baseo upon 
his knowledge and experience. It is not unfounded speculation 
or conjecture. The ratings processed by or. Bunten ace therefore 
accepted as correct. 

The claimant has the burden of proving oy a preponderance ot 
tl1e evidence that the inJury of February 11, 198) is causally 
related to the disability on which he now bases his claim. 
Boaish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. Boygs, 236 Iowa 296, lS N.w.2d 607 (1945 ). n 

possibility is insufficient; a probability is necessary. 
Burt v. John Deere waterloo Tractor works, 247 Iowa 691, 73 N.w.2d 
73Z (1955). The questi on of causal connection 1s essentially 
«lthin the domain of expert testimony. Bradshaw v. Iowa Metnodist 
Hospital, 251 Iowa 375, 101 N.w.2d 167 (1960). 

Both physicians, or. Staples and Bunten, relate claimant's 
present back complaints, at least 10 part, to the incident of Pebruary 11 
198 3. 

While a claimant 1s not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent 1nJury 1s not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.w.2d 756, 
760- 761 (1956). If the claimant had a pceex1st1ng cond1t1on or 
disability that is aggravated, accelerated, worsenea or lighte~ 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
1:112, 815 (1962). 

It is clear that claimant nad a preexisting sponoylolisthesis. 
It is likewise clear that the incident of February 11, 19d3 
aggravated that condition and caused it to become symptomatic. 
At page 18 of his deposition or. Bunten stated that it was 
()OSStble t'"tat a person with spondvlolisthesis r-nnlil ,Pnerall1 
experience progressi~e degenerat i on and an increase 1n pain d~e 
only to the passage of time. It was n1s opinion, however, as 
related at pages 8 through 12 that the 1nc1dent of February 11, 
10~3 made a permanent change 10 the condition of claimant's back. 
The inJury canno t properly be characterized as a temporary 
aggravation of a preexisting condition. 

If claimant has an impairment to the body as a ~hole, an . 
industrial disability has been susta1nea. Industrial d1sab1l1ty 
was defined in Diederich v. Tei-City Railway Co., 219 r~wa 587, 
59), 258 N.W. 899, 902 (1935) as follows: "It is theretoce 
plain that the legislature intended the term 'disability' to 
mean 'industrial disability' or loss of earning capacity and noc 
a mere •functional d1sab1l1ty' to be computed 10 tne terms ot 
percentages of the total pnysical and mental ability of a nornal 
man.• 

Functional d1sab1l1ty is an element to be cons1dereo 1n 
determining industrial d1sabil1ty which is the reduction of 
earning capacity, but c.onsideration must also be given to the 
inJured emeloyee's age, education, qualif1cat1ons, experience 
and inability to engage in employment for which he is f1cteo. 
Ol son v. Good

1
ear Service Stores, 255 rowa 1112, 1121, 125 N.W.2d 

251, 257 (196 J. 

Poe example, a defendant employer's retusal to give any sort 
of work to a claimant after he suffers his affliction may 
Justify an award of disab1l1ty. Mcspadden v. Big Ben Coal Co. , 
2Sd N.w.2o lSl (Iowa 1980)-

Similarly, a claimant's inab1l1ty 
work after making bona fide efforts to 
1nd1cate that re11et would be granted. 
Coal Co., supra. 

t~ tind other suitable 
find sucn work may 

Mcspadden v. B19 Ben 

The undersigned observeo all tne witnesses as they appeareo 
and test1fieo at hearing. Upon observing cla imant tt was 
apparent that he exhibits a great deal of nost1l 1ty toward his 
former employer. ~s trier of fact the unoers1gned has founo 
claimant to be credible with regara to tne in~1dent of Pebruary 11, 
1983. The undersigned does, however, have doubts concerning 
some of the other portions of claimant's test1.mony. Claimant l· 
had related that defendants' exnibtt 5 was ;1ven to Carlson in Ju l 9 when claimant sought to return ;;c, work. Exhibit 3 1,; dated \ugu!'t • 
198J and would not have been available to give to Carlson 1n · d f d ' h1b1t 2 co caclaon ·«her. July. Claimant denied giving e en ants ex . ,- , ~s 
t:ie, met 00 or about •1:.rch .. , l9d~. The cxh1.b1t is "ated e!:>rJar/ ~ , 
198~ was addressed ::.o 'IJr tlt:! - o:>gle .lnc, \J.:lS 1:·t:-odJcnd by 
oete~dants. Even though the same is not pacti~ulacly persuasive 
it is found by the undersigned coat oefendants exh1b1t 2 was 
given to the employer by either claimant or his wife at some is 326 
point 10 ttme. eased upon the cesci.mony or Carlson that time 
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found to have been March 2, 1983. 

There was a great dispute between tne parties as to wnetner 
claimant told Carlson that he could not return to work or as to 
whether Carlson told claimant there was no work available within 
the medical restrictions shown on defendants' exhibit 5. A 
great deal of claimant's hostility seems to have risen from that 
meeting which is found to have occurred in August, 1983. The 
tact of the matter is that claimant coula have return to the 
work which he had been performing ana remain in compliance with 
h1s meaical restrictions. At hearing claimant acknowledged tnat 
such was in fact true and that he did not feel he coula nave 
performed the work. It 1s clear from the ev1aence that the 
empl?yer could not have returned claimant to work, in compliance 
w1th his capabilities and medical cestr1ct1ons, unless a new job 
were created foe h1m. 

Carlson testified of an incident in December, 1983 involving 
c laimant's car ana claimant running across Douglas Avenue 
carrying a red gasoline can. Claimant 01d not deny the incident. 
He said it was possible that such had occurred but that he had 
no memory of it. Running out o f gas on Douglas Avenue 1n 
Cecembec is not the kina of event whi ch the unoers1gned believes 
could be easily forgotten. It is not a common occurrence and 
claiman t should know, beyond any doubt, whether or not it had 
happenea. 

In short, the undersigned is somewhat suspicious of claimant's 
testimony as 1t relates to the degree of claimant's continuing 
disability. Although claimant is not tound to be fully credible 
in these matters his lack of credibility is found by the undersigned 
to be in the nature of exaggeration foe the enhancem&nt of n1s 

case and not a total tabcication. 

Claimant is now 62 years of age. He was 61 at the time the 
1nJury occurred. His age 1s such that any attempt at substantial 
retraining 1s unwarranted. Claimant is within the range of ages 
at whicn workers 1n our society normally retire. It 1s found 
that claimant was 1n fact semi-retired prior to the time of 
inJucy as evidenced by his part-time "ock arrangement. lt 1s 
also found that claimant had been considering the alternatives 
of full retirement at the time ot the lnJury. The entry o t March 16, 
1981 in deposition exh1b1t 3 to c l aimant's exhib it l confirms 
that he and his wife were both considering retiring. Claimant' s 
o wn testimony at hearing was to the effect tnat he had not 
planned to retire until reaching age 65. He also testified 
concerning plans for a part-time antiqu~ business to enhance hi s 
retirement income. He has retired earl i er. He is receiving 
social security retirement benefits. His ~edical restrictions 
would seem to prohibit him teem doing any substantial work in 
the antique business. The purpose of workers' compensa tion is 
to replace lost earnings. The fact that claimant was approachin, 
nis normal retirement age 1s certainly a factor to be considecea 
in arriving at his industrial disability. It does not, however, 
absolve the defendants' from all responsibility foe the inJury. 
While claiman t aid begin to receive socia l security retirement 
benefits upon reaching age 62 he is receiving substantially less 
than what he would have received 1f he had wa1tea until age 65 
to commence receiving those benefits. Tne amount of retirment 
benefits which claimant receives ace substantially less than 
what his earnings would have been if he were still working the 
customary three day per week pact-t ime work schedule. It 
appears that claimant will not be able to supplement his income 
with a part-t ime antique business. The fact that cla imant was 
semi-retired at the time of injury is adequately reflected by 
his rate of compensation. The status of semi-ceti rement could 
have continued on for a susbstantial time had the inJury not 
occurr ed. 

Cl aimant has a GED. He appears to be intelligent and we ll 
motivated. He in fact appears to have been a ve r y industrious 
worker 1n view ot the evidence ot the rental properties which he 
nas acquired. His present level of education does not, howevec, 
qual ity him for any particular sedentary occupation which woula 
be expected to provide earnings similar to those wh ich he earned 
at Dixon's. As previously stated, substantial education which 
woula qualify him to enter a new field is not warranted in view 
ot his age. 

It requires a substantial amount of specialized skill and 
knowledge to function as a meat cutter. Claimant quite obviously 
possesses that skill. He also appears to have a significant 
amount of knowledge and experience in performing minor household 
repairs. Untortunately, his physical condition prohibits hin 
from being gainfully employed working as a meat cutter, carpenter, 
carpet layer or any other occupation which would allow him to 
actually use those skills which he possesses. There ace certainly 
positions where his knowledge could be utilized without actually 
requiring him to physically perform these skills wh ich he 
possesses. He could pernaps work as a sales clerk at a hardware 
store . He could possibly find some line of work where his meat 
cutting knowledge could be appl1ea. His physical cond1t1on 1s, 
however, a detriment to his employability as is h1s age and 
limited formal education. 

Claimant testified that he has applied for a number of Jobs 
but has not found any employment. In today's labor market it 1s 
probably unlikely that he could find any employment, other than 
perhaps a minimum wage type of job, even if he were 1n perfect 
health. It appears to the undersigned that claimant has 1n fact 
applied foe a number of positions which he knows are beyond his 
own physical capab1l1t1es and the meo1cal restc1ct1ons which 
have been imposed. It aces not appear that he has applied for 
many ot the types of employment which are w1th1n his physical 

ca abilities. Even 1f he had done so, however, it 1s unl~ke_y 
th~t he would have found employment and any employment which he 
ma have found 1s unlikely to have been other than a minimum 
wa~e type of Job. Claimant's employer did refuse to give h1m 
an work after the injury. It could not have done so and 
co~plied with the medical restrictions. Claimant has not founf 
com arable work since the injury. Although ther~ may be quest on 
con~erning how diligently he has searched for suitable wo~kh _a 
d1fterent result would not necessarily be expected even l is 
attempts at finding other work could be chacaterized as exemplacly. 

Claimant's physical impairment 1s 20 percent of the body as 
a whole. He has a ten percent impairment as a result of the 
inJury. A cause is proximate if it 1s a substantial factor in 
bringing aoout the result, it need not be the only cause. 
Blacksmith v. All- American, Inc., 290 N.W.2d 348, 3?4 (Iowa 
l980) Apportionment of disability between a preexisting 
condition and an injury 1s proper only when there was some 
ascerta i nable disability which existed independently before the 
in ury occurred. varied Enterprises Inc. v. Sumner 353 N.W .2d 
4U~ (Iowa 1984). or. Bunten was of the op1n10~ that claimant 
had a preexisting disability. Cla1mant 's _test1mony that he had 
no back problems or pain prior to the inc~dent of Fe?ruacy ll, 
1983 is not accepted. Even individuals with a re~at1vel~ 
healthy back have occasional incidents of back pain and it . 
cannot be found or concluded that he was totally asymp~omat1c _ 

rior to February 11, 1983. If his back had been examined prior 
~o February ll, 1983 a sponaylolisthesis would have been detected 
and medical recommendations would have been made ~or restrictions 
similar to those which are now in effect. Such did not occur, 
however. Claimant was significantly lass ~ympt~mat~c . pc1or to 
the inJury than he is now and any preex1st1ng d1sab1l1ty which 
ne may have had from an industrial standpoint would have been 
relatively small. It 1s tnecetore, concluded that as a :esult 
of the injury of February 11, 1983 claimant has sust~1neo an 
industrial disability which 1s 15 percent of total d1sab1lJtY~ 

Claimant has been forced to curtail his rental property 
activities. The same have been sold on contract. The con:rac: 
payments are only slightly more that what the re~t ha~ proauceo. 
As a contract seller, however, he 1s not responsible tor repairs 
and maintenance. He 1s not required to provide insuran~e or pay 
real estate taxes on the properties. It cannot be founa or 
concluded that the sale of the properties was detrimental to 
claimant. 

FINDINGS OF FACT 

1 on February 11, 1983 cla imant was a resident of the 
state.of 1owa employed at Dixon's Wholesale Meats Inc. as a meat 
cutter 1n Des Moines, Iowa. 

2. Cla imant injured his back on February 11, 1983 while 
lifting a box of meat at his employer's place of business. 

3. At the time ot inJury claimant was working as a meat 
cutter and performing a task which was a part of his normal 
employment duties. 

4. As established by stipulation of the part i es claimant's 
healing period for the injury ended June 30, 1983. 

S. Claimant had a preexisting undetected spondylolisthesis. 
That preexisting condition had ~1ven claimant a ten (10) percent 
permanent partial impairment of the oody as a whole but the same 
was relatively asymptomatic prior to February 11, 1983. 

6, The inJury claimant sustained was an aggravation of that 
preexisting condition and caused an additional ten (10) percent 
permanent partial impairment of the body as a whole. 

7. Claimant's medical expenses have been paid by the 
defendants and are not at issue. 

8. Claimant is presently sixty-two (62) years of age, 
married ana has no dependent children. 

9. Claimant's rate of compensation is established by 
stipulation ot the parties as one nundred seventy-tive ano 
10/100 dollars ($175.10) per week. 

10. At the time ot injury claimant was working approximately 
three (3) days per week foe which he was paid at the rate of 
eight and 20/100 dollars ($8.20) pee hour. 

11. At the time of injury claimant was semi-retired but had 
no plans to retire completely until age sixty-five (65). 

12. Claimant had plans to supplement his retirement 1ncoma 
with an antique business which he operated out of his home. 

13. Claimant's medical restr1ct1ons resulting from the 
condition of his back proh1b1t h 1~ from working as a meat 
cutter, tcom periocm1ng tne maintenance work necessary to 
ma1nta1n ces1dential rental properties and from operating an 
antique business. 

14. Cla1mant has a GED but no otnec formal education. 

15. Claimant's work experience 1s as a meat cutter. He 
also has s1gn1ticant amount ot experience 1n home maintenance 
and repairs. 

16. Claimant appears to have no 1ntallec tual oef1c1encies 327 



or emotional instability. Throughout his life he has been 
industrious and well motivated. 

17. Claimant is found to be generally c redible with regard 
to tne incident from which his inJucy arose, his c redibility 1s 
somewhat lacking, however, with regard to post inJucy inc idents . 

18. Cl aimant has not found other suitable wor k and it 1s 
unl ikely that he will be able to do so. 

19. Claimant has not returned to work wi th the employee 
since he last worked on Mar ch 25, 1983. 

CONCLUS IONS OF LAW 

1 . This agency has Jurisdiction of the subJect matter of 
this proceeding and its parties. 

2. The inJury claimant sustaineo to his bac k on February 11, 
1983 was in the nature of the aggrava tion of the preexisting 
condition and that arose out of and in the course of his employment 
with Dixon's Wholesale Meats Inc. 

J. The personal injury whic h cl aimant sustained on February 11, 
1983 was a proximate cause of the disability from which claimant 
now suffers. 

4. The industrial disability r esulting from the inJ ucy of 
February 11, 1983 i s fitteen (15) percent o f total disability. 

ORDER 

IT IS THEREFORE ORDERED tha t defendants pay claimant seventy-fivE 
(75) weeks of compensation foe permanent partial disability at 
the rate of one hundred seventy-five and l~/ 100 dollars ($ 175.10) 
pee week commencing July 1, 1983. 

IT IS PURTH~R ORDERED tnat defendants' pay all such weekly 
payments which ace now due and owing in a lump sump tog ether 
with interest pursuant to section 85.30 of the code from the 
date each o f such payments came due. 

IT IS FURTHER ORDERED that defendants' pay the costs of this 
action pursuant to industrial commissioner rule 500-4.33 . 

IT IS FURTliER ORDERED that defendants ' file an activity 
report within twenty (20) days from the date of this decision. 

~ ,£.±. 
Sig ned and filed this J day o f Dec~rnoer, 198 4. 

/l.4~£;tf✓~~ 
1 MICHAEL . RI E 

DEPUTY INDUSTRIAL COMHI SSIONER 
BEFORE THE I OWA INDUSTRIAL COMMISSIONER 

MARX 8. FRAISE, 

Claimant, 

vs. 

CLARENCE 8. HOLTKAMP , 

Employee, 

and 

GRINNELL MUTUAL REINSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 

: 

File No. 6366 73 

R E V I E W -

R E O P E N I N G 

DEC I SION 

F \LED 

IOWll lllOUSiRIAL co,.;r,:1:;s10NE.R 

This is a proceeding in review-reopening brought by Mack 
Fraise, claimant, against Cl arence Boltkamp, employe r , and 
Gr innell Mutual Reinsurance Company, insurance carrier, defendants, 
to recover additional benefits under the Iowa workers' Compensation 
Act for an injury arising out of and in the course of his 
employnient on May 20, 1980. It came on for hear ing on October 
17, 198 4 at the Iowa County Courthouse in Marengo, Iowa. It was 
considered fully submitted at that time. 

The industr i al commissioner's file shows a first report of 
i njury and a final report indicating payment of medical benefits, 
t wenty-two weeks and five days of healing period benefits and 
permanent partial disability for twelve perc ent of the le f t 
lower extremity. 

At the time of hearing the parties stipulated to a r ate in 
the event of an award of $144.22 and to fairness of the medical 
i!Xpenses. 

The record in this matter consists o f the testimony of 
c laimant and of Lorene Beth Fraise; joint e xh ibit 1, office 
notes and a letter from Ma rtin F. Roach, M. D.; joint exhibit 2, 
the records from cl a imant's hospitalization o f May 20, 198q; . 
joint exhibit 3, a report from Steven R. Readinger , M.D.; Joint 
exhibit 4 , a form 2A; joint exhibit 5, a bill from Orthopedic 
s urgeons , P.C., dated February 3, 19831 joint exhibit 6, the 
deposition of or. Roach, joint exhibit 7, the deposition of 
J ames J. Puhl, M.D.; and defendants' exhibit 8, a letter from 

Marlys A. Youkin dated January 7, 1981. The parties submitted 
letter briefs. 

ISSUES 

The issues in this matter ace whether or not there is a 
c ausal relationship between cl aiman t's injury of May 20, 1980 
and any disability he now may suffer; ~hethec or not clailllant is 
entitled to additional healing period b~nefits; whether or not 
claimant is entitled to additional permanent partial disability 
benefits; and whether or not claimant is entitled to benefits 
under either Iowa Code section 85.27 o r 85.39. 

STATEMENT OF THE CASE 

Twenty-six year old mar~ied claimant, father of two children, 
testified to work for defendant employee as a farm~and caring 
foe crops and assisting in a cattle feeding operation. 

Claimant recalled the circumstances of his May 20, 1980 
inj ury as follows: He was helping the veterinarian with vac
c inat i ng cattle. The cat tle were penned. They were taken from 
the pens six or eight at a time and moved into a long alleyway 
with a head chute at the end. The vet was trying to get the 
cat tle into the chute at one end of the alley. He was at the 
opposite end of the alley. The cattle c ame out of the alley on 
his end. He fell under the gate and landed on his back and head 
with his leg bent. There were cattle on the gate. Be tried to 
oush the gate wh ich was lying at chest level off of himself. 
The vet moved the icon gate wh ich was ten to twelve feet in 
l ength and which we ighed between seventy-five and one hundred 
pounds. Re was prone on the ground. His leg was numb . Bis 
main injury was to his left knee, but he also had socenes~ in 
his ankle and hip and the rest of his body because the animals 
had wal ked over him. His back "kind o f hurt• eight above his 
le ft hip. Bis eight leg was bruised and a little stiff and sore . 

Defendant employer's wife was called. He was driven t o town 
in the pickup and his wife was notified. He saw Dr. Read inge r 
whom he told that he had been knocked down by ca ttl e, that his 
whole body hurt and that his leg hurt wors t of all. 

Be was refer red to Iowa Ci ty. At Iowa City he was seen by 
Dr. Puhl who asked how the injury happened and the position of 
his leg. Be informed the doctor that he was sti ff all o~er . . 
His left leg was hurting and swelling. He was treated with pa1~ 
shots and x-rayed. Surgery was carried out and he was hospitalized 
for eight days. Be was placed in a cast which ext~nded from his 
toes to his hip and his leg was suspended 1n the a1c. Be had 
throbbing in his leg and his back was uncomfortable. Pillows 
were positioned behind his back. 

When he was released from the hospital, he was on crutches. 
Use o f the crutches bothered his back. His spouse bought a 
rec l ine r in which he slept at night and wh ich he used until the 
cast was removed. 

Cl aimant denied both previous back problems and medical 
tcea.tment to his back before the inJury. 

Cla imant agreed that he was paid temporary total disability 
until Oc tober 26, 1980. He was unsure about t he time frame 
rel ating to his return to work. He recalled that he had been 
instructed by Dr. Puhl to try working half days initially . He 
was discharged on December l, 1960. He did no t think he got 
back to full-time work until the spring when full-time work 
bec ame available. During the winter he labored about th ir t y 
hours a week. 

Claimant asserted that on his initial return he was unable 
to do what he had done before t he inJucy. His leg would bother 
him wi th climbing. He was unable to run the combine foe long 
periods. Be was slow at h i s work and could not run after cattle. 
He looked foe easy jobs like driving a truc k or t ractor. He 
wrapped his ankle and used a brace on his knee . He used a cane 
for a time. Be claimed that his hip bo thered him and that he 
had trouble sitting in the combine. He stated that he favored 
his leg by keeping it stiff and that he swung his body when he 
walked. 

Cl aimant left work foe defendant employer in October of 1982 
and took to driv ing a truck. His current job at which he earns 
four dollars an hour foe a guaranteed forty hour week varies 
wi th the seasons and entails dut ies similar to those he carried 
out foe defendant employee. He estimated that he works ten 
hours fe wer now than he worked before his injury. 

Claimant was unable to recall if he had been referred to or. ~ 
Roach by his attorney. He alleged that he wen t to Dr. Roach 
because his Cedar Rapids location was more convenient . Apparently. 
his primary reason for seeing the doctor was to determine what 
is wrong with his ankle. Re and the physician discussed ankle 
e xercises which claimant believed would be beneficial to him. 

As to his present complaints, c laimant listed difficulty 
wi th h is ankle, stiffness and popping in h s knee and low back 
and left hip pain particularly wi th spring calving. Re continues 
t o wrap his knee t o wor k. He acknowledged that he "bunged up• 
his knee a couple of months ago . 

Rega rding wha t he had told various physicians, claimant said 
that he was not as ked what happened to him when he was seen in 
the emergency room, t hat De. Puhl asked h1m what happened, and 328 
that he told Dr. Roach his complaints. He noted that or. Puhl 
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had assistants who carried out taks for him. 

Lorene Beth Fraise, claimant's spouse, testified to driving 
him to Iowa City. As she recalled, claimant was placed in a 
temporary brace in Mount Pleasant. Re was upset and complained 
of pain. More specifically he said his legs hurt and he was 
stiff all over. She said that both his-legs and back were 
checked. Pillows were placed behind his back. She claimed that 
claimant had been given three or four back rubs each day and 
that he complained of back pain from the first. She agreed that 
claimant was thoroughly examined by Or. Puhl. 

When claimant was brought home to recuperate, she took a 
leave of absence from work. She bought a recliner because 
claimant had trouble getting on the couch or in and out of 
chairs. 

The witness estimated that it was May of 1981 before claimant 
was back to full-time work, but she did recollect his trying to 
work in October. She thought that in the following month he had 
worked ten to fifteen hours a week and had tried to get into 
shape gradually . 

Fraise said that claimant weighed about 170 pounds at the 
time of his injury and now weighs 186 pounds. 

Offered in evidence was a letter to claimant dated January 
7, 1981 wh ich tells him that his healing period benefits were 
terminated on October 27, 1980 and that he will be paid twenty
six and four-tenths weeks permanent partial disability benefits. 

Steven M. Readinger, M.O., issued a report dated June 16, 
1980 in which he records a history of a cow and gate falling on 
claimant's left leg bending his left knee back and laterally. A 
diagnosis of a probable torn medial collateral ligament of the 
left knee was made. 

Claimant's chief complaint on admission to the hospital in 
Iowa City was of an injury to the left knee. The only abnormal ity 
noted in claimant's back and extremities was swelling and 
tenderness medially and inferiorally in the left knee. 

James J. Puhl, M.O., board certified orthopedic surgeon, saw 
claimant on May 20, 1980 and took a history of an accident on 
the previous afternoon in which c~airnant was pinned against a 
side of a loading chute. The doctor examined claimant's left 
knee which was swollen and tender to palpation over the medial 
aspect. No complaints of any other areas of his body were made. 

Further examination was conducted under anesthesia on Hay 
21, 1980 at which time claimant was found to have torn his 
medial collateral ligament and his anterior cruciate ligament. 
The ligaments were reattached and repair to the left medial 
meniscus was carried out. Cla imant was placed in a cast. 

Dr. Puhl's office notes show claimant was changed to a long 
leg cast brace on June 18, 1980. Approximately a month later, 
the brace was removed and claimant was to begin using crutches. 
When clai!Jlant was seen in September, his quadriceps tone was 
described as terrible and that led the doctor to conclude that 
claimant had not been pursuing his activity. He was given a new 
brace and a return to work date two weeks later and instructed 
to use the brace at all times. Claimant was discharged from the 
doctor's care on December 1, 1980. 

Dr. Puhl had not recorded any complaints to any part of 
claimant's body except his knee, and in a letter of August 11, 
1982 he wrote: "I have nothing in my records indicating an 
ankle injury from the injury of May 20, 1980." 

In a letter dated June 6, 1984 the doctor wrote: "I have no 
notes of primary injury to either the knee or the ankl e, nor 
previous complaints at this time.• A subsequent letter changes 
knee to back. 

Claimant was seen for evaluation on April 16, 1984 at which 
time he told of pain in his knee after vigorous physical activity 
and of pain and stiffness in both his back and his left ankle. 
Range of motion was checked in the lumbar spine, knees, hips and 
ankles. On the basis of his examination, the doctor found no 
significant injury to claimant's back or ankle but rather 
"persistent instability of the knee consistent with a good 
surgical repair.• Claimant was told to continue weight lifting 
exercises and to maintain his abdominal musc!es in good shape 
"to control any potential back problem." 

The doctor was unable to demonstrate any objective cause for 
the ankle complaints made by claimant. As to further treatment, 
he testified: 

Q. Do you think Mr. Fraise would benefit from 
further physical therapy at this time based on your 
examinat ion of April of 1984? 

A. The more the man lifts weights to strengthen 
the muscles about his knee, be it in a formal 
physical therapy program or be it on his own at 
home, the better his knee will be. 

o. Well, would you recommend a specific physical 
therapy program or program of treatment for Mr. 
Fraise to try and deal wi th these present complaints 
that he had when you examined him in April of 1984? 

A. I have had outlined to him all through the 
treatment program the need for extended rehabilitation 
of his knee, that is continuous weig ht lifting and 
certainly think that these recommendations of 1980 
still hold true today. (Puhl dep., p. 17 11 . 9-24) 

or. Puhl testified that with no record of injury to the back 
or ankle he could not see how claimant could have disability i~ 
either his back or ankle related to the May 20, 1980 injury. 
The orthopedist said that "(i)nstability of the knee usually 
does not lead to disability at the hip or ankle.• He . ultimately 
stated that claimant might have occasional stiffness in the 
ankle because of the immobilization; however, he found no 
objective cause for claimant's complaints. He believed claimant's 
impairment rating to be twelve percent. 

or. Puhl specifically recalled examining claimant's back at 
the time of his injury. 

Martin F. Roach, M.D., board certified orthopedic surgeon, 
saw claimant on two occasions -- the first being on April 20, 
1982. Claimant gave a history on that visit of being trampled 
by some cows on May 20, 1980 and subsequently having knee 
surgery. The doctor understood that claimant was placed in a 
long leg cast and then a cast brace. Claimant told the doctor 
of intermittent knee pain, some ankle pain and a recent sprain 
of the left ankle. 

On examination claimant had full range of motion in the left 
knee. Valgus stress testing showed the collateral ligament to be 
fairly taut. There was a slight anterior drawer sign; pivot 
shift was negative; and Lachman's was weakly positive. X-rays 
revealed some irregularity and early lipping of the margins of 
the femur and tibia with mild narrowing of the joint space on 
the anterioroposte rior view. 

or. Roach diagnosed "(r)esiduals of torn medial collateral 
and anterior cruciate ligament .•• with mild osteoarthritis.• He 
assigned a ten percent permanent partial disability to the left 
}(nee. 

Claimant was seen on July 14, 1982 with complaints of 
weakness in his ankle and intermittent pain in his left knee. 

On examination the knee was unchanged. Claimant had full 
range of motion and good stability. There was some laxity in 
the peroneal muscles. Or. Roach pro~sed use of the Cybex to 
test the knee and ankle and an exercise program using the 
Orthotron, and he anticipated that following such a program 
would strengthen claimant's knee and decrease his instability. 

Dr. Roach related claimant's problems to his original 
accident. In his deposition he testified to a possibility that 
the knee instability he found in his exams could affect other 
parts of the body. Also in deposition testimony he denied any 
history from claimant of locking in the knee. The doctor was of 
the opinion that the condition of claimant's knee would put him 
at greater risk in jobs requiring him to be on a ladder, roofs 
or in other high spots and that cla imant would need a brace for 
that type of work. 

APPLICABLE LAW AND ANALYSIS 

The first issue to be decided herein is one of causal 
connection. There is really no question but that claimant has 
permanent impairment of his left lower extremity which is 
causally related to his injury of May 10, 1980 and that he has 
in fact been paid twenty-six and four-tenths weeks of permanent 
partial disability benefits which equals twelve percent of the 
lower extremity. The real question is whether claimant has 
impairment beyond that scheduled member which is causally 
related to his injury and whi ch would entitle him to additional 
permanent partial disab ility benefits. Hore specifically, 
claimant seeks to show that back and ankle complaints are the 
result of his injury. 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory. The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272 268 
N.W. 598 (1936). 

That a worker sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because of such injury, be unable to resume employment and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. Id . at 278, 268 N.W. 598. 

Where the result of an injury causes the loss of a foot or 
eye, etc., the loss, together wi th its ensuing natural results 
upon the body, is a permanent partial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N.W.2d 660 (1961). The schedule 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Cen tral 
Engineering Co. , 232 Iowa 424, 425, 4 N.W.2d 339 (1942 ) . The 
claimant has the burden of showing that his ailment extends 329 
beyond the scheduled loss. Kello~~ v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (l9 ). 



I 
Larson in 2 Workmen's Compensation, SS8 at 10-28 (Desk ed. 

1976) discusses the nature of scheduled benefits and points out 
that • payments are not dependent on actual wage loss• and that 
they are not • an e r ratic deviation from the underlying princip'e 
of compensation law--that benefits relate to loss of earning 
capacity and not to p~ysical injury as such." The theory, 
according to Lacson, is unchanged with the only difference being 
that " the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience . • 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled member injuries in Graves v. Eagle Iron Works, 331 N.W.2d 
116 (Iowa 1983) . 

Under the statute there are three points at which healing 
period can be ended -- on return to work, on reaching maximum 
medical recuper ation or on being capable of returning to substantially 
similar employment . Healing period ceases at the first of the 
three events. Cla1mant ' s healing period was terminated on 
return to work. Claimant testified he did not go back to his 
regular full-time duties until the spring of 1981, but the 
record is clear that he was discharged from Dr. Puhl's care on 
December 11 1980 (presumably the time of maximum medical recuperation) 
and his failure to undertake full - time duties was attributable 
to the availability of farm work rather than any incapacity on 
his pact. Conceivably he was capable of resuming substantially 
similar employment sometime before the spring. However, termination 
of healing period occurs at the first of the three events set 
out in the statute. That event was return to work. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of May 20, 1980 is causallf related Neither claimant nor his spouse was sure of a precise date 
to the disability on which he now bases his claim. Bodish v. Fischer, on which return to work occurred, but Lorene Fraise did recall 
Inc . , 257 Iowa 516, 133 N. W.2d 867 (1965). Lindahl v. L. o. 89ggs, claimant's t r ying to work in October. Claimant's burden again 
236 Iowa 296, 18 N. W.2d 607 (1945). A possibility is insufficier.ti is a preponderance of the evidence. The record is just not 
a probability is necessary. Burt v . John Deere waterloo Tractor works clear enough to award additional healing period. There is some 
247 Iowa 691, 73 N.W. 2d 732 ( ' evidence to .suggest that ctaimant may have been entitled to 

temporary partial disability benefits foe a portion of the time 
for which he seeks healing period, but again the record does not 
allow an award . A.n award of benefits cannot stand on a showing of a mere 

possibility of causal connection between the injury and the 
c laimant's employment. An award can be sustained if the c ausal 
connection is not only possible, but fairly probable. Nellis v. 
Quealy, 237 Iowa 507, 21 N.W.2d 584 (1946) . Questions of causal 
connection are essentially within the domain of expect testimony. 
Bradshaw, 251 Iowa 375, 101 N.W.2d 167. However, expert medical 
evidence must be considered with all other evidence introduced 
bearing on the causal connection. Burt, 247 Iowa 691, 73 N.W . 2d 
732. The opinion of experts need not be couched in definite, 
positive or unequivocal language. Sondag v. Ferris Hardware, 
220 N.W.2d 903 (Iowa 1974). However, the expert opinion may be 
accepted or rejected, in whole or in part, by the trier of fact. 
Id. at 907 . Further, the weight to be given to such an opinion 
is for the finder of fact, and that may be affected by the 
completeness of the premise given the expect and other surrounding 
circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 867. See also 
Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 
(1967). 

At the time of hearing claimant testified to falling on the 
ground with major injury to his left knee, but additional 
soreness in his ankle, hip and the rest of his body. Claimant 
claimed that his back troubled him while he was hospitalized in 
traction and later when he was using crutches. Claimant's 
complaints of backache were corroborated by his spouse. 

Medical evidence is not supportive of a causal relationship 
between claimant's injury and his back and ankle complaints. or. 
Readingec's ·report which is fairly contemporaneous with claimant's 
accident gives a history of a cow and gate falling on claimant's 
left leg. 

or. Puhl's history was of claimant's being pinned against a 
side of a loading chute . The only abnormality noted on examination 
was in claimant's left knee and no other complaints in any areas 
of the body were recorded. or. Puhl who specifically recalled 
examining claimant's back at the time of the injury performed an 
evaluation of claimant on April 16, 1984 and found no siginificant 
injury to either claimant's back or ankle. Be was unable to 
attribute disability to claimant's back or ankle to the May 20, 
1980 injury. 

or. Roach thought claimant was trampled by cows. When he 
saw claimant in 1982, claimant told him of knee and ankle pain 
and of a recent ankle sprain. Be did not make note of any back 
complaints. Dr. Roach testified to only a possibility of the 
instability in claimant's knee affecting other body parts. 

Claimant fails to carry his burden of a preponderance. In 
not finding a causal connection between claimant's injury and 
any back or ankle complaints that have subsequently developed, 
the undersigned is giving greater weight to the evidence of or. 
Puhl in that he is the treating physician and the doctor who s aw 
claimant both at the time of his accident and more recently than 
Dr. Roach. 

In light of the conclusions reached on causal connection, no 
additional permanent partial disability can be awarded. That 
conclusion does not preclude claimant's receiving additional 
healing period benefits relating to his initial knee injury. 
Claimant, who was paid benefits through October 26, 1980, 
alleges entitlement to healing period from October 27, 1980 to 
December l, 1980. 

Iowa Code section 85.34(1) provides: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healir.g period, as 
provided i n section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
improvement from the injury is not anticipated or 
until the employee is med ically capable of returning 
to employment substantially similar to the employment 
in which the employee was engaged at the time of 
injury, whichever occurs first. 

At the time of hearing claimant raised an Auxier issue based 
on the answer to interrogatory 12: "Upon advice of legal 
counsel, defendants state an Auxier notice was not required in 
that the cl aimant returned to work foe the defendant-employer.• 
The Iowa Supreme Court in Auxier v. Woodward State Hospital-School, 
266 N.W . 2d 139 (1978) stated at 142: •we hold, on the basis of 
fundam ental fairness, due process demands that, prior to termination 
of workers' compensation benefits, except where claimant has 
demonstrated recover b returnin to work, he or she is entitled 
to a not ce w ic , as a minimum, requires the following (emphas{s 
added)" and went on to outline requirements which subsequently 
have been codified in Iowa Code section 86.13. Defendants' 
legal counsel was correct. Return to work eliminates the 
requirement of the Auxier notice. See Sparks v. Berberger Construction 
Co., filed October 21, 1983. 

The remaining issue is claimant's entitlement to benefits 
under either Iowa Code section 85.27 or 85.39. Claimant asks 
two things -- that a bill of $190 from or. Roach be paid and 
that he be provided with physical rehabilitation. The latter 
request will be considered first. 

When Dr . Roach saw claimant in 1982 after claimant had 
recently sprained his ankle, he proposed a formalized program of 
rehabilitation including use of the Cybex and the Orthotron. or. 
?uhl acknowledged the importance of a treatment program for 
extended rehabilitation of the knee. It is noted that claimant 
was not always diligent in his exercises post surgery and that 
he has let his weight rise from 170 pounds to 186 pounds. 
Defendants will be ordered to provide claimant with an evaluation 
by or. Puhl to determine what, if any, sort of rehabilitation 
program should be undertaken by claimant to increase the stability 
of his knee. 

The remaining issue is the payment of Dr. Roach's bill. 
Claimant's brief argues that the treatment was emergency in 
nature. Iowa Code section 85.27 does allow an employee to 
select care in an emergency situation in which the employer or 
his agent cannot be reached. The record does not substantiate 
the existence of an emergency which led claimant to seek care 
from or. Roach. See Jeffrey v. Jack A. Schroeder, 32 Biennial 
Report of the Industrial Commissioner 121 (1974). Section 85.27 
is clear regarding the procedure to be followed by an employee 
who is dissatisfied with the medical care o ffered by the employer. 

Neither can or . Roach's bill be ~aid through Iowa Code 
section 85.39 which provides in pertinent part: 

If an evaluation of permanent disability has 
been made by a physician retained by the employer 
and the employee believes this evaluation to be too 
low, the employee shall, upon application to the 
commissioner and upon delivery of a copy of the 
application to the employer and its insurance 
carrier, be reimbursed by the employer the reasonable 
fee for a subsequent examination by a physician of 
t he employee ' s own choice, and reasonably necessary 
transportation expenses incurred for the examination. 
The physician chosen by the employee has the right 
to confer with and obtain from the employer-retained 
physician sufficient history of the injury to make 
a proper examination . 

Defendants argue that they had no notice of the examination. 
The statute requires service of the request. There is no 
evidence that that procedure was followed and the payment of the 
charge will not be allowed . 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is twenty-six years of age. 

That claimant worked for defenoant employer as a farmhand 
who cared for crops and assisted in a cattle feeding operation. 

That claimant was inJured on May 20, 1980 as he was aiding JJO 
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the veterinarian with vaccinating cattle. 

That as a result of his accident c la i mant tore his medial 
collateral ligament and his anterior cruciate ligament and had a 
peripheral detachment of the left medial meniscus. 

That claimant's sole complaint at the time of injury was of 
his left knee. 

That claimant was paid healing per iod benefits through 
October 26, 1980. 

That cla imant was unable to work full days at the time he 
returned. 

That claimant no longer works for defendant employer. 

That claimant has done some truck driving since his injury. 

That claimant presently works as a farmhand with a guaranteed 
forty hours a week at a rate of four dol l ars an hour. 

That claimant's present complaints are of difficulty with 
his ankle, and popping in his knee, low bac~ and left hip . 

That claimant was discharged from or. Puhl's care on December 
1, 1980. 

That impairment resulting from claimant's accident of Hay 
20, 1980 is confined to claimant"s left knee. 

That problems with cl a imant's left ankle and back are 
unrelated to his injury of May 20, 1980. 

That under the c ircumstances here presented defendants were 
not required to provide an Auxier notice. 

That claimant's treatment and evaluation by Or. Roach was 
unauthorized and did not occur in an emerg ency s i tuation. 

That claimant made no request for an e xaminat ion to be paid 
for by his employer. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed to establish by a preponderance of 
the evidence a causal relationship between any disability to his 
back or to his left ankle resulting from his injury of May 20, 
1980, 

That claimant has failed to establish entitlement to any 
further healing period or permanent partial disability benefits. 

That claimant has failed to establish entitlement to benefits 
under Iowa Code 85.39. 

That claimant has shown a need for additional evaluation and 
possible treatment of his left knee . 

ORDER 

TBEREFORE, IT IS ORDERED: 

That defendants provide to claimant an additional evaluation 
of his Left knee and any further physical therapy sugg~sted by 
or. Puhl. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4 .33 . 

Signed and filed this A day of· November, 1984. 

DEPUTY I NDUSTRIAL COMMISSIONER 

BEFORE rHE IO,-JA IMO US TR I!\L ~c-1:-1 15S IONER 

ROBERT P. FRYE, 

Claimant, 

vs .. 

: :,, p rrOL AUTO PARTS' 

---- ---·- ---------

Fi l? :t:,. 672728 

.,ESTERN CASUAt,TY MIO 
SURErY :oMPANY, 

Insurance Carr1~r. 
De fencants. 

FILED 
O~T 2 ~i984 

10'/iA tN:>USTHIAL COMMISSIONER 

By order of the industrial co~missioner filed October 3, 
1984 the undersigne1 deputy industrial commi3sione r has been 
?,pointed under the provisions of Iowa ~od~ section 36.3 t, 
issue tl,e final .1~ency decision in this .11atti!r. 

O<?fendan ts 3ppeal fro~ 3 decision fil~1 August 13, 198 4 in 
~hicn they wer e ~rdered to pay clai.nant fifteen weeks of germanent 
oact~.11 disability resulting from an lnJury arlSing out of and 
in tne c2urse ·:> f his amployment on ·•tay '3, 1381 (sic). 

:he record on appe3l consi3t3 ~fa trJnscript of the grocced-
1ngs ind exhibits l through 3, 111 ,f ~ni cn were con3ijered in 
reacning this final agenc/ decision. 

ISSJES 

The issue on 3ppeal 3S stated by l?f~nj1nts 1s that "(tJhe 
clainant j i d not sust1in a ?er~anent j1sfurgement of ~he f~;e or 
head which impairs h13 future Jsefulness and earnings in nis 
occuoation at the tl.ne of 1n1ury, 1n1 tnJs, is not entitled to 
comp~nsat ion for per~anent parti1l Jisaoility under se:tion 
S5. 14 {.!) (Tl •:o",' o· lo..:~.·• 

Thirty year old cl3imant testifted to an accident on May 7, 
1991 3t which t i ~e he was removing a C?3rend from a car wh ich 
;ame jown on hin as he tr.el to ta&d out a seat whi;h had been 
~- 1~~ed into the jr1veshaft. 

Since nis accident claimant has noted a "weirj feeling" 1n 
his back when he attempts to pie'< things up, turns, works above 
his he~d or 100~3 down. He is bothered by colj or rainy weather. 
He c~ntinues to see the doctor periodically. 

In addition to his back compllints~ claimant said that as a 
result Qf the accident his eyelid "jroops'' and "feels weird" and 
that his eye is "gett ing kind of sensitive to l ight and stuff 
like that.• The jrooping which he ch3racterized as "slight" 
occurs three or four times a week or •~aybe not that often.• 
Claimant told of a habit of pushing up on his eyr:. Light 
;ensitivity has gradually developed. Clai~ant testified he 
presently is working 3t remodeling houses. His work for defendant 
was described as a labor -type and handyman thing. He responded 
"no• to the question of whether his eye has affected his present 
employment. Claimant indicated that he ~1ssed no work because 
of his eye condition. He was asked: "'). It is your test imony 
today that this eye condition in no way affects your present Job 
and the job that you held at Capitol Auto Parts in the performance? 
A. No. I pretty well function l1'<e I snoul1, I guess.• (l'r., 
i?• 16 11. 17-22) 

Leo J. Plummer, M.O., reported first seeing claimant 1n June 
of 1981 on referral from Dr. Boulden for Horner's synd r ome in 
the right eye. The doctor said the condition is "an interference 
of the sympathetic nerve fibers that serve the right eye and 
surrounding tissues" with the effect of caus ing •a smaller pupil 
than in the other eye and ... a very s l ight ptosis or sagging of 
the upper and lower lid." 

Clai.nant was seen for follow-up on January 27, 1983. rhere 
was .30 iDsignificant refractive error with 20/20 visual acuity 
b1lat~rally. Dr. Plummer found cl~imant to have no funct1onal 
i mpai rment, although his ~ond itiQn is oermanent. In a lett~r of 
A:,ri.l l l, 1983 t~e doctor assi~n~1 .1 p~rcentage of disability 
:ro~ the cosmet i~ defect of five percent. 

!\ PPL ICAB t,E LAl'I '\ND ._N._L YS IS 

Defendants' contention on 3ppeal is that "claimant jid not 
3Usta1n a permanent disfurgem~nt of the face ~r head which 
1~pa1rs his future usefulnes3 3nj earnings 1n his ~ccupati~n at 
the time of injury, and thus, is not entitl~d to compensation 
for ?er~anent partial dis3bility unjer ;action 85. 3~(2)(t) Code 
f Iowa ." 

Iowa Code section 85. 34 (2) ( t) prov ides: 

~or permanent disfigurement of the face ~r h~ad 
~hich shall impair the futur~ usefulness 3,d 
earnings of the c?mployee in his occ•Jp.3tion at the 
time of rec~i,ing the inJury, weekly compensation, 331 



I for such period as may be determined by the in-
1ustrial commissioner accord1n~ to the seve:ity of 
the disfigurement, but not to exceed on?. hundre1 
fifty weeks. 

or . Plummer has assigned a five percent rating for a cosmetic 
defect. Assignment of that rating does not compel 3n 3~acd 
under see~iort 85.34(2)(t) which requires, 1n addition to permanent 
disfigurement, impa i rment of future JsefJlness 3nj e3rn1n~s in 
the same occupation. 

~laimant's work 3t the tim~ of nis injury was ls 1 llborer 
and handyman in a junkyard. Cl1i~ant w1s able to return to his 
slme job post-injury and made at least 3s ~uch money as before, 
if not more. He missed no work because of his eye condition and 
he denied that it affected his ability to 1o ~is job in any way . 
Additionally, claimant testified that the Jroo?ing of his eyeli1 
is slight and occurs only three or four ti~es 1 week, if :nat 
o ften. 

Claimant does not meet the cequicements of section 85.34(2l(t). 
The occupation on which to focus, as cl1imant properly points 
out, is the one in which he was working at the time of injury. 
His disfigurement in no way impaired his usefJlness in that 
occupation. Neither did it impair his eacnin~s which remained 
the same or perhaps increased. 

FINOI)IGS 0~ :.'\CT 

llHEREFORE, IT IS POUND: 

That claimant is thirty ye1cs of age. 

That claimant was injured on :tay 7, 1'181 at his job. 

That claimant complains of a droop1ness 3nd weird feelin~ in 
his eye as well as sensitivity to light. 

That claimant ' s symptoms oc~u: three to four t imes 3 Jee~ or 
1-:iss. 

That c laimant's work at the t1ue of ~1s 1~j ~cy ~as as a 
laborer and ~andyman. 

:'hat claimant nas Hocner's syndr ome 1n ~he cigr.~ ey~. 

That c laimant has no functional 1,pai:ment to his vision. 

That claimant ' s disfigurement does no~ 1mpair his ~sefulness 
as 1 laborer and handyman. 

That claimant's d i sfigurement ~ill not impai: claimant 's 
ea-nings as a laborer and handyman. 

THEREFORE, IT IS CONCLU DED: 

That claimant has failed to establish by a preponder~nce of 
the evidence entitlement to benefits under either Iowa Code 
section 85.34(2)(pl or Iowa Code sec~ion 85. J4 (2)(t). 

ORDE:l 

THEREFORE, IT IS ORDERED: 

That claimant take nothing ecom these proceedings. 

That defendants pay costs purs~ant to Industrial Commissioner 
Rule 500-4.33. 

Signed and filed this 1:1._ day of October, 1984. 

BEFORE THE IONA INDUSTRIAL CO~MISSIOL~R 

DAKEL DUANE GEARY, 

Claimant, 

vs. 

IOnA Ot£F PROCESSORS, INC., 

Employer, 

File No. 

A p p 

D E C I 

626439 

E A L 

3 £ 0 N 

F I L 
.. 

£ D 
DL C .:, 1 1984 

Sel t-Insuced, 
Defendant. 

IGhA /'i fA! '':'&U. .... ... ,.. w,r,•1~ , ·•-J !tit 

STATEMENT OF THE CASE 

Detenaant appeals from a oecision wherein claimant was 
awarded benefits toe p~rmanent partial d1sab1lity to the boay as 
d wnole as a result ot an alleged 1nJury of April 8, 1982. rhe 
decision of the deputy was a proposed rev1ew-reopen1ng and 
arbitration aecis1on covering claims contained in tile numbers 
626439, 729342 and 72~343. 

7he oc1ginal pet1tion in the matter sub jud1ce was t1ied 
Auyust 9, 1982 tor lnJury dates of Feoruary of 1980 and February 
ot 1982 alleging a continuation of present cond1t1on trom 1nJury 
ot Pebruary 1980 ~nd a new 1njury 1n February 19~2 and March 
191!2. 

Tne original pet1t1on contained reterence only to file 
number 626439 . At pretrial the other file numoecs were ass1qn~a 
to distin3uish between tne c laims . 

No benefits were awarded to the claim 1n tile nwnbec 626439. 
No benefits were awaroed to the claim 1n file number 7293 4, . 
Benefits were awarded for the claim conta1neo 1n tile nwnoec 
729343. Oetendant chose to appeal trom the decision contained 
in file nwnbec 62643~ but contest the award of oenet1ts connecteJ 
with tile 729343. 

Defendant, in its bc1ef, stated one cf the issues on appeal 
to be whether or not cla1mant sustained 1nJuc1es arising out or 
and in the course of h1s employment as alleged in his petitions 
1n February i980, Februar/ 1982 and Maren 1982. The Febcuar/ 
191!0 inJucy 1s the claim 1n tile number G26439 foe which an 
3ward was maoe in a pc1or proceed ing. The February 1982 inju:y 
1s the claim 1n tile number 72~J 42 . The narcii 19132 1nJury 1s 
toe claim 1n file number 729343. lTh lS date was later changed 
to Apr11 tl, 1982 t oe reasons explained later.) 

Although oefenoant has captioned 1ts appeal to be trom unly 
file number 626439, the matters appealed from and ev1oenct to be 
reviewed ace conta1nea in all three files. Therefore this 
matter is 1n reality and cons1dereo to be an appeal ot the 
entire consolidateo proceeding conta1neo 1n tile nwnbers 626439, 
72~342 and 729343. 

The record on appeal consists of tne transcr1pt of the 
heac1n9; cla imant's exh1oits A througn U exc luo1n9 P; defenaant's 
exnib1ts 1 thcouyh 6; and the briers ano ar.;iuments of the 
pact1es on appeal. Claimant appellee's brier on appeal was 
untimely, however, lt was reviewed and taken into consideration 
1n the resolution ot this ~attec. 

ISSUES 

1. Whether c la1munt sustained 1nJuries ac 1sin9 out ot ana 
in the course ot employment oy Iowa Beef Processors, !nc., as 
alleged 1n his petitions in Feocuary 1980, FeocJary 1982 and 
March 191!2 . 

2. whether claimant 1s ent itled to md1nta1n an action and 
receive an awaco toe an alleged inJucy on A~r1l 13, 19~2 based 
upon the lack of facts and failJre to file a petition foe such 
inJury. 

). wneth~r tne alleged 1nJUC/ foe Jhich compensation was 
awaraed, April 8, 1982 was barred by the statute of l1m1tat1ons. 

4. The nature and extent of d1sab1l1ty. 

5. Set-oft aya1nst any awaca toe company t1nanced benet1ts 
paid to the cla imant . 

6. whethe r tne rchab1lit3tion report was adm1ss1ble into 
evidence. 

7. whether tne deputy correctly ruled un 00Ject1ons. 

13. whether c laims 1n acb1trat1un ace oarreo by section ~S. 23, 
Cod e o~ Iowa. 

RlVIE~ 0F THE ~VlDlNCE 

Claimant was 47 years 010 ac the time ot hearing. Claimant 
1s married and ha3 five children. C1a1manc 13 a n1qh school 
~caduate wno wockeo on ~ca1n ~ins toe Buena ~1sta County fo e 
three years before ~oin~ co work tor jet~ndant employ~c. 
{Transcript, pages iS-16) 

Claimant became employeo oy det~noant employee in 1962, 
our1n~ tnt hearing cla1raant described th~ various )Obs ne h-s 
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performed over the years: 

A. Ove r the years, I had--I laio hides. That's 
when I started down at the roundhouse. Then about 
a year and a half I went up and trimmed ears oft 
the snout. 

Q. 'l'he snout? 

A. Yes it's on the hides. Then after that r was 
c1m over brisket. 

Q. Rim over be 1ske ts? 

A. Rim over brisket, b-r-i-s-k-e-t. 

Q. what is involved 1n rim over brisket? 

A. You've got to take the h ide away from the 
be 1sket. 

Q. Where 1s the brisket on a cow? 

A. Kind of like on the front. ruqht 1n the front. 

Q. How do you take that hide oft the cowt 

A. With an a1c kn1re. 

Q. well, can you describe it a little more completely< 
You )USt take--

A. well, you pull the h1ae back like that (1nd1cating) 
and you come with your air kn1te down tnrough it. 

Q. what do you oo then? 

A. Take the hioe away--

Q. Skin lt Ott the animal? 

A. Yes, tco,n the carcass. 

Q. And you Skln it away from the carcass. what do 
you do when you skin the hide oft the bCl.Sket? 

A. well, you come oown the br1.sket, and you hold 
your hide in one hand and your air knite in one 
hand; you take tne air kn1.te and c~t the h1oe away 
tcom the br1.sket. l got to ~o way back by the 
front snank. 
Q. Then when you cut the h1.de otf, do~s tnat go on 
to another--

A. Another person. 

Q. Ano they pull the h1.de oft; you cue it? 

A. Yeah, attec it goes acouno. 

Q. Are tnese sides ot oeef hang1n~ on a chaint 

A. Yes. 

Q. How many would run througn tnere in an e1.ght
hour sh1ttl 

A. Well, you average about 118--118 an hour. 

c. An hour? 

A. Yeah. 

Q. So that would be maybe nine hundred to a 
thousand an eight-hour shitt; 1s that eight? 

A. Yeah. 

Q. And then you would-- And they'd be going by you 
one after another! 

A. Right. 

Q. And ace you standing on a platform or how? 

A. Yes. 

Q. How far ocf the ground 1s that platform< 

A. It's prooably about as high as this chair here. 

Q. Ano these beet--s1des of beet go oy 1n front ot 
you, r1ght't 

A. Yes. 

Q. What would the average s1ae of beet weigh? 

A. Probably 20 pounos, 1f it's-- It aepenos on 
your beef. 

Q. Now, you're talking about the hide, are you? 

A. Yean. 

Q. I'm talKing about the whole side. 

A. Oh, the whole side would--the who le sioe of 
beef probably runs about two, two and a nalf a siae. 

Q. And you run about 119 an hour? 

A. Uh-huh. 

Q. How many years 01d you oo rim over brisket? 

A. Aoout 15 years. 

Q. Let's describe a 1 ittle ,noce oetter foe us, if 
we can--the siae of beet comes 1n front ot you? 

A. Right. Well, you got the wnole beet; ana when 
the beefs Ls1c) comes l1ke th1.s, Just the whole 
beef com1.ng through, then I got to take the air 
kn1.fe and get th1s side of the beef off, che skin 
off of the brisket. 

Q. The hicie? 

A. Yeah. And then I got to pull at tn1.s side to 
get the other side oft. I work two sides. 
(Tr., pp. 17-19) 

Claimant furcher test1f1ed that r1m over brisket requires 
extensive twisting back and forth. Claimant estimated that he 
twisted left and c19nt at least 240 times an hour. (Tr., p. 20) 

In Febcuac;, s>t 1982, cla1mant testll:1ea that he twisteo !HS 
back while performing cim over brisket. Claimant was in the 
hospital tor a week tollowing the inc1oent. (le., pp. 22-23) 

Claimant testified to a work-related incioent on Apc1l 8, 
19d2. Claimant related: 

Q. And what nappened Just pr1or to Apc11 9th? 

A. And then when I come bacK that time, I was-
then they give me-- Then they wasn't snarpening the 
air knife like tney was. You get a dull air kn1te. 
Betoce we went, every time we take~ break or go 
1n, we'd leave our a1r knives so they would sharpen 
them. wnen I come back that other time, they was 
cutting down on sharpening your air knives. That ' s 
when you got--if you don't hav~ a sharp a1c knife, 
you know how it 1s when you pusn. You ~ot to push. 

It's like pushin~ a dull knife. And then I come 
oack, and the oogs were still m1ss1ng ev~ry ocner 
one. So that's--

Q. How d1d your back-- Something happen to your 
back? 

A. Yean. 

Q. ~hat happen~d? 

A. ·That 's wnen my back just stacceo huct1n9 again, 
so I hao to--

Q. Okay. 

A. Felt like 1t was p1nch1nJ me. 
(Tr., pp. 24-25) 

Claimant testified that he remained at home from Apr1l 9, 

• 

1982 thcougn April 21, 19d2. Claimant recalled tnat h1s treatment 
during thl.s period was "hot packs and scutf on my back. " (Tr., 
p. 26 l 

In claimant's deposition he related: 

Q. Okay. Old you have any lnJuries 1n 1982, and 
that would nave been last year! 

A. No. 

Q. You nao no 1nJuries at home? 

A. No. 

Q. No injuries at ~ock tnac you can re•em~er? 

A. Huh-un. 

Q. Huh-uh, 1 chink by tnat you me~nt no? 

A. No, yes. 
(Defendant's ~xnio1t 1, p. 15, 11. 5-13i 

Claimant's wife, 1n a deposit1.on, cescif1.eo: 

Q. Now Dr. Hutchinson ~as down here on his pact ot 
this, quote: "Has getting out ot beo ano curneci 
ano heara someth1n~ ?OP, 4-9-HL," unGuoce. ~ho 
told him that, d1d you oc your nusbano? 

A. Well, we was boch tnece. I ~ean, like I said, 333 



I 
I 

it happened first back in 1~79 But then also when 
he was -- different t1~es ~hen he has g o t out o t 
bed, the same th1ng has happened ~1ain . 

Q. On 4-9-d2 ? 

A. Yeah. 

Q. And that was what l~d him to JO in t o s ~e or. 
Hutchinson then? 

A. Uh-huh, yeah . ' Cause n !! "'ent t o <Jet uv, you 
know, ano l mean atter he turneo over and his back 
popped, he coulon't haroly wal~. 

Q. So the truth of the matter is that on 4-8 or 
4-9 when he was 1n bed at home, he turneu over, nis 
back popped? 

A. Uh-huh. 

Q, And then the next oay h~ went 1n to see Or . 
Hutchinson; 1s that the truth/ 

A. Yeah. 'Cause 1t happened 1n the night so we 
nad to wa1t until morning to ~o see hi~. 
(Det. Ex. 2, p. 6, 11. 4-25) 

oetendant's ~xhiblt 5, dated April 16, l982 lS a J1~301lity 
clalm form wn1ch recites 10 11ne 3 ot the lower portion ot tne 
torm: "l turnea over 1n beJ and so~eth1ng po pped 10 my bacx and 
, could't hardly move - haa to go to or., ~et a muscle relaxer 
shot 4/12/a2." Cla1mant's w1te 1na1cated she helced till this 
report out and that it was the trutn . ('.:et. Ex. i, p. 7 

Claimant test1f1ed that he was a0~1tted into a Fort Ood<Je 
Hospital bt Roy M. 11utch1nson, ~ . o., on April ll, 1982 Claimant 
rema1ned there until Apc1l 2a, 1982. Claimant recalled tnat De. 
Hutchinson ceterrea claimant to Joe F. ~~llows, H. O. (Tr., pp. 
lo-271 

~y way of depos1t1on, or. fellows testified that he t1rst 
saw clai~ant on Hay 9, l9ij0 tollow1 ng a work-related accident 
He stated that ne also saw claimant on June l, 1982. or. Fellows 
testified that it was at th1s t1me that cla1mant revealed tnat 
he had twisted 01s back at work 1n February and April of 19a2. 
Or. Fellows test1f1ed that he took x-rays of claimant's back 1n 
both Hay of 1980 and June o f 19a2 ln compar1n~ those sets ot 
~-rays, Or. Fellows 1nd1cateo that "there had been a little 
widening of the neural arch detect. ln o ther woras, the area 
where the bone was de ► ic1ent had widened just a sli~~t amour t 
over that two-year per1oa . • (Claimant's ~x . T, pp. b-9 ) 

~he testLmony o t De . fellows contJ,ns the t~llow1 n~ execpt, 

Doctor, on August 10, 1986, Jld you cece1ve ant 
h13tocy at all that either tne episode related t o 
you 10 Febcuacy or April ot 1982 occurr ed 3t worKt 

A. Not that l have recorded, no . 

MR DAHL: All c19nt 

A. You want me to go ahead and answer the 

Mk. DAHL: .. e I 11 r e peat ou r ob)~Ction . t,ow you 
-,io ahead and answer, Doctor . 

Q. Doctor, what 1 want to know is, did you have an 
opinion as to whether or not these two 1nJur1es 
a~gravdted tne spondylol1sthesis furtner t 

A. I really can't say tor sue<>. I tni nK tne only 
tn1ng I can Buy i5 that lhere haa been l cnan~e 1n 
the x-rays over a two-,ear period. hnetner that 
was a ',jraaual change or whether 1t was related to 
any 1nJury l can't state toe sure. 

De, Fellows testified that he perto cmed surgery on the 
cla1•ant on September 8, 1982. The s ur<Jer y pectormed was a 
lumbar tus1on ana a gill 1am1nectomy where the loose degment ot 
bone relatea ~o his conaition of s~o no y l o l1sthes1s was removeu. 
(Cl ~x. T, p. 12 1 

Dr. Fellows test1fed that ne has been tollow1n<J claimant on 
a regular basis since the surgery. Or. Fel l ows stated that 
claimant is wearin~ a lumbar support c o rset . Cla1mant 1s 
, estr1cted from doing any heavy l1ft1ng or cr~quent bending or 
stooping. or. Fellows stated tnat in hi3 ~p in1on cla1mant was 
sutcec1ng tcom a 35 percent tunc tio nal im~air~ent ot the low 
back. (Cl. Ex T, pp. 12-14 ) 

In a report datea June l, 1982, or . Fel lows noted : 

Oacel nas t 1nally mdna-,ied t o lozc some weiqht. 
He we1gns 1n the oftice today 191 pound3 wnicn 1s 
aooot a 2U pound wei-,iht l oss ccom h1s last vi3it. 
However, he continues to experLence oack disco•toct 
a nd pain radiat1ng into botn buttock& a<Jgravateo by 
any undue streos on tt1e oac k as in pcolon<Jeo 
stanoing, walkiny, 0end109, l1ttin-,i, P.tc. He has 
occas1ona1 pdr e stnesias 10th~ lower ~xtremit1es 
whicn he noteJ tirst 1n April wnen he twisted his 
bac k, out these seemeo to have c leared . He was 
hos pitalized on t wo dittecent occasio ns 1n the last 

cou{>le ot months with recurrent oack pain. lie was 
treatea pcimar1ly w1tn physical tnerapy. Thl3 was 
at h1s home 10 Fort Uod~~- He wockeo pr1~arily as 
a hide cutter at the meat pack.n~ plant ana had to 
do a fa1c amount ot heavy litt1ng a s -ell JS upper 
arm motions wnich tended to aggravate his back pain. 
(Cl. Ex. Kl 

On August 10, 19a2 or. Fellows wc~te: 

He indicated to me that he 01d 1nJuce the oacx 
twice prioc t~ the June v1s1t 1n 19d2 . l recuroea 
the o~e 1n April lt which time he twisted the bJCK, 
but he alJo 010 1t 1n February ut 19~2 wnen he 
twisted the bacK, and nao 1ncreas1ng pain ana 
discomtoct, ana was treateo w1tn hosp1tal1~at1on on 
that occasion plus again 1n April tor ap~rox1mately 
one week each time with 1ncceaseu lower ~ack pain. 
(Cl. Ex. KI 

A report was also aomitted tcom Jonn J. OOugherty, H.O., 
dated July 15, 198J as detendant's exh101t 3. That report 
states in pact: 

In attempting to draw a conclusion to this, it 
appears that th13 patient has had a spondylol1sthes1s, 
probably congenital and was probably destined to 
have trouble sooner or later especially in view of 
the tact that he 1s catner obese. 

I think ep1soues such as work1n-,i, turn1n; 1n OeJ 
and 00109 other d1ttecent things coolo flare 1t JP 
and aggravate 1t. The patient certainly appears to 
be rathec listless and moves \1nd of slowly, 
however, I would think that overall he really .s 
not doing too badly and that maybe turther 1nvesti
'.)at1on to pos31bly a more deep-seated problems .na1 

shed some aaa1tional l19nt on the overall picture. 

or. oou-,i~ecty 1nu1~ated that due to claimant's spinal tus1on he 
pcobaoly has a functional impairment 1n the neighborhood ot 10 
percent of the booy JS a whole. 

Also aam1tted into e11aence 1s clai~ant's exh101t C, a 
report dated April 27, 1982 tcoru Patsy wc1-,iht, ~-D-, t.R.C., )t 
Protess1onal Renab1l1tation Management, Inc. According to that 
report 1t 1s highly unlikely that claimant will ever be able to 
ceturn to his former employment. In addition, claimant's 
vocational experience, current phys1~a1 cestc1ct1ons, and 
intellectual det1cits l11nit future employment to simple, continuous 
ano ,~peaced operdtions of a ~ery light nature. ~s Wrt<Jht 
3nt1 r n,tes that Cldtmant will be e•ployaole only 3t Jobs paying 
m• n1mum wa;e and tew, if any, fc1n;~ benefits. 

it was also touna by tnis revoct that claimant's academic 
ana intellectual detic1enc1es preclude tra1nin~. The ~eschler 
Adult lntell19ence Scale-Revised administered by Kc. Coftrey 
indicates claimant's full scale 1.c. at dJ, which places him 10 
the ninth percentile 1n the aull normal class1f1cat1on. The 
report suggestea a proposed rehabll 1tat1on ;>rogcam tor c1a1mant. 

APPLICABLE LA'-

Cia1mant has tne burden ot prov1n; by a preponderance ot toe 
eviaence that he received an inJury which arose out of and in 
the course of his employment. McDowell v Town ot Clarksville, 
241 N.W.2d 904 (Iowa 197b); Musselman v. Central lelephone co., 
261 Iowa 352, 154 N.k.2d 128 (1967). 

The supreme court ot Iowa in Almquist v. Shenandoah Nurseries, 
lld Iowa 724, 7)1-JZ, l54 N.W. lS, Jd ,1934), d1scusseo the 
def1nit1on ot p~csonbl 1nJury in workers' compensation cases as 
tollows: 

while a personal 1nJury does not 1ncluoe an occupa
tional disease unoec the workmen's Compensation 
Act, yet an inJury to the health may be a personal 
lnJury 1Citations omitted. J L1kew1se a personal 
inJury includes a disease resulting from an inJucy .... 
the result ot changes in the human body 1nc1dent to 
tne generul processes ot nature ao not amount to a 
personal 1nJury. This must tollow, even though 
such natural change may come about because the lite 
has been devotea to labor and hacu work. Such 
result ot those natural chan~es does not constitute 
a personal 1nJury even thougn the same beings about 
1mpa1cment of health or the total oc partial 
incapacity of the cunct1ons ot the numan body. 

A personal inJury, contemploted by the workmen's 
Compensation Law, obviously means an 1nJury to the 
body, the impa1cment ul health, oc a disease, not 
excludea by the act, which comes about, not through 
the natural builu1n9 up and tearing oown of the 
human body, but because of a traumatic or other 
hurt or aamage to tne health or body of an employee. 
(Citations om1tted.J tne 1nJuty tu the human bouy 
here contemplated must be sometnin~, whether an 
accident or not, that acts extraneously to the 
natural processes at nature, and tnereoy impairs 
the health, overcomes, inJuces, interrupts, or 
destroys some !unction ot the body, oc otherwise 334 



damages or 1nJ uces a pact or all of tne body. 

~nen a worker sustains an 1nJury, later sustains another 
injury, and subsequently seeks to reopen an awaco predicated on 
the first inJury, r.e or she must p rove one of two tn1ngs : ( a) 
that the d1sab1l1ty foe wn1ch he or she seeks 3ddit1onal compensa
tion was proximately caused by the first 1nJuc1, or (b) chat tne 
secono injury (and ensuing d1sabil1ty) was proximately Cdusea by 
the first inJu cy. oeShaw v . Enecg~ Manufacturing Company, 192 N.W.2d 
777 , 780 (Iowa 1971). 

The claimant has the bucaen of proving by a frepondecance of 
cne evioence that an 1nJ ucy r elate~ to the employment 1s causally 
related to the disability on which he now bases b i s claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (l9b5). 
L1ndabl v. L. O. Boggs, 236 Iowa 296, 18 N.~.2d 607 (19 45). A 
poss1b1lity 1s 1nsutt i c1ent; a pcobao1 l1 ty is necessary. 
Burt v. John Deere ~ate rloo Tractor Works, 247 Iowa 69L, 7J N. ~ .2d 
7)2 (1955). The question ot causal connection 1s essent1allv 
within the domain o f expert testimony. Bradshaw v. Iowa Methooist 
Hospital, .l51 Iowa 375, 101 N.W.2o 167 ( 1960). 

However, expert medical evidence must be consioered wi th all 
other evidence intcoduceo bearing on the causa l connection. Burt, 
24'1 Iowa 691, 73 N.W.2d 732. The op in ion ot expects need not be 
couched in detin1te, positive or unequivocal language . Sonoag v . 
Ferris Hardware, 2~0 N. W.2d 903 (Iowa 1974 ). However, the 
expect op inio n may be accepted or reJected, 1n whole or 1n part , 
by the trier of fact. ~- at 907. Fuctner, the we1,3ht to be 
given to such an opinion 1s for the t 1noec ot fact, and that may 
be aftected by the completeness of the premise given ~he expect • 
and other surrounding c 1rcumscances. aooish, 257 1owa 516, 133 N. w., 
867. see also Musselman v. Central 1elephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

It c laiman t has an impairment to the oody as a whole, an 
industrial d1sabil1ty has been susta1ned. Industrial disab1li t y 
was oef 1nea 1n D1edecicn v . Tc1-Citl Rail wa~ Co., 219 Iowa 5S7, 
593, 258 N.W. S99, 902 (1935) as fo fows: lt is cnecefoce 
plain that tne leg1slacuce intended the teem 'aisabi lity' tc 
me an 'inoustc ial disability ' or loss ot earning capacity and not 
a mere 'functional d1sabil1ty' to be computed in the teems of 
percentages o f tne total physical and mental ao1l1ty of a normal 
man. • 

Iowa Rule o f Civil Procedure 249 states: 

In dec ia1ng motions unoec R.C.P. 243 or 244, the 
cour t shall treat issues actually tried by e xpress 
or i mplied consent at the parties but not embcac~d 
1n the pleadings, as t hougn they had been pleaoeo. 
Elther ?arty may tnen amend to contor m his pleadinqs 
to such issues ana the ev1aence upon them; but 
failure so to amend shall not affect the result of 
the trial. 

where parties proceed without obJe~tion t o try an issue, 
even though not pcesentea oy tne pleadings, ic Qmounts to 
conse nt to try sucn issue and it 1s then r ightfully in the case. 
Ashby v. School Township of Llbecty, l50 Iowa 1201, 1206, 98 N.w.2a 
84d (19 49 ) other Iowa decisions to the etfect that issue voluntartl 
tried, although not tec hnically withi n the scope of the pleadings, 
ace rightfully in the case include Thorson v. Boaco ot Supervisols, 
249 Iowa 1088, 1098-1099, 90 N.w .2d 730, 736 (1958) citations; 
heidect v . Monahan Post Leg1onna1ce Club, 2 43 Iowa 643, i4o 
{1952). 

Tne Iowa Supreme Court c i tes, ap~arently wi th appcoval, the 
C.J.S. sta t ement tha t the aggravation should be mater ial it it 
is to be compensable. Yeager v. Firestone Tire & Rubber Co., 
253 1owa 369, 112 N. w.2d 299 (196 1 ); LOO c.J.S. wocKmen's 
Compensation S555(17)a. 

While there ts eviden~e that claimant may have sustained 
some 1nc1dent i n the empl oyme nt, such evidence is in substantial 
confl ict with other ev1ue nce ~1ven by essentially the same 
.,itnesses. Oefenoant's e xni b 1t 4 1s a disabu.ity claim for.n 
submitted for the February 1982 1ncident. Defendant's exh1bit 5 
is a d isability c laim form submitted tor :he April 19&2 incident. 

At the hearing claimant testifieo as to the February 1982 
incident: 

~ - well, the Exhibit 6, or one ot tnese exnibits 
of the Iowa Beet, show you ott wor~ 1n February. 
What happeneo in February? 

A. Feoruary is wnen I had the--

Q. 1982? 

A. Yean. 

Q. 01d anything happen at work ? 

A. That's when I twisted my back. 

Q. What Job? 

A. Rim over brisket. 

Q. What happened'( 

A. I was pulling beet , o r beef was coming across; 
and there must have been a dog up above. 

Q. what's a dog? 

A. A dog is a thin3 on the chain--ic spreads t he 
bee f . And tne cumpec up above, he was rumping. 
when they come around t ~e corner, he had to pull 
them. I Just pulled a lit:le--tnece was fou r of us 
tnece--and puliea it; and when I pulled it, it 
snapped, you know. 

Q. what snapped? 

A. My back. 
(Tr., p. 22, 1. 13 - p. 23, 1. 8) 

and further: 

A. Yeah, that's when I slipped. I went-- I was 
coming out, and they--
Q. wait a minute, now. I'm talking about you went 
back to work, and you described this incident o t 
twisting yourself on a c1m over bc1sket? 

A. Yean, when I came back. I come back. I was 
otf, then I come back; and I was do1ny my Job. And 
when I come back, I had--then 1 haa to nang tags, 
and then I-- You had to r each way around then to 
get the t ags tcom the beet to hang on the carcass. 

Q. And? 

A. Tnen when my back starteo bother ing me, I went 
to come home. l come around tne corner, and thdt' s 
when I-- They was trimming fat o t f tne beef eight 
around the corner. And when I co~e acouna the 
corner, when I was going back t nis, you know--my 
back was bother1ng me . When I went oack, t hen I 
pretty near went back oown. Two gu1s helpeo me 
from falling t o the ground, or to the floor. 

Q. how did your bac k feel at tnat time? 

A. Feel like I fell to the floor at that time. 

Q. And then you went-- wnat doctor 01d you go to? 
or. Hutchinson? 

A . Yes. 

Ou r supreme couc: has stated many times that a claiman t may 
recover toe a work connected aggravat ion ot a preexisting 
conait1on. Almquist v. Shenanooah Nurseries, 218 Iowa 72 4, 254 
N.~. 35 (1934 ). see also Auxier v. woodwacd State Hosp. Sch., 
26b N.w.~d 139 ( Iowa 197&); Gosek v. Gacmec lnd Stiles Ca., l~B 
~.W.2d :31 (Iowa 1968); ijarz v. Oler, 2S7 Iowa soa, 133 N. ~ .ia 
70 4 (1965); Olson v . Goodveac serv i ce Stores, 255 Iowa 1112, 125 
N.w.2d 251 (19&3); Ye aqec v. Fi restone Tire~ Rubber co., 253 
Iowa 369, 112 N. ~ .2d 299 (1961); Ziegl er v. United States Gypsum Co., 
252 Iowa 613, 106 N.W.2d 591 ( 1960). 

Q. And he put you in the hospital? 

A. Yes. 
ANALYSIS 

On appeal, defendant maintains that claimant has failed t~ 
establish that he sustained compensable inJu ries 1n Feocuacy a. 
1980, February ot 1982 and Maren ot 1982. In a dec1s1on oatc• 
Hacch 16, 1984, 1t was concluded that claimant sustained an 
inJ~cy arising out of ana in the course of ~1s ~mployment on 
Februdcy 5, 1980, ano awarjed 15 percent pec~anent pact1al 
d isability to the body as~ whole. ~o dppeal tcom tnis oec1sion 
was taken and 1t will not be disturbed in this pcoceea1n~. 
Pceswneably detendant contendi; no turther d1sab1lity is celateo 
to t hat 1nJury or that the 1nJucy of Feocuary 5, 1980 was not 
the cause of or related to any subsequent inJuc1es. 

~esalut1on 1n the ne~at1ve of tne question regacd1ng ~hethtc 
or not c laimant nas sustained nis oucden at ocoof that he 
received an inJucy ac1sin~ out of and 1n tne.coucse of h 1s 
employment other than tnat toe ~n1~h he ~as been compensacej 
el1~inates the necessity of cons1otrat1on ot the cema1n1ng 
issues. 

Q . , And then y?u were in there from February 5 foe 
a week? 

A." Yean. 

Q. To February 107 ~hen you sot out o t the 
nospital, you retucneo co work? 

A. Yeah, I cetucneo. 
(Tc., p. 23, 1. i<I - p. 24, 1. 19) 

1n his deposition (taken nine ,ns>nths before the hearing) 
claimant stated ceyacding the FebcJary l?ij2 inc1aent: 

Q. Oi<ay. Dia 'fOU have any inJUCleS i:1 1982, and 335 
t nat ~ould nave been last year? 

A. NO. 



I 
Q. You had no injur ies at home? 

A. No. 

Q. No inJur1es at work tha t you can remember? 

A. Huh-uh. 

Q. Huh-uh, I think by that you meant no? 

A. No, yes. 
(C l . Oep., p. 15, 1. S - l. 13) 

At the hearing claimant testified as to the April 1982 
incident: 

Q. And what happened jus t prior to April 9th? 

A. And then when 1 come back tnat time, I was-
then they give me-- Then they wasn' t sharpening t he 
air knife like they was . You get a dull air knife. 
Betore we went, every time we t ake a brea k or 90 
in, we'o leave our air knives so they would sharpen 
them'. When 1 come bacK that other time, they was 
c utting down on sharpening your a1r knive s . 1hat ' s 
when you got--if you don't have a sharp a1r knife 
you know how 1t is when you push. You got to push. 
It's like pushing a dull knife . And then I come 
back, and the dog s we re s till m1ss1ng every other 
one. so that ' s--

~. How did your back-- Something happen to your 
back? 

Jno: 

A. Yeah. 

Q. What happened? 

A. That's when my bdck just started hurting again, 
so 1 had to--

Q. Okay . 

A. Pelt li ke it was p1nch1n9 me. 
(Tr., p. 24, l. 23 - p. 25, 1. lo) 

Q. Now, then, you d1d go into the hospital in 
A~r1l of 1982 here 1n Fort Dodge under o r . Hutchinson, 
didn't you? 
A. Yes. 

0, And was there any sort of accident or inJury 
that caused you to go into the hospital then? 

A. 'l'hat was-- Yeah, that was my back. 

Q. were you Just ge tting stitf and having some 
trouble w1th your legs and stuft? 

A. That's when 1 twisted my back. That was the-
(Tr., p. 34, l. 24 - p. 35, 1. 7) 

anJ turther: 

~. Ana then the next time that you nad trouble 
with your back wa s April 8 o r 9, 1982; wasn' t it? 

A. Yes. 

O, And that was the time that you reported to the 
company that you were getting out of bed ano turned 
and heard something pop--April 9, 1982--isn't that 
right? 

A. Yes. 

Q. You turned over in bed and someth ing popped in 
your back? 

A. ~ell, 1t was bothering me that night, and she 
called the doctor; and ne said, •wa it until morning. • 

o. It was that night? 

A. Yeah. She called the doctor; and he said , 
"Come in 1n tne morning. • 

Q. It was that night/ 

A. Yeah. She called the doctor; ano he said, 
•come in in the morning.• Ano that morning, that's 
wnen I went in, because l was having trouble when I 
come home that n1gnt. 

o. And then you turned over in bed and something 
popped, and you couldn't hardly move, and you had 
to go to the doctor and get a muscle relaxer shot; 
didn't you? 

A. I got a muscle relaxer shot, yes. 
(Tr., p. 36, l. 20 - p. 37, l 13) 

Inni s deposition c1a1rnant stated, regaraing the April l9tl2 
incident: 

Q. Do you remember oe1ng in the hospital in April 
ot 19d2 here in Fort Dodge under or. Hutchinson? 

A. Yean. 

Q. was there any sort of an acc1d~nt or 1nJurv 
t hat caused you to go into the hospital then?· 

A. I was getting st i ff tnen and some trouble wi t~ 
my legs ana stutf. 

Q. All right. 01d you 90 back to work after you 
were in the hospital in Apr il ot 19ij2 under or. 
Hutchinson's care? 

A. No, no. 

Q. Okay . Now I'm ~oin1 to show you a paper here 
and down at the bott om by - - oh, JP about an inch, 
is that your signatur e? 

~- Ye-eh, that's my signature. 

Q. Is that a form tnat you made out to 91ve to the 
company to get some benefits when you were ei t her 
going into the hospital or had already been in the 
hospital? 

A. l tn1nK this was when I was going 1n the 
hosp ita l. 

Q. Okay. Now you 've read it; have you? 

A. well , as far as I can maKe out, yeah. 

Q. Did you actually do the writing or 01d your 
wlte? 

A. I don't know. That aon't look l1Ke her writing . 
Oh, yeah . Now I see, yeah. I did it. 

Q. Is that your writing o r hers? 

A. This must oe mi ne here, yeah. 

Q. All r 1ght . 
part that says 
then there's a 
nature ot your 

Now you see down here there's a 
to be comple ted by employee, ana 
place that says desc r1oe fully the 
disabili t y and the cause thereof. 

And then somebody nas pr inted 3ome words in there. 
Do you know who printed those wo rds ? 

A. Yean. Tnat ' s my wi fe's wr1t1ng there. 

Q. Did you tell her what to write? 

A. '{es. 

Q. Now--

A. "ell, it that's on the bac k and stuit, I mean, 
that'3 wh~t the aocto~--

0- Now it says nere that -- tne question 1s: 
"Describe fully the nature of your d1sabi l1ty ana 
the cause thereof." 

Ana it says: "I turned over 1n bed ano sometn1ng 
poppea 1n my back ano couldn't hardly move.• 010 
your wi fe write that aown? 

A. "ell, t h~t was -- that was tne t1cst time I 
went in tnen. 

Q. Into the hospital? 

A. 'leah. Or it wa s on that deal tnat-- Thdt's the 
time I couldn' t get up. 

Q. Now you'd bee~ in the hospital here before 
then- - Hadn't you! --that year of 19d2? 

A. Yeah. 

Q. Okay. was that the truth, that 1n Apc1l of 
1~82 JOU tucned over 1n beo ano someth1n~ popped in 
your bac k and you couldn't hardly move? 

A. It pulled. l coulan't move my l.?gs then. 
There that cay l was stiff. Ana you know it's JUSt 
l1ke you work thcee aays, you tninK it'lL =ome out 
of it, you know . You Just thin~ it's li~e pusn i ng 
- - pushing them oeet around the th1nJ. 
(Oet. Ex. l, p. 16, l. 4 - p. 18, l. 12) 

At thP. near1n~ claimant's w1te test1t1ed regaro1n3 the 
February 1982 incident: 

Q. Okay. Sharon, back to Pebruary, 'd2, do you 
recall calling 1n to Diane--

l 

I 
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A. Yes. 

Q. --about Oare!? Will you tell us about that? 

A. He come home that n igh t from wo rk, and his back 
was giving h1m a lot of trouble and very st1tf. 
And when he went to bed that night he turnea over a 
little later, a nd it poppea 1n his bac k ana he 
coulan't move. so I called the doctor 1n the 
miadle of the night, and he said to keep n1m at 
home until morning and then bring h1~ 1n. Ano tn~n 
1n the morning I -called 1n to Iowa Beaf a nd told 
them that he couldn't move or anyt htng, so then ne 
had an appointment with the doctor that morning. 

Q. Did Da r e! tell you when he come home thdt night 
about what happened at wor k? 

A. Yes. 

Q. ( &y Mr . Ulstad) what Old he tell you! 

A. He said that when he come home he had t w1stea 
h1s back and that it was g iving h1m a lot of 
trouble. 
(Tr. , p. 40, 1. 5 - l. 20 and p. 41, 1. 4 - l. 6) 

Regara1ng the April lib2 incident , c laimant's w1te test1t1e~: 

Q. (By Mr . Ulstad) oarel hasn't workea since 
April 9th, acco rding to the worK records of, I 
bel i eve, Miss McIntyre, he's been otf work since 
that aate and s i nce somebody callee 1n. Was tnat 
you? 

A. Yes. 

c. What d 1d you tel l hec? 

A. I told her he had t wi sted nis bac k at work; anci 
dur ing the n i ght it was still giving h1m a lot ot 
trouble, and he turned o ver 1n bed and 1t popped 
and he could not get up the nex t ~orh1ng to come to 
work. 
(Tr . , p. 42 . l. 6 - 1. 15) 

In her aepos1tion regarding both 1nc1dents 1n 1~82 claimant's 
w1te testified: 

Q. ~ow 1•~ 90109 to show you a torm that we've 

talked about before. 
signature on that and 
made out pact of Lt? 

A. Uh-huh. 

Mr. Geary has iaentif1ed his 
s a ys that you as ne recalls 

Q. Do you remember making ou t the form? 

A. Yes, l d10, this bottom half, y1:ah. 

Q. All r 19ht. And d10 you t 11 l 1n the 1ntormat1on 
from what he told you? 

A. Yes. 

Q. Is your husband a truthcul raan? 

A. Yes, he lS. 

Q. Now some o t it perhaps 1~n•t as clear as lt 
could be. Pernaps you could reao where 1t says to 
describe fully the nature of your - - m~an1n9 his --
01sab1lity and the cause thereof? Go aheaa, wha t 
does 1t say? 
A. It says: " I turneo over in bed and something 
poppeo in my back, and I couldn't hardly--• 

o. ltove? 

A. • --move, • yeah . 

o. "Move, had to go to doc toe--• 

A. Yean. 

o. • --anci ge,: 3--. 
A. I can't even rea;i that. 

c. Okay. Now #e' ll ge~ cne oc191nal sow~ can all 
see, but whatever th3t 1s, is thdt 1n your pc1nt1ng 
or your handwc1t1ng? 

A. Yes, yes, 1t 1s. 

0, And you ~ut oown wha t Jouc husband cola you? 

A. Yes. 

C Did you bel1ev~ him when he tolo you tnat? 

A. I was there. 

(Def . Ex. 2, p. 2, 1. 13 - p. ), l. 19) 

ana further: 

A, In other wocjs, I went oack to where it says to 
ciescribe you know the d1sab1l1ty caferr1ng to this, 
I went back to the first t ime 1n August of '79 
when--

Q. way oack? 

A. Yeah. 

Q. You're talking about 1979 ana not in -- even 
though the tocm's in '82? 

A. Yeah. 

Q. Okay. And the ' 79 one really got nothing to ao 
Wlth the WO CK 1n3ury; does it? 

A. No. 

Q. Now this says that his disab1l1ty began on 
April 9, and was that eight, that was the day--

A. That's the last--

~- --he became 0 1sabled? 

A. That's the last day he wo rked 1n '82. 

Q. And 1t w~s the n1gnt betoce that he t urned over 
in bed and n1s back popped; is that what you wr ote 
aown? 

A. well, I was ceferr ing back to when i t flC$t 
happeneo. I mean how it tirst happened 1n the ver y 
first place. 

o. 1979·, 

A. Well, that ' s the first time that it happened. 

Q. D1d you go with h1m when he talkeo to Dr. 
Hutchinson? 

A. t have been with him evecy time he has went to 
the doctor. 1 take him ususa l ly ' cause he -- 1t 
~others him to dr ive. 
Q. Now or. Hutchinson has aown here o n his part of 
th is, quote: "Was ge t ting out of 0ed and tucneo 
and heard something pop, 4-9-82," unquote. Who 
tola him that, d1d you or 1our husbana? 

A. Well, we was both there. I mean, li ke I said, 
it happeneo first back in 1979. But then also when 
he was - - different times when he has 9ot out of 
beo, the same thing has happened aga i n. 

Q. On 4- 9-82? 

A. Yeah. 

Q. And that wa s what led him to go 1n to see De. 
Hutchinson then? 

A. Uh-huh , yeah. 'Cause he went to get up, you 
know, ano I mean aft~r he tucnea over ano h1s bacx 
popped , he couldn't hardly walk. 

Q. So the truth of the ma tter is that on 4- d oc 
4-9 when he was 1n bed at home, he turned ovec, h1s 
back poppea? 

A. Uh-huh. 

Q. Ana then the next day he went 1n to see De. 
~utchinson; 1s that the truth? 

A. Yeah. 'Cause 1t happened 1n the night so we 
haa to wait unt:l mor ning to go see nim. 
(Def. Ex . 2, p. 4. l. 16 - p. 6, 1. 25 ) 

De. Fellows testit1ed: 

Doctor, on 'u~ust 10, 19a~. d1d you cece1ve jny 
history at all tnat either the episode related to 
you 1n F~ocuary or ~pr1l of 1962 occur rea at #ork? 

A. Not that l have recocdea, no. 

MR. DAHL: All r 1ght. 

A. You want me to go ahead ana answer the 

MR. DAUL: we' 11 repeat our 00Ject1on. Now yoi.. 
go ahead ana answer, Doctor. 

Q. Doctor, what I want to know 1s, d1a you have an lJ] 
op1n1an as to whether or not these two 1n3ur1es 
~ggravaced the spondylol1sthes1s fuctnec? 
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A. I really can't say foe sure. I think the only 
thing I can say is that the r e hdo been a cnan~e in 
the x-rays over a t wo-year period. ~hethec that 
wa s a gradual change oc ~hethec it was celateo to 
any inJury I can' t 3tate toe sure. 
(Cl. Ex . T, p. 11, l. S-20) 

In deposit i on exhibit land claimant ' s ~~nibit u oc. Fellow3 
wr ites: 

Mc . Ge.ry was t1c3t seen by myself on Hey 9, 
1980. ~estated to me that he had originally be~un 
having backache ano back pain on or aoout August 
15, 1979 . He woke up one ~ocnin; with st1ttness in 
his lower back, and th i s gradually incceaseo with 
backache and back pain over the next several days. 
He then tw isted his bac k 3t wocK, ~ceatly aggcavatin~ 
the back d1scom t oc t . He was subsequently hospitalized 
in Poet Dodge, and treated with conservat1ve 
management. He wa s found to have a spondylol1 s thes1s, 
Grade 1, a t t he L5-Sl level. 

rhe spondylolisthtsis pr e-existed tne acute back 
str a in or back inJur y and was a contributing factor 
to the development of t he back problem. rt 1s my 
impression tnat the ~ack s t rain he sustained in 
August of 1979 did ayqcavate h i s pre-existing tsicJ 
conoit1on, that be ing the sponoylol1sthes1s. As 
you may note, sponoylol1sthesis is a bony dete.:t ot 
the lowe r bac~ in which the vertebrae has slippeo 
rorwacd a slight amount. 1his sign i ticantly 
weakens the support structures of this area. 

The evidence in the re~ord when vieweo as a whole aoes not 
preponderate 1n favor ot claimant tnat any e~ployment celateJ 
incioent a ~atecial oc s1~nificant c ausP. of c laimant's oisabilicy 
subsequent to the hecetotoc compensable even: in Feocudr y 19 . 0. 

1he medical ,~~ocds chJr1ct~c1z~ cla1~~nt's conoit1on as a 
p r eexi s t ing spondylol i8thes1s which was ag~cavateo by an August 
L97 9 bac k strain . . The August 1979 back strain was not a n inJucy 
a ris i ng out o f and 1n the course of employment. Subseque n t 
t wistin9s aggrava te the back dis~omtort. However , 1n both 
Febr uary and April 1982 claimant 3nd his wite both testity to 
his back "popping• while he twisted in bed at home . ln retrospect 
employment activ1t1es ace alle~ed to have pcec1p1tated the a t 
home events but the evidence 1s not convincing that any actual 
event occuc r eo at woe~ in either 1nstonce. 

WHEREFORE the con~o11aate p,oceed1ng 1s a:t1cmed 1n pact and 
ceversea 1n pac t. 

FlND!NGS OF FACT 

l. Claimant beyon woc~i~3 foe the defendant in 1962. 

2. 

J. 

4 . 

Claimant had a preexist1ny condition ot sponoylolist hesis. 

Cl a imant aggr avated the spondylol1stnes1s 1n August 1979. 

Claimant received a compensable 1nJury in febcuary l9d0 

s. Cl~imant aggravated h1s back COl\dltion ln FebCUdC / 198~ 
when he twisted 1n bed at home. 

6. Claimant aggravated his oa~~ condition 1n April 1982 
when he twisted 1n oeo at home 

7. Neither the February 19t!2 nor April J.S82 1ncioents wee~ 
caused by oc related to tne ,eorudcy 196 U 1nJucy. 

CONCLUSIONS OF LAW 

Cl a imant aid not prove by a preponderance ot the eviden~e 
that he 1s entitled to further oisab1llty related to h1s inJury 
of February 1980 

Claimant d1d not prove by a prepondecance ot the evidence 
tnat he cece1•1ed an in)U Cj a r ising out of and 1n the course of 
his empJ.oyment 1n Pebc ua cy 19t!2. 

: 1a1inant 010 not prove by a pceponaerance ot the evioence 
that he received an inJucy aris i ng out ot and ln the course o t 
his employmi,int in March oc Apc1J. l9t!2 . 

OROt.R 

THEREFORE, claimant will take nothin ~ fr om ceview-ceopen1ng 
pr oc-,eding 6264J9. 

Claimant w11l t aKe noth1 n4 from ac b 1tcdt1on 
72

9J
42

• pcoce eo1ng 

Cl,llmdnt will tak-, noth1ny tcom aco1tL'dtion tiCO <:eeci1ny 
729J43 . 

Costs ot tn1s action ace assessed to detenaants . 

,ii-3 ned ana fil ed this c{/ day ot oecemcec, l9ij4 
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This i3 ~ proceed1n1 in c~ ✓ 1ew-r?OE)':!ni~g brought by P~dney o. 
r.erri~tts ag1inst lestecn Electric Co-npany, l :;elf-insured 
.,mployer. Claimant s<>eks benefits 1n tne foc,'11 of com~nsati.on 
foe permanen~ disability alleged to be the result of the inJur y 
..,h1ch occurred on August 5, 1976. Cla1m3nt' s rate of compensation 
is Sl31.36 pee week as established by the -nemoc3ndum of agreement 
on file 3nj by stipulltion of t he parties 3t the time of he3cing. 

The he1cing ~3mm~nced June 12, 1984 at the indus t rial 
comm1ss1onec's office 1n Des ~oi.nes, Iow3 The case was cons i d er ed 
f ·Jll·1 submitted upon conclusion o f the heac1n1. • The ceco r :i in 
this ~,se consists of the testi~oni.es of Dav1:i 9. ~cClain, 0 . 0., 
Stephen Bennett, John P. Clac k , 0.0., Rodney D. Gerrietts, Jer r y 
Ferc1s, ~ar3acet Ann Gerrietts ln:i ~ei! Stevens. Cl31mant's 
exhibits l t~cough 20 and :iefendant's exhibits A through E were 
,~:ei , ed .nto evid~nc?. 

ISSUES 

rh~ issues ?resented ~y the ?lr~ies 3t th~ t1'1\e of near1n3 
ace a determination of cllimant's entitl e~~nt to benefits for 
permanent partial disability. The ~n:ierlyi n; issues 3ce whether 
th~ lnJucy 1s cela:~ to tne complaints i~vo lving cl1imant's 
neck lnd c ervical spine. AJ\ additional ~nderl1 ing issue 13 the 
~f f ect of an inc.dent which has been des~,i~ed as a "fall" wh1~h 
occurred nea r Christmas time during the winter of 1981-1982. 
Evidence was hea rd regarding a lacer3t1on of cta imant's r ight 
index !ingec which occurred Febru:iry 13, 1979. The result of 
~he injury was addressed in defendant's ~r1ef but not by claimant 
1n his brief. The result of tha t 1nJury .,11 also be considered 
in this decision. The parties st1pul at~d th.it cl a1,nant had ~~en 
paid benefits foe all ti~es during which ne was oft . or~ as a 
c~sult of the injuries and that the ~~fendant has pai:i ,11 ~f 

claimant's medical exE)':!nses incurred for trelt~ent of the 
injuries. It was further stipulated th~t in the eve~t ~fan 
awari the Jppropriate conversion :iat? :oncecn1ng the inJucy to 
,:la iman t' s b ack 1s August l 5, 197 8. It .3s 3lso stipulated tha t 
no benefits fo e permanent partill d1sabil1ty had been pai:i. 

Oav1d S. McCl1in, 0.0., test ified that he performed l lumbar 
l.1~il\ecto111y on "lat 16, 1978 3nd ?r c·,ided follo"'UP cac?. He 
opinEri th3t a causal r!l~tionsh1p ex13ted betwe':!n the inJ~cy of 
, Just, 1976 and the surgery which he pecfocTied upon claimant. 
(Transcript page 23) He also opined that claimant has 3 15 
perce,lt disabi.11ty eating 3S a result of the inJury. (Tr., p. 24 ) 
He did no t feel that any C<'rv ical or ·•c · · roblcms .rh i ch 
claimant may have w~re related to the inJucy of 1976 (Tc., . PP • 25 
, 26) (Ex. A, pp. 21 & 22) Or. McClain st.lted that he autnoc1zed 
claimant to return t o work without restrictions on June 18, 1979 
as shown in exhib i t 11 . ( Tr., p. 22) (E'(. A, p. 19) He related 
that he had recommended that cl3imant obtain tC3in1ng to enter a 
diff'3ren t line o f wor k. (Tr ., p. 21) (Ex. A, p. 16 & 20) He 
st1ted t hat claimant has oeen left with a residual loss of the 
Achilles re f lex , tenderness ove r the left sacroiliac region and 
slight res t ic t ion o f mot1on. (Tr., p. 24 ) (Ex . A, p. 20) . 

Steven A. Bennett testified that he is presently a self
employed operator of an aircraft supply company. He formerly 
worked foe we stern Electc ic Company with cLi imant. He testified 
that pc1or to August, 1976 claimant did everything which everyone 
else l t •he warehouse did, including lifting weights of as much 
as 100 pounds. He rel3ted tha t s i nce August, 1976 claimant nad 
been ,3ss i~ned work which involved a lot of ?a per work u~t 1l 
early 1981 when cl a imant was sent to work in the wac?house. He 
was not 3 wace that the weight restriction which had been medical ly 
imposed aad ever be en removed. Bennett t estified that the work 
which claimant pe r formed follo wing his surgery involved assigning 
hlm to ex ist i ng positions without t~! creation of !l new ?OS1tion. 
Ho stated tha t claimant g~nerill, did his Job except that 
. lai~ant required help l i fting hea~y items. Bennett related 
t hat some other workers at the wac<>hOUS<! f~lt that .::ll1,n:rnt was 
not doin9 his fair shar~ but that ne per~onally felt that 
claimant was performing ~dequately. Bennett agreed t ~at he an:i 
cl1imant ara friends and share an interest in aviation. 

John P. Clar k , o.o., tes tified that ne h3s been cllimant's 
(amily physician since June oc July 1979. He r elattd that over 
the year s cl a imant's chief complaint has been low back :ii~comfort 
w~ lch has prog r essed to nis upper back. He also provided ~ace 
foe cl a imant's 1nJured finger. De. Clack related that claimant 
had tight ness in h i s neck as early as October 13, 191!0. Or• 
Clack opined thit the problem ~1a1mont experiences in his nee~ 
is c , lated to his lower bac-< injury. trc., p. 68) (Ex. 18, p. 26) 
or. Clack opined that clai,11ant h!lS <> hsabil1ty of 30 percent 338 
relative to the condition of his oack. ,rr., p. , 7 ) (Ex. 1a, P· 35) 

I 
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He stated that eight percent was attr1~utable to claimant's neck 
and the remaining 22 percent attributable :o the low bac~. (Tr., 
p. 77) or. Clark stated that when he saw cl~.mant on January 12, 
1982 that claimant related an incident which he understood from 
claimant to have been in the nature of a fall from a ladder. 
(Tr., p. 79) (Ex. 18, p. 44) or. Clark stated that such an . 
incident would be consistent with further inJury to oc aggravation 
of cLtimant's back. (Tr. , p. 82) (Ex. 1-3, p. 44) ::>r. Clari< 
confirmed that claimant 1oes not ha1,1e scoliosis. (Tr., p. 84) 
He declined to state any opinion upon whether or not falling 
'.lqainst a ouLlding could result 1n curther inJucy. ITr., P!.' · 87 
& 88) Or. Clack prescribed Percodar for cla1mant on January 12! . 
1982 and could not find a time when he had m31e a prior prescription 
for that particular drug. He stated that such was at or about 
the time of the incident 1n1,1ol1,11n9 the lat':.ec. (Tc .. p. 81) (Ex. 
18, p. 42) Or. Cl ack testified th~t LI'\ l979, 1980 and 1981 he 
saw claimant 14 or 15 times each year. He stated that in 1982 
he saw cla imant 49 times, in 1983 50 times and 1n 198 4 15 times 
to the date o f hearing. 

Rodney o. Gerrietts testified that he i.s 39 year~ 'lf age, . 
married and has t wo minor children, the oldest of which LS four 
yea r s of age. He testified that he graduated from high school 
in 1963 in the l o wer ten percent of his class. Claimant related 
that while in high school he worked in a nursery where he 
repotted small plants and planted small trees. He then worked 
1n a station as an attendant where ha pumped gas, changed tire5, 
011 and performed tune-ups. Claimant enlisted in the Marine 
Corps where he served four years. ~ring the period of mili~ary 
serllice he took courses in electronics and field wire communications. 
He held t wo different positions where he was in chac3 e of a wire 
~ection where he supervised other personnel. 

Following his 1ischarge from the sec1,1ice he was employed by 
;-1est~rn Electri-: for approx1:nate,'1' tw? ye:irs where he worked ls 
1n installer. He then worked as a f1ald representltlve for 
Anke r Data Systems which involved_ repair and service of cash 
register equipment. In 19'70 ne retucne:l c? ,o/estern Electc 1c 
Co~pany where he installed central offic~ sw1tch1ng equipment, 
including toll terminal microwave. In 13te 1972 he returned to 
worl<. foe Anker Da t a Systems as a ser•1i.;;e manager where he was 
responsible for the installation, sec1,11ce and repair of company 
eq.1ipment. This involved super·1ision of as ma:1y as eight 
subordinates, tcain1n1 of dealer service personnel and problem 
resolution as well as actual work which he personnally performed 
on the equipment. 

In 1974 -:laimant returned t:o employm?nt ,nth Western Electric 
Company at its Des Moines, Iowa war ehouse. 

Cl:1imant testified that he was initially placed 1n :he "plug 
~n central stock" (PICS) department. rie ,~l3ted thac ne stoc~•1 
parts Cor three states and that the only si~nificant wei9hts he 
handled «ere when a nu~ber of items w~:e placed in a large 
container. He wa s then mo1,1ed into the warehouse where he stated 
that the weights of items ranged up to three hundred or four 
hundred pounds. 

Claimant relat ed that on August 5, 1976 while selecting 
equipment from its position on the shelf, he was picking up a 
fairly heavy box and in doing so hit the small of his back on a 
shelf . He stated that by the next day the pain had increased 
substantially and that Neil Stevens dro1,1e hi.m to see Ralph R. 
Pray, M.O. He remained off work through No1,1ember 7, 1976. He 
related three relapses, the third of #hich was followed by 
surgery. He stated that the third relapse which occurred in 
April, 1978, came about when he had been stlnding on a lower 
shelf in order to place a box on a higher shelf. He stated that 
as he stepped down he experienced pain 1n his back. He stated 
that he finished work on chat day but sought medical attention 
the following day. 

Claimant sta ted that when he returned to work the employee 
a~commodated the medical restrictions. He stated that as time 
passed he felt himself growing stronger and that at the time his 
job ended he could handle up to 35 pounds without problem. He 
denied that or. McClain e1,1er advised him that the weight restriction 
had been removed. 

Claimant testified that following surgery he was not put 
back into the normal rotation for workers but was given lighter 
work in the PICS department. 

Claimant identi fied exhibit 16 as a list of places where he 
has soug~ t employment and stated that the list is incomplete. 
He said that ~e has not given up searching for work 3nd has 
interviewed for another posit ion with Wes teen Electc 1c but that 
he did not receive it. He related that he screened the Jobs foe 
which he applied according to the anticipated income, wheth0 r 
•he Job met his physical restrictions and whether he would «ant 
to work at that particular place. He st3ted that h0 has been 
~pply1ng foe positions 1n field sec1,1ice or ~arenouse s.1per ✓ 1s1on. 

He ~tated that he has not worked 3ince July 3, 1981 when the 
Western Electric Warehouse closed. He has been den1ej social 
sec.1c1ty disability benefits. 

Claimant testified that he 1s presently enrolled in a 10 
week management course which LS designed to improve his employ
ab1l1ty and Job hunt1ng skills. He stated that 31nce 1981 he 
has occupied himself by )Ob hunting and wat;;h1n9 his sons st 
home while his wife works at her employment. H9 est1nated that 
ch ild care expenses would be 580 oc S85 per ~e9~ 1f he were to 
find employment. 

Claimant testified tha t he 1s right handed and that the 
injury to ~is right index finger causes l lo t of problems. He 
statej that he has no sensation in the right side of the finger 
and little motion at the first joint. He underwent sur;ery on 
the finger in July, 1980 and stated that the only restrictions 
which hld been medically imposed were to exercise caution with 
the finger and to protect it. 

Claimant denied hailing any back probl9ms prior to the 1976 
injury. He stated that while in the service he ha.-.dle,j reels of 
wire which weighed 40 or 50 pounds. ,'1h1le with !\n'(9C Oat3 
Systems he carried a tool ~it which we11hed approximately 60 
oounds and moved cash regist~rs which weighed as much as 185 
pounJs. He stated that prior to th~ 1976 1nJury he mowed the 
yard and helped in the house cleaning but that now his wife 
performs both of those activities. He stated that he does not 
pic k up his child ren except when he is seated. 

Claimant testified that the recent job application <1ith 
western Electric ~as handled by a c~present3ti1,1e named Judy 
Kilpatr1ck, the personnel direc tor Eoc the company in Omaha. He 
stated that she told him that he was not employed as a result of 
his weight restriction and a hearing loss. He stated that the 
hearing loss preceded his employment with Western Electric. 

Claimant testified that his neck problems started developing 
in 1982 and that ne did n~t have them at the time the warehouse 
:eased operation. 

Claimant stated that in January of 1982 he was taking 
Christmas lights off the front of his house and that wn1le 
stepping up on the ladder his left hip popped and that he fell 
to the left catching hi~self wi th his left shoulder on the aide 
of his house. He stated that such caused a bruise on his 
shoulder but that it did not otherwise change the discomfort 
.ihi;;h he was experiencing i.:i h13 neck oc bac'<. 

Cla1mant te~t ified that prior co the tim~ of the initial 
1.-.jury he enjoyed hobbies inc:udi:ig workin3 on :ars, woodwor~ing, 
hunting, fishing, canoeing and a1,1iation. rle 3tated that he. has 
cut back on hunting and canoei:ig. He relat9d t~at his 3Uto 
mechanics is limited to keeping his own •1ehicle running and that 
h~ has discontinued the other activit1es, all 1n response to the 
pain in his back. 

'lar1aret Gere ietts testifie-1 that she and claimant were 
•l\:i.rried· in 1973. She stated that he had :io back problems prior 
to the 1976 injury. She confirmed that prior to the inJury he 
did yard work but stated that she did -nost of the ,,ouse work. 
Sh,~ confic-ned the hobbies of which he testifi,d and added 
remodeling their home as one of his activities. 3he stated that 
:iow she mows the lawn and that he does ~nly «hat must be done 
and then he performs it in such a manner as to compensate for 
his problems. She stated that she was not aware of the ladder 
incident until this proceeding. 3he de3~ribed claimant as very 
strong prior to the time of his inJucy. 

Claimant's spouse stated that she assists 1n the job hunting 
wh ich usually beg ins with the want ads in the Sunday newspaper. 
She s':.ated that prior to the inJury claimant was a good provider 
and al ·,ays employed. 

Upon t he issue of reloclting she stated that she is a 
t<?acher .it the Polk County Ju1,1enile Home. She stated that it 
would take a very good job to justify relo-:at ing. 

Jerome Ferris testified that cla1~ant worked under his 
direction both pre and post injury. He stated that claimant was 
1n the warehouse in 1980 and that in that position claimant was 
required to lift. He felt that claimant could not perform the 
normal requirements of the job. He stated that of the fi1,1e 
people on the crew claimant was the only one that had restrictions . 
He stated that he felt that claimant did try and that he was not 
goofing off or malingering. Ferris stated that when claimant 
returned following his surgery he was placed in a pos1tio:i where 
he had extensive control of the P9X station in which he performed 
satisfactorily. He stated, however, that when working as a 
selector that he required extensive assistance due to the we ight 
limitations. Ferris was not aware that the limitations had e1,1er 
been l 1 fted. 

Neil Stevens testified that he hired claimant in order to 
obtain claimant's knowledge of PICS equipment. He stated that 
at the time of injury he was claimant's supervisor. He stated 
that fol~owing the injury he directed ;;l aimant to follow the 
-nedical restrictions and get assistance when it was needed. He 
s:ated that exhibit 11 ~as probably brougnt to him by claimant 
and that it was timely when ne received it. He stated that no 
restri::1ons were applicable when claimant <1as placed back to 
work in the warehouse in late l~ao and that :laimant performed 
adequ~tely in the warehouse until tne facility closed. ~e 
evaluated claimant as being above average and that 1E the 
facility had not closed he knew of :io :eason wh y claimant would 
not have continued in employment there. He did not recall .f 
the grade 4 directors were ~ade aware o f th~ ~act that cla1mant'3 
~ed1cal restrictions had been cemov?~. a~ stateJ that ne ~eot 
claimant in the PICS section after tne restc1ct1ons had oeen· 
removed in order to utilize his exper:i3e He agreed that such 
expertise was of little value outs1Je ~he commonicat~on industry. 

Ste1,1ens was not aware o f the weight restrictions which had 
be?n imposed by De. Carlstrom as 3hown 1n ~xh1b1t ~4 ouc stated 
that at the present fac1l1ty whece he 13 ~l\ployed ~o3t of the 
production jobs in the shop ac~i would fall .iithin those re- 339 
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strictions, namely repairing telephone sets and doing repair 
work on circuit packs. He felt that those jobs would be in 
compliance with a restriction which included a prohibition 
against prolonged sitting or standing without allowing an 
opportunity to change positions. 

Exhibit 7 is a billing statement fro~ Dr. Clack which shows 
the frequency at which claimant received care. tt reflects that 
claimant was seen November 17, December 1, December 8, December 
17, December 22 and December 29, 1981 as well as January 5, 1982. 
The billing shows that claimant received osteopathic manipul1tive 
therapy on those occasions. Exhibit 19 shows that his complainta 
on those visits were celate1 to hi3 low pack, hip and leg. 

Exhibit 8 is a report from Dr. McClain jated August 12, 1981. 
rt confi rms his impairment eating of 15 percent as a result of 
the trauma and cecol'I\Jllends job rehabilitation. 

Exhibit 12 is a report from Thomas A. Carlstrom, M.D., dated 
September 8, 1981. In it he relates that :-ie examined claima"\t 
on August 25, 1981 in which he states: "Rodney appears to have 
stable, chronic low back pain . I would expect that he will 
continue to have significant symptomatology, and we generally 
rate a 5-10\ disability. He should rate no disability for the 
index finger injury.• tn exhibit 13 De . Carlstrom opines that 
the pain in claimant's neck is not related to his back con~ition 
:1.nd should not be considered to be work related. In exhibit 14 , 
:1. ceoort concerning an examination of ~ay 22, 1984, he opines 
that.claimant's impairment has elevated to approximately eight 
percent of the body as a whole. He recommends that future 
employment should be designed to exclude lifting, particularly 
repetitive lifting of more than approximately 20 or 25 pounds 
and an absolute lifting cestric~ion of above SO pounds. 

APPL I CAB LE L,\,'1 AND ;NALYS rs 

A memoc:1.ndum of agreement conclusively ~stablishes an 
employer-employee relationsh:p anj th~ occurrence of an i nJur, 
arising out of and in the course of e11ploy-;i~nt. I t Joes not 
establish the nature or extent of 1is1biltty. r~~~man v. Luooes 
'!:,£a_nsport Company, Inc., 227 N.W.2d 143 (Io wa 1975,. 

The claimant has the burden o f proving by a preponderance of 
the evidence that the inj~ry of August 5, 1976 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Io,1a 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. ao1gs, 236 Iowa 296, 18 N.~.2d 607 (1945). A 
possibility is lnsu ffcient; a probability is necessary. 
Burt v . John Deere Waterloo Tractor xocks, 247 Io wa 691, 73 N.W . 2d 
732(1955). The question of causal connection is esaentially 
witl-tin the domain of expert testimony. Bradshaw v. Iowa M~'=._'iod ._-t 
HOSP ltal, 251 Iowa 375,101 N,W.2J 167 (1960). 

However, expect medical evidence must be considered with al~ 
other evidence introduced bearing on the ~ausal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The ?pin1on of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Har1wace, 220 N.1'1. 2d 90) (Iowa 1974). However, 
the expect opinion may be accepted or ceJected, in wnole or in 
pact, by the trier of fact. Id. at 907. further, the weight to 
be given to such an opinion is foe the f1n1er of fact, and that 
may be affected by the completeness of the premise given the 
expect and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Ce'ltr3l Teleohone Co . , 
261 Iowa 352, 154 N.W.2d 128 (1967). 

ors. McClain and C3clstrom did not find any relationship 
between the condition of claimant's neck and the injury. They 
ace orthopedic specialists and their opinions will be given 
greater weight than the opinion of Dr. Cldrk who believes th3t a 
causal connection exists. It is theref~re found and concluded 
that claimant has failed to establish th3~ any causal connection 
exists between the injury of August 5, 1976 and the complaints 
which he experiences 1n his neck. Any impairment in claimant's 
neck or cer v ical spine will not be the responsibility of the 
defendant. 

There is no evidence in the record of this case which 
relates the injury of claimant's index finger to the back injury. 
The only evidence in this case which purports to determine 
wh~ ther or not an impairment of claimant'a index finger exists 
is exhi b1t 12 wherein or. Carlstrom found no disability in the 
finger. If an impairment existed it would be compensated as an 
injury to a scheduled member. 'niece being no impalement, 
claimant is not entitled to any compensation foe permanent 
disab •lit y relating to the finger injury and there is also no 
impa irment in the finger "1hich would hav'? any bearing upon 
cl,imant's de3c~e of industrial disability. 

De. McCla1n clearly opined t'ilt a causal conn~ction '?xists 
between the .>.ugust, 1976 injury, ':he la111nect.:,,ny ~nich W'\S 

performed in 1~ 78 and its cesolta. De. Clir•: a3rees ':hat ; 
causal connection exists oetJeen the 1njury lnd claimant's 
continuing symptoms regarding his low back and hips. Dr. 
Carlstrom does not deny that such a connection exists. tt is 
round that the injury of August 5, 1976 1s a proximate cause of 
claimant's present disability. There 13 3v1dence, however, that 
claimant was involved in an 1ncident shortly after Christmas of 
1981 which has been described in exhibit 19 at an entry dated 
January 12, 1982 as "fell off ladjr [sic)". De fendants would 
not, of course, be responsible for the results of any subsequent 
inJucy unless that subsequent inJucy was approximately caused by 
th,• first injury. DeShaw v. Ener:,y ~f:ict•Jcinfi Company, 192 N.W.2o 
777, -co r Iowa 1971). The:-c 13 no e·•1 .... ..:'1C" .n t is case 
,1nich would establish such a c'!l~tionsnip oetween claimant's 

original injury and whatever happened in the ladder incident. 
De. Clark had no independent recollec::ion -,f ·,1hdt claimant 
actually told him on January 12, 1982. He surmised that the 
note in his records indicated that he mus t have understood the 
occurrence to have been a fall from a ladder. Claimant related 
that he did not actually fall off :1. ladder but that he did fall 
to the side striking his shoulder on his house. Claimant's 
first prescription foe Peccodan was 1ssuej January 12, 1982. Be 
had previous prescriptions, however, of other pa1~ relief 
medications including Zomax on January ;, 1982, Em~irln on 
October 2, 1981 and Pacafon Forte .:,n September 2, 1981. It 
appears that the administration of Percodan on January 12, 1982 
was 3n alternative foe the e:1.rlier prescribed Zo~ax ,1~ich had 
upset claimant's stomach. 

De. Clack is the only physician who is ~uestioned conce rning 
the effect of claimant's ladder incidenr.. As shown at pages 87 
through 88 he states th3t an incident of falling with the 
shoulder hitting a building may or may not cause any further 
disability. In 1982 and 1983 the frequency of claim3nt's vi~ its 
with De. Clark had substantially increased. It appears, however, 
that the frequency has again decreas~d with only 15 visits as of 
June 12, 1982. From exhibit 19, however, it appears that the 
increased frequency of visits commenced November 17, 1981. De. 
C:1.clstrom found a slight increase in claimant's impairment 
!:>etween his ~xaminations of August 25, 1991 and May 22, 1984 but 
he does not express any opinion foe the cause of the change. It 
should be noted that the latter eating is within the range 
expressed in the 1981 rating. 

nie ladder incident probably did aggravate claimant's back. 
The evidence does not establish, however, that the 1ncide~t 
caused any change in claimant's long teem impairment or disability. 

If claimant has an i11p31cment to the !:>ody 3S a whole, an 
1ndust ri:1.l di3ability nas be~n sustlined. rnd,strial disability 
was defin'!d in Diederich"./. Tri-City Railway Co., 219 !o,1a 587, 
593, 258 N. :,. 899, 902 (l93SJ as fo llo·,1s: "It lS tn~refore 
plain that the leg islatur'? intended tne t~r~ 'd1sab1lity' to 
mean 'industrial dlsabilit,' or loss of '?arning capa~ity and not 
a mere 'functional d isabil 1ty' to oe computeJ in the terr.is of 
percentages of the total physic:1.l and ~ental ability of~ normal 
m..3n. • 

Functional disability is an element to be ~onsideced 1n 
detecm1ning industrial disability which 1s the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment foe which he is fitted. Olson v. 
Good7eac Service Stores, 255 Iowa 1112, ll'.!l, 125 N.ll.2d 251, 
'I:' ➔ 1963). 

In Pace v. Nash Finch Co., (Appe~l jec1s1on, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of McSpadden v. Big Ben Coal Co., 288 N.>·l. 2d 181 ( Iowa 1980) and 
Blacks;iiith v. All-American , Inc:., 290 N."ii.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were looking 
foe the reduction in earning capacity it is un
deniable that it was the "loss of earnings• caused 
by the job transfer foe reasons related to the 
injury that the court was i ndicating justified a 
finding of "industrial disability.• Therefore, if 
a worker ls placed in a position by his employer 
after an injury to the body as a whole and because 
of the injury which results in :1.n 3ctual reduction 
in earning, it would appear this would justify an 
award of industrial disab1lity. This would appear 
to be so even if the worker's •capacity• to earn 
has not been diminished. 

Similar ly, a claimant's inability to find other suitable 
work a f ter making bona fide efforts to find such work may 
indicate that relief would be granted. Mcspadden v . Big Ben 
Coal Co., supra. 

The impa irment eatings given by the doctors in this case 
vary from f ive to ten percent and eight percent foe De. Carlstrom, 
15 percent foe or. McClain and 22 percent foe Or. Clack. 'nle 
~~A Guides assess a five percent impairment foe removal of a 
disc and additional impairment based upon any loss of motion or 
nerve involvement. Claimant does exhibit some neural impairment 
as evidenced by his complaints of pain and the loss of his 
Achilles- tendon reflex. It would appear that cla imant does have 
a permanent physical impairment in the range of 10 to 15 percent 
of the body as a whole relative to his lower back. 

Claimant 1s a 39 year old high school graduate who has 
expertise which would be valuable in the =ommunications industry. 
He also has experience in the fi dlds of autom'?chan1cs, plants 
and trees, cash registers and warehous~ operations. He h3s 
exhibited the ability to supervise other employees and >ia~ .. 
managerial experience . His intelligence _and _ability 1s s1gnif1cantly 
above that which would be indicated by his high school gcadu3t 1on 
class ranking. 'nle restrictions indicated by Dr. Carlstrom in 
exhibit 14 ace not significantly different from those which had 
been imposed by or. McClain subsequent to claimant's surgery: 
Although or. McClain did remove those restrictions as shown in 
exhibit 11, he has consistently recommended that claimant seek 
job retraining. All of claimant's previous employments, including 
hi~ employment with the Western Electric Company, has involved 
significant bending and lifting. 
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Claimant has not found other ?mployment since the West~rn 
Electric warehouse closed . He has se3rched many places. It 
does not appear that he has been unduly selective. The mere 
number of inquiries he has made and che current self-improvement 
class in which he is enrolle~ show a r~asonable level of motivation 
to cind employment. It is certainly understandable that a great 
number of rejections would be discouraging. Even the defendant 
employer has refused to rehire claimant for a position for which 
he was apparently qualified. Unem?loyment is presently relatively 
high but claimant's limitations can reasonably be expected to 
have ?errnanent detrimental ~ff?ct on nis ability to obtain long 
term employment which provides economic benefits similar to 
those of his employment with Western Electric. It -is found and 
concluded when claimant's disability is ~easured in industrial 
terms the injury of August 5, 1976 :esulted in 30 percent of 
total disability. 

FINDINGS OF FACT 

1. Claimant was a resident of the St~te of Iowa and was 
employed at the Western Electric Conpany Warehouse in Urbandale, 
Iowa when he injured his back on August 5, 1976. 

2. As a result of the inJury claimant underwent a laminectomy 
which was performed by David B. McClain, D.0., on :uy 16, 1978 
in which he surgically removed a posterior lateral protusion of 
the nucleus pulposus which had encroached on the nerve root at 
the LS disc space . 

3. Claimant is 39 years of age, married and has two minor 
cnildren, both born since tha injury. 

4. -elaimant presently has a loss of the Achilles tendon 
reflex on the left and suffers disco~fort in his left hio and 
lower back. It has been ~edically 1nd icated that he cescr ict 
his ~ending and lifting and that ne seek vocational :ehabilitation. 

S. The ladder incident which apparently occurred 1n early 
January, 1982 caused a temporary 3ggravation of claimant's 
condition but did not cause any permanent change oc increase his 
disability. 

6. All of the disability which presently exists in claimant's 
lower back is related to the injury ?f August 3, 1976. 

7. Claimant has no impairment or disability in his neck or 
cervical spine which is related to the inJury of August S, 1976. 

8. Claimant has no functional impairment in his right 
inJex finger which is a result of the injury of F~bruary 13, 
197 9. 

9. Claimant has a permanent functional impairment in the 
area of his lower back which is in the range of 10 to 15 percent. 

10. Claimant bas limited experience in auto mechanics and 
in working with plants in a nursery. H~ has expertise in 
tel~phone communication equipment and cash registers. He has 
experience as a business manager and supervisor of other workers. 

11. Claimant is a high school gcaduata whose only subsequent 
education has been in the military oc in training provided by 
his employers. He is of at least averag~ intelligence and has 
no medically diagnosed emotional disturbances. H~ 1s motivated 
to return to work. 

12. Claimant has been unable to find other suitable work 
since bis employer's facility closed, the major reason for his 
inability to find work is the prevailing high employment rates 
and his self-imposed requirement that any position he accept pay 
sufficient compensation to waccant the cost of child care 
expense for his children. However, claimant's physical impairment 
which has arisen from the injury is a detriment to his ability 
to find employment. 

CONCLUSIONS OP LAW 

This agency has jurisdiction of the subject matter of this 
proceeding and its parties. 

Claimant has no entitlement to benefits for permanent 
partial disability with regard to the injury to claimant's right 
ind ex finger which occurred February 13, 1979. 

Defe4'dants shall have no respons1bil1ty to pay compensation 
for the condition which exists in c laimant's neck and cervical 
spine. 

Claimant has a 30 percent industr1ll ~isability as a result 
of the 1njury to his low ~3ck which occucr~d August 5, 1976. 

ORDER 

IT IS THEREFORE ORDERED that j~f~ndants pay c laimant one 
hundred fifty (150) wee~s of compensat1on for permanent partial 
disa~ility at the rate of one hundred thirty-one and 36/100 
dollars ($131.36) pee week commenc i n9 A,.q,Jst 15, 1978. The 
entire amount thereof is now due and owing and defendants shall 
pay the entice amount in a lump sum. 

IT IS FURTHER ORDERED that defendants shall pay interest 
pursuant to section 85.30 of t~e Code of Iowa upon each weekly 
payment of permanent partial disability co~pensation from the 
date each weekly payment thereof -~ame du: until the sam~ is 

fully paid. 

IT IS FURTHER ORDERED that defendants pay the costs of tnis 
action pursuant to Industrial Commissioner rtule 500-4.33. 

IT IS FURTHER ORDERED that d~fendants file a final report 
within twenty (20) days from the date of this decision. 

-t !1 
Signed and filed this 2.q ~ay of Octocer, 1984. 

MICHAEL G. TRIER 
DEPUTY INDUSTRIAL CO.'IMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

ED GIEDRAITIS, 

Claimant, 

vs. file No. 729310 

,\ e p E A L F ' L 
.. 

E ONE TRIP PLUMBING, 

Employer, 
D E C I s l 0 N UtC J 41984 

D 
and 

IOWA RIIJIISTRl1\l. ~ldl$11l'lel 
BITUMINOUS CASUALTY CO., 

Insurance Carrier, 
Defendants. 

STATEMENT OF THE CASE 

Defendants appeal from a proposed decision in review-reopening 
wherein claimant was awarded healing period benefits commencing 
on March 8, 1983 and running foe the period until he has returned 
to wor k or it is medically indicated that significant improve~ent 
is not anticipated; or the claimant is medically capable of 
returning to substantially similar employment. Certain medical 
expenses were also awarded to claimant. 

The record on appeal consists of the transcript of the 
review-reopening proceeding; claimant's exhibits 22 through 37: 
defendants' exhibits A through D: the deposition of Stuart R. 
Winston , M.D . ; the deposition of claimant; and the briefs and 
filings of the parties . 

ISSUES 

Defendants have not filed an a?peal brief. The issues on 
appeal, therefore, will be those considered in the review
reopening proceeding. 

1. The nature and extent of disability resulting from the 
cla imant's injury on March 8, 1983, and; 

2. Whether the bill of De. Winston and hospital and other ]41 
services and supplies he prescribed foe treatment of the inJury 
on March 8, 1983 were authorized and allowable under section 85.27, 
Code of Iowa. 
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REVIEW Of THE EVIDENCE 

The parties stipulate that the applicable rate of compensation 
is $355.10 per week. (Trans~ript, page 18) The parties further 
agree that June 23, 1983 1s the date of the first payment of 
disability compensation to claimant. (Tr., p. 19) ~la1mant is 
38 years old and was married and supporting two minor children 
at the time of the alleged inJury. Claimant is a high schocl 
graduate who has served three years as a bosun's mate in the 
navy. His special training, other tnan on-the-job training was 
as an apprentice in the pipe fitting trade. He served in tne 
apprentice program for five years and is now a journeyman 
plW11ber. (Griedraitis Deposition, pp. 44-48 ) Claimant's 
previous work experience has included general labor, and wor~ing 
in plumbing out of the union halls. Claimant has also worked as 
a welder and as a steam fitter. Claimant testified that his 
du~ies as a steam fitter, plumber and welder invol ·,ed •a lot of 
lifting . • Claimant testified that the weights he lifted varied 
from five pounds to 150 pounds. Claimant stated that the dut1Qs 
also involve reaching, bending and climbing. (Tc., pp. 26-32) 

Claimant began working for defendant employer in March of . 
1983. (Tr., pp. 35-38) His duties involved hanging five to six 
inch pipe at the veterans' Hospital in oes Hoines. Claimant 
testified that he would raise the pipe from floor to ceiling 
then weld the pipes into place. On March 8, 1983 claimant 
testified he was pushing on a six inch pipe trying to put in a 
butterfly valve. Claimant stated: 

1 pushed a little harder. When I let off the line 
it sprung back and my back bo thered me. That 
happened about nine o'clock in the morning. It 
didn't hurt that bad, but the day went on and it 
kept getting worse and worse, so I left the job 
about one o'clock and went home. Then I think that 
evening I went to Methodist Hospital and nad X rays. 
(Tr., p. 38 ) 

Claimant testified that he called the employer the next day 
and told them he would not be in because of his back bothering 
him. Claimant did not remember if he went in that day or the 
next day to fill out an accident report. Claimant recalled that 
he had told Hike Murphy, his foreman, that he was going home 
from work because h1s back bothered him. (Tr., pp. 39-40) 
Claimant testified that he has not been employed since March 8, 
1983. (Tr., p. 40) 

Mercy Hospital Medical Center records indicate that claimant 
was seen on March 8, 1983 complaining of pain in the low back, 
stomach, and testicles. The record indicates that claimant 
repoctPd he had hurt his back that .norning pushing something at 
work. (Claimant's Exhibit 22 ) 

Stuart R. Wi nston, H.o., testified by depo s ition that he saw 
claimant on March 14, 1983. (Winston Oep., p, 8) Claiman:; 
complained ot right posterio r ~high pain occasionally going 
below the knee. (Winston Dep., p. 9 ) or. Winsto~ stated that 
he started claimant on a muscl~ relaxant and an anti-inflammatory 
for pain. He also started claimant on some outpatient physical 
therapy with heat, massage anJ ultrasound to the areas affected 
in the low back. Traction was added after claimant had been in 
therapy for about a week. At thP origi nal consultation, or. 
Winston testified he had advised ~laimant to remain off work. 
ClaimJnt was seen again by Dr. w1nst , on March 28, 1983. 
Claimant was continuing to exper ience r ain in the low back and 
right leg. Or. Winston found t hn t he had a positive straight 
J eg raising on the eight: that is, whan c laimant would straigh•en 
his leg out he would get sciatic radiation of pa1~ down the leg. 
Claimant also complained of subJe c tive numbness on the top of 
the foot and, De. Winston detected a mild weakness in the 
movement of the big t oe up toward the knee. or. Winston recommended 
a computerized scan be done of the low back. The results of the 
scan indicated a bulging disc with ques tionable minimal herniation 
on the right side • t L4-5 causing some narrowin~ of the intervec
tebral for amen at that level and ••xtending sl igntly lateral. 
( Winston oep. 9- 11) or. Wins ton determined that claimant had a 
herniated lumbar disc at the L4-5 level on the right side. A 
myelogram was performed and results were compatible with a 
herniated disc at the L4-5 level. Claimant was initially 
treated with an enzyme injection. Dr. Winston testifiad that 
claimant at first seemed to show impr ovement and claimant was 
told to slowly increase his lCtivit1es. Or. Winston continued 
to see claimant in followup until Hay 26, 1983 when or. Winston 
noted claimant had a return of the st,aight leg raising abnormality 
The CT scan was repeated and the results indicated little change 
in c laimant's condition. (Winston Oep., pp. 12-17) 

Claimant was rehospitalized and a second myelography was 
perfo rmed. The myelogcaphy showed an abnormality ot the nerve 
roo t on the eight side and there was a question of nome abnormality 
on the left oide at the same l evel. On June 23 , 1983 surgery 

as performed and the di s c wa e r emoved. Cl aimant was seen 
appr oximately four weeks after surgery and was overlll improved. 
or. Winston c ommented t hat claimant nad s ome slight left leg 
pain but that he was better than befor~. Claimant was taking no 
medications. or. Winston testified that he told c laimant to 
continue to take it easy and no t to overdo it. Cla1mant was 
allowed to return to driving and to ride his bicycle to increase 
his leg strength. Claimant continued to be seen in tollowup by 
or. Winston. When he was seen on November 10, 1983 claimant's 
gait was normal but he still had ROm~ gener3lizAd back and leg 
pain down to t he knee which seemed to be on both s i des, one side 
one time an1 one s ide the next t1me. or. Winston testified that 
claimant expr eu s cd concern about returning to work to soon. Or. 
Winston s uggeot cd c laimant contin ~e with the same regimen of 

exercise and advised claimant he would h,ve to try to return to 
work or undergo some type of rehabilitation with respect to 
finding something else to do around the first of the ye3r. 
(Winston Oep. pp. 16-19> - Dr . Winston testified that he expected 
to see claimant for a followup examination in January of 1984, 
at wn1ch time he expected claimant to have reacned maximum 
medical improvement. (Winston Oep., pp. 37-38, 40, 42-43) By 
agreenent between the parties, Or. Winston's report follow1ng 
that examination would be admitted into evidence. On February 
9, 1984 or. Winston indicated that claimnnt's per~anent par~1al 
impairment as a result of :he March 1983 work inJury was 15 
percent. (Cl. Ex. 23) In this exhibit (which was a letter from 
claimant's attorney to or. Winston with four questions ) Dr. 
Winston was asked if claimant had "recuperated to the maximum 
amount from this last inJury and the surgery.• No response to 
this question was indicated. This ~a s subsequent to the followup 
examination in January 1984. 

or. Winston testified tnat he had first treated claimant in 
June 1981 for a herniated lumbar disc. The disc les1on was 
located at L5-Sl, left. Surgery was performed and 1n December 
of 1981 claimant was released to ~eturn to work. or. Win3ton 
testified that at that time, claimant had a permanent physica: 
impairment of 15 percent. or. Winston again saw claimant 1n 
March of 1982. Claimant was experiencing back pain and some leg 
pain on the left side. The third time that or. Winston saw 
claimant was in March of 1983 following the wor~ 1nJucy. 
(Winston oep., pp. 5-8) or. Winston testified that he believed 
the March 1982 event repr~sented an aggravation of the condition 
as it existed in December of 1981. However, the doctor be!1eved 
that claimant's complaints 1n March of 1983 were the result of a 
new event rather than the results of his earlier surgery in 1981 
or the episode in 1982 . (Winston Oep., p. 40) On February 24 , 
1984 defendants submitted a Supplemental Medical Report in whicn 
or.\Mlnston indicates that clai~1nt's permanent physical d1sab~!i:y 
as a result of the December 1981 surgery was seven percent. 
(This 1s a change from his earlier testimony) or. Winston 
indicated that the 15 percent pecmane~t physical disability 
mentioned in his February 1984 report was due exclusiv~ly to the 
inJury occurring since 1981. The doctor assigned the figure of 
22 percent as claimant's total perman~nt physical J1sability 1s 
a result of both inJuries. 

Defendants' exhibit A contains a series of correspondence 
exchanged between claimant and defendants' counsel in April 
through August of 1983. In June of 1983, defendants indicated 
that they were authorizing only the myelogram and diagnostic 
testa which they wanted to have independently interpreted. On 
August 11, 1983 defendants notifi~d claimant that the lumbar 
lam1nectomy had not been authorized, and that defen~ants would 
not be responsible for either or. IHnston's bill~ artec June 21 
or the Mercy Hospital bill . 

Defendants' supplemental claim activity report tiled June 
24 , 1983 indicates claimant nas received disability payments 
since Karch 8, 1983 at a weekly rate of $355.10. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance ~f 
the evidence that the inJury ot March 8, 1983 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boq1s, 236 Iowa 296, 18 N.W.2d 607 119~5). A 
poss[61I1ty i s insuZ 1cient: a probab1l1ty is necessary. 
Burt v. John oeere waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

Iowa Code 85,27 provides in part: 

The employer, for all injuries compensable under 
this chapter or chapter 85A, shall furnish.reasonable 
surgical, medical, dental! osteopathic, ch1copract1c, 
podiatric, physical rehabilitation, nursing, 
ambulance and hospital services and supplies 
therefor and shall allow reasonably necessary . 
transportation expenses incurred for such services. 

Iowa Code 85.34 states in relevant part: 

compensation foe permanent disabilities and 
during a healing period for permanent partial 
disabilities shall be payable to an employee as 
provided in this sectton. In the event weekly 
•ompensation under section 85.33 had been paid to 
any person for the same injury producing a permanent 
partial disability, any such amounts so paid 3hall 
be deducted from the amount of compensation payable 
for the healing period. 

1. Healing period. If an employee has suffered 
a personal inJury caus1 ~g permanent partial disability 
(or which compensation is payable as provided in 
subsection 2 of this section, the employer shall 
pay to the employee compensation for a healing 
period, as provided in section 85.37, beginning on 
the date of injury, and until the employee has 
returned to work or it is medically indicated that 
significant Improvement from the inJury is not 
anticipated or until the empoyee is medically ]'2 
capable of returning to employment substantially jf 
similar to the employment in which the employee was 
engaged at the time of in)ury, ~hichever occurs 
first. 

• 
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It is only at the point at which a disability can be determined 
that a disability award can ba made . Un t i l such time, healing 
period benefits are a wa rded the injured worker. Thomas v. William 
Knudson, Sons, Inc., 349 N.W.2d 12 4 (Iowa App . 1984) 

ANALYSIS 

The record supports a finding that cl3irnant's disability is 
causally related to the March 8, 1983 work injury. There is no 
evidence that prior to March 8, 1983 claimant was restric ted in 
his ability to perform his work tasks. Fo l lowing the March 1983 
injury, claimant underwent treatment for pain in the lumbar area 
which resulted in surgery for a herniated l umbar dlsc at t he 
L4-5 level on the right side . 

At the c lose of the hea ring record, it had been determined 
by Or. Winston that claimant had a d isabil ity of 22 percent, 15 
percent of which was a result of the March 8, 1983 wor k injury. 
Although, Dr. Winston did not indicate in his br ief notation of 
February 9, 1984 whe ther claimant had reached maximum medical 
recovery, the only inference to be drawn from the medical 
cestimony is that the earlier anticipated date when cla imant 
would reach max imwn improvement had been met . Therefore, the 
deputy's determination o f a running award of healing period 
benefits is inappropriate. or. Winston gave a disability rating 
to claimant after the examination of January 19, 1984 and the 
healing period will be deemed t erminated as was anticipated at 
that time. 

With re<3ard to the issue of medical expenses, or. Winston, a 
board certified neurosurgeon, has testified that in his profes
sional opinion surgery was indicated when the e nzyme inj ect ion 
failed to achieve to relief for the pain and restricted movement 
c laimant continued to experience. 

While defendants have con tended that no surgical treatment 
was authorized for claimant in June 1983, they have failed to 
show that alternat ive medical c a re was being offered during this 
period. Necessary medical care for an inJured worker may not be 
expected to be held in abeyance wh ile the employer and insurance 
carrier contemplate a course of action. Defendants are required 
to tender reasonable medical services undar Iowa Code s ection 85 . 27 
Included in anv construction of reasonable is t~e asrect of 
timeliness. Or. Winston treated claimant on a continuing basis 
following a March 1983 injury. By early May, defe ndants ha~ 
received or. Winston's reports and had expressed the intention 
o f arranging for treatment by an authorized physician. Ther a is 
no indication that when su rgery was performed by or . Winston on 
June 23 defendants had yet offered alternative treatment to 
claimant. The deputy was correct in find ing the medical costs 
incurred in claimant's treatment chargeable t o defendants. 

FINDINGS OF FACT 

WHEREFORE, it is found: 

1. On March 8, 1983 claimant sustained a work-related 
injury to the lower back . 

2. As a result of the industrial injury, cl a iman t incurred 
related medical expenses. 

3. Defendants did not offer prompt medical se rvices for the 
treatment of claimant's injury. 

4. The medical expenses claimant incurred are compensable. 

5. Cl aimant has incurred a permanent impairment as a result 
of the work injury . 

6. Claimant reached maximum medical recovery from the March 
8, 1983 injury on January 19, 1984. 

7 . Claimant's rate of compensat ion is three hundred fifty
f ive and 10/100 dollars ($355.10) per week . 

CONCLUSIONS OF LAw 

THEREFORE, it is concl uded: 

That claimant has sustained his burden of showing that he 
has incurred a permanent part ial disability as a result of the 
March 8, 1983 industrial injury. 

That the healing period related to the injury of March 8, 
1983 terminated January 19, 1984. 

That costs of medical services incurred by claiman t in the 
treatment of the March 8, 1983 injury are chargeable to defendants . 

The proposed decision of the deputy is modified and remanded. 

ORDER 

THEREFORE, it is ordered: 

That commencing on March 8, 1983 the defendan ts pay the 
cl aimant weekly compensation at the rate of three hundred 
fifty-five and 10/100 dollars ($355.10) per week for a healing 
period fr om March 8, 1983 through January 19, 1984. 

The defendants are also ordered to pay the following: 

Mercy Hospital Med ical Center 
Mercy Hospital Medical Center 
Mercy Hospital Medic al Cente r 
Iowa Lutheran Hospital 
Iowa Methodist Medical Center 
Medic al Center Anesthesiologists, P. O. 
Neuro-Associates, P . C. 
Urbandale Pharmacy 
Upt own Pharmacy 
Ina Helweg, Physic al Therapist 

$ 174.95 
851.99 

3,315.17 
192.00 
136.30 
425.00 

2,537.00 
85.84 
20.20 

680.00 

Defendants are further ordered to pay claimant mileage 
transportation costs incurred in treatment at the rate of 
twenty-four cents ( $.24) per mile. 

for 

Past due benefits are payable in a lump sum together with 
statutory interest. 

Costs are charged to the defendants and shall include the 
cost of a transcription of the medical evidentiary deposition of 
or. Stuart R. Winston, together with an expert witness fee of 
one hundred fifty and 00/100 dollars ($150.00) payable to him as 
contemplated by 5ection 622.72, Code of Iowa, and the costs of 
two medical reports as contemplated by Rule 500-4.33 . 

The case is remanded for determination of the degree of 
industrial disability attributable to the injury of March 8, 
1983. 

Signed and filed this _f_:!;/_day of December, 1984. 

INDUSTRIAL COMMISSION~R ' 

BEFORE TBE IOWA CNOUSTRIAL COMMISSIONER 

RALPH R. GILTMIER, 

Claimant, File No. 681096 

REVIE,1-vs. 

ALUMINUM COMPANY ~p AMERICA, 

Employer, 

R £ 0 ? E ~ I N G 

D E C I S I O N 
Self-Insured, 
Defendant. FI LED 

--~I lS 1384 

INTRODUCTION 

This matter came on for hearing at the Bicentennial Buildin~ 
in Davenport, Iowa, on December 22, 1983 at which time the 
record was considered closed. 

A review of the comm issioner's file reveals that an employers 
first report of i n jury was filed on September 16, 1981. A 
memorandum of agree ment calling for the payment of $272.JO in 
weekly compensat ion was filed on October 21, 1981. A final 
report was filed at the hearing indicating that claimant had 
been paid 39 3/7 weeks o f weekly compensation. The record 
consists of the testimony of the c la i~ant, Larry Delf ands. Louis 
Casta, M.D.1 the deposition of Richard ~ipperger, M.D.; and 
exhbits l throug~ 22. 

ISSUES 

The issues for Jetermin3tion in t~is ~~tter are: 

1) Whether there is 3 caus3! connec tion ~etw~en the injury 
and the 1isabil1ty; and 

2) The nature and extent of any permanent partial disability. 

STATEMENT OF rHE EVIDENCE 

Cl aimant was employed at Alcoa for about four years prior to 
h is injury. Claimant testified that he started at Alcoa in 
February 1980. His 1uties were described as being a "helper.• 
Claimant testified that the JOb involved quite a bit of lifting 

343 and qu ite commo~l y the claimant lifted weights from 75 to 100 
pounds. 



I Prior to his employment by ~lcoa, claimant was a delivery 
driver for Globe Machine for about six months. He was a loading 
dock worker, a delivery driver for ~ontgomery Ward, worked in a 
printing establishment and was employed by American Motors for 
the years 1974 and 1975. Claimant testified that he had both 
complaints retating tc back pain with the previous employers. 
Prior to his employment with Alcoa, claimant testified that he 
had a very complete physical examination. 

In May of 1981 claimant testified he w1s Jocking the 3:00 
p.m. to 11:00 p . m. shift as a shear helper 1n the foil mill. On 
May 21, 1981 claimant testified that he had about 200 poun~s of 
metal drop into his arms. Claimant heard a pop 1n his back, but 
finished the day. On May 22, 1981 claimant testified that he 
was unable to get out of bed. Re testified that he couldn't 
move and he called his employer's place of business and the 
plant physician, E. M. Stimac, M.O, wanted to check claimant's 
physical condition. The notes of Or. Stimac indicate that 
claimant reported to Dr. Stimac that he was not doing anything 
unusual, did not fall or slip, did not strike anything and was 
doing his normal job when he hurt his back. No specific injury 
was noted . Claimant testified that he was told to see his plant 
physician, Paul H. Beckman, M.D. Re saw claimant and reported 
that there was evidence of acute lumbosacral strain with no 
evidence of disc involvement. Dr. Beckman advised claimant to 
partake in bed rest, use heat and take muscle relaxants . 
Claimant continued to see De. Beckman through the month of June 
1981. On June 29, 1981 cla imant's symptoms were impr oved, but 
he did complain of hip pain. X-rays of the hip and pelvis were 
negative except for transitional lumbosacral body with partial 
sacralization of the transverse process of the left and moderate 
sclerosis. Claimant was to retur~ ~o work at that time and 
testi£ied that he continued to be on and off worK during 1981. 
The record indicates that claimant ~as off from September 14, 
1981 through October 6, 1981 and from November 9, 1981 t hrough 
January 6, 1982. 

On September 1, 1981 claimant Jas treated by Richard Ripperger, 
~.D., a Davenport orthopedist. P~ys1cal ~xam1nation and x-rays 
revealed that the claimant had a mild restriction of forward 
flexion of the back, had tenderness over the lumbosacral region 
posteciocally and into the eight hip region posteriocally. 
Claimant also had tenderness over the back of the greater 
tcochantac near the hip. The x-rays showed four lumbar vertebrae 
with a saccalization of the fifth lumbar vertebra. De. Ripperger 
stated that this was a congenital problem. However, he thought 
that claimant was suffering from a c~con1c sprain of the ligaments 
about the lumbosacral joint and also some tendon1t1s of the 
pirifocmis tendon. Cla imant, upon his r~tucn in early 1982, 
worked about half of 1982. He was off most of 1983. 

lumbar discomfort associated with manual labor 1n the literature. 
Or. Milas does not feel there is any lasting disability. 

At the request of the accident and sickness benefit carrier, 
claimant was seen by William D. Re1nwein, M.O., a ~oline orthopedic 
surgeon. Symptoms were nescribed as con tinuous pain with 
frequent attacks of exacerbation with pain extending to the 
eight leg associated with the feeling of numbness. There also 
was a limp which did not respond to treat~ent the claimant had 
received . Dr. Reinwein found the objective findings were 
characterized by paravertebcal spasm, restriction of movement 
and extension and flexion of the pain, weakness in the muscles 
inecvated by the fifth lumbar nerve root, and loss of the ankle 
reflex on the eight side. Re also found positive straight leg 
raising on the right as well as a positive Fabece test and 
Lasegue test. Further objective findinls included a defect in 
the myelogram on the eight side at the segment between the last 
lumbar and the first sacral vertebrae. The CT scan was compatible 
with a herniated disc at that level. Or. Re1nwe1n advised 
c laimant of the surgical treatment involved at that level. 
Diagnosis wa s of a herniated disc at the L4, LS on the right and 
Dr. Reinwein felt that this was consistent with the type of 
accident (work accident in ~ay 1981) described by the claimant . 
Dr . Reinwe1n stated that this definitely was work related. 
Claimant worked pact of January and part of February 1983 and 
~ad a T~NS ~nit which was prescribed foe him by Or. Jarrett. Or. 
Ripperger indicated that c laimant had an eleven percent permanent 
partial impairment of the body as a whole and that the impairment 
was related to the injury of May 19, 1981 (depos1 t1on pp. 16-17). 
Or. Ripperger also indicates that the claimant's preexisting 
condition was activated by the inJucy as described. The claimant 
testified that at the time of hearing he could only walk about 
half an hour. He could occasionally 11ft his grandson. Re 
complained of pain down both legs. 

He received his high school degree oy GED and 1s forty years 
of age. He went to high school at 1 vocational school and 
specialized 1n printing. He test1f1ed that he has at all times 
been willing to take any work offered, but there has been none 
offered to him. Claimant did take the ~MPI. Ris prior employ
ment was outlined above, and he test1f1ed that he had done spot 
w~lding at American Motors. He testified that he had o~en on 
sickness and accident benefits at the rate of S247.00 pee week 
foe all time lost. Claimant testified that he talked to Dr. 
Cas ta, the plant physician, 1n March 1983 in order to find out 
what was wrong with his back. 

On cross-examination, the claimant admitted that the weight 
restrictions which he was under were self-imposed. He testified 
as to the various times he has been off since the injury as has 
been documented above. Claimant test1f1ed that since February 

Claimant w~s seen by Eu9ene Collins, ~.D., in May 1982 '?8! ~e has b~en doing some work around the house, cutting 
(exhibit 8), Neurological examination revealed a loss of lumbar grass, wor king on his car or taking walks. Re has not applied 
lordosis with a mild decreased range of motion of the oack, foe other employment, Re testified that he has been told he 
especially inflexion. There was mild pacavertebral muscle cannot do physical labor and he has not gone to any employment 
spas~- There w~s .point tendec~ess over the c1g~t hip region: agency because he was awaiting _ to see what Alcoa could do. 
Straight leg ca1s1ng was negative 1n both the s1tt1ng and lying There was no prospect of additional tra1n1ng or schooling. 
position. There was no atrophy foe fasciculation noted. Dr. Collin, Claimant testified that in the army he had an electronics 
has stated that it was originally thought that the claimant's training background and that training lasted sixteen weeks. 
symptoms were most compatible Jith a chronic lumbosacral sprain. Claimant also indicated he has seen a chiropractor. These 
However, the claimant did have a decreased ankle Jerk on the ,~ports were admitt~d into evidence. Claimant testified as 
eight side and pain down th .. right leg ·Jhlch De. Collins thought regards to his employment which indicat1 thlt the claimant had 
could represent an S-1 cadiculopathy. Claimant was admitted to been a grounds keeper at a golf course, a laborer for various 
Mercy Hospital in Davenport where a lumbar myelogram was conducted concerns , a shipping clerk and a plant manager foe a magazine 
on May 10, 1982. There was a sacral1zat1on of the fifth lumbar company, a warehouseman, an employee at American Motors, a 
segment. There was an equivocal defect on the ci~ht side at the warehousing job and a delivery driver. 
segment between the last lumbar segment and the first sacral 
segment (transitional segment). A CT scan of the lumbar spine 
was cor.ducted on May 12, 1982 which was thought as being compatible 
with a herniated disc. 

Claimant was seen by Steven R. Jarrett, ~. o., a specialist 
in rehabilitation medicine, who commenced a program of therapy 
1n the late summer of 1982. An examination on August 27, 1982 
revealed that the claimant held himself very rigidly, but that 
he was able to flex forward fully. He complained of pain on 
palpation in the low back. He had good extension 1n lateral 
flexion. Neurologically, he had a more easily fatigable right 
ankle than left ankle jerk as previously reported. He complained 
on straight leg raising on the right at 75° and on the left at 
ao•. or. Jar rett suggested psychometric studies including and 
MMPI. 

Claimant was referred to Robert W. ~11\~• ~.D., a neurosurgeon. 
~e was seen by him on September 24, 1982. Or. Milas reviewed 
the myelogram and the CT scan 1nd f~lt them to be relatively 
unremarkable. Claimant was founj tQ have sacralization of the 
fifth l~mbar vertebra. De. ~ilas not~d that claimant has 
attempted to cetucn to work , but that the discomfort increases 
and becomes disabling after he does retuc~ to work. Straight 
leg raising was limited to 80° b1llt~r,lly. The claimant 
demonstrated moderate limitation of lumbar motion 1n all segments 
and had no significant lumbac p3ravertcbr3l muscle spasm or 
tenderness. Dr. Mi las' impression at that time was that the 
claimant had lumbar pain of unknown etiology. At present, he 
could find no evidence of radiculopathy. He o rdered electro
diagnostic studies. On October 14, 1982 Dr. ~i las saw claimant 
again and a ceport made the following day indicates that the 
electrodlagnostic studies were normal. He 1id not fee~ that 
epidural steroid injections to be particularly beneficial to the 
claimant. Dr. Milas noted that the claimant was relatively 
:isy'llptomatic, but extremely apprehensi•1e of returning to work. 
,,. Milas noted that claimant had sacral1zat1on of the lumbar 
vertebra 1n whic h the condition had shown some incidents of 

Lacey Delf, safety and health supervisor at Alcoa, testified 
that he makes the workecs'.compensation decisions at Alcoa. 
This witness testified that the claimant was placed on sickness 
and accident insurance and that the case was considered as 
noncompensable ociginall~ because there was no t r auma involved. 
The cl aimant has low seniority and due to the plant and union 
rules he testified that claimant's prospects of placement were 
limited. The witness indicated that he pl'3yed a pact 1n cl~imant's 
job assignments on each of his seven retur~-to-w~rk dates since 
the injury. It would appear that cla1ma~t s act1v 1t1es were 
11~ited to work in the foil mill. The witness testified that 
each time claimant had returned to work he could perform with 
increasing discomfort and then would start the same cycle over 
again. The witness testified that it was difficult to move 
claimant from one department to another because of contracted 
union matters. If claimant were removed out of the ~011 mill to 
get him in to the lightest work possible, claimant would have 
immediately been laid off because o f the slowdown which affec:ed 
the plant employment as a whole. 

s. Louis Casta, M.D., ·1s one of the pl3nt p~ysic1ans at 
~lcoa. He explained the various medi~al cecorjs Jh1ch were 
cec~ived into evidence and the procedures which were present 
the documentation of medical infoc~ation. 

APPLICABLE LAW 

1. sections 85,3, 85.20 and 86.17 confer 
this agency in workers' compensation cases. 

jur isdiction on 

foe 

2. sy filing a memocardum of ag~eeme~t it is establ1sh~d 
that an employee-employee celationsn1p existed and that claimant 
sustained an injury arising out o f and 1n the course of employment 
Freeman v. Luppes Transooct Co., 227 N.W.2d 143 (Iow= 1975). 
This agency cannot set this memorandum of agreement aside, 
Whitters, sons, Inc. v. ~• 180 N.,l.2d 444 (Iowa 1970). 

I 
I 

I 

344 

o: 
II 

8 
L 
p 
a 
i 
~ 

a 

a 
J 
i' 

j 

J 
( 

! 

e 

• 

• 

C 



I 

I 

2. The claimant has the burden of proving by 3 preponderance 
of the evidence that the injury of May 21, 1981 is causally 
related to the 1isability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.w.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor ~orks, 247 Iowa 691, 73 N.w.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v, Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

3. While a claimant is not entitled to comoensat1on for the 
results of a preexisting injury or disease, the.mere existence 
at the time of a subsequent inJury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.~.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

4. Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration mu~t also be given to the 
injured employee's age, education, ~ual1f1cations, experience 
and inability to engage in employment for which ne is fitted. 
Olson v. Goodyear Sec•,ice Stores, 255 Iowa 1112, 1121, 125 N.W.2d 
251, 257 (1963). 

5. Section 85.38, Code of Iowa, sets forth the method of 
crediting an employer foe benefits paid pursuant to a nonoccupational 
plan in a workers' compensation case. 

ANALYSIS 

Based on the foregoing principles, it is found that claimant 
has established his claim by a pceponder1nce of the evidence. 
3y the filing of a memorandum of agreement, I must find that 
claimant was employed by Alcoa lnd that he sustained an injury 
arising out of and in the course of his employment. The evidence 
supports a finding that claimant aggravated a preexisting 
condi tion as was shown by the evidence given us by De. Ripperger. 
Further, the evidence given us by the ot~er practitioners 
reveals that all agree as to the work-related nature of claimant's 
condition. A preemployment physical reveals the sacralization 
of the fifth lumbar segment. The history reveals no prior back 
problems . The evidence in this case ind icates to me that 
claimant worked steadily before the injury and has not been 
awfully successful since. The medical evidence, coupled with 
the lay evidence, indicates to me that the injury is permanent. 

Claimant was 40 years of age at time of hearing and held a 
position of a laborer for most of nis working life. His education 
1n army electronics was in the early 1960's, and one suspects 
that claimant's knowledge in this field has been eroded by 
memory and surpassed by technology. Although there was some 
evidence to indicate that claimant might not be well motivated 
it would appear that claimant has made repeated efforts to • 
return to work and has failed. At this point he shows a natural 
apprehension ~o cont~nue 3 cyc le t~at appears to have started. 
He was 1n obvious pain at the hearing. Rehabilitation would 
appear to be in order. Since a spec1f1c plan of rehabilitation 
has not been presented, a payment for rehabilitation will not be 
awarded. An order may be issued latec regarding this. 

Considering claimant's age, education, motivation and the 
severity of his injury, it is· found that claimant is disabled to 
the extent of SO percent of the body as a whole. 

The parties stipulated that claimant's entitlement to 
healing period ended April 11, 1983, a date which coincides with 
Dr. Ripperger's examination when permanency was assigned. 
Defendants are to receive credit for amounts paid in sickness 
and accident benefits pursuant to section 85.38, Code of Iowa. 

FINDINGS OF FACT 

1. Claimant was employed by Alcoa on May 21, 1981. 

2. Claimant hurt his back while working on May 21, 1981. 

3. When claimant was hurt ne aggravated a preexist1n3 back 
condition. 

4. Defendant filed a memorandum of agreement concerning a 
~ay 21, 1981 injury. 

5. Claimant sustained permanent partial disabil1t7 because 
of the injury to his back on May 21, 1981. 

6. Claimant is per~anently and 93rtially disabled to the 
extent of fifty percent (50\) of the body as a ~nole because of 
the injury of May 21, 1981. 

7. Claimant has been receiving benefits from a plan covering 
nonoccupational conditions. 

8. Defendant contributed to this plan in whole or in part. 

CONCLUSIONS OF Lo\,'I 

l. This agency has jurisdiction over the parties and the 
subject matter. 

2. Claimant was employed by defendant on May 21, 1981 . 

3, Claimant sustained an injury arising out of and 1n the 
course of employment on May 21, 1981. 

4. Defendant will be ordered to pay unto claimant 250 weeks 
of permanent partial disability compensation at the rate of two 
hundred seventy-two and 30/100 dollars ($272 .30) per week. 

5. Defendants will receive credit for amounts paid pursuant 
to a sickness and accident plan to which it contributed. 

ORDER 

IT IS THEREFORE ORDERED that defendant ?aY unto claimant two 
hundred fifty (250) weeks of permanent partial disability 
compensation at the rate of two hundred seventy-two and 30/100 
dollars ($272.30) per week. 

Defendants will receive credit for amounts already paid 
pursuant to section 85.38, Code of Iowa. 

Costs of this proceeding are taxed against defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

Interest will accrue on this award pusuant to section 85.30, 
Code of Iowa, from the date of this decision. 

Defendants are to file a final report upon payment of this 
award. 

Signed and filed this 
~ 

;...f-day of October, 1984. 
• 
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IOWA INDUSTRIAL COMMISSIONER 

This is_a proceeding in review-reopening brought by Cliffod 
Gooden, claimant, against Caterpillar Tractor Company, a self
insured employer, for the recovery of further benefits as the 
result of an injury on May 13, 197ij , The case was heard before 
the undersigned on September 11, 1984 in Scott County at the 
Bicentennial Building in Davenport, Iowa . It was considered 
fully submitted at the conclusion of the hearing. 

The record consists of the testimony of claimant and warren 
D. Snyder; claimant's exhibits 1, 2 and 3; and defendant's 
exhibits A through J. 

• 

Claimant 's rate of compensation as ird1~ated by the memorandum 
of agreement filed March 9, 1979 1s S238.60. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and hearing in tnis matter are whe ther there is a 
causal relationship between the injury and the d1sabil1ty upon 
which the claim 1s based; whether the claimant 1s P.ntitled to 
benefits for temporary total d1sabil1ty or healing period and 
~ermanent partial disability; and whethP.r the cla1rnant'3 action 
is barred by operation of S85.26(2l, Code of Iowa. 

EVIDENCE PRtSENTED 

Claimant, age 55, testified that he was last employed by the 
defendant on May 13, 1978. He stated that ne has not wo:ked 
since that tLne. Claimant attr1buteo his inability to work to 345 
the inJury of May 13, 1978. 



Claimant stated that he received the injury of May 13, 1978 
while he was working for the defendant as a machinist. He said 
lt was about quitting time, around 11:30 p.m. He said he was 
putting away some tools when the lights were turned out. As he 
was walking quickly out of the work area, he struck his left 
knee against a motor. He sald he went down to the floor in 
agonizing pain, but was able to get up and walk to the nurse's 
office. He stated that when he arrived at the nurse's office he 
had discovered that she had gone home, so he washed up and left. 
Re advised that his knee was swelling considerably and he was in 
excruciating pain . After he returned home, he soaked his kne~ 
in epsom salt in an attempt to relieve the swelling and pain. 

Claimant test ified that on the following Monday his left 
knee and foot were swollen so he went to see the doctor . 
According to claimant the doctor placed him in the hospital for 
a period of one to two weeks. He was released from the hospital 
after the swelling had gone down. He contended that after the 
swelling went down he continued to suffer pain and had difficulty 
moving or bending his l?ft kr.ee. 

Claimant stated that after about three weeks at home he was 
again placed in the hospital. This time he was admitted for one 
and a half to two weeks. He received shots and medication and 
again the swelling subsided. Claimant was diagnosed as having 
phlebitis in the lower left knee. 

Claimant stated that in 1980 or 1981 he was operated on and 
the patella of the left knee was removed. He stated th~t ~e was 
last seen by the doctor in November of 1983 and was not at the 
time of the hearing receiving any type of medical treatment. 

Claimant testified that since his injury he has been aole to 
do a number of things when he feels well but that he has continuing 
problems with pain and swelling in the left ~nee. He stated he 
believed he could do some of the Jobs at Caterpillar under 
appropriate restrictions. He stated that on occasion even 
sitting can cause him problems. Claimant said he has to climb 
stairs at home which causes him a lot of problems. He said he 
is presently looking for a one story home because of the difficulty 
in climbing the stairs. 

On cross-examination, claimant disclosed that he received 
the original injury to his left ~nee in June 1971. He stated 
that a shelf swung down and struck his knee. He specifically 
denied that the injury occurred ~hen he jumped off a ~latform 
and twisted his knee. He said that following th is inJury in 
1971 he received an operation on his knee and that he experienced 
a considerable length of healing period following this inJury. 
He stated that he was, in fact, off work for almost four years 
as a result of this injury. He explained the types 0f problems 
he had during this period o( recovery. 

Claimant denied that he received any treatment from Kenne th 
w. Blecher, M.O., on the following dates: May 18, 1978, June 9, 
1978, June 18, 1978 and June 29, 1978. He stated that he dld 
not know what he told or. Blecher about his injury. He specifica11, 
stated that he was not cunning at the time of his injury. He • 
said he did not tell Dr. Blecher he was running, because it was 
not possible for him to run. Instead, claimant stated that he 
saw J. Govindaiah, M.O., immediately after the injury and was 
immediately placed in the hospital. He denied that there was 
~ny possibility that it was seven to eight months between the 
inJury of May 13, 1978 and his first hospitalization. He stated 
that he was at a later time examined at the Mayo Clinic because 
he was having problems with hls memory and shortness of breath. 
He said he was uncertain whether he was placed in the hospital 
again after his return from Mayo Clinic. 

Claimant admitted that he had had some problem with his 
right knee but denied that he had ever received any treatment 
for the right knee. He advised that if he had ever received 
treatment or was examined because of his right knee that it was 
done so without his knowledge or consent. Claimant testified 
that he could not recall whether he returned to work in October 
19i8 and denied that he had received a release to return to work 
in October of 1978. He later recalled that he had in fact 
returned for five or six weeks. 

Claimant testified that he is now receiving long term 
disability benefits from Caterpillar in the amount of $346 per 
month and receives social security disability benefits in the 
amount of $762 per month. 

warren o. Synder testified that he is employed at Caterpillar 
Tractor company as an employee-benefits supervisor. He advised 
that the company's group insurance policy will not pay for a 
work-related injury. He said the defendant never pays group 
benefits and workers' compensation at the same time. He advised 
that the group insurance carrier had paid to the date of hearing 
a total of $30,871 to the claimant for long term disability 
benefits. He advised that claimant continues to receive long 
ter" disability benefits. He further stated that claimant's 
long term disability beneflts will expire in 1989. 

Claimant's exhlbit 1 contains the medlcal records from 
Ill1na Hospital which concern the claimant. These records 
reflect that claimant was admitted on two occasions, the first 
being January 25, 1979. Claimant was admitted at that time with 
a diagnosis of (1) headache and dizziness of undetermined 
etiology, (2) arthritis of the left knee and (31 a possible 
pulmonary embolism and anxiety. The diagnosis of pulmonary 
embolism was discarded upon discharge. X-rays of the left knee 
showed some c alcificat lOn in the soft tissue above the patella. 
The records of March 28, 1979 show that cla1mant was admitted 

for phlebitis of the left leg. A secondary diagnosis of patello
femoral arthritis of the left knee, obesity and a strong furctional 
overlay was also made. Claimant's exhibit 3 is copies of 
progress notes from ors. Jersild and Blecher. These documents 
were duplicated in defendant's exhibit Band will be dlscussed 
as part of defendant's exhibit B. 

Defendant 's exhibit A is a letter daced June 3, 1982 to Dr. 
J.C. Donahue from Patrick G. Campbell, M.O. or. Campbell saw 
the claimant for the purpose of conducting a psychiatric exanination 
on May 18, 1982. Re was first seen by the doctor on July 10, 
1978 at which tlme the doctor concluded claimant was suffering 
from a conversion·neurosis. According to or. Campbell the 
claimant improved and returned to work in July 1978. As a 
result of the May 18, 1982 examination, Or. Campbell concluded 
that claimant was not suffering from a conversion disorder but 
r ather that he was in obvious pursuit of material gain and 
avoldance of work. 

Defendant's exhibit B contains a number of documents including· 
a letter dated December 17, 1981 from Harold J. Jersild, H.D., 
to claimant's former attorney, John Stonebraker. In that letter 
or. Jersild states that lt would be difficult to determine 
whether claimant's patellar problem was secondary to an inJury. 
He indicates that it would be possible for the patellar problem 
to have Qeen aggravated by an injury; however, he points out 
that claimant had a similar problem with his uninJured knee on 
the right. Defendant's exhibit B also contains the progress 
notes concerning claimant from the Moline Orthopedic Associates, 
Ltd. These notes cover a period from September 28, 1973 through 
December 3, 1981. The first progress note following the inJury 
of Hay 13, 1978 is dated May 18, 1978 and signed by or. Blecher. 
or. Blecher indicated in this note that claimant bumped his knee 
about six days prior to the offlce vislt. or. Blecher noted 
that x-cays of claimant's knee showed some minimal osteoarthritic 
changes with slight medial Joint line narcowi~g and spurring c• 
a mild nature. or. Blecher suspected that claimant had a 
flare-up of arthritis but douoted whether there was any bona 
fide injury. The next note from Or. Blecher dated June 6, 1978 
reveals that claimant returned with continued complaints of kneP 
pain. At that time claimant had his ~nee wrapped in an ace 
bandage and would not let the doctor touch it because he claimed 
it was too sensitive. Claimant apparently complained that even 
his pants touchlng the knee caused pain, but the doctor could 
not understand how that could be true in light of the fact that 
the ace bandage was wrapped around it. or. Blecher agaln 
expressed doubt that claimant had received a bona fide inJury 
and suggested that there was something else at woe~ which was 
causing claimant• s problems. In the progress note dated June 
19, 1978 or. Blecher stated that he was unsure whether claimant 
~a~ suffering from an emotional overlay or outrlght malingering. 
He aaain reiterated that he did not believe the problem was 
organic. In the progress note dated June 29, 1978 claimant 
explained to the doctor that he was actually running when he 
bumped his knee. Claimant was also complaining of emotional 
problems, sexual impotence and pain ln the right knee. Or. 
Blecher x-rayed claimant's right knee and found a little roughness 
over the surface of the patella but no other abnormalities. or. 
Blecher said he would allow the claimant to return to work 
whenever the claimant felt he could handle the Job. Claimant 
saw or. Blecher again on August 29, 1978 complaining that his 
leg was swollen. Dr. Blecher's examination failed to reveal any 
significant swelllng. or. Blecher was uncertain why claimant 
had come to see him. 

The progress notes show that claimant was next seen by or. 
Blecher in April of 1979 followlng his admission to Illini 
Rospital for patellofemoral arthritis and phlebitis. Claimant 
had apparently been to Mayo Clinic where surgery was recommended 
to remove the patella on the left knee. or. Blecher referred 
claimant to or. Jersild because Blechec was unwilling to ~erform 
surgery on the claimant. Claimant was seen in May 1979 with 
swelling in the right knee. Treatment on the right knee continued 
through the month of Hay. The progress notes continue and 
reflect that claimant was seen periodically with continuing 
complaints of pain in his left knee. He was seen in November 
1981 two weeks after a patellectomy and Trilot. At that time he 
had a hematoma in the knee which was aspirated by or. Jersild. 
Sutures were removed on November 10, 1981. 

There are numerous letters from various doctors attached to 
the remainder of defendant's exhibit B. These outline claimant's 
condition and work restrictions. It should be noted that or. 
13lecher did not believe claimant was well motivated to return to 
work and that an individual with good determination to work 
could have performed the jobs which claimant said he could not 
do. 

Finally, it should be noted that in the review-reopening 
decision filed July 30, 1974 which was admitted into evidence as 
defendant's exhibit£, deputy industrial commissioner Dennis L. 
Hanssen found that clalmant's oclginal inJury of June 23, 1971 
did not cause any permanent disability. 

APPLICABLE LAW 

Section 85.26(2), The Code, 1977, states: 

Any award for payments or agreement for settlement 
provided by section 86.13 foe benefits under the 
workers' compensation or occupational disease law 
may, where the amount has not been commuted, be 
reviewed upon commencement of reopening proceedings 
by the employer or the employee within three years 
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from the date of the last payment of weekly benefits 
made under such award or agreemenc. Once an award 
foe payments or agreement foe settlement as provided 
by section 86.13 for benefits under the workers' 
compensa tion or occupational disease law has been 
made where the amount has not been commuted, the 
commissioner may at any time upon proper application 
make a determinat ion and appropriate order concerning 
the entitlement of an employee t o benefits provided 
for in section 85.27. 

Section 86.13, The Code , 1977, sta t es in part: 

Any failure on the pa rt of the employer or 
insurance carrier to file such memorandum of 
agreeoent with the industr ial commissioner within 
thirty days after the payment of weekly compensation 
is begun shall stop the running of section 85.26 as 
of the date of the first such payment. 

Section 85.33, The Code, 1977, states: 

The em~loyer shall pay to the employee for injur y 
producing temporary d.sability and beginning upon 
the fourth day thereof, weekly compensation benefit 
payments for the period of his disability, including 
the periodical increase in cases to which section 
85.32 applies. 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 72 4, 731-32, 254 N.W. 35, 38 (193 4 ), discussed the 
definition of personal in jury in workers' compensation cases as 
follo ws: 

Whil~ a personal injur y does not incl~je an oc
cuoational disease under the Wcr~~en"s Compensation 
Act, yet an injury t o the health may be a personal 
1n~ury. (Cita tions omitted .-] Likewise a personal 
inJury includes a disease resulting from an inJury .... 
The result of changes in the human body incident to 
the general processes of nature do not amount t o a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes do~s not const itute 
a personal inj ury even though the same br ings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal 1nJury, contemplated by the Workmen's 
Compensation Law , obviously $eans an injury to the 
body, the impairment of health, or a diaease , not 
excluded by the act, wh ich comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health o r body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and t hereby impairs 
the health, over comes, injures, interrupts, o~ 
destroys some function of the body, or otherwi se 
damages or i njures a part or all of the body. 

The claiman t has the burden of proving by a preponderance of 
the evidence that the injury of May 13, 1?78 is .causally rela ted 
to the disability on which he now bases his claim . Bodish v. 
Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. 
L. o. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A possi6i1ity 
is insufficient: a probability 1s necessary. Burt v. John Deere 
ilaterloo Tractor works, 247 Iowa 691, 73 ~.w.2d 732 (1955 ) • . The 
question of causal connection is essentially within the domain 
of expert testimony. Bradshaw v. Iowa Methodist Hospital , 251 
Iowa 375, 101 N.W. 2d 167 (1960). 

However, expert medical evidence must be considered . with all 
other evidence introduced bearing on the causal connect i on.~• 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v . 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, t~e 

An employee is not entitled to recover for the results of a 
preexisting injury or disease but can recover for an aggravat ion 
ther eo f which resulced in the disab ility found to exist. 
Olson v. Good ear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 

3): Yeager, 253 Iowa 369, 112 N.W .2d 299: Ziegler v. United 
States G~tsum Co., 252 Iowa 613, 106 N.W.2d 591 (1960). See also 
Barz v.er, 257 Iowa 508, 133 N.W.2d 70 4 (1965): Almouist, 218 
Iowa 724, 254 N.W. 35. If a claimant contends he has industria l 
disability he has the burden of proving his injury results in an 
ailment extending beyond the scheduled loss. Ke llogg v. Shute and 
Lewis Coal Co., 256 Iowa 1257, 130 N.W.2d 667 (1964). 

ANALYSIS 

Claimant sustained an injury arising out o f and in the 
c~ucse of his employment on May 13, 1978. The in jury was 
conclusivel y established by the filing of a memorandum of 
agreement on March 9, 1979. According to that memorandum, 
clamant was last paid compensation on October 6, 1978. If the 
employer had timely filed the memorandum, claimant's action 
would be barred by the statute of limitations in §85.26 (2), The 
Code, 1977. The statute, however, wa s tolled until Mar ch 9, 
1979 by opera t ion of §86 . 13, The Code, 1977. Thus, the statute 
did not run until March 9, 1982 . Claimant's petition which was 
filed December 10, 1981 was f i led with in t he time limits thus 
established . Therefore, defendant's affirmative defense of the 
statute of limitations must fail. 

~laimant was paid compensation benefits for fifteen ~eeks 
and four days following his i njury. Benefits were te rm inated 
when claimant returned to work . Claimant contended at the 
hearing that he could not recall having returned to wor k, then 
conceded he may have worked two weeks . In several respec t s, in 
addition to this one, claimant was a very poor historian. 
According to claimant's petition, he was off work from May 1 3, 
1978 to August 30 , 1978 and from December 13, 1978 to the 
present . Dr. Campbell ' s note states claimant returned to work 
in July 1978. The memorandum of agreement list t wo periods of 
disabi l ity; one from May 17, 1978 to July 10, 1978 and anothe r' 
from August 2, 1978 to August 10, 1978. Claimant was apparen tly 
paid fifteen weeks and four days of compensation. The record 
most strongly supports the conclusion that claimant was off for 
the period of time set forth in the memorandlli~ and then again in 
December. 

According to the claimant, he was placed in the hos i tal 
immediately af ter the injury. That is just not so . The record 
shows claimant's first hospitalization was in January 1979: 
almost nine months after the injury. The January 1979 and March 
197 9 hospitalizations were primarily for phlebitis. There 1s 
not even a suggestion by any physician or expert that the 
phlebitis wa s related to the injury. In fact, Dr. Blecher who 
exam i ned claimant's knee within days after the May 13, 1978 
injury had doubts that claimant received any injury. Claimant 
was of no telp in clarifying this because he denied hav ing seen 
Blecher during this time. Claimant also denied having told or. 
Blecher that he injured his knee while cunning. Dr. Blecher was 
not able to observe any definite injury and believed claimant 
was probably having a flare-up of arthritis, if anything . 

The only statement of causation found in the evidence 
submitted that suggests r elatiQnship between claimant's numerous 
problems and any injury ls the letter of De. Jersild dated 
December 17, 1981. He states that 1t is possible that claimant's 
problem with the patella in the left knee could have been 
ag~ravated by an injury. He does noc specify any particular 
inJury. Dr. Jersild also points out that claimant has a similar 
problem with the patella on the right knee. The evidence does 
not support a finding of causal relationship between the bump on 
the knee on May 13, 1978 and subsequent patellectomy in 1981. 
The greater weight of evidence would sugges~ there is no relat i onsbip. 

Even if we assume a relationship ex ists , there is not a 
single opinion which suggests the patellectomy increased c laimant's 
impairment to the left leg . Nothing suggests the inju ry of May 
13, 1978 caused any pe rmanent impairment. Claimant, at most, 
received a temporary disabil i ty and he has been fully compensated. 
He should take nothing further from these proceedings. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1. On Hay 13, 1978 c l aimant received an injury arising out 
of and in the,.course of his employment. 

expect opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. td. at 907. Further, the weight to be 
given to such an opinionis for the finder of fact, and that may 
be affected by the completeness oi the premise given the expert 
and other surround i ng circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 2. Claim?nt's inJ ury 
867. See also Musselman v. Central Tel~phone Co., 261 Iowa 352, from May 17, 1978 to J ,Jly 

resulted in a temporary total disability 
10, 1978 and from August 2, 1978 to 

154 N.W.2d 128 (1967). August 10, 1978. 

While a claimant is not entitled t o c ompensation for the 
results of a preexisting in j ury or diseas~, t he mere existence 
a t the time of a subsequent inJury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condit~on or 
disabili t y that is aggravated, accelerated, worsened or l ighted 
up so that i t results in disability, c laimant 1s entitled to 
recover. Nicks v. Davenport Prod uce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962 ). 

The Iowa Supreme Couct cites, apparently with approva~, the 
C.J.S. statement that the aggravation should be material 1f it 
is to be compensable. Yeager v. Fires tone Tire & Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (1 961) ; 100 C. J .S. workmen ' s 
Co~pensa t ion S555 (17 Ja. 

3. Claimant's time off work commencing in December 1978 ~as 
not related to the injury. 

4. Claiman t was paid compenzat1on for all wo ~k missed as a 
result of the injury. 

5 . Defendant filed a memorandum of agreement on March 9, 
1979. 

6. The injury o f May 13, 1978 did not result in a permanent ]47 
disability. 



7 • The patellecto■y pee tor■C!d on claimant•• left 11.ne in 
1981 waa not c auaed by the injury of ~ay lJ, 1978. • 

8. Clai■ant filed h1s ptttltion on December 10, 1981. 

CONCLUSIONS OF LAW 

THERErORE, IT IS CONCLUDED1 

Claiaant'• action la not barr•d by tto statute ol ll•itations. 

Clai■ant haa !ailed to prove by a preondecanco o f the 
evidence that the,e la a cauaal ,elationahlp between hi• injury ~!.:~ lJ, 1978 and tha dlsabill~y upon which thla clai la 

ORDER 

IT IS THERErORt ORDERED that clal■ant talte nothing further 
fro■ the•• proceeding ■• 

The coat• ot thin action are ta~ed to the Je!endant. 

Sl9ned and filed this ,,O~ day of Nove■ber, 1984. 
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Thio lo~ pcocoe1in9 in ceview-raopenln~ brQught by the 
cl slmant, Lois Grote. ,giilnot her 0111ploy•r, :illl l Lako Locker, 
an1 it• 1neurance carrier, l~T lneurance Company, to recover 
~d11tlonal beneflto un1ec the Iowa W~rke,s' Compenaation Act~• 
a result ot an injury auataineJ in Hacch 1~0). 

Tola matter came on !or nearing before tne underalqned 
deputy lnduatcial commiaaioner lt the coucthouae in Pnct Dodge, 
Iowa, on June 14, 1984. Tn,. recor:I ..,a, conallerad fully suo
~ltt~d on that date. 

, review of the 1nduatrl~l commiaa1oner'a r11e ,~veal• a 
Clret r~poct of injury "a• !11'.ld ti~~ 2, l'10J. 

rne record In thio :a•c eon,11te o! th 
of cl 1lm,\nt'a husband, !Ao Gco ► e, of Rob-rt 
Phyl l ia Tiefenthal ,, I of Cl.'ll nan i: ' 8 l(~IOl t 
71 and ot 1etendants' cxhlb1t1 ~ ~h,ou~n E. 

ISSUES 

The issues toe reftolutlon ~c3: 

•entl~ony ol ·l>inant, 
Tlef,n•hAl ■ r. o[ 

l , 2, 4, S, 6 11n J 

l) \'lhether there is a causal c-latlonanlp between cl~lmant 'a 
injury and her 11aabllity, 

2) Whether elaimant is entitled to ~~netits anJ tne natur• 

ll ~ether claimant la en itlei to pay~ent of certain 
edlcal 3xpenses1 an1 

4 1 Claimant's rate of wPe~ly co=pens3tlon. 

RE'J I £if or Tl'- £VI 0£1~£ 

,the rln9, the part14& stipJt,t,j ~net ;lai a~t•s eji:al 
coats were (air ~nd re3sonablft. 

Clai~ant, Lois Grote, teatlfl~d l~ h•r ?wn b•half. ~lai ant 
lo 19 ye1r1 011, arricd, and has t~ree ~~iljren, ages 18, 1·, 
3n:I 11. Claimant has graduated tro high school and gavo l JOtk 
history dB a drugstore clerk, a Tuppecwnce salesperson , an 
in-home babysitter, and a home~D<er prioc to beg1nnln9 work Jith 
1h11 L.1ke Locker in October 1982. 

Claimant e•plained that the locker 3lsu3hteca an~ b~tchers 
meat for its cuato11er:s. Cl<Ji iint 1nit. lly "deboned" e!!lt lnd 
1,ter rendered lard and wrapped meat. She reported all .rorlt ls 
perfor~cd while standing and without bending over. 

Claimant stated she first e•perienced back pain while 
lifting twenty pJUnd trays of hai,burger up to the grinder. She 
r 0 lnyed that this involved l twisting aneu~cc which produce~ 
pain an1 soreneau in hoc lower back. :laimant e•plalned th3t 
she dii not sees doctor initially bec1usc sne felt her pain 
would go a.rsy. 

Clal ant described lifting trays into the oharp freez~. 
Claimant characteri zed the tray■ lifted as being either~ feet x 
l.S feet or l feet x 2 feet lon~. She stated that one had to 
1lide the trsye fro~ the table and then lift them approximately 
thcoe to four inches to place them in the sharp freoze. Cl~imant 
otated thio entalled a twi tin~ maneuv•r since claimant had to 
nither tw1st to open the door o, to pie< up, tray from the 
table. Cl i11ant stated the full tr1ys wtlined approxi~1tcly 6~ 
pounJa. Clalmant reported :she did thl, .rock from Oecemoer 19;2 
to April 1983. She clalmed her bac~ bother~d her continually 
hen liftlng. She 101cribed hoc ;,.,in ,s ~ sharp pain i~ the low 

back with radiation of pain an1 numbness into the l•ft lei· 

Cl sl■ant repreaented that she ,a., .- . J. Hchol,, O. O., in 
January 198), but continued wo,king. Defendant•' objections to 
the test1mony la overruled. Clai ant reportej sne hurt her back 
in ~ar ch 1983. She aaaected that sh• was caccylng a p1le of 
round stea~• and a knife to the bon1n3 table. sne slipped and 
caught horaelf on the bon1nJ table. Clolosnt stated h~c baclt 
waa definitely .roree following thio inc~Jent. She related tnat 
9h• !lrst noticed pain in her left leg following the in;tdent. 

Clal111ant 11aw Or. Nichols on Apr 11 5, 1983. X-rays Jere 
t~ken. Claimant reported that t~e doctor ad11lsed her to rest in 
bed tor two weeks , take Cl1nerol, anj not retucn to nee employ
ment. He directed har to John Connolly, ~.o., wnom she saw on 
Apel! 11, 198). Cl a1mant began preacrlbed physical thec:,py at 
Kannlng General Hoapltal ln June 198.l anj was stlll rece111ing 
such at t1111e of hearing. She reported Dr. tHchols prescribed 
the therapy. 

Clai•ant explalneJ worlt cetucn of ~oy 16, 1933 thusly: 
She st,ted that tho insurer ocJered her tQ return to - ot( that 
1,y. She haj pcev1ously not1C1eJ her ~mpllyor that she could 
not contlnue her regular duties. She reported ane was not 31ven 
light duty work, but performed her re3ul1r juties. She oe3an to 
experience back pain after several hours. She then left work. 
Clolmant volunteeceJ she offered to io telephoning for her 
employee, but wa~ tol1 little such work was sv,1lable. 

Claimant reported she m9ntloned hec oac k pain to thee~ 
coemployeea on different occlsions. :laimant cn1cacteriJed her 
health as good prtor to beg1nn1no work at the locker. She 
atated ah• had been joqg1ng up to two miles 1t least three to 
five times per week when she beg~n wock. She reported or. 
Connolly has adv iaed her against running with hec current 
dlff1cul tiea. 

Claimint asserted she alwllys did her own housework before 
beJinn1n9 work ,t the locker. She described her home ls a lar~e 
the•• btiroom house. She stated thit after March 1983 she had 
!1tf1culty doinJ most h~use..,ock 1nd found 11Jcuu~1ng, launiry, 
40ahln7 Jindows, hanging Jcapes ,nd ,ny upward lltt1ng •1~possiblo.• 
Clai~Jnt 11 tlking , ·,11~ tcim• exercise class for her back. 

Claimant atate1 she has ApplieJ Cor Jobs ,a , teacher's aide 
snd as 1 1cocecy lelic3te~a!n Jocker •inca ~cc 1nJury. Cls1mant 
•xpr•saed her beli•f th t oh~ co~lJ not Jock fJll-t,~e 1$ 3 
Jol ic1'tess<!n ..,orker . Sno r.tpoc ted ohe 10 cur:.')ntl:t e.nployeJ by 
the City of wall L>ke to clcftn anJ stock its community bullj1n~. 
c1~1~~nt earns S).45 pee hour ,n1 wocKS only >!ter the Duillin~ 
la uaej. She reported eacn1n3 S45.00 1n ~pr1l ,n3 S)S.00 1n ~sy 
1)84. Claimant ceporte1 1h• has 0\) idv~l'l.:'ti tr1i:i1n~. :>ut 
1tJte) aho would undergo nucn 1( necussocy. 

~iaimant idontlfleJ clJl~ant's e xhibit l JS hoc J~3e records. 
She reported her hourly c.ste of p)y 1s S). 7S and st>ted she ~as 
;>aid $138. )2 toe rocty hours of ..,or,1 3nd four ho.ire of overtime. 
She roported cecelvln:,J ll "age of $172.52 on Jan..ucy 10, l'18) and 
st~ted her checks during 1982 haJ spproxi~1tely oqu~lled that 
Jmount. Cl.:d.mant reported th,t the res~:iuro.nt bills of January 
5, 1984 1nclujod 1n 11xhib1t 2 cover ne\ls eat n .-nen sh11 ,nd her JfO 
nuab~nd tt sveled to Om.sh.i foe x.s·un,t lon b'/ Dr. Connolly. .IIO 
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On cross-examination, claimant agreed she was not ex3mined 
by or. Connolly on January 5, 1984, but cathe: was pc~sent foe 
his deposition on that date. Claimant statad her husband ~as 
employed when she began work at the locker but subsequently was 
laid off until February or March 1983. She explained sne had 
hoped to work only pact ti~e when employed, but that her hours 
varied from 44 to 22 hours per week. 

Claimant reported that the work space at the locker was 
relatively 3mall, but biggec than 11' x 22'. Claimant shared 
this work area with two to fouc co wockecs. Claimant relayed 
that she did not tell Mr. riefenthalec ~, his wife about hec 
back pain when she first noticed it. She ex?l1ined that she 
"kept hoping it would go away and didn't think 1t would be a 
continuing problem.• Claimant acknowledged that sne told Mrs. 
Tiefenthaler she was going to the doctor on April 5, 1983 and 
stated she may have told her of her hysterectomy of February 
1982. Claimant admitted she did not begin Jogging until Septe~ber 
1982 as she was recuperating from her earlier surgery. Sha 
admitted reporting chest pains while JO~g1n3 to or. ~1chols 1n 
the fall of 1982. She stated the doctoc refereed her to a 
specialist foe tests. Claimant continueJ to jo3 in the winter 
of 1982-83, however. Claimant repoct~d she now walks two to 
three miles per day. On redirect examination, she explained 
that she is supposed to walk in order to keep her back limbered 
up. 

Cl aimant stated she asked or. Nichols to prepare his letter 
of April 5, 1983 in order to explain to her boss why she would 
not be working. Claimant stated that in discussing her back 
problem with her boss, she asked him about workers' compensation. 
5he reported he replied •as long as you got it here." She 
reported she then replied •you mean worKecs' compensation" and 
he stated •no, the injury here" to which she replied "I don't 
k~ow.• She then explained that in her final response, she was 
referring to workers' compensation insurance and not to h?r 
inJury. Clai~ant acknowledged that on insurance for~s of April 
12, 1983 she checked •no• in response to a query as to whether 
her condition was employment-related. 

Claimant confirmed that she did not call, cry out, or :ell 
anyone about the March 1983 incident. She reported no one 
witnessed the incident. Claimant agrceJ that it is possible to 
slide the meat basket into the open sharp freeze 3oor when there 
is room available to do so. She stated there would not be 
enough room if a second worker was in the area or if one were 
working with two meat baskets. She acknowledged that in sliding 
the baskets in only one end of the basket need be lifted. She 
disbelieved that full baskets weigh 40 to 45 pounds; sne stated 
50 pounds of hamburger would be placed i~ tne llcge tray. 

Claimant stated she never received the work evalu3tion. 
which is Connolly deposition exhibit 2, in her ~ocrespondence 
with hec IKT claims adjuster. Claimant admitted she has not 
sought vocational rehabilitation. 

On redirect examination, claimant stated she knows of no 
othec available jobs but for those for which she has applied and 
acknowledged seeking help with hec housework for six to eight 
weeks following her hystP,rectomy. She denied having problems 
with her housework aftec that time . 

Leo Grote, cla imant's husband of twenty years, testified in 
h~r behalf. He coccooorated claimant's testimony as to her 
physical condition and -~1lities both ~efore 3nd after beginning 
wock at the locker. He cepocted thlt by January 1983 his wife 
was "slowing down• and oy ~arch l9d3 she could no longer turn 
1round in bed. He testified that claimant tolj him she had 
slipped while carrying a meat tcay in Macch 1983. On cross
ex3111ination, the witness sta ted that his wife reported the trly 
inciden t to him in late Macch oc eacly Apcil 1983. He recollected 
her telling him that "it hurt" and that the floor was all greasy. 

Defendants called Robect Tiefenthaler, co-owner of the Wall 
Lake Locker, to testify in the1c behalf. The witness reported 
he works in the business and 1s in the lockec most work days. 
He runs the band saw, bones, and waits on customers. He stated 
he usually has three or four employees ,1ho work in the same work 
room and converse in the course of their wock. He stated that 
the wice meat baskets used in the business are 12 inches by 18 
inches and 17.5 inches by 22.5 inches long. He opined that a 
full lar ge basket weighs 65 pounds at most and weighs 50 to 55 
pounds on the average. He stated the ledge into the sharp 
freeze is two inches tall. Be reported that he instructs 
employees to slide the basket accoss the table; lift one side 
up; and slide the basket into the sharp freeze. He testified he 
tells employees to "hollec" if they n?ed ~elp and thlt someone 
1s alw1ys available to help. He relayed that :lai~ant never 
1s~ed to be 3ss1qned to a Job re1uic1n1 l~ss standing and 
lifting. 

Th? wi tness stated he learnaJ clai11ant ~ls going to see, 
Joctor A.pril 4 , 1983. Be repoct'?j that ,n Apcil 5, 1983, 
clai~ant came to the loc~~, and h1njej hi~ a letter tnat was 
"something to the effect of exhibit~-• Clai~ant tnen said she 
needed time off. Be testifi?d cla1~ant asked him "what do you 
think about wo r kers' compensation• 1nd ha asked her if she w~s 
inJured at the locker. Re reported claimant said • I don't kno•,1.• 
11\e ~itness stated he agreed to provide clai,ant ~1th liqnt duty 
work 1s requested by nis 1nsucec. Re cepocted that work 1nvol1ing 
less than twenty pounds of lifting was available and that 
gener1lly less than ten pounds noed be l1fte1. Re acknowledged 
~hat ~eat cutting re1u1re~ standing and that little seated work 
is av'lilable in 3 locker. Re r?ported cll~11ant returned to work 

and was paid for the two houcs of wock she stated she had worked 
before leaving. The witness identifieJ ~xhibit ~ as a free hand 
1rawing of the locker work coom and described tne room 1s ~ 11 
feet by 22 feet space. 

On cross-examination, the witness agreed that at deposition 
he had said the large trays were 23 inch~s long but opined that 
the standard tray was 25.5 inches long. He characterized 
claimant as a good worker who, to his Knowledge, had not had 
physical problems when she began work. 

Phyllis Tiefenthaler, who owns the lockec witn her husband, 
Robert, next testified for defendants. The witness stated she 
wocked with claimant at the locker, but that claimant d:d not 
tell her she had back pain. The witness cepocted she was 
present during claimant's conversation with Mc. Tiefenthaler on 
Apcil 5, 1983. She reiterated her husband's account of that 
conversation, but reported claimant st;it1ng "I can't honestly 
say where I got hurt." The witness cepocted that locker em
ployees have fifteen minute bceaks at 10:00 a.m. and 3:30 p.m. 
She stated she was aware of the light duty restrictions on 
claimant and reported she and her husband had intended to 
provide claimant work within the restrictions. 

Claimant was called as a rebuttal witness. Claimant re
ported she spoke with the Tiefenthalers at noon on April 5. She 
stated she was referring to whether hec inJury was covered by 
workers' compensation when she said"! don't ~now." She re
ported that she did not know when she was injured but did know 
that her injury occurred at the locker. 

Claimant represented that the light duty restrictions were 
never discussed with her. She reported that the insurer's 
adjuster simply told her she had to return to wock. Claimant 
stated she returned and tried to "bone out" a hamburg~r cow. 
She reported that the Tiefenthalers were not 1n the iocker but 
that their son who was present told her to do what she could !nd 
to leave if she could not continue to woe~. Claimant· reported 
she left but telephoned the following d!y to 3sk foe telephone 
work. Defendants' obJection to this testimony 1s ovecculed · 
pursuant to section l7A.l4 3nd the evidence is admitted foe 
,1h~tever probative value it may h3ve. On cross-examination, 
claimant stated she first saw the work restriction shnet 3t 
August 1983 depo5ttion. 

Claimant's exhibit 1 is claimant's 1982 W-2 was• and tax 
statement which reports gross earnings from the lockec of $1,300.18 
and ..,age statements from January 10, 19B3 throu'?h April 4, 1983 
wh1·, report the following earnings: 

Gross 
Regular Work Overtime Work Waqe 

1-10-83 40 hes at $150 . 00 4 hrs at $2 2. 52 Sl 72. 52 
1-1 7-83 40 hrs at 150. 00 5 hrs at 28.15 l 78. 15 
1-25-83 38,S hrs at 148.13 148.13 
1-31-83 36.25 hrs at 13 5. 94 l 3 5. 94 
2-07-83 33. 5 hrs at 125.62 12 5. 62 
2-15-83 34.5 hrs at 124.38 129.38 
2-21-83 30 hrs at 112. 5 0 112.50 
2-28-83 26 hrs at 97. 50 97. 50 
3-08-83 22 hrs at 8 2. 50 B,"?. 50 
3-1 4-133 30 hrs at 112. 50 112. 50 
3-21-83 22 hrs at 82. 50 82. 50 
3-29-83 22.5 hrs at 84. 38 8-1. 38 
4-04-83 20. 5 hes at 7 6. 88 7 6.88 

Claimant's exhibit 2 is certain receipts and medical cost 
statements. Defendants' obJect1ons to the Happy Chef restaurant 
receipts dated January 5, 1984 are sust31ned. Defendants' 
obje7tions to the statements of Manning General Hospital for 
physical therapy are ovecculed. Claimant's exhibit 4 is a copy 
of claiman t's and her husband's 1982 federal income tax return 
cepocting claimant's 1nc~me as $1,300 from wages, s alaries and 
other employee compensat1on. 

Claimant's exhibit 5 1s an Apr 11 22, 1983 report of w. J. 
Nichols, D.O., which states: 

~he patient was first seen by me for a low back 
complaint on April 5, 1983, in the outpatient 
depart;nent of the ~anning General Hosoital. An 
x-cay done at that time has a copy of.the ceport 
enclosed. The patient stated that the condition 
had gradually come on ducing the past six months, 
1t had become ~ore sevece in the past two weeks. 
The patient stated that the p3in was r?l3te1 to her 
work at a meat packin1 pllnt ~hich ce1uiced 3 lot 
of lifting and stanJ1ng ~ec feet on concr?te. The 
patient stat~d that occasionally the pain jid 
radiate into her l?ft buttock and down her left 
thigh. She ~ad nevec been tceateJ at ~y office 
previously foe a low back proole~, and having <,oJn 
her for some time, the patient 1s, non-compllinec 
and~ good wocker •..• The patient 1s now on Cl1noril 
200mgs in the hopes that this ~ay hel? ~he difficulty. 
The futuce treatment of the patient woulj include 
rest from any type of work at this time, lS well as 
the above mentioned medication. In the future if 
the patient does not i:npcove, then surgery ~ay be 
contemplated. 

Clai:nant' s exhibit ::i is ;1 lettec of ::>c. thchols ~f April 5, 31 
1983 to Mc. T1efe~thalec ,1h1ch stltes c_ai~ant is suffering from '19 
intervect~bcal disc jiseas~. Cl11~ant's exhibit 7 1s an ~pcil 



22, 1983 letter of Dr. Nichols to ~c. T1efenthaler cecommending 
that cl aimant cease all physical wock lt that time. 

Defendants' exhibit A ls the deposition of John Connolly, M. O., 
an o~thopedic surgeon. He reported tnlt on initial examination 
of April 11, 1983 claimant compla1n?d of pain in the low back of 
six months duration which had ~Otten worse ove r the few weeks 
immediately previous to examination. Claimant rellted that her 
pain was related to her work and appar~ntly reported she had to 
stand on concrete lnd lift ~eat trays weighing up to 80 pounds. 
The doctor reported that claimant dij not describe an/ S?ecific 
injury lt work. rhe doctor reviewed x-rlys tJk~n by Dr. Nichols 
1nd reported these indicated claimant ~ad some naccow1n; of the 
LS lumbosacral disc space and so~e icr~gulac1ty in the left 
sacroiliac region. The doctor stat?d that following his initial 
examination of claimant he felt she had evidence of disc disease 
with possibly some arthcopathy or psoriasis that had been 
exacerbated by her recent activity. The doctoc opined th1t tne 
changes evidenced in claimant's x-cays "were cons istent with 
more long-standing changes rathec than acute injury.• (p. 9 11. 7-8) 
He later opined that claimant's spinal changes predated October 
1982. The doctor opined that on May 5, 1983 claimant could 
return to work that was within the cestcictlons outlined 1n 
deposition exhibit 2. 

The doctoc opined that lifting 80 pounds on a frequent basis 
over many years could exacerbate symptoms from previous conditions 
and that such would ~ost likely result from re1njury or damage 
to the joints of the spine lnd the ligaments and muscles. He 
expressed his belief that one should recover from such soft 
tissue damage within a matter of weeks. The doc tor noted that 
jogging has been implicated as a cause of backache, but that he 
could not implicate cla1mant ' s hysterectomy as a likely cause of 
backache. Claimant's objection to this testimony is O'lec ruled. 
The doctor opined that mentll stress ~ay magnify bac k oai~. !t 
~as noted that claimant's father had been 111 1n the fall and 
winter of 1982-83 and her husban1 was laid off during such time. 

The doctor opined that clai~ant has a five p~rcent oody ls a 
whole functional impairment because of her back difficulties. 
The doctor opined that as of the 1eposi•ton date, January 5, 
1984, claimant could perfor~ the work described 1n deposition 
exhibit 2, the "return to work evalu::1t1on." 

On cross-examination, the doctor agreed tha t in deposition 
exhib it 2, the higher figure represented the max1~um number of 
hours cla imant should engage in an activity and that claimant 
should stop an activity when she begins to experience pain and 
discomfort. The doctor also agreed that from the history 
cl~imant gave him, his impression was that c laiman t's pr?blems 
resulted from an aggravation of a preexisting condition by h 4 r 
work. T'>e doctor character ized claimant's problem as ~n ~ x
acerbation of the spine itself rather than as soft tissue damage. 
The doctor states as regards claimant's work cestr1ctions: 

I probably said that she should av?id working at 
the type of job she had been describing and try 
lighter work. I didn't tell her she shouldn't 
work, I just said that type of work she was describing 
was going to give her problems. 

Deposition exhibit 1 1s an April 11, 1983 report of Dr. Connolly 
to or. Nichols. The report notes thlt x-rays show some changes 
in the left sacroiliac region along with narrowing of the L-5, 
S-1 disc space. The doctor opines "that the c.-5-S-l disc space 
changes are old and the symptoms may actually be of a psoratic 
arthopathy of the left sacroiliac joLnt." 

Deposition exhibit 2 is a return-to-work evaluation for 
claimant dated May 5, 1983. The evaluat ion states that Ln an 
eight hour work day claimant can stlnd or walk 1-4 hours; can 
sit 1-3 hours; c an lift 10-20 pounds frequent ly; can use hands 
for repetitive simple grasping, pushing 3nd pulling, and fine 
manipulation; can use her feet for cep~t1tive movement; and can 
bend or climb occasionally, but shoul1 not squat. Deposition 
exhibit 3 is a July 27, 1983 repo.t of Dr. Connolly. Deposition 
exhibit 4 is a December 29, 1983 letter report of Connolly which 
states in pact: 

iihen I examined her, she was wal kin~ ca thee stiffly 
and had limited forward flexion in the lumbosacral 
spine of 40 ° and limited lateral bending of 20°. 
She had no neurologic symptoms oc signs of nerve 
root irritation. There LS no sensory or motor 
deficit in her legs and straight leg raising wa s 
normal. X-rays do show the narrowing of the 
c.-5/S-l disc space with some sclerosis of the 
sacro-il1ac Joint. 

In r'?ply to your specific in'luLC~s. I ~oulJ think 
that this 3isc spac~ narrowing might w~ll expl11n 
her episodes of back pain 1nd pain r1d11t1ng 
occasionally 3own the left leg. S~c~ pain is 1u1te 
of t en associated with 1egenerative d1ac 11seas~ but 
not necessarily or inevitably so. 

Prom the history of the problem, ~rs. Grote felt 
the major symptoms came on in October, 1982, but 
the x-rJy changes in the L-5/S-l space see~ to have 
predated that particular onset. 

The running or jogging activ1t1es are likely to 
aggravate back problems and 1n general should oe 
avoided with disc disease. 

The restrictions r placed on her ·work lct1vity were 
the result of the aggtlvation of h~r pceexisting 
condition as a result of the work she was doing. 
At the present time she is unable to return to 
heavy work and I think she would be well adv1sej to 
not plan on any kind of heavy lifting or laborious 
kinds of demands on her back in the future. 

O',lfendants' exhibi t B is the :!<:position of clai.na~t. 
Claimant stated that 1n J.anu-iry or February she told Craig, a 
coworker, that her back was bothering her; "h1t she told Shari, 
a ~econd coworker, that her back was bother i ng her shortly after 
beginning work at the lock~r; and th,t she tJlj Paul Jensen, 3 

third coworker, that her back "ls bothering her. Claimant 
rel~ted th3t she told Dr. Nichols thlt she felt the lifting and 
standing at the loc~er wer e the source of hec bac~ proble~s. 
She admitted that she told neither Dr. 'llichols nor or. Connolly's 
historian of l specific work incident. tlaim3nt agreed that she 
did not tell hec employer or her cowor kers of the Maren 1~83 
incident, but believed she had mentionej it to Shari, who w3s no 
longer working at the locker. Clai~ant stated she had only seen 
the "work sheet" of Or. Connolly indicating her work restrictions 
once . Claimant admitted she had checked "no" 1n response to a 
query as to the work relatedness of her condition on an April 
12, 1983 health insurance form. She stated her answer to a 
similar questi.:>n on an April 5, 1983 nealth insurance form was 
"blurry." 

Deposition exhibit l is a copy of J nandwritten st!tement of 
claimant o f April 29, 1983. The stltement does not describe a 
specific work incident. Depos1t1on exhibit 2 is a Time Insurance 
Company claim form of April 5, 1983 for claimant . The form has 
the •yes• box totally blocked in and a possible pencil mark in 
the •no" box in response to the query "«as condition related to 
~mployment? (sic)" Deposition exhibit J is a Ti~e :nsurance 
Company claim form of April 12, 19~3 for cllimant. !he form "las 
"no" checked in response to the query "was cond ition related to 
employment Is ic I ". 

Defendants' exhibit C 1s a May 13, 1983 letter of K. o. Eilers 
of IMT Insurance Company to claimant with the return-to-work 
evaluation attached. The letter advises claimant that her 
employer will provide light duty work within t,e work evaluat ion 
guidelines and directs claimant to report to work ,s ~sual on 
Monday, May 16, 1983. The letter further advises claimant that 
or. Connolly 1s her treating physician and that as of ~ay 13, 
1983 charges by other physicians ace not 3Uthorized. Defendant's 
exhibit o is a May 19, 1983 letter of Eilers to claimant ldvising 
claimant as follows : 

,,e ,ave been advised, that our insured, w3ll Lake 
_,~~~,. ~as provided you with ligh t dJty work 1~ 

accordance with the specifications set out by the 
authorized physician Dr. John Connolley (sic). It 
is further our understanding that you have refused 
to return to this available work. Therefore, under 
the workers (sic) compensation llw of Iowa, no 
additional benefits are due. 

Cleamant's hearsay objections to exhbiits C and Dare 
overruled pursuant to section 17A.14. 

Defendants' exhibit E 1s a hand dr3wn diagram of the locker 
work room. 

APPLICABLE I.Aw ANO ANr.LYS !S 

our first concern is whether a causal r~lati~nship ~xists 
between claimant's work inJury and her ~urrent d1sab1lity. 

An award of benefits cannot stand on a showing of a mere , 
possibility of causal connection bet«een the 1nJury and claimants 
employment . An award can be sustained if the c::iusal connection 
is not only possible, but fairly probable. Nellis v. Oualy, 237 
Iowa 5 0 7, 21 N. W. 2d 5 8 4 ( l 94 6 ) . 

The claimant has the burden of proving by a prepondecance of 
the evidence that the inJury of March 1983 is causally r~lated 
to the disability on which she now bases her claim. Bod1sh 

57 516 133 N ,1 2d 867 (1965). C.1ndahl 
v. ~is~he~ t~c.i3~ ro!~w~96, is N.1,.id.607 (1945). A poss161l1ty 
i~ [~suffici~n~; a probability is necessary. Buct, v. J~ 

Deere Waterloo Tractor Works, 247 Iowa,691: 7J N.,i.2d 732within 
(1955). The question of causal connect ion 1s essentially 
the domain of expert testimony. 1!£.~dshaw v. Iowa Methodist 
Hosi:>it!ll, 251 Iowa 375, 101 N.W. 2d 167 ( 1960 l • 

However, expert medical e'I idence must be cons idered ,,i th all 
other evidence introduced be::iring on the causal connection. 

0
• 

suet 247 Iowa 691, 73 N.W. 2-:! 732. The opinion of ex,>erts ne_o 
not be couched 1n definit~, positive ~r unequi~ocal language. 
Sondag v Perris Hardware, 220 'll.,L2d 903 (Iowa 197~)- However, 

- · d Je~ted in whole or 1n the expect opinion may be accepte or ce - , ht to 
t by the trier of fact. Id. at 907. further, the weig 

par • - f d f fact and that be given to such an opinion 1s for the in ~c O ' th~ 
~ay be affected by the completeness of the premise given -
oxpert and other surrounding c1rcwnstances. Bodish, 257 rowa 
516, 133 N.W. 2d 867. see also Musselman v. Central Teleohone Co·, 
261 Iowa 352, 154 N.W.2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or Jise::ise, the mere existence 
at the time of a subsequent injury 1s not a defense. Rose '1 • 

John Deere Ottumwa ~C?ti5.!l• 247 Iowa 900, 908, 76 i,..,1.2d 756, 

I 
) 

l 
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760-761 (1956). If the cl:timant had a preexisting condition or 
disability ~hat is aggravated, _a~celeratej, worsened or lighted 
up so that it results Ln d1sab1l1ty, claimant 1s entitled to 
recover. Nicks v. Davenport Produce Co., 254 Io wa 130 115 N. W.2d 
812, 815 (1962 l. ' 

The Iowa Supreme Court cites, apparently with approv3l, the 
C. J . S. sta tement that the aggravation should be material if it 
is to be compensable. Yeager v. ~~rest~~ Tire &2ubber Co ., 
253 Iowa 369, 112 N.W.2d 299 (1961); 100 C.J.S. Workman's -
Compensation S555(17)a. 

An employer takes an employee subject to any active or 
dormant heal~h impairments, and a woe~ connected inJury ~hich 
more thdn slightly aggravates the con~ition is considered to be 
a per sonal injury . Ziegler v. United Stat~s Gypsu:n Co., 252 
Iowa 613, 620, 106 N.W. 2d 591 (1960), and cases Clted. 

Claimant has not established a c3usal r~lat1onship bet ween 
her work at the locker and her current back problems. Claimant's 
testimony as to a specific work inci~ent of March 1983 1s not 
supported by the record as a #hole. Claimant's ~usband does 
corroborate claimant's recital of such an event. Addit1onal 
objective evidence substa ntiating 1ts accuracy 1s lacking, 
howeve~. Claima~t ~old neither ~r. Nichols nor Dr. Connolly of 
a spec1fic work 1ncident . She did not report the incident to 
her em?loye~ or tell coemployees of such. This is particularly 
troubling since claimant testified that she told three coemployees 
of her back difficulties on seoarate occasions. It is not 
impro~ab~e then.that she woul~·also have discussed a specific 
work incident with them. Claimant did testify that she told 
another former employee of the incident, but that ind1vidual did 
not appear to substantiate claimant's recital. Claimant also 
did not mention the March 1983 incident in her statement of 
Apr i 1 2 9 , 19 8 3 . 

Claimant's failure to tell her doctors of the incident 1s 
especially troubling. Claimant saw Dr. Nicnol.; and Dr. Connolly 
following the alleged incident. In speaking to her doctors, 
claimant attributed her back problems to her work. She apparently 
described the work duties she perfor~ed and the physical demands 
made l!pon her. Indeed, claimant appears to have been a better 
than av~rage medical historian. It is d1sconcernin3 that she 
told neither doctor of the alleged incident especially in light 
of the fact that she states she told her husband of such. One 
believe~ t~at whe~ a~ intelligent, well spoken individual judges 
a work 1nc1dent s1gn1ficant enough to discuss with their spouse 
or a friend, they will also judge such significant enough to 
di~cuss with th~ir doctor! especially Jhen describing back pain 
which they ascribe to theLC work. For like reasons, claimant's 
failure to describe the incident in her statP.ment is troubling. 
She wrote the statement within a month of the supposed 1nc1dent . 
The incident should have remained in claimant's recollection. 
Claimant knew the statement affected her right to compensation 
for her injury and tha t its accuracy was of utmost importance. 
Thus,.. her fa ilure to mention a specific work incident in the 
stat ement also seriously undermines claimant's 3ssert1on that a 
specific incident occurred. 

Since claimant has not established a specific work incident 
to which any current disability may be tied, we must discern 
whether claimant's ongoing duties at the locker created her 
current disability. 'rhe record belies such. Dr. Connolly, 
after :eviewing claimant's x-rays, noted that they evid enced a 
disc disease more consistent with long standing changes rather 
than with any acute injury. Re added that claimant's spinal 
changes--a narrowing of the L5-Sl disc spaces--predated October 
1982, the time when claimant began work foe the Locker. The 
doc~oc _opined that disc narrowing may result in back pain and 
rad1at1ng leg pain. The doctor later opined as well that 
claimant's symptoms may actually reveal a psoratic arthcopathy 
of the left sacroiliac joint. Thus, claimant's condition 
existed prior to her work foe the locker and claimant can only 
recover if she can establ1sh that work aggravated her preexisting 
condit LOO. 

Whethec claimant has a work aggravation is far from clear. 
Th~ doctor.agreed that jogging and stress could produce back 
pa1n. Claimant continued to jog while ~10rl<.ing at the locker . 
Rec family's economic situation was unsettled foe most of that 
time. each of these could have contributed to claimant's back 
pain while working. On the other hand, De. Connolly opined that 
c laimant had aggravated her preexisting condit1on in her work. 
He stated that claimant had told him she 11 fted 80 pounds on a 
frequent basis in her work. He explained that lifting that 
weignt over a number of years could exacerbate symptoms from a 
?revious condition such as claimant's. Unfortunatel/ as the 
doctor's explanation reveals, the record does ~ot support the 
history on which the doctor based h1s ooinion. The record 
indicates that claimant lifted 65 po~nds Jt most. Claimant 
wor'<ed for the locker only six ,ionths. ".:l 11•111nt reported she 
~ad symptoms from the time she be~an work at t~e locker. Thus, 
1t lppelrs cla1m1nt' s symptoms r~lat?:l to :1er orioc disc d1sease 
and not to aggravation of that disease in the course of her wor'<. 

Likewise, claimant's current proble,is :annot be attributed 
to a disability resulting from aggr3v3t1on ~f her ?reex1sting 
c~ndition by her work but must be attributed toner preexisting 
disc disease itself. It does appear that at one point, claimant's 
..rock increased the severity of her pain to the extent that she 
had to remain off work from April 5, 1983 t:o '.ily 16, 1983 when 
she was to return to work under her doctor's restrictions . 
c;aimant is entitled to temporary total disability for the time 
w1th1n this period when she could not wor~. (Claimant presented 

evidence suggesting her employer did not make a good faith 
effort to return her to work on that date. It is difficult to 
assess the credibility of this evidence .;ince it lacks corroboration. 
Claimant's failure to establish the described, specific work 
incident, her history of lifting weight far in excess of that 
actually lifted, her inability to state wnether she had checked 
a •yes" or "no• box on an insurance claim form, and discrepancies 
in her testimony at hearing and at deposition as to when and how 
often she had viewed Connolly deposition exhibit 2 all test the 
reliability of claimant's singular testimony.) 

Claimant seeks payment of cect,'l1n med i:al expenses. Section 
85.27 re~uires the employer to furnish reasonable care and to 
allow reasonable transportation e~penses foe injuries core?ensable 
under this Act. Therefore, claimant is entitled to treatment of 
the teraporary aggravation of her back condition, but not to 
payment of expenses related to tceat,ient of the condition itself. 
Cllimant's period of temporary aggravation ended May 16, 1983 
when Dr. Connolly authorized her work return. Medical charges 
incurred beyond that date, therefore, ace jisallowed. Cl aimant 
1s entitled to payment of a fee of $51.00 incurred at Manning 
General Hospital on April 5, 1983. 

Claimant's r a te o f weekly compensation remains in dispute. 
The evidence establishes that claimant was paid by the hour. 
Section 85.36 controls computation of claimant's rate. Claimant's 
total earnings excluding premium or overt i me pay in the thirteen 
consecutive weeks immediately preceding her injury were $1,516.58. 
When that same is divided by 13, claimant ' s avera;ie · weekly 
earnings we r e $116.66. Claimant was ~arcied and apparently 
entitled to five exemptions under the Internal Revenue Co1e 1n 
'1acch 1983. Claimant's rate, therefore, is $86.47. 

FINDINGS OF PACT 

iJH£R£FORE, IT IS POUND: 

Claimant has degenerative disc disease with evidence of 
sptnal changes at the LS-Sl disc space wn1ch predate vctober 
1982. 

-Claimant's disc disease is more consistent with longstan~ing 
changes rather than with acute injury. 

Claimant's symptoms are consistent with those of psorat1c 
arthcopathy o f the left sacroiliac joint. 

Claimant began work foe the employer in October 1982 and 
continued working until April 5, 1983. 

Cl aimant jogged throughout the winter 1982-1983 . 

Claimant was under stress due to family illness and financial 
problems throughout the winter 1982-1983. 

Stess and jogging may result in back pain in susceptible 
individuals. 

Claimant's duties at the locker involved lifting and standing 
but not to the degree claimant described to Dr. Connolly. 

Dr. Connolly opined lifting 80 pounds over a number of years 
could aggravate a preexisting disc disease. 

Claimant did not lift 80 pounds 0•1ec a pe riod of years in 
the course of her employment. 

Claimant gave an inaccurate medical history to Dr. Connolly. 

Claimant did not describe a specific work incident to her 
doctors, her employers, her coworkers, or on her statement of 
April 29, 1983 . 

Claimant had no specific work incident. 

Claimant left work at the locker on April 5, 1983 as advised 
by her physician. 

Dr. Connolly released claimant to return to work within 
restrictions on May 16, 1983. 

Claimant suffered a temporary aggravation of ner preexisting 
disc disease within the course of her employment from April 5, 
198'3 through l'lay 15, 1983. 

Claimant's current problems r~sult from her preexisting disc 
.jisease itself and not from the ':emporlry ag;ravation in the 
course of her employment. 

Claimant's medical expense of fifty-one dollars ($51.00) at 
'1anning General Hospital of April 5, 1983 is co~pensable. 

Clai~ant's total earnings exclujing pre~iu~ or overtime pay 
in the thLCteen (13) consecutive weeks 1,Timed iatel y preceding her 
1nJury were one thousand five hundred sixteen and 5a/ 100 dollars 
($ 1,516.58). 

Claimant was entitled to five (5) exemptions and was marr~ed. 
when she experienced her temporary aggrav3~ion. 

Claimant's rate of weekly compensation 1s e1ghty-stx and 351 
47/100 dollars ($86. 47). 



CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant is entitled to temporary t ota l disab il i ty benefits 
from April 5, 1983 through M:1 y 15, 1983. 

Claimant's rate of weekly c ompensatio n is eighty -six and 
47/100 dollars ($86.47). 

Claimant is entitled t o payment o f 3 ~ed1cal char~e o f 
Manning General Hospital of Apr i l 5, \ 993 in the amount of 
fifty-one dollars ($51.00 ) . 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendants pay claimant temporary to tal disability benefits 
at the rate of eighty-six and 47/ 100 do llars ($86.47 ) from April 
5, 1983 through Hay 15, 1983 with cred it to defendants for any 
benefits previously pai~. 

Defendants pay claimant the medic al expenses of Hanning 
General Hospital of April 5, 1983 in the amount of fifty-one 
dollars ($51.00). 

Defendants pay any accrued amounts i n a lump sum. 

Interest is to accrue in this award pursuant to Iowa Code 
section 85.30. 

Costs of this action are t3xed to claimant's attorney 
pursuant to Industrial Commissioner Rule 500-4.33. 

Defendants are to file a final repor t when this award is 
pa id. 

i 

S igned and filed thi s ~•;f'\ day o f O:: t ohe r, 198 4. 
.. I / • 
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DEPUT'i ;I:-IDUSTRIAL COMMISSIONER 

3EFORE THE IOWA INDUSTRI &.L COMMISSIONER 

RAYMOND L. HEMM, 

Cla imant, 

vs. 

VAN BUREN cowrnN I TY SCHOOL 
DISTRICT, 

Employer, 

a nd 

EMP ~O'iERS MUTUAL INSURAN CE 
CO:-tPANY, 

I ns urance Carrier, 
Defendan t s. 
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Th i s is a pr oceedi ng in arbitrati on b r o ug ht ~y Raymo nd L. 
Hemm, c l3 i mant, 3gainst Van Buren Commun i t y Schoo l Distr ict, 
employe r , and Employera ~utual Casualty Company , i nsuranc e 
carrier , fo r benefits as~ r esul t of 3n i njurv on November 2Q , 
1?79. On J une 22 , 1983 t ~i s c ase ~~s he :1rd oy ~he Jnd e rsi9 ned. 

The recor d cons is t s o f t~e testimony of cllimant, J3c~ Saop, 
'hle Conlee, James T. ,,o r re ll , ' 1. 0., r;,HJl:l Bennett, Ed :.ooney , 
Richard Johnson an:l Ed i t~ !le•m; :l31•a•1t'1 ex~ioits ! .~c~J~h 9; 
an1 je fendan t s' ~xhibits 4 through F. 

ISSUES 

The issues prese nted ~y the par:~e s • t the time of ~he 
prehea r 1ng and the he aring a r e wne:her ~laimant received 3n 
inJury ar i sing out of 3nd in the cou r se of his emp :oyment : 
whethe r there is a : ausal r e l 3t ionship bet ~een t he a lleied 
injury and the disa b i li t y on which he is now basi~g ~is cla1~: 
the extent of temoo ra ry total, heali~9 oerio1 1nd per~an°nt 
pa~t1al disability be nef its he 1s entitle ➔ :o; and :laim3n;'s 
35.:?7 benefits. 

FACTS PRESENTED 

Claimant test i fied that he st :i r ted work i ng for defendant 
e~ployer as a custodian o n ~ugust l, 1971 and t ook o,er the 
position of head custodian on Ju ly l, 1974. Cla1man: s tated : 

Q. In your job as head c us todi an , wha t responsi
b i lities did you have during t he 1977- 1978 schoo l 
year besides the o ther school cen t e r s? Be s t1es 
Keosauqua was concerned? 

A. To see that the custodi:1ns :it the other centers 
was getting their--keeping their buildings i n shape 
and to suggest things that needed to be done, as t o 
any repair work that hadn't been taken care of that 
I thought should be taken care of. 

Q. Did you do the distri : t main t e nance prior to 
Ju~y of 1978? 

A. 'ies. 

Q. What kind of things would that involve? 

A. Anything from putting a jade trap under a sink 
to repairing a stool or putting in. steam pipes or 
electcicll-carpente c work, whatever. 

~- Did you deliver the supplies to the other 
centers prior to July of 1978 also? 

A. Yes. 

~ - How often would you do that? 

A. Once a week. 

Claimant testified th:1t in J uly of 1980 his heal t h was 
excellent. 

Claimant revealed that he al so worked on t he side driving 
zchool buses and mowing \awns and ce~etecies . Cl a iman t indic ated 
that in July of 1978 his j ob r esponsibilities changed. Claimant 
stated: 

Q. How did this new arrangement change wha t you 
did at the school ? 

~. Made ,y work l oad a lot heav ier. 

Q. Bow so? 

A. This had been a 40 hour j ob. And I had been 
putting in approximately from 64 t o 68 hours on an 
average. And it was just cut 1own to one man. 
Let's say 108 in a ·40 -hour week . 

Q. In return, were n't you relieved ?f t he d is tric ~ 
maintenance cespons1b i l1ties ? 

A. Yes . 

Q. Bow many hours had you been spending on that? 

A. Well, on a yearly basis, like t say, eight to 
12 hours a week average. Somet ime s -- i t on l y 
happened two or three times a s c hool year t hat I 
was gone fo e more than two da~s . 

Claimant testif i ed that after J u ly of 1978 he no longer 
delivered supplies once a week but delivered them once a month 
with the use of a school bus . Claimant indicated this did not 
give him adequate time to check on the work of the other j anitors . 
~ laimant also compl ained because another Janitor l eft the system 
and he was not replac ed l eaving cla i mant with more work to do . 
Claimant alluded to the fa c t that in J anuary of 1979 a ~other 
employee rec ei ved a raise but he d t1 not. Claimant said he got 
behind in h is work because o f t he extra load but was constantly 
being t o ld what he wa s do ing wrong by Mr. J o hnson. Claimant 
3lso stated : 

o. Di1 ~~ - J ohnson ge t ~ad at you at ~o rk? 

~- No, not that I eve r ~new of . 

Q. 011 he comp l a in about the Job that yoJ 11d or 
JUSt the o rder t hat you did 1 t in? 

~- 1 d id n ' t rea lly rea li ze t ha t ~e wa s d1ssat is f1 ed 
with my work on t he whol e o f wna teve r 1 did e xcept 
t hat o ne t ime o r twQ times t hat he w1sn't happy 
tha t I didn' t drop t hat. Ot her tines I :hou~ht ~ 
was sa ti sfying ~r. Johnson ok3y. 

Q. ~!d ~r . Johnson make you nervous? 

,. The pressur e j1d. ~r . Johnson jdi:lhJUS t ~d·onsc3ntly 
c3ll fo r ~o r e tha n I could handle an e sa1 1t 
shou . d ~e 1one on t i me. It 1ij 1et to •Y ne rves, 
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yes. 

Q. Did you have 1eadlines on you r Job? 

A. Yes. 

Q. What kind of dead lines ~ould you hove on your 
job? 

A. Getting the football field c~ady, track field 
ready in the spri~g. Get ti ng the b~sketball court 
and gym all ready. 

Q. Is this the kind of pressure you are telling me 
about that was bothering you? 

A. ~o. We always had this same thing. Only had 
two men. And we'd equal it out between the two of 
us. One would want to work in the football field. 
and the other fell ow in the building doing his job. 
And some times I woul<l go out and work a half-a-day 
in the football field and then he would . 

Q. Were you working as hard as you =an work ? 

A. Yes, we were . 

Cla imant said he wa s unable to ~eep up with the wor~ but 
didn't tell anyone he needed any help. Claimant revealed that 
he asked that his wages not be ra ised ~ut that he be relieved of 
some responsibility . Claimant indic1ted that the fi rst writte i 
job evaluation he recei~ed was ir ~1y of 1979. Claimant revealed 
that ~e d id not fill out t ime stud i 1s because h• diin't have 
enough time to fill t hem out. 

Cla imant testi f ied that one day he finished driving an 
activi ty school bus at 9:00 in the evenini. The following 
morning he drove a substitute bus route. Clairaant stated: 

Q. After you ,ot back from your substitute route 
the next morning, did you fill out the ti~e sheet? 

!\. No. 

Q. what jid you do? 

A. I don't remember for sure anymore, but I knew 
Mr. Johnson w1s Joing to be jumping un ~• be~aJse I 
hadn't fil led it out. And my nerves ~ 11 ;onplet•ly 

on edge. And I just remember wa ~King i n .. ~n~ I 
think t got the mail and wa lked in, laid t~a <eys 
on the desk. I think it waa Ilene 's jesk. And 
carol was standing there . It was t?e school boa~d 
secretary. t said to Carol , • t •m sick. I am going 
home. I am going to go to the doctor. ~ere 1s 
these keys. T1ke care of the~.• 

I thought at the t i ~e l would be gone a wee~ o r 
so because my necves was completely 3one. 1 
thought I should leave befoce t hurt somebody 
because I felt it went that far. I was getting out 
of contcol. 

A. Who did you think you were going to hurt? 

Q. Anyone that would have conf ronted ~e with 
anything at that time. 

Q. Did you th ink Mr. Johnson was going to con front 
you? 

A. Yes. 

Q. Were you afraid of hurting him? 

Q. Is that one of the reasons that you left? 

A. Yes. 

Q. What did you 1o af ter you left? 

A. went home, went to bed. I should have hwe n::lt to 
~he doctor that day. I 3lept the rest of t e ay 
completely. And the next day I went to the doctor. 
He give me nerve medicine. OLdn't se!~ to help a 
whole lot. 

J. Oka y. H3ve you worked since tnat jay when you 
quit at the school--left tha •cnocl? 

A. Not as an employee. I've jone a little 01t of 
work a round the house, mowed a l1ttle. ~hat ' s 
about the s1ze of i t. 

Claimant revealed that t~e ::lay he left the school his 
daughter who also wor~ed for defend1nt amployec as a night 

janitor recei~e::l a ter~ination notice. 

~laimant testified that since Novembec of 1979 ha has 
problems wi th wearing out, fatigue, chest oains and lack of 
mem~ry. Cl1iman t opined that because of his l ac k of memory ne 
wou.d be unable to follow instructions. 

Claima~t testified thdt in ~arch of 1979 he w~s involved in 
l ~o toc vehicle 1ccident while 1oing to pick up th a mail and as 
l result was hospital1zed for tan days. :1a 1mant stated that 
~is doctor after releasing h1m from the hosp1tal instructed him 
to take two weeks of work off but he returned to work. 

Claimant disclosed that since November of 1979 he has not 
triad t o wo rk a t any forty hour week Jobs but has mowed lawns. 
:111•,ant s tated he would like to be able to work. 

On cross-examination , cla 1mant stated ie couldn't remember 
what doctors he has seen or what he talked about. Claimant also 
j isclosed that after July.of 1978 he had no responsibilities f or 
superv1s1ng the o ther j anitors, bu t that the principals became 
respons1ble for their supervisors. 

In his deposit ion cl a i mant disclosed that in 1979 when he 
was made he ad custod ian he was driving a school bus full-time 
and did so until 1977 when he took activity routes. Claimant 
stated: 

Q. What were your 1uties dur1n1 the school year 
1978-1979? 

A. Well, it was to sweep the halls tw1ce a day, 
keep lunch , the lunch hour juty so if 3omeon, 
spilled anything to mop it up, and clean all.the 
res~rooms a t least once a day. ~ow five a=res of 
grass outside. Take care ?f the football field in 
football season. Take care of the baseball f ield 
in baseball season, and take care of the tracK area 
during track time. W1ntertime it was ~eep all the 
parking lots clP.an fro~ snow an::l the sidewalk clean. 

Q. Was thera anyone wo rk ing with you during tha t 
school year '79 and '79? 

A. No, not in the daytime. 1 had t wo janitors on 
the night. 

J. Were you head custodian ::luring that parti;ular 
school ye1r? 

A. Yes. 

Q. What were your duties in--begi nn ing in 1979, in 
the fall of 1979, what wer e your ::luties then? 

A. Same as they have been all over the years. I t 
was just, oh, administration I'1 been there from 
'71 to '78, I was just to--I run the custodian 
department completely, and they run the pr 1ncipa l 's 
office and the superintendent's office. I hadn•~ 
been used to somebody being on my back continuously 
every day, tell met had to get done, t had to get 
that done in a certain length of time; o r before if 
I had something to get done, everything would get 
done. The gra ss was always kept :newed, the walk 
was always clean, parking lot3 Jas kP.9t clean. I 
run--! run a custodial job, the other fallows run 
theirs. But thP. new admin istra tion s ta rted '78, 
they never ,1ot o ff my back so I coul::ln't ta ke no 
more o f it, drove me up the wall. 

a. When dij that s tart? 

A. ~id July of '78. 

Claimant testified that ~c. Johnson was on h im every day 
fcom 197a u~ti l the d~y he left when he "could not take anymore.• 
Cla1mant said he didn t quit but Just Jent ho~e because he was 
s1ck. Claimant stated that the only reason 'le brought this 
lawsuit ~as to get pa1d 7S to 100 jays of sic k leave which he 
felt h~ had coming to him. Claimant stated: 

a. Would it oe ~orrec t that the 1ut1es t nat vou 
were pe r forming in 1979, during the fall of 1179 
were the same as thd duties ~h1: /OU Jee~ oecforming 
during 1978 as Jlnitor? · 

.\. Ahsolut-1ly, yes, sir. 

J. None of the duties changed at thlt ~1ma , ~r. Hemm, 
until you left there---

~. Jnly just the constant pressJre on my b~ck when 
they changed administr~tion. 

Claimant ?isclosed that in January ?f 1981 he started 
receiving soc1al securi.y payments. Cl31~3n: 001ned ne could 
not return to work because within 15-:!0 ,inut·,s· he JOul::l be 353 
ti.red an:I wou~d 'i.1v~ to re,c. an l\ou, or two. Cla1:nant· testifieci 
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that his nerves started getting to htm 1n l3te 1978 or early 
1979 and he also began having chest pain at that tiMe, Claimant 
disclosed tha t 1n Se ptember 1979 he was injured while ~oving a 
heavy s a fe at the schoolhouse. Cla1msnt stated that ~oth his 
hip and shoul~er we re affected. 

Claimant testified that lftec ~e 1uit school h~ had pcobloms 
going out w1thout getting lost. 

Rtcha cd Johnson testifted he is a high s~hool pc1ncip1l foe 
defendant employer and found clai~ant a h1r1 ~oc~er and one who 
tried to do a good Job. ~, . Johnson statej• 

Q. Okay. If Raymond tells me thlt you superv1sed 
him ver y closely duc•ng the 1979 school yesr and he 
used the term, •1 guess you wecP. on his b~ck dsy in 
and day out, • why Jould he tell ~e that if that 18 
not the case? 

A. 1 have no expl1nation foe that. 

Q. You ace telling me that tha t didn't happen? 

~. Yes. I'm telling you tha t that Jid not happen. 

~c. Johnson indiclted tha t in the 1978-1979 school 1ear the 
responsibility foe custodians shifted to the pcinclp,l of the 
building. Mr. Johnson disclosed that he Jrew up clai~ant 's job 
description. ~c. Johnson gave clai~snt a written job ev aluat icn 
in 1979 which included some ,ces s that needed improve~e nt. ~r . 
J hnson testified th3t he llso inlti,ted 1 time 3tudy of cla~msnt 'a 
job because he thought clatmant wao naving pc~blams organizing 
his :luties. 

~c. Johnson disclosed thlt he was s,tiafied w1th cl,imant's 
effort, but not 3lways Sltl,fi~d with hOJ clean t~e builJing was 
left. ~c. Johnson di,closed th,t ~l 1i~ant Jas pc~tty P.ssy going 
except when t a lking about somo of th~ pcobl?~s his one son was 
ex pee lencing. 

ed Looney testift~d he has been suoP.cintendent of schools 
~oc defendant employee for five y~scs. · 'tc. Looney disclose:! 
that when he started D3vid King was the d1strict ~31ntenance 
supecv1aor. Mr. ~ing reported dicectl1 to 'tr. Looney 1nd the 
board of education. Mc. Looney stated that ~lsimant cepocted to 
the building pc1ncipal, the d1~tc1ct ma1ntenancg sup•r•lsoc ~ 11 
hinself. Mc. Looney disclosed that job descciotlons Jece 
wrltten up. Mr. Looney stated. 

Q. What was your understanding of Mr. Hemm's 
respons1bilities du r ing the '78-'79 Gchool year? 
Wha t was his )Ob to be? 

A. The job would be the day~ime custodian in the 
Keosauqua Center 3nd which woul:l, ln eff~ct, give 
htm the responsibilities for custod 1 1l duties 
dur1ng the day. And m1ny of those dutles wece 
outlined, I think, in,:, job t\e3cri"pt1on wcitt!ln 
probably either by He. Johnson oc cect,1nly J ith 
his knowledge. Ray would also be assigned some 
supecvisor --no t supervisoc--but coordinating 
responsibilities with the people who wocked , t 
night in tha t building. Also, during that first 
yeac, ther e was an a t tempt to coordinate ,:,nd phase 
out some of the things that--of the 
cesponsbilities (sic) that Ray h1d had so th>t they 
might be assumed by ~r. King. 

Mc. Looney revealed that claimant asked the boacd of educa tion 
foe a ceduct1on of dut1es at the same s,lacy rather than a raise 
foe the 1979-80 school year. Mc. Looney lndicated he thought 
other janitorial personnel received rsises, but claimant did not 
because of his request 

Mc. Looney testified that claimant del1veced commodities to 
t he v~cious schools in an old bus. Mc. Looney stated tha t the 
yeac started with cl,imant doing plumbing and electcial wor k - t 
the various locations, but that changed ~s the year progressed. 
'tr. Looney stated that he could not remember cl,:,1mant cel1t1ng 
311y problems getting along with other personnel. Mc. Looney 
1i3closed that personnel needed pcioc lP?toval bef~ce JOC~ln~ 
overtime. Mc. Looney indicated clalm,nt would 3°t his wock done 
snd was the only 1ay Janitor. 'tc. Looney cevP.aled tn.:it since 
~ovembec of 1979 they hav• continued to h,ve only one janitor ,t 
th~ K4 osaqua center. ~c. Looney r•lllze1 that ~l,Lm,nt JSS 3\30 
working ,s an ~ctivity bus delver snd , substitute bus dc1vec. 
~r Looney testified that cl1im1r,t h1d 1 JlJJht•c Jno ,:,lso 
•Jocked foe the school system. 'tr. Looney d 1d ,,ot ceme:nbec 1f he 
f1ced cl1imant's daught'!c oc P.X3Ctly ,hP.n she was terminated. 
~c. Looney didn't cem~mbec cl1imant be1n1 lrcLtable oc uneasy. 
Mc. Looney testified that 1f thece Will ln op'!nuu; and cl,:,imant 
was capable of pP.rtorming his wor~ h~ would rP.n1ce claimant. 

Jack Sapp testified he ls the sup'!cintendPnt oe schools foe 
~edrick, but w,s omployed by defcndar,t '!mployec as superintendent 
fcum 1171-1978. ~,. Sapp stated th1t c lsimont ~as lead cJstodi,:,n 
of the defenrlant employ'!C 1t th~~ timP.. 'tc. 3app indic1ted thst 
there was one othPt :us t odi ln during the J1y which worked with 

c.li~ant, some part-ttme heio ir, t~'! aft'!cnoon and ,ne '!ven1ng 
janitor. ~c . Sapp st3 t ed: 

). What 
,s be1ng 
than the 

cespon3lbll it ies 
~e3d custod1,1n? 
11'.eo<tauq•J a Center 

11d 1c. Hew~ havp ,s f3c 
~39 t~ece 1nyth1n3 other 
thlt you re.;11\? 

A. Yes . If we had 3ny ?lectri~1l or clu~b1n1 
d1''1cult1es at the oth'!c :entec, Rlymoni Jl~ 
cal led upon to -:lo .tha t he could. ~nd t f l: rnqu i r'!c 
, pcofess1onal p'!CSon, why, then JP. h1ceJ , pcof•ssional 
o'!cson. Many, many jobs tnst Raymond would do wee? 
of a fi ner na tur e. 

~- Did he have anythin3 t~ io with del\1'!Clng 
~uppl1es to th'! other cent'!tl •h1l• yoJ JPte ther~? 

~- Generally ,bout evecy ~onday, 1 believe 1t was. 
Raymond •ould delive r commoditl'!S. And at ~hat 
tia~ he did v1slt J ith the other :ustoiian and they 
till~ed over mutual problems, ,h~te1'!c pcoble:ns 
might be at the local center3. 

'). ilas there som~ ce3son th1t h'! JOJld b 0 deli·1erlng 
these commodities? ilhy was that done~ 

~- I 3uess he was--he wss the only pP.cson aua1l1bl? 
:o do tha t . 

~c. Sapp disclosed tha t prior to h1s leav1n9,defendants had 
decided to hire s he sd custod1an ovec the ent1ce district. 
DPfcndants want~d someone moce 1u>lif~'!d s? outsid• ?eople JOUld 
not have to be c3ll'!d ln to 1o plumbtnJ ?c ~lectr1cal ~ock. 

~,. Sa pp t estified that employ~es wee• c•quired :o ha••e 
prior permission fcom him to ?Ut 1n over:1me. ~c. i,:,pp stl:ed 
that each spring cla lmant, the ot~ 0 c J1n1toc, wo•ild hPlp ~im 
with ocdecing the 1nventocy. Mc. S~pp c~1PJle• that he haJ no 
problems with cla i mant ocganiztng ~is work day 1nd he was 1ble 
to do the work giv'!n h1m. ~c. Sapp ststed that ~e was :l31mant's 
sup~c,isoc and not the pc1ncipal. 

o~ cross-examination, ~c. Saop 1ndic1te1 that cla1~ant 
rPce1ved extr,:, lncomP. by dc iv1n1 a sc~o?l ~us. ◄ c. 3.:ipp revea led 
tnat :l,im3nt had no supecv1soc1 cespons1b1lit1es ovec tne ot~e c 
, ,n . toca . ~,. Sapp iisclosPd that cla1msnt cec•1v'!d so~e 
-.1~lc ism for :he speP.1 of ~ts JOC~ ln1 h11 thocauqnneEJ 3nj 
:l eanliness of ~he bu1l1i~J. 

'Ir . Sapp testified that once evecy ':IOnth defendants -.,ou l d 
use the bus •o pi~k up food ,upplies, c~stodian suoplies 1nd 
paper supplies. 

Ra le Conlee testified he wor<ed f~c defendant employ,c foe 
four years but left them ln 1978. 1c. Conl,e st1ted he was the 
s~cond day man and that cls i mant was heaJ custodi1n. ~c. ~onlee 
1ndicated that the t wo of them hsd 111 the woe~ they could 
handle. ~r. Conlee testified that clai~ant Jas l gaod worker, a 
~ood msn and diJ not compls1n. 'Ir. Conlee stated: 

o. wece you aware of some changes th1t wece going 
t o be made in the way the ma1ntenanc 0 was done at 
the school before you le t t? 

, . t d idn 't--I knew when they cut oc closed the 
elementary schoo l and I didn't have a job no moce, 
1 knew--1 didn ' t know what their pl3ns was. l knew 
one man couldn't take C3 r e of it. 

.... 
o. You ace familiar w1th the responsibilities of 
Rsymond Hemm as far as J1stcict maint•nance superv&soc; 
ls thst correct? 

~. Right. 

Q. And you wece familiar wlth hlS responsibilities? 

-' · Right. 

Q. ,nd you were 1wace th1t you~ cespons1bilit1es 
~1ght be lessened becsuse ~he ele'!lent,c/ oulldtn~ 
w,s going to b~ closed? ,nd the ~c~1le units w•r• 
1olng to be remov•d~ 

,\ . Riqht. 

J. Let 'lie 'ISk /OU thlS 1ue;itlon, ~r. Conlee: If 
R,ymond tlemm no longer had to do his dlstcict 
nainten3nce ce.ponslb1lities, do ,au h1v'! ,n 
opinion as to whether or not •h~t would boa f11c 
ex~nange foe .>icklng up the respons\bilit1es th\t 
Jould have been left to be done by you~self with 
tho deletion of these other ouildings? 

I\. ;~P.11. th~ce--oh •• don't ""O'J. The school i,; 
old, ,nd Lt was--there ,as Just 'IIOCe thar, one m~n 354 



could handle .iith the mowing a r.J everything, :,nd 
getting the football fields ce3dy. Even tnough the 
elementary was closed and he c1~n•t have to go to 
the other centers. 

~. Still wasn't a falc trade, Ln /OJr op1nion? 

~. ~ot to ~y knowledge, nc. 

Q. 011 you ma-e that con~lu3ion her~ ~oda / in 
court or did /OU make that at some eacl1ec time oc 
when did you arrive at that conclusion? 

A. When I left in '78 I had to work until the 
middle of June because I had two weeks vacation 
r.oming . We ace redoing some floors j c wn by the 
janitor's room. And l told Raynonc when I left, I 
said, "Raymond, one man cannot handl e this.• 

Q. Did Ray,no~d respond? 

A. He just kind of shoo~ his head. 

·•c. Conlee stated that some j obs cequice1 t wo men and he 
alwavs ,elped cl,lmant load the commodities. 

~dith Hemm testified that she has been mJcc1ed to claimant 
foe 28 years and has had no outside employment since her ~arYiage. 
~rs. He!lllll indicated that in 1979 they mowed two cemeteries. Mes. 
Hemm stated: 

~- (By ~, . Watkin3) ~hen lid you fi:3t notice 1 
change 1n your husband's ability to work? Do you 
recall? 

~. I think in September h0 seeT.1d--lftec that 
accident at the school when he was unhH1oi11g the 
file cabinets, from then hc--,e Just ~ept gett i ,g 
tireder and tireder. 

~- What year was that? 

~- 1979. 

o. Did you see a doctor foe the file cabinet 
inJury that you ace tal~ing 1bc ut? 

~e ~ont to an osteopat, or a c~i ropcactor. 

o. Rad he had any problems .i1 , h ,as physical or 
mental health prior to Septe~bec o f 197? that / OU 
are aware of? 

Mes. Henuu disclosed that cl1luant appeac?d exhausted and had 
tc?uble staying awake. ~rs. Hemm Lo1icat1d this proolem Jith 
•xhsustion had continued. 

~rJ. Hemm testified that t , e 1Jy =l1 i ~ant 1°ft the school he 
came home indicating he was si ck and w•nt to bed. ~cs. He~m 
ststed that since the incident ln ~ovember of 1979 c laimant's 
memory beca~e worse and was unable to re,embec :eleohone numbers 
oc addresses wh ich he had previously had an 1biliti to remember . 
lies. Hemm indicated that claimant h3s been violent s couple of 
times si~ce his injicy. Mes. Hemm revealed that claimant has 
not been able to work because of nis chest 01ins and exhaustion. 
•~rs. Hemm testified that claimant's chest pains began in June of 
19~0 and l3ter indic ated that clJimant hJd chest co~pl,ints in 
1~ 7 ) and 1977. ~rs. Hemm disclosed that clai~ant has used a 
rotor tiller since leaving the school. 

Gerald Sennett testified he works for the vocstional re
habilitation agency foe the state of Iowa Jnd worked with 
clai~ant when he was enrolled at th• center fro~ January 10, 
1,01 to January 28, 1983 for a vocational evsluation. Mr. 
Bennett recommended claimant be involved in a homebound training 
? •ogc1m through Camp Sunnyside. ~,. Bennett could not recommend 
i:ompet1t1ve employment because of c lairaarit's anguiS,'l and need 
for ,ed1c :it1on. 

J3mes T. Worrell, M.D., test1f.ed live and by way of deposition. 
~r. iocrell ceves ! ed that ~e is~ gene c,l ?ra~t 1:innec snd has 
be.on c l11ma n:'s fa1ul •1 phys1c i.1n f, r ov-H t..,en t '/ yeics. Dr. ;;-,~r.,ll 
indicated tnat ~lllmlnt ' , healtn :n .1nged 1f:er oe1 ng h lt o, 'l 
: 1r .n ~arch of 19 ; ,. De. Worr •ll i:J t "~ : 

J . 011 you SPP ~ 1~ in~ !ti~e .1 r ound tov• ~~• r o! • -9 
tncn? 

\. Oh, yes, sur e . 

.... . . 
:\. ;;ell, ne felt ~ceat anxie t t •no ne •1s-- ne 
:o,pla1ned that h 0 wa3- - h1s ne cv~s Jere 3ett1 ng t o 
~ia and so on. Be 1lso siid thst ~~~n he : ll<~d 
.1bout turni ng the ~ey'I 111 t, 'lt . ot:, :hat h• :ud t:. 
1 1sked hia about Jhy t:~ 3.j it 1n1 h? ev1dentl~ . 
he ani the pr inc ipa l '\a d , l1t:l~ 1o~e t n i n1 ~o t ng 

on, and that day tne principal .iant~d him to m3ke 
out a time schedule as to ho~ much time he was 
spending wi th each job and write it all down foe 
the day. And this he considered an insult and too 
much. So he said rather than--he f,lt that he was 
JOing to do physic ll haem to the principal, or 
somebody in that lrea w3s going to be attack~d, so 
better than th3t h?. turned hi5 ~eys in. 

Q. what complaints Jas he tell1~g you Jhen he came 
to see you other than the anxiety that you mentioned? 

A. Well, he was having chest pains and sowe--and 
he was--he also had some stomach pains. 

Dr. Worrell testified that he saw cl3im3nt once l month 
since November 19, 1981. De. Worrell disclosed that cl3imant 
and his family mow grass lnd also do yard work foe him. Dr. norcell 
stated that he has seen claimant stop the riding mower and take 
nitroglycerin for chest pain. De. Worrell stated: 

Q. (By Mr. Watkins) After reviewing the meaical 
evidence that has been obtained since we last 
talked with you and based upon your further evaluations 
of Mr. Hemm, have you come to any medical conclusions 
about what is wrong w1th Mc. Hemm at this point in 
t ime? Has it changed since your last statement to 
us? 

A. No, not much change. 

Q. All right. What is your O?inion 35 far as Mc. Hemm's 
medical problems at this time? 

A. Well, he h1s 3ng1na pectocis, I think. 

Q. Has he got any other mental or physical problems 
thlt you ace a wa re? 

A. Well, his memory has been impaired, but improving. 

Q. All eight. Anything else? 

A. He continues to take his heart medicine. And 
he continues to uaP. t,e nitroglycerin . n1s ~oo1 
swings ace less radical and his genera! mental 
attitude has improved. 

~. :>,11 riqnt. 3ased on touc evaluations 1nd the 
reports of the other doctors , and based on what you 
just told me, Mr. Hemm is not degenec3ting in 3ny 
way? Getting worse? 

MR. RANSSEN: I would object to that question. 
I'm not sure what reports that Dr. Worrell is 
relying upon. I believe there is a conflict in the 
evidence whether there is a deterioration or uot. 
~ithout foundation as to what reports he is relying 
upon, I don't believe that the respone can have any 
substantive value. And it would be speculative. 
And it doesn't provide an opportunity foe the 
Defendants to object to what he is relying upon in 
expressing such an opinion. 

THE DEPUTY COMMISSIONER: Will be taken subJect 
to the objection. You may answer. 

MR. WATKINS: You may answer. 

THE WITNESS: Well, I would base my opinion on 
observation of the patient rather than too much on 
reports. The reports as far as I know ace not in 
39reement. I feel as far as I am personally 
concerned from my observation of Mc. Hemm that he 
is improving ment3lly ss far as memory 1s concerned. 
And as far as mood is concerned. Ris heart is-~the 
amount of medicine he is taking lnd the number of 
att•cks that he has had has not changed s great 
-:le,l. 

J . You have been his family phys1c ia~ for some 
tune; is that : orce .~? 

.:\ . Yes. 

'). All eight. 
talking about, 
first show Jp? 

'1hen d1j the ~ympt~ms Je 1ce 
the ?COble~s wear? tl l ~ ing ~bou t, 

.:\, The nental type of--

J. That proble2 lnd the he1rt ? t ob! ~m t n~t you 
spolte about? 

:,,. Aell, I think that t his a!l developed after he 
l ~ft t he s chool position. 

J. ~ell, 1ld t ne s~ ~enti l pr?ble ~s o r t he ner vousness 355 



l 
associated with the mental proble~ co!ll~ on after he 
left the job, on or before ne le ft the Jab? 

A. He was injured before he l .. ft the Job. And 3'!:. 
that time he was talking about that it was a--that 
Lt was a stressful kind of situation for him. Anj 
that was sometime before he resigned. 

Q. Has Mr. Hemm's conditior, 1~proved to the exte~t 
that he is able to go to work tod.:iy? 

~- I don't think he is employabl~. 

Q. Do you foresee in the future that he would be 
employable? 

A. !-lo, not 10 the 1m:ned 1ate future, 1£ ever. 

Q. (By Mr. Watkins) Or. Worrell, did you take a 
history from Raymond Hemm as far as the incidents 
we are talking about here tod1y? 

A. Yes. 

Q. Okay. Did ~r. Hemm relate to you any incidents 
that gave you a basis to form an opinion dS far as 
causation? 

A. Well, _as I recall, his st1tements were--~i~ht 
be sum.marized--t!iat he reac"ted -1 ?Oint wnere tt,c 
anxieties and the pressures of the Job ~er~ too 
great. And that he couldn't handle 311 of the 
pressures and all of the anxieties bec3use they 
se•?!lled to be mount111g a:11 getting gre:iter 111 o f 
the time. 

Q. Oid those pressures and anxieties that he 
related to you, in fact, cause the problems thlt h~ 
hls experienced? 

A. I think so. 

Dr. Worrell j1d riot agree .Jith :he psy:h1atr1sts ~hich 
~1agnosed claimant's problem 1s org~nic brltn syndrome, but felt 
tne stress from his Job got to hi~. or. Worrell opineJ :~at 
cla1~ant's angina is related to stress lS well as ht3 •~p1tre1 
memory. Dr. Wor~ 0 1 ind 1,=at?d he kn~·,; ::. 1 i~ant •,13s h1'.'l'lJ 
family problems around this time, but opined cnat claimant's 
work ,1as a contributing f1ctor. De. ~orrell ji1n't have an 
opinion of whether claimant's work was still causing his sy~ptoms . 

On cross-exa•inat1on, Dr • ...,orrell revealed he had no clinical 
note or recorj that injicated ct1imant had stress at work at the 
tlme he was hit by the car, but remembered tal~Lng about it when 
claimant was Ln the hospital. Or. Worrell stated he was aware 
·hat claimant's son had ~·•it school 3nd that this caused cl3lmant 
ac.Jt1 anxiety for which he was given m~jic3tton. ~latmlnt was 
referred to Iowa City for angina Ln June of 1980, but had been 
complaining of angina for 3 couple of months. Dr. Worrell 
revelled that claimant's angina complaints started after March 
of 1980. or. Worrell stated: 

Q. Has Mr. Hemm given you a history 3S to what 
brings on hLS angina complaints? 

A. ~ell, as I say, he works--he does some work on 
the lawn for us and somedays he can work hard all 
1ay and maybe take only one nitroglycerin. But the 
next day he may not be able to get out of bed to 
come back to work and may have to wait a day or so. 

Q. And you attribute these complaints as being 
precipitated by stress? 

A, well, .... ! think Lt's connected 3lso to physical 
exertion. 

Dr Worrell ,~vealed that 1nother son of claimant's w~s 
havi~~ oroblems for which he Aas 3ee1ni l osychL1t:ist . One of 
cll1~ant's sons wJS 3ssaulted. Jr. -lorc?ll st1te,j: 

J• Don't you think that the stress as 3 r~sult of 
the child who 1s se .. ing the ?S"fChLJ':.rist :111d w1s 
p\Jced at ~t. Ple3sant for 3 period of time 1s 
different than the str,sses that ~c. llemm previously 
had ~ith his ch1ljcen? 

l\. Well, this l5 '<ind of l dirficult tri1n'3 to s3y, 
yo3h or ney, too lZ f1c JS 1 1m conc'!rried . 

'2- Well, it ,1asn't very di.ff,cult f1r----

l\, It's a stressful 1ff1ir. 

'2, Well, 1t wasn't V"C'f ,liffic•Jlt for y~u to 
relate it to ~he stresse1 at school? 

A. Well, there ~as certainly a cause 1nd effect. 
We have a man who is functioning noc~al and all of 
a sujden, abnormal. 

Q. And you don't think these famil 1 stresses 
contributed----

A. Certainly they :ontrtout'!. 
contribute, I can't tell you. 

How much the'/ 
I don't i<now. 

A. (sic) ',,lell, isn't it also t:ue :hat "JO.J jon' t 
know ~ow ~uch the stresses at school ~ontributed 
either? 

Q. (s1cl. Other than he was functi:>ning nor<:1ally up 
to the time he wal<ed out of the s~hool 1nd from 
there on, it has been a chaotic th1n1 ever si:1c1. 

Q. Isn't it possible that the stresses from tne 
family was the straw that broke the camel's back? 

~. Certainly, but it's a su~ total. 

Q. Wasn't he functioning 311 right before th3t 
time1 

A. Yes. 

Q. Until these family stresses came 1bout? 

~- Re had fa~ily stcesses before that time. 

'2, Tho~e f:11:nily stresses were dif:erent th;in ~he 
ones thlt he ,1as experiencing about that time nr 
3fter that time: iran't they? 

A. Well, they were differen: :y~es. 

Q. What stresses Jid he h.:iJe before 1)78 from n1s 
family as far as involve~ent with the police or 
school administration off1c1als? 

A. I don't know . I only kn;:,.., l)f t.1~ 11edical 
proble!lls which he had nu:n~ers o:. 

1r. ~ocrell indicated that it w~s Jeter111nd tha: :laimant 
haJ an acute duodenal ulcec. or. ~orrall :eve3:ed t~at claimant 
was given tranquilizers, but nothir11 J?S ;iven to :laimant for a 
"teart condition bec1use claimant ~3j a no~~al electrocardiogram. 

Dr . Worrell stated: 

Q. (BY MR. ~ATKI~Sl Do you have 1n opinion a~ to 
the cause of the condition Mr. Hem!ll--the ?hysical 
condition and ~ental condition ~r. Hemn ..,as ~n in 
November of '73 based on a re1sonable de~cee of 
medical certainty; .Jhlt ~as the =aas~? 

A. Well, his a11~1°ty is due entirelt to the stress 
of the empl;:,yment. 

Q. Were there other stresses that you were awar9 
of during this time that ~r. Her.1111 w1s unjer other 
than job stresses? 

~- well, his family, of course, was gi~ing some 
difficulties at ~ar1ous times. The boys give him 3 
lot of worry. He alJays--after he got this :ranquilizer 
I first thought this was maybe the result of 
tranquilizers, but he had an unusually good memory, 
but he could remember anything--well, for instance. he 
told me that in the area in which we was born that 
he knew all the roads. ~e got over there and got 
lost. I thought, well, thLS LS just fr;:,m the 
tranquilizer. Out we did try it witho~t and it 
didn't make any differen:e. It ,1as not 3ue to the 
tranquilizers. He also could ce!llembec phone 
numbers very well, and he couldn't r 0 ~em~ec any 
phor1e numbers. For 3while he ~as really lost -nd 
confused. 

Dr. Worrell ~isclos~1 chat ·lai11ant h.:is been ex~eciencing 
3ng1na pectO'lS an1 opin~d that ;tress, 11~nt1l stress, anger, 
physical act1v1ty ..;:aus<?d claimant's .1119101. In his Jeposi:ion 
~orrell opined that cla1m1nt's ;ond1t ion 1as been getting worse, 
but ,1so indicated cl11mant 11adc 'lO "Lmplaint ot chest p~in 
prior to ~ove~bec of 1979. 

Dr. Wocr 0 ll caus1 lly connq:ts cl11m1:1t's ch~st pain ~1th th~ 
stresj lt school, but stat 0 u: 

.a. \~ell, the only con ... luSi;.)I), of COHS<?, LS ~h~t 
he never had it oefoce, 1~~ :11med~3tely, qu1:kly 
att~r all thLS thing occurr~d, he be1an o~v1,g it. 
~ow, wheth~r tnat i~ :he exact :auda of it would 
be--you can't say that. ~e n•ver--he nev~, nad an 
3ngio before this. 
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background as to what the cause is then? 

A. All I can say is that this aggravated it. The 
cause is obscure on most angios. 

Dr. Worrell opined that claimant is totally disabled . 

On cross-examination, Dr. Worrell reve3led that the records 
t brought with him did not include any clinical records and 
tit he would not be able to tell when he last saw claimant 
g Lor to November of 1979. 

or. Wor r ell stated: 

Q. Even though you say there is no way of finding 
a definite cause for Mr. Hemm's angina as you just 
told Mr. Hanssen, do you have an opinion as to what 
the cause of that angina is or at least sort of 
that cause? 

A. You can't say yes and no about that . It's kind 
of a thing which occurs and is related to stress. 
It's also related to physical activity. It's 
related to restricted coronary arteries . So that 
it's--it's not a yes and no kind of term. 

In his report of May 22 , 1980, Dr . Worrell stated: 

I'm writing in response to your letters of February 
15, and ~arch 28, 1980, requesting a medical report 
=overing the injuries Raymond Hemm received while 
an employee of the Van Suren Community School 
System. 

I have been Mr . Hemm's physician for many years. 
Prior to 1979 he had not been the subject of any 
medical problems out of the ordinary. 

In march (sic] of 1979, I saw ~r . Hemm for the 
treatment of injuries he received when he was run 
over by a car. The accident occured (sic) while ~r. 
Hemm was returning from the post office with the 
mail for the school as he normally did each day. 
Mr. Remm was pushing a mail cart when he was struck 
by the car. As a result of this accident ~r. Hemm 
was hospitalized for sevP.ral days. I have enclosed 
copies of the dischar3e summary that cover this 
accident. 
It was while ~r. Hemm was hospitalized for the 
March injury that he first mentioned that he was 
feeling pr essure from his job responsibilities. As 
you can see there is no notation of any nervous 
disorder on the report I filled out at that time. 
However, I do remember Raymond first complaining 
about it then . The patient related to me that he 
had requested less job responsibility but that he 
cou ld handle th e load that had been 3iven to him 
and this was what was getting to him. 

I did not see ~r. Hemm again until N-0vember of 1979. 
Mr . Hemm came in s~on after he resigned his job at 
the school . He was very upset and complained that 
his nerves had gotten the best of him. The patient 
told me that he had to get out of the school before 
he did some physical damaie to his superiors. The 
main person Raymond felt responsible for his stress 
was the principal of the school. 

l 

I have been treating Mr . Hemm for his nervous 
disorder since November of 1979. Mr. Hemm is not 
progressing as well as I expected he would in the 
beginning . The patient has developed an acute 
duodenal ulcer that is probably the result of the 
stress he suffered on the job, and the stress he 
has suffered since l osing the job . This ulcer has 
slowed the patient's recuperation. I have done 
x-cays of the stomach and confirmed this ulcer. 
The latest x-c3y was taken on March 31, 1980. I 
have attached a copy of thi3 x-ray report. l 

l 
The patl.ent has also cor--,pla1ncd of chest oains. 
This started in the latter ?art of ~arch i980 . In 
April an ekg was administered and the results ~ere 
normal. These pains may be relate~ to the stress 
Raymond is undergo ing, regardless of the negative 
test results. 

As I stated above I have ~nown Raymond foe many 
years, and I have never before seen him exhibit a 
belligerent type of attitude that he has toward 
this incident. 

The patient has recently been complaining 
toss. This could be a side 3ffect of the 
is taking to treat his nec~ous disorder. 
?resently on Tranzine 7.5 mg. 
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In addition to treating the r1ecvous disorder, 
treating the ulcer with diet and ~ed ication. 
medication for the ulcer is Tagamith . 

I am 
The 

Mr. Hemm has been severely disabled both functionally 
and industrially since the time of the accident. 
In my opiniQn Mc. Hemm was not ca93bl~ of doing 
anything during the first two months follow.rig the 
November incident. Since :hat time, he has been 
able to do some work. In fact, lia does do so.,1e 
work around the house, but at most can woe ~ a half 
a day, and then gets so shook up that it is impossible 
for him to continue . In addition to the nervous 
disorder delaying Mr. Hemm's return to woe~ he's 
orobably unemployable due to the ulcer I am now 
treating . All these elements have combined :o ma~e 
it impossible foe Mc . Hemm to stay with a job for 
any length of time. 

It is my opinion that Mr. Hemm is still in the 
healing state. Although he is progressing, it 
would be impossible for me to state if and when he 
will r eturn to normal at this time. Mc. Hemm has 
always been a hard worker since I have known him 
and I believe he would return to work if he was 
capable. At this time he is just not able. 

Dr. Worrell stated the following in his report of February 
18, 1983: 

Raymond Hemm has been in Des Moines at the Sta t e 
1ehabilitation Center where they determined that 
about all that Raymond is capable of doing is a 
homeb0und workshop making small objects out of wood. 
While he was there, on January 21 ~e had severe 
angina which incapacitated him _for two d~ys which · 
was relieved by bed rest and N1tro~lyc~,1~ . 

I saw him on February 17. ije ha1 been incapacitated 
for fou r days with severe chest pain, and 3Jain 
taking Nitroglycerin at frequent intervals. This 
man has very severe angina which limits his activities. 
He will start working on this home bound (sic] 
wockshoo in hopes he can be pdrtially able to 
support.his family. Raymond's hearc condi tiori is 
getting WOCSP.. 

Donald D. 9cown, M.D., who t2stifie:i ~y way of deposition, 
in~1c3:ed that i,~ is 3 cardiologist on the staff at the Ur11versity 
of Iowa Hospitals and first saw claimant on June 26, 1980. De. 
Brown stated: 

Q. What was that history? 

A. In brief -- and I woul d like to quote from my 
own record -- "A difficult historian. Two discomforts: 
Number one, a sternal coming on with woc~ing too . 
hard, five co fifteen minutes in durat~on, apparently 
relieved by rest, and duplicated on a cecen~ 
treadmill test. Number two, ~iscomf~ct c~m1ng on 
while driving with his arms lifted, in which case 
he develops a 'surging, throbbing ice p~ck dis~om~oct' 
in about the same areas as the first pain, radiating 
to the right neck and supecim~osed on top of a 
constant pain described as pain number one. In 
addition, he has noted headaches, blurred vision 
and diffuse numbness and tingling." That was the 
story I obtained from him . 

De. Brown testified that cathecterization showed 30 percent 
nacrowings . Dr. Brown stated: 

Q. What was that diagnosis? 

A. Very vague. We discharged him with the di~gnosis 
of atypical chest pain, leaving open the guest 7on 
whether or not any of the discomfort that .he might 
have had might be ,elated to these nacrowings seen 
in that single artery . 

arown next saw claimant on J3nuary 4 , 1982 and stated: 

Q. ~hat was the history that fOU received at that 
ti~e from Mr. ~emm? 

A. He again described t#o t y9es o f chest ji~comfort, 
and I would like to read exactly what I cbt,ined 
from the history at that time. ~The first typ~ he 
describes as a corset or cinch ~i~e sque~zing_ like 
a tight belt' wrapping around him from his Ax1lla 
to the center of the chest. He desccibes the 
squeezing sensation as lasting fcom two to.five 
~inutes , occasionally up to sight to ten ~1nutes. 
He states it's no ~ore li~ely to occur with act1vity 
than it is at any other ti~e. He describes a 
second tyoe of discomfort. This he describ~s as a 
'1iscomfo~t beginn1ng in t h9 stec,Jm and radlat1n3 
to the right side o: ~her : ~ and oc=asional~y ~own 357 



the right arm. It also radiates to tne right side 
of the head, and the left side of the head 1s wherQ 
the discomfort is described JS headache'. He · · 
describes his headaches as always being present 
with this discomfort, being b1-temporll and pounding 
1n character associated with pressure oehind the 
eyeball. He describes the sharp 'discomfort in the 
sternum and eight side of the neck' as a 'stabbing 
or knife like' sensation, recurrent, and each sharp 
thrust lasting a second or so. There is some 
increased sharpness with deep breath~. The headache 
and the sharp p~in are sometimes associated with 
blurred vision but not with flas~ing scotoma, 
s7c-o-t-o-m-a. He states that this sharp pain is 
~is most common type of discomfort and is the one 
t~at i~ most frequent and is the one he cons1ders 
disabling. The sharp discomfort is not distinctly 
related to activity. It is usu3lly about thirty 
minu tes in duration, but in August of 1980, it 
lasted almost constantly 24 hours a day for four 
days. It was because of this discomfort that he 
w~s begun back o~ Inderal. T~ere was no squeezing 
discomfort associated with this at that time. He 
feels that these j1scomforts have been bette r since 
he started on the Inderal. He also mentions that 
if he takes Nitroglycerin, he notes some relief 
aftar seven to eight minutes, and then he fee ls 
that this sharp discomfort is gone after the second 
Nitroglycerin. 

. Dr. Brown ga~e cllimant a physical examination and noted no 
s1gnif1cant findings r~l ated to ~is chest oain. Dr. Brown 
revealed that claimant never cold ~im he r;lat1j the chest pain 
to times ~hen he was emotionally upset. Dr. Brown stated: 

1. Do you have an opin i on, w1th1n a reasonable 
degree of medical certainty, wnether the event in 
~ovembec of 1979 is causally connected in any way 
to the chest complaints made by~, . He~m when vou 
e~am1ned him in June of 1980 and January of 1982? 

A. From the cardiovasc~lar standpoint •nd a 
cardiologist's point of view, r cannot see now that 
one particular incident has dny relationship to his 
modest and most equivocal--equivocally significant 
coronary disease, nor to the chest com,laints that 
ne cur~ently told me about in •q2 or ~escc1bed to 
me 1:-i 198/J. 

Q. ihat is the basis for you e~pressing that 
opinion? 

A. Well, it's taken in two plrts. Number one, 
that if you wanted to say that the nacrcw1ngs that 
he has in his heart are related to that one single 
moment of stress, that there would be almost no 
scientific basis for such a feeli ~1. ~he coronary 
lesions, which ace very modest to begin .~lth aric! 
it's very hard to believe have ~uc~ to do with 
anything, do not -- did not develop thee~ just 
overnight and certainly not from stress that 
developed on one day or one occasion, six months 
prior to the find~ng of these lesions. Number two, 
the cu rrent discomforts that he is having, whatever 
they may be due to, even if l would concede, which 
I cannot prove and don't frankly think is true, 
were related to his heart, don't correlate with 
anything that I can scientifically feel would be 
myocardial ischemia or cardiac pain. In otnec 
words, as pointed out, this man Cln do a treadmill 
test and it takes -- if he gets any of the dis
comforts, it takes an incredible effort, if you 
look at his treadmill, in order to being anything 
out. You have to really stress his heart to bring 
out anything. He doesn't tend to get any sort of 
chest discomfort that's related consistently either 
to activity or to times of emotional stress, which 
would produce the s1me Jmount of heart rate, blood 
pressu re changes or coronary vascular changes, so r 
find it very hard to, ~umber one, relate h is c~est 
discomfort to a cardiac cause in the first place. 
! think that's very equivoc1l. Number ~wo, ~ven if 
they were, I cannot see how they would be oossi~lv 
cellted physiologically to th1c evor1t ir, ~ b~lle~e. 
November of '79. 

Or. Grown r~ve1le~ th1t he coulJ not 3Jree .,ith Or. rlorcell 
in th"t 311 he could f1nd was atypical .:!le;t pain .,hich he -:011ld 
not :onclude was agina. Dr. Brown 3tated he wasn't sue~ wha~ 
.,as ·ausing claimant's chest pain, but also under ~Ue$tioning 
from claimant's attorney revealed that claimant's symptoms were 
n?t typical of the symptoms that aomeone with a ~ard1ac problem 
would complain of. Dr. Brown st~ted: 

Q. The other diagnosis in your J1nu3ry l~. ~382 
letter to or. ~orrall of mild org3nic brain S?ndrome 
.,1th 1solJtAd 0 ~plos1,~ disor1er, major depc~saive 
disorder by history, and is cona1atent with acute 

rheumatic fever in childhood with no definite 
evidence of residual -- those are not your diagnoses? 

A. That was a diagnosis based on other assessments 
made by people in the Department of ?sychiatcy and 
Behavior. 

Or. Brown opined that claimant has no disability from a 
cardiovascular standpoint, Or. Brown revealed that he had 
claimant seen by neurology for wnat Dr. Brown thought were 
migraine attacks, which later confirmed ~i; impression that he 
had vascular headaches. Or. Brown disclosed tbat claimant was 
started on the drugs Inderal and Ergomar for those headaches, 
not because of any cardiac problem. 

In a report dated July 2, 1980, Dr. 9rown opined that 
claimant's chest pain was not of cardiac origin. 

Conrad Swartz, M.O., who testified by way of deposition, 
stated he specilizes in psychiatry and first saw claimant on 
November 10, 1980 and supervised claimant's inpatient care at 
the University of Iowa Hospitals. Dr. Swartz stated: 

o. Well, do you thin~ Mr. Re11\111 actually had a 
memory loss, actually was nervous and actually had 
the other symptoms he was compl3in1ng of? 

A. Mr. Hemm was very upset about his environment, 
having lost his job. His concencr3tion was impaired. 
In an ordinary sense, person to person, there was 
no memory problem that we could see, even person to 
physician. To an ordinary ~xam by a ?SYChLatcist, 
he seemed to be in full co~mand of his mental 
faculties. 

.... 
~- Wh 3 t was the treatment that you administred 
when you saw~~. Hemm in November, 1980? 

A. we put him on a weight reduction diet becaus7 
he was overweight and this would make th~ngs easier 
for his heart. We gave him some supportive psychotherapy. 
We determined to continue particular medications 
that he was taking, which were Inderal and Valium 
,nd Nitroglycerin. We sent the patient up to have 
an electcoencepha logr1m and the neuropsychological 
:esting that we mentioned in connection with that 
~osoitalization, which was actually done at the end 
of December, and the spinal tap which he had in 
January. There was no specific drug that was 
appropriate to his mental problem. 

Q. Was Raymond Hemm di3abled when you were seeing 
him in November of '80? 

A. From a psychiatric perspective, we felt that he 
was not disabled in terms of there was no presence 
of psychosis or neurosis or disabling organic brain 
syndr ome. We felt that he was very upset, but that 
if his emotional maladjustment could oe resolved, 
he would be able to return to work and we encouraged 
him to be active. 

De. Swartz indicated that claimant's anger aggravated his 
brain problem to a point that he had impaired concentration and 
that claimant was not in any mood to work. Dr. Swartz testified 
that claimant has had organic brain syndrome foe a long time. 

Or. Swartz opined that claimant was not as able to cope with 
new circumstances as people without organic brain syndrome. Cr. Swartz 
disclosed that claimant's complaint of memory loss was not 
entirely consistent with what they observed. Dr. Swartz disclosed 
that testing done in September of 1981 Lndicated that claimant's 
condition had not had any further deterioration. Dr. Swartz's 
diagnosis remained organic brain syndrome. Dr. Swartz stated: 

J• In your opinion, is Mr. Hemm psychologically 
able to go bac~ to work today? 

A. I ~aven': seen h1~ today. 

). hS of the last ti~e you saw hi~? 

-· As of the last time r sa~ him, I believe th3t 
he's not ready to 10 ~1ck to woe~ and not able to 
go back to work. 

J. Do you have any idea how long :his condition 
~ill remain such that he would not oe sDle to iO 
bacK to work? 

;,.. From a mental standpoint, I beli'!ve that he is 
~ot able to go back to work until he no longer 
feels offended, until he 1s no long~r so angry. 358 



Q. Well, because of Mr . Hemm's organic brain 
syndrome, was he subject to being overstressed in 
the past? 

A. Theoretically, he was more sensitive than most 
other people to stresses that put important -- that 
require important mental attention. Apparently he 
had not encountered enough of these stresses to run 
into problems until the months ?Cior to his quitting 
the job . 

On cross-examination, Dr. Swartz revealed that a person's 
1emory is not in the par t of the b rain affected by claimant's 
1rganic brain s yndrome. Dr. Swartz stated: 

Q. I think you've indicated that when he was 
discha rged in November of 1980 you did not consider 
him to be psychiatrically disabled? 

h. Not psychiatrically disabled . That is to say, 
he did not have a psychosis or a neurosis or an 
organic brain synd r ome that is disabling . Psychologically 
there is another perspective on the matter, as I 
see it. 

Q. And at the time you saw him in November of 
1980, that anger had been p r ecipitated by the 
conflict between the principal and the son concerning 
the use of some cigarettes? Was that --

A. That's right. Of course, that anger was far 
out of proportion to what actually took place and 
it was, in essence, an opportunity for Mr. Hemm's 
more deep-seated anger to break out. 

The clinical notes of November l9ao pr e pared by Dr. Swartz 
ita te: 

This 52 year old white male was referred by Dr. Worrall 
(sic) from Keosauqua to our outpatient clinic ~ho 
referred the patient for admission . 

This admission was precipitated by an explosive 
reaction wnich this patient had to apparent dis
crimination by his son's school principal against 
his son. Reportedly the patient's son had been 
smoking an unknown cigarrete [sic) off the school 
1rounds with half a dozen of his school mates. He 
was reportedly vbserved doing this by the principal 
and then suspended from school for 11 weeks while 
the other boys had been suspended for 2 weeks. The 
patient became very ang r y and he took a baseball 
bat and rode off to find the principal: meanwhile 
apparently the pa~ient's wife called the sheriff 
who intercepted the patient before any battery was 
done. 

This is one of a number of emotional uosets associated 
with relationship between this patient~ and that 
principal who had once been his job supervisor. It 
was because of interactions with this prlncipal 
that Mr. Hemm lost his job. Following losing his 
Job he became nervous, tremulous, apathetic, had 
suicidal thoughts, was lethargic, motor retarded, 
confused, and insomniac. He gained 30 lbs. and had 
a loss of libido. This lasted for about 6 months 
and it was about that time when it was ending that 
he was admitted here. At the time he was admitted 
here there was no definitive psychiatric diagnosis 
made apparently. He also was evaluated in cardiology 
for troublesome angina and episodes of ventricular 
tachycardia. He underwent a cardiac catheterization 
which disclosed a 30 to soi lesion of one coronary 
artery. The CT scan showed prominent ventricles. 
Cardiology chose to continue Inderal which had been 
started by the patient's family 1octor at a dose of 
10 mg q.i.d. 

The patient describes that actually the chest pain 
is a major difficulty in his life and that the 
Inderal relieves it substantially but not totally. 

T~e patient describes that ~e has always been the 
sor t of person that helps out ot~er people and that 
he has never lost his temper 3t :iny ot~er person 
but this principal. 

::>1agnoses: 

Isolated explosive disorder 
~ajor depressive disorder by history 
Angina pectoris of unknown eticlog7, presumably 
spasmotic in origin although this ~as not been 
documented and there have been normal EKGs while 
the patient has experienced chest ~ain. 
Headaches in remission with Inderai. 

Plan 3nd Recommendations: 

The patient also complained of memory problems 
which we did not observe but we will do memory 
testing, we will consider increasing the Inderal, 
relaxation therapy. Pulmonary function testing 
will be necessary before increasing the Inder3l. 

In his report of December 24, 1980 Dr. Swartz stated: 

In response to your letter of December 12 and 'fOUr 
letter of December 19 I am writing regarding Mr. Raymor1d 
L. Hemm. 

We understand that Mr . Hemm became explosively 
ang ry at a school principal regarding aledged [sic) 
maltreatment of Mr. Hemm's son. We understand that 
this is one of a number of emotional upsets generated 
by that principal in his relationships with Mr. Hemm. 
~r. Hemm reported that this principal had lead to 
the loss of Mr . Hemm's job and that following this 
job he became nervous, tremulous, apathetic, had 
suicidal thoughts, was lethargic, motor retarded, 
confused and insomniac. He claimed that he had 
gained 30 pounds and had a loss of libi1o which 
lasted for about 6 months. He also complained of 
memory problems. 

Psychological test ing revealed e xceptionally poor 
scores on the Porteus Maze test which indicated 
likely organic brain damage in the frontal lobes. 
A word recognition test also indicated only minimal 
reading skills . There was no deterioration in 
cognitive tests since previous testing 5 month~ 
before. 

~ spinal tap was attempted but was not successful 
because of ~r. Hemm's lar1 e girth . In the Electro
encephalogram that was scheduled I note that a 
computed Tomogram of the head in June of 1980 
showed mild prominence of the ventricular system 
but nothing else. A neurology r.onsultation has 
been scheduled for December 30, 1980. 

Ou r diagnoses are 1) isolated explosive disorder, 
2) organic brain syndrome with frontal lobe mal
functioning probable . This is consistent with 
development of the explosive episode. 3) ~ajor 
depressive disorder by history, currently there is 
r10 depression. 4) History of angina p~ctoris and 
obesity. 
We recommended that the patient go on a weight 
reducing 1iet. He was discharged on inderal (for 
his heart) valium, 5 mg/day and nitroglycerin as 
needed. I note that discharge was performed 
because of the patient's insistence that he must 
leave. It was our medical advice that the patient 
remain here for his EEG and neurology consultation 
and for the proper completion of a S?lnal tap, but 
he insisted on leaving anyway. 

At this time, the cause for his frontal lobe 
syndrome is unknown and undetermined. The EEG and 
spinal tap are necessary, and neurology may feel 
that additional tests are called for . I cannot 
estimate a prognosis at this time becausa of the 
lack of a definitive diagnosis regarding this 
organic condition. 

I can assure you, however, that Mr . Hemm is suffering 
from an illness. Hopefully, after December 30, 
1980 and the EEG we will have additional information 
regarding his prognosis. 

Dr. Swartz, on July 9, 1981, in response to a letter written by 
claimant 's attorney stated something was organically wrong with 
claimant's brain . Dr. Swartz wen t on to say: 

My medical perspective on this case :it this time 1s 
that Mr. Hemm occasionally has some ~1ld difficulties 
in memory and understanding. These lead him to 
feel anxious and sometimes to behave in an agitated 
manner . It is possible that he can no longer cope 
as calmly as he ~sed to because of an organic brain 
problem. 

I~ retrospect it seems must (sic) appropriate to 
say that ~r. Hemm Has not normally capable of 
adjustment to potentially tense situations of 
change, as with the cnan~e in the school administration 
a couple of years ago. ~r. Hemm is at least 
subjective!y aware of his difficulties and inteliectual 
limitations, and he feels l certain tenc~ric7 
towards being intimidated if not thr~atened by 
others. In other weeds ~c. Hemm app~3rS ta nav~ 
some difftculty formul3ting a reasonab.e :ourse of 
action under stressful circumstances. 

My diagnosti c impressions at this point ace: ll 
Iso lated Explosive Jlsorder, secondary to organic 359 



brain syndrome, 2) Organic brain syndrome, either 
a stable lesion or a degenerative illness. 

It is also my impression that ~r. Remm is handicapped. 
It seems that he should ~e employable 1n jobs wher e 
intellectual stresses are minimal. 

~mong the stresses in ~r. He~m•s life is the 
continuing problem of lit1gat1on and compensation 
and I have no doubt that 1t is causing ~r. Hemm 
substantial strain. In sum, I 3m saying that 1r. 
Hemm 4oes not have just compensation neurosis but 
that the evidence is that he has some organic brain 
disease which limits his ability to cope, and which 
I expect will continue even after the litigation 
and compensation questions are concluded. I do not 
know if Mr. Hemm's current level; of ab1l1ties will 
deteriorate but this also i3 a possib1l1ty. 

In his letter to clai~ant's attorney dated September 24 , 
1981, Dr. Swartz stated: 

In sum, we appear to have a patient who has a 
stable brain condition that he is likely to have 
had for many years. With this stable condition, he 
had been getting along quite 3dequately in his Job 
until the nature of his Job and the administration 
of it changed. Under this new environment and new 
circumstances, Mr. Hemm appar~ntly did not do so 
well, I understand. It is my professional judgment 
that he did not do so well as formerly, not because 
of himself, but because of additional stresse~ 3nd 
demands which had been place1 on him tha~ he ha~ 
not had formerly. 

In retrospect, Mr. Hemm has alw3ys ~ee~ somewhat 
handicapped. He was able to do his job 1n a 
satisfactory manner, howe~er, until he was asked to 
do what he was unable to do. This left him frustrated 
and demoralized . 

It still seems that Mr. Hemm has the potentiality 
of being employable in johs where intellectual 
stresses are minimal. The stress on ~r. uemm's 
life from the continuing problems of litigation and 
compensation are, no doubt, causing him substantial 
strain and it is, indeed, possible that he will not 
be able to cope well in a new job environment until 
t~ese problems are resolved. 

In a progress note on October 14, 1981, Dr. Swartz stated: 

I understand that with the particular circumstances 
that have occurred concerning his leaving the job 
that he had had, he felt that he was being taken 
advantage of and that he was owed a certain amount 
of sick leave and other considerations. As I noted 
previously, ~r. Hemm appears to have ?n organic 
orain condition which affects his ability to ad1pt 
to changes and to manage abstract ideas. This 
organic condition might ~lso predispose him to be 
more emotional than most people when he is frustrated. 

tn his perception of having been taken advantage 
of, Mr. Hemm 1s extremely upset. As ~r. ~emm feels 
it, this situation has some simillrities to rape 
and Mr. Remm 1s unlikely , in my opinion, to adjust 
to the situation and be employable again unless and 
until he feols that he has no longer been taken 
advanta~e of. 

As I see it, Mr. Hemm would be much more likely to 
work again if he were given some financial compen
sation for his trouble and an apology from the 
people who misunderstood him. 

Michael J. Taylor, M.D., who testified by way of deposition, 
indicated he specializes in psychiatry snd evaluated claimant on 
June ll, 1981. or. Taylor cevealed that he had claimant seen by 
Edmund e. Nadolny, Ph.D., who administered claimant a battery of 
:esting and concluded that claimant had organic brain syndrome 
rather than 1epression. or. Tayloe again interviewed claimant 
on J1nuary 13, 1981 and came up with the diagnosis of chronic 
organic brain syndrome. or. Taylor stated: 

Q Could you describe foe me and ~efir1e for me an 
organic brain syndrome as 1efined in the nature of 
it? 

A. An organic brain syndrome is 3 mental disorjer 
which is caused by a chan1e in the actJal structure 
of the centr~l nervous s1stem, either 3n abnormality 
in the way the cells functior1 or physical damage to 
1 portion of the brain. rt means that thee~ is 
evidence of physical damage to the central nervous 
system. 

Or. rriylor 1isclosed that th~ le<:t 111-:i, abnor'llal CT scans and 
his tory indicated organic braln syndcom~. ~r. Taylor testified 

that it was inconceivable claimant's orqanic brain syndrome 
could be caused by the environmental factors surrounding his 
employment. Dr. Taylor stated that h~ad trauma oc toxins could 
cause organic brain syndrome. Dr. Taylor stated: 

Q. Initially, when he was eval~ated at the Universi~y 
of Iowa Hospitals, there was a jiagnosis of Comren
sation Neurosis. I believe tne records at the 
University of Iowa Hospitals indicate that the last 
time that he was seen there that that diagnosis was 
no longer the primary diagnosis. Is there an 
explanation foe that? 

A. Yes, I think so. Or. Schwartz who is no longer 
with the University, originally made the diagnosis 
of Compensation Neurosis. There ~as also a question 
at one point that Mr. Hemm might be suffering from 
a maJor depression. At that point and time the 
abnormalities and psychological testing were not as 
pronounced as became the case later. I think what 
has occurred is that we have had an opportunity to 
gather more information. Ris condition has further 
deteriorated so that the findings are more obvious. 
The CAr scan is more abnormal whereas earlier it 
was .not. His functioning on psychological testing 
has deteriorated. It's sort of like a person who 
presents himself with a cough and we do a chest 
X-ray. It may be at the time the first X-ray is 
taken that a lung cancer would be too small to show 
up. Then a year later or six months later the 
turnor has grown big enough that it's now obvious on 
~he X-ray. The doctors ~an look bac~ and say, 
•~ow, we can undecstanj why thi3 man is coughing 
and has lost weight." ~hereas there ~as no way to 
; 0 tec t it earlier. 

Q. The irritation and frustration that is ~?ted in 
the records, is that a sym9tom of an organic brain 
problem? 

A. Yes. 

Q. What about the explosi,eness that is also noted 
in the record? 

A. That is also a typical symptom of organic brain 
syndrome. Those symptoms can occur in other 
psychiatric 1llnesses. We have to put :he whol~ 
cllntca l picture togethgr. There is nochio~ 

inconsistent with the fact that he is irritable, 
has 3 low frustration tolerance and sometimes has 
temper outbursts. That is very consister1t with the 
diagnosis . 

or . Taylor opined that claimant's brain syndrome develo9ed 
four or five years ago and has graduallt 9ro~ressed s1nce that 
time. Dr . Taylor opined that claimant's cond1t1on will get 
worse without any stimuli . Or. Taylor indicated that job stres 
would have no effect on his symptoms. Or. Taylor stated that 
the cause of claimant's organic brain syndrome is unknown . or. 
Taylor opined that claimant is not capable of working. Dr. 
Taylor stated: 

Q. In your report to me dated August 25, 1981, you 
di3 discuss the possibility of a period of depression 
of being related to job stress. You also discussed 
the possibility of this period of depression being 
related to the organic brain syndrome. Do you have 
an opinion at this time as to whether that period 
of depression is related to the job stresses or is 
related to the organic brain syndrome? 

A. t think we have much clearer evidence now of 
the organic brain syndrome. I would say if there 
were a period of depression, that it would be 
primarily related to the organic brain syndrome, 
again, acknowledging that it is possible that the 
job stresses could have increased his level of 
discomfort. 

Q. If the job stresses did increase his level of 
discomfort, 1o the records support the termination 
of th3t discomfort in June of 1980? 

). That 1s the end of the de9ression th3t they 
found, is that correct? 

A. Yes. That is the end of what they and I 
happened to think was a depression. Early in the 
course of the illness in organic brain syndrome, it 
is not unusual to see this type of diagriosis only 
to clarify at a later point an1 ti'lle the more clear 
cut symptoms of the organic brain syndrome. 

Ins report dated January 13, 1983, De. Taylor stated: 

I 
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Based on all the information currently available to 
me, it appears that there has been no essent1al 
change in Hr. Hemm's condition. It cont1nues to be 
my opinion that ~r. Hemm is suffering from an 
Organic Brain Syndrome and that the etiology of 
this is unclear. It continues to be my opinio~ 
that there is absolutely no causal rel3t1or1ship 
between Mr. Hemm's current psychiatrlc difficulties 
and any job stresses that he may ,ave, in the past, 
experienced. 

In their report of June 17, 1983, Or. Stephen C. Olson, ~ . D. , 
and John Claney, M.D., stated: 

Your patient, Raymond Hemm, was evaluated in the 
Outpatient Psychiatry Clinic and in the Dept. of 
Behavioral Neurology 3t the request of Mr. Ron 
Watkins. We were asked to see Mr. Hemm to objectively 
evaluate possibili~y that he has suffered continued 
deterioration in his cognitive capacity since our 
last evaluation. ~,. Hemm was examined by Dr. Paul 
Eslinger of the Dept . of Behavioral Neurology and I 
quote from his report; 

"After comprehensive reexamination of Mr. 'lemm (who 
1s well known to us in five preview ev3luations), 
we find no neuropsychological evidence of deterioration 
in his cognitive memory, perceptual and linguistic 
capabilities. In fact, the minor deficiencies 
noted on our previous exam of rebruary 10, 1982 are 
almost all corrected. The only questionable 
finding today is mildly abnormal visual perceptive 
1iscrimination of unfamiliar faces , but thi~ 
performance has remained unchanged over the past 
three years. On interview with the patient and ,is 
wife, neither described deterioration 1n his 
social, personal, or cognitive ~apabiltties . They 
do note, however, his unreliable recall and his 
easy frustration and anxiety of tasks he cannot 
immediately resolve. 

Impression: No evidence of oetec1ocation in mental 
capacities. In fact, 1mpcovpment is evident in 
several tests." 

Although several evaluations here and elsewhere 
,ave failed to clearly define the nature of ~r. 9emm's 
condition, we can state with assurance that he 1s 
not -urcPntly suffering from a progressive deteriorating 

condition such ~s \lzhe1mer's disease. 

In a report to cla imant's attorney dated September 25, 1980, 
~afig Waziri, M.D., stated: 

Your client, Raymond Hemm, was admttt~d to our ward 
for evaluation of his mental cond 1t1on 3fter 3 

referral from the Outpatient Department by De. Remi 
Cadoret. ~,. Hemm gave a history of problems 
dating two tears prior to admission, with difficulties 
relative to his me~ory. About a year and a half 
prior to admission, he began to have difficulties 
at his JOb, when he felt too many respor.sibil1tles. 
were being piled on him without ade1~ate compensation. 
He experienced nervousness, irritab1l1ty, 1nsomn1a, 
weakness, shakiness, and despondency. rhese 
complaints were apparently exacerbated by an 
incident in which a car hit him while he Jas 
pushing the mail cart ~or the school Jhere he had 
wor \ed for many years. This episode which occurred 
in ~arch 1979 led to his hospit1lization under the 
c are of Dr. Worrell of Keosauqua. His problems 
with nervousness and depression continued and ~n 
November 1979 he quit his JOb summarily without 
prior notice or resignation and while hw (sic) as 
(s ic , quite 3ngry at the school adm1nistca~1on foe 
making too ~any jemands on him. 

In our hospital we obse rved ~r. nemm and fJund h1~ 
to be nervous and som~what depressed. Since he 
exhibited a mas\-ti~e fac•es, we explored the 
oossiblity of a P'lr\inso111an illness. Also, 'le 'lad 
co~pla1nts of OCCJSlOOll chest pa,n and short~~s~ 
of breath. We carr ie d out ?Sycholog1:al test:n~ 
which revealed an ind1v1dual under s:r,ss, with no 

u . ""''"'I'! def1n1te signs of organic bcain synd:ome. ~1s ~ ~ 
and CAT scan Jere notmal. During h.s hospit1l1zJt1~n 
1n our Jard, s1gnif1cant i~provement 1n his ~ooj 
and attitudes wer e notei. This improvement occJrr~d 
without the use of psycnoactive druJs. Since he 
had some signs o( cardia: insufficiency, he •as 
transferred to the Cardiology lac:l !.ir further 
4 v~luation and Clthetec1:at1on. 

~s far as your ~pec1f1c suest1ons 1n :esp~ct to the 
job related :hsabilitt 6 S tlut 'I•. !le'II."' nay have 
;uffered, let me ~a~e 1 3ener,! 3t~tement. ln 
-svch:ltcic ?racttce we occ1s1~n3:lv see pat1ent3 
Jl th ~ 3enu1ne p3y~'l1atr1: proble VlClOUSly 

described as compensation neurosis, acclden t-celate1 
neurosis, sick claimant, etc. The main f~atuces of 
this illness are the psychiatric and/or medical 
decompensation which occurs 1n ind1viduals with 
very good prior work record and generally stable 
personalities. Their illness is triggered by 
physical or psychic injuries that they acc1dently 
suffer, for which they feel they are not adequately 
compensated or symphathized (sic) ~1th, such ev•nts 
lead to anger, despair, a feel1ng of being victimized, 
which causes more problems at work and at home, 
leading to more anger, nervousness and finally 
signs and symptoms of depression, following which 
the individual no longer can work adequately. 
Their memory, energy, initiative, and interest 
generally decline. These indivudals can end up as 
invalids with their anger and search for legal 
revenge . In looking over the history of Mr. He~m•s 
d~veloping problems, it is my considered opinion 
that he has suffered from compensation neurosis. 
The best treatment for such a condition is an 
adequate and speedy settlement of legal problems 
before the condition becomes chronic and the 
patient develops further disabilities. It is to 
the advantage of both sides in the d.spute to 
settle quickly and "cut their losses". (sic) · 

Since it is almost three months ago that I saw ~r. Hemm, 
I cannot say what, 1f any, disabilities he has at 
present. At the time of di3charge fro:n our ward, 
his psychiatric condition had improved significantly. 
All I can say at this point is that, on the basis 
of the history we obtained an:l the commen ts of Jc. Worrel, 
he had suffered inJury (phy;ica! an1 mental) that 
l~d to his psychiatric problems a~d his 1nabi licv 
to do his work. · 

I cPgret that I cannot be very specific in answering 
youc questions but neither psychiatry nor medicine 
1re such exact sciences that would permit exact 
affixations of numbers on ~r. Hemm's disabilities. 

In his psychological evaluation of claimant dated ~~cember 
1981, Allen Silberman, Ed.D, li censed psychologist, stated: 

'.>Ir. Raymond Hemm 1s a 54 year old :nale ~ho was 
psychologically evaluated at the re1Jest of ~is 
attorney, Mr. Ronald K. W3tkins. Thee~ is a 
his~ory of ~motional disor1er that r~sulted in 
three separate mental health hospitalizations. 
Each admission was for anxi?ty and depression. 
Onset of the disorder was traced to ~ovember, 1~79, 
when he became explosive and irrational at work. 
There have since been at least three occassions 
(slc) where he either became explosive toward or 
threatening to another person. rhis individual's 
history revealed no previous treatment for emotional 
disor1er. There is Jlso no history ?f 1lcohol or 
drug abuse. '.>Ir. Hemm further denied the exister,ce 
of an extended fam1l1 history of emotional illness. 

Mr. Hemm was born 1n the same county Jhere he 
presently resides (Van Buren County). Throughout 
his llfe he has lived in four different houses. He 
attended school through the 7th grade. ~pparently 
he left school because his father saw little value 
1n formal education a~1 felt that Raymond should 
remain at home and work on the family farm. He 
worked on the farm until age 27, at which time he 
married and because of economic necessity, started 
work at a local factory. The steadiness of his 
employment can be seen through the fact that ha 
remained at the same Job for 15 years. At age 41, 
he left the factory job because of the hazards of 
the environment (smoke w1th1n the plant) and also 
the presentation of an opportunity to be the 
custodian of the Van Buren Community 'ligh School. 
Three years later, he became head custodian. His 
duties included responsibility foe acquisition of 
janitorial supplies, ma1ntena~r.e, and cleanliness 
of all of the scriools in tt.e 1~strict. Ther~ was 
no reported history o f work ceorimands ?r anv oth~c 
suggestion of employer dissat1ifaction. He ~oJld
alJays go to Jork on ti:ne, he woul1 always accept 
c@sponsibtlity for tbsks assigned to ht~ and would 
complete all tas~s 1n a ti~ely manner. According 
to him, in July, 1978, major chan']e:. too>< place 
when there was a change of scnool superintendents. 
The new super1ntendant, (sic) lccorrlin~ to ~r. Hem~, 
imposed a considerabl~ amount of pre~~ure upon hi~. 
~s :he pressures built. ~r. HP:nm cc:np a1~eo that ne 
was bav1ng difficulty handling ~1, ot tne str,sses 
associated with ce1n~ ~ead :ustod11n. By ~o~e~ber 
of 1979, this patient's de~ense m~charrisms and 
coping str1tegi 'S ·~ithe:•"i ::o tile po1n::. of oe1ng 
1netiecti11e. He t!"l•Js became ~n·uety •i::lden and 361 
jepcesjed. Sy~ptoms that surfaced Jt that time 
1ncl•1ded: Sha<tness, Jitterin~3s, tre~ol:~g. 
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somatic symptoms which included: sweating, heart 
pounding, clammy hands, dry mouth, d1zz1ness, and 
numerous symptoms of cardiac disorder. He is 
rumina tive, has difficulty with attention 3nd 
concentration and glooal memory functioning . 
Although depressed, his primacy d1fficulty seems to 
be that of anxiety . There were no lnd1cations of 
hallucinations, delusions, or perceptual distortion 
associated with a schizo~hcenic disorder. ~ffect 
was essentially flat, speP.ch was cle3c, pressured, 
and reflective of a proneness toward rumination. 
Ego f unctioning seemed impaired. Although desirous 
of seeing himself as a capable self-maintaining 
adu l t, he truly sees himself as incapable of 
handling even the most minor of stresses associated 
with functioning in a competitive work environment. 
Insight was adequate, but limited. Ocient3tion to 
time, place and person was appropriate. There were 
no indications of a thought disorder. 

Impressions: In light of the overall history, 
presenting symptoms, and observations during the 
interview, it is felt that this individual has a 
rather severe and chronic anxiety neurosis. It 
seems highly unli~ely to me that his symptoms would 
spontaneously move into remission. Exacecb3tion of 
his illness appears to be the result of the i ncident 
that had occurred at the local school. The overall 
?rognosis foe symptom removal to the point of being 
able to return to full-time emplo1ment, seems poor. 
It is felt that this individua1 is in need of long 
tacm psychotheca9y, possibly suppoctec by phacn~colog1c3l 
intervention. 9ecause of his 3ppac~nt difficulties 
with learning, verbal tests were not admin1stered 
to "le. Hemm. An intellectual sec "?ning test based 
upon visual perceptual problem sol11ng abilities 
was adm1nisteced. The results of tne Raven Progressive 
~attices Test revealed an ro (based upon the 
~echslec Adult Intelligence Scale norms) ?f 87. 
This is in the dull normal classication range. 
This range encompasses IQ scores of 90 through 39. 
It is felt that his intellectual lim1tJtions, in 
conjunction with his severe anx iety neurosis, serve 
as significant handicaps to the •3intenance of 
full-time employment. 

.\PPLlCABLE L:\;,/ 

Cl3imant has the burden of prov1ng oy 3 preponderance of the 
evidence that he received an injury on Novemb~c 20, 197~ which 
arose out of and in the course of his employment. ~cOowell v. 
Town of Clarksville, 241 N.W.2d 904 ( Iowa 1976!; Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

The words "out of" refec to the cause or source of the 
injury. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 
63 (1955). 

The words "in the course of" refer to the time and place and 
circumstances of the inJury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971): Crowe, 246 Iowa 402, 68 N.A .2d 63. 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it." Cedar Ra~ids Comm. Sch. Oist. v. Cady, 278 N. W.2 
298 (Iowa 1979), McClure, l8 N.W.2d 283, Musselman, 261 Iowa 
352, 154 N.W. 2d 128. 

The supreme court of Iowa in Almquist v. Shenandoah Nurse r i e s, 
218 Iowa 72 4, 731-32, 25 4 N.W. 35, 38 (193 4 ), discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen ' s Compensation Act, yet 
an injury to the health may be a personal injury. 
(Citations omitted. I Likewise a personal injury 
includes a disease resulting from an 1njury •.•• The 
result of changes in the human body incident to the 
general processes of nature do not 3mount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the S3me beings 1bou t 
i~pairment of health or the total or ?artial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an inJury to :he 
body, the impairment of health, or a disease, not 
excluded by the act, which ~omes Jbout, not through 
the natural building up a,1d tearing down of the 
human body, but because of a tr1um1t1c or other 
hurt or damage to the health or oody ~fan employee. 

(Citat i ons omitted.) The injury to the human body 
here contemplated must be something, whether 3n 
acciden t or not, tha t acts extraneously to the 
natur al pr ocesses of nature, and thereby impairs 
the health, ove r comes, injures,. interrupts, or 
dest r oys some function of the body, or otherwise 
damages or injures a part or 111 of the oody. 

The claimant has the burden of proving by a preponderance of 
the evidence t hat the inJury of.November 20, 1979 causally 
related to the disability on which he now bases his claim. 
B<:>dish v . Fi scher , Inc., 257 Iowa 516, 133 N.W. 2d 867 (1965). 
Lindahl v. L. 0. Bo11s, 236 Iowa 296, 18 N.W.2d 607 (19 45) . A 
poss i bility is ins u icient: a probability is necessary. 
Burt v. John Dee r e Waterloo Tractor Works, 247 Iowa 691, 73 N. W.2d 
732 (1955). The question of causal connection is essentially 
w1thin the domain of e xpert testimony. Bradshaw v. Iowa Methodi s t 
Hospital, 251 Iowa 375, 101 N.~.2d 167 (1960), 

However, expert medical evidence must be considered wi t h all 
other evidence in t roduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N. W.2d 732. The opi nion of expects need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.~.2d 903 (Iowa 1974). Howeve r , 
the expect opinion may be accepted or reJected, in whole or i n 
pact, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opin i on isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
e xpect and other surround i ng circumstances. Bodish, 257 Iowa 
516, 133 N,W.2d 867. See also ~usselman, 261 Iowa 352, 154 N. W.2d 
128 . 

M~ALYS rs 

The greater weight of evidence discloses that :laimant has 
c~conic organic brain syndrome. In ~1s deposition, Dr. Taylor 
clearly describes the nature of such a oroblem as a "mental 
disorder which is caused by a chang 0 in.the actual structure of 
the central nervous system, either an abnormality in the cells 
function or physical damage to a poct1on of the brain.• This 
diagnosis of organic brain syndrome was made by both De. Taylor 
and Dr. Swa rtz. In this regard, the op1nion or claimant's 
family phys1cian, Dr. Worrell, has less weight in that he is not 
a specialist in the area of psychiatry. 

The greater weight of evidence indicates that :laimant's 
oc~an i c brain syndrome was not caused by claimant's work. Dr . 
Taylor states flatly that stress of work would not :ause such a 
ocob.em. The testimony of Or. Swartz does not actually contradict 

Dr. Taylor. In looking at c3uses of oc;anic brain syndrome, De. 
Swartz did not state job stress c3used claimant's condi~ion. 

Where the disagreement ~eally 3ppears between the parties 
and expe r ts is whether the Job stress aggc1vated claimant ' s 
prior condition, thereby, resulting i, increased i~pair~ent of 
some form. The undersigned notes that there ts a ~ack o f 
written reports that 3tate claimant w3s having problems ~ith 
memory, chest pain, anger, or suicidal thoughts, prior to 
claimant quitting bi s job. On the other hand, several of the 
repor t s disclose that these problems developed after claimant's 
employment with defendant employer had terminated. 

Claimant contends that the change 1n his Job cespons1bilities 
and the admi n istration increased the stressfulness of his 
employment. Al though the r e is evidence that claimant had some 
additional responsibilities, the gc~atec weight of evidence also 
reveals that some responsibilities were lessened. 

or. Swartz reflects on claimant's anger 1nd opines that 
claimant's disability will remain until claimant feels he is 
adequately compensated. The undersigned finds no authority to 
hold tha t •anger• by itself is a co~pensable injury under 
chapter 85 of the Code. Also of 1mportance is claimant's own 
statement regarding his anger: 

I went along, of course, expectin~ I'd get my--some 
sick leave. Well, a month went by, no chec~. So I 
went past Christmas, still heard ~othing. So I 
called over, come over to the welf3ce office, asked 
foe some help and I 3ot some help. Ands? I ~ent 
then and saw ~r. Looney. Well, he sa1d, "I had the 
understandi,9 that you quit." r saij, "No, Ed, t 
didn't quit." I said, "I told Carol I was 3~=~· r 
.,.,,, s JOing home to the doctor. I 3m uniec Joc':->r ' s 
~ace." So well, he said, "Then we'll set up a 
meeting with the school boar1 and see wnat "'e can 
3et done there." So they set ~P the.c meeting. I 
wasn't able to go to the meeting because ~c. ~ocrell 
and ~c. Story both went over and talked with Ed and 
Ed said, "Be no ?roblem whatsoever.• He said, 
" Raymond w1ll get his sick l~ive." ~ few days 
la t er I got some notice that they voted seven to 
zero against me having any sic< l?ave. Sor 
thought, well, okay. If they want ~o keep it, 
fine, didn't do anyth1ng about Lt :ir s1ll. ·,ent 
ahead with getting help over at t'l' •el fare ff ice. 362 
But along the early p~rt of Febru,,y , why, I 
happened in Stockport :ind I had p1:k~J ~? so~e 
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plaster for my cousin that worked the hours--the 
semi driver hours, you work-he couldn't get to the 
lumberyard, of course, I 've know~d Fred for I 
expect 25 or 30 years. We are gooi:l friends. we 
still have--I hold nothing against Fre i:l. I hold 
nothing against the rest of the fellows. But Fred 
said, "Bow are you making out, Raymond?" "Oh," I 
s a id, "fair, but 1ou guys gav~ me kind of a sh~dy 
deal on my sick leave." He kind of grinned, he 
said, •well, yeah, Raymond, I know we 1id,• but he 
said, •we had to.• He said, "if we give you your 
sick leave , c he said, "this school would have too 
damned many lawsuits on ou r hands on people that we 
beat out of their sick leave . Their wages would 
have broke the District." I said, "Fred, is that 
actually the truth?" He said, "Sure.• I said, "By 
God, you got a l awsuit on your hands right now. 
Soon as I get to Keosauqua and get me an attorney 
I'm filing a suit." That ' s what this all started 
about. If they had paid 75, 100 days sick leave I 
had coming, that would be the whole problem because 
there wou l dn 't be no lawsuit. We wouldn't be 
sitting here talk ing today . " 

None of the histories given by the doctors refer to this 
revelation of c la imant 's. Obviously, everything that cl1imant 
has done or has stated since this encounter may have only been 
done or stated for personal gain and as a vendetta against 
defendant s. 

The grea ter we ight of evidence indicates claimant's anger 
did not e x ist until after cliamant's employment was in fact 
term:nated and he had the above conversation. 

The undersigned finds tha t claimant's psychological problems 
were not aggravated by claimant's work. Any aggravation that 
did occur was after he left defendant employer's employment. 
The grea ter weight of evidence indicates that :he lack of a job 
c aused claimant a great deal of stress as well as other situations 
within his family which w~re occurring at this particular time. 

Claimant also contends that oe has a heart condition which 
is caused by an aggravat ion by his employment. Again, claimant 's 
content ion is supported by claimant's family physician. Dr. Brown, 
who specializes in cardiology, could find no significant findings 
related to claimant's chest pain. De. Brown also indicated that 
claimant never opined that his chest pain was related to emotional 
stress. Or. Brown opined that cl3imant's alleged chest pain wa~ 
not rel3ted to myocardial ischemia or cardiac pain and reve3l 0 ~ 

that the tests wou ld indicate that claimant's chest discomfort 
was not related consistently either to activity or emotional 
stress. Dr. Brown was unable to testify to a c ausal connection 
and under questioni ng by claimant's attorney revealed that claimant's 
symptoms were not typical of the symptoms of a ~erson with a 
card i ac problem. This becomes more sigoificant when claimant's 
stat ements about his anger at defend3nts and his reason for 
filing this lawsui t are considered. The undersigne1 finds the 
testimony of Dr. Brown to have the greatest weight regarding 
claimant's alleged heart pain. 

The evidence fails to reveal that any of claimant's other 
compl aints ace related "to his employment. 

Based on the evidence presented, claimant has failed to 
prove he had an injury arising out of and in the course of his 
employment on o r near November 20, 1979. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WREREPORE, based on the evidence pr esented a nd the principles 
of law previously stated, the follo wing findings o f fact and 
conclusions of law are made: 

FINDING 1. Claimant has worked for defendants as a custodian 
since ,,.ugust 1, 1974. 

FINDING 2. Claimanc also wor ked for defendants driving a bus. 

FINDING 3. Claimant also worked mowing lawns and cemeteries. 

FI'.'IOING 4. In November of 1979 claimant's employment with 
defendants was terminated. 

FINDING 5. Prior to his termination claimant 'lad a change in 
Job responsibilities. Some of claimant's responsibiliti~s had 
been taken away from him and some other responsibilites were 
given to him. 

FINDI~G 6. Cla imant has organic brain syndrome. 

FINDING 7. Claiman t compl3ins of chest pai~s. 

FINDING 8. Claimant's organic brain syndrome was not causad by 
claimant's work. 

,INOING 9. Claimant's ch~st pai~ w3s not caus~d by r.is work. 

FI'lOING 10. After his termination and ~al~ing to F:ed, Cl3imant 

became v~ry angry at defendants and fi l ed this lawsuit to teach 
de fendants a lesson. 

FINDING 11 . Claimant had a great i:leal of family problems 
the time of his termination from defendants' employment. 

near 

FINDING 12. Claimant's mental and physical problems were not 
aggravated by his employment. 

CONCLUSION A, Claimant has fail ed to prove h~ had an injury 
arising out of and the course of his employment . 

ORD£R 

THEREFORE, IT IS ORDERED 

That claimant take nothing as a result of this action. 

Each ~a~ty is to pay their o wn costs includ ing the costs 
any deposition taken on their behalf . 
costs of the trial transcript as wel l 
reporter at the time of hearing . 

o f 
Defendants will pay the 

as the cost foe the court 

Signed and filed this ~~ay of October, 1 84. 

D~fr ~_.......,,/ 
DAVID E. LINQUIST 
DEPU~Y INDUSTRIAL MM ISSIONER , 

BEFORE THE IOWA INDUSTRIAL CO~MISSIONER 

CHARLENE M. HENDERSON, 

Claimant, 

vs. 

LEROY SCHOON, d/b/a SCHOON 
CONSTRUCTION, INC., 

Employee, 

and 

IOWA NATIONAL MUTUAL INSURANCE 
COMPANY, 

Insurance Carrier, 
Defendants. 
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On ?ctober 1 4 , 1983 claimant filed a petition see king to 
have this agency determine and ~stablish _the amoun~ of attorney 
fees to be paid to her cou nsel in the original arbitration 
proceeding, John D. Loughlin. John D. Loughlin has filed a 
motion for summar y judgement seeking approval of the written 
contingent fee agreement wh ich provided for attorney fees equal 
to ?S percent of the gross recovery. Claimant has resisted the 
motion foe summary Judgement. In her resistance however she 
agrees that the matter be submitted upon the rec~ cd as it'now 
stands 3nd requests that summary Judgement be entered in her 
favor. Upon review of the file, the motion and resistance it 
is clear that no material factual dispute exists and that ~he 
matter is appropriate for determination by summary Judgement. 
:-!either P~rty requested oral hearing and the matter will therefore 
be ~etermined upon_ the record as it stands without oral hearing. 
Claimant has not filed any opposing aff1eavits and the evidentiary 
facts which ace propounded in the affidavit which is oart of the 
motion stand largely uncontradicted. It should be note1 that 
this finding does not extend to any conclusions regarding the 
reasonableness of the fees which were charged for the services 
rendered. 

~NALYSIS 

Section 86. 39 of the Code of Iowa makes the fees wnich a 363 
claimant must pay subject to the approval of this agency. The 



fac·ors to be considered are the folloJ1n1: 

1. The terms of 1ny fee 3qr~~~ent. 

2. 
case. 

The time and ~ffort r~1son~blf invol,e1 in handl1ng the 

the 
3. The novelty and difficulty of the 1uryst1on1 1nvolvei in 
case and the skill required to ~copirl/ ~Pcfocm. 

4. The reputation, 
attorney. 

1bil1ty, StltUS lOl 

5. The likelihood that accept1nce of ry~ploynent w111 
preclude the attorney from other employment Ju? tc conflicts of 
interest, unfavorable publi~ity or ~nt3gon1sm w1th other clients 
or other 3ttorneys. 

6. The fee customarily ch1rgei 1n the locll1ty foe s1nilJr 
services. 

7. The amoun~ involved in the controversy, the impact of 
the result upon the client and the result actually obt31ned. 

8. Time l1~it3tions, wheth~c 1mposed by the client or other 
circumstances. 

9. The nature and length of the professional c 0 1,t1onsht? 
between the attorney and the client. 

~11ant c~1~t1onshto should h11~ 3ny ?f'.:t upon~~? f~, to be 
char3ed in this :1se. 

3 f the total time spent 1n h1n!l1nJ :he :1s? 15.?3 hourJ 
were related to the p3ct1al comput1tion. rh~ 01l1nce of 1?2.75 
hours is attc1butable to ~5t1bllsh1ng claimant's entitlement and 
the normal administration which accomp,ni?s Jny :Jse. 

The written contingent f~e a~r•en°nt Ji\l not bo U?held . It 
JaS entered into at 1 time of stres~ eoc :l11~3nt. ;ny cont•act, 
to ue fa1r and ceasonaolP ~ust be th" c~rult of t1° plrties 
having equal bacg1in1ng poJ~C. Th 0 re 1s no show1 ng tnat claim1nt 
had any knowte➔ge of common or pr•!vail1ng legal fees. There 1s 
no evidence in this :ase that claimant d1j anyth1nJ other than 
Jccept the charge which counsel, whom she ?resJmably trusted an~ 
cel1ed upon, ~uoted to her. This is 1 case Jhi ch holds the 
?Otential foe total payments 1n e xc~ss of $200,000.0Q 1f claimant 
should choose to not remarry Jnd n)t seek 1 further commutation. 
The strengths and weaknesses of the case could not n1ve been 
~nown at the time the fee 1greement was entnred 1nto. ~lthough 
1t was known that the defendants tad denied liab1l1ty, it ls 
~lso clear that they had not gained the 1~ount of information 
Jh1ch was necessary in order to properly evaluate the case. 
ihen thi matter proceeded to litigation defendants' counsel, an 
attorney with a gceat deal of expertisP. in this field, apparently 
found claimant's case to be qvite strong since the matter did 
not go to heacing and was concluded by a ~e~ocandum of agreement 
bein~ filed without 3ny apparent concess1on being m1de by 
cl1imant. While the record is silent, 1t 1s 1ssumed thlt such 
filing was a result of successful negotiation h1ndl~d by cla1~ant's 

D1~c1plinary Rule 2-106(81 Iowa Code of ?cofessional 
foe Lawyers. 

Responsib1 l1ty counsel. 

The written fee agreement JlS entered into on Seotembec JO, 
1977, It provided foe a 35 percent c?nt1~gency fe! ind ~1je no 
r?ference to costs. 

This pcoceed1ng involves only the fees foe the workers' 
compensation case. Accordingly, the tine spent by the 1tcorney 
on other matters Jill not be considecQd, even though the source 
of funds for payment of those secvi=es ~3Y ha~e ~een the recovery 
in this :ase. 

The attorney"s time cecucds are pact of •he record 1n this 
proceeding. The secvices properly relate1 to the h1ndling of 
the compensation case are cont1ined 1n tno first 10 pages of the 
time records. These total 118.83 hours. rhe entc1es of September 
12, 13, 23 and 30, 1977 contain charges which relate to a 
probate proceeding. On the tenth p1ge oegins a sPr1es of 
charges of one-quarter hour each wh ich appeac to oe foe rece1v1ng 
cla1mant's compensation check, deducting the contingency fee and 
~ailing the b~l1nce to claimant. ~hile the entr1os of So?te~ber 
20 :ind 29 anj October 2 1nd 4, l97d 1re 1 re3son1ol? 3mount >f 
~1ne co S!t up 1 •table system of pJy,~nt, the 1tt>rney ~ill not 
be 1uthoc1zed to charge cl11.1nt a 'lo f,r ~he fun~tion of 
rece1,ing his fee and the 1crompanying boo<,!!ping fJnct1ons of 
his office. The record also c!flccts exp 0 ns,• foe lonJ 1istance 
t!lephone calls , travel and advancem~nt of costs anj f~es 1n the 
total 1mount of $514.75 wh1~h 13 111 the expenses llst?l ~xceot 
the charge of $23.25 on Septenb~c 30, 1977 for ~ublication '!;s 
rel1ting to the probat, proceeding. 

This case is one, the ·omplex1ty Qf ~h1~h coul3 easily be 
und,rstated in v1ew of the f1ct th~t it •ll s~ttl?1 by the 
filing of 1 memorandum of agreement pc1?r to 1ny 1djudicat1on. 
It 1id involve substAnttal issuos ~f l1w 1nd f1ct Jhtch ce~uired 
competent handling. While it may not h1ve been a "l1ndmark 
:1s,• 1t was certainly a c1se ?f 3re1t!r than avec1~e ro~plex1ty. 

The record give• littl, lndiclt1on >f Loughlin's experience, 
reputation or status. ~e does not fcequ 0 ntly appe1r before this 
1gency. His time records lndic1te l ➔egcee of unfam1lac1ty with 
thLJ agency and its procedures. Ile did, however, havo l sufficien t 
,Jegree of expertise in this field of law to recognize the fact 
that a claim existed and to competently pursue that claim. 

There 1s nothing co indicate that acceptance of employment 
in this case was in lny way adverse to the attorney's continuing 
pr3ct ice of la•~. 

>Jo evidence of ~ustomary fees in the Cherokee, Iowa area was 
introduced except the attorney's StJtement that the fee w1s 
r~3sonable. Contingency fees for workers' compensation cases in 
the St3te of Iowa are usually in the range of 20 percent to J3 1/3 
percent with 25 percent being a ~ery common fee. Generally, the 
fees with a greater percentage 1p9ear in cases of lessee tot3l 
oconomic value or Jhere the attorney has l reputJtLon for 
5ubst1nt11l e xpert i5e in workers' compens)tLon. ~,r~ll nourly 
c3tes vJcy greatly with most f1ll1n1 in the range of 550 pee 
hour to $100 per hour and fees in the ran1e of $60 to 575 pee 
hour being most common. It 1s Jenec,lly assumed thlt 1n lttorney 
with J high level of expertise can pecfor~ the work 1n 1 m1ni~u~ 
of time Jnd is thereby warrant•➔ char31nq l h1ghec hourly rat!. 

This case involved a very substantl1l 1mount. The c 0 sult of 
the case could not have been ~ore ccit1c1l to cliimJnt in1 the 
results obtained could have not been more favocabl 0 to claimant. 

There were no time limits 1mpos~d by the claim,nt in this 
case. The normal limitAt1ons of st1tute d id apply but counsel 
w~s not in 3 position which re~uire<l 1mmedi1tP action 1n order 
to 1vo1d problems with them. 

There is no ind1cation that the dur1t1on of the &ttorney-

This case was one which, absent l soec11l case settlement, 
wo1·ld have provide-:! claimant either Jith 1 lif~tine of benefits 
or nothing at all. ,s previously St3t,j, :he results counsel 
obtained could not 'lave been more advantageoJs to c\11mant. 

,n 1ttorney's time is the only com~ojity which~~ can ~ac<et. 
The cost of maintatning 1 law office is •ubstant13l and cont1nues 
regardl?ss of whether fees ace earne<l or received. ihere 
contingency fees are used, it necessarily follows that the 
attorney will be undecpa1d for his t1me 1~ some caJes anj 
overpaid ln others if the compens3tion is measured 1n rel1tion 
to the amount of time devoted to the case. ,ny contingency fee 
c ase which results in lifetime benefits JSullly results in a fee 
which is greatly disproportionate to wha t the f?e wo~ld be if }t 
were determined by the number of hours work ed and tne attorneys 
normal hourly rate. This case 1s no exception. !t 1s the 
amount by wh1ch the fee will exceed what the fee would nave been 
if computed at counsel's normal noucty race tnat 1s ~he cru x of 
t- 'lis proceeding. 

A reason1bl• fee must bear 3ome r~l1t1on~h10 ·o th~ ,~oint 
of time jevoted to the case ani t~e r,11~: lt Jhlc~ :· .3 r•s~lved. 
In this case the matter w1s settl•i pr1oc :o he1ring. Ev!n 
though counsel had performed a 1re~t 1e1l of the prepar1t1on 
necessary foe hearing, he was not r?~uic~d to expend :he time, 
effort and uncectainity which necessar1ly follows from taking a 
case to hearlng. lie did not have to pr1secute or jefend a. 
progrPss1on of appeals. The point lt Ji1 :'1 the caJJ Jould oe 
resolved could not h3Ve ~een <nown lt ::.ne time ·he contingency 
fee 3qreement was s1gne1. ~hile this c1sP. re1u1ced 1 substantial 
3
mount of pcepac1tion, the econom1~ ~alu~ 1s s1nil1cly 3Ub3t1nt11l, 

The written fee agreement ji1 not nJkP. 1ny distinction with 
regard to the fee based upon t~e st1g! of the proceedings lt 
which recovery was obtained. Generll public policy does not 
favor contingency fees. They are allowej vnly bec~usP. they make 
le1al services available to persons who would othecwLS~ be 
unable to obtain representation. It is 1 cect1in1ty, howevec, 
,t the commencement of any c~se, •hat t'ln lmount ~f woe~ Jhich 
the case requicPS will be dependent, to some extent, uoon the 
staJe of the proceedings when th~ t1nal result is deternined. 
The contingency fee of 35 pPccent cou\1 very well have bee~ 
3
ppcopriate if the matter had gono through trial or into t ,e 

appeal process. It will not be uoheld, howe ,ec, where the case 
was settled without trial. Under t'lese circumstances a contingency 
fee of 30 percent of the gross recovery will be 1llowed. 
Counsel will 1lso be awarded $5\4,75 foe r?1mbucs~ment of tne 
costs he advanced 1n handling the :ls!. 

b' e. A IT IS THEREFORE FOU~D ~~o co~:~JOEO thlt l reJsona .~ .e. 
foe counsel in this proceeding 1s 1n 3mount ~qual co thirty 
percent (30l) of the gross cecov~cy an1 reimbursement_ot n1s 
expenses in the amount of five hundred eoucteen and 7, 100 
Joll3CS $(514,ij). 

IT IS FURT'iER :)RDE:lEO that a =on':.Ln)•?nC'/ f.?e of th1r::.y 
rcent (30\) of cl,imant's recoveLy will be 1llowe1 1nd ln 

~=tocney's lien of thirty per 011t 'IOAI ~f cl11~!nt's_recovery 
?lus five hundred Courtecn anj i5 / l00 <lall1rs 1s,1 •. 7,) foe 
r~imbursem•nt of costs 1dv1nce1 13 1ppc1;~3 1n f,vor of John O. 
L,,ughl in. 

IT lS FURTHER :)RDEREO that counsel nJy ret3in the 1mount 
whlch he has already received but that he sh1lt r ft fr11n fr>~ 
tlking further fees until such time 3; ~hat 1mount 1s five 
hundred fourteen and 75/100 dollars (S;l4. 75) ,re1t!r than 
thirty percent (30 \) of the 1ross ~omp!nsation benefits which 
~

3
ve been oatd, including the 1uount rec!iv@d 1n the partial 

cnmmutatio~ Once that point h1s bPen r~3che~. counsnl mayh JLI 
cesum~ 1edu~ting his fe~ fcon the com~ens1tivn ch~cks ~ut t e U1f 
same ;hall be 1t the r1te of thirty per~,nt JO!) cou~~e~ ~1~ sation 
not chacie an 1~dition1l fee foe negot1~c1n3 :l11mant a ~omp_n 

C 
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IT IS FURTHER OROEREry 
:,roce~dtng. 

Signed and filed thlS 
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BEFORE THE IO~~ INDUSTRIAL COMMISSIONER 

LOIS J. HERRING, 

Claimant, 

VS. 

A~~OUR-DIAL COMPANY, 

Empl oyer, 
Self-Insured, 
Defendant. 
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Th i s is a proceeding i n arbitration and for medical benefits 
be.ought by claimant, Lois J. Herring, against her self-insured 
employer, Armour -Dial Company, to recover benefits under the 
Iowa Worker s' Compe nsation Act as a result of an inJury allegedly 
sustained on April 28, 1983. 

The matter came on fo r hearing before the undersigned deputy 
tndustrial commissioner at the office of the Iowa Industrial 
Commissione r in Des Moines, Iowa, on August 27 , 1984. The 
record was considered fully submitted on that date. 

A review o f the industrial commissioner's file reveals that 
a first repor t of injury was filed on May 23, 1983. 

The record in this case consists o~ the testimony of claimant, 
of Geraldine F. Conrad, and of Martin L'lle Graber; of claimant's 
exhibts l through 8; and of defendant's exhibits A through C. 

ISSUES 

The issues for resolution are: 

1. Whether claimant received an inJury which arose out of 
and in the course of her employment; 

2. Whether claimant's current disability is causally 
connected to her alleged inJury; 

3. Whether claimant is entitled to benefits and the nature 
and extent of any current benefits entitlement; and 

4. Whether claimant is entitled to 9ayment of certain 
medical expenses. 

REVIE~ OF THE EVIDENCE 

At hearing, the parties stipulated that claimant's applicable 
weekly r a te is $268.08; that claimant was off work on May 13, 
1983 and then from May 19, 1983 through the time of hearing; 
that claimant's medical expenses are fair and reasonable lnd, 
but for exhibits 5 and 6, have been paid by her accident and 
health insurance carrier. Pursuant to defendant's counsel's 
request, claimant'a remaining witness was excluded from the room 
during claimant's testimony. 

Claimant, Lois Jane Herring, testified in her own behalf. 
Claimant is 41 years old, married, and has one dependent child, 
age nine. Claimant has graduated from high school but has 
received no other forma l training. She recited a work history 
as a homemaker and factory worker before beginning work for 
defendant in December 1972. Claimant initially worked as a 
sausage packer on the sausage line. In March 1973 she began 
work in the "overhead" department as an inspector of finished 
products. This entailed inspecting and culling damaged finished 
oroducts. Claimant stated substantial lifting and hauling of 
products was involved. Claimant was performing this job on her 
injury date. She explained that she was doing damage, that is, 
taking dented cans from t heir cartons and replacing them. 
Claimant disclosed that she was bent over pulling apart two 
cases of hot beef that were glued together. She recited she 
felt a shooting, burning pain through the top of her left wrist 
into her elbow, shoulder and the top of her neck. She reported 
she told Geri and Jim, two coworkers, about the incident and 
then told her foreman, 8111 Kennel. Claimant testified the 
incident occurred between 9:00 and 10:00 a.m. Her work hours 
are from 7:00 a.m. to 3:18 p.m. Claimant related that she saw 
the company nurse who told her she nad likely suffered a sprain 
and that they should wait to see how it would resolve itself. 
Claimant reported she continued to have tremendous pain tn~ou~h 
the weekend and again saw the nurse on Monday. The nurs? 
referred her to James Kannenburg, ~.o., whom clatmant saw on May 
3, 1983. The doctor apparently examined claimant, took x-rays 
and splinted her hand and wrist. Claimant reported she returned 
to work with a light duty restriction and did what she could 
using only her right arm. 

On May 9, 1983 claimant apparently was reexamined by Dr. Kannenburg 
who then referred her to too. MacKenzie, M.O. Claimant claimed 
MacKenzie advised a second surgery on her hand and thumb. She 
reported that Mr. Martin Graber cancelled her appointments with 
ors. Kennenburg and MacKenzie. Claimant stated that on May 12, 
19~3 she saw Duane Nelson, M.D., who told her not to report for 
wor~ the following day. Claimant stated she reported this to Mr. 
~r1ber and w3s told he had spoken with the doctor and the doctor 

had released claimant for work. Claimant disclosed she returned 
to work on Monday and glued labels. Claimant testified she saw 
or. Nelson on May 19, 1983 and he told her he had never released 
her for work. Claimant reported she has not wor~ed since that 
date. She characterized Or. Nelson as her treating physician, 
but stated she has not seen him since May 1984 . Claimant 
reported Dr. Nelson performed a carpal tunnel release in June 
1983 and a series of ganglion blocks in February 1984. 

Claimant's detailed medical mileage expenses 10 addition to 
those listed on claimant's exhibit 7 are 3S follows: 

May 3, 1983 22 round trip miles 
May 9, 1983 22 • " II 

May 10, 1983 22 • " " 
May 12, 1983 62 • • " 
May 18, 1983 62 II " " 
February 21, 1984 140 • " " 
February 22, 1984 140 " " " 
February 23, 1984 140 " • " 
March 1984 140 " • " 
May 1984 140 " II " 

Claimant recited that repetitive raising of her left arm 
remains a problem. Claimant reported that she had injured a 
tendon in her upper left arm at wor~ in 1979 3nd that she had 
missed •quite a bit" of work when hospitalized for stomach 
problems prior to the April 28, 1983 incident. 

On cross examination, claimant elaborated concerning her 
1979 injury. She stated she ruptured a tendon while lifting 
cases of chili from d pallet. She testified that the muscle 1n 
her upper left arm "cdved 1n." Claimant was off work because of 
this inJury from January 10, 1979 through April 1, l98C. She 
reported a Or. Browning treating her ~ondition and perfor~ed 
aurgery about 1.5 inches above her wrist on her forear~. She 
stated the doctor described such as "clearing out a tunnel" but 
"didn't call 1t a carpal tunnel." Clai~ant stated returning to 
her regular Job following her injury was "quite 30 adJustment." 
She reported that she experienced a dull 1che 1n her ~,1st 
following this inJury. Claimant disclosed that she was hospttalized 
in 1982 foe severe headacnes. She cecit~d that tests at that 
time revealed a pinched nerve. Claimant admi~~ed she had 
experienced pain at the base of her s~ull before 1983 anc that 
such radiated into both shoulders. Claimant relayed that in May 
1983 she displaced a rib while loading meat into her home 
freezer. 

Claimant identified the table pictured on detendant's 
exhibit A as the type of work station s he used on he r injury 36 date, but stated the matectals on the t3ble differed. Claimant S 
recited that on the inJury date she was working on the right 



side of the table and Geri was working on the left. Claimant 
stated she reported her inJury to her foreman w1th1n one-half 
hour of its occurrence. Claimant explained at times pull1ng 
cartons apart required greater than ordinary force since the 
glue was thicker ~r different. Claimant stated on her 1nJury 
date she was pulling apart cartons for G~ri as well as for 
h~rself_s1nce Geri'.s arm was 1n a sling. Claimant agreed that 
line 6 tn the 1n1t1al accident report states there were no 
witnesses to the April 28, 1983 work 1nc1dent. 

Geraldine T. Conrad appeared 1n claimant's behalf. ~s. Conrad 
stated that she was working with claimant on claimant's injury 
date. She characterized claimant as fair and honest. She 
testified that claimant was taking cases fcom the pallet, 
putting them on the table, and prying double-glued ca3es apart. 
She represented that claimant bent over, grabbed her ~,1st and 
elbow, and said it felt like something had snapped and that she 
had pain in her wrist. She stated claimant 1nit1ally diQ not 
wish to report her injury because she had had d1fficult1es with 
her employer following her 1979 inJury. rhe witness stated she 
advised claimant to report her injury. 

On cross-examination, the witness stated claimant was 
standing diagonally relative to the witness when the witness 
viewed the incident and did not have her back fully toward the 
witness. The witness could not recall 3n interview with Martin 
Oraber concerning the incident and denied agreeing that such 
interview could be taped. The witness did not dispute the 
accur,cy of her time card for April 28, 1183 which 1s defendant's 
exhibit C. The witness is president of the Armour-0111 employee 
union. 

M,rtin Lyle Graber testified for defendant. Mr. Graber is 
employee relations manager at the company. As such, he oversees 
labor, safety and security at the ?lant. He related he had been 
claimant's foreman 1n the ster1lizat1on Jssucance department 
from July 1979 to May 1981. The witness exola1ned that finished 
product cases are wrapped around the product and two c3ses are 
glued or "piggybacked" together. J ne or t~o glue spots are 
placed in the center of each carton to glue them together. The 
witness demonstrated two methods for separating cartons. 
Cartons may be separated with a utility p3ddl ~ ~opcoximat~Ly 6" 
in diar.ieter or they may be separated by hand. In hand 
separation, the worker either wedges the fingers of both hands 
between the cartons or the worker holds the cartons ficm near 
his or her body while wedging the carton apart with one hand 
only. Separation dees not require great phy~ical force. 

X 9" 

The witness disclosed that he had interviewed ~s. Conrad 
concerning claimant's ~ork incident and that she had agreed that 
the interview could be taped. Claimant's counsel obJected to 
further testimony concerning the interview and taoe on the 
grounds that defendant had not produced sucn 1n response to 
claimant's request to produce. A review of the file reveals 
that claimant sought only written and cecorjed statements of 
claimant in its request. Defendant, thus, was not required to 
produce Ms. Conrad's statement and claimant's objection is 
overruled. Mr. Graber testified th3t in the recorded statement, 
Ms. Conrad reported that claimant's back was to he, at the time 
of claimant's work incident. The w1t~ess 1dent1fied defendant's 
exhibit C as Ms. Conrad's time cards for ~pr1l 28, 1983. He 
recited that Ms. Conrad worked 1.9 union hours that day and that 
she was away from her work station doing union business from 8:53 
a.m. to 10:16 a.m. and from 12:44 p.m. to 1:23 p.m. 

on cross-examination, cla1m3nt's counsel asked the witness 
whether be knew of anyone who said the work incident did not 
happen. Defendant's objection to this testimony 1s sustained. 
Claimant's motion to amend his petition to conform to proof by 
alleging a section 86.13 issue regarding unlawful withholding of 
benefits is denied. The witness stated that claimant did her 
assigned work and was truthful insofar as she perceived the 
truth. He recalled that claimant had missed work because of 
illness on many occasions. The witness testified that an 
individual going on break would not punch out on the time clock. 

Claimant's exhibit 1 is certain medical records relative to 
claimant. Medical notes of or. Nelson from May 12 through May 
25, 1983 cecocd an impression of preexisting left upper extremity 
c3rpal tunnel syndrome or cervical cad1culopathy with a secondary 
reflex sympathetic dystrophy. A note of June 1, 1983 states 
EMG's show no evidence of~ c ervical problem and, ther 6 foce, the 
unchanged diagnosis is of l shoulder-hand syndrome following a 
minor injury with probable underlying mild carpal tunnel syndrome. 
A c arpal tunnel release was performed June 3, 1983. A note of 
June 10, 1983 recites claimant's symptoms have not changed 1n 
the week following such. A note of June 17, 1983 recites that 
c laimant is extremely tender to palp3tion ovec the cocaco1d 
orocess of the left scapula ~nd very tender along the course of 
the cocacobrachialis and short head of the biceps muscle. The 
1mpcess1on states: "The symptoms are now becoming moce localized 
and r believe she may have suffered a tear of the cocacobcachialts 
or short head of the biceps at the coraco1d process." An 
impression note of July 6, 1983 states: "Remains the same, that 
of a tear of the coracobrachial1s or short head of the biceps 
with iccitation of the proximal portions of the nerves 1n the 
medial aspect of the arm.• An impression note of August 8, 1983 
states: "(S]he is improving. She has a chronic benign pain 
syndrome. Secondary to soft tissue inJury of the upper extremity, 
and is status post reflex sympathetic dystrophy.• 

Claimant's exhibit 2 contains further notes of Or. Nelson. 
A note of January 30, 1984 state s an impression of "reflex 
sympathetic dystrophy, left upper limb, reso lving." A February 

10, 1984 letter report of or. Nelson to claimant's counsel 
states: 

~ 

I first saw Mes. Herring on May 12, 1983. The 
history as related to me at that time, was that she 
was well up until 2 weeks pcioc to that time, when 
she experienced a snapping sensation 1n her left 
wrist with shooting pain up into her forearm when 
she was pulling two cases apart, which had been 
glued together. 

Over the rest of the day, she developed pain up 
into her arm, shoulder and scapulae area, ar.d llso 
a numbness in her ring finger and thumb of her left 
hand. When I saw her on May 12th, she was in a 
s1gnif1cant amount of distress from pain throughout 
the left upper extremity. Her hand was stiff and 
markedly swollen. The skin was dry, the skin of 
the left hand was markedly pale, as compared to the 
opposite hand. She held the upper extremity in a 
protected position. She had extreme tenderness 
with any palpation throughout the left upper limb 
and I was unable to find any specific abnormality, 
except that she had all the physical findings of a 
reflex sympathetic dystrophy. This is an exaggerated 
physiologic response to pain, which l ~ads to 
constriction of the blood vessels and lack of 
nutrition to the soft tissues, because of poor 
blood supply. 

Based upon that history, there 1s no question in my 
mind that there is a causal relationship between 
her injury on April 28, 1983 and her problems that 
began at that time and have persisted up through 
the present. 

Mrs. Hecc1ng has not reached maximal recuperation 
from this injury. Tentatively, she is awa1t1ng a 
series of stellate ganglion blocks for treatment of 
persistent symptoms of a reflex sympathetic 1ystrophy. 
All in all, I feel that she 1s doing much better 
than she was several months ago, but that she still 
is unable to do any labor which involves use of the 
left upper limb. She also continues to be bothered, 
especially by cold intolerance. 

. .. Maximum recuperation period should entail 
1nother 3-6 months. 

r 1aimant's exhibit 3 contains l note of De. Nelson of ~arch 
23, 1984. The note reports that claimant has made an excellent 
response to the series of ganglion blocks adm1n1stered, thereby 
confirming the diagnosis of a reflex sympathetic dystrophy and 
opines another series probably will be necessary and perhaps two 
or three more series of blocks may be necessary foe claimant to 
receive permanent relief from her condition. 

Claimant's exhibit 4 contains a note of or. Nelson of May 
24, 1984 in which the doctor states that claimant continues to 
feel relatively well although she still has left shoulder pain 
and some cold intolerance and that another series of ganglion 
blocks 1s in order. 

Claimant's Exhibit 5 1s a statement of Anesthesia, Incorporated-P,C 
in the amount of $294.40. Claimant's exhibit 6 1s a statement 
of 8urlington Medical Center 1n the amount of $66.78. Claimant's 
exhibit 7 records medical travel expenses including seven trips 
in 1983 of 140 miles each, one trip 1n 1983 of 100 miles, and 
two trips 1n 1984 of 140 miles each. Claimant's exh1b1t 8 is a 
supervisor's incident invest1gat1on for claimant's incident 
completed April 28, 1983 by 8111 Kennel. The report recites the 
time of day was 10:00 a.m., that "[e)mployee states she strained 
her left arm and wrist when she pulled t~o chopped beef cases 
apart," that there were no witnesses to the incident, and that a 
contributing factor to the incident was "(e]xtra amount of glue 
between the cases made them hard to pull apart." 

Defendant's exhibit A 1s a picture of a department work. 
station. Defendant's exhibit Bis the transcript of Ms. Conrad's 
statement to Mr. Graber. Claimant's obJec t1ons to same ace 
overruled for the reasons stated in regard to claimant's obJect1ons 
to Mr. Graber's testimony concerning same. Claimant's objections 
to the ~opy of Ms. Conrad's time cacd of ~pc1l 28, 1983, defendant's 
exhibit C, are overruled for like reasons. 

The transcript contains the following ~iscourse: 

'I.B. So that, on the morning tnat Lois had her 
1nJury what do you remember or would you 
state for the record in your own JOrds wh3t 
you remember happening that day. 

G.C. The only thing I can remember 1s that Lois 
had turned around to get some more boxes to 
put more boxes up on the table and she had 
her back to me and all at once she dropped 
the boxes and she just held her arm and she 
just kind of made a face and really you know 
like she had a terrible pain 911 at once and 
I asked her what was the matter and she said 
she didn't know she thought she ~1d something 
but she didn't know what it was 3nd 1t was, 
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it just hurt her reall y bad l ca n sti ll see 
her · she just went --- you know. 

M.G . You would say she grabbed a hold of her self 
(sic) being her arm. 

G.C. Her shoulder, arm, I don ' t know ju::; t where. 

M.G. But tucked it into her body. 

G. C. Yes, she just sort of tears came to her eyes , 
you know had like instant paid rsic). 

M.G . So f r om what you observed, he r ~ack was 
towards you. 

G.C. Then she turned around towards me. 

M.G. That is when you noticed tha t her 3rms were 
like folded across he r chest and she seemed 
to be grimacing in pain. 

G.C. Yes she wa s. 

M.G. What did she say then, to the best of y0ur 
memory? 

G.C. I don't know the exact words any more because 
that has been quite awhile ago, the only 
thing I can remember her saying something 
like I must of torn something or pulled 
something out of place o r she said something 
is wrong it was just like a bullet like an 
instant thing that happened, she just got, 
her face got really whit e and you could te ll 
she was having a lot of pain I told her t o go 
ahead and report it to 8111 you know she 
should go tell he r su?e r visor 3bout it. 

The transcript later contains the follo wing discourse: 

M.G. Do you remember what time this happened? 

G.C. I would say it was in the morning. 

11.G. The Early (src) part of the mornino or the late 
part of the morning. 

G. C. I would say pretty early in the morning. 

, ~d the followlng: 
11 .G. You were there and witnessed the incident 

would there have been anyone ➔ lse there to 
wittnes (sic] it. 

G.C . I don ' t believe there was. We were facing 
each other but I just remembe r her t urning 
around taking those boxes and when she turned 
back to put them on the table why she, it was 
really something. 

As well as the follo wing: 

M.G. Are there any other statements, comments, you 
would like to add for the record. 

G.C. Like what? 

M.G. Anything that relates to th1s incident that 
you think might be important as far as your 
statement. 

G.C. Well I know if you are work ing on Potted Meat 
a lot that is hard to pull apart, because 
that glue is really stuck with, the glue 
really sticks the Potted Meat together and 
then the boxes are wrap [sic) around cases 
and they are really glued tight and you 
really have to hammer them ou t with your 
opener to get the flaps open. 

Defendant's exhibit C 1s the time card of Geraldine Conrad 
foe the week ending May l, 1983. The card records that on 
Thursday, April 28, 1983, Ms. Conrad used 5.9 hours for the 
company and 1.9 hours foe the union. The reverse of the card 
notes that on that date ~s. Con rad cnecKed ou t at 9:53 and 
returned at 10:16 and agl1n checked ou t at 12:44 and returned at 
13: 23. 

APPLICABLE LAW AND ANALYSIS 

Our first concern 1s whether claimant received an inJucy 
which arose out of 3nd 1n the course of her employment. 

Claimant has the burden of proving by a pce!)Ondecance of the 
evidence that she received an injury on April 28, 1983 ~hich 
arose out of and in the course of he r employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); M~sselman v. 
Central Telephone Co., 261 Iowa 352, 15 4 ~.~.2d 128 (1967). 

An employee is entitled to co~oensat1on for •ny and all 
personal 1nJuries wh ich arise out of 1nd in the course of the 
employment. Section 85.3(1). 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp . 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp ., 
255 Iowa 847, 124 N.W.2d S48 (1963) and Hansen v. State of Iowa, 
249 Iowa 11 47, 91 N.W.2d 555 (1958). 

The words "out of" refer to the cause or source of the 
injury. Crowe, 246 Iowa 402, 68 N.H.2d 63. 

The words "in the course of'' refer to th~ time and place and 
c ircumstances of the injury. McClure v. Union et al. Counties, 
1&8 N.W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W.2d 63. 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it." Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N. W.2d 
298 (Iowa 1979), McClure, 188 N.W.2d 283 (Iowa 1971), Musselman, 
261 Iowa 352, 154 N. W.2d 128. 

There are discrepancies in the evidence concerning the time 
o f claimant's incident and concerning whether Ms. Conrad witnessed 
the incident as well as the degree of strength required to open 
the cartons. Defendant suggests these demonstrate a work 
incident did not occur. The greater weight of the evidence 
supports the occurrence of an incident, however. Claimant 
testified her incident occurred between 10:00 and 10:15 a.m. 
Claimant's work day began at 7:00 a . m. Claimant testified she 
reported the incident to her foreman within one-half hour of its 
occurrence. Both she and Ms. Conrad indicated that claimant was 
reluctant to do so. An accident report was filled out that 
notes the time of occurrenc~ as 10:00 a.m. and states there were 
no witnesses to the incident. Ms . Conrad, in her reco rded 
statement, reported the incident occurred "pretty early in the 
morning." Ms. Con~ad's time card reflects tnat she was away 
from her work station from 8:53 t o 10:16 on the inJury date. Ms . 
Conr~d's recorded statement, like her testimony, was deta iled~ • 
cred!ble, and consistent with the testimony of claimant, however. 
A disagreement does exist between her testimony at hearing and 
her recorded statement as to whether claimant's bac k was to the 
witness at the time of injury. On the statement, Ms. Conrad 
sta~ed claimant's back was to her. At hearing, she stated 
claimant was diagonal to her. The description of a diagonal 
position is compatible with the maneuver of turning partly aside 
from a work station to pick up a carton, open it and return to 
the work station. Thus, the description at hearing appears to 
be a more complete description of the position of claimant 
rather than one inconsistent with the earlier statement. When 
all of the above is considered, 1t appears that a work incident 
3id occu r in the early morning of April 28, 1983 , that Ms. Conrad 
w3s working with claimant at such time, and that the re was some 
delay i n reporting the incident, such that the supervisor who 
filled out the accident report r ecorded t he time of occurrence 
as 10:00 a.m. rather than e~rl1er. Indeed, ~s. Conrad's characteri zation 
of the occurrence time as "pretty early" suggests an early • 
morning rather than a mid morning occurrence time. It is also 
noted that the accident report form recites there were no 
witnesses to the incident. Yet, defendant sought out Ms. Conrad 
for her statement concerning the work incid en'I:.-. This suggests 
defendant had some knowledge that Ms. Conrad was a probable 
source of information concerning the incident. That fact and 
the e~rlie r characterization of cla imant's position at the work 
station relative to Ms. Conrad makes the notation of no witnesses 
on the accident report form compatible wlth ~s. Conrad's 1nit1al 
awareness of claimant's incident. 

Defendant's witness demonstrated various methods for separating 
cartons at trial. These would suggest that separating cartons 
is a simple maneuver requiring little physical exertion. 
Contraindicative of this, however, is the acc i dent report form 
which lists excessive glue between cartons as a hazard contributing 
to claimant's injury. Ms. Conrad, in her written statement, and 
claimant, in her testimony, also allude to excessive glue as a 
problem. All such is credible evidence supporting claimant's 
account of the work incident. Significant also are the facts 
that claimant reported the work incident to the company nurse 
and that her doctors recorded the incident substantially as 
claimant relayed it at hearing. Each suggests a truthful 
account of the April 28, 1983 work incident. Thus, the greater 
weight of evidence establishes claimant sustained an injury 
3rising out of and in the course of her employment on April 28, 
1983 and cl aimant has carried her bur den. 

Our second concern is ~hether claimant's current disability 
is causolly related to he injury. 

The cla imant has the burden of proving~/ a preponderance of 
the evidence that the inJury of April 28, 1983 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.'1.2d 867 ( 1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 'l.>~.2d 607 ( 1945 ) . A 
poss1bl11ty is insufficient; a proba~1lit/ 1s necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.H.2d 
732 (1955). The ques tion of causal connection is essentially 
within the domain of expect testimony. Bradshaw v. Iowa ~ethodist 
Hoso1tal, 251 Iowa 375, 101 N.W.2d 16? (1960). 

However, expert medical evidence must be considered with all 
othe r evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
notbe couched in deflnite, pcs1tive or un.:?quivocal language. ]67 
Sondag v. f'erris,Hardware, 220 'I.W.2d 903 (Iowa 1974 , . However, 
the expert opinion may be accepted or reJected, in wnole or in 



part! by the trier of ;act . _Id. 3t 907. Further, the weight to 
be given to such an opinion 1s for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. aodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman, 261 Iowa 352 154 N ~ 2d 
128. ' • • 

Or . Nelson has diagnosed claimant's problem as reflex 
sympathetic dystrophy and has opined that a causal relationship 
exists between.claimant's April 28, 1983 injury and her continuing 
problems. It is noted that claimant had an underlying c3rpal 
tunnel syndrome which apparently was resolved following a 
release on June 3, 1983. Such did not resolve claimant's 
symptoms, however. There also was some evidence that claimant 
suffe:ed a tear of the coracobrachialis at the coracoid process 
from her injury. However, the primacy diagnosis is of the 
reflex sympathetic dystrophy and Dr. Nelson clearly relates this 
to the April 28 incident. Thus, claimant has established the 
requisite causal relationship between the work incident and her 
continuing problems. 

We next must decide the nature and extent of claimant's 
benefits entitlement and her medical benefits entitlement, if 
any. The evidence demonstrates that claimant has not returned 
to work and is not yet medically capable of returning to employment 
substantially similar to that she engaged in when inJuced. 
Thus, claimant is entitled to tempor3cy total disability benefits 
under section 85 . 33(1). 

Section 85.33(1) provides: 

Except as provided in subsection 2 of this section, 
the employee shall pay to an employee foe inJury 
producing temporary total disability weekly compensation 
benefits, as provided 1n section 85.32, until the 
employee has returned to work or is medically 
capable of returning to employment subs t~nt1ally 
similar to the employment in which the employee was 
engaged at the time of inJury, whichever occurs 
first. 

Because claimant h3s not yet reached her maximum medical 
recovery, evidence relating to permanent partial 1mpa1rment was 
not available. Should such impairment result, the issue of 
permanent partial disability remains foe resol ution. Should 
permanent partial disability benefits be appropriate, claimant's 
temporary total disability benefits may be convected to healing 
period benefits. 

Claimant is entitled to payment of her medical expenses 
including her medical mileage Pxpenses under section 85.27. 
Those exoenses include the cost of claimant's firs t sP ries o f 
stellate ganglion blocks prescribed to treat her reflex dystrophy. 
or. Nelson has-opined that c laimant will require 3t least 3 
second and possibly further series of ganglion blocks in order 
to recover to her status preinjury. Claimant has not specifically 
requested that payment of such be ordered. However, Dr. Nelson 
opines the second series is required and certainly such constitutes 
reasonable care under section 85.27. Therefore, payment for 
the projected second series by defendant 1s appropriate. 

F'INOINGS OF' PACT 

WBEREFORE, IT IS POUND: 

Claimant sustained an injury arising out of and in the 
course of her employment when she straine1 herself while separating 
two cartons of canned meat which were glued together. 

Claimant's injury resulted in a reflex sympathetic dystrophy 
with an underlying carpal tunnel syndrome. 

Claimant had a carpal tunnel release performed June 3, 1983. 
The release did not relieve claimant's symptoms. 

Claimant had a series of ganglion blocks in February 1984. 
These resulted in some improvement in her symptoms. 

Claimant will require at least a second series of ganglion 
blocks to return to her preinJury status. 

Claimant has not recovered to the extent that she can return 
to work substantially similar to that in which she was engaged 
when injured. 

Claimant has not yet returned to work foe defendant. 

Cla imant has incurred medica l expenses related to her April 
28, 1983 inJury. These include medical mil e age of 1270 miles in 
1983 and of 840 miles in 1984, and costs for a series of ganglion 

CONCLUSIONS OP LAW 

THEREF'ORE, IT IS CONCLUDED: 

Claimant has established an injury of April 28, 1983 arising 
out of and in the course of her employment. 

Claimant has established that her inJury is the cause of the 
d i s abil i ty on which she now bases her c l3im. 

Claimant is entitled to temporary total disability benefits 
until such time as she has returned to her employment with 

defendant or is capable of returning to employment substantially 
similar to that in which she was engaged wnen inJured or she has 
reached her maximum medical improvement. 

Claimant is entitled to payment of her medical expenses as 
evidenced in claimant's exhibits 5 and 6 and to payment of her 
medical mileage expenses totaling 1270 miles in 1983 and 840 
miles in 1984. 

ORDER 

THER~FORE, IT IS ORDERED: 

Defendant pay unto claimant temporary total disability 
benefits at a rate of two hundred ·s1xty-eight and 08/100 dollars 
($268.08) from her injury date until she has returned to work, 
or is capable of returning to employment substantially s1m1lar 
to her employment when injured, or has reached maximum medical 
recovery, whichever is first to occur. 

Defendant pay any accrued amounts in a lump sum. 

Defendant pay claimant mileage expenses of one thousand two 
hundred seventy (1270) miles incurred in 1983 at the cate of 
twenty-four cents ($.24 ) per mile and mileage expenses of eight 
hundred forty (8 40) miles incurred in 1984 at the rate of 
twenty-four cents ($.24) per mile. 

Defendant pay claimant the following medical expenses: 

Anesthesia, Incorpocated-P.C. 
Burlington Medical Center 

$294. 40 
66.79 

Interest shall accrue pursuant to section 85.30, The Code. 

Costs of this proceeding 3re taxed against defendants 
pursuant to Industrial Commission Rule 500-4.33. 

Defendant is to file a final report when this award is paid. 

Signed and filed this ~ay of October, 1984. 
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This is a proceeding in arbitration brought Maxine w. 

Hingst, claimant, against Iowa State Penitentiary, employee, and 
the State of Iowa, defendants, to recover benefits under the 
Iowa Workers' Compensation Act foe an alleged injury arising out 
of and in the course of her employment 1n June of 1981. This 
matter came on for hearing on September 18, 1984 at the Heney 
County courthouse 1n Mount Pleasant, Iowa. It was considered 
fully submitted with the filing of the statement of gross weekly 
wages on October 10, 1984. 

The industrial commissioner's file cont3ins no filings. 

The record in this matter consists of the testimony of 
~ laimant; claimant's exhibit 2, a seri~s o f mPdical reports; 
defe ndants' exhibit :\., the deposition o f c l:o1imant; defendants' 
exhibit B, various forms from Blue Cross and Blue Shield of Iowa 
and def~ndant , ' exhibit C, a lett~r from Bill O. Tipsword dated 
:-13r cn l 5, 1982. 

On 'lay 21, 1984 defendants filed 1n application for pr otective 
:, rder. Among the allegations in th3t application are the 
following: That or. Catalona refused to Jive an opinion on 
causal connection in January of 1983; that Deputy Linquist 
ordered all discovery be completed by March 3, 1984; that the 
parties agreed discovery would be completed by March 3, 1984; 
that claimant gave notice of Or. Catalona's deposition on 'lay 
15, 1984; and that claimant has made no allegations to justify 368 
violation of Deputy Linguist's order. 

CL11:nant resisted on J •ily 4, 1994 1s sect 1n9 that the case 
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was not at tha t time scheduled for hearing (it was in fact set 
for July 9 ); t hat the interest of justice required permitting 
the deposition; and that there was a difficulty with scheduling 
time through the doctor's office. On the same date the resistance 
was filed, a motion for continuance was made alleging cla1mant's 
counsel needed to be in the supreme court. 

.\s defendants assert, the final discovery deadline in this 
matter was March 3, 1984 by order of Deputy Linqu1st filed 
October 6, 1983. On April 13, 1984 the comm1ss1oner himself 
entered an order which includes this statement: 

THIS ASSIGNMENT ASSUi1ES THAT A.LL 'IEDICAL REPORTS 
HAVE BEEN RECEIVED AND ~XCHANGED AND THAT ALL 
EXAMINATIONS AND DEPOSITIONS HAVE BEEN CO~PLETED. 
NO REQUEST FOR CONTINUANCE BASED ON AN ALLEGATION 
THAT THE RECORD WILL NOT BE COMPLE:ED PRIOR TO THE 
DATE OF THE HEARING WILL BE GRANTED UNLESS FILED BY 
June 14, 198 4 . 

Final discovery deadlines are set for a reason. There must 
be a cutoff date on the gathering of evidence. • If there is not, 
parties attempt to schedule their depositions to be the last in 
the case. Much of cla1mant's resistance to the application for 
ocotective order relates to a cla im foe li•n!r damage. Dr. catalona 
aid not treat her for that condit1on. Claimant's petition was 
filed nearly two years ago. The discovery period extended about 
eighteen months from that time and should have been ample for 
taking Or. Catalona's deposition particularly in the light of 
h1s refusal to make a causal connection 1n earl¥ 1983. The 
deposition offered at hearing as claimant's exh1bit 1 and 
objected to by defendants will be excluded. 

ISSUES 

The issues 1nlthis matter are whetner or not ~laimant's 
inJury arose out of and in the cours~ of her employment; whether 
or not there is~ causal relationship between claimant's inJury 
and any dizability she has sufferej: and whether or not claimant 
is ent1tled to temporary total, healing period or permanent 
partial disability benefits. Th~ defendants have raised the 
affirmative def~nse of notice. 

STATE'1ENT OF rllE CASE 

Single claimant who is a h1gh school graduatz with some 
college work testified at the hearing and by way of deposition. 
She gave a work history of being a waitress and bartender for 
all of he r life. Immediately prior to commencing work for 
defendant employer in November of ~977 she had been off work for 
two years living with and helping to care for her mother. 
9efore that time she had been employed for five years as a 
bartender working five nights and one day a week. 

Claimant stated that her work foe Jefendant employer as a 
food service coordinator in char3e of the dining room and caring 
for the diet line required her to stand or to walk for almost 
all of her work shift on a concrete surface. Because the 
food service routinely was short of help, she sometimes did not 
get breaks in the eight hour shift. Due to her mother's illness 
and the need for money from late 1979 Jntil late 1980 she -orked 
as much overtime as she could .. !er ov~rti~e wori 3130 necessitated 
standing on concrete surfaces. 

. Af~er . t he de~th of her mother in FebrJary of 1980, she spent 
t1me sitt1ng or 1n bed except for the period required foe her to 
care for her small apartment. Claimant recalled that she quit 
working overtime in later 1980 as her feet -ere bad. She, 
during that period, wou ld drive home from work, have a bath, lie 
down and elevate her feet. 

Claimant, who denied any foot trouble oefore she started 
working on hard surfaces, alleged that she first had trouble 
,nth her feet in late 1979. They worsened on a daily basis 
unti l 1981 at which time she saw Dr. Catalona for the bunions, 
hammer toe and burning sensation she experienced. 

Claimant said that she told Ruby winston, the chief food 
stewardess of her foot complaints in the latter part of 1980. 
In June of 1981 she went to the personnel office with a note 
from Dr. Catalona saying she needed surgery. She spoke with the 
personnel manager. She testified that she did not ~now enough 
to ask if she could draw workers' compensation. 

Claimant reported that she last worked on June 24 or 25 of 
1981. She had been keeping 1n touch with personnel on a monthly 
basis o r every six weeks. She stated that she was shocked to 
get a letter on December 18, 1981 from the state tell1ng her 
that she had been terminated. She has not been supplied with a 
release to return to work. 

Claimant described surgery to her rignt foot -hi ch included 
straightening of a hammer toe, insertion of a plastic Joint and 
removal of a bunion. Later another toe was done and the bone 1n 
a toe was relocated. Since those procedures, claimant has had 
trouble get ting around in that the joint 1n her toe joes not 
bend well. The bunion has returned. The speed of her walking 
is decreased. She at times uses a cane. She has had assistance 
with house•-ork at her house and with her care from a local woman. 

She recently was referred by Dr. Ridgely to a De. Durkee in 
I~wa City. She said that she is to have further surgery on her 
right foot before t~e end of September. 

Only t wo toes are involved on her left side and the surgery 
there has decreased her pain. 

Claimant in an application dated June 22, 1981 applied for 
group disabil ity payments. That form contains the question: 
"Did disability result from employment?" The response is "No. • 
Claimant did not know 1f she contributed to the cos t of the 
disability benefits. She agreed that she had marked the box 
saying her foot trouble was not work-related, but she was unable 
to say why she had not said it wa3 work-related. Mor e specifically 
she told of a burning sensation in early 1979. She had no 
bunions or hammer toes at that time. In the early 1980's she 
became sure her trouble was re l ated to being on concrete floors. 

In addi tion to her foot surgeries claimant had surgery by Dr. 
Smith to her knee. She gave a history of a fall on the ice at 
work after she delivered a meal to a cel l house . She saw a 
doctor in Fort Madison, but she continued to work. when she saw 
Dr. Catalona foe her feet, he suggested the knee should be 
watched. She understood that a cyst had formed which interfered 
with a nerve. She had surge r y but her knee remained uncomfortable. 

Claimant acknowledg ed being hospitali zed for pneumonia and 
having liver problems discovered. Cl a imant remembered she began 
to feel tired in the l atter part o f 1979 or 1980. She thought 
she might have told Mrs. Winston of a possible liver problem, 
out she agreed that the problem was no t found until 1 98 2. 
Claimant recalled that there was spraying of insecticide in the 
k1tchen area and she claimed that she vomited after the spraying 
was done. Claimant said that she has taken shots for allergies 
in the past. Claimant claimed that she continues to have pain 
from the liver trouble and has not been released to return to 
work. 

Claimant denied being told by Dr. Catalona that her surger y 
-as elective and to the contrary she felt that it was 1moortant 
t'.1at surgery be done i/1\11\ediately which was why the surgery was 
arranged so quickly. She observed that Dr. Catalona ga~e his 
:feposition using only a few sheets of paper. 

Claimant said that she had someone contact Senator Percy's 
office for her when she was denied social security and was not 
given a reason for the denial. She did not know where information 
had been obtained regarding her having foot problems for years. 

Correspondence from the department of health and numan 
services shows claimant was denied benefits on the bas1s that 
her jisabling condition (surger y on the right foot) did not last 
a year . 

Claimant was unsure whether or not she had ever asked for a 
1,~ve of absence without pay. 

Claimant's gross weekly wage was calculated to be $163.02. 

William Catalona, M.D., saw cla1mant on June 22, 1981 and 
observed a severe hallux valgus and hammer toe deformity of the 
second toes of both feet. Claimant was presented with options 
as to her treatment and chose sur3ery. Surgery was scheduled 
for the right foot. X-rays of tne knee were negative and the 
cause of claimant ' s knee pain remained undetermined. 

On June 30, 1981 a modified Keller and proximal phalanx 
osteotomy of the right great toe and hem1phalangectomy of the 
second toe were carried out. Claimant was discharged on July 3, 
1981. on July 7, 1981 Dr. Catalona estimated the term of 
claimant's disability as about a year. 

In a report to social security Jisability determination 
claimant was certified as disabled. 

On March 1, 1982 claimant had a ~cBcide procedure and 
hemiphalangectomy on the left. 

On May 17, 1982 claimant complained of pain in the posterior 
and anterior tibial tendon. 

When claimant wa s seen on July 8, 1982, she complained of 
pain in the plantar aspect of the second metacarpophalangeal 
joint with local callous fo r mation and prominence of the metatarsal 
head. The third toe had a hammer toe deformity with a cal lous 
on the dorsum of the proximal interphalangeal joint. She a l so 
spoke of left knee pain. 

On July 13, 1982 an excision of a lateral sesamoid was done 
on the great toe with an oblique osteotomy of the second metatarsal 
and a transfer of the flexor t endon to correct a hammer toe 
deformity. 

In a letter dated January 13, 1983 Dr. Catalona -rote: 

Bunions and hammer toes are not commonly relat~d to 
Lnjur1es, however, Mrs. Hingst contends that the 
deformity of her feet were (sic] related to the 
long standing and walking which was required of her 
at her job. Since I have treated Mrs. Hingst for 
her condition, I would prefer not to judge whether 
or not her foot problems were work-related. I 
would suggest that you have an independent examiner 
evaluate Mrs. Hingst and determine whether or not 
her foot problems were work-related. 
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when it is within a period of employment at a place whe re the 
employee ~ay be performing duties and while she is fulfilling 
those duties ~r engaged in doing something incidental thereto. 
McClure v. Union County, 188 N. ,~. 2d 28), 286 ( Iowa 1971). 

In addition to establishing that an injury occurred in the 
co~r se of employment, the claimant must also establish the 
inJury arose out of employment. An injury warises out of" the 
em~l oyment when a causal connection becwecn the conditions under 
which the work was performed and the resulting injury follo wed 
as a natural incident of the work. ~usselman v. Central Telephone 
Co . , 261 Iowa 352, 154 N.W.2d 12S (1967). 

Questions of causal connection ar~ essentially within the 
domain of expert testimony. Bradshaw v . Iowa Methodist Hospital 
251 Iowa 375, 101 N.W .2d 167 (1960 ). It must be es tablished ' 
that a causal connec tion is not only possible, buc fairly 
probable. Nell is v. Quealy, 237 IOW<l 507, 21 N.N.2d 584 (1946). 

Claimant testified to notin-;i tir edness in 1979 o r 1980. She 
last worked for defendant employer 1n 1981. She was hospi t3lized 
with pneumonia in September of 1982. Testing at that time 
suggested si~nificant liver disease and a liver biopsy showed a 
focal necrosis of unknown etiology. The physician performing 
the biopsy proposed consideration should be given to exogenous 
toxins. Dr. Ridgley, who was cla imant's treating physician 
reviewed the medical literature and concluded that most ins~cticides 
such as the one to which claimant alleged exposure would not 
cause liver impairment, but he also learned that claimant had 
been ex posed to halogenated anesthet 1cs. It was to those 
anestheti:s that Dr. Ridgley attributed claimant's hepatitis in 
a report in July of 1983. 

Claimant has not sustained her bur1en of establishing by a 
preponderance of the evidence that h~r liver problems arose out 
of and in the course of her employment. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That c laimant is single. 

That cl aimant claims only one exe'Tlpt ion. 

That claimant had a gross weekly wage of 

That claimant is a high school graduate 
work . 

Sl 6 3. 0 2. 

with some college 

That cl a imant ' s life's work has been as 3 waitress and 
bartender. 

That claimant commenced work for defendant employer in 
November of 1977. 

That claimant developed nausea following the spraying of 
insecticides. 

That claimant last worked for defendant employer in June of 
1981. 

That claimant was hospitalized with pneumonia in September 
of 1982. 

That a liver biopsy in 1982 showed a focal necrosis of 
unknown etiology. 

That claimant's hepatitis wa s secondary to halogenated 
anesthetics. 

CONCLUSIONS OF LAI'/ 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed to prove by a pr eponderance of the 
evidence an injury arising out of and in the course of her 
employment. 

ORDER 

THEREFORE, IT IS ORDERED: 

That claimant take nothing from these pro~eedings. 

That defendants pay the costs of these proceedings pursuant 
to Industrial Commissioner Rule 500- 4.33. 

Signed and filed this ;iJ_ day of October, 1984 . 

JUD H ANN HIGGS 
DEPUTY INDUSTRIAL 

BEFORE THE IOWA INDUSTRIAL COMMISS IONER 

BETTY HOLBROOK, 

Claimant, 

vs. 

ALLIED CHEMICAL CORP., 
(Prestolite Battery Division), 

and 

TRAVELERS INSURANCE CO., 

Insu rance Carrier, 
Defendants . 
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This is a proceeding styled in review-reopening and for 
medical benefits br ought by the claimant, Betty Holbrook, 
against her employer, Allied Chemical Corp. , Prestolite Battery 
Division, and its insurance carrier, Travelers Insurance Co., to 
recover additional benefits under the Iowa Workers' Compensation 
Act as a result of an injur y sustained June 11, 1982. 

This matter came on f or hearing before the undersigned 
deputy industrial commissioner at the Iowa County Cou rthouse, 
Marengo, I owa. The record was considered fully submitted on 
that date. 

A review of the industrial commissioner's file reveals a 
first report of injury was filed June 25, 1982. 

The record in this case consists of the testimony of claimant , 
of Macy Kay Kellogg ; o f claimant 's e xhibits l through 19; and 
defendants' exh ibits A, Band C. 

ISSUES 

The issues for resolution are: 

1. Whether claimant received an injury arising out of and 
in the course of her employment. 

2. Whether a c ausal relationship exists between claimant 's 
inju ry and her disability. 

3. Whether claimant is enti t led to benefits and the nature 
and extent of any such benefit entitlement. 

Claimant moved to amend their oetition July 11, 1984 seeking 
relief under the occupational disease act. At hearing, she 
moved to amend to conform to proof on the same grounds. 

On July 23, 198~defendants 
asse rt the affirmative defens£ 
claimant's injury predates June 

moved to amend 
of the statute 
11, 1982. 

their answer to 
of limitations if 

At hearing, defendant moved to amend to conform to proof on 
the same grounds. Evidence regarding each matter wa s presented 
without obj e ction at hearing. 

I owa Rule of Civil Procedure 80 provides: 

A party may amend a pleading once as a matter of 
course at any time before a responsive ~leading is 
served or, if the pleading is one to which no 
responsive pleading is required and the action has 
not been placed upon the trial calendar , the party 
may so amend it at any time within twenty days 
after it is served. Otherwise, a party may amend 
it at any time within t we nty days after it is 
served. Otherwise, a party may amend a pleading 
only by leave of court or by written consent of the 
adverse party. Leave to amend, including leave to 
amend to conform to the proof, shall be freely 
given when justice so requires. 

Iowa Rule of Civil Procedure 106 provides: 

When issues not raised by the pleadings are tried 
by express or implied consent of the parties, they 
shall be treated in all respects as if they had 
been raised in the pleadings. Such amendment of 
the pleadings as may be necessary to cause them t o 
conform to the evidence and to raise these issues 
may be made upon motion of any party at any ti~e, 
even after judgment; but failure to amend does not 
affect the result of the trial of these issues. If 
evidence is obJected to at the trial on the ground 
that it not within the issues made by the pleadings, 
the court may allow the pleadings to be amended and 
shall do so freely when the presentation of the 
merits of the action will be subserved thereby and 
the objecting party fails to satisfy the court that 
the admission of such evidence would preJudice that 
party in maintaining the action or defense upon the 
merits. The court may grant a continuance to 
enable the objecting party to meet such evidence. 

372 

I 
I 
I 



I 
I 
I 
I 

Claimant's amendment regarding the claimed occupational 
disease is denied. Defendants' amendment regarding the statute 
of limitations affirmative defense is permitted. 

REVIEW OF TRE EVIDENCE 

At hearing, the parties stipulated that claimant w~s of~ 
work from June 15, 1982 to November 23 , 1982; that claimants 
wee kly rate is $153.34; that claimant's medical bills are fair 
and reasonable but for her chiropractic charges; and that 
claimant's conversion date foe permanent partial disbility is 
November 23, 1982. 

Claimant, Betty Lee Holbrook, testified in her own be~alf. 
Claimant has been married and has two children ages 19 ano 22. 
Claimant left high school after the 11th grade and achieved a 
GED in 1976 . She testified she expected to graduate from the 
Hamilton Business College in September 1984. She is taking 
courses in administrative accounting and microcomputers. She 
stated she decided to enroll in the college since she can no 
longer do factory work. 

Claimant began work with Prestolite in March 1979. Claimant 
initially worked as a post burner. She stated a post burner 
used a torch to burn lead around the inside of a mold for a 
battery, then filled the mold with lead and capped it .. The post 
burner was also required to reach under the line and pick up the 
lead sticks and put them in the worker's bin. Claimant sta~ed 
she lifted 100 or more lead sticks per day and that each stick 
weighed approximately one pound each. After worki ~g.a year and 
a half as a post burner, claimant developed tend~nitis in.her 
right arm. Claimant received workers' compensation benefits as 
a result of this injury and later returned to light duty work at 
the factory. In the fall of 1980 she applied foe and 7eceived 
the inspector's JOb which she held in June 1982. _The inspector 
examined batteries for ceJects and removed the reJected batteries 
from the line. Claimant recited that batteries weighed between 
7 to 100 pounds and had to be lifted over a barrier 12 to 18 
inches high in order to be removed from the line. 

Claimant was hospitalized June 15, 1982 at the direction_ of 
her chiropractor. While hospitalized, she was treate~ by_Jon~ A. 
Weibel , o.o. Claimant recited that ~rior to her hospitalization, 
she worked Friday, Jun~ 11. By evening ~he had such pain she 
couldn't get up from her chair when resting at home., She . 
explained that she rested throughout the weekend hoping her pain 
would subside. She reported needing help getting out of bed 
Monday, but worked anyway. She stated she had to be lifted out 
of bed Tuesday morning and once up could not walk at all. She 
called and reported she could not work. She then saw G~rry M. 
ounn, o.c . , who advised her to enter the hospital. Claimant 
stated that when released from the hospital on June 20, she 

still had so much pain she couldn't walk nor stand to have the 
doctor palpate her back. She reported her legs and hips hurt. 
Following that discharge, claimant could not return to work an~ 
was again hospitalized. Paul A. Searles, o . o., referred her to 
Gerald L. Meester, H.O . , an orthopedic surgeon, in July 1982. 
Claimant subsequently has seen James Weinstein, H.O., and Martin 
F. Roach, H. 0. 

Claimant reported she was terminated by Prestolite on 
December 15, 1982 when the company represented it had no work 
she could perform within her restrictions. Claimant stated she 
sought other work through Job Service of Iowa, but found none. 
She reports she worked two or three weeks doing phone surveys 
for Kelley services. She reported she left because t~e position 
required her to sit constantly and that caused her pain in her 
low back. Claimant earned $4.00 per hour at this job. Claimant 
also interviewed for a position as.an insurance ~leek. ~he was 
told she did not have enough experience to do this. Claimant 
recited she had no outstanding job offers at hearing time. She 
explained that her only training has been as a waitress an~ 
bartender and that she believes she is unable to do these Jobs 
now. 

Claimant recited she had visited or. Dunn for minor pain 
several months before beginning work with Prestolite . She . 
stated her problems increased the longer she worked at Prestolite 
and, therefore, she made regular visits to Dr. Dunn. Claimant 
explained she had had no traumatic inJury pri~r to the Jun~ 1982 
incident. She reported that the number of reJected batteries 
had increased greatly in the last two months before her initial 
hospitalization. She attributed this to the fact that a_new 
post burner had been hired and had not been properly trained. 
Consequently, almost all of his batteries had to be removed from 
the line. She reported she carried the b~tteries with her whole 
body and had to carry each ten to fifteen feet. 

Claimant described her presen~ probl~ms. She stated she has 
pain in her hips and low back and that sitting and riding in 
cars is painful. She reported she had difficulty sleeping. She 
expressed her desire for a job where she could get up and move 
about and opined that she can't be on her feet long enough to do 
either factory wor k or waitressing. 

Claimant identified exhibits 15, 16, 3 and 5 as certa in 
charges of medical expenses related to her back condition. She 
stated it is 100 miles round trip from her home to Dubuque; 140 
miles round trip from her home to Iowa City; and four or five 
miles round trip from her home to or. Weibel's office. 

On cross-examination, claimant admitted her grade point 
average et the business college is 4.0. She stated she intends 
to become an accountant and that her ultimate goal is to become 

a CPA. She agreed that graduates of the college have an 80 
percent placement rate. She relayed t~at she does "book wock " 
foe the gentleman with whom she resides. In return, he forgives 
loans to her . Claimant explained she had seen Or. Dunn on three 
occasions before beginning work at Prestolite. She recited that 
at that time nee major complaints were of low back pain, but 
that she also has pain in her hips and in her shoulder blades. 
She agreed she had fractured her tailbone while r oller skating 
in early 1982. Or. Searles treated her for this condition . She 
recited that she continues to have pain all of the time, but 
that it is not as severe as when she worked at Pr estolite since 
she is "not lifting those batteries all of the time. • Claimant 
agreed she talked to Mary Fleming about her pain on June 14, 
1982 and added the company had known about her pain from t he 
time she worked as a post burner. She agreed she did not give 
written notice that her back condition was work related until 
June 11, 1982. 

Claimant agreed Cr. Dunn had told her she should change jobs 
in 1980. She asserted she did change jobs then in that she 
became an inspector . She expressed her belief that the doctor 
had not meant she stop working at Pcestolite when he told her to 
change jobs. 

On redirect, it was established that claimant saw or . 
Weinstein on four or five occasions; that x-cays taken cost 
$36.00 and that the charge for each visit was $20.00; and that she 
did not miss work because of her fractured tailbone . Defendants' 
answers to interrogatories 14, 15, 16 and 19 were received into 
the record as admissions against interest. 

Mary Kay Kellogg was called as a witness for defendants. '!S • 
On 

She 
Kellogg is currently human resources manager at Prestolite. 
June 11, 1982 she was the personnel clerk for the company . 
testified that as such she was involved in the personnel, 
insurance, and miscellaneous functions of the department; 
processed insurance claims; and provided support to the nurse 
and the personnel manager. The witness testified she has, 
maintains and controls the personnel records of the company. 
Claimant's objections as to the witness' competence to tes.t:ifv 
regarding the contents of claimant's personnel file is overruled . 
The witness testified that a review of claimant's file did not 
disclose claimant had made any written notice to Prestolite that 
work had caused her back pain prior to June 14, 1982. She 
disclosed that the documents in claimant's fil e indicate claimant 
first gave the company notice her work was creating back problems 
after June 11, 1982. 

The witness testified claimant was paid 22 weeks of employer 
funded disability at $127.20 per week and that these would not 
have been paid had workers' compensation also been paid claimant 
( o r er problem. She testified that the employer-funded program 
also paid claimant's Delaware Memorial County Hospital bill in 
full as well as her Pinley Hospital bill. She stated the 
company did not authorize claimant's visit with Dr. Meester, but 
that claimant's estimation of her out-of-pocket costs for his 
services was likely correct given the fact that claimant would 
be required to pay 20 percent of her costs plus her SlOO deductible 
under her major medical policy, 

The witness then testified as to the number of batteries 
rejected in the year preceding June 11, 1982. Claimant's 
objection to this testimony is overruled. She stated one to two 
percent of batteries produced were rejected. She stated that 
under this scenario a maximum of twenty batteries per day would 
have been rejected. 

On cross-examination, it was disclosed that the witness did 
not have with her the wr itten study of the rejects during that 
year. 

The witness identified claimant's exhibit 21 as a reimburse
ment agreement between claimant and the Aetna Life Insurance 
Company. 

Claimant's exhibit 1 is a report of Garry H. Dunn, o.c., of 
March 2, 1984 which states: 

Poe the years 1978 and 1979 Hrs. Holbrook's major 
complaint was low back pain, which I diagnosed as 
Posterior, inferior and internal displacement of 
the right ilium, All neurological examinations 
were negative, motion was near normal. I saw her 
as she had problems and she felt good until she 
started heavy lifting for prolonged periods at work. 
Chiropractic adjustments maintained her back very 
well at this time. 

In 1980 her back was severely irritated b¥ work and 
I advised her to change Jobs. Heavy lifting was 
causing deterioration of her vertebra. Patient was 
receiving care from a medical doctor and taking 
muscle relaxers and pain killers with very little 
result. Regular chiropractic adjustments maintained 
her condition. 

By 1981 deterioration and discopathy of the lumbar 
region was causing pain down her left leg. There 
seemed to be sciatic involvment (sic). X-rays show 
scoliosis is being irritated by lifting of heavy 
batteries at work, and I once again advised her to 
find a different job. Her back 1s too weak for the 
continous (sic) lifting. Patient got temporary 
relief from chiropractic adjust~ents but her work 

• 

373 



caused the symptoms to return quickly. 
complaint was pain in low back and down 
leg. 

Her major 
her le f t 

By 1982 Mrs. Holbrooks' (sic) condition had deteriated 
(sic) to such a point that I was no longer able to 
help her. She wa s admitted to the hospital during 
that time and the med ical doctors that took c are of 
her at that time will be able to verify this. 

Claimant's exhibit 2 is the July 19, 1984 deposition of or. Dunn . 
All objections in the deposition are overruled. or . Dunn 
e)(plained that x-rays taken on April 3, 1981 revealed that 
claimant has a minor curve in her low back. He stated the 
condition ca uses her back to curve to tne left and causes stress 
to her back with heavy lifting accompanied by turning. The end 
result is ligamentous damage which decreases the back's strength 
and creates pain during her work. Tbe doctor elaborated on the 
significance of these findings as follows: 

A. Well, the cur vature causes the back to be 
weaker just because it's out of alignment. This is 
something that might have happened when she was a 
kid. It's an old problem that once you start doing 
more and work with it, it becomes more apparent . 
It shows up as a problem. 

Q. Would a person with a curvature that you have 
described have any difficulty in lifting objects? 

A. Yes. Because the back is weaker in that area . 
so they don't have near the structural strength. 

Q. Would a person with a curvature that you"ve 
described -- and specifically Betty Holbrook 
have any difficulty in bending motions? 

A. It affects the lower lumbar region . And 
bending comes from that area so it will have an 
affect (sic) on it. 

The doctor stated that x-cay examination on June 15, 1982 
did not reveal a structural reason foe claimant's pain and, 
therefore, it was assumed that her problem was musculature . The 
doctor noted that claimant's problems •progressed extremely" 
from when she first received treatment, that she presented with 
no injuries other than her work, and that "with her work her 
back seemed to get weaker and weaker, and she seemed to have 
more and more problems, a more numerous level." 

The doctor indicated he last examined claimant July 10, 1984. 
X-rays were taken. Be stated these revealed claimant's lumbar 
curvature is less and she has no arthritis or bone deteriorat ion. 
He explained that claimant had positive Deerfie}d and Knackle's 
tests but negative Goldwaite and Brazard's tests. He indicated 
that claimant's chief complaint at that time was of stiffness in 
the low back and attributed this to irritation of the sacroiliac 
joint and musculature in the lower lumbar region as a result of 
post injury. The doctor opined claimant's emplo¥1"ent at Prestolite 
"is the reason" for her current back problems which he described 
as back pain, back ~uscle spasms and sciatica. Tbe doctor 
concluded as follows regarding employment factors which would 
cause claimant's condition: 

Mostly types of work that would irritate the back 
which would involve a lot of bending, a lot of 
lifting, turning while lifting is kind of the worst 
one because you put suc h a strain into the back, 
lower back especial 1 y. · 

The doctor opined claimant has a ten to fifteen percent 
permanent partial impairment to the body as a whole as a function 
of her limited motion. 

On cross-examination, the doctor opined that claimant ~ould 
have some future pain regardless of whether she avoids heavy 
lifting. He stated he was uncertain what creates this pain but 
that he considered it part of this curvature in her spine. The 
doctor reiterated that the curvature causes claimant's back to 
become weaker and is a substantial factor in claimant's pain. 
He further stated muscle and ligamentous damage is causing most 
of her pain, however. Be stated that the damage will improve 
with time but never completely dissipate "because once you do 
any damage to a ligament, it never heals properly, so it's 
weaker always.• The doctor then disclosed claimant has a 
wedging or narrowing of the disc between the fourth and fifth 
lumbar resulting from her curvature and causing pain with stress 
from standing, lifting, or sitting. The doctor later stated the 
wedging produced pressure on claimant's nerves which caused her 
pain. The doctor admitted he first advised claimant hec work 
was creating problems for her back in 1981 and that she complaind 
of no specific work injury on exam i nation on June 14 , 1982. He 
stated claimant's impairment might improve with time depending 
on the treatment she receives and the activities in which she 
engages. However, he further stated: 

well, based upon your experience, Doctor, and your 
ability to treat this kind of a condition, do you 
think it's a good possibility that it will improve? 

A, No. Just by going over her past history, she's 
just staying about the same or worsening. She's 
been off work here for quite some tim~. After 
talking to her, she's still having the same problems. 

After reading the medical records by the other 
specialists, orthopedic people, they have no real 
positive action about her getting a lot better . 

The doctor admitted he had not known of claimant's 1982 
fracture of her coccyx or sacrum until he reviewed her medical 
records prior to the deposition. He opined that a fracture of 
the sacrum or coccyx would cause pain on sitting. 

Claimant's exhibit 3 is a statement of John A. Weibel, o.o., 
in the amount of $25. Defendants' objections to the exhibit ace 
overruled. Claimant's exhibit 4 is statements of Dubuque 
Orthopaedic surgeons, P.C., showing charges incurred from July 
9, 1982 to November 24 , 1982 in the amount of $235 with pa~ents 
of $190 and an outstanding balance of $45. Claimant's exhib1t 
5, 6 and 7 are statements of Paul A. Searles, o.o . , of June 15, 
1982 through June 20, 1982, June 23, 1982 and July 7, 1982 
recording total char ges of $108, $12 and S21 respectively. 
Defendants' objection to exhib1t 5 is overruled. Cla imant's 
exhibit 8 is a statement of Lynn o. Kram~r, M.D., of OCtober 25 
and October 27 recording total charges of $231. Claimant's 
exhibit 9 is a July 27, 1984 medical report of Mar tin F. Roach, 
M.O ., with an attached statement in the amount of $150. The 
report states claimant has no scoliosis or truncal list, notes 
an impression of lumbosacral pain syndrome probably related to 
overuse at work; and opines that a permanent partial disability 
is not anticipated and that claimant's fractured coccyx is 
unrelated to her current symptoms. 

Claimant's exhibit 10 is a letter report of Gera ld L. 
Meester, M.O., to Rehabilitation gducation and services Branch. 
The letter states claimant's diagnosis as low back pain and tbat 
she was released for work November 23, 1982 with no lifting over 
10-15 pounds. Claimant's exh i bit 11 is medical notes of or . 
Meester relative to claimant from July 9, 1982 to Cctober 18, 
1982. The notes state the following h1story: 

This is a 36 year old white female with pain in the 
low back and right leg and she is here to see us 
because she can't get into the Clinic [sic) in 
Cedar Rapids or to Iowa City for 4 montbs. The 
patient said she has never had any back pain, 
exce~t foe minor aches and pains until she started 
working at Pretolite (sic) Battery Company in 
Manchester. She has worked there for 3 years. She 
had been on her present job for 18 months and since 
that time she has had numerous severe back aches 
after work. She does a lot of bending over at work 
with batteries. On the particular time in question 
she was doing her regular job, went home, had a lot 
of stiffness that night, had severe pa1n, wound up 
being hospitalized after being unable to get around 
with the pain and she was in the hospital for 5-6 
days, on medication and P.T. She has ceally 
progressed very little, has not been on bedrest at 
all. She has pain in the right buttock and hip 
area with occasional radiation to the right leg. 
There is no pain in the left leg at all. She has 
very little if anything in the way of back pain at 
this point. 

The October 18, 1982 entry states claimant is never going to 
be well enough to return to heavy l1fting such as she was 
performing at Prestolite. 

Claimant's exhibit 12 is medical statements of or. ounn. 
Defendants ' objection to such are overruled. Claimant ' s exhibit 
13 and 14 are Prestolite Battery physician referral reports for 
claimant. Cla imant's exhibit 15 is a summary of medical costs 
prepared by claimant. The summary notes six trips to Dubuque to 
see or. Meester and one trip for hospital admission. Defendants' 
objection to the exhibit are overruled. Claimant's exhibit 16 
is a statement of Finley Hospital in the amount of $927,25. 
Claimant's exhibit 17 is a statement of Delaware County Memo rial 
Hospital in the amount of $971. 40, Claimant's exhibit 18 is a 
December 15, 1982 letter to claimant from Tony Gotto, personnel 
manage r of Prestolite. The letter states: 

Or. Tyrrell has completed your physical 
examination and concurs with the necessity for 
and the duration of the medical restrictions or. Me ester 
established to govern your return to work. 

After conducting a complete assessment of 
position availability, it has been determined 
that the Company is not able to provide employment 
that meets the restrictions and their duration of 
your medical release. Consequently, we regret to 
advise you that your employment has been terminated 
effective December 15, 1982. 

If and when you can subm1t sat1sfactory 
medical certification which allows for proper 
placement, the Company will consider your application 
for re-employment. 

Claimant ' s exhibit 19 is various medical records relative to 
claimant. A note of the Manchester Family Health Clinic of 
April 24 , 1981 records: "Back discomfort. On and off, usually 
after work, in fact, much related to work on t~e line at Prestolite.• 
Claimant's e xh ibit 20 is medical notes of James We instein, M. D., 
relative to claimant from July 27, 1983 to November 23, 1983. 
The notes state that claimant's symptoms may be related to the 
type of work that she was doing. Claimant's exhibit 21 is a 374 
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reimbursement agreement of July 26, 1982 between claimant and 
Pcestolite Battery Division. 

Defendants ' exhibit A is medical notes of Ors. Weibel and 
Searles relative to claimant and dated from June 15 to June 28, 
1982. Defendants' exhibit Bis a medical note of Or . Meester )f 
October 29 , 1982 stating the etiology of claimant•i back pain 
remains undetermined. Defendants' exhibit C is Delaware C~unty 
Memorial Hospital notes relative to claimant. Defendants' 
exhibit o is temporary disability income statements for claimant 
from Eltra Corporation and Aetna Life & Casualty from June 22, 
1982 through November 22, 1982. 

APPLICABLE LAW AND ANALYSIS 

Our first concern is whether the statute of limitations bars 
claimant's action. Section 85.26 provides in relevant part: 

1. No original proceeding for benefits under this 
chapter or chapter BSA, 858, or 86, shall not be 
maintained in any contested case unless such 
proceeding shall be commenced within two years from 
the date of the occurrence of the injury foe which 
benefits ace claimed except as provided by section 
86.20. 

2. Any award for payments or agreement foe settlement 
provided by section 86.13 for benefits under the 
workers' compensation or occupational disease law 
or the Iowa occupational hearing loss Act (chapter 
858) may, where the amount has not been commuted, 
be reviewed upon commencement of reopening proceedings 
by the employer or the employee within three years 
from the date of the last payment of weekly benefits 
made under such award or agreement. Once an award 
for payment or agreement for settlement as provided 
by section 86.13 for benefits under the workers' 
compensation or occupational disease law or the 
Iowa occupational hearing loss Act (chapter 858) 
has been made where the amount has not been commuted, 
the commissioner may at any time upon proper 
application make a determination and appropriate 
order concerning the entitlement of an employee to 
benefits provided for in section 85 . 27. 

3. Notwithstanding the terms of chapter 17A, the 
filing with the industrial commissioner of the 
original notice or petition for an original proceeding 
or an original notice or petition to reopen an 
award or agreement of settlement provided by 
section 86 . 13, for benefits under the workers' 
compensation or occupational disease law or the 
Iowa occupational hearing loss Act [chapter 85BI 
shall be the only Act constituting "commencement• 
for purposes of this statutory section. 

The statute of limitations is an affirmative defense which 
defendants must prove by a preponderance of the evidence. 
Baines v . Blenderman 223 N.W . 2d 199, 203, (Iowa 1974). 

The discovery rule delays the accrual of the cause of action 
until the injured person has in fact discovered his injury or by 
exercise of reasonable diligence should have discovered it. 
Chrischilles v. Griswold, 260 Iowa 453, 463, 150 N.W.2d 94! 100 
(1964). 

The limitation period under section 85.26 begins to run when 
the employee discovers or in the exercise of reasonable diligence 
should have discovered the nature, seriousness and probable 
compensable character of the injury for which benefits are 
claimed. Orr v . Lewis Central School District, 298 N.W.2d 256, 
In the context of the notice statute, section 85.23, the Iowa 
Supreme Court has explained its similar rule thusly: 

The reasonableness of the claimant's conduct is 
to be judged in the light of his own education and 
intelligence. He must know enough about the injury 
or disease to realize it is both serious and 
work-connected, but positive medical information is 
unnecessary if he has information fr.om any source 
which puts him on notice of its probable compensability. 
Robinson v. Department of Transportation, 296 N,W.2d 
809, 812 (Iowa 1980) . 

Both standards are apparently derived from the following 
statement of the discovery rule in workers' compensation cases: 
"The t i me period for notice or claim does not begin to run 
until the claimant, as a reliable man, should recognize the 
nature, seriousness and probable compensable character o~ his 
injury or disease. 3A (sic] Larson, Workmen's Compensation 78.41 
at 15-65 (1976)" as cited in Robinson at 812 . 

Claimant's petition was filed December 22, 1982 and is 
styled in review-reopening. However, a review of the file and 
the evidence presented at hearing establish that neither an 
agreement for settlement nor an award for payments has been made 
in this case. Therefore, the matter is properly styled as an 
arbitration proceeding wherein the two year statute of limitations 
is applicable. Or . Dunn, both in his report of March 2, 1984 
and in his deposition of July 19, 1984, indicates he advised 
claimant in 1980 that her back was irritated by her work and she 
should change jobs. In neither case does he specify a date 
certain in 1980 by which he advised claimant of the foregoing. 
Claimant states her understanding of the doctor's advice was 

that she should change the physical requirements of her work and 
not necessarily her employer. She asserts she changed those 
physical requirements when she transfered from the position of 
post burner to that of line supervisor. In any event, claimant's 
condition became so debilitating that she entered the hospital 
June 15, 1982. She subsequently filed her petition December 22 , 
1982. 

As noted above, defendants must prove the limitations 
defense by a preponderance of the evidence. In this case, such 
requires that they establish claimant ' s injury occurred prior to 
December 22, 1980 . This, they have not done . Apparently, 
defendants argue claimant's injury occurred on or before or . Dunn 
advised her to change jobs. The evidence is inconclusive as to 
this ; claimant continued to be able to fulfill he r work duties 
until June 11, 1982. Furthermore, defendants have not established 
Or. Dunn advised claimant to change jobs before December 22, 
1980. Thus, even if defendants had preponderated on the time of 
occurrence of claimant's injury, they have not established that 
claimant did not file her petition within the applicable t wo 
year limitation period. For this reason the limitations defense 
fails. 

Our next concern is whether claimant received an injury 
which arose out of and in the course of her employment. 

Claimant has the burden of proving by a 
evidence that he received an injury on June 
out of and in the course of her employment. 
of Clarksville, 241 N.W.2d 904 (Iowa 1976); 
Telephone Co., 261 Iowa 352, 154 N.W.2d 128 

An employee is entitled to compensation 
personal injuries which arise out of and in 
employment. Section 85.3(1) . 

preponderance of the 
11, 1982 which arose 

McDowell v . Town 
Musselman v . Central 
(1967). 

for any and all 
the course of the 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol . Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary•s ·corp.~ 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of" refer to the cause or source of the 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The words "in the course of" refer to the time and place and 
circumstances of the injury. McClure v. Union et al . Counties, 
188 N. W.2d 283 (Iowa 1971); Crowe, 246 Iowa 402, 68 N.W.2d 63. 

"An injury occurs in the course of th<? employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he is doing his work or something 
incidental to it.• Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N. W. 2d 
298 (Iowa 1979), McClure, 188 N.W.2d 283, Musselman, 261 Iowa 
352, 154 N.W.2d 128. 

The supreme court of Iowa in Almquist v . Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (1934), discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an _injury to ~he health_may _be a ?ersonal injury. 
!Citations omitted. I Likewise a personal inJury 
includes a disease resulting from an injury ..• . The 
result of changes in the human body incident to the 
general processes of nature do not amount to a 
personal injury. This mu~t follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body . 

.... 
A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.] The injury to tne human body 
here contemplated mus t be something, whether an 
accident or not, tha t acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injure$, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a ?art or all of the body. 

Claimant has established an injury arising out of and in the 
course of her emplo~nent. Claimant cannot recite a specific 
work incident which created the problems which resulted in her 
June 1982 hospitalization and her subsequent prolonged recovery 
period. Nevertheless, claimant has established that her back 
problems, even if related to an underlying scoliosis, were 
substantially aggravated by her job duties. Claimant was 
required to lift batteries weighing fr om seven to ninety pounds 
in the course of her work as an inspector. Removing the batteries 
from the line involved a lifting and turning maneuver. Claimant"s 375 



chiropractor, or. Dunn, opined that this maneuver would be most 
harmful for a person with spinal curvature such as claimant's 
and contributed significantly to the muscular and ligamentous 
damage which claimant sustained. Thus, the cause or source of 
claimant's injury lies in her work duties at Prestolite. The 
work duties themselves go to the time, place, and circumstances 
of claimant's injury and ace sufficient to demonstrate an injury 
in the course of claimant's employment. It is noted that the 
evidence establishes that claimant fractured her sacrum or 
coccyx in early 1982 while roller skating for recreation. The 
evidence does not establish that that insult to claimant's body 
was in any way related to the lower back, hip, and leg pain 
which culminated in her June 1982 hospitalization. 

We next must consider whether a causal connection exists 
between claimant's inJury and her claimed current disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of June 11, 1982 1s causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Bo~gs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu ficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955) . The question of causal connection is essentially 
w1th1n the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960). 

However, expert medical evidence must be considered with all 
o ther evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v , Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or reJected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W.2d 
128. 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (l956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce co., 254 Iowa 130, 115 N.W.2d 
812, 815 Cl962). 

When an aggravation occurs in the performance of an employer•
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United state~ 
Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, 595 (1960). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be material if 1t 
is to be compensable. Yeager v. Firestone Tire & Rubber Co., 
253 Iowa 369, 112 N.W.2d 299 (l961); 100 C.J.S. workmen's 
Compensation S555(17)a. 

An employer takes an employee subJect to any active or 
dormant health impairments, and a work connected injury which 
more than slightly aggravates the condition is considered tot • 
a personal injury. Ziegler, 252 Iowa 613, 620, 106 N.W.2d 591, 
and cases cited. 

Claimant has established that a causal relationship exists 
between her current disability and her work injury. The medical 
evidence does establish that claimant had a preexisting scoliosis 
oc spinal curvature as well as a wedging at the 4th and 5th 
lumbar interspace which predisposes her to problems with lifting, 
bending, oc turning maneuvers such as she performed in the 
course of her work. Claimant's condition has improved since she 
left the company. De. Dunn testified the curvature in her back 
is less than when she was working. Had she improved significantly 
following her work release, only a temporary aggravation of her 
symptomatology would have resulted from the work injury and her 
continuing problems would more properly relate only to her 
preexisting condi t on. However, De. Dunn testified that claimant's 
work activit i es resulted in noncevecsible ligament damage which 
with her preexisting problems will likely create problems 
regardless of the types of activities she performs. This fact 
demonstrates a disability directly related to claimant's work 
injury for which claimant 1s entitled to benefits. The nature 
and extent of this entitlement must now be decided. 

An injury is the producing cause; the disability, however, 
is the result, and it is the result which is compensated. 
Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 
(1961); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 
(1943). 

If claimant has an impairment to the body as a whole, an 
i ndustTial disability has been sustained. Industrial aisab1lity 
was defined in Diederich v. Tei-Cit Railwa Co., 219 Iowa 587, 
593, 258 N.W. 8 , 9 (1935) as ollows: "It is therefore 
plain that the legislature intended the teem 'disability' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'funct i onal di s ability' to be c omputed in the terms of 
percentages of the total physical and mental ability of a normal 
man.• 

Functional disability is an element to be considered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted 
Olson v. Good1ear Service Stores, 255 Iowa 1112, 1121, 125 N:W.2d 
251, 257 (196 ). 

In Pare v. Nash Finch Co., (Appeal decision, October 31 
1980) the Industrial Commissioner, after analyzing the deci~ions 
of McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

Although the court stated that they were ~ooking 
for the reduction in earning capacity it 1s un
deniable that it was the " loss of earnings• caused 
by the job transfer for reasons related to the 
injury that the court was indicating justified a 
finding of "industrial disability.• Therefore, if 
a worker is placed in a position by his employer 
after an inJucy to the body as a whole and because 
of the ~njucy which results in an actual reduction 
in earning, it would appear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

Foe example, a defendant employer's refusal to give any 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden, 288 N.W.2d 181. 

The industrial commissioner has said on many occasions: 

A finding of impairment to the body as a whol~ 
found by a medical evaluator does not equate to 
industrial disability. This is so as impa1r~ent 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality oc loss. Althou~h loss of function is 
to be considered and disability can rarely be found 
without it, it is not so that an industrial disab1l1ty 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the inJucy, after the inJury, and present 
condition; the situs of the inJury, its severity 
and the length of healing period; the work experience 
of the employee prior to the inJucy, after the 
injury and potential for rehabilitation; the 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury, and age, ed-ucat1on, mot1vat1on, and 
functional impairment as a result of the injury and 
inability because of the inJury to engage in 
employment for which the employee 1s fitted. Loss 
of earnings caused by a JOb transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considers collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated foe each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there ace no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary foe the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the. . . 
finding with regard to degree of industrial d1sab1lity. 

soct 

see Birmingham~. Firestone Tice, Rubber Com an, II Iowa 
Industria omm1ssionec epoct ; ns com v. Iowa 
Public Services Company, II Iowa Industrial Commissioner Report 
142 (l98l); webb v. Love~o~ Construction Co., II Iowa Industrial 
Commissioner Report 430 I al). 

or. Roach opined that claimant was not likely to ~ave a 
permanent partial impairment as a result of her work injury. De. 
ounn opined that she has a ten to fifteen percent permanent 
partial impairment as a function of her continuing pain and her 
limited motion. He then recited no objective range of motion 
studies had been made. This fact undermines the validity of the 
doctor's opinion. It is apparent claimant has a permanent 
partial impairment, however. Foe this reason, the lower figure 
is considered a more accurate reflection of claimant's body as a 376 
whole impairment. Additionally, Or. Dunn did not.consider 
claimant's preexisting conditon 1n assigning her impairment 
rating. The evidence suggests claimant would have had difficulties 
because of her earlier condition even had she not engaged in the 
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ork activities she performed. Thus, her impairment eating must 
e discounted foe this reason as well. 

Claimant's preexisting problems also are significant in 
·onsidecing her work release from Pcestolite. While an employee's 
efusal to give any sort of work to a claimant after she suffers 
1er affliction may justify an award of industrial disability, it 
1ppears claimant's work release goes to her underlying problems 
ind not to her work injury as such. Considered in this light, 
:laimant's work release, while relevant evidence of her con
.inuing unsuitability for employment such as that in which she 
•ngaged at Prestolite, is not entitled to the same weight as it 
1ight otherwise be under Blacksmith and Mcspadden rationale. 

Other factors also enter into the assessment of clall!lant's 
Lndustrial disability. Claimant is 38 years old. She is 
!nrolled in a business college accounting and microcomputer 
,rogram. She reports she has a 4.0 grade point average, a fact 
~hich demonstrates she has high abilit~es in her chosen course 
lf study. Her enrollment and her academic achievement also 
3peak to her high motivation. Claimant indicated graduates of 
the business college have an 80 percent placement rate. Thus, 
it appears claimant will be able to engage in gainful employment 
for the balance of her work years. When all of these facts ace 
:onsidered, it is determined that claimant has an industrial 
jisability of 8.5 percent. The evidence establishes that 
iefendants have paid claimant 27 weeks of disability benefits to 
~hich she would not have been entitled were her inJucy found 
:ompensable under the workers' Compensation Act. Defendants ace 
entitled to a credit foe such benefits under section 85.38(2). 

Claimant's petition is styled in section 85.27 medical 
benefits. This issue was not addressed in the preheacing order 
fil~d August 8, 1983 in this case. Neither did the parties 
calse it at hearing. However, substantial evidence on the 
matter was presented by both parties. Therefore, the matter 
will be addressed. Section 85.27 pco~ides claimant with compen
sation for medical costs related to a compensable condition. 
The employer has a right to choose the care where the employer 
has accepted liability for claimant's injury. Defendants denied 
liability in this matter. Therefore, no authorization question 
exists. Defendants established claimant's Manchester County 
Memorial Hospital and her Pinley Hospital costs were paid by 
defendants. Claimant is not entitled to compensation for these 
costs. Likewise, claimant's unsubstantiated oral testimony as 
to costs of treatment by or. Weinstein and her uns ,1bstantiated 
drug costs of $5.83 on exhibit 15 are insufficient to warrant 
payment of such costs. Claimant is entitled to payment of the 
balance of the medical costs which she has actually paid in
cluding costs incurred with or. Dunn after June 11, 1982 and 
mileage costs incurred in seeking medical treatment. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

Claimant received an injury arising out of and in the course 
of her employment when she aggravated her preexisting scol1osis 
while removing rejected batteries from the production line. 

The work activities produced muscular and ligamentous damage 
in addition to claimant's preexisting scoliosis and 4th and 5th 
lumbar interspace wedging. Claimant's ligament damage has 
produced a permanent change in her condition and an impairment 
not attributable to her preexisting condition. 

or. Dunn did not make objective range of motion studies 
before assigning claimant an impairment rating of ten to fifteen 
percent (10-1511 of the body as a whole, Dr. Dunn did not 
consider claimant's preexisting problems in the assigned im
pairment rating. Claimant's permanent partial functional 
impairment as a result of her work injury is less than ten 
percent (101) of the body as a whole. 

Cla1mant was released from employment following her work 
injury. Claimant's work release relates to her continuing 
unsuitability as a result of her preexisting condition for work 
such as she engaged in for her employer and did not result from 
her work injury as such. 

Clalmant is thirty-eight (38) years old and well motivated. 
Claimant has a GEO and 1s completing a business collge course in 
accounting and microcomputers. She has maintained a grade point 
average of 4.0. Graduates of claimant's college have an eighty 
percent (80\) job placement rate. 

Claimant has susta1ned an industrial disability of eight 
point five percent (8.5\). 

Claimant has received twentv-two (22) weeks of disab1lity 
benefit& at a rate of one hundred twenty-seven and 20/100 
dollars ($127.20) under an employee funded program. Claimant 
would not have been entitled to such benefits had her condition 
been found to be work related. 

Defendants have paid claimant the costs of her Finley 
Hospital and Delaware County Memor1al Hospital hosp1tal1zations. 

ClaUDant incurred costs for treat.111ent of her work inJury 
with ors. Dunn, Weibel, Searles, Kramer and Meester. 

Claimant also incurred medical travel expenses in seeking 
ed1cal tceatJnent. 

or. Dunn first advised claimant that hec condition was work 
related sometime in 1980. 

Claimant filed her petition December 22, 1982. 

CONCLUSIONS OP LAw 

THEREFORE, IT IS CONCLUDED: 

Defendants have not established that section 85 . 26 bars 
claimant ' s cause of action. 

Claimant has established an inJucy of June 11, 1982 which 
arose out of and in the course of her employment. 

Claimant has established that her current disability is 
causally related to her work inJucy. 

Claimant is entitled to healing period benefits from her 
injury date until November 23, 1982. 

Claimant is entitled to permanent partial disability resulting 
from her injury of June 11, 1982 of e ight point five percent 
(0. 5%). 

Claimant is entitled to payment of certain med i cal expenses 
as enumerated in the order below. 

Defendants are entitled to a credit under section 85.38(2) 
foe d.sability benefits paid claimant during her healing period. 

ORDER 

THEREFORE, IT IS ORDERED: 

Defendants pay claimant forty-two point five (42.51 weeks of 
permanent partial disability benefits at the rate of one hundred 
fifty-three and 34/100 dollars ($153.34) pee week. 

Defendants pay claimant healing period benefits from hec 
injury date Lo November 23, 1982 at a rate of one hundred 
fifty-three and 34/100 dollars ($153.34) per week with credit 
for those benefits paid claimant under the employee contributed 
plan. 

Defendants pay accrued amounts in a lump sum. 

Defendants pay interest pursuant to section 85.30 . 

Defendants pay claimant mileage expenses totaling seven 
hundred (700) miles at the rate of twenty-four cents ($.24) pee 
mile. 

Defendants pay claimant the following medical expenses: 

John A. Weibel, o . o. 
Paul Searles, o.o. 
Gerald Meester, M.D. 
Lynn Kramer, M.O. 
Garcy Dunn, o.c. 

Defendants pay costs of this action. 

$ 7.40 
16. 20 
37.00 
23.00 
8.00 

Defendants file a final report when this award is 

Signed and filed this Jf/J:iday of November, l 84 . 

paid . 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

JEFFREY HOLTZMAN, 

Claimant, File No. 746495 

vs. 

JLACK ANGUS RESTAURANT, 

Employer, 
Defendant. 

A R B I T R A T I O N 

D E C I S I O N 

F \LED 

INTRODUCTION 

NO" 2 ·• '004 

••oUSIR\Al COMMISS\ONf.R 
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This is a proceeding in arbitration brought by the claimant, 
Jeffrey Holtzman, against his employer, Black Angus Restaurant, 
to recover benefits under the Iowa Workers' Compensation Act as 
a result of an inJury sust3ined October 14, 1983. This matter 
came on for hearing before the undersigned deputy industrial 
commissioner at the office of the industrial commissioner in Des 
Moines, Iowa, on May 8, 1984. The record was considered fully 
submitted on that date. 

A review of the industrial commissioner's file reveals that 
no filings have been made. 

The record in this case consists of the testimony of claimant, 
of claimant's mother, Judy Holtzman, and of Paul H. Woods; of 
claimant's exhibits l, 2 and 3: and of defendant's exhibits B, C 
and D. 

ISSUES 

Under the prehearing order, the issues for resolution are: 
Whether a causal relationsnip exists between claimant's inJury 
and any disability; whether claimant is entitled to benefits; 
and the nature and e.<tent of any such entitlement. Clai1nant's 
rate of weekly compensation also remains unresolved. 

of 
of 

At hearing, claimant's counsel sought to ioclude the issue 
sanctions under a6.13. The amendment i3 denied. Claimant, 
course, is free to bring a separate actio n for such benefits. 

PRELIMINARY MATTER 

The claimant, through his attorney, filed a petition witr 
the industrial commissioner on November 30, 1'183. He s~nt a 
copy to the employer by certified mail, return receipt requested, 
as required by law and the return receipt shows that Paul Woods 
on behalf of Black Angus received a copy of the petition on 
November 30, 1983. 

On December 27, 1983 the claimant filed a motion for default 
and requ~st for hearing with the commissioner. 

The motion for default was sustained on January 11, 1984 and 
the case was ordered placed back into the assignment for prehearin~ 
No penalty was assessed for de(ault in the January 11, 1984 
order. 

On May 3, 1983 tne employer, through Paul woods, filed a 
witness 11st with this agency. A copy of the list apparently 
was mailed to claimant's counsel. 

On May 8, 1984 a hearing was held to determine what benefits 
to which claimant was entitled. The order of default established 
liability. Paul woods, having been sent notice, presented 
himself as agent for the employer at ~he hearing with counsel, 
whom stated he was counsel for the defendant. It was established 
that the employer's insurance coverage for the injury had been 
disputed until May 7, 1984 when the carrier agreed to provide 
counsel for this matter. 

Defendant was allowed to participate in the hearing by 
cross-examining claimant's witnesses and offering proof mitigating 
damages . Claimant objected on the grounds of the entered 
default. The industrial commissioner has stated the following 
regarding default in a workers' compensation case: 

The whole matter of the default is, however, 
for the most part an exercise in futility and an 
unnecessary delay in drr1ving at the ultimate issue. 
As noted by the deputy the defa~lt has little 
effect Jpon the defendants. 

"Where a defaulting defendant appears prior to 
trial of the question of damages, he has a right to 
be heard and participate therein." Williamson v. 
~, 220 N.W.2d 638, 740 (Iowa 1974 ) . "He 
fdefendant) may cross-ex~mine witnesses and may 
offer proof in mitigation of damages. Defendant 
may in effect even defeat the ac:ion by showing 
that no damages were caused to plaintiff (clairaant) 
by the matters alleged.' Ballett Construction 
Co. v. Iowa State Bighway Com 1n., 154 N.W.2d 71, 74 
(Iowa 1967). 

The damages in this workers' compensation case 
wo~ld appear to be the amount of weekly compen-

sat1on and medical benefits rel~ted to claimant's 
injury. Defendant :T'.ay thus "be heard and particioat .. • 
ft . • '"' I 
cross-e~am1ne w1tne3ses•, "offer proof in mitigation 

of damages• and show that "no daro3ges were caused 
to claimant by the instunt inJury." Breitbach 
v. Bertch Cabinet, I Iowa Indu3t:1al Commissioner 
Report 30, 32 (Appeal De~. 1981). 

Thus, the fignting issue here ~s wh,.ther defenda~t appeared 
prior.to tri~l of the que~tion of damage~. The employer filed 
its witness list ~ay ), 1984. Cn the morn.ng of Mays, 198 4 the 
em?loyer's agent ;:,re~ent~d h:mself to t~e ,earing deputy prior 
to the onset of the hearing. He was accorop~nied by counsel who 
reF:esented he was counsel for defendant. 

Black's Law D1ctionar¥, revised 4th edition, 1968 defines 
"appearance" a~ a_coming into court as a ;:,arty to

1

a suit, 
whether as plaintiff or defendant. It further states that the 
t~rm anciently meant an actual coming into court either in 
person.or by attorney and that an appearance may be made by a 
party in person or by his agent. The Iowa Supreme Court has 
held that where a party appears in person or by his attorney, he 
submits .himself to the Jurisdiction of the court . See Lonning 
v. Lonn1ng, 199 N.W.2d 60, 62 (Iowa 1972), and that jurisdiction 
may rest on a voluntary appearance. See Beh v. City of west 
Des Moines, 131 N.W.2d 438, (Iowa 1964). Cert. denied 85 s. CT. 
1766, 381 U.S. 935, 14 L.Ed 2nd 699. Under the above recited 
legal principles, defendant's filed witness 11st and his agent's 
personal appearance at hearing were each sufficient to submit 
de!endant to the jurisdiction of this agency. Each gave claimant 
notice, prior to hearing, that defendant intended to participate 
in and defend this action. Defendant having appeared prior to 
hearing, claimant's objections to its partic1pat1Jn in the 
hearing 1n order to cross-examine witnesses and offer proof in 
~it1gation of damages is ill foundad and is overruled. 

REVIEW 0! THE EVIDENCE 

Claimant, Jeffrey Holtzman, testifi~ct 1n his own behalf. 
Claimant stated 1e 1s nineteen years old and has completed tenth 
orade. Claimant described his inJury as chemical burns to the 
toes of both feet. Claimant stated that on his October 1983 
1nJury date his supervisor, Paul ~oods, directed him to scrub 
the restaurant kitchen floor. Claiffiant stated he asked Mr. woods 
if an item was the floor cleaner and Woods told him the item was 
tne cleaner. Claimant attempted :o scrub with the product. It 
soaked through his tennis shces ~nd claimant felt a burning 
jensation on his toes. Claimant examined his toes after leaving 
wor~. He reported he found burn marks. Claimant returned home. 
He recalled that his parents called the hospital and were 
d1rected to wipe his foot down with warm water through the night. 
C~a1mant stated he visited the hOS?ital the following morning. 

Claimant relayed that his feet looked as if they had holes in 
them that morning. He represented th3t his doctor described the 
burns as chemical burns and advised him not to return to work 
that day. Claimant conveyed that his doctor stated he was not 
to work or be exposed tc irritant. Claimant stated his feet 
initially improved but then became infected. Claimant reported 
he was released to return to work on a trial basis . Re ex
plained he tried to work for four hours but was unable to 
continue working because of his injury. Claimant reported he 
told Mr. Woods this and then left. Claimant recalled that ~r. 
woods later called him and asked him if he could return to work. 
Claimant advised that Mr. Woods fired him ~hen claimant told 
woods he could not :eturn to work. Claimant recited that he 
obtained other employment with a Holiday Inn on January 7, 1984. 
Claimant reported he earned $) . 35 per hour at the Inn but worked 
less hours Than at the restaurant. Claimant earned $3.35 per 
hour there. 

Claimant described four of his left toes as very badly 
scarred and stated his left and right foot are scarred as well. 
He advised that his toes hurt "real bad" on wet or damp days. 
Claimant stated a determination of permanent partial disability 
has not been made. Claimant identified exhibit 3 as a statement 
of antibiotics prescribed for his injury and exhibit las his 
statement foe treatment at Mercy Bospital. He acknowledged that 
his father's insurance paid a portion of the Mercy expense. 
~laimant reported that he had to travel 6.9 miles one way for 
his medical treatment at Mercy. Be stated the atatements and 
reports in evidence accurately reflect tne number of visits made. 
Claimant s·tated he worked six days per week at the restaurant 
and generally worked over eight hours per day. 

Claimant objected to any cross-examination by defendan~. 
For the reasons outlined in the preliminary matter, the obJect1on 
ia overruled. 

On cross-examination, claimant stated his hours varied each 
wee~ and that he 5ometimes worked more than forty hours per 
week; other tines not as much. Claimant recited that he had 
wor~ed two weeks for the restaurant before his injury and wor~ed 
one day after his injury. Claimant admitted his 1983 W-2 
statement for the restaurant records earnings of $199.83 • . 
Claimant's obJection to tn1s testimony is overruled. Claimant 
~estified he sought other employment earlier than January 1984, 
but •after his toes had completely healed." On redirect ex
amination, claimant expressed his belief that the w-2 statement 
was incorrect . Be explained that he harl rPceived_two full and 
one partial check from the restaurant. Claimant indicated.his 
doctor had advised that he not get his feet wet and that _his 
current position as a dishwasher 1s w1tn1n that restriction. 

on recross-examinat10~, cla imant s•atec he wears leather 
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shoes at the Holiday Inn and these are not susceptible to 
moisture. Claimant agreed he could wear a protective shoe cover 
to keep his feet dry. He volunteered that "now (his] foot can 
get as wet as they like" for, other than pain on wet days, 
claimant is "fine." Claimant agr~ed he had a medical release to 
return to work November 12, 1983 and that he had not asked his 
employer to alter his w-2 statement in order to report g reate r 
income to the IRS. 

On further redirect examination, claimant stated he worked 
two weeks for the restaurant and that he worked six days each 
week, eight hours each day. On further cross-examination, 
claimant stated he could not have worked at the restaurant with 
protective gear. 

Judy Holtzman, claimant's mother, testified in his behalf. 
Sne testified claimant was living with her when injured. She 
disclosed that claimant's toes already had holes burned in them 
when he returned from work. She represented that claimanc had 
worked at the restaurant six days per week and in excess of 
forty hours per week for two weeks prior to his inJury. The 
witness stated claimant left for ,1ork at 3:00 or 3:30 p.m. and 
returned home at about 2:30 a.m. She opined that claimant had 
accurately described the condition of his toes and relayed that 
claimant had never complained about ,ns feet before his injury. 

On cross-examination, the witnPSS recalled that claimant had 
worked a split shift with final clock-out times ranging from 10:30 
p.~. to 2:05 a.m. 

Paul Harvey Woods, owner of the Black Angus, was called by 
defendant . For reasons outlined above, claimant's objections to 
his testimony are overruled. Mr. Woods testified that claimant's 
W-2 statements record the total wages paid claimant in 1983. He 
stated claimant's hours varied and that claimant clocked himself 
in 1nd out each work day. 

On cross-examination, the witness could not specify the work 
to whicn the time sheet in exhibit C relatec!. He recited Sl81. 74 
would represent a gross weekly waae while clair..ant' s chec!: 
would reflect his net pay. The witness did not agree that the 
wage reflected in exhibit C was typical of that for work similar 
to that claimant performed. The witness volunteered that he had 
called claimant and asked him to return to work after claimant's 
termination. The witness stated he had not been aware that the 
insurer was not paying claimant's medical costs when claimant 
asked him to pay these. 

On redirect examination, the witness identified two checks, 
one for $181.84 and the other for $17.49. He exolained these 
reflect the amount recorded on the W-2 forms. 9e stated the 
check for $181.84 might well be atypical witn less hours workec 
other weeks. 

Claimant was called on rebuttal. He stated his checks were 
issued weekly and each was for one week's employment. He 
reported that he had completed the time sheet which is exhibit C 
and that it reflects one week's work. He identified exhibit o. 
a check for $17.59, as a "net check without withholding for hi3 
.1ork following his injury." He character izecl the check for $181.!M 
reflected in exhibit C as his cross waoe 1n the "bio week'' 
immediately preceding his inJuiy. Claiman~ expressed his belief 
that one week of wages is not recorded in h1s W-2 statement. 
Claimant indicated he would now de~and a modified W-2 stater.ent. 

Claimant's exhibit 1 is a stateme~t of Mercy Hospital in the 
amount of $162 .76. Cla imant's exhibit 2 is medical notes 
relative to claimant. A report of October 1~, 1983 notes acute 
burns of the left foot, dorsal aspect, secondary to acid con
taining chemicals. An October 16, 1983 rPport notes one percent 
body burns of both feet and reports discussing the need to ~eep 
the injured areas clean with the patient and his mocher. An 
October 19, 1983 report notas that the right foot has almost 
cleared up and that the left foot looks clean and dry. The 
impression is of no evidence of infection and satisfactory 
healing . An October 24, 1983 report notes crusted lesions 
across the toes and dorsal aspect of the left foot but states 
there is no evidence of infection. An October 27, 1983 report 
states claimant is showing evidence of infection of a second 
degree burn in left foot. A November 2, 1983 report repeats 
this impresion. A November 8, 1983 report notes the wounds are 
healing well and claimant has no sign of .nfection at this time. 
A 'lo•,e:nber 12, 1983 report states the p3tient ,nay return to work. 

APPLIC1\8LE LAIi ANO ANALYS IS 

Our first concern is wnether a c«usal relationship exists 
between claimant's injury and his disaoility. 

The claimant has the burden ~f proving by a preponderance of 
the evidence that the injury of ~ctobec 14, 1983 is causally 
related to the disability on which he now bases his claim. 
9ouish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. o. 80,,s, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insu icient; a probability is necessary. 
Burt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
wi~hin the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospi•al, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
a~rt, 247 Iowa 691, 73 N.W.2d 732 . The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 19i4 ) . However, 
the expert opinion may be accepted or rejected, in whole or in 
part, by the trier of fact . Id. at 907. Further , the weight to 
Le given to such an opinion i.sfoc thn finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
~16, 133 N.W.2d 867. See also Musselman v. Central Telephone Co. , 
2151 Iowa 352, 154 N.W.2d 128 (1967). 

section 85.33(1) provides: 

Except as provided in subsection 2 of this section, 
the employer shall pay to an employee for injury 
ocoducing temporary total disability weekly compen
sation benefits, as provided in section 85.32, 
until the employee has returned to work or is 
medically capable of returning to employment 
substantially similar to the employment in which 
the employee was engaged at the ti.me of injury, 
whic~ever occurs first. 

There is little doubt that claimant's injury resulted in 
disabling burns to his toes. Serious doubts remain as to 
whether claimant has a co~tinuing disability though. (I t is 
noted that claimant pled a total disability in his petition. 
Under Iowa Rules of Civil procedure, Rule 102, allegations of 
value or amount of damage even when pled are not deemed admitted. 
Th~ e~tent of disability in a workers' compensation case is 
directly related to damages. Therefore, despite the default 
entered against defendant, this issue as w~ll as that of the 
nature and extent of claimant's disability must be decided.) 
Claimant was released to return to work November 12, 1983. He, 
himself, admits that out for some pain on damp days he is "fine" 
lnd ,ow has no probl~m with his toes even if he gets them wet. 
Furthermore, no physician has attributed any permanent impair
ment to claimant as a result of his inJury. Claimant in his 
brief argues that fact evidences claimant is still in his 
healing period. The fact that claimant's physicians have 
released him to work and the medical records 1n evidence belie 
that assertion, however. The evidence oresented establishes 
that claimant's injury resulted in temporarily disabling burns 
to his feet from whi~h he ~ad adequately recovered by November 
11, 1983. Claimant.is entitled to temporary total disability 
benefits under section 85.33 from his injury date of October 14 
1983 to such date. It is noted that in a different case a ' 
permanent partial disability award might have been appropriate. 

Functional disability is an element to be considered in 
determining industrial disability which 1s the reduction of 
earnin~ capacity, but consideration must also be given to the 
inJu:ed em~loyee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted . 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 1121, 125 N. W.2d 
251, 257 (1963). 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the Industrial Commissioner, after analyzing the decisions 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-Mierican, Inc., 290 N.W.2d 348 (Iowa 1980), 
stated: 

A radiology report of November 9, 1983 states that the left foot 
shows no evidence of fracture, disloca:1on or other bone pathology. 
Claimant• exhibit 3 is prescriptions for cla1~ant of October 

Although the court stated that they were looking 
for the reduction in earning capacity it is un
deniable that it was the "loss of earnings• caused 
by the Job transfer for reasons related to the 
i~Ju~y that the court was indicating justified a 
finding of "industrial disability.• Therefore, if 
a worker 1s placed in a position by his employee 
after an injury to the body as a whole and because 
of the inJury which results in an actual reduction 
in earning, it would appear this would Justify an 
3ward of industrial disability. This would appear 
to be so even if the worker's "capacity• to earn 
has not been dimin.shed. 

15, 1983 for Oolobid, Silva'.le:ne and EES in the amounts of SB. 30, 
S5.7S and S,.OS respectively. 

Claimant ' s objections to defendant's exhibits 8, C and Oare 
overruled. Defendant's exhibit 8 1s claimant's W-2 ~age and tax 
st3tement for 1983 showin3 wa-3es, cips an, other compensat i on of 
S199.33. Defendant's exhibit C is a copy of a check of the 
employer with claimant as payee in the amount of $142.61. The 
check slip is dated "10-10"; lists 5~ 1 1 4 hours worked and a 
rate of $3.35 per hour for total earnings of S181.7~. An 
accompanying time slip also records 54. 25 hours worked and 
de:nonstrates claimant worked a five day week. Defendant's 
exhibit O is a copy of a check drawn ~y tte e:nployer with 
claimant as payee in the ~~ount of Sli.59. The chec~ slip and 
the accompanying time slip 11st 5 1/ 4 hours worked and total 
wages of $17.59. The chec~ 1s dated October ~9. 

For example, _a defendant employer's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. ~cSoadden v. Big Ben Coal Co., 
288 ~.~.2d 181 (Iowa 1980). 

The evidence establishes that after clai~ant's inJury he 
attempted to return to work, felt he wa~ unable to and after 
telling his employer's agent, left. The employer'; agent then 379 
contacted claimant and asked him to return to work. Claimant 
advised he could not work. He then was terminated. The employer's 
agent apparently later asked claimant to return to work which 



claunant did not do. !tis uncle.le ..,heth"?r cla imant's refusal 
of the employer ' s o f fer of work o~curred cefore or after claimant's 
~ovember 12, 1983 wo r k release. It 1s clear tha t claimant 
exercised some choice in his decision not to continue his 
service .., ith the employer. Thus, whi:~ neithe~ claimant nor his 
empl~yec's agent can proper~y oe characteriz~d as <? xercising 
ste r l ing maturity and good Judgment, the record does not establish 
t!1at the employer refused to give cl.li~dnt work of any ,ind 
follo..,ing his inJury. Cl11mant, hence, r.oes n>t qualify for 
permanent partial disaoility tenetits un1er the rule of Blacksmith. 

Claimant's rate of compensation cenains in dispute. The 
facts rela tive to this issue were hotlr j1spute~. The undisputed 
facts are that cla1mant .... o,~ed at least 54.25 hours before n1s 
injury; tha t claimant ..,as paid an hourly ~age of $3 . 35; that 
claimant worked a split shift each day; and that claimant's w-2 
statement r eflects that claimant earned $199.3~ 1n 1983, $17.59 
of which reflect post inJucy -?arnings lea•, 1ng preinJury earnings 
of $181.7 4 . The parties dispute whetner claimant worked one or 
t - o weeks prior to his 1nJury. Cl aimant's time card demonstrates 
one five-day wee k of work before his injury. Such is consistent 
with claimant ' s W-2 statement ~h1ch, 1n the absence o f substantial 
evidence contradicting such, 1s accepted as accu r ately reflecting 
claimant's earnings with the employer 1n 1983. Claimant wor ked 
a split shift and it 1s not at all improbable that he would 
typically have worked 5 4 .25 hours per week under that arrangement. 
Noc 1s it i~probable that that arrang<?ment and that nU111ber of 
hours per ~eek 1s s1m1lar to the work conditions of other 
Pmployees in similar occupation~. Section 85.36(7) governs 
~laimant's rate computation. The section and relevant subsection 
pro·, ide: 

The basis of compensation shall be the weekly 
earnings of thP. 1nJured employ<?e at the time of the 
1nJury. Weekly earnings mean ;r,ss salary, wages, 
or earnings of .3n e~~loyee :o which such employee 
would have been entitle1 haj he Jocked the customary 
hours for the full pay perioJ 1n ~hich he was 
inJured, as re~ularlv r~quired by n1s P~ploy~r f~r 
the work or employ~ent foe J n1cn h"? -as employee, 
computed or determined as follows and then rounded 
to the nearest dollar: 

ln the case of an employee who has been in the 
employ of the employer less than thirteen calendar 
weeks u·n!llediately preceding the inJury, his weekly 
earnings shall be computed under suosection 6, 
taking the earnings, not including ovPrtime or 
premium pay, for such purpose to be t~e a~ount he 
would ~ave ear~ed haJ he been so e~pl~y<?d bf the 

empl~yer the full th1:teen calendar weeks im.:iedia tely 
preceding the injury and had ~oc<ed, when work was 
available to other empl~yees in a si~ilar occupation. 

Claimant's weekly earnings then are $181.7 4 , or when rounded 
to the nearest dollar Sl82.00. Claimant 1s single and entitled 
to one exemption. Claimant's rate of wee~ly compensation 1s 
Sll7.37. 

Cla1~ant seeks payment o f certain medical e xpenses including 
~edical travel expenses and prescriptions. All are causally 
r~lated to cla1mant's inJury and, therefore, are co~pensable. 
Exhibit 2 indicates claimant traveled to ~ercy for ~ed1cal treat-ent 
on ten occasions, He is ent1tled to co~pensat1on for such. 

rIND[~GS Of FACT 

WHEREFORE, [TIS fOtrnD: 

Claimant receive<l an 1n)ury arising out of and in the course 
cf his e;aployraent October 14, 1983 - hen he suffered chea1cal 
burns to his feet whil• scrubbing the kitchen floor in bis 
ea?loyec's restaurant. 

Clai■ant sought e<lical treatment at ~ercy Bospital on ten 
different occasions. 

Clai3ant traveled 11 . 8 round trip ~iles on each occasion. 
Cla1oant's burns healed and he was released to return to wor< 
soveaber 12, 1983. 

Pc1oc to soveDb~r 12, 1983 cla1~ant att~ pted to ret~rn to 
~or~ and J aS unable to do so. Clai~ant J aS subsequently terminated. 

Cla_ ant's e ployer's agent as~ed clai ant to ret~cn to -or~. 
c:a1 ant ref~s•d. 

Cla1;::1nt ~as te•pocar .ly to:a!ly disabled froo '!\is inJury 
date to UO\e.::ll~C !:.', 19~3. 

Cla1 ant ~or~ed o·e spli~ sn1!t week o! S~.:5 ~'"113t a :a•e 
of 3.JS per hour for t~e e~ployer p:ioc to his inJ~r) da:e. 
$uch ~as t)ptcal of ~rk ~ours and ear•.n~s of ott•r e-p-oye•s 
in s101lac occ~;,..t1ons. 

Cla- ant 1~cJrr~ c pe~seble •e31cal expenses as a ces~-t 
of hi£ in•ur). 

C l>'CL S IO' S Cf L,A .. 

Cla1 ant has establts~~ a c~ossl c•lat10nsr.1~ hce~ • een b.s 
te porary ~otal ~tsabil.ty a 1 ·1s l)c• ·er .4, }Y63 • =~ 10) ry. 

Claimant's rate o f ~eeKly compensation 1s one hundred 
sev~nteen a nd 37/100 dollars ($117.37 1 • 

Cla imant 1s entitled to temporary total d1sab1lity b~nef1tt 
!com h1s inJu r y date uncil Noveabe r 12, 1983. 

Claimant is entitled to payment of ~ed1cal costs and medica l 
mileage e xpenses a s deline~t~d 1n the order below. 

ORDER 

THEREFORE, IT IS OaOE?iD: 

De fe ndant pay cla imant te~pora r y tot a l disability benef its 
at the r ate o f one hundr ed 3eventeen and 37/100 doll a rs ($ 117.)7) 
from his injur y date to Novembe r 12, 1983. 

Defendant pay accrued amounts in a lump sum. 

Defendant pay claimant ~ileage e xpenses totaling one hund r ed 
eighteen (118) mil~s at the rate of t wenty-four cents (S.24 ) per 
mile. 

Defendants pay claimant the f ollowing medical coats: 

Mercy Hospital 
Dahl's Prescriptions 

$162.76 
21.10 

De fe ndant pay interest pursuant to section 85.30, The Code. 

Defendant pay costs of th1s action. 

Def~ndant file a 

Signed and fil"?d 

final report wnen this award ia paid . 

th13 ~ay of ::ovember, 198!. 

BEFORE THE IOWA U1DUSTRIAL co~•HSSIOllER 

aODNEY L. HOUSEHOLDER, 

Claimant, 

vs. 

CIT~ Or CENTERVILLE, 

E"mployer, 

and 

THE HARTFORD n;suAA'lCE Gl'OUP, 

Insurance Carrier, 
.)efend~nts. 

: 

: 

D E C r S ! 0 ll 

: 

STATE'-!E',T Of' TllE CASE 

Cla1~ant appeals fro- an arbitration d•cieion ~herein 
clal ant - as denied woc<ers• cocpeneatlon benefits aa a result 
:>f a~ 1nJury he received on or abOut !U!f 14, 1982. 

The record on appeal consists of t~P :ra~script o! the 
arl~tration hear.nq -nich contains tne test1~ony ot claf ant, 
:lai=ant's ~l!e, Susan Kae House~o!der, Van ~e Hern, Clint 
s ~an, F,ed ~1Jyton, and Jerry aa,er; cla. ant'o ~sh.bits 1 
tnroll(Jt 4 1r.d A; defendants' ext.!Oits l tr.·o~gh 81 and :he 
or1•~s ~nd fil:ngs of all par:.es on epfeel. 

ISS(.E 

nhether cla1cen: provtded def•nde•ts v •• 
inJur 1 fUr~ua~t to ro~a c,de sec:ton S.2l? 

• i e.)' not e f 

~? .~an .. - as ~-en:y-n."".e years r.>!~ ~: ... •i•P of ri-ear '9• 
ne .s a,,_•d ar.d ·as a da.:11• ec. c.a. ~~: re elv~ • GE: fr 
·i;h school aod ·as ~a-•· a fe # college eo.:•es. Pr10, 
~-o~k1oq for ~e!e:ic9nt ~loyer, •lai~an: test.fled t·a• 
vor•ed a& a !er~ laborer, fee~ store cl•r•, fer• liie, t 
_acorer, p•otoqrap••r, correc~ onal off ce:, ;,ol ce p.,tr 
ar.d 9ra1· 01· bul!d-r. o:.-a1.:.a·t also• sc:a!t~ c:::et e 

n ar ed s-rvices -h•:e ate•• ree iear•, r c 
no:a~le d\scbarqe. !:a· c, pt ;a;es ~-2' 
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Claimant testified that prior to working for defendant 
employer he had never been hosp1talized for work-related injuries. 
However, claimant testified that whi le in the service, he 
fractured his wrist, and "(t]hey thought I had hepatitis, but it 
went from intestinal cancer to hepatitis and ulcers, and I don't 
think they really knew what I had." (Tr., pp. 26-27) 

Claimant testified that he was hired by defendant employer 
on December 1, 1980 as a •~anager slash custodian." Claimant 
stated that the position involved the bookkeeping of airport 
records, ~aintenance of the buildings and the a1rport snow 
removal, mowing, and all around Jeneral custodial work. Further, 
claimant testified that his job included manual labor such as 
pushing and pulling airplanes, ~1incenance on the lights, and 
supplying oil for the airport. (T=., pp. 15-16) 

Claimant recalled that in the middle of May 1982 he was 
digging up a water line that had frozen and broke over the 
winter. He testified "I was bent over the hole baling water out. 
And by the time I got done, I couldn't straighten up." (Tr., p. 28) 
Claimant stated that "it was like a kink in my lower back. I 
couldn't straighten up. I couldn't bend over to pick anything 
up. I couldn't stand up to sneeze or cough, I had to either 
squat or grab something or sit down or lay down.• (Tr., p. 29) 

Claimant testified that Fred Clayton, a member of the 
airport commission, was present at the time of injury. Claimant 
recalled that he disclosed to Clayton that his back was hurting. 
Claimant testified that after the incident too k place, he and 
Clayton walked back together to claimant's house. (Tr., pp. 29-31) 
Claimant did not seek medical attent1on at this time. 

Claimant testified that in mid-June of 1982, he was r~placing 
some airport hangar doors wh1ch had come off its hinges. Re had 
qo~t~n one of them hung and left the other one for later. A 
couple of weeks later he went back and attempted to finish the 
Job . Claimant stated that he experienced great difficulty in 
hanging the doors because the pain in h is back had spread to his 
leg. (Tr., pp. 32-34) 

,red Clayton testified to both incidents at hearing. In 
regards to the injury which occurred in mid-May, Clayton stated 
he did recall claimant digging at the water line but did not 
remember claimant telling him he hurt his back nor the two of 
them walking back to claimant's home . (Tr., pp. 131-134) 

Claimant did recall, however, the second event which occurred 
in June or July of 1982. He testified: 

Q. Now, have you also heard Mr. Householder 
testify ~hat at a later time, perhaps in June or 
July of '82, he told you that he'd hurt his back 

while working on a hangar door? 

A. Why, yes. 

Q. You heard that testimony? 

A. I heard that. 

Q. Do you remember him telling you that he had 
hurt his back while hanging a door? 

A. I don't know whether he told me or not, but he 
did mention it . He mentioned he had injured his 
back. I don't really know whether he told it to me 
as a matter of form or whether he JUSt -- just ~ade 
a remark that he had, but one or the o ther. 

Q. Now, in this remark rhat he made to you, did he 
tell you he had hurt his back? 

A. Yeah, he injured his back. 

Q. Did he tell you how he had hurt his back? 

A. No. Indicated ne'd been lifting on a door. 

Q. Did he tell you what kind of a door? 

A. Well, no, but I know what kind they are. I've 
lifted them myself. 

Q. So when he said door, you automatically knew 
what kind of door? 

A. I knew what door it was, yes. 
door, out wnat kind. 

Not the exact 

Q. Did he tell you for what re,son he was lifting 
on thP door? 

A. No, he didn't. 

Q. Do you happen to recall approximat1ly when it 
~as that he mentioned to you these faces? 

A. This was 3fter the episodes of tne digging out 
of the pipe. Shortly after that. 

Q. Can you give us an approximate month? 

A. Let's Just say a month, ~s close as I could get 
to it. I know it's not accurate, but as c:ose as I 

could get to it. 

Q. So that would put it in June of 1982? 

A. I would say, yeah. 
(Tr., pp. 134-136) 

Claimant testified that he first, sought medical attention 
during the second week of July 1982. He saw William A. Heffron; 
a chiropractor. Claimant testified that Or. Heffron performed 
chiropractic manipulation and prescribed muscle relaxers 3nd 
pain killer. (Tr., p. 36) 

On July 26, 1982 claireant visited Charles Poncy, o.o. He 
disclosed to Or. Poncy that he had hurt his back digging up the 
water line. 

Claimant testified he also told Or. Poncy that t wo days 
prior to visiting the doctor, he aggravated his back picking up 
a dog. (Tr., pp. 38-39) Dr. Poncy had him hospitalized on that 
day. (Tr., p. 40) 

Claimant recalled that during his hospitali zation he called 
Jerry Baker, the airport commissioner and asked him to get some 
help at the airport while he was in the hospital. (Tr., p. 41 ) 
Claimant testified that Baker was aware ne hurt his back on the 
job. (Tr., p . 44 ) His stay in the hospital lasted fo ur or five 
days . ( Tr • , p. 4 0) 

Claimant testified tha t he was rehospitalized the follo wing 
week. Claimant stated that he told Baker again that he would 
need help at the airport because his back was hurt. (Tr., p. 44 ) 

Jerry Baker testified to these conversations as follows: 

Q. Jerry, there's been testimony from Mr. Householder 
that while he was hospital1zed the first occasion 
at St. Joseph's, that would have been in late July, 
1982 3nd early August, 1982; that he teleFhoned you 
and advised you that he had hurt h1s bac~ on the 
job. Now, first, do you recall him telephoning you 
from the hospital and talking to you? • 

A. I remember h1m telephonin~ me and telling me he 
needed help because he was going to be put in the 
hospital, yes. 

Q. Okay. Was it just one occasion or two occasions? 

A. I don't remember. The first time it was for a 
·ouple days. we wasn't really that concerned about 
•- · ! believe the second time was a week. And at 
that time I sent my son out to ~ork and help Rod, 
~r actually help Susie, because Susie was there 
part of the time. I guess you just had the baby. 
And my son was there most of the time by himself. 

Q. Did you go to see him personally at the hospital 
on either of those occasions? 

A. No. 

Q. During at least the one ohc~e conversation -
maybe there wer e two, did Mr~ Householder adv~se 
you what his medical problem was? 

~- I knew that he was, what I cal! down in the 
back. I don't know what the correct term1nologv · • i S. 

I knew that he was down in the back. 

Q. Did he during those phone conversations tell 
you what had happened to cause him be1ng down in 
the hack? 

Q. How did you have knowledge that he was experiencing 
a back ailinent? 

A. I had seen him and talked to him, that he was 
In fact, I made 1 trip to ~he airport one time 

when he was laying on the floor. And, you know, I 
said, if you got hurt, I've got to file reports, 
and he said no. He didn't want to file reports, so 
we did not make out a report. 

Q. 
! .... c 

By report, you mean a first report of injury 
workers' compensation? 

A. Yes, sir. 

Q. Well, when you were out at the airport did you 
ha'le discussions about how hi s bac k ailment had 
occurred? 

~. No. No. I Just thought he was down in the 
oack. I didn't even know he was actually hurt. 
d idn't know it was an inj~r / . r Just thought he 
was down in the back. 

Q. So you didn't know or ~r. Ho~s eholder didn't 
tell you he had hurt his back on the j c t ? 

A. No. The first knowledge that i knew that he 

I 
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was act~ally claiming disability, hurt en the job, 
was when the mayor called ~e to the City hall on 
the 29th of September when he got ser1ed the 
noticed [sic) and asked me about it. 
(Tr., pp. 145- 147) 

After being discha r ged from the hospital the second tim~, 
cl,imant was re~erred by Or . Poncy to Jack w. Brindley, M.O. or. 
Brindley prescribed a back brace 3nd medication to claimant. 
Claimant testified that or. Brindley 1dvised claimant t h~t his 
c onji t ion would not improve without su•gery. (Tr., pp . 45-46 ) 
Or. ? J ncy then referred claimant t o Stuart R. Winston, M.O., in 
the fall of 1982. Claimant testified that or. Winston scheduled 
a myelogram and then performed surgury. Claimant testified that 
a!ter the su rgery he felt a great ~eal better but •it took three 
or four mont hs for all the pa1n to pretty much leave my leg.• 
(Tr . , pp. 48-49) 

. Claimant testified that he attended the meet1ngs of the 
airport commission. Cla imant stated that the commission me,ubers 
included: Claimant, Jerry Baker, Van Lee Hern, Fred Clayton, 
Gordon Cooper, and Clint Swan. Claimant testi fi ed that the 
commission met once a month. Claimant recalled that he only 
missed one meeting from mid-May to the end of September of 1982. 
(Tr., pp. 34-35) 

Claimant testifiea that the commission became aware of his 
impendin~ surgery about the first of October of 1982. (Tr., pp. 49-
50) However, claimant testified that the commission kne•,1 of his 
oack problems during the summer months of 1982. He stated that 
the comm1ss1on knew of his inJury because he told Fred Clayton 
and Jerry Baker about the injury. (Tr . , pp. 35-36) 

Van Lee Rern testified that ne oecame a memter of the 
commissi on in the fall of 1982 and he first became a ware of 
claimant's back ailment in September o , October of 19a2. Hern 
rec~lled claimant was lying on the floo r during a commission 
rreet1ng and appeared to be in pain. (Tr., pp. 109-111 ) 

Clint Swan test ified that he had been on the airport commission 
s ince May of 1982. Swan recalled that he attended most meetings 
from mid-~1y through Sepcember. He stated that he rrade the 
following observat1ons about c laimant: 

Q. Did you observe Mr. Householder during the 
summer of 1992 after you came on tne toard at the 
meetings? 

A. \'es, sic. 

Q. Okay. Was ~e sitting in a ch~ir o r was he 
i ayi~g do~n on h t S bac k, various times you saw h 1~ 
at the meetings? 

A. I~U -~ Iowa Southe~n Utilities has a hangar ou t 
at this airport, and Id be out there helping work 
on their planes, and various times he'd be over 
around different places on the premises. 

Q. Okay. But the airport meetings that met on 
this Thursday, it's my understanding that you were 
present at those meetings after you came on the 
board, prior to September there were ~eet1ngs? 

A. Uh-huh. 

Q. Okay. And you were present at those meet1ngs? 

A. I would about have to have been because I don't 
think I've only missed one since I've been on the 
board. 

Q. Was Mr . Householder present at those meetings? 

A. I think he wa s present on every one of them. 

Q. Ckay. And would he be laying on the floor 
during those meetings? 

A. l only recall one time that he was laying on 
t he floor. 

Q. would that have been prior to September? 

~- Sir, t can't -- I don't know anythi~g to to 
(s i c) ma t ch the dates to because at t he timer had 
no ~dea that we'd been sit t ing here now. All I can 
say 1s w~ a l l seen it the same night so I'd suppose 
you' d have to go on the as s umption of what four 
ag r ee on. · 
!Tr., pp. 126-127) 

Claimant test i fied that he first b~came aware of the existence 
of wo rkers' co~pensation benefits i n Sept~mber Qf 1982. (Tr., 
pp. 51-52) Defe ndant employer claims t hat it .as notified of 
clai~ant's work-related injury on September 29, 1982. ( Defendants' 
Exh ibit 7) 

APPLICABLE LAW 

Iowa Code sect1on 85.23 provides: 

Unless che employer or h1s represent ative shall 
have actual knowledge of the occ urre nce of an 

injury received within ni nety days from the date of 
the occurrence of the injury, or unless the employee 
or someone on h i s ~ehalf or a dependent or someone 
on his behalf shall give notice thereo~ to the 
employer wi thin ninety days from :he date of the 
occurrence of the injury, no ~ompensat ~on shall be 
allowed. 

The statutory period of no tice commences to r un only a fte r : 
( 1) the employee has knowl edge or reasonable grounds for knowledge 
of this disability: and (2) the employee has discovered or by 
reasonable diligence could discover that his disability may be 
work related. Robinson v. Department of Transportation, 296 N.W.2d 
80 '.J , 812 ( Iowa Ull o): Lewis v. Chrrsler Corporation, 230 N.'·l.2d 538 
54 3 Otich 1975). ' 

_Sect1on 85.23 does not expressly require any infor~ation in 
addition to knowledge of the inJury to satisfy the actual 
knowledge prong of the statute. Furthermore, we cannot defeat 
the beneficient purpose of the worker s' comoensation statute by 
reading something into it which is not there. Cedar Rapids 
Community School v. Cady, 278 N.W.2d 298, 299 {Iowa 1979). I n 
seek1ng the meaning of the statute, however, we must consider 
1ts entirety rather than only one portion and must give it a 
construction which does not make any part superfluous. Iowa 
Department ~f Trans ortation v. Nebraska-Iowa Su l Co., 272 

· Iowa. ). 

The purpose o f section 85.23 is to alert t he employer to t he 
possibility of a claim so that an investigation o f the facts can 
be made while the information is f resh. Knipe v. Skelgas, 279 
Iowa 740, 748, 294 ~.W. 880, 884 (1941). In v iew of th is 
purpose, it is reasonable to believe the actual knowledge 
1lternative must include information that tne injury might be 
work related. Robinson, 296 N.W.2d 809, 911. 

The principle is stated in 3A Larson, Workmen's Compensation 
S78.3l ( a), at 15-39, to 15-44 ( 1976): 

It is not enough, however, that the employer 
through his representatives, be aware (of claimant's 
malady). There must in addition be some knowledge 
of accompanying facts connecting the injury or 
illness with the emplcy:nent, and indicating to a 
reasonably conscientious manager that the case 
might involve a potential compensation claim. 

This principle has been held to apply to the actual knowledge 
pr ovision of section 83.23. Robinson, 296 N.W.2d 809, 811. 

ANALYSIS 

The time period for notice or claim does not begin to run 
until the claimant, a~ a reasonable man, should recognize the 
nature, seriousness and probable compensable character of h1s 
inJury or disease. The reasonableness of the cla1mant's conduct 
1s to be judged in the light of his own education and intelligence. 
He must know enough about the 1nJury to realize it is both 
serious and work-connected, but positive medical information is 
unnecessary if he has information from any source whicn puts him 
on notice of its probable compensability. 

Defendant concedes that the notice period should n~t begin 
to run prior to the t i me the claimant knows of his d1saoility 
and its alleged connection to his employment. However, defendant 
3rg ~e,; that the plaintiff was in possession of a ll operative 
facts on Hay 14 , 1982 when he sustained the back injury digg i ng 
up a water line. Defendant overlooks one very basic point: it 
is one th1ng to be in possession of all the facts acd quite 
another to comprehend the complex interrelat1on of those facts. 

While it is true that cla1rnant's education includes a GEO 
and a series of college courses, the record indicates that the 
c laimant's condition was the kind of inJury of which the serious
ness was not immediately known. 

Further, ev1dence discloses that more than one incident 
could have resulted in an inJury which would have placed claimant 
within the statutory notice period. The record clearly shows 
that not only was claimant involved in an incident on May 14, 
1982, but there is sufficient corroboration by Fred Clayton to 
establish that in July 1982, claimant was involved in a work
related incident lifting a hangar door. 

Finally, tnere is evidence in the record which points out 
t hat : laimant didn't recognize the probable compensable character 
of hi s inj ury at those times. Until tne fall of 1982, he 
allegedly 1idn't ev~~ know what workers' compensation benefits 
were. 

Ther e fo re, pursuan t to sec t1on 85.23, it is conc: uded that 
t he claimant did not r ~cognize the nature, seriousness, dnd 
pr obable compensable c~aracter of his inJury on May 14, 1982. 

In determin1ng when the defendant employer recet~ed actual 
~nowledge of claimant's injury, the deput7 accurately stated the 
t est to be whether a reasonably conscient1ous employer had 
grounds to suspect the possiblity of a potential compensacion 
c laim. 

tn the present case, several facts are present: 

( 1) rhe airport commission knew that c la imant's job required 382 
a great deal of manual labor: 
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(2) Fred Clayton, a member of the airport commission, knew 
of at least one occasion when claimant hurt his oack; 

(3) Cl a i~ant telephoned Jerry Baker, the airport commissioner, 
from the hospital on two occasio~s disclosing h1s back pain. 

( 4 ) Duri ng various airport commission meetings from mid-Nay 
through September, cla i mant would lay on the floor in pain. 

Because reasonable persons could reach different conclusions 
from t he evidence, it does not follow that t~e defendant employer 
could not make the "intellectual lea p" from the fact that 
claimant was naving back difficulties to the inJur/ being work 
related. Defendants have not established by a preponderance of 
the evidence that claimant did not provide timely notice of the 
injury pursuant to section 65.23. 

FINDINGS OF FACT 

1 . Claimant bega n wor king for defendant e~ployer on ~ecembec 
1, 1980. 

2. Claimant injured his back while perfvcming manual labor 
for defendant employer on May 14 , 1982. 

3 . Claimant reinjured his back and discovered pain in his 
.eg while per forming manual labor for defendant employer in July 
of 1982. 

4. Claimant sought medical treatment foe his discomfort in 
July 1982. 

5. Claimant was hospitalized twice during the summer of 
1982. 

6. During both hospitalizat!ons, claimanc telephoned 
defendant employer disclosing the injury to his bac~ and leg. 

7. Claimant attended airport commission meetings from 
mid-May through September 1982 and was noticeably in pain. 

8. Claimant was again hospitalized in October 1982 and 
surgery to his back was performed on October 21, 1982. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the 9ar~ies and the 
subject :natter. 

2. 
of his 

3. 
notice 
8S.23. 

Claimant did not have knowledge as to the compensability 
in1ury on May 1 4 , 1982. 

Defendants have not shown they were void of timely 
or knowledge of claimant's inJury pursuant to section 

ORDER 

THEREFORE IT IS ORDE~EO: 

That the deputy commissioner's decision be reversed and 
remanded for hearing. 

That defendants pay the costs of this action pursuant to 
Industrial Commissioner Rule 500-4.33. 

Signed and filed this /k day of NoveMber, 1984 . 

BEFORE THE IOWA INOUSTRI~L co~~ISSIONER 

CLIFFORD A. KETCH, 

Claimant, 

vs. 

SWIFT INDEPENDENT PACKING CO., 

Employer, 

and 

NATIONAL UNION FIRE INSURANCE 
COMPA:l'i, 

Insurance Carrier, 
Defenrlants. 

File No. 7 4 7912 

D E ~ I S I O N 

FILED 
OCT 1 21984 

IOWA INDUSTRIAL COMMISSIONER 

By order of the industrial commissioner dated September 17, 
1984 the undersigned deputy industrial commissioner h~s been 
appointed under the provisions of Iowa Code §86 . 3 to issue the 
final agency decision in this matter. 

Defendants appeal from a decision filed July 26, 198 4 which 
ordered them to provide further evaluation and treatment by Dr. 
Bakody. 

The record on appeal consists of the t=3nscript of the 
heari ng• claimant's exhibits 1 and 2; and defendants' exhibits A 
through

1

G. All evidence was considerej in reaching this final 
agency decision. 

The decision will be slightly jifferent f:om that reached by 
the hearing deputy. 

ISSUE O'l !\PPEAL 

The issue as stated by defe , 1n ts is: "",ihether claimant is 
enti tled to further treatment with Dr. Bakodv unJer section 85.27, 
Code of Iowa." 

STATE~ENT OF THE CASE 

Right-handed twenty-nine year old claimant began his employment 
with defendant employer on September 23, 1931. ~is work was to 
tlke quarter rib sections and divide then, into commercial cuts. 
~o test1fied that in ~ctober of 1982 hi3 fi~gers began to swell 

as he labored.at a job holding a :neat hook in his left hand 
while cutting with his right. He reported his problem to his 
foreman, to the nurse and to Robert W. Hoffmann, ~.D., the 
company physician. 

Dr. Hoffmann did sur~ ~r y on claimant's finger, removed a 
growth and returned claimant to light duty. He was placed on 
his regular job. Claimant claimed he ~ad trouble pulling the 
cuts of meat apart. He also was both1red by the cold, which he 
said could get to freezing, in that his hands would go limp and 
he would be unable to use a knife. In early 1983 he had trouble 
in his forearms and wrists and he dr~pped his equipment. By the 
fall of 1983 his difficulty was with pain and numbness in his 
forearms and shoulders . He saw Dr. Hoffmann who prescribed 
medication which made him sick. A brace prescribed by the 
doctor prevented his using a knife and he was moved to a well 
saw the use of which he asserted resulted in an inability to 
move his left arm. 

After receiving two write ups for poor wor~ performance, 
cla imant was taken off work for electromyography. When the 
results of that testing were received, Dr. Hoffmann wanted to do 
surgery on claimant's wrists the next day. Claimant declined to 
have the operation because of the results from his first surgery, 
because he had no one to watch his child and because he wished 
to have his wrists don~ one at a time. 

Cl1imant was adamant in his assertion that he was willing at 
all times to undergo surgery so long as it could be done a wrist 
at a time. 

In October claimant on his own initiative and at his own 
expense went to Or. 9akody whom he told of pain in his arms and 
o f an inability to hold his equipment. He was then sent by tne 
compa~y for additional electromyography and x-rays and to see Dr. 
5ocarras whom he told of ln inability to use his arms. 

He returned to Dr. Hoffmann who performed a left carpal 
tunnel on February 3, 1984 and a right carpal tunnel on February 
17, 1984. 

Claimant declared that post surgery ne nas been unable to 
use his hands well, that his fir-• three fingers and thumb on 
both hands are numb and that his left arm falls asleep. 

Claimant recalled returning to work four #eeks post surgery 
and being placed on the fat line where he was to pull meat from 
fat scraps. He was suspended 1nd then returned to the 50-50 
l i,e where again he #as pulling fat off 'lleat. After being 383 
suspended from that Job, he eventually go t back to the same job 
he #as doing when he was hired . 



. Claimant•~ present complaints ace of ~xtreme oain 1n his 
r:ght ~and which goes to sleep and renders him un;ble to hold 
~1s knife. His left arm also goes to sleep. He claimed numbness 
i~ b~th hands and i~ the fingers on both sides. He has difficult 
~ick~ng up and holding on to things. Exposure to cold results y 
in his hands and arms go~.,g to sleep. 

and 
Claimant stated that he has bee~ trying through his foren3n 
the plant nurse to get an appointment with Dr. ~offmann. 

R. W. Hoffmann, M.D., board certified surgeon, first saw 
claiman~ on O~to~er 19, 1982 and took ~ history of claimant's 
developing pa1n in both hands in October o f 1981. Claimant had 
a ~ass over t~e p~oximal phalanx of th~ left index finger from 
us1ng a hook 1n his left hand. Based on his observations and 
what he was told by the claimant the doctor diagnosed 3 tenos novitis 
of the flexor tendon of both hands 3t the wrist 3nd ooss ibly ~n 
early carpal tunnel syndrome. Cla 1~ant was giuen me~ication. 

~laimant returned on December 20, 1982 with sore wrists 
part1~ulacly on t~e . left. His condition was diagnosed as 
chr?nic tenosynov1tis of the left hand and forearm. A wrist 
splint was applied. 

De. Hoffmann then commenced seeing claimant 3t least once a 
month and at times twice. The mass on the left hand, a myxoid 
neurof1broma, was r~moved about April 29, 1983. Electromyography 
was done on October 12, 1983 which revealej bilateral carpal 
tunnel syndrome. Nerve conduction studies were repeated on 
November 16, 1983 and ag~in were interpreted as showing bilateral 
c arpal tunnel syndrome with distal conduction o f the median 
nerve unc~anged as compared to the previous study . A cervical 
spine series done November 28, 1983 ~as normal. 

After what the doctor characteriz~d 3s false starts, 3 
carpal tunne~ release was done on the left on February), 1984 
and on the right on February 17, 1984. CL3imant's recove ry was 
described as "real nice" with 3 return o f strength 3nd feeling. 
D:. Hoffmann ~aid it_was ~t claimant's request that ne was 
,_turned to _his original Job. After t~ree or four days claimant 
reported being unable to do the work because ~e did not have the 
strength and because he dropped his knife . 

. The surgeon reported no ev16d11ce of thorac i c outlet syndrome 
either on electromyography or 1n cervical spine films. Claimant 
was refer~ed to Dr. _Socarras, a neurologist, who found no 
ra~iculit1s or ~l 1n ical evidence of thoracic outlet syndrome. 
Neither was a diagnosis of Raynaud's disease ver1f1ed. The 
latter entity wa s characterized as a disease of the end arteriQs 
manifested by whiten~ss in the hands when they become cold, pain 
1n the t1ps of the fingers and atrophy oc tne skin and subcutaneous 
tissue. 

Dr. Hoffm?nn admitted the possibility that claimant might 
have both carpal tunnel and thoracic outlet syndrome at the same 
ti~e. He explained that carpal tunnel involves only the wrists 
while thoracic ~utle~ syn~rome is present tn the whole arm, that 
carpal tunnel will nine times out of ten involve the median 
nerve although the radial and ulnar nerves may also be involved 
and that thoracic outlet syndrome involves the radial, median ' 
and ulnar nerve roots. 

John T. Bakody, M.D., board certified neurosurgeon, saw 
claimant on October 21, 1983 at whicn time claimant complained 
of pa1nful numbness from his elbows tnto both hands and the 
fingers which had been present for over a year. Cla1mant 
reported having been seen by Dr. Hoffmann and advised to have 
surgery. Claimant told of difficulty with fine sensation and of 
color changes in his hands with cold. 

On examination claimant's grip did not reiistec on the right 
and W3S 60 on the left. The Tinel sign was ~ositive over the 
ulnar nerve bilaterally. The Roos test and the costoclav1cular 
test were positive on the left which was thought to be consistent 
with~ diagnosis of thoracic outlet syndrome. or. Bakody 
described all tests, the Phelan's, Tinel's and a blood pressure 
assessment, for carpal tunnel as negative. Based on his t esting 
Dr. Bakody diagnosed thoracic outlet syndrome on the left and ' 
found symptoms suggestive of Raynaud's phenomenon. 

In discussing thoracic outlet syndrome, Dr. Bakody said the 
symptoms would be pain, numbness and weakness 1n the use of the 
extrem1ty which usually are worsened by overhead work. The 
syndrome would most commonly affect the ulnar nerve. Carpal 
t unne l would involve the median nerve with symptoms occurring in 
the first three dig its although the,e m1ght be referred pain 
problems. Dr. Bakody related claimant 's 3ymptoms to his work. 

Dr. Ba~ody did not distinguish between Raynaud's phenomenon 
and Raynaud ' s d1sease. He said that occasionally Raynaud's 
1isease or phenomenon wi ll be seen an conJunction wtth t horacic 
outle t syndrome. 

The doctor suggested having ~laimant seen by a s~r~eon to 
see if the diagnoses would be confirmed and to do surg1cal 
treatment . 

er. Bakody acknowledged that he had seen claimant only on 
one occasion and had not seen him since the carpal t unnel 
release. 

Alfredo D. Socarras, ~.o., neurologi3t, examined claiman t on 
January 6, 1984 at which time claimant complained of starvation, 
nervousness, pain and stiffness 1n his neck, pain 1n the left 
forearm, lack of function in his <nuckle wher e sur~ery had been 
performed and numbness in his left arm. 

_on examination the Tinel sign was positive over the right 
median nerve. After reviewing t he electcomyograms of October 2, 
1983 and November 16, 19~3, the cervical x-rays and the reports 
of Ors. Bakody and Hoffmann, Dr. Socarras concluded that claimant 
had work-related carpal tunnel syndrome. He believed claimant's 
main problem was emotional and he was un3ble to find signs of 
ce rvical radiculitis or clinical evi~ence of thoracic outlet 
syndrome. 

APPLICABLE LAW AND ANALYSIS 

The issue herein is whether claimant is entitled to further 
treatment under Iowa Code section 85.27 which provides in 
pertinent part: 

The employer, for all injuries compensable under 
this chapt er or chapter BSA, shall furnish re3son
able surg1cal, medical, dental, osteopathic , 
chiropractic, podiatric, physical rehabilitation, 
nursing, ambulance and hospital services and 
supplies therefor and shall allow reasonably 
necessary transportation expenses incurred for such 
services. The employer shall also furnish reasonable 
and necessary crutches, artifical members and 
appliances but shall not be required to furnish 
moce than one set of permanent prosthetic devices. 

For purposes of this section, the employer is 
obliged to furnish reasonable services and supplies 
to treat an injured employee , and has the right to 
choose the care. The treat~ent ~ust be offered 
promptly and be reasonably suited to treat the 
injury without undue inconvenience to the employee. 
If the empl~yee has reason to be dissatisfied wit, 
the care offered, he should communic3te the bas1s 
of such dissatisfaction to the employer, in writing 
if requested, following which the employer and the 
employee may agree to alternate care reasonably 
suited to treat the injucy. If the employer and 
employee cannot agree on sue· alternate care, the 
commissioner may, upon application and reasonable 
proofs of the necessity therefor, allow and ordec 
other care. In an emergency, the employee may 
choose his care at the employer's expense, provided 
the employer or his agent cannot be reached immediate ly. 

Both parties cite Nelson v . Cities Service 011 Co., 259 Iowa 
1209, 1~6 ~.W.2d 261 (1966) for the propos1t1on that a claimant 

•must prove by a preponderance of the evidence that the alternative 
care is necessary.• The undersigned does not believe that 
proposition to be correct. Initially it must be noted that 
Nelson cited by the parties does speak of a preponderance of the 
evidence, but that is to establish an employer-employee relationship 
and has nothing to do with Iowa Code section 85.27. 

Claimant does need to show by a preponderance of the evidence 
that the treatment he seeks is causllly related to his injury of 
October 15, 1982. He does not have a similar burden regarding 
alternative care. To obtain different care he need only sub
stantiate the reasonableness and necessity for a change of care. 
See Kimrey v. Swift Independent Packing Co., Apoeal Decision 
filed December 30, 1983. · 

Claimant's first compla1nts were in 19~2 and were of his 
fingers. Claimant had surgery to remove a growth on his finger 
and then to both his wr ists. Claimant now complains of pain in 
his right hand and numbness 1n his hands, fingers and his left 
arm . Numbness is exacerbated by cold. 

Defendants sent claimant to Dr. Hoffmann who performed 
claimant's first surgery. Dr. Hoffmann diagnosed carpal tunnel 
syndrome. Before carpal tunnel surgery was done, claimant on 
his own went to Dr. Bakody. Also prior to surgery, claimant was 
sent to Dr. Socarras presumably for a second opinion. 

Dr. Hoffmann said that 1n an 1nvestigation o( whether or not 
cla1mant had thoracic outlet syndrome, he had ordered cervical 
spine x-rays and some of the tests suggested by Dr. Hurd. 
Testing also was done for Raynaud's disease. Dr. Hoffmann 
himself did not receive the information regarding that testing; 
however, he had Dr. Socarras do some tests which he said were 
for the purpose of determining wnet~ec or not claimant had 
thoracic outlet syndrome. Dr. Hoffmann, who seemingly ruled out 
both thoracic outlet syndrome and Raynaud's disease agreed that 
jiagnosts of neurological problems 1s beyond his expertise. 

Dr. Ba kody, board certified neurosurgeon, saw claimant on 
one occasion and prior to his ca rpa l t unnel surgery. Claimant 
told him his symptomatology was aggravated by driving and 
working with his arms overhead. Claimant does neither driving 
nor working overhead 1n his wock foe defendant employer. Dr. 
Bakody's test1ng was negative foe carpal tunnel. It must be 
noted that at the time of Or . Hofimann's surgery on the left he 
found "(t)he median nerve ... markedly compressed by a very thick 
and fibrous carpal tunnel. rhe nerve itself was firmly bound 
with inflammation.• On t he right or. Hoffmann found " ( t ) he 
nerve was markedly flattened and there was a ra ther thick carpal ]OJ 
tunnel overlying this ~ed13n nerve. The ldJacent tendon shea t hs M 
were also markedly swollen." 
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On the ot~er hand, Dr. Bakody's testing for thoracic outlet 
yndrome showed a postive Roos and costoclav1cular. The doctor 
oncluded claimant has thoracic outlet syndrome and some symptoms 
ndicative of Raynaud's phenomenon. Dr. Bakody pointed out that 

person may have more than one condition at a time and he 
1aint ained that based on what he had seen claimant has thoracic 
,utle~ syndrome. He suggested evaluation of the vascular 
•omponent of cla imant's condition. Dr. Bakody ultimately 
·oncluded that symptoms claimant had at the time of his evaluation 
•ere wor k- related. 

Dr. Socarras reviewed electromyography, x-rays and reports 
if Ors . Bakody and Hoffmann . He found no signs of cervical 
adiculitis or clinical evidence of thoracic outlet syndrome. 

The hearing deputy ordered that "(d)efendants shall pay 
·laimant for further evaluation of his work-related inJury under 
.he direction of Dr. Bakody, including treatment if deemed 
,ecessary.• The order in this decision will be slightly different . 

Claimant, post surgery, has continuing complaints. Dr. Bakody 
,as suggested a vascular evaluation. Dr. Hoffmann points out 
.hat thoracic outlet syndrome is outside his area of expertise. 
>r. Bakody made a diagnosis of thoracic outlet syndrome, but he 
1ought a vascular surgeon to confir~ his diagnosis. Claimant 
1eeks further evaluation and treatment by Dr. Bakody . Dr. Bakody 
;eemingly has done what he can do this point. The undersigned 
,el ieves that on this record a vascular evaluation is reasonable 
ind necessary. 

Defendants have the right under Iowa Code section 85.27 to 
;ontrol medical care. Claimant has evidenced dissatisfaction 
1ith his medical care to this point. qe has followed the 
>~?scribed procedure under the law to make his dissatisfaction 
:nown. In a spirit of compromise, the undersigned will order 
jefendants to provide claimant with a list of three authorized 
,hysicians, including at least one vascular or thoracic surgeon, 
:o provide claimant with a vascular evalua tion and further 
:reatment should that treatment be found necessary and related 
:o his inJury of October 15, 1982. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

That claimant is twenty-nine years of age. 

That claimant is right-handed. 

That claimant began work for defendant employer on September 
23, 1981. 

That claimant developed swelling in his fingers and a growth 
on one finger: 

That claimant had surgery by Dr. Hoffmann to remove a myxoid 
neuro f ibroma. 

That claimant's hand went limp in cold and he was unable to 
hold a knife. 

That claimant ' s complaints moved into his wrists, forearm 
and shoulder. 

That Or. Hoffmann performed a carpal tunnal release on the 
left on February 3, 1984 and on the right on February 17, 1984. 

That at the time of surgery on the left Or. Hoffmann found 
marked compression of the median nerve by a thick and fibrous 
carpal tunnel. 

the 
the 

That at the time of surgery on ~he right Dr. 
nerve markedly flattened with a thick carpal 
median nerve . 

Hoffmann found 
tunnel overlying 

That claimant presently complains of an inability to use a 
\nife in his right hand due to numbness and pain, numbness in 
his hands and fingers and difficulty picking up and holding on 
to things. 

That claimant's symptoms are exacerbated by cold. 

That Dr. Bakody saw claimant one time nearly a year ago and 
prior to his carpal tunnel releases. 

That a vascular evaluation is ~ppropr iate medical care. 

That claimant has followed the procedure in Iowa Code 
section 85.27 applicable wh~n an employer and employee cannot 
agree on medical care. 

CONCLUSIONS OF LAw 

THEREFOR£ , IT IS CONCLUDED: 

That claimant has shown the necessity for further evaluation 
under Iowa Code section 85.27. 

ORDER 

THEREFORE, IT IS ORDERED: 

That within twenty (20) days from the signing and filing of 
this order defendants provide to cla1~ant a list of three (3) 

I 

physicians including at least one (lJ vascular or thoracic 
~u rg~on authorized to evaluate his condition. 

That defendants provide additional care to claimant for any 
condition which is causally related to his injury of October 15, 
1982. 

That defendants pay costs of these proceedings pursuant to 
Industrial Commissioner Rule 500-4.33. 

That this matter be returned to the docket for issuance of 
further analyses of status certificates of readiness so that the 
other issues in this case may be resolved. 

Signed and filed this / ( day of October, 198 4 . 

LEROY W. KEYES, 

Cla imant, 

vs. 

~- L. ~'IOERSON, tNC., 

and 

UNITED STATES FIDELirY & 
CASUALTY COMPA!IY, 

Insurance Carrier, 
Defendants. 
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This is a proceeding in review-caopening brought by LeRoy w. 

Keyes, the claimant, 1gainst B. L. And e rson, Inc., his employer, 
and United States Fidelity & Casualty Company, the insurance 
::ae rier to recover additional benefits 1Jnder tne Iowa Workers' 
Compensation Act by virtue of an admitted industrial inJury 
which occurred on 'lay 4, 197?. The clai~a,t received healing 
period benefits for 1 period of four weeks , six days 1t the 
stipul1~ed weekly cat~ of en titlement of $159.00 per week. 
Cla imant also receivej a SO week period of per~anent partial 
jisabili~i or 10 percent functional i~pair ~ent o f the body 35 a 
who le. 

:'l\is matter ,1as ;ioacd •n Cedar Ra:njs, rc.oa :>n J:inu3ry 10, 
3S4 a,d in accordance with an order ~f Januar v 3, ~9a4 signe1 

~y Deputy David Lindquist, the rccorj i~ this ~ltter was left 
?pen unti l the filing of toe e1identi1r 7 d??Osi:,on of JJhn S. 
Koch, 'I.O., which ·.oas taken j1nuar 1 17, 1.) 3 L 

l'le shall concern 0 11rselves w1t'i the n;it•J~, anJ ext~nt of 
r,l3im3nt 's disability, if any. 

The record 1n this matter, blsed up,n t1~ undersigne:l's 
notes, consists of the o ra l live testimony of the claim2nt, f;ed 
:-htser, Randall Forsyth, Carroll W<1ltcr an1 Dennis Goettel: 
~la1mant's exhibits 1 through 7: ~efendants' exn~bits A through 
F, together with the evidenti1ry :leposition of John S. Kcch, 'I.D. 

There is sufficient :ceJible eviience ;ontai,ed 1n this 
pcoce'?ding to support the followlng . st,t~.71ent of ::acts: 
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Claimant, age 42, now residing 1n R1:::e Lake, ,hsconsin, 
began his employment activities for the defendant employe r May 
20, 1964 (Defendants' exh1b1t fl. rh~ e~ployer 1s in the 
crushed rock and asphalt business lnd the ,: laimant's dut~~s were 
that of a Terrex end loader driver at the quarry. Claimant was 
also required to tend a rock crusher and free the conveyor belts 
should such maintenance be required. This work was to be done 
with a pointed shovel and reqJired the exc~ss rock to be pushed 
or shoveled from the belts. On :1ay 4, 1979 cla imant injured his 
low back while pushing up the "A frlme" tongue of a rock crusher 
preparatory to having it move3 by l bull dozer. Claimant's 
foreman, Carroll Walters, was oper~t1ng the oozer and testified 
that the hook-up procedure wherein the tongue w1s to be attached 
to the dozer-was normally considered a two man job. Clai~ant 
and his foreman testified that the claimant was alone in lifting 
this heavy tongue. Claimant experienced 1~mediate sharp pain 
and was taken to the outpatient depart~ent at the Vinton Hospital 
arriving there at 9:00 a.m. (Clair.iant's exhibit 1, page 3). G. A. 
Fry, M.D., found acute low back spasm ~n the r1Jht from 08 t o L2. 
Claimant returned to work :-lay 8, 1979 (~f. ~x. E, p. l) but 
began to lose time from his employment on May 22, 1979 returning 
on June 24, 1979. Claimant became a patient of w. J. Robb, M.o., 
who reported his findings on 'lay 29, 1979, 10 part, as follows: 

On examination he stands with a slight curve of the 
lumbar spine favoring the right leg. rhe straight 
leg raising is positive at 60° on the right and 70° 
on the left for pain in the right nip. Bendin3 to 
the right increases the pain whil e bending to the 
left relieves the pain. Slexion 30° and then pain 
in the right buttock. Naffziger' s test negative. 
Cevical flexion negative. Heel Jnd toe gait ~ell 
perf2rmed. ~flexes intact. There might be a 
little diminished ankle jerk on the right. Sensation 
diminished over the lateral cal: and foot of the 
right leg. 

X-ray exam1nat1on reveals a nor~al iumbosacr3l 
spine. 

Diagnosis: HERNI~TION, flfTH Lu:,i04~ ors~. RIGHT, 
WITH NERVE ROOT COM ?RE53 [0'1, 'IILD 
NEUROLOGIC~L DEfICir 

Treatment: The patient has been advisej he should 
be on relative bed rest for 1 period of at least 
five to ten days and not applying an, stress to ~is 
back. I advised him that his r~cc,~ry mi3ht be 
rather slow and at all costs 3void any stress to 
the back. 

t cannot esti~at~ when he can ceturn to .iork ~Jt 

would plan to check him in 1bvJt two wee~s and 
depending on his improvement make some estimate as 
to when he might return. 

Claimant continued his employment duties for the balance of 
the year with increasing pain and pr~blems. 

Claimant began to experience problems with alcohol abuse. 
Claimant testified to a 6 week "1ry out" period and finally'was 
discharged by his employer for excessi,e aose~teeis~ (De f. ex. fl 
on November 17, 1980. 

. 
Claiman t next sought medical Jttention from w. J. Robb, ~.D., 

on August 11, 1981 due to interm1t':ent oack and leq pain. Dr. 
Robb reported on August 13, 1981, 1n part , as follo·.is: (Cl. ex. 2) 

This patient has not worked since November, however, 
not due to his back but because he is not emoloyed 
on the heavy equipment job where he op~rated·a 
heavy equipment apparatus for B. L. Anderson. 

This patient has not had increase 1n the symptoms 
as described nor nas he been on any medications. 

On examinativn he stands straight without any list 
to either side. He bends through a normal range of 
motion without any list to either side or evident 
muscle spasm. His leg tests are essentially normal. 
On palpation and percussion there is minor soreness 
over the low back. No referred or rad1cular pain 
produced. Neurological examination of reflexes, 
sensation, and motor control all appe1r .,ithin 
norm~l limits. His knee jerks are hypera:::tive. 

The patient has not been really activ~ or carrying 
out any exercise program or keeping hi~sel f physically 
fit since he has discontinued ~orking. He 1s 
largely sitting and sedentary. 

Recommendations: This patient ~s !?ally out of 
condition. He needs to start a progrlm of e xercises 
to strengthen the low back and for the soreness 
that occurs intermittently, a trial of Naprosyn for 
a month or so might be banefi~1al. rhia program 
was outlined for him and the e xerciaes and ~e 
should report bac k in about six weexs at which time 
we will give him some additional exerc i ses to carry 
out. 

On January 18, 1982 and March 4, 1';)92 Or. Robb again reported 
as follows: (Cl. ex. 2) 

The symptoms of which Mr. LeRoy Keyes co:;iplains of 
at this time are in my opinion relateJ to the disc 
injury which is documented in a report of :,iay 29, 
1979, a copy of which is enclosed. 

This patient improved on conservative management in 
1979, had intermittent symptoms 1n the low back 
during 1980 and then in 1991 developej increased 
symptoms which are documented in a report of August 
1), 1981. 

This patient w1s adm·itted to Mercy Hosoital on 
October 6, 1981, and a myelo9ram was perfor~ed on 
?ctobe r 7 which did not reveal lny gross 3bnormality 
of the spinal column or neurological structures. 

H~ has been placed on conservative management. 

LeRoy William Keyes was examined by me on the 11th 
of August of 1981 1n regard to a possible jisc 
syndrome producing pain in his low back, left hip 
and leg for which he was subsequently admitted to 
Mercy Hospital on the 6th of October for treatment 
and further evaluation. A lumbar myelogram performed 
at that time did not show evidence of a herniated 
disc so he was released from the hospital on 
conservative management. He was placed on a 
program of exercises . 

Subsequent examinations have indicated that though 
improving modecately he still has a consijerable 
amount of low back pain and he may have a mild disc 
syndfqme which cannot be demonstrated in the 
myelogram but at least sufficient in degree ~o 
cause him incapacity and the inability to perform 
1a1nful employment or Job at this tine. 

This patient I feel is disabled insofar as performing 
.:iverage or heavy physical work. Such ~::ti·.r1~ies as 
he could do job-wise would oe llrgel, sede,tary. 

following an examination of Mar:::h 25, 19S2, Or. Robb found a 
10 percent permanent partial disability of the body 3S a whole 
based upon a minimal LS disc herni3t1on, left. (Cl. ex. 2 ) T.1is 
impairment has been paid by the defendants. 

During the summer of 1981, claimant was a patient at the 
state institution located 10 Independence, Iowa for alcohol drug 
abuse treatment. In De:::ember of 1982 claimant was being treated 
Jt a mental health institute following an attempted suicide. 
Claimant had climbej the water tower in Vin':on, Io:.,a and upon 
clino1n1 iown, he Jumped from the pump nouse roof to the ground. 
Claimant also testified th~t he painted an enttre ho~se 1n 
Vinton, Iowa, but that sucn activity took ,1m ~u 1ays. Claimant 
further testified that he assiste~ in sone cor.crete form work 
but that he did all the easy wor~ ir. connection with such 
,ass 19 nment. 

Claimant was seen by Jo!ln R. tlalkec, !-1. D., june 16, 1982 •• 
The doctor's history appe1rs to be in concert with the testimony 
provided at the hearing. The Joct?r repor~?3, in part, as 
follows: (Cl. ex. 3) 

OPI~ION: This ~an aooears to h3v~ 3 sciatic1 on 
the basis of a S,:>.lC'?·occupyio:; les.on. I beli:?""e 
that it is undoubtedly a herniat'.?d 4~h lu~bar 3isc 
involving the 5th lumbar nee; :?, on the left si3e. 
This picture may be slightly clouded oy this 
oatient's alcoholism and 1t is poss1ole that he has 
~ little polyneuritis or ne•JCit1::: ::han3e -:lue to 
aicoholic ingestion but I th~nk that ~is ,a1n 
problem is from the injury. 

As far as the neck is conc:?rned, he nas a sp.>ndylosis 
of the 6th cervical disc, wh ich of course is giving 
him some radicular pain. I cannot relate this 
directly to his injury. 

I believe that or. Robb has handled this case very 
ni~e up to this point and would agree probably 
almost in fact throughout his whole handling and 
~is reticence to do surgery on this ~an. To begin 
with, apparently the ~~G's and the myelographic 
studies are not pathologic3l, however, we should 
remember that )0\ of the myelograms give 1 false/ 
negative. we should .:1lso remember that an E~G in 
itself is not totally reliable bUt I c3nnot ~1ve 
y~u the figures on what per:entl3e o f 1isc p:oblens 
it n1sses, howev~r, I can say .i1~h my experience 
wnere the V1G has been ne3at11e I hav? ;one zihe ld 
3nd operated either 1n t~e cervic.ll or j?rSll 
region and hJve j2fin1telJ fo~nd p3t~ol~;y, cured 
·h'.? pathology and 1n spite of the negative myelgor'l!ll 
(sic) and EMG's have gotten the ?atie~ts well. 

At this point I wouid state th~t this man is 
certainly partially disabled part.cular~y from_tne 
low back lesion. 1 do not know h?W to tigure 1n 
the neck lesion at this point. He tells ne that he 
1s dry now and 1s not taking alcohol and I don't 
know how reliable this is. Cert3inly toda/ he 
seems to be 1n good shape. r belie•1e tnat :>r. :l.;)bb 386 
would be perfectly JUStifi~d in 3oin3 an exploratory 
operation and lam1nc~tor.iy ?n the left sile i n 
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trying to relieve this man of his left sided 
radicular pain. Perhaps a repe:1t myelogram and CAT 
Scan combination should be done at this point. In 
Waterloo what we are coing is usin; Metrizimide dye 
and doing the myelogram in the mo rning f~r the 
lumbar reg i on only and then in the afternoon the 
CAT Scan which in itself potent1ates the findings 
in the CAT Scan. It does appear th:1 t in spite of 
all this man's drinking problems that he does 
deserve a shot at getting well surgically. I hav:? 
asked him whether or not he would consijer surgery 
and he feels that he would be ~ore than w~llin3 to 
go through this if _he thought it =oulj help him . 

or. Walker also reported, in pac t, on April 27, 198; as 
follows: (Cl. ex. 3) 

All-in- all it would be my opinion that based on 
his x-rays, his history to me and my examination, 
that this man has suffered a permanent , partial 
impairment of 19\ of the body as a whole. 1% of 
this would be based upon n1s neck probl em and 181 
oi this is based on his l p w back and leg problem. 
If this evaluation is not satisfactory and you wish 
me to see him again :1nd go over the whol e situation 
and examine him and check him :1gain I would be glad 
to. I believe, however, that I would probably come 
up with a very s1m1lar evaluation i f I did the 
.repeat . 

Claimant was seen by John S. Koch, M.D., on February 27, 
1983 at the request of the defendants. Dr. Koch testified 
during his evidentiary deposition as follo ..,s: (Deposition~ · 31, 
line 24 t hrough p. 33, 1. 15) 

~- Then he didn't pr~se:it ;iny indication o f a 
disabil ity whi=h "'ould support 19 per=ent p~rmanent 
partia l disability of th~ back, isn't that tru~? 

A. I did not find impatr11ent or jis.:ib1l1ty that r 
would relate to an inJury th3t would produce 19 
percent disability of the ba=~- His =o~pla1n ts or 
difficulties relative to tne bac~ or tnl use of the 
back might be described as be1n3 impairing of this 
man at 19 percent in the carrying on of a=ttvities . 
Someone might ascribe that impair ment. 

He does have some ir.1pa1rment. He joes complain 
relative to the back. But I do not thi:i~ it's of a 
very significant level, and 19 per=ent tn this 
situation would imply that ne's 30le to jo four out 
of five thing s without any diff1cJlty or one o~t of 

five things that he cannot do. I think it's 
perhaps maybe nine out of ten, but I would rel1t~ 
his impairment co wear ;ind tear chang2s rath~c t~an 
to injury. 

o. And would that 3lso be true as ,;.:?11 concerning 
a 10 percent permanent partial d 1saJ1lity of the 
back? 

"-· Those remarks would apply to 3 similar st3tement . 
Depenjing on the exam iner he might s:1y 19 paccent, 
1nother examine r might say 10 percent, but I don't 
:~late 3ny of the imp3irments 3nd difficulties, a~j 
l think it's an honest diff?cence of op1n1on as to 
this man's capabi l ity possibly at the ti~e of tne1r 
examination that allowed a difference of 9 percent, 
but I do not relate this to inJury, I relate 1t to 
wear and tear process. 

o. In relation to your conclusion that it was a 
wear and tear process, you ind icat~d in the repoct 
that you felt Mr. Keyes was subJect to chron1c 
postural back ache leading to myofascial tightness, 
an1 is that the terminology used for :1 wear and 
tear development condition? 

A. No. It would be used in conjunct i on possibly 
wi th a wear and tear cond ition of the back. I had 
identified some wear and tear changes of the small 
joints of the back. I identifiej tigh tness of the 
muscles related to the bac k. These 3re coexistent. 

The s~aimant has the burden of proving by a preponderance of 
the evidence that the injury of ~ay 4, 1979 is causally related 
to the jisabil1ty on which he now bases h1s claim. Bodi.sh v. 
Fisc'-er, Inc., 257 Iowa 516, 133 N.,-l.2d 867 (1965). L1ndanl 
,, . L. 6. Bo~, 236 Iowa 296, 18 N.A.2d 607 (1945 ). ,\ poss ib ility 
ts insufficient; a probabil1ty is ne-:essary. Burt·,. John Deere 
Waterloo Tractor Works, 247 !owa 691, 73 N.,,.2d 1;2 '[')~:,). The 
question of causal connec t ion .s esse~t1ally within the domain 
of expert t estimony. Bradshaw 1. Iowa :1ethodist Hosoit3l, 251 
Iowa 375, 101 N.l-l.2d 167 119601. 

In applying the foregoing legal principles to the case at 
hand, it appears tha t the c l aimant nas sustained his burden of 
proof in establish ing that h1s current lumbar aonor,llity is 
causally connected to the industrial inJury under re~iew. 

The medical opinion of Or. Robb as the cl3tmant's treat1n~ 
phys i cian is given the gr~ater weig hc 1n this 1eci~\on. 

In '!xam1ning tne facts 1n t'lis '.'latter, ,1e ar" f?ce1 with a 

credibility issue concerning the claimant's testimony. The hard 
facts are that following this episode, c laiman~ has l ost his 
position of employment with this employer after 10 ,ears of 
seniority. Claimant proposed that his current alcohol abuse is 
due to his attempt to reduce the pain and discomfort he experiences 
following physical effort. Based upon the opinions o f Or. Robb 
and Or. Walker when taken together ,;ith the enormous change in 
c laimant's life, c laimant's testimony as to the existence of 
pain is given the greater weight. 

It is concluded that the cl3imant has a 15 percen t functional 
i11pairment of the body as a whole . 

If claimant has an impairment to the body as a whole, an 
industrial disability has bee~ sustained. Industrial disability 
was defined in Diederic h v. Tri-City Railway Co . , 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
9l:1in that the legisl:1ture intended the term 'd1sability ' to 
~ea n 'industrial disability' o r loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and men tal ab ility of a normal 
man . " 

The opinion of the supr eme 
Service Sto res, 255 Iowa 1112, 
cit ed with approval a decision 
for the following proposition: 

court in Olson v. Good~ear 
1121, 125 N.W. 2d 251,57 (1963) 
of the industrial commissioner 

Disability*** as defined by the Compensation Act 
means industrial disab ility, 3lthough functional 
disability is an element to be considered ... In 
de t ermini ng industrial disability, consideration 
may b~ given to the injured employee's age, education, 
qualifications, experience and his inability, 
because of the inJury, to e ngage in em ployment for 
whi:h he is fitted.* * • • 

In applying the foregoing legal pr~nci?les to the matter 
under review, it ts apparent that this =laimant has suffered a 
"'age loss that will be present in tne future. Taking into 
account the opinion of G. Brian Paprocki, M.S., V.E., as contained 
in claimant's exhibit 4 and the apparent motivational difficulty, 
of ~ne claimant (Cl. ex. 6), it 1s concluded that the cla imant 's 
industr i1l disability is 20 percent of the body as 3 whole. 

THEREFORE, after having seen and heard the witnesses in open 
hearing and after taking 311 of t he credible evidence con tained 
in tn1s recorj into account, the following findings of fact are 
made : 

l. That this 3,Jency has Jurisdiction of th~ parties and 
subj 0 ,:t: natt;r. 

2. That on May 4, 1979 cla1mant :.ust11ned 3n admitted 
tndustri al 1nJury. 

3. That claimant 's heal in~ ?eri'.ld O,!nefits have o<?en pa:.d 
3t the stipul3ted weekl y r3te of ~159.0Q. 

4. Th3t ~he claim~nt has b<?en paid a 50 week period of 
,er:n~nent_partial dts!bil1ty begin~in1 on M3rc h 29 , 1982 as 
provided 1n section a~.34 (2)(~), Code of Io~a. 

5. That this claimant 1s ~2 y~3:a 1f agt? a,d 'las earned a 
:;. c:. o. cert1fi.cat:?. 

t!nt 
6. That the cla1•ant has a history Jf Jlcohol abuse and 
:.uch abuse is due to clltmant'a lttempt to reduce the pain. 

7. That such pain is C"JSall:· rs?l 3~e:l to th~ industrial 
injury under review. 

8. That the claimant re-n,:iined unemploye-i at the time of 
the hearing. 

1 • .... 1m. 
9. That claimant's future employm,?nt opportunities appe:1r 

10 . That the claimant has sust1ined an industrial disability 
of 20 ?er~ent of the body as :1 whole. 

rHERCFORE, IT IS O~OEREC that beginning on March 15, 1983 
defendants pay the claimant an ad<litionJl 50 week period of 
perm:1nent part ill disability at the rate of one hundred fifty-nine 
3nd no/100 dollars ($15 9.00). Accrued b<?nefits are payable in a 
l Jmp sum_ togethe r ;1ith interest fro,n tn'? j:ite due. 

Costs l.C'? chac1ed to the dt?icndants i, 3ccocdance wi :h Iowa 
:nd •Jstri.·H Comm1;sioner Rul? 500-4.~3. 
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BEFORE TH£ IOwA INDUSTRIAL COM~!SSIONER 

MICHAEL LaOOUX, 

Cl aimant, File NO. 699340 

vs. 

HI D-IOWA CONSTRUCTION CO., 

Emp!oter, 

A R B 1 T R A T I O N 

D £ C I S I O N 

r- ! \_ r- J 
Defendant. 

INTRODUCTION 

This is a proceed i ng 1n arbitration brou9ht by the claimant, 
Michael Laooux, against his allegeo employer, Mia-Iowa Constcuction 
to recover benefits unaer the Iowa workers' Compensat i on Act as 
a result of an inJury allegedly sustainea October 12, 1981. 
This matter c ame on toe hearing betore the unaersigned aeputy 
inoustr ial commiss i oner at the office ot the inoustrial commis
sioner in Des Hoines, Iowa, on October 29, 1984. The cecoca was 
considered tully submitted on tnat date. 

A review of the inaustrial commissioner's tile reveals that 
no tilings have been made in tnis matter. The cecocu in this 
case consists ot the testimony ot claimant, of Dean Fceizen an~ 
ot claimant's exhibits l ana 2. 

ISSUES 
1) Whether claimant rece1,ed an 1n1ury ar1sin~ out of ano 

in the course ot his ~mployment; 

2) hhether claimant's alleged inJury 1s causally celateo to 
h1s a1sab1l1ty; 

3) whether claimant 1s entitled to cenet1ts ano the nature 
ana extent of any such entitlement; 

4 ) ~hether an employer-employee relat1onsh1~ exists between 
claimant and defenaant; 

5) whether claimant 1s ent1tleo to payment of certain 
~eo1cal expenses unoer section 85.27; and 

6) Claimant's cate or weekly compensation in event of an 

REVIEW OF Tb£ EVID~NCE 

Claimant, Michael Dean LaOoux, test1t1ea in his o wn behalf. 
Claimant 1s 30 years olo, married, and hds two child.Len. 
Claimant testified he has been employed by detenoants, Hid-Iowa 
construc t ion. He stated that he started wock for the company in 
the spr i ng of 1981, was laia o tf throughout the summer, and hao 
begun work again 1n the fall. Claimant characterized Mio-Iowa 
a s a partnership between Jerry Thomas, Sc., ana Dean Fce1zen. 
Claimant testitied that he installed wooa ana chain lin k fences, 
was paio $5.00 per hour, and worked a 40-50 hour week. Claimant 
stated he hao starteo back to work two or three weeks before ~1s 
lnJury. 

He 1naicated he 1n1ured his lett hand while working on a 
fencing pr oJect at Farmers Services. Claimant statea that both 
~r. Fre1zen and Mc. Thomas, as well as several cowo rkers, were 
present at the time ot his 1n1ury. Claimant reported that , when 
1n1ured, he was trying to level a post and had his hand on the 
post to steady 1t. He stateo that J1m, a coworker, was s w1ng1n~ 
an axe handle and thot the axe handle tlew tram Jim's hand ano 
hit cla imant on the knuckle ot claimant's left hand. Claimant 
1noicated that the axe handle • smashed" his left hand against 
the post . Cla imant sta ted that this inJury occu rred around 3:00 
or 4:00 p.m.; that he told coworke r s about the 1nJury; and th~t 
he went home ano soaked nis hand. Claimant ce1terated that He. 
Freizen was a ware of his inJucy. 

claimant stateo that he went to Broadlawns Medical Center 
the following day. he reported that personne l there told him to 
go home, soak his hano, ano return if its condition d id not 
improve. Cla imant reported that the swelling in his hand 01d not 
subsioe ano that he "ended up going to Mercy. • 

Claimant reporteo that Mar!lnall f'laoan, n.o., treated his hand 
at Mercy. He reported that or. Flapan and other Mercy personnel 
indicated he had a severed tenoon and a bone fracture at tne 
knuckle. Claimant statea that · outpatient surgery was pertormed 
at Lutheran Hospital. Claimant 1noicated that a cast ano splint 
, 1th pin were applied to tne fracturea finger. He stated that 
or. Flapan told him he could not return to work until releaseo. 
Claimant cece1ved a work release on January 5, l9ij2. Claimant 
advised that he currently has no strength in his tinger ano 
• can't grip nothing." Claimant indicated that no records team Ur. 
flapan are in evioence. He stated the ooctor has retused to 
cooperate because he has not yet cece1veo payment tor ~ucgery. 
Claimant inaicated that neither he nor Mid-Iowa has paid the 
doctor's bill. 

Claimant asserteo that atter visiting Bcoad1awns, he call ed 
Hid-Iowa's orfice and spoke witn Mr. Thomas' w1te. Claimant 
char1ctecized Mrs. Thomas as someone wno dio the cunning arouno 

tor the company and answered tne phone in the business. 

On c r oss-examination, claimant agreeo that unoer tne agree
ment betwee n himself ano M10-lowa Constcuct1on, he was "supposeo 
to be a subcontractor• and "was supposeo to pu t in his own gas 
and_ tuel ." Claimant apparently was wor~1ng with Jerry Tno~as, 
Jr., putting in the posts. Claimant did not recall any agree
ment that he and Mr. Thomas, Jr., loiOUld receive a f1xea amount 
for setting in the fence posts. He reiterated that they woulo 
be paid a tlat rate o t $5.00 pee nour . tlauuan t stated t hat at 
the time ot the injury, Jim was standing on a road about ten 
feet from nim batting around cocks. Claimant a~r eed tnat ne had 
been on break with Jim ano they hao both been "messing acouno.• 
Claimant stated that he had gone back to work and Jim kept 
"messing a rouna. " Claimant agreed that when he first began wo rk 
with Mid-Iowa, he was to be responsible tor his o wn insurance as 
well. He stat ed, however, that time cards were submitted to 
Mia-Iowa. 

On redirect examination, cl,Hmant statea that he had never 
received a wr itten bid foe a Job with Mid-Iowa Construction . Be 
reported that nc. Frei2.en and Mc. Thomas told him when to begin 
ana to rinish work. He ceporteo tna t at the time ot the i nJury 
He. Freizen hao directed him and Jim to re t urn to work. Claimant 
stated that he was one ot four o r fi ve persons doing tence 
ass embly for Mia-Iowa Construct ion. 

Dean Darrell Freizen appeacea in beha l t of oerenoant. Hr. Freizen 
testitied tlra t, with his partner, Jerry Thomas, Sr., he operates 
Mio-Iowa Construction and Fenc i ng. He reportea tha t 1n tne 
spring of 1981, Jerry Thomas, Jr., and claiman t approacned Mr. Thomas, 
~r., and himselt and askeo 1t they could wor k as subcontractors. 
He stated that claimant 3na ~r. Thomas, Jr., worked as sub
contractors tor the company when loi Ork "'as ava i l able and that 
agreements as to pay ~ere "moSLiY oral." Hr. Freizen 1noicated 
tna t the company had subcontracted ~1th two other ina1v1ouals 
that work season. He stateo tnat he was present when claimant 
was in1ured ano reported that oath claimant ano Jim were batt ing 
rocks around when c l aimant was inJured. 

On cross-exam1nat1on, ~r. Fre1zen 1noicated that cl aimant 
WdS about four oc tiv~ teet away from Jim when the 1nJury 
occurred. Hr. Freizen ina1cateo that claimant threw a cock and 
Jim tried to hit 1t with the axe handle. He stateo that J1m 
m1sseo the rock but nit cla i mant's finger. He agreed with 
cla imant's counsel that claimant was wi thin reach of the axe 
hanale when the 1nJury occurred. The witness stated that before 
the inJury he had d1recteo J im to return to work ano roll out 
tence wire. The witness ino1catea that the fence posts bein~ 
set were purchased by Mid-Iowa Construction ano that the wi tness 
oug the holes tor the posts. He explained that he was digging 
~h• ~oles because a much larger auger wa s requireo. 1he witness 
sta t ed that claimant ano Jerry Tnomas, Jr., decioed their own 
work hours. He e xplained that "it was up to them to complete 
the1c contract and get pdid." He 1naicatea thac a Mr. R1ck wyer 
and ~r. J 1m Thomas were subcontracteo to string out wire. 1he 
witness expla1neo that the gentlemen worked as subcontract~rs 
because the company 01d not have enough work to hire them as 
em?loyees. He stated the company 010 not want to pay workers' 
compensa tion if it had no work for its employees. ~he witness 
agreed that no other bids were taken tor the Jobs on which 
cla imant worked. The witness indicated that he determined the 
amount claimant would be pa10 tor each JOb. He 1no1cated that 
A10-Iowa su~plied all ma t erials used by claimant and Mr. Thomas, 
J r. , and that cla i mant ana Mr. Thomas, Jc., were told the 
location of a JOb site and tbe date on which to start a Job. 

Claimant's e xhibit 1 1s certain medical statements foe 
treatment of cla1r.1ant. It 1nciudes a Mercy Hospital Hea1cal 
Center statement in the amount or $67.SO; an Iowa Lutheran 
Hospital statement in the amount ot ~688 . 12; a statement of Des 
Hoines Anesthesiolog i sts in the amount of $176; and a statement 
of Orthopedic Associates in the amount of $861.50. At hearing, 
c laimant indicated that Des Moines Anesthesiologists administered 
the anesthesia tor his outpatient surgery. or. Flapan 1s 
associated with Orthopea1c Associates. 

Claimant's exhibit 2 1s certain med i cal reports relative to 
claimant. A Lutheran Hospital note apparently ot November 11, 
1981 1no i cates that claimant received outpatient surgery f oe 
repa ir ot a boutonniere deform i ty of h i s lef t ring t1ngec. An 
Iowa Lutheran Hosp i tal h1stocy and phys i cal ot the same ~ate 
signed by Marshaii Flapan, M.O., ind icates that the diagnosis 
was at a boutonn1ere deformity of the l et t r i ng ringer seconoary 
to rupture o f the central slit and extenso r mechanism. The 
report 91ves the fol1ow1~g history ot present illness. 

HISTORY OF PRlSENt ILLNESS: 27-yeac-old Caucasian 
mal e who works at Mid-Iowa Construction as a 
tencer, susta1neo an inJury to nis lett c1n9 finger 
o n or about the 25th ot October, 1981, when, wnile 
dr1v1ng d tence post, 1t was struck w1 tn the ax 
handle overlying the PIP Joint. He initially was 
seen at aroadlawns atter he was unao1e to extenu 
his d191t, but he was discharged there without 
treatment. He was seen aga i n on the 31st of 
October in the Mercy emergency room where x-rays 
were saia to have been negative. Because of 
continuing d1scomtoct and inability to ex t end the 
digit, he was seen. He had a small abcas1on over 
the oorsum of the PIP Joint. He was unable to 
actively extend the PIP Joint ana he nao a tenoency 
towards a boutonniece deformity of the c1ng finger. 
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A report of Stephan M. Cooper , H.D., ot November 2, 1981 
,tates that as regards claimant's left t1nger, "There is a chip 
racture arising from the oorsal aspect oi the proximal po r tion 

1f the middle phalanx of the 4th finger . Soft tissue swelling 
1bout the tracture site is demonstrated. Tne remaining visualized 
1tructures ar e intact.• 

APPLICABLE LAW AND ANAL~SIS 

Our first concern is whether an employer-employee re l ation
;hip existed between claimant and defendant Mid-Iowa Construction . 

An employee 1s entitled to compensation for any and all 
>ersonal inJuries wnich arise out of ana 1n the course of 
imployment. Iowa Code section 85.61(2) and section 85.61(3) 
bl states: 

2. •~orker• or "employee" means a person who 
has enterea into the employment ot, or wor ks unaer 
contract ot service, express or implied, o r apprentice
ship, for any employer, every executive office r 
elected or appointed and empowered under ana in 
accordance with the chapter ana by1aws o f a corporation, 
1nclua1ng a person holding an offic ial posit ion, or 
standing in a representative capacity ot the 
employer, ana including otticials elected or 
appointed by the state, counties, school d istr icts, 
area eaucation agencies, municipal corporations, or 
cities under any rorm ot government, and including 
members ot the Iowa highway safety patro l and 
conservation officers, except as nereinafter 
specified. 

"horkman" or "employee" shall include an inmate 
as defined 1n section 85.59 . 

3,The tollowing persons shall not oe deemed 
"wor ker s• or •employees": 

b. An independent contractor. 

The Iowa Supr eme Court statea in Nelson v. Cit ies Service Oil Co., 
259 Iowa 1209, 1213, 146 N.W.2d 26l (1967): 

This court has consistently held it is a 
cla imant's duty to prove by a preponderance of the 
evidence he or his decedent was a workman or 
employee within the meaning of tne law, and ne or 
his decedent received an inJury which arose out or 
and 1n the course of employment. See section d5. 
61, Coae, l9b2. 

And, it a compensation c la1ma11t estaolishes a 
prima facie case the burden 1s then upon defendant 
to go torward with the evidence and overcome or 
rebut the case made by claimant. He must also 
establish by a preponderance of the evidence any 
pl7aaed affirmative defense or bar to compensation. 
(Citations omitted.) 

Given the above, the court set torth its stanaara for 
1etermini ng an employer-employee relat1onsh1p in Cate rpiller 
reactor Co . v. Shook, JlJ N.W.2d 503 (Iowa 1981). rne court 
3 ta tea 1n part: 

_I. The employer-employee relationship. As 
det1n;a in se~tion 85.61(21, The code, an "employee" 
1s a person who nas entered into tne employment 
ot, or works under contract of service .•• tor an 
employer. • Factors to be considered in determining 
whether this relationship exists are: ( l l the 
rignt ot selec tion, or to employ at will, (2) 
responsib~lity for payment o f wages by the employer, 
(3) the r1gnt to discharge o r terminate tne re1acion
sh1p, ( 4 ) the right to control the worK, and (5) 
identity of the employer as the authority in charge 
of the work or for whose benefit it is performed. 
The overriding issue i s the intention of the 
parties. McClure v. union , et al., Count ies, 18& N.W. 2d 
~ttJ , 285 (lowa 1971). (Emphasis aaded.J 

If a claimant has established a prima facie case for an 
employer-employee relat1onsh1p, the defenaant may assert the 
afr1rmat1ve defense that claimant was an inaependent contractor. 
The test tor meeting the burden of proof on this att1rmat1ve 
defense goes back co Mallinger v. webster City Oil Co ., 2_1 Iowa 
d47, 851, 23 4 N.W. 254 (1931), wherein the court states: 

An independent contractor, unaer tne quite Jn1versal 
rule, may be defined as one who carries on an 
inaependent business, ana contracts to do a piece 
ot work according to h1s own methoas, SJbJec t to 
the employer's control only as to results. The 
co111111only recognized tests ot such a relationsh i p 
are, although not necessarily concurrent, or each 
1n itself controlling: (l) the exis tence of a 
contract tor the pertormancc by a person ot a 
certain piece or kind ot work at a fixed price; (2) 
1ndepenaent nature o t his business or of his 
distinct calling; (3) his employment of assistants, 
wi th tne right to supervise their activities; (4) 
his ob1igat1on to furnish necessary tools, supplies, 

and materials; (5) his right to control the prog r ess 
of the work, excer,: as to final results; (61 the 
time for which the workman is employee; (71 tne 
method of payment, whetner ~y time or oy Job: fo) 
whether the work is pact of the reguiar business ot 
the employer ..•. 

It is for the triers of fact to determine whether or not 
there is a suff1c1ent group of favorable facto r s to establish 
the relationship ot independent contractor. Hassebroch v. 
heaver Construction Co., 246 Iowa 622, 67 ~ . ~.2a 549, 553 (1955). 

Claimant has established a prima racie case for an em~loyer
employee relationship. The right of sel ection was plainly in 
the hanas of the employer's agent. The employee was responsib1e 
for t~e paymen t o t wages claiman t received ana appar~ntly had 
the right to terminate or discharge claimant; a fact ev1aenced 
by claimant's layoff throughout the summer months. Likewise, 
the employer's agents had the right to control the work. Mr . 
Freizen testified that he indicated the aate and place where 
cl aimant wa s to work on any given project. Claiman t testifiea 
that on the inJury date, Mr. Fre1zen d irected him to return to 
work from a work break. Cl aimant test1tied h i s work hours were 
recorded through time cards and he wa s paid an hourly rate ot 
SS.00. All of these indicate the employer controlled t he time, 
place ano ma tter of work. Hr. Freizen inaicated cl a imant was 
free to work his own hours since it was up to claimant to 
complete the contract ano get paid. The record belies this, 
however. Claima nt test i fied he wa s direc t eo when to begin anu 
leave work. Mid-Iowa certa inly had an interest in c laimant 
completing nis work in a timely matter in orde r that tne who1e 
proJect be completed as schedu led . The record as a wnole 
indicates the employer ' s agents controlled the manner of claimant 's 
work suft1ciently to accompl i sh this end . Further, the employe r 
was 1dent1fied as the ent ity for whose benefit tne fen~e posts 
were set and as the authority in charge of tne work. claimant's 
apparent willingness to take directions from l!r. Freizen 
demonstrates this; :is does the fact that the poles set as well as 
other Materia ls were purchased and su:,rlied by :11d-Io11a. 

Defenaant asserts the aft1rmat1ve defense that claimant was 
an independent contractor by way of oral agreement between tne 
parties. Defendant has not met its buroen of proving such. 
Granted, claimant testified on cross-examination that under an 
oral agreement he and Jerry Thomas, Jr., were to be independent 
contractors who i nitially were to supply thei r own fuel and gas 
and pay their own insurance. Whi le further eviaence relating t o 
such was not presented, it was not established that these 
ob~1gations continued throughout the course of the work relat1on
sn1p. Neither was a con tract toe performance of the work at a 
s~t price established. Mr. Freizen testified that cl31mant was 
to receive a set swn for each JOb pertormea. Cla i mant testified 
he wa s paid $5 . 00 p7r hour and . his hours we re recordea via time 
cards. while one m:gh~ well disassemble as to an hourly wage, 
the _use of t i me caras is reaaily verifiable ana it is not likely 
claimant manufac t urea this.detail of h~s relationship wi th 
Hid-~owa. Theretore, claimant's version is acceptea as more 
credible. ~urther, Mr. Freizen testified no bids were taken for 
the Job cl~im~nt performed and _that he, not claimant, determined 
the prescr1beo payment. Such 1s more indicative of an employer
employee r 7lationship than of independent contractor status. 
Furtner, time cards _~emonstrate c1a1mant was paid by time worked 
and _not by an _1nd1v1~ual Job. Likewise, claimant dia not hire 
ass~3tants a~o was directly supervised nimself rather than 
having any right to supervise his own employees. Mid-Iowa 
supplied supplies and materials used, the most essential be1no 
the fence poles. F~rthermore, claimant' s work as a fence llole 
setter is not an 1naepenaent business or distinct calling, 
rather it was an integral part of the business of Mid-Iowa 
Construct~on and Fenc i ng. For the above cited reasons, the 
record fai l s to evidence the independent contractor status 
aetendant alleges for claimant ana the afrirmative aetense tails. 

?ur next concern is whethe r claimant received an inJury 
whic11 arose out ot ana in the course ot his employment. 

Claimant has the burden o f pr oving by a preponderance of the 
evidence that ne received an inJury on October 12, 1981 which 
arose out of and in the course of his employment. McDowe ll v. 
Town ot Clarksville, 241 N.W.2a 90 4 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.~.2d 128 (1967). 

Tne i nJury must both arise out of ano be in the course of 
the employment . Crowe v. DeSoto Consol. Sch. Dist . , 246 Iowa 
402, 68 N.W.2a 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Siste r Mar oeneaict v. sc. Har ' s c 
255 Iowa 847, 12 4 N.w.2d 54 ~ (1 63) ana Hansen v. Sta t e o ~~~;; 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The words "out of " refer to t he c ause or source of tne 
lnJury. Crowe, 246 rowa 402, 68 N. w.2d 63. 

The word s "in the course of " refer to the time and place ana 
circumstances of the 1nJury. McClure v. Union et al. Count ies 
188 N.W.2d 283 (Iowa 1971): Crowe, 246 Iowa 402, 68 N.w.2d 63.' 

"An 1nJury occurs in the course ot the employment when it is 
w1th1n the perioo of employment at a place the employee may 
reasonably be, ana while he is ao1ng his work or something 389 
1nc1aental to it ." Cedar Rapids Comm . Sch. 01st v ca 27u N 2 
298 ( 

_ • . ay, ., . w. a 
Iowa 1979), McClure, 18b N.w.2o 283. 

Musselman, 261 Iowa 352, 154 N.w.2d 128. 



Horseplay which an employee voluntarily instigates ano 
aggressively participates 1n does not arise out of ~no in the 
course of his employment and, theceroce, 1s not compensable. 
lnttmar v . Dexter Mfg. Co., 204 Iowa 180; 214 N.W. 700; Fora 
v. Darcus, 261 Iowa 616, 623; 155 N.h.2o 507. 

Claimant has demonstrateo an inJury arising out of ano in 
the course of his employment. Claiman t alteges that his 1nJurv 
occurred arter he had returned to #ork when an axe hanole tlew· 
trom a coworker's hand an~ h1t nis f1ng~c while the finger was 
positioned on a fence post whicn claimant waq atte,npt1ng to set. 
Cl aimant concedes that he and another worker were "ress 1nq" 
around" prior to the inJury but asserts he had returneo to work. 
Defendant's witness alleged claimant and the coworker had been 
directed to return to work but had not done so ano that clairr1nt 
was 1nJuceo when the coworker attempteo to hit a cock claimant 
pitched, missed ano h1t claimant's t1ngec. Neitnec claimant nor 
defendant's witness appeared a st~cling example ot creoib1lity. 
Claimant's version ot the incident 1s accepted as the more 
plausible, however. The nature of claimant's 1nJucy suggests 
his . hand was lying tlat 1n a stationary position when the 
1nc1oent occurreo, a fact supported by claimant's story. 
Further, the medical history claimant apparently gave or. Ftapan 
indicates the inJury occurreo while claimant was driving a tence 
post. Unless claiman t is clearly more soph1st1cated regarding 
workers' compensation than he demonstrated at hearing, 1t 1s 
unlikely he dissembled 1n reporting his 1nJury to the ooctor. 
Thus, the report also supports claimant's version of the 1nJury 
incident. 

Claimant now must demonstrate a causal relationship between 
his inJury ano his current oisab1l1ty. 

The claimant has the burden of proving by a preponoecance ot 
the evioence that the inJucy of October 12, 1981 is causally 
related to the disability on wh ich he now bases nis cla im. 
Boo ish v. F1scner, Inc., 257 Iowa 516, 133 N.w.20 867 (1965), 
Lindanl v. L. O. Bo,,s, 2J6 Iowa 296, 18 N.w.Zd 607 (19 45). A 
possibility is insu icient; a pcobab1l1ty is necessary. 
Burt v. Jann Deere waterloo Tractor ~arks, 247 Iowa 691, 73 N.W.2o 
732 (1955). The question of causal connection is essentially 
within tne domain of expert testimony. Braosnaw v. Iowa Methodist 
hospital, 251 Iowa 375, 101 N.h.2o 167 (l~60). 

However, expert medical evidence must be considereo with all 
other evidence introuuced bearinq on the causal connection. 
£:suet, 247 Iowa 691, 73 N.h.2d 732. 'l'he opinion of experts need 
not be couched in detinite, positive or unequivocal language. 
Sondag v. Ferris Hacoware, 220 N.h.2d 9U3 (Iowa 1974). However, 
the expect 0~1nion may be accepted or ceJected, 1n whole or 1n 
pact, by the trier ot tact. Id. at 907. Furtner, the weight to 
be oiven to such ~n opinion 1stoc the tinder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bod1sh, 257 row~ 
51b, 133 N.W. 2a 8b7. See also rtusselman, 261 Iowa 352 154 i...,L 2d 
128 (1967). ' 

The medical records submitteo established that claimant 
required outpatient surgical repair ot a boutooniere deformity 
ot his left ring finger and that sucn fol1owed from his wor~ 
injury. Claimant test1f1eo that be now has no strength in the 
finger and "can't grip nothing.• No medical evidence expresslt 
supporting clalmant's current complaints or their celat1onshi~ 
to his 1nJucy was presented. On the other hand, evidence 
suggesting that claimant's pcoolems predated his-inJucy also was 
not presented. Claimant's loss ot strength and inability to 
grasp with the tinger are logical if somewhat minimal results of 
the injury to the digit, especially wnen supported by ev1oence 
ot the need for surgical repair of his 1nJury. Thus, claimant 
has established the requisite causal relationship between tne 
inJury ano the disability. 

The nature and extent of claimant's disability and his 
benefit entitlement , it any, must be determined. 

The right of a worker to receive compensation for inJur1es 
sustained wh1cn arose out ot ana 1n the course of emplotment is 
statuto ry . The statute conferring this eight can also fix the 
amount of compensation to be paid tor different specitic inJur1es, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
2b8 N.W. 598 (1936). 

Section 85.34(2)(0) provides weekly compensation during 25 
weeks for the loss of a third t1nger. Compensation is proportionate 
toe a lesser impairment to the digit. 

No rating of permanent partial aisabil1ty to claimant's 
finger was presented. Claimant has been released to return to 
work, but he continues to complain ot loss of strength and grip 
1n the affected digit. Determination of the impairment resulting 
tram such from the tacts presenteo is ~ithin the realm of 
expertise of this agency under its statutory authority. Claima~c 
is tound to have a permanent pdrtial disability of fifteen 
percent of his left ring finger. 

Claimant testified he was not released to return to work 
until January 5, 1982. While unclear from the record, it 
appears claimant was unable to return to work from the oate of 
his inJury onwaro. Unde r section 85.3 4(1 ) claimant is enc1tleo 
to healing perioo benefits tram his 1nJury aate until January 5, 
1982 for all dates on which he actually did not ~ork. 

section 85 . 27 provides that claimant is entitleo to payment 

of all medical costs relating to a compensable inJury. Tne 
medical costs in evidence relate to claimant's work 1nc1dent . 
He 1s accordingly entitled to payment ot those costs. 

Claimant's rate of weekly compensation remains co be decioed . 
Claimant testified he was married; that he has two children; 
that he earned SS.00 per hour when inJuced; and that he worked a 
40 to SO hour week. It appears from this nondisputed testimony 
that claimant was a regular tull-time employee ot oefendant who 
routinely worked at least forty hours per week. Claimant's 
weekly rate will be computed on that basis. Claimant had on!y 
returned to work several weeks before his injury. Therefore, 
section 85.36(7) prov1oes the basis of computat1ng n1s weekly 
rate. Under that section, claimant's gross weekly wage tor a 
torty hour work week was S200. His weekly rate for a macc1eo 
ind1v1dual with tour exemptions and an October 1981 1nJury is 
$132 . 96. 

FINDINGS OF FACT 

Claimant was setting fence posts foe defendant Mid-Iowa 
Construction and Fencing on his 1nJucy date, October 12, 1981. 

Claimant was paid a tlat rate of SS.00 per hour ana time 
cards were used to record the hours he worked . 

Claimant was oirected where to work, when to begin and end 
work, and when to return to work following work breaks. 

Defendant Mio-Iowa Construction and Fencing turnished the 
fence poles set and its agents dug the holes into which the 
poles were set. Mid-Iowa supplieo other materials claimant used 
in nis pole setting duties. 

No bids were taken for the position of oole setter. The 
employer oetermineo the amount of payment ciaimant received as a 
pole setter . 

Claimant was an employee of defenoant ano not an independent 
contractor on October 12, 1981. 

Claimant was 1nJuced on October 12, 1981 when an axe handle 
which a coworker was sw1ng1ng hit his lett ring finger while the 
Linger rested on a fence post claimant was attempting to steady. 

Earlier, during a work break, claimant had been tnrowing 
rocks which the coworker had attempted to hit with the axe 
nanole. 

rhe employer's agent had directeo cla imant to return to his 
work auties and claimant hao done so prior to his inJucy. 

Cla imant was not engaged in horseplay when inJured. 

Claimant received outpatient sucger} tor repair of a boutonniec~ 
oefocmity of his left ring finger as a result of hia 1nJury. 

Claimant currently has no strength or grip 1n the 1nJuted 
finger. 

Claimant incurreo mea1cal costs in the amount ot one thousana, 
seven hundred ninety-three ana 12/ 100 dollors ($1,793.12) as a 
result of his inJury. 

Claimant is macrieo with two ch1lacen. He ~acneo a gross 
weekly wage of two hundreo oollars ($200) toe a forty ( 40) hour 
week when inJucea. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Cl aimant was an employee of aefenoant on October 12, 1981. 

Claimant received an inJucy ar1s1n9 out of ana in the course 
or nis employment on October 12, 1981. 

Claimant 's current d1sabil1ty is causally connected to his 
inJury Ot October 12, 1981. 

Claimant is entitled to permanent par tial disability result1n9 
trom his October 12, 1981 inJury ot titteen percent (151 ) ot a 
third finger. 

Claimant is entitled to healing pec1od benefits from his 
inJucy oate until January 5, 1982. 

Claimant 1s ent1tleo to payment ot ~ed1ca1 costs in the 
amount of one thousand, seven hundceu ninety-three ano 12/100 
uollJCS ($1,793.12) as enumerateo in the oroer oelow. 

Claimant's rate of weekly compensation 1s one hunoreo 
thirty-two and 96/100 oollars ($132.96 ) . 

ORDER 

THEREFOR£, r ·r 15 ORDERED: 

Defendant pay claimant permanant partial disability benefits 
tor three point seventy-tive (3 .75 ) weeks at the rate of one 
hundred thirty-two and 96/100 dollars. 

Defendant pay claimant healing period benefits at the rate ]90 
of one hunoced thirty-two and 96/ 100 dollars ($132.96) from hi3 
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Jury date until January S, 1982. 

Defenoant pay claimant the tollowing med i cal ~osts: 

Mercy Bospital Medical Center 
Iowa Lutheran Hospital 
Des Moines Anesthesiologi~ts 
Orthopedic Associates 

$ 67.50 
688.12 
176. 00 
aGl. 50 

Defendant pay acc ruea amounts in a lump sum . 

oefenoant pay interest pursuant to section 85.30. 

Defendant pay costs of this action pursuant to Inoustrial 
mmissioner rule 500-4.33. 

fendant file a final report when tn1s awara is paid. 

S1-3ned and fi1ed thi s Jltl1 day at December, 1984. 
' 

HELE JEN WALLESER 
DEPUTY IrDUSTRIAL COMMI SSIONER 

BEFORE TBE IOWA INDUSTRIAL COMMI SSIONER 

\RRY 
\NOY 
) ANN 

LEINBAUGB, 
LEINBAUGll, 
LEINBAUGB, 

Claimants, 

3. 

On Behalf of 
Deceased, and 

File No. 697119 

A P P E A L 

F1LE 

Daniel L. Mc Kinney, M. O., was decedent's doctor at the time. 

Dr. McKinney later did a -- what is called a 
ventricular atrial shunt with a halter valve wnich 
is a -- it's about t he size of a - - maybe half of a 
straw, that went from the vent at the top of his 
head down in back of his right ear, down the right 
side into his heart. He had a valve back of his 
eight ear that he was supposed to pump periodicall y 
to make sure the shunt was worki ng. 

After he was released from the hospital we went 
back to Dr. McK inney on a twice-a-year basis and 
was later limited to once a year, mainly to have 
the length of the shunt x-rayed. If he grew ta an 
abnormal height, he would have to have more sur gery. 

Q. To lengthen the shunt? 

A. To lengthen the shunt, yes. At that time or. 
McKinney told us that it was not impo rta nt if the 
valve didn ' t wor k, that Randy's condition wa~ fine, 
he would never need it, one in a million chance; 
and Randy then came home and was fine. 

Q. And by •need it,• you're speaking of the 
surgery and the placement of ~he shunt or this 
pump ; is that correct? 

A. Pardon? 

Q. When you sa i d "need it" a moment ago, you're 
speaking of? 

A. The replacement of the length of the shunt. If 
if he grew and the shunt got short, he would 

have some k1nd of reaction and he would need this 
to be lengthened and put into his heart. 
{Transcript, pages 64-65) 

After the shunt was in place there was no subsequent medical 
care pertaining to the shunt. (Tr., p. 66) 

The decedent went on to gr3duate from high school in the 
spring of 1980. Sho r tly thereafter, decedent went to work fo r 
defendant employer as a maintenance person. Decedent's responsi
bilities included servicing the trucks, maintaining the trucks , 
and changing the brakes. His work hour s wer e 6:30 a.m. to 3:30 
p.m. (TC., pp. 20, 42) 

C On January 27, 1982 claimant, decedent's father, received a 
t 0 !Pphone call from Eldon Hacdekopf, an employee of the defendant 
employee . Claiman t testified tnat Hacd~kopf told him that Randy 
"had been scooping snow and chopping ice and he had passed out.'' 
Cla imant s tated that he and his Jife w~nt directly to the 

\ RH LAND FOODS , 

gmployer, 
D E C I S I O N 

'

,..u• 111,.,1~1011.L ror~,\IS.510!!1 hospital at Crawford County in D~nison to see decedent . Deceden t 
un ~mw,, was in a coma when they reached the hospital. Thereafte r, 

nd 

I ETNA CASUALTY, 

Insurance Cacciec, 
Defendants. 

INTRODUCTION 

Claimant appeals from an arbitrat ion decision in which i t 
as held that the decedent, Randy Leinbaugh, d id not sustain an 
nJury arising out of and in the scope of his employment on 
anuary 27, 1982. 

The record on appeal consists of the t r anscript of the 
rb itration decision: claimant's e xh ibits l through 5; d~fendants' 
xhibits 1 through 6; and the briefs and filings of all parties 
n appeal. 

I SSUE 

The issue on appeal as stated by claimant is: 

1. Randy Leinbaugh's inJury and death was causally connected 
1th his work at Farmland Foods. 

REVIEW OF THE EVIDENCE 

The decedent, Randy Leinbaugh, was twenty years old at the 
ime of hi s death. 

Nine years earlie r , decedent sustaired a concussion while 
•laying kick football at school. In May of 1973 decedent lapsed 
nto a coma at school and wa s :ransferred to an Omaha hospital. 

decedent was transported by life flight to Omaha, Nebraska. (Tr., 
pp. 24-26 Decedent died from a intraccrcbral her.orrhagc due 
to consequence of ruptured arteciovenous anomaly. (Fro~ Deposition 
Exhibit 2, p. 13) 

Eldon Hardekopf is the fleet maintenance supervisor at 
defendant employer. Hardekopf stated tnat he first saw decedent 
on January 27, 1982 at about 8:00 a.m. Decedent was "checking 
his trailers, pre-tripping hi s trailers when I firs t saw him.• 
From 8:00 a.m. un t il about 12:C0 p.m. decedent was in the 
"process of cleaning the lot off, removing snow and ice and so 
forth." Hardekopf testified that the Job was not physically 
demanding. (Tr., pp. 106-107) 

Hardekopf remembered that decedent then went to luncn. 
After lunch decedent's Jobs inc+uded sweeping, picking up t ools , 
and cleaning up tools. It wasn't until the 3:00 p.rr.. break that 
llardekopf noticed decedent was having physical problems. 
Hardekopf recalls the incident. 

A. Ile came to my desk, opened the drawer to get 
some -- a bottle of aspirins, took the lid off the 
aspirins and took a fe w in his hand, and probably a 
half dozen or whatever run ou t of his hand on the 
floor, just didn't have control ave r it like he 
should have. 

I said, "Randy, what's the matter?" He kind of 
looked up at me strange and said, "HJh? " I said 

,_ "What's the matter, Rand·/, don"t you feel good?" 
"Ruh? I don't know." I said, "What did you do, 
Randy, get in some baJ dope or somethi ng?" "Huh? I 
don't know." Then he kind of put his hand up to 
his forehead, had kind of long nair, brushlng his 
hair because he was ruboing his head 3 little. 

And about that time Ralpn Greeder came in the 
o ffice, and he noticed Randy . ..,as having problems. 
And he asked Randy the same thing, "What's the 
matter, " and Randy repl1ed the s~~e way. And then 
he started weaving, moving in a -- he was losing it. 
And I told Ralph to put Randy in the pickup, run 
him up to nurse -- Mary's office, ..,hich 1s our 
nurse, and that's the last I saw of Randy until 
just before the ambulance got there. 

When I -- when Ralph got back from the office, 
he told me that she had called the ambulance and 391 



they had him laying down, and I went right back up 
to the office about the same time the ambulance got 
there and that's --

Q. Okay. Is there -- Did you have any any other 
contacts wi th Randy that day other than what you've 
Just described? 

A. No. 

Q. No? 

A. No. I followed the -- or! went to the 
I was there when -- Larry and Roann came to 
hospital, but that was -- I wa3 JUSt there. 
pp. 108-110) 

hospital. 
the 
(Tr. , 

Ralph Greeder is a mechanic and shop foreman at defendant 
employer. Gr eeder stated that on January 27, 1982 , decedent 
arrived to work at 6:30 a.m. Greeder recalled decedent was 
performing his usual routine of checking the trailers. Greeder 
stated that after the Job, Randy and he cleared away ice . 
Greeder recalls the incident: 

A. we got out the hot water steamer, I suppose 1t 
was about four to six inches in spots, and kind of 
used the hot water and pressure to cut into pieces. 
And we used an ice scraper, I guess, o r -- scraper 
more or less -- to split it and break it into 
pieces, and then we had a shovel -- scoop shovel 
and broom. And they had a payloader -- the people 
that clean the yard off had a payloader out there, 
and we 'd push it 10 front of the payloader, or 
slide 1t into the shop to melt, so it could be just 
be taken away. 

o. Payloader did the ac tual l1ft1ng? 

A. Yeah, picked it up and took 1t o ve r, yeah. 

o. Now, as I understand, a pay loadc r t s a small 
four-wheel type o f --

A. Big one. 

Q. -- scoop shovel? 

A. This was a big one. 

Q. okay . So you and Randy would have done then -
Who would have been doing Just the actual chipp1ng 
with the long 1ce chipper or whatever? 

It's like a hoe that's 
about six by SlX, and )USt 
and pushed it here and 

A. Chipper or whatever. 
been straightened out 
breaks it into pieces: 
pushed it there. 

Q. Okay. Is that pretty much what you and he did 
for the nex t part of the -- that morning? 

A. Pretty much during the morning, yes. 

O. Okay. Would you have actually been scooping 
snow and shoveling it to the side or anything? 

A. Oh, nothing -- no scooping like that, because 
the snow was pretty well cleaned off. All that was 
left was ice. 

Q. So what you were doing was chipping the ice 
that was there and chipping it so the payloader 
would scoop it up, pick 1t up? 

A. Mm-hmm (Yes) . 

Q. Yes? 

A. Yes. 

Q. How long did you then do that job, you and 
Randy? 

A. We went, like I say, till around 11:15, 11:30 
because I went to lunch and I was done. r mean ~e 
were done already with the job and -- when I we~t 
to lunch about 11:30. 

Q. So 7ou finished it sometime prior to 11:30? 

A. Yes. 
(Tr., pp. 79-82) 

. Greeder was not with Randy again until 12:30 p.m. At that 
time Randy was s weeping the shop, cleaning up and putting things 
away. Greeder described the work as light work (Tr p 85) 
At approximately 3:00 Greeder was 1n Hardekopf'~ offi~~ when 
Randy entered the office. Greeder d1scribes the incident: 

A: I was ready to go home and Randy walked in the 
otf1ce to -- He opened the drawer, took a bottle of 
aspirins from the desk drawer. And I was in there 
talking to Eldon about making sure all the work was 
~one for the day that had to go out, and Randy come 
1n and got the aspirin bottle. He dump~d them in 

his hand, ended up dumping the whole bottle out. I 
asked him what was the matter and he said he just 
didn't really know. 

Q. Okay. What -- what happened next or what was 
said next? 

A. Well, we just kind of talked to nim a little 
bit and decided something was definitely wrong, and 
I took him up to the nurse's office there in the 
plant. 

Q. Okay. ,\bout what time would this have been 
then? 

~- Between three and three-fifteen, because Randy 
went to break at three. 

Q. So this incident with the aspirin would have 
happened when he was still on break already? 

A. Yes, he was on break. 

Q. How long into the break would it have been? 

A. I don't really remember. All I know 1s he had 
a half a can of pop left. 

Q. He would have been off long enough to drink -
get the pop and drink something? 

A. Yes. 

Q. Did you -- did you tal~ to him anymore, Was he 
able to -- were you able to t3 l ~ : o him any o r Just 

A. Just -- just -- All •,;e d :d was ask h im, "What 
is wrong?" And Ra ndy said " I ,~a l ly do n't ~now,• 
moce or less held his head, and said "I don't know.• 
(Tc., pp. 85-86 ) 

John Ang 1s a mechanic ~1 th the detendant employer. (Tr., 
pp. 118-119) 

Ang arrived at work at 8:00 a.m. on January 27, 1982. He 
said Randy was checking the units at that time. After completing 
this Job, he and decedent began working "with some snow and ice 
down 1n front of the shop doors.• Ang stated the job was not a 
particularly strenuous one. Tr., pp. 118- 124 ) 

Anq t ~stified that at about 3:10 p.m. the follow1 n9 1nc1denc 
occurred. 

A. Well, we went to break at three and this 
happened shortly after. And -- and 

Q. Okay. When you say "this,• what do you mean by 
this? 

A. That he -- that something was wcong with him, 
and he Just got up and left when we were at break. 

Q. Okay. How -- how long then or about what time 
then would it have been when you first gave some 
sign of him having problems. What -- what's the 
best or closest time you can come up with? 

A. I suppose 3:10. 

Q. Okay. What problems are we talking about? 
What did you observe about him? 

A. Well, he just -- he just got up and left. He 
never said a word to anybody or anyone or --

Q. Okay. Did you see him anymore after he got up 
and left? 

A. NO. 

Q. Do you know where he went? 

A. Not at the time, no. 

Q. Okay. Subsequently you found o·u t? 

A. Yes. 

Q. Did you see him anymore that day then after he 
got up and left at about 3:10 or so ? 

A. (Moves head in a negative manner. ) 

o. Did he -- did he comment? Did he comment to 
you about anything before he left? Did he say 
anything? 

A. NO. 

Q. Did you say anthing to him? 

A. No. 
(Tr., pp. 126-127) 
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Ang testified that during the time he worked at defendant 
employer, decedent seemed to be in good physical and mental 
shape . (Tr., p. 120) 

There were several medical experts who gave their opinions 
as to decedent's condition. 

First, in a report dated January 27, 1982, Dr. McKinney 
related the following: 

This 20 year old male entered the hospital 
because of lapse into coma. This patient's pertinent 
history dates to 1973 when he was admitted to this 
hospital because of a subarachnoid hemorrhage. The 
patient at that time underwent angiography wh ich 
revealed left parietal arteriovenous malformation. 
The patient's bleeding subsided but he then developed 
hemorrhagic hydrocephalus and was treated with a 
right ventriculoatrial shunt. The shunt has 
functioned satisfactorily and the patient has done 
quite well. Be has been considered of r.ormal 
intelligence and has led a very active life . He 
was having no symptoms whatsoever until about 3:30 
PM on January 27, 1982, when while shoveli ng snow 
he suddenly collapsed. It wa s noted in the E.R. of 
his local hospital that he was unresponsive and 
that his left pupil wa s dilated . He was brought to 
this hospital by hellicopter (sic) and on the trip 
his right pupil also dilated. The patient 1s not 
vertbalized (sic] nor has he responded to verbal 
stimulation. 

IMPRESS ION: SPONTANEOUS INTRhCEREBRAL HEMATC~!A 
SECO~DARY TO RUPTURE OF ARTERIOVENOUS MALFO~~ATION. 
(From Deposition Ex . 2, p. 56) 

Later, in March of 1982, Dr. McKinney reported: 

The patient did well following this (the installation 
of his ventriculo-atrial shunt in 1973) and had no 
further difficulty until the afternoon of January 
27, 1982, when wh ile shoveling s~ow he suddenly 
collapsed and became totally unresponsive. 

Wh ile it is possible tha t the intracerebral hemorrhage 
which Randy suffered in January, 1982, may have 
been coincidental, I think it 1s quite possible 
that the st:~•nino activity of shoveling snow may 
have accounted for rupture of one of the veins of 
the arteriovenous malformation leading to the 
in tracerebral hematoma wh ich lead { sic] to his 
death. 
(From Dep. Ex. 2, p. 47) 

Next in a report dated July 19, 1982, Paul From, M.D., 
stated: 

The questions (sic) basically arises as to 
whether or not shovelling snow could raise the 
blood pressure hiqh enough to produce rupture of an 
arteriovenous malformation earlier than wo uld have 
happened before. It is true that activity will 
raise the blood pressure, and this should occur if 
the heart rate is increasing, else one would be in 
s1gnificant hemcdynamic difficulty, but the shoveling 
of snow is not a cause of tremendous increase in 
blood pressure as this activity is not a great 
cause of an inc r ease in Mets (metabolic equivalents). 
In addition, Mr. Leinbaugh was doing very little 
work in the 2 1/2 to 3 hours preceding his actual 
time of rupture. Rupture of an angioma i3 a cause 
of intracranial hemorrhage, including intracerebral, 
subarachnoid, ventricular and rarely subdural 
hemorrhage. 

From a legal standpoint, any aggravation for 
causation in this case would be associated with the 
strain of shovelling, but this had occurre~ at 
least 3 hours prior to the onset of his problem. 
In addition, if Mr. Leinbaugh was used to his job, 
and this was part of his job, and there was little 
else unusual about the enviro"'ll'lent or circumstances, 
and his health was good, I do not believe there 
could have been any causal relationship between his 
Job and the rupture of the aneurysm as occurred. 
We have above discussed the natural ~istory of 
aneurysms rupturing at any time. This could well 
be the case here, as 9 years had passed from the 
original episode to the second ~pisode. 

The intracecebral hematoma, of course, did lead to 
his death, but, I believe was the result o f a 
rupture on a natural basis of this dreaded aonor~ality. 
(From Dep. Ex. 2, pp. 15-19) 

Finally, in a deposition taken on May 4, 1983, Dr. From as 

to the immediate cause of death, stated: 

A. The rupture was the bottom-line cause of death. 
Without having ruptured, I 'm sure Randy Leinbaugh 
would not have died the day he did. The immediate 
cause of death or compl i cations which came about is 
basically a respiratory system, because of alterations 
in nerve functions to his lung tissue and respiratory 
system, secondary to the rupture. The rupture was 
the primary cause. The actual immediate caus~ was 
a respiratory problem. 
( From Dep., p. 15) 

APPLICABLE ~AW 

Claimant has the burden of proving by a prepo nderance of the 
evidence that decedent r eceived an injury on January 27, 1982 
wh i ch arose out of and in the cour se of his employment. McDow~ll 
v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Teleohone Co., 261 Iowa 352, 154 N.W.2d 128 (l96i). 

The supreme cour t of Iowa in Alm§uist v. Shenandoah Nurseries , 
218 Iowa 724, 731-32, 254 N.W. 35, 3 (l934), discussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an occupa
tional disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations omitted.) Likewise a personal 
inJury includes a disease resulting from an injury •..• 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard wor~. Such 
result of those natural changes does not constitute 
a oersonal inJury even though the same brings about 
impairment of health or the total or partial 
incapacity of the functions of the ~uman body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disea se, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
[Citations omitted.) The injury to the human body 
here contempldted must te something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, inJures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that decedent's injury of January 27, 19~2 is . 
causally related to the death on which he now bases h i s claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N. :,.2a 867 (1965). 
tinaahl v . L. 0. Boiis, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility i s insu 1cient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N. W. 2d 
7)2 (1955), The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered. with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expert opin i on may be accepted or rejected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
367 . see also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (196 7) . 

ANALYSIS 

I n the case at bar, the critical issue is whether a causal 
connection exists between the decedent's employment and his 
injury. Since such a question is within the domain of_experts, 
an examination of the opinions of the experts, Dr. McKinney and 
Dr. From, is mandatory. 

On the one hand, 1t was Dr. McKinney's opinion that the 
straining activity of shoveling snow may have accounted foe 
rupture of one of the veins of the arter1ovenous mal~ocmat1on 
leading to the intracerebral hematoma which led to his death. 
Further, in Dr. McKir.ney's reports, he speci:ically stated that 
de~edent was shoveling snow at the time inJury occurred. Dr . 
McKinney stated tl1at decedent had no symptoms until about 3:30 
p.~. on January 27, 1982, when he collapsed while shoveling snow. 
(From Dep. Ex. 2, pp. 21, 35, 47, and 56) 

However, this history appears to be inaccurate and incomplete •,9, 
T&stimony from Eldon Hacdekopf, Ralph Greeder and John Ang are ~ ~ 
contrary to Dr. McKinney's history. Each one of these co-workers 
stated that at the time of injury decedent was on afternoon 



break. In fact, all three indi~iduals testified that it had 
been at least three hours since decedent had done any kind of 
"snow shovelinq" Also, all t ~ree ~en 3tated that the snow 
shoveling was light work whi ch required little physical exertion. 

Conversely, Dr. Prom stated that there was no causal connection 
between the decedent's job and the rupture of the aneurysm. Dr. 
From based his opinion upon the fact that the shoveling of snow 
is not a cause of tremendous increase 1n blood pressure a3 this 
activity is not a great cause of an increase in metabolic 
equivalents . In addition, Dr. From based his orinion on the 
testimony of decedent's co-workers who stated decedent was doing 
little work in the 2 1/2 to 3 hours preceding his actual time of 
rupture. 

Decedent was a very active and athletic individual whose 
work at defendant employer sometimes did involve heavy labor. 
Bowever, as has been stated above, decedent had ceased shoveling 
snow as early as 11:30 a.m. and did little physical labor the 
rest of the day before the rupture occurred at approximately 
3: 15 p.111. 

The opinion of Or. From carries greater weiqht. than that of 
Or. Mc~inney because of the accuracy and completeness of the 
history relied on. 

Wherefore the decedent has not sustained an injury arising 
out of and in the course of his employment. 

As a caveat it is noted that even if the death were to have 
arisen out of :he employment, it is questionable that dependency 
of the claimants could be cst3blish~d. 

PINOINGS OP PACT 

WHEREFORE it is found: 

1. That the claimant is the natural father of the decedent. 

2. That the decedent was twenty years old at the time of 
his death. 

3. That decedent, at the time of his death, was a full time 
employee at Parmland Foods in Denison, Iowa. 

4 . That decedent had a preexisting condition 1n that 1n 
1973 he fell and struck his head at school wh ich eventually 
demonstrated a congenital left parietal arteriovenous malformation 
which was treated with a right ventriculo-atrial shunt. 

5. That on January 27, 1982 decedent acctved at F•cmland at 
his usual time and commenced work at approx1~3t•lv 6:~0 ◄ • 

6. ,·nat claimant engaged 1n some chipFinJ and ice removal 
prior to 11:30 a.m. 

7. That after 11:30 a.m. only routine physical labor was 
performed. 

8. That at 3:00 p.m. decedent, Randy Leinbaugh, went to his 
normal afternoon break. At approxima~ely 3:10 p.m. he first 
demonstrated signs of having some physical problems. Prior to 
that time he had demonstrated no outw1rd signs of any physical 
problems, nor did he voice any comp1aints to any of his co
employees. 

9. That at approximately 3:10 p.m. he asked for some 
aspirin from his supervisor. He then had difficulty even 
pourir9 the aspirin out and spilling them on the floor. Very 
soon thereafter he became unresponsive. 

10. That his condition worsened rapidly and he was taken by 
ambulance from the Farmland Foods plant to the Denison Hospital 
and shortly thereafter he was taken to Archbishop Bergan Hospital 
in omaha for treatment. 

11. That immediately prior to his collapse on January 27, 
1962, Randy Leinbaugh had oeen an active young man in apparent 
good physical condition. 

12. That the cause of decedent's death was in intracerebral 
hemorrhage due to consequence of ruptured arteriovenous anomaly. 
His course, subsequent to the initial onset of problems, was 
complicated by bronchial pneumonia and tension pneumothorax. 

13. That the rupture wh ich occurred on January 27, 1982 was 
the result of the natural progression of a congenital abnormality 
wrich first manifested itself in approximately 1973 afte~ a fall 
when Randy Le1nbaugh struck his head. 

CONCLUSION OF LAW 

THEREFORE, it is concluded: 

That claimant has failed to prove by a preponderance of the 
evidence a causal relationship between his Job and the injury 
that occurred on January 21, 1982. 

ORDER 

THEREFORE, it is ordered: 

That claimant shall be denied any benefits by the~e proceedings. 

That defendants shall pay the costs of thls action pursuant 

to Industrial Commi3s1oncr Rule SC0-4.33. 

Signed and filed this ..Jo day of November, 1984. 

C4.t:~,d 
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1108.50; 1402.30; 1402.40; 1402.60; 1801; 2206; 2501 

Fifty-two year old married c laimant who suf fered from 
preexisting degenerative disc disease injured his back whi le 
attempting to climb into his employer's truck. Claimant sought 
and received immediate medical c are and re turned to work at an 
unspecified time which could have been the fourth day followi ng 
the injury . 

Claima~t•s cre~ibility concerning his description and 
demonstration of his symptoms and compla ints was grea tl y impaired 
by hi s previous denials of having prior back problems which were 
well documented by the evidence . I t wa s also compromised by 
direct conflicting testimony from his employer and a witness who 
testified to the effect that claimant's action in bringing th is 
case was a scam. It was also compromised by claimant's recent 
criminal conviction for welfare fraud. 

Beld: Claimant failed to prove entitlement to any benefi ts 
for peroaryent disability. ~ince claimant failed to show the 
date of his return to work 1t cannot be determined if he is 
entitled to any compensation for teml?Orary disability. Claimant 
awarded medical expenses, travel expenses and costs. 

BEFORE TBE IOWA INDUSTRI~L CO~MISSIONER 

DALE J. LEWTS, 

Claimant, 

vs. 

DON BESS AND COMPAN {, 

Employer, 

and 

FIREMAN'S. FUND INSORANCE 
COMPANIES, 

Insurance Carrier, 
Defendants. 

DALE J. LEWIS, 

Claimant, 

vs. 

ANDREWS CONCRETE, INC., 

Employer, 

ilnd 

IOWA NATIONAL MUTUAL 
INSURANCE COMPANY , 

Insorance Carrier, 
Defendants. 

DALE J. LEWIS, 

Claimant, 

vs. 

WHITE FAR~ EQUIPMENT CO., 

Empl oyer, 

and 

HARTFORD INSURANCE GROUP, 

Insurance Carrier, 
De fend an ts. 

FILE NO. 739442 

A R 8 I T R A T I O N 

DEC[S_ION 

r: i , :-: r·-, 
I -.. "- t--

FILE NO. 504698 

R E V I E W 

R E O P E N I N G 

D E C I S l O N 

F[LE ~O. 425689 

R E I/ I E W 

R E O P E ~ I ~ G 

.:>EClSlON 

INT!l.ODUCTlON 

This decision is the result of the consolidation of the 
thre e above entitled cases brought by the claimant, Dale J. 
Lewis. The case against Don Hess and Company, employer, and 
Pireman's Fund Insurance Companies, 1nsur3nce carrier, is in 
arbitration. The case against An1rews Concrete, Inc., empl oyer, 
and Iowa National Mutual Insurance Company, insurance carrier, 
is in review-reopening and the case a3ainst White Far~ Equipment 
Company, employer, and Hartford Insurance Grouo, insurance 
carrier, is also in review-reopenin3. The two· review-reopening 
proceedings seek only ~edical benefits avail3ble under section 85.27 
of the Code of Iowa. 

Claiman t alleges that he sustained a com?ensable inJ~ry to 
his back on July 27, 1983 and seeks co~pensation for disability 
and payment of medical expenses. Claimant alternatively alleges 
that in the event the medical expenses he has incurred are not 
held to be the responsibility of the defendants in the arbitration 
proceeding, the same are the cesponsib1l1ty of the defendants in 
the review-reopening proceedings. rhe hearing commenced July 
26, 198 4 in the Cerro Gordo County Courthouse at ~ason City, 
Iowa . The case was considered fully submitted upon the conclusion 
of the hearing. The record in this proceeding consists of the 
testimonles of Dale J. Lewis, Jeanne Lewis, Che r yl Lewis, 
Stanley G. Ingle, Donald J. Hess and Don rasy . The testi~ony of 
Patricia Hauge was entered into the record as an offer of proof 
only and is not considered in this decision. Claimant's exhibits 
l through 17 inclusive, including exhibit 4a were received into 
evidence and defendants' exhibits A, 8, E and I were received. 

ISSUES 

' 

The issues identified by the parties with regard to the 
1rbitration proceeding are: whether cl3imant received an inJury 
which arose out of and in the course of ,is employment on July 
25, 1983; whether there is a c3usal rel1tionship between the 
alleged inJury and any disability which claimant presently 
exhibits; whether claim~nt is entitled to comoensation for 
temporary disability, healing pe~iod oc permanent partial 
1isability and; whether claimant is entitl~d to payment of 
medical expenses, mileage and other benefits provided by section 
85.27 of the Code of Iowa, particularly ~ith regard to whether 
there is a causal relationship between t,e alleged inJury and 
the expenses. In the two review-reopening proceedings the only 
issue relates to claimant's en~itlement to benefits under 
section 85.27 of the Code of Iowa, particularly whether the 
injuries established by the respective memorandums of agreement 
have any causal relationship to the medical expenses which 
claimant has incurre1. The parties sti?ulated that the amount 
charged for the medical services which claim:nt received was 
· 11r 1n1 r~a~onable. It was also stipul3ted t,at in the event 
of an award clo1mont's rote of compensat1on is $203.06 per week. 

REVIEW OF rHE EV[DENCE 

Dale J. Lewis testified that he was born August 13, 1930 and 
dropped out of school while in the ninth 3cade. He stated that 
he has no other formal education or training. He stated that he 
is married and has four minor chilJcen living with hi~. 

Claimant testified that during the l970's he worked foe 
White Farm Equipment Company and Andrews Concrete, Inc. He 
stated that with White he worked in the foundry and earned 
approximately Sl,400.00 per month. He stated that he was 
injured on September 5, 1974 wnile bending over hooking gear 
:asings. He related thlt ,e was tre~ted by D. E. Fisher, M.D., 
and missed three weeks, four days of work as a result of the 
injury. He stated that he had ~ot experienced 3ny oack problems 
prior to that occurrence and that he subsequently went back to 
~ork with White and continued to work until ,is employment was 
terminated in 1976. 

Claimant testified that while working foe Andrews Concrete, 
Inc., he was a ready-mix delivery driver. He stated that he 
earned approximately $235.00 ?er week. He stated that in 1978 
he was picking up a cement chute when he suffered his second 
oack injury which caused him to be off work for one day. He 
denied having any back proble~s between the time he was inJured 
at White in 1974 and the 1978 injury which occurred while 
working for Andrews Concrete. Upon his return to work he stated 
that his back problems seemed to be cleared up. 

Claimant testified that he returned to work at White on the 
night clean-up shift until 1979 for which he earned $516.00 per 
week. After leaving White in 1979 until he started working foe 
Don Hess and Company in 1983 he did some carpentry work as a 
self-employed individual . 

Claimant stated that he had surgery on veins in his legs in 
1980 and a problem with his right eye i~ 1982. He denied having 
any back problems after November, 1982 until the time he started 
working for Hess in 1983. He denied suffering 3ny other injuries 
since 1978. He confirmed that he had received a back x-cay in 
1979 and that he saw Bruce Harlan, M.D., in tlovembec, 1981 for 
back complaints which had arisen without the occurrence of any 
specific incidence. 

Claimant testified that when working for Don Hess and 
Company he drove a truck hauling ammonia and LP t·anks. He 
stated that he started in June, 1983 and performed the job 
without pcoble~s until the injury on July 25, 1983. He stated 
that he hauled tanks all over the StJte of Iowa and that the 
work varied to some extent relatlng to the a~ount of loading and 395 



driving. He stated that tightening ch3tns which hol1 the tanks 
on the t r uck was a lot of strain but that the bal3nce of the 
work was not heavy. 

Cl aiman t testified that on July 24, 1983 he took the truck 
home so that he could leave early the foll?wing morning to pick 
up a tank in Iowa City, Iowa. He rel3ted that a t approx imate l y 
1:00 a.m. on July 25, 1983 he got up, went to the truck , put the 
key in, climbed up to e nter it and that something snapped in his 
back causing him pain in the middle of h1s back. He stated that 
his wife came out and helped him bac k into the house where he 
laid on a heating pad until he was t3~en to the emec1ency room 
at the hospital where he was seen by Dr. Harlan. Claimant 
stated that having the truck at his horn~ W3S done with the 
knowledge and consent of Don Hess and that later, following his 
release from the hospital, he catted Hess and reported the 
injury. He indicated that Hess told him to take time off work 
and suggest ed that he see E. J. Ridder, D.C., in Clear Lake, 
Iowa. Claimant stated that after seeing Dr. Ridder his back 
felt better and that he subsequently did ma ke the trip to Iowa 
City which nad -o r iginally been intended foe July 25. He stated 
that he did not perfo r m any work subsequent to that trip. He 
identified t he check admitted into evidence as exhibit I as a 
loan which he received from Don Hess after the last run he made 
to Iowa City. He stated that he had not been paid for that run 
and that he felt that he had been underpaid in prtor weeks. He 
stated that he decided to treat the loan 35 payment for past due 
earnings and has not repaid it. 

Claimant stated that subsequent to the rowa City run his 
back got worse without any relationship to 3ny particular 
identifiable incident. He stated that he went back to Dr. 
Harlan for care. He stated that on August 22, 1983 he received 
a lettet terminating his employment with Hess . He denied be1ng 
given reasons foe the f iring. Claimant testified that De. 
Harlan refereed him to Wayne E. Janda, ~.o., who tceat~d him on 
a regular basis thereafter and continues to do so up to the 
present time. Claimant stated that he has been seen by other 
physicians, taken medication and undergone othe r tests including 
a CT scan. He stated that he went to physical therapy but that 
he thought it was harmful to him. 

Claimant testified that he was releas~i by De. Janda to 
return to work on March 5, 1984 but that his condition has 
subsequently worsened. 

Claimant testified that he has not worked since July 25, 
1983 except for the run to Iowa City. He denied performing any 
roofing, painting or other carpentry work. He sta t ed that he 
has looked for work but found none. He 5tated that he has had 
no income from any source whatsoever since his employment JaS 
terminated. He sta~~d that he plans to 10 ~head with vocatic .1: 
rehabilitation but he has no present plans for employment. He 
stated that his interest lies in the area of truc k driving. 

Claimant stated that he presently experiences pain in his 
left leg and that the middle of his back bothers him. He feels 
that he has not fully recovered and that the 1983 injury was the 
worst injury to his back which he has ever experienced. He did 
not feel that his prior back problems were significant. He 
stated that he is presently unable to perform carpentry work as 
he had done in the past. He denied having any other physical 
problems or limitations. 

Claimant stated that he does not r~ad well an1 does not know 
the meaning of terms such as "degenerati,e disc disease, herniated 
disc or protruding disc." He stated that he feels the teem 
"arthritis" is related to getting old. He related that he was 
given a clean bill of health by John M. Saker, M.D., when he was 
examined shortly prior to commencement of work with Don Hess and 
Com~any. He stated that he did not tell Dr. Saker of his prior 
back injuries or of the arthritis which had been previously 
diagnosed. He related that he was not asked about his back. 

Claimant testified that the employee's answers to inter
rogatories indicated that he had been fired as a result of 
allowing an unauthorized person to drive the truck. He stated 
that his wife had backed the truck up to a dock during the rowa 
City run. He stated that Hess did not seem to be uoset when 
told about it and that the termination letter came approximately 
three weeks later. He stated that he has never been told ~hat 
he was terminated because he could not communicate well with 
customers. He denied ever cunning the truck without sufficient 
011. He stated that he was never told that his wife should not 
drive and he denied that she ever did drive exceot for the 
incident at Iowa City. • 

When recalled following the testimony of Don Tasy, c launant 
stated that when Tasy was at his residence he could not see the 
sta 1rsteps. He related that Tasy volunteered his symptoms to 
him , sent him to Attorney Kinsey and gJve hi~ money without 
being asked for it. Claimant den1e1 throwing horseshoes or 
ca rrying a battery and stated that TJsy ,ad cleaned the cattery 
terminals and jumped the car to st3ct it. He ad~itted that he 
had phoned Tasy on some occ1sions ani a1mitted tellin1 Tasy that 
he had experienced previous back orobl?~s. He admitted that he 
had obtained a job to paint a house but stated that his wife and 
children did the actual work. 

When discussing e xhibit 17 claimant stated that he does not 
know wha t he told the investigator regarjing prior back injuries. 

Jeanne Lewis tes t ified that she was married to claimant in 
October , 1980 and that they have lived together continuously 
the r eaf ter except foe a separation of approximately two months 
in ~arly 1982. She stated that she did not recall claimant 
h3v1 ng any back t rouble or, making complaints of back pain prior 
to July, 1983 except foe some complaints involving his uoper 
back and neck. She stated that he could do heavy work such as 
carrying a bundle of shingles which we11hed appcoximatelv 90 
pounds up a ladder and onto a roof. She stated that prior to 
~is ~njury he engaged in swimming, bowling, dancing and rough
housing with the kids . Claimant's spouse testified that in the 
eac~y morning of_July 25, 1983 she was standing on the porch of 
t heir home watching cl a i mant walk around the truck. She stated 
t~at she did not see him fa ll to the ground but that when she 
dtd see him he was ben t over and appeace1 to be in pain. She 
stated that she helped him into the house where he lay down but 
that when s uch did not provide relief she took him to the 
hospital. She sta t ed that she transported him to see Dr . Ridder 
who provid ed r e l ief but that the relief was short lived. She 
s t ated tha t a f ter he quit seeing De. Ridder his condition 
worsened. 

She sta ted that claimant has not returned t o the condition 
he was in prior to July 25, 1983. He complains of pain and is 
restricted in the manner Ln which he moves. She stated that 
~eather seems to a f fect his condition as does walking ?c extended 
sitting. She stated that he takes extra strength Tylenol and 
Mote in. 

She related that since the injury he has not done any 
painting or carpentry work. She stated that he formerly shoveled 
snow and mowed the lawn but since the injury she and the children 
have performed those tasks. 

Cheryl Lewis testified that she has been claimant's daughter
in-law foe approximately five and one-half years and resides in 
Mason City, Iowa. She stated that prior to July 25, 1983 
claimant was very active. He had helped ~er move, and in doing 
so, lifted heavy objects such as a refrigerator and stove. He 
also performed roofing with her husband. She related that he 
previously had not expressed any physical complaints and that he 
exhibited no observable back problems. She stated that since 
July, 1983 he appea rs to be in pain. She sta t ed that he seems 
older as fa r as his ac t ivities go and he stays at home and rests. 
She related that she recently had moved but had not asked him to 
help. 

Stanley G. Ingle testified that he married claimant's oldest 
!1~qht~r in 1973 and has known claimant since. He stated that 
prior to July, 1983 clatmant was very active and played ball, 
bowled and performed roofing. He stated that he had no knowledge 
of claimant having any back problems at that time. Ingle stated 
that subsequent to July, 1983 claimant is just not himself. He 
stated that he no longer plays ball or plays with the children. 
Ingle stated that claimant lived with him for appcox1mately a 
week in November, 1983 and that claimant had trouble getting up 
and out of bed . He stated that 1n his opinion claimant has not 
returned to the condition which he was in prior to July, 1983. 

Donald J. Hess testified that ne opecat~s his own business 
in Clear Lake, Iowa which engages 1n the purchasing and selling 
of used LP and anhydrous tanks. He stated that he employs one 
truck driver and that he had hired claimant 1n June, 1983. He 
stated tha t claimant worked as needed and was paid by the mile. 

Hess testified that he was notified of claimant's injury on 
July 25, 1983 when claimant's wife phoned. He related that he 
advised her that c l aimant should go to the doctor but stated 
that he did not know to whom claimant went. He stated that he 
suggested Dr. Ridder on the day of ~he inJucy or possibl y later. 

Hess stated that after claimant h~d 
told him that he was greatly improved. 
stated that he fel t fine. 

seen De. Ridder claimant 
He related that claimant 

Subsequent to the 1nju(y he had claimant make one run to 
Iowa City. He stated that there was little work as the end of 
the season had arrived and he decided to terminate claimant's 
employment. He related that the reasons for termination involved 
claimant's inability to communicate with customers, claimant's 
lack of experience as shown by an occasion ~hen the truck had 
been oper a ted without sufficient 011 and for letting his wife 
drive the truck. He sta~ed that he also believed that claimant 
had falsified a claim foe medical expenses. He stated that he 
gave claimant notice of termination by letter and had aiscussed 
the probl ems with claimant prior to the termination. He stated 
that he believed that clai~ant's wife had driven the t,uck in 
~ont3na. H~ss stated that he does not believe that he hired a 
replacement foe claimant until the following spring and expressed 
uncertainty concerning who had replaced cll1mant. 

Hess related that he loaned cl3 imant S200.00 1n order to 
keep claimant out of jail foe f3lsifyin3 something with w~tface. 
On cross-examination he 1ndicate1 that he was unsure of what the 
$200.00 was needed foe but that 1t could have been back rent. 

Hess stated that claimant gave no indication that his back 
problems were continuing and that he had reapplied for wocK on Claimant stated that he has been receiving AD~ and was 

recently charged with fraud related thereto. He stated that he 
did not commit fraud but received a sentence of 60 days, suspended, 
and a fine of $200.00 which has not been paid in full. 

several occasions. 396 
Don Tasy testified that he ~as res1d 0 d in ~ason City , Iowa 
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for six years and is presently empl~y~d ls a truck driver for 
Holiday Express, which position he obtained in April, 1984. He 
stated that his wife is related to clai~ant's wife wnom he met 
in a hospital waiting room in August, 1983. He related that at 
that meeting he discussed with claimant's wife that he was a 
truck driver and that he was off work as a result of a work 
related injury. He stated that claimant's spouse said that 
claimant would like to meet him and she i~vited him to their 
residence . 

Tasy testified that approximately two days later he went to 
claimant's ~ome at about 9:00 a.m. He stat~d that he was 
invited into the house and that claimant was summoned from the 
upstairs. He stated that claimant came running down the sta irs 
and congratulated him for getting a worker s' compensation 
settlement. Tasy stated that they discussed trucking and that 
claimant told him that he was in a similar predicament. He 
stated that claimant told him that he had f1llen out of a truck. 
Tasy went on to say that claimant asked about ~is symptoms, his 
doctors and his lawyer. 

Tasy testified that claimant said that when he hurt his back 
it only hurt for awhile but that he had been layed off and was 
going to get even. Tasy stated that he was at the house for a 
few hours and that one and one-half hours or more was sitting at 
the kitchen table. He stated that they got up, went outside and 
that claimant indicated that he was not presently experiencing 
any symptoms. He stated that clai~ant opened the garage door 
and ca rried out a dead battery. He related that claimant also 
told him that he had been playing horseshoes and that he had 
oainted a house on 15th street for which his wife received the 
pay. Tasy stated that claimant told him he had a doctor's 
appointment and needed to get the car started. Tasy stated that 
ne loaned claimant $40.00 at claimant's request. 

Tasy related that the symptoms which claimant described at 
hearing were the same symptoms which he had related to claLmant 
except that his own involved the other leg and were ~igher on 
his back. He stated that claimant phoned ~im several times and 
that one Sunday evening claimant expressed concern about the 
possibility that x-rays which were scheduled would not show 
anything. He related that claimant had 1lso called on other 
occasions askiog about borrowing money. Tasy stated that he 
knew what claimant was doing was wronq anj he notified Hess 
about what was going on. Tasy stated that Attorney Kinsey was 
the lawyer that handled his workers' compensation case. He 
denied driving for Don Hess or of ever having any intention of 
driving for Hess. He stated that Hess did not pay enough. He 
also related that he started looking for work in November, 1983 
following his recovery and that he found work at the first place 
where he applied. 

Exhibit 1 is a statement and records from D. E. Fisher, M.O., 
relating to c laimant's 1974 injury. It notes that x-rays were 
taken and showed a normal sacral spine. It indicates that the 
injury was diagnosed as an acute lumbosacral strain and no 
physical impairment rating was made. 

Exhibit 2 is documents regarding an accident of July 25, 
1978 which was diagnosed to be an acute back sprain incurred 
while claimant work for Andrew• Conrete, rnc. It indicates that 
claimant was off work from July 26, 1978 through August 2, 1978 
and that no permanent disability was expected. 

Exhibit 3 is a radiographic r~port dated May 29, 1979. It 
is interpreted to show claimant to have lipping at the L4 and 5 
level and narrowing at the LS-Sl disc space indicative of mild 
degenerative changes witl1 disc space narrowing. 

Exhibit 4 is the emergency room record from July 25, 1983 
which di1gnoses claimant as havin~ a low back st r ain and possible 
mild lumbar disc disease. It 1nclu1es_an x-ray report which 
shows lipping at the L4-LS level but indicates that there is no 
sufficient disc space narrowing, indicative of degenP.rative 
changes. 

Exhibit 4a is a report from Dr. Harlan dated September 2, 
1983 . Dr. Harlan states that it ts his impression that claimant 
suffers from back pain due to a disc disorder in the lumbar 
region of his spine and that on ~ugust 22, 1983 he found definite 
evidence of lumbar disc disease. He op1nes that claimant had 
been totally disabled due to his back proble~ from July 25, 1983 
through the date of the report and that he referred claimant to 
Dr. Janda for continuing care. 

Claimant's e xhibi t 5 is a report from ~ayne E. Janda, M.O., 
dated September 8, 1983 wherein he opines that claimant has 
radicul1t1s of his left leg secondary t? lumoar disc protrusion/ 
herniation as a result of an injury Jhl~h occ~rred at -or~ 
according to the history claimant rel3te1. He opines that 
claimant's absence from work SLnce Jul/ 25, 1983 LS 3 result of 
the work injury. The progress notes are attached as part of 
exhibit 3. An entry dated November 4, 1981 Lndicates that 
claimant was seen with complaints of a two or three day hLstory 
of discomfort in the lower left bac~. T1e examination noted a 
20 degree limitation in left flexion, straight leg raising tests 
which were essentially negative and tend~rness to percussion in 
the low back region. A lumbosacral muscle strain was diagnosed. 
Entries of September 17, 1981 and Febr~ary 25, 1983 also make 
reference to complaints of musculoskeletal pain. An entry dated 
~ovember 22, 1982 indicates that claimant was prescribed Motrin 
for arthritis. ~tan entry dated September 15, 1983 Or. Janda 
indicates that claimant ts suffecLng from rad1cul1tis or radicu
lopathy of the left leg secondary to lumhar disc protrusion/ 

herniation related to an injury at Jock which occurred July 25, 
1983. He indicates that claimant will need hospitalization. 

Exhibit 6 is a report from Dr. Ridder dated December 14, 
1983. It relates that he treated claimant on July 26 and 27 and 
that claimant failed to return for an appointm~nt which had been 
scheduled on July 29, 1983. He assessed claimant's condition as 
a very mild left mechanical sacroiliac strain. He indicates 
that claimant had a simple cond it ion which would have allowed 
him to be back to work in a few days. 

Exhibit 7 is a CT scan rP.port which shows changes in the 
facet joints at L4-5 and LS-Sl with 3 mild bulge of the LS-Sl 
disc centrally but without lateral herniation. The radiologist's 
impression was of extensive hypertrophic arthritis in the facet 
joints at L4-5 and LS-Sl with s l ight narrowing of the lateral 
recesses over LS, mild bulge of the LS-Sl disc centrally, narrow 
neural foramen at LS-Sl on the right. 

Exhibit 8 is a report from Sant M. S. Hayreh, M.D., dated 
October 4, 1983. He relates e xamining claimant on October 3, 
1983 and finding no obvious muscle atrophy, normal muscle tone 
and strength except a slight weakness of the ankle dorsi-flexion 
and extensor hallcius longus on the left. Sensory examination 
showed a dulling of light touch and pin pr ick on the outer 
aspect of the left leg and on the medial aspect of the left leg 
and on the dorsal of the left foot. Straight leg raising test 
was positive at 75 degrees on the right and 60 degrees on the 
left side. Mild tenderness was noted to deep percussion at the 
L4-5 and LS-Sl region. 

Dr. Hayreh 's impress i on was that claimant has low back pain 
secondary to underlying degenerative arthritis of the lumbar 
spine with left L-5 radiculitis. 

Exhibit 9 is additional reports from Dr. Janda. Exhibit 10 
is a report from Or. Janda dated April 4, 1984 wherein he opines 
that claimant's condition was materially a~gravated or caused by 
the injury of July 25, 1983 when he was climbing up into his 
truck and felt something pop or s~ap in h i s back. He also 
opines that claimant has a permanent partial impairment of 20 
percent of t he whole person of which one-half is related to his 
preexistLng arthritis and the other half to the injury of July 
25, 1983. The progress notes attached indicate that claimant 
plateaued and was released to return to work without specific 
restrictions on Monday, March 5, 1984 . 

Exhibit 11 is a report from Dr. Fisher dated June 7, 198 4. 
rn the report Dr. Fisher states: 

X-rays show mild LS-51 Joint narrowing suggP.sting 
1ege~erative disc disease and some facette joint 
early arthritis. A CAT scan done in September of 
1983 shows a definite spinal stenosis at L4-5 and 
more severe at LS-Sl with lateral stenosis and 
narrowing and in my opinion a hernia t ing disc at 
LS-51 which is chronic. (emphasis added) 

It is impossible to make any est1~ate as to what 
relation his acute symptoms have had to~ long
standing disease. 

As a longstanding laborer and truck dr1vec he has 
been degenerating his lumbar (acette joints and 
discs for many 'lears. 

I do not think his current bacK problem is a result 
of the injury that he had Wednesday, September 4 of 
1974 at White Farm Implement Company. 

Exhibit 1 4 is a list of unpaid medical bills which total 
$1,191.72. Exhibit 15 is a charge from Dr. Janda in the amoun t 
of $36.00 for a medical report. Exhibit 16 is a claim for 
mileage seeking $68.16 based upon 284 miles at $.24 per mile. 

Exhibit 17 is a transcript of a telephone interview with 
cluimant wh ' ch, at page 6, shows claimant to have denied previous 
back problems. 

Exhibit A is 1 deposition of Pet~r D. Wirtz, M.D., ta ken 
June 29, 1984. It relates that Or. Wirtz examined claimant on 
~ay 14, 1984. Dr. Wirtz opines that no permanent impairment 
resulted from the injury of July 25, 1983 and that claimant 
should have healed from it in not morP. than 12 weeks. He states 
that claimant does not h~~e a herniated disc and describes the 
injury as a slight aggravation of a preexisting condition. At 
page 44 Dr. Wirtz indicates that claimant's injuries of 1974 and 
1978 were temporary conditions. He went on to state that the 
bulging of a disc as shown by the CAT 5can LS evidence that the 
~1sc is degenerating. Commencing at page 4B he indicates that 
~ny of claimant's medical treatment rendered ~ore than six weeks 
Jfter the injury of July, 1983 would be related to claimant's 
ongoing disc degeneration and unrelated to the injury. Commencing 
at page 60 Dr. Hirtz summarized his opinions as follows: 

Q. Doctor Wirtz, you stated a little bit 
P.arlier here that if, in fact, herniation is 
diagnosed at this time, it would not affect the 
opinions that you rendered. Why is that? 

A. Because he doesn't have herniation of a 
disc. 
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Q. Again, based on a reasonable degree of 
medical certainty, what is your opinion with regard 
to the duration and any permanency resulting from 
the injury of July of 1983? 

A. That he would have more than likely a 
severe restriction of activities from the time of 
the injury foe four weeks or so, lesser disability 
with eventual return of activities between six and 
t welve weeks to where he was prior to the inJucy. 

Q. What is your opinion with a degr~e of 
reasonable medical certainty as to the peccenta~e 
of disability actually resulting from the July 1983 
injury? 

A. That he didn't suffer any impairment to 
his lumbar spine as related to that accident. 

Q. What is your opinion with any degree of 
reasonable medical certainty as to how much of the 
ten percent disability to the lumbar spine ~s 
attributed to the underlying degenerative disease? 

Q. In stating your opinion 1ive the correct 
characterization of the disability, if you would. 

A. This patient's lumbar disc disease would 
be in the range of ten percent impairment of the 
body as a whole. 

· Q. That impairment then in your opinion is 
attributed solely to the underlying degenerative 
disc disease? 

A. Yes. 

ANALYSIS AND APPLIC4BLE L~~ 

Claimant has the burden of proving by a preponderance of the 
evidence that he received inJuc1es on September 5, 1974, July 
25, 1978 and July 25, 1983 which arose out of and in the course 
of his employment. McDowell v. ~ of Clarksville, 241 ~.W.2d 
904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 
352, 154 N.W. 2d 128 (1967 l. 

Claimant and his spouse testified to an occurrence of July 
25, 1983. The injury was promptly reported and claimant sought 
immediate medical care as shown by exh1b1ts 4 and?. lt is 
found and concluded that claimant did rec~ive on lnJucy on Jul; 

25, 1983 while climbing into his truck. 

destroys some function of the body, or otherwise 
damages or injures a part or 3\l of the body. 

The claimant has the burden of proving by a preponderance of 
t~e evi~ence that his injuries ace causally related to the 
d1sab1l1ty on which he now bases his claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. O. 
~oggs, 236 Iowa 296, 18 N.~.2d 607 (1945). A possibility is 
insufficient; a probability is necessary. Burt v. John Deere 
Waterloo Tractor Works, 247 Iowa 691, 73 s.~.2d 732 (1955). The 
question of causal connection is ~ssent1ally within the domain 
of expert testimony. Bradshaw v. Iowa '.lethodist Hosoital, 251 
Iowa 375, 101 N.W. 2d 167 ( 1960). -

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Fe rr is Hardware, 220 N.~.2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or ceJected , 1n whole or in 
pact, by the trier of fact. Id. at 907. Further, the weight to 
be given to suoh an opinion is foe the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman, 261 Iowa 352, 154 N.W.2d 
128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or dlsease, the mere existence 
at the time of a subsequent injury 1s not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (l956J. If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (l962l. 

exhibit 3 clearly shows that claimant h~J preexisting disc 
degeneration. As shown by exhibit 5 ~e was dlagnosed as having 
a lumbosaccal strain on November~. 1991 for which there was no 
identified inciting incident or activity. He had been prescribed 
~otrin as early as September 17, 1981. Des. Janda, Fisher, 
Hayreh and Wirtz all agree that claimant suffers from disc 
degeneration. It is clear that claim3nt did have preexisting 
disc degeneration. 

Dr. Jan~a, as shown 1n exhibit 10, 1s of the opinion that 
claimant does have a permanent partial impairment as a result of 
the July 25, 1983 injury. He feels that claimant is presently 
20 percent impaired of whi~h 10 percent is due to the injury of 
J•1ly 25, 1983 and the balance to his preexisting degener3tive 
,-~h•it1e. qp •~leased claimant to return to work on ~arch 5, 1984. 

As shown in exhibit A, De. ~irtz lS of the oplnlon that 
claimant suffered no per~anent 1mpa1r~ent 3S a result of the 
July 25, 1983 injury. He feels that claimant ~as a 10 percent 
permanent functional impairment of the body as a whole due to 
the degenerative arthritis. He also indicated that in his 

"An injury occurs in the cours~ of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and while he ls doing his work or something 
incidental to it," Cedar Rapids Comm._Sch. Dist. v. Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. Union et al. Counties, 188 N. W.2d 
283 (Iowa 1971), Musselman v. Central Teleohone Co., 261 Iowa 

opinion claimant's recovery from the injury should have been 
completed within 12 weeks. In exhibit 11 Dr. Fisher indicates 
that claimant has a chronic herniatin~ dis= at L5-Sl and indicates 
that it is not possible to determine the relationship of the 
July 25, 1983 inJury to his longstlnd1ng Jisc degeneration. 352, 154 N.W.2d 128 (1967). 

Claimant's occupation was that of a truck driver. He had 
the truck at his home for the purpose of leaving on a run for 
his employer. There is nothing to 1ndlcate that claimant's use 
of the truck was unauthorized, per~onal or anything contrary to 
what he stated at hearing. It is therefore concluded that the 
injury arose out of and in the course of claimant's employment 
with Don Hess, Company. 

The supreme court of Iowa in Alm€uist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 3 (1934), d1scussed the 
definition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an oc
cupational disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations omitted.) L~kewise a pe~sonal 
injury includes a disease resulting from an injury ..•• 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same beings about 
impairment of health or the total or partial 
incapacity of the functions of t~e human body. 

.... 
A personal injury, contemplaterl by the workmen's 
Compensation Law, obviously ~eans Jn l~Jury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes 3bout, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health or body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impales 
the health, overcomes, injures, interrupts, or 

Dr. Hayreh, as shown 1n exhibit 8, found claimant to have 
low back pain secondary to underlying degenerative arthritis of 
the lumbar spine with left LS radiculitis. He expressed no 
opinion concerning recovery time or per~anent impairment. 

De. Ridder characterized claimant's recovery time as a few 
days and gave no indication that there wculd be permanent 
lmpaicment as a result of the injury. 

There is no showing that there has been any objectively 
discernable physical change in claimant's back as a result of 
the injury. Claimant, his wife, son-in-law and daughter-in-law 
testified that the injury caused the onset of continuing pain 
from which he has not recovered. There is conflicting evidence 
in the record from Don Tasy that claimant's pursuit of this 
claim is basically a fraudulent scam. In resolving this =on
flicting evidence the undersigned conslders it notable claimant 
hauled only one load foe Hess subsequent to the injury and that 
such was apparently done in early August. When discussing 
whether or not his wife had driven during that run claimant 
characterized it as occurring three weeks prior to t~e time he 
received the termination letter. Claimant testified that he 
received the termination letter on August 22, 1983, the same 
date as he saw Dr. Harlan. Cla1~ant did not return for his 
third scheduled appointment with Dr. Ridder and Don Hess testified 
that claimant told him that Dr. Ridder had been of great benefit. 
At hearing claimant himself indicated that Dr. Ridder had been 
of benefit but that the benefit was short lived. Claimant 
stated that his symptoms returned but he gave no indication as 
to why he did not return to Dr. Ridder who had previously helped 
his condition. Claimant has not been hospltalized. Whenever Dr. 
Janda had recommended hospitalization, namely September 15, 
1983, October 5, 1983 and as late as December 30, 1983 there was 
always a reason why claimant chose not to be hospitalized at 
that time. On January 9, 1984 claimant had improved to where 
hospitalization was no longer indicated. When claimant was 398 
interviewed as shown in exhibit 17 he expressly denied having 
any prior back problems. The subJective history in exhibit 4 
contains a denial of previous b3ck pcobl•ms. Claimant has 
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recently been convicted of some form of welfar e fraud. Claimant's 
appearance and demeanor was observed while he testified at 
hearing. The conflicts wh ich exist in the record of this case 
raise a substantial question concerning claimant's credibility. 
A review of the medical records shows his symptoms to be some-
what inconsistent at some points. On Jul y 7, 1984, when seen by 
Or. Fisher, claimant jumped with twinges and spasms when his 
hips were moved but had negative straight leg raising tests. He 
could forward flex to.approximately eight inches off the floor, 
and he could extend his back 1S degrees. When claimant was seen 
by Or. Wirtz approximately three weeks e3rlier, he could not 
extend or flex. As shown at page 33 of exhibit A, claimant's 
straight leg rais ing was t o 80 degr?es bilaterally which should 
have allowed him t o fl e x 80 degrees. It is therefore found and 
concluded that claimant has failed to establish his own credibility 
in this proceeding and such detracts from the weigh t given to 
his own t estimony and all other evidence which is based upon his 
relation or exhibition of symptoms. Claimant had i ncidents of 
back pain in 1974 , 1978 and 1981 wh ich quickly resolved. The 
activity o f climbing into a truck, without falling or other 
tr auma, would not normally be expected to c ause in jury o f any 
type . The expec tation of such an activi ty causing permanent 
impa i rment is remote. Cl a i mant did return to wor k at some 
unspeci fied date near Augus t 1, 198 3. He did not express h~ving 
any significant amount o f difficul t y in performing his work 
du ring the run to Iowa City. He did not seek further medica l 
care of 3ny type until August 22, 1983. It appears that claimant 
was available for work subsequent to the Iowa City run but that 
there was simply no wor k available for him to perform. It 
cannnot be concluded that he was disabled from performing the 
r~gular duties of his employment during early August, 1983. 
Onl y Or. Janda ind icates that claimant has su ffered any permanent 
impai rment as a result of the July, 1983 injury. Even though he 
is the treating physician his opinion is based, to a large 
degree, upon claimant's description of his symptoms. The 
Jreat er we ight of the evidence is that claimant suffered no 
permanent impairment as a result of the July, 1983 inJury. 
There is no showing, however, that the term1nation of claimant's 
employment was related to his physical condition. It does not 
appear from the record that he has made reasonable efforts to 
find employment. Accordingly, an award of disability under the 
critera recognized in ~cS padden v . Sig Ben Coal Co., 288 N.W.2d 
181 (Iowa 1980) is not war ranted. Ors. Janda and W1rtz agree 
that claimant has a 10 percent functiona l impairment as a result 
of his degenerative arthrit is. It is very likely that claimant 
suffers significant discomfort fr om that affliction. Such has 
not, however, been shown to be causally connected to the injury 
o f July 2S, 1983. The opin i on of Or. Janda which relates that 
claimant has a total impairment of 20 percent, of which 10 
pe r cent is related to the injury is reJected due to its reliance 
upon claimant's subjective co~plaints for its foundation. Tne 
op1nion of Or. Wirtz is consistent with those expressed by Ors. 
Hayreh, Fisher and Ridder and will be adopted. 

or. Wirtz indicates that none of c laimant's present problems 
are rel ated to the injuries he sustained with White Farm Equipment 
Company or Andrews Concre te, Inc. Dr. Fisher indicates that 
claimant 's present complaints are not related to the inJury at 
Wh i te Farm Equipment. There is no medical evidence which 
relates claimant's present condition to either of those incidents 
and, accordingly, it is found and concluded that any medical 
expenses claimant incurred are not cel1ted t? t.he inJuries of 
1974 or 1978. 

Claimant has not introduced ev1dence of the day on which he 
returned to wor k and it c annot be ascectalned whether oc not he 
is entitled to any compensation foe temporary total disability 
when the three day wa iting period of section as.32 is considered . 

Defendants' liability under section q5_27 wil l be lim1ted to 
those charges incurred on July 25, 1983. It is noted that the 
charges from or. Ridder apparently were paid by the employer as 
were the emergency r oom charges from the hosp1tal and Or. Harlan. 
In accordance with exhibit 16, clalmant w1l l be allowed travel 
expense fo r 44 mile s, that being the travel to Dr. Ridder and to 
the emergency room . 

FINDINGS OF FACT 

1. On July 25, 1983 claimant was a resident of the State 
of Iowa and his place of employment was 1n the State of Iowa . 

2. Claimant was in jured on July 2S, 1983 when he felt a 
snap in his back wh ile climb1ng into his truck. 

3. At the time of injury claimant was employed by Don Hess 
, Company working as a truck driver. 

4. Following the inJury claimant ~as ~ed1cally Lnca~able 
of performing work in employment subst1nti3lly simil1r to that 
hP performed at the time of the 1njury from July 25, 1983 unt il 
an unspecified date near August l, 1983 wnen claimant returned 
to work. 

S. The in)ury claimant sustained was 1n the nature of an 
aggravat1on o f an underlying pree~1 st1ng degene rat1ve d lSC 
disease. The 1nJury did not change the course of the disease or 
result in permanent phys1cal impa1r~ent. 

6. Claimant was S2 years old at the time of 1nJury, 
aarr1ed and nad four dependent children residing with him. 

7. Claimant's rate of ~ompensat1on 1s $203.06 per week. 

8. Claimant received ~ed1c3l care fo r the injury at St. 
Joseph Merc y Hospital on July 2S, 1983 for which claimant has 
made no c laim. On that same date while at the hosp1tal he 
incurred charges of $20.00 with Radiologists i n ~ason Ci t y, P.C., 
which charge has not been paid by defendants. While hospita l ized 
claimant was seen by Or. Harlan whose charges of $3S.OO have 
been paid by defendants. On July 26 and 27, 1983 claimant 
received treatment from Or. Ridder whose charges have not been 
submitted for payment. When c laimant was seen by Or. Harlan on 
July 2S, 1983 he prescribed medication wh1ch claimant obtained 
at Easter' s Pharmacy at the cost of $17.9S. All the foregoing 
care and resulting expenses wer e reasonable and necessary for 
treatment of claimant's i njury and t he amounts cha rged for those 
services and prescription medication w~re fair and reasonable . 

9. In receiving the medical care heretofore listed, 
cla i mant traveled a total of 44 miles. 

10. Claimant has not returned to work in any capacity since 
the one trip he made for Don Hess , Compa ny subsequent to the 
injury. 

11. Cl aimant did not perform any wo rk for his employer foe 
approximately three weeks after the last trip before his employ
ment was terminated on August 22, 1983. 

12. The termination of claimant's empl oyment was related t o 
a lack of work and had no relat ionship to his injury. 

13. Claimant is not motivated to return to work . 

14 . Claimant lacks c redibility. 

1s.· Cl imant 's de &cription o f his continuing symptoms is 
entitled to little weight due to the stat us of his credibility. 

16. Cl aimant does continue to e xpe rience a moder3te amount . 
of discomfort which is related to his degenerative disc disease 
and not to the injury. 

17 . The injury claimant sustained did not change the course 
of his degenerative disc disease. 

18. All ev id ence which relies upon claimant's description 
and demonstration of his symptoms and complaints is given littl e 
weight . This includes the test imonies of c l aimant's witnesses 
and the opinions and conclusions of Or. Janda as they relate to 
claimant's disab ili ty and its cause. 

19. The injuries claimant sustained while employed by White 
Parm Equipment Company and Andrews Concrete, Inc ., ace not a 
proximate cause of claimant 's present condition. 

CONCLUSIONS OF LAW 

This agency has jurisdiction of the subject matter of this 
proceed ing and its parties. 

On July 2S, 1983 c l aimant sustained an injury a r ising out of 
and in the cou rse of his employment with Don Hess and Company. 

Claimant has failed to prove that the injury caused any 
permanent disability when the same is ~easuced in industrial 
teems. 

As a result o f claimant's failure to specify the date he 
retur ned tc work, he has failed to establish whether he is 
entitled to compensation fo r temporary disability. 

_Claimant has es tabl ished his entitlement to payment of 
medical bills in the total amount of $37.9S and for reimburse
ment of travel expenses in the amount of SlO.S6. 

Claimant is entitled to recover the cos ts of this proceeding 
including a charge of S36.00 for a medical report from or. Janda. 

White Farm Equipment Company, Hartford Insurance, And rews 
Concrete, Inc., and Iowa National Mutual Insurance Company have 
no responsibility for the medical expenses which c la imant 
incu rred. Claimant has failed to establish a causal connect ion 
between the injuries which he sustained with those employers and 
the medical care for which ne seeks reimbursement in this 
proceeding. 

ORDER 

IT IS THEREFOR£ ORDERED that claimant not receive any 
compensation for temporary disability, heal1ng period or permanent 
11sability fr om any of the defeRdants in this proceeding. 

IT IS FURTHER ORDERED that the defendants, White F3rm 
e~uipment Company, Andrews Concrete, Inc., Hartford Insurance 
Company a nd Iowa Nat1onal ~utual Insurance Company shall have no 
responsibility to claimant for any o f t~e me11~al expenses, 
tr avel expenses or cos ts which he has incurre1. 

IT IS FURTHER ORDERED that the defendants Don Hess' 
Company and Fireman's Fund Insurance Companie; pay claimant's 
med ical bills wi th Easter's Pharmacy in the amount of seventeen 
and 9S/100 dollars ($17.95) and ~ ith Radiologists of ~ason City, 
? . C., in the amount o f t wenty and no/100 dollars ( $20.00). 

IT IS FURTHER ORDERED that the defendants, Don Ress & 99 
Company and F1reman's Fund Insurance Compan1es pay claimant's ] 
transportat1on expenses incurred 1n rece1ving ~edical care i n 



the total amount of ten and 56/100 dollars (Sl0.56). 

IT IS FURTHER ORDERED that defendants, Don Hess & Company 
and Fireman ' s Fund Insurance Companies, pay the costs of this 
action including thirty-six and no/100 dollars (S36.00) to 
claimant fo r the cost of medical reports from Dr. Janda. 

IT IS FURTHER ORDERED tha t defendants file a f inal report in 
this proceeding wi t hin t wenty (20) days from the da te of this 
decision. ,.,~ 

Signed and filed this t,- day of October, 198 4 . 

,1/(y:/4J2! ~ 
MICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COM~ISSIONER 

JOHN W. MAHLBERG, 

Claimant, 

vs. 

COUSCIL BLUFFS ORY WALL , INC., 

Employer, 

and 

~ 

File 
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No. 745455 
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F I L E D 
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INTRODUCTION 

This is a proceeding in arbitration brought by John W. Malhberg 
cla i~ant, against Council aluffs Or/ •all, Inc., employee, and 
I~A-Aetna Insurance Compa11y, insurar,ce c arrier, for benefits a s 
1 result of an alleged lnJury on September 12, 1983. 011 June 
27, 1984 this case was heard by the undersigned at the courthouse 
ir, Cour,cil Bluffs, Iowa . This case was considered fully submitted 
at the conclusion of the hearing. 

T~e record consists of the testimony of c laimant, John 
Wooldridge, James T. Mings, 9yron G. Meek, George~. ~Lckm3n, 
Tl~ ialdron; claimant's e,hibit3 l th·ouJh 7 lnd defandants' 
exhibits A, C, E and F. 

ISSUES 

The issues presented by ~he p1rtiPS at the ti~e of tn2 
?re-he3ring and the heacir19 3ce wh~tner :llimant rec,11~1 an 
in Jur y 3[ lsing out of and lll th~ COU[SI' of his employment; 
whether there 1s a c3usal celJt io,shtp oetwePu the alleg'a?1 
injury and the disability 011 wni ch he LS now basing his claim; 
and the extent of tempor,cy total oc heal1n~ period and permanent 
?3Ctial disability benefits. 

EVIDENC~ PRCSENTED 

John Wooldridge testified :hat he 1s the owner and 9cesident 
of C0Jnc1l 3luffs Dey •all, Iuc . ~~ adv1sed that ~e has been 
opec~t.ng the business ~ince he re9ossessed it from a contract 

purchasoc in late 1982. He stated that :ouncil Sluffs Dey ~all, 
Inc., is in the business of selling supplies and actual contracting 
of dry wall work. Mr. Wooldridge state-:! that he has had as many 
as 24 to 25 employees and as few as three to four employees 
during his years of business. Mr. Wooldridge stated that in 
recent years he has allowed his employees to work fo~ other 
contractor s when he was unable to keep them 2mployed. In such 
1nstances the employees were always required to first fulfill 
their duties for Council Bluffs Dey :'1all, Inc. 'le. Wool-irid-le 
stated that employees were paid on the contracting Jobs 011 the 
basis of so many cents pee square foot. for noncontracting work 
such as mater i al handling the employees were paid on an hourly 
basis. All employees W'a?Ce paid by check and state and federal 
withholJ1ng taxes we r e always deducted. 

Mr. Wooldridge testified that he nas known the claimant 
since the claimant first began to work for Council Bluffs Dey 
Wall, Inc., 1n 1971 or 1972 as an apprentice cocker. The 
claimant ceased his employment in 1975 or 1976 but was reemployed 
by Wooldridge i ndividually on a pcoJect ir1 Wyoming 1n March of 
1981. When Wooldridge repossessed Council Bluffs Dey Wall, Inc., 
in November of 1982, the claimant cetucned to Iowa and once 
again began employment for Wooldridge and Council Bluffs Dry 
Wall, Inc. I n September 1983 the claimant was one of four 
employees foe Council Bluffs Dey Wall, Inc., which included 
~eocge Wickm~n, Tim Waldron 1nd the claimant's brother, Andy 
Mahlberg. John Wooldridge testified that in September of 1983 
he was contacted by one Byron Meek concerning the purchase of 
materials and supplies for a ho~e in the Lake Manawa area that 
Meek had contracted to d r y wall. Mr. Wooldridge stated that he 
had ~nown Meek for some time pcioc to this and that Meek had at 
one time been an 'a?mployee of his. Wooldridge stated that he 
agreed to deliver the requested material to Mr. ~eek at the 
'lanawa job site. Mr . Wooldridge denied that he was a contractor 
on the Manawa project or that he had any agreemer,t with Meek to 
provide employees from Council Bluffs Dry 9all, Inc., to perform 
the jcy wall work 1n the 'lanawa house. 

Mr. Wooldridge testified that on September 12, 19d) his 
'a?mployees reported to work 3t 7:30 a.m. as w1s the usual practice. 
Due to a lack of wock he advised the employees that if they 
desired to work, Mr . Meek had 3 job available for them at the 
'lanawa project. He stated that it was understood by himself and 
the other employees that they were under no obligation to go and 
work foe Meek and that he was merely 3dvising them of the 
availability of the wock rather than directing them to perform 
slid work. He advised ,at his dry wailers had vf tened worked 
foe other contractors when Council Sluffs Dry Aall, Inc., did 
not have work avail able foe them. He advised that the claimant 
and Tim Wa ldron then left and went to the !'lanawa proJect. Mc. 
Aoold c ldge s a id he learned later that day from Aaldcon that the 
claimant had been injured at the 'lanawa house. 

Mr . Wooldridge stated t hat n?. may have talked to the claimant 
at some time while h~ was 111 the hosp1tal; however, it would 
nave no: been the day of the a:cider,t. He denied that he told 
tne c lai~ant that he "as covered by the workers' compensation 
insurance o f Council Bluffs Dry ,'1all, lnc., 3nd further denied 
that he told Byron Me'a?k that it was his desire to get rid of the 
c laimant. Mc. Wooldridge seated that after claimant was released 
from the hospital he came to Council Bluffs Ory Wall, Inc., and 
advised Wooldrid1e that he "~s .:iuitt1ng. 'le. Wooldridge stated 
that Co~nc 1l BlJffs Dry Wall, Inc., did not pay either claimant 
or Tim •alJron for the ~or~ they ?er focmed on the 'l anawa house. 
He also denied chat he ever told 3yror1 ~e•k that h? would pay 
them for that wock. 

James T. 'lings testified that he is the owner and operator 
of Kand ~ Contcactocs, Inc., a butlding const ruction fie~ in 
the Council Bluf!s 1cea. He advised that h'a? was the general 
con tractor on the con5tcuctior, proJe~t at Lake Manawa. He 
scate1 t,at he subcontracts different types of jobs for his 
9r0Jects and that he subcontracted the dry walling on the Manawa 
house to Byron Meek. He stated that the usJal practice is for 
'leek to purchase the m3t?r1al and to provide the labor f~r which 
'leek receives a single bill foe the dcy walling work. ~ings 
stJted that he had no contrJct with Council 9luffs Ory Wall, Inc., 
to perform the work arid that "hen the work was finished he 
received a bill from Byron Meek and 3 check was paid to Meek. 
He identified the bills as res9or1dents' exnibits E and f. 

Byron G. ~eek tes~ifie1 that he is the owner and opec3toc of 
Meek Dey wall Company, Inc. He advised that he subcontracted 
with James T. ~tngs to perfor~ the dry wall work at a hom~ in 
La~e ~anawa. According to Meek he was working on the proJect 
with Council Bluffs Dey ~all, Inc. , although he actually bid the 
house himselt. According to Me'a?k, John ,ooldcidge called h1m on 
a Sunday night prior to Sep temb1>c 12, 198) and told ~eek that he 
would supply his ~eop\e to parfo:~ the ]Ob lt the L3ke ~ar.awa 
pcoJ'?Ct 1f 'leek wou lj do some "ark foe :ouncil BlufEs Dry ~all, 
,nc., at , project in ·,ood •H 11. 'I '?"< st.ited that he was at the 
~ood 11111 home on the mor11in-l t~~t th~ clli~ant was injured. 

Meek. stated that on T:.ieo;day ·aocn111g following the accident 
he had a conversat1011 with John ~coldrid9e at which ti~e Wooldridge 
told him that he had spoke11 to the cla11:1a11t and told the claimant 
th1t he would be covered by the wor~ers' compensation insurance 
of Council Bluffs Ory i>lall, Inc. According to Meek, Wooldridge 
JSked him to pay the claimant lnd others; however, Meek said no 
because that was not par t of the jeal. Later wooldcidge sent 
Meek a bill foe material used 1n the Lake Manawa proJect but not 
for the labor . Byron ~eek stated that he has not 9aid anyone 
foe the labor performed on the Lake Manawa home. 

On cross-examination, 1eek Jdn1tted tnat he ~ad on occasion 
400 

1 

1 

J 

I 
I 

JS 
,a 
ea 
el 
C() 

ad 
fe 
fu 
of 
th 
In 

!T. 

e: 

c: 
SI 
!1 ,. 
• 

• 



I 
I 

I 

I 
I 

I 
I 
1 

0 

1sed the employees of Council Bluffs ~ry ~all, Inc., when there 
,as no work foe them at their regular place o f employment. On 
?ach such occasion in the past, ~e~ k had himself paid those 
?mployees. Meek admitted that he did not have any workers ' 
:ompensation insurance to cover the cl3imant. He fucthec 
3dmitted that he always paid his employees cash arid did not take 
federal oc state withholdings oc social secu rity out. Meek 
further stated that on occasion when he was using the employees 
,f Council Bluffs Dey Wall, Inc., that Wooldridge would remove 
those people from Meek's projects 1f Council 9luffs Dry Wall, 
Inc., had work to be done. 

The claimant testif i ed that he is 31 years of age, divorced 
and has t wo dependent children. He advised that he is p~esently 
employed with R. W.F . Construction Company where he opera tes a 
backhoe and loade r tractor. He is presently working in Cedar 
Palls, Iowa . 

Prior to his employment wi:h R.W.P. Construction Company, 
claimant was employed with Council Bluffs Dey Wall, Inc. He 
stated that he first started with Counc il Bluffs Dey Wall, Inc., 
in 1972 and continued 1n that employment until approximately 
1977 oc 1978 at which time he started his own dry walling 
business. Be revealed that this business continued until 
January of 1980 when he went to Wyoming to work foe John Wooldridge. 
After Wooldridge repossessed Counci l Bluffs Ory Wall, Inc., in 
Novembe r of 1982, claimant returned to work for Wooldridge as a 
paper and rocker for Council Bluffs Ory Wall, Inc. 

The claimant admitted that he would on occasion work for 
other cor1tractors if Council Bluffs Ory Wal~, Inc . , did not have 
Anough business to keep him busy. On such occasions he would be 
paid directly by the contractor for whom he was working. He 
revealed that this was the situation 1n September of 1983 when 
he worked for Byron "eek. The claimant st3ted that on September 
12, 1983 he reported to wock at Council Bluffs Ory ~all, Inc., 
and was told by John Wooldridge to go to the Lake ~an3wa heme 
because Meek was going to the Wood Hill proJect. Cla1~ant 
stateJ that he reported tc the proJect 11, the Lak~ Mana~a area 
and received an inJury that day when he fell off a scaffold. As 
a result of the fall, claimant was hospitalized foe about three 
days and received a rather severe inJucy to his right shoulder. 
Because of this injury claimant stated he would not be able to 
work as a dry waller 3ny longer. 

Claimant stated that he had worked on the Manawa project on 
September 1, 1983 for approximately five hours. At that time 
"eek told him where to start woc~ing and what work to be doing . 
Claimant stated that he had on otnec occasions refused to wock 
for Meek because Meek dtd not pay enough money. Claimant 
admitted he was never told by John Aool3r1dge that he would be 
Paid by Council Bluffs Dey Wall, Inc., foe the work he did on 
the LaRe ~anawa home. 

George R. Wickman testified that he is a self-employed dcy 
waller who 1n the summer and fall of 1983 was employed by 
Council Bluffs Dey Wall, Inc. He advised that he knows the 
claimant and he knows Byron Meek. Mr. Wickman testified that 
during 1983 he wor ked for a number of different dcy wallers, 
including Council Bluffs Dry Wall, Inc., because of the slow 
down in the construction industry. He stated tha~ he always 
understood that when he was working for other contractors he 
would be paid by them. 

~c. Wickman testified that he worked at the Lake Manawa 
pcoJect on September l, 1983 during which time he assumed he was 
working for Byron G. Meek and he would be paid by Byron G. Meek 
3S had been their past practice. Mr. Wickman stated he was 
working on the Lake Manawa hous? on September 12, 1983 and that 
he has not been paid for his labor. Mr. Wickman fucthec stated 
that he has been told by Byron G. "eek that Meek would not pay 
him because Meek did not want to be held liable foe the injury 
to the claimant which occurred at that project on September 12, 
1983. 

Tim Waldron testified that he is a dry waller for Council 
Bluffs Dry Wall, Inc . , and has been so employed for approximately 
one year. Be stated that he knows the claimant and worked with 
him at Council Bluffs Dey Wall, Inc. He also stated that he 
would on occasion wock for other contractors when Council Bluffs 
Ory Wall, Inc., did not have enough business to keep the dry 
wallers busy . On those occasions the other contractors would be 
responsible for paying. Mc. Waldron stated that approximately 
one week prior to September 1, 1983 he was asked by Byron G. Meek 
if he would be willing to go to work on the Lake Manawa project. 
~r. Waldron stated that on September 1, 1983 he delivered 
material to the Lake ~anawa 9r0Ject on behalf of Council Bluffs 
Dry ~all, Inc. He stated that he 1, 3s paid by Council Bluffs Dry 
'.ia ll, Inc., to make the d~livec,'. lie stated that after the 
truck J3S unloaded he wen t to work on the Lake ~anawa house. Be 
11vised that during the time he worked or, the house he Jas 
directed 1n his employment by Byron G. ~eek. 

Tim Waldron testified that when Meek directed him to perform 
some wock on some rlther high ce ilings he refused to do so at 
which time Meek advised him that 1t was Mee~ who was paying for 
the job and that Waldron would do as ne was told. Mr. Waldron 
testified that it was always his understanding that he was 
employed at the Lake ~anawa home proJect by Byron G. ~eek. 
Naldcon testified that he was wor~1ng at the Lake ~anawa home on 
September 12, 1983 and that 1t was alJays his understanding that 
he «33 working at the direction of, under the supervision of, 
and ,as to be paid by 8ycon G. ~eek. Re stated that he has not 
been paid foe any of the Jock perfoc~ed on the Lake ~anawa home. 

APPLICABLC: LAil 

An employee is entitled to compensatiora foe any and all 
personal injuries which arise out of 3nd 1n the course o f the 
employment. Section 85.3(1). 

. Claimant has the burden of proving b,' a preponderance of the 
evidence that he received an ir1jucy on September 12, 1983 which 
arose out of an~ 1n the course of his e ,uployment. McDowell v. 
Town of Clacksv1lle , 241 N.W.2d 904 {Iowa 1976); ~usselman v. 
Central Telephone Co., 261 Iowa )52, 154 N.W.21 128 (1967). 
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The Iowa Supreme Court stated 1n Nelson v. Cities service 
=~C~o;;::.;..•• 259 Iowa 1209, 1213, 146 N. W.2d 261 ( 1967 ): 

This court has consistently held 1t is a claimant's 
duty_to prove by a preond 0 rance of the evidence he 
or h1s d~cedent was a wor kman or employee within 
the meaning of the law, and he oc his decedent 
received an injury which arose out of and in the 
course of employment. See section 85.61 Code 
1962. ' ' 

And, if a compensation claimant establishes a 
pcima facie case the burden is then upon defendant 
to go forward with the evidence and overcome oc 
rebut the case made by claimant. He must also 
establish by a p~eponderance of the evidence any 
pl~ade~ aff1r~ative defense or bar to compensation. 
(C1tat1ons omitted.) 

Given the above, the court set forth its latest standard 
determining an employer-employee relat1onsh1p in Catecpillac 
Tcact~r .co. v. Shook, 313 N.W.2d Sul (Iowa 1981 ' . The court 
st3 ted 1n part: 

I. T~e employer-employ~e cel3tionsh10. As 
defin!d in section 85.61 ( 2), The Co1e, ar1 "emplJyee" 
1s a person who has entered into the emplovman t 
of, oc works under contract of service ... for 3n 
employer.• Factors to be considered in determining 
whether this relationship e··ists are: (1) the 
eight of selection, oc to e~~loy at will, (2) responsi
bility fo~ payment.of wages by the employer, 
(3) the right to discharge or terminate the relation
ship, ( 4) the right to control the work and 
(5) identity of tne employer a6 the authority in 
charge of the work or for whose benefit it is 
performed. The overriding issue is the intention of 
fhe oarties. McClure v. Union, et al., counties, 
.88 N.A.2d 283, 285 {Iowa 197:). (Emphasis added.) 

6-NAL'LSIS 

foe 

Claimant commences his argument with the correct proposition 
that the workers' compensation statute is to oe construed 
liberally for the benefit of the iraiured worker. It does not 
follow from that proposition that the evidence should be liberally 
construed to the benefit of the inJured worker. It remains the 
claimant's burden to establish the employer-employee relationship 
by a preponderance of the evidence. In this case he has failed 
to ~accy his burden. 

Fiest, whether or not Byron ~eek used the employees of 
Council Bluffs Dry Wall, Inc., when there was no work available 
for them at their regular employer was entirely up to him and 
the employees. As illustrated by the testimony of Mr. Waldron, 
Meek made it clear that he was the employer 3nd that he would 
direct his employees as he saw fit. Second, 9yron Meek was at 
all times responsible for the payment of wages. This was the 
understanding of each of the employees; it had been the prior 
practice and there is nothing in this record which would indicate 
otherwise. Meek admitted to one of the employees that he would 
not pay the wages simply because he wished to avoid the liability 
und?c the workers' compensation statutes. In addition, Meek 
retained the eight to discharge or terminate any of the employees 
who were working at the Lake Manawa project. 

It is also clear from the evidence that Meek at all times 
controlled and directed the work of the dry ~allers. Finally, 
it is clear that the workers wer e performing 3 contract which 
u1ured to the benefit of Byron ~eek. It was Meek, and Meek 
only, who entered into the contract with the general contractor 
to do the dry walling work 3nd tnece is absolutely no evidence 
that Council Bluffs Dry Wall, lr1c., h3d any involvement whatsoever 
in the ~erfocmance of the dry wall1~g wor~ at the Lake ~anawa 
project . 

~ost importantly, it is clear that 1t Jas the intention of 
the parties that the claimant at all times be the employee or an 
lndependent contractor foe Byron ~eek. It 1s specific3ll,' found 
that John Wooldridge, the president of Cou-ncil Bluffs Dry llall, 
I~c., did not admit liability to the claimant. It is also 
specifically found that he did not engage in any conversatiou 
with Byron Meek 1n which he admitted an emoloyee-employer 
relationship between himself and the claimant at the time of the 
1nJucy. There is virtually no doubt that the claimant, Meek and 
Wooldridge understood at all times that claimant was working for 
~eek, at the direction of Meek, and 011 behalf of ~eek. It is 
clear, then, that none of the factors ~hi~h tend to establish an 
employer -employee relationship are present tn this case as 
between claimant and Council Bluffs Ory ,'1all, Irie. Accordingly, 40f 
It must be found that no such rel ationship exists and, therefore, 
claimant has failed to est1blish that he received an inJury 



arising out of and in the course of employmerat with Counci l 
Bluffs Ory Wall, Inc. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

l. On September 12, 1983 claimant received an injury when 
he fell while working on a house in Council Bluffs, Iowa. 

2. At the time of his ir1jury claimant w,s not working at 
the discretion of Council Bluffs Dry ~all, Inc. 

). At the time of his injury claimant was not working under 
the direction of Council Bluffs Ory Wall, Inc. 

4. At the time of claimant's injury Counci l Bluffs Dry 
Wall, Inc., was not liable to claimant for payment of wages for 
the work he was doing. 

5 . At the time of claimant's injury Council Bluffs Dry 
Wall, Inc., had no authority to fire or discharge claimant from 
the work he was doing. 

6. At the time of claimant's inJury claimant was not doing 
work which was to the benefit of Council Bluffs Dry Wall, Inc. 

7. At the time of claimant's inJury it was not the intention 
of the parties that he be an employee of Council Bluffs Dry 
Wall, Inc. 

8. There was no contract between Byron ~eek and Council 
Bluffs Dry Wall, Inc., that Council Bluffs Dey ~all, Inc., would 
provide its' employees to Meek for the Lake Manawa house project. 

9. Council Bluffs Ory Wall, Inc., has ~3de no admission 
that claimant was in their employ or1 September 12, 198] at the 
time of the injury. 

CONCLUSION CF LAW: 

THEREFOR£, IT IS CONCLUDED: 

Claimant has failed to prove there was an employer-employee 
relationship between himself and Council Bluffs Dey Wall, Inc., 
at the time of his injury on September 12, 1983. 

ORDER 

IT IS THEREFORE ORDERED: 

Claimant shall take noth ing from these proceedings. 

The costs of this action are taxed to the claimant. 

d1 "'·' Signed and filed this A''' - day of October, 1984. 

1 ,, • .\ e • , 1 
STEVES E. ORT 
DEPUTY INDUSTRIAL COM~ISSIONER 

BEFORE THE IOWA INDUSTRIAL COMM ISSIONER 

JORN McCORD, 

Claimant, 

vs. 

MAX NICKOLAISEN d/b/a 
ONAWA TRUCK r, EQUIPMENT, 

Employer, 
Defendant. 

File No. 755998 

A R B ! T R ~ T I 0 

D E C I S I O N 

INTRODUCTION 

l,tC ia 1984 

~Al!IOOSTPJ,\~ 

This is a proceeding in arbitration brought by John McCord 
against Max Nickolaisen d/b/a Onawa Truck Equii:nent, employer. 
Cl aimant alleges that he sustained an injury on December 28, 
1983 which arose out of and in the course of his employment. He 
seeks compensation for temporary total disability and payment of 
medical ex~enses . 

The hearing commenced on October 30, 1984 in the Woodbury 
county courthouse at Sioux City, Iowa and was fully submitted 
upon conclusion of the hearing. 

The record in this proceeding consists of the testimonies of 
John McCord, Mike Christensen, M. Thomas Gordon, D.O., and Max 
Nickolaisen. Also in the record are clai,nant's exhibits 1 and 2. 

ISSUES I 
The issues p~esented by the pa r ties are whether cla1J11ant 

:eceived an injury which arose out of and in the course of 
employment; whether there is a causal relationsh1p between the 
alleged injury and any disability; whether claimant is entitled 
to benefits for temporary disability; a detenuination of claimant's 
entitlement to benefits under section 85.27 of the Code; and a 
determination of the proper rate of compensation in the event of 
an award. It was stipulated by the parties that the amount 
charged for the medical services which claimant received was 
fair and reasonable. 

REVIEW OF THE EVIDENCE 

John McCord testified that he resides at Blencoe, Iowa; that 
he is married; and that on December 28, 1983 he had one child 
1 ivina at ~om~ with him. 

Claimant stated that he is a truck driver and that he 
commenced employment with defendant employer in the spring of 
1983, He testified that he was employed by the defendant 
employer on December 28, 1983 and that his earnings were $4. 25 
per hour. He stated that he generally worked a ten hour day and 
that he worked five and one-half days per week. 

Claimant testified that on December 28, 1983 he was engaged 
in hauling corn to council Bluffs, Iowa. He stated that he was 
injured while involved with the second load of the day. Claimant 
testified that workers at the place where the corn was to be 
delivered inspected the load and re~u1red that the tarp over the 
back of the truck be removed. He stated that ~he wind was 
blowing and that in attempting to put the tarp back on the truck 
i t was caught by the wind and lifted him off the ground injuring 
his left wrist. He stated that it was painf~l and that Hike 
Christensen, another driver who -as pr~~ant, helped him place 
the tarp back on the truck. Claimant stated that h~ infor~ed 
Ha x Nickolaisen of the injury when he returned to the employer's 
place of business that evening. 

Claimant testified that he had hurt his right wrist on 
another occasion and that he thought that this injury to his 
left wrist was merely a strain. He stated that he continued to 
work for approximately two weeks using a wrist band but that >n 
January 16 he went to the doctor for complaints of the flu. The 
doctor also removed the wrist band, looked at his wrist, x-rayed 
it and informed him that it was fractured. claimant stated that 
during the time he had continued to work while wearing the wrist 
band his wrist was painful. 

Claimant testified that he did not report to work on the 
16th and that he had informed Nickolaisen that he was going to 
see the doctor. After seeing the doctor he stated that he went 
to talk to Nickolaisen and informed him that he had a broken 
wrist. tte stated that he told his employ~, that he couldn't 
work. He stated that his ~mployer want~d n1m to drive trucks 
from Atlantic. Claimant denied beinq told by the employer that 
he could work answering the telephone. 

Claimant testified that pursuant to instructions from his 
attorney he retur ned to hls employer's ?lace of business and w3s 
told that he had been replaced. 

Claimant testified that he asked Nickolaisen about insurance 
cover age and that Nickolaisen would not tell him if he had 
workers' compensation insurance. He stated that Nickolaisen 
told him that the company ,ould not pay his bills and that he 
would have to use his own insurance. 

Claimant denied receiving any injury to his left wrist 
between December 28, 1983 and January 16, 1984. He stated that 
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the doctor showed h i m the x-ray s and that he could see that the 
bone was b r oken. 

Claimant testified that he filed for unemployment and that 
his claim was contested. He stated that he obtained other 
employment before the hearing date had arrived and did not go to 
the hearing. 

Claimant testified that the employees at Onawa Truck & 
Equipment consisted of the claimant, Nickolaisen's son and one 
other employee. 

Mike Christensen testified that he resides at Onawa, Iowa 
and is a truck driver. He stated that on December 28, 1983 he 
was engaged in hauling for his employer to the Pillsbury Plant 
at Council Bluffs, Iowa . He stated that the day was cold, 
cloudy and windy. He estimated the temperature to have been in 
the range of zero degrees to ten degrees above. Christensen 
stated that while putting the tarp on claimant's truck, the wind 
caught the tarp in the middle and picked claimant up approxi~ately 
two feet off the ground. He stated that claimant said that he 
hurt his wrist at that time. He stated that he assisted claiman t 
in placing the tarp back on claimant's truck and that claimant 
then assisted him in placing the tarp back on the truck which he 
was driving. 

M. Thomas Gordon, o.o., testified that he is an osteopathic 
surgeon and has practiced medicine since he graduated from the 
College of Medicine and Surgery in Des Moines, Iowa 1n 1950. 

Dr. Gordon stated that he saw claimant on January 16, 1984 
at his office and that claimant informed him that he had inJured 
his wrist working with a tarp in a strong wind. He stated that 
x-rays revealed a fracture of the distal end of the fibula ( sic). 
He stated that he reduced the fracture, applied a plaster cast 
and saw claimant thereafter on eight othe r occasions. He stated 
that the cast was removed on February 14, 1984 and an aluminum 
splint applied. He stated that he released claimant to return 
to light work on March 5, 1984 and to full duty on Mar ch 14, 
1984. He stated tha t at the time of release the wrist was still 
swollen and claimant wa s still experiencing pain in wearing the 
splint but that he allowed claimant's return to work upon 
claimant's request. Dr. Gordon also described claimant's injury 
as a fracture o f the rad i us and stated that the teems "radius" 
and "fibula" are sometimes used interchangeably. 

Dr. Gordon stated that when he saw claimant on January 16, 
1984 it was his impression that the fracture was of recent 
orig_n . He stated that a break such as claimant exhibited would 
cause immediate excruciating pain. He stated that it would have 
been painful for claimant to have worked with the fracture and 
didn't think that he could have endured the pain. He stat~d 
that use of a wcap oc bcace on the wrist would have made it less 
painful and he agreed that claimant did have a relatively high 
pain threshhold. 

Dr. Gordon initially stated that the fracture showed no sign 
of healing and that if it had occurred on December 28 some 
healing would be expected. He stated that the arm was swollen 
and that there was hemorr hage in the arm which did generally 
indicate an older fracture. He stated that in his opinion it 
was unlikely but remotely possible that the fracture had occurred 
on December 28. 

Max Nickolaisen testified that he 1s the owner of Onawa 
Truck & Equipment . He sta:~d that he nas owned the business 
fourteen years and that it is a used truck dealership which also 
engages in hauling. 

Nickolaisen stated that he did not bring his wage records to 
hearing but that he thought claimant was earning $4.00 per hour 
and that claimant normally worked a 40 hour week with some 
overtime. He stated that claimant's average gross earnings were 
in the range of $40 to $160 per week. He stated that claimant's 
replacement now earns $4. 25 per hour and that he can't s wear 
that claimant' s pay rate was $4.00 per hour. He stated that his 
employees normally started work between 7:00 and 8:00 a.m. and 
that they were usually back by 5:30 p.m. He stated that it was 
possible but unlikely that they would work more than eight hours 
per day. He stated that they did not always work on Saturday 
mornings. 

Nickolaisen testified that on the morning of January 16, 
1984 claimant came to the shop with a broken wrist. He stated 
that he reprimanded claimant for not reporting the inJury as .t 
was necessary that it be reported to the state. He agreed that 
claimant was engaged in hauling corn in December 1983 and that 
the trucks had tarps. He stated that he does not recall what 
claimant was doing on December 28 and nad no idea how l3te he or 
claimant had worked on December 28. He stated that he was 
sometimes, but not always, at the snop wnen the drivers returned. 
P.e stated that he often saw the drivers ~t night at the local 
Eagles Club and that when claimant first told him of the inJur y, 
claimant had indicated that it had occurr~d in the first part of 
December. 

Nickolaisen testified that he had frequently seen cla1mant 
wear a brace on his right wrist prior to January 1983 but t~at 
he had not seen claimant wear a brace on his left. He stated 
that he observed claimant at work, at the Eagles Club in the 
evenings and at the coffee shop in the mornings but that he 
never did observe a wrap on claimant's left wrist. 

Nickolaisen testified that when claimant reported the inJury 

on January 16 he told claimant that he could stay and work and 
answer the phone and drive trucks from Atlantic. He sta t ed that 
the trucks were small with a t wo ton chassis cab and that they 
had power steering and an automatic transmission. He stated 
tha~ c laimant refused to stay and simply left the place of 
business. Nickolaisen tes ~ified that claimant had driven to the 
place of business in his automobile and that he felt that 
d~iving_ the small trucks was little different from driving a car. 
Nic kolaisen stated that no one at his place of business is hired 
to speci~ically answer the phone and that such is done by 
whoever is present at the time the call is received. He stated 
that by making the offer to claimant he was, in effect, c r eating 
a job for c l a imant . 

Nickolaisen testified that when claimant subsequently 
returned to work he told him that he didn't need him any more. 
He was uncertain of the date when claimant sought to return t o 
work but stated that he was carrying his lunch bag with him. He 
stated that he could not recal l who was hired to replace cla imant 
or when such hiring occu rred . 

Nic kolaisen testified that he received a le tter from Iowa 
Department of Job Service which stated t hat claimant was not 
entitled to unemployment benefits. Claimant ' s exhibit 1 is a 
collect ion of medical bills which reflect treatment for claimant's 
fractured wrist. The charges for that care total $2 43 . 

Claimant's exhibit 2 is a return to work release from or . Gordon 
effective March 14, 1984. 

APPLICABLE LAW ANO ANALYSIS 

Claimant has the burden o f proving by a preponderance of the 
evidence that he received an injury on December 28, 1983 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 90 ~ (Iowa 1976): ~usselman v. 
Central 'l'elephone Co., 261 Iowa 352, 154 N.W.2d 128-(1967). 

Claimant and Mike Christensen testified to an event which 
occur red December 28, 1983. Such an incident is one which could 
reasonably result in a fractured radius. or. Gordon testified 
that when he saw claimant on January 16, 1984 he was of the 
impression that the injury to the wrist was recent. He made 
little attempt to attain a precise history from claiman t as he 
felt such was unnecessary for treatment. He stated tha t it was 
possible that the fracture was older but that such possibility 
was remote . Claimant testified to wearing a wrap on the wrist 
following the injury to ease the pain and Dr. Gordon agreed that 
such would reduce the pain from the injury. Nickolaisen testified 
that such a wrap wa s r.ot worn. or. Gordon testified at hearing 
and it wa s apparent that he had little i ndependent recollection 
of the incident. The notes he had with him which he used to 
refresh his memory were hand written and lac ked sign1ficant 
deta il. It was apparent from his demeanor that he had not 
previously considered whether the fracture was of recent origin 
or whether it could have occurred as early as December 28, 1983. 
It was likewise apparent from his testimony that the time when 
the fracture occur red was of little importance to him for 
purposes of treatment. After observing all the witnesses as 
they testified it is found that in this case, the remotely 
possible did in fact occur and that claimant did fracture the 
radius in his left wrist while placing the tarp back on his 
truck on December 28, 1983 as he Tias testified. 

Claimant testified that he wore a wra? on his wrist following 
the injury . Nickolaisen testified that he did not see such a 
wrap. It should be noted that this occurred in late December 
and early January, the time when individuals normally wear long 
sleeve shirts, even when indoors. Claimant could have easily 
worn a wrap on the wrist without 1t ever being detected by 
Nickolaisen and claimant ' s testimony regarding the same is 
accepted as correct . 

At the time the inJury occurred claimant was performing his 
employer's business during the normal work day, on the payroll, 
at a time and place consistent with his employment duties. It 
is therefore found and concluded that claimant did sustain an 
injury on December 28, 1983 which arose out of and in the course 
of his employment with Max Nickolaisen d/b/a Onawa Truck & 
c:qu1pment. 

Under section 85.27 of the Code of Iowa an employer is 
required to provide an injured employee with reasonable care for 
the injury. In this case it is found that the care provided by 
or. Gordon was reasonable treatment for the inJury. The employer 
was aware that claimant was receiving care from Or. Gordon and 
~ade no objection thereto. He has consistently denied liability 
and cannot claim that t~e care was unauthorized. Barnhart~. 
~. A. Q., Inc., l Iowa !ndustrial Commissioner Report 16 (Appeal 
Decision 19811. The ,mount of the ch~rges has been stipulated 
to be fa1r and reasonaole. It is therefore found and concluded 
that claimant incurred medical expenses in the amount of S243 1~ 
obtaining care for the inJury of December 28, 1983 and that 
those charges are the respons1b1l1ty of the employer. 

Claimant seeks compensation for temporary total disability. 
Section 85.33 of the Code of Iowa, provides in pertinent part as 
followa: 

1. Except as provided in subsection 2 of this 
section, the employer shall pay to an em?loyee for 
injury producing temporary total disability weekly 
compensation benefits, as provided in section 85.32, 
until the employee has returnee to work or is 
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medically capable of return1ng to employment 
substantially similar to the employment in which 
the employee was engaged at the tune of inJury, 
whichever occurs first. 

2 . •Temalrar1 aartial disabilit¥" or "temporarily, 
partially 1sab e" means the condition of an 
employee for whom it is medically indicated that 
the employee is not capable of retur ning to employment 
substantially similar to the employment in which 
the employee was engaged at the time of inJury, but 
is able to perform other work consistent with the 
employee's disability ..•. 

3. If an employee is temporarily, partially 
disabled and the employer for whom the employee was 
working at the time of inJury offers to the employee 
suitable work consistent with the employee's 
disability the employee shall accept the suitable 
work, and be compensated with temporary partial 
benefits. If the employee refuses to accept the 
suitable work the employee shall not be compensated 
with temporary partial, temporary total, or healing 
period benefits during the period of the refusal. 

It would be apparent that with his arm 10 a cast claimant 
would not be able to drive heavy trucks whic h is the type of 
employment in which he was engaged at the time of injury. 

Claimant could, however, operate an automobile and perform a 
number of other functions during the time the cast and splint 
were on his arm. While he was not capable of returning to 
employment substantially similar to the employment 1n which he 
was engaged at the time of the injury, he was able to per form 
other work consistent with his disability. It would appear that 
if claimant could operate an automobile he could also operate a 
small truck which was equiped with power steering and an automatic 
transmission. Re would also appear capable of answering the 
telephone . The evidence is in dispute as to whether claimant 
was actually advised that he could be engaged in answering the 
telephone but it is not in dispute that he was offered work 
which would have included driving the small trucks. Such is 
found to be suitable work consistent with his disability. 
Claimant refused to accept that work and undec the provision of 
section 85.33(3) of the Code, he is not entitled to compensation 

1984 claimant was able to perform other work consistent with his 
disab ility and was offered suitable wor~ by his employer which 
claimant refused until March 5, 1984 wnen claimant sought to 
return to work. 

6 . There is no evidence that claimant's injury resulted in 
permanent impairment. 

7. At the time of injury claimant was marc1ed with one 
dependent child. 

8. At the time of injury claimant was earning $233. 75 per 
week. 

9. Following the injury cla unan t received medical care f com 
M. Thomas Go rd on, o.o. The care was reasonable and necessary 
for treatment of the injury. 

10. In obtaining medical care foe the injury claimant 
incurred expenses of $2 4 3. 

CONCLUSIONS OF LAW 

This agency has jurisdiction of the subject matter of this 
proceeding and its parties . 

The injury claimant sustained to his wrist on December 28, 
1983 ~rose out of and in the course of his employment with Max 
Nickolaisen d/b/ a Onawa Truck, Equi?Dent. 

Claimant is disqualified from receiving temporary disabilitJ 
benef its until March 5, 1984 when he offered to return to work 
by virtue of section 85.33(3) of the Code. 

Claimant is entitled to benefits for 
under the provisions of section a5.33 of 
of March 5, 1984 through March 13, 1984. 

temporary disabil1ty 
the Code for the period 

Claimant's rate of compensat1on is $155.18 per we e~. 

Defendant is financially responsible for claimant's medical 
expenses in the amount o f $243 under the provis1ons of section 
85.27 of the Code of Iowa. 

Claimant's period of disability extended beyond the fourteenth 
day of disability after the inJury and the waiting period of 

for temporary disability during the period of refusal. three days before compensation begins prov1ded by section 85.32 
There is evidence in the record that claimant sought to of the Code has been met even though claimant has been disqualified 

return to work and was advised by the employer that he had been from receiving benefits during that wa1ting period through the 
replaced. There is a great deal o f uncertainty in the record opecat1on of section 85.33(3) of the Code. 
ce9acding the date that such occurred. The charge slip from Or. Go,;~~ 
released claimant for "part-tlllle" work which the doctor clarified ORDER 
to mean light duty work on March 5, 1984. Cl aimant had stated 
that the attempt was made after the case was removed. Exhibit l 
shows such to have been removed on February 14, 1984. Nickolaisen 
stated that he felt that claimant's attempt to cetucn to work 
occurred later than the first part o f February. In primacy 
reliance upon the chacge sl1p from or. Gordon of March 5, 1984 
it is found and concluded tbat claimant attempted to return to 
work on March 5, 1984. Such ends the period of his refusal to 
accept work and ends the disqualification for compensation 
provided by section 85.33(3) of the Code. Claimant was relased 
for full time work effective March 14, 1984. Claimant is 
therefore ent1tled to ~enefits foe temporary total disability 
and benefits for the period o f March 5, 198 4 through March 13, 
1984, a span of one and two-sevenths weeks. 

Claimant testified that he worked an average of 55 hours pee 
week and earned $4.25 per hour. The employer chose to not being 
its pay records to hearing even though such were pcesumeably 
ava1lable and it was apparent that a dispute regarding claimant's 
earnings existed. Cla1mant testified with certainty regardin9 
his hours and rate of earning. Nickolaisen test1f1ed as to his 
impress1ons and recollect1on of claimant's hours and rate o f pay 
but could not swear that such were precise or correct. It is 
therefore found that cla1111ant's test1mony regarding his hours of 
work and rate of pay is correct. Such computes to earnings ot 
$233.75 per week. This rounds to $234 per week. Claimant's 
exe111ptions are himself, his spouse and h1s dependent child. 
Th1s would result in a rate of compensation o f $155.18 per week. 

FINDINGS OF PACT 

l. On December 28, 1983 defendant wa s employed as a truck 
driver by Nax Nickola1sen d/b/a Onawa Truck, Equii;nent. 

2. Clawant fractured the radius of his left wr ist on 
December 28, 1983 when he was lifted into the air oy a tarp 
" hich he .. as attempting to place on his true,; at a del1very 
point 1n Council Bluffs, Iowa. 

3. At the time o f inJury clau:iant '"'a s perfor~1ng the duties 
assigned by h1s employer Jithout any deviation therefco~. 

4. Following the inJury claiaant continued to work on Ins 
nor:aal wor"' days until Januar,· 16, 1984 at -.. r.1ch ti.ae t:1e 
fracture vas identif1ed. Thereafter he wa s aed1cally incapable 
of perfonaing wor"' eaplo}~ent suostant1al!y si.ailar to that he 
~rforaed at the tl e of lOJury fro■ Januarr 16, 1984 until 
Narch 14, 1984 when clai.aant beca:ae :ed1cal y capable of returning 
to esaployaent substantially sia1lar to that 1n ~h1ch he vas 
enqaged at the tlJle of 1n3ury. 

s. nur1ng the 1:111e of January 16, 1984 throuqh ".ar ch 13, 

IT IS THEREFORE ORDERED that defendant pay claimant one and 
two-sevenths (l 2/7) weeks of compensation for temporary total 
disability at the rate of one hundred fifty-five and 18/100 
dollars ($155 . 18) per week commencing March S, 1984. The entice 
amount is past due and owing and shall oe paid in a lump swn 
together with interest pursuant to section 85.30 of the Code. 

IT IS FURTHER ORDERED that defendant pay claimant's ~edical 
expenses pursuant to section 85.27 of the Code in the amount of 
two hundred forty-three dollars (S243) incurred with M. Thomas 
Gordon, o.o., of Wolpert and wolpert, P.C. 

IT IS FURTHER ORDERED that defendant pay the costs of this 
action pursuant to Industrial Commissioner Rule 500-4.33. 

IT IS FURTHER ORDERED that def~ndant file a final report 
within twenty (20) days from the date of this decision shovin9 
payment of all amounts ordered herein. 

Signed and filed this 2.~y of December, 1984. 

1J,yU~ 
~EPUTY I~OUSTRlAL co~~ISSIONER 
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BEFORE THE IOWA INDUSTRIAL COMM!SSIONER 

HERNAN L. MEYER, 

Claimant, 

vs. 

RAYE. PAULEY CO., INC., 

Employer, 

and 

UNITED STATES FIDELITY & 
GUARANTY CO., 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 697182 

R E V I E W -

R E O P E N I ~ G 

D E C I S I O N 

FILE D 
"'"'' 1 '004 

This is a proceeding in review-reopening for the recovery of 
benefits as the result of an injury on March 10, 1982 brought by 
Herman L. Meyer, claimant, against Ray E. Pauley Co., Inc:, 
employer, and United States Fidelity & Guacanty _Company, 1nsurance 
carrier. This case was heard before the unders1gned on 9ctober 
2, 1984 at the courthouse in Cerro Gordo Co~nty, Mason City, 
towa. The matter was considered fully subm1tted at the conclusion 
of the hearing. 

The record in this matter cons1sts of the testimony o~ 
claimant; claimant's exhibits A through E; and defendants 
exhibits 1 through 8. It was stipulated by the p~rt1es that 
claimant's rate of compensation is $329.48, that lt is 119 miles 
from Mason City to Des Moines and that lt is 90 miles from M~son 
City to the Mayo Clinic in Rochester, Minnesota. Defendants 
objections to exhibits A and E are hereby overruled. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and hearing in this matter ace whether there is a 
causal relationship between the 1njury and ~he disability upon 
which the claim is based; whether claimant 1s entitled to _ 
temporary total disability, healing period and permanent partial 
disability; whether the claimant was authorized to rece1ve 
certain medical treatment and whether t hat treatment 1s causa ll y 
related to the injury. 

EVIDENCE PRESENTED 

Claimant testified he is married and has two children. He 
stated he is presently employed at Agri-Industcies as a maintenance 
worker where he earns $9.10 per hour and regularly works a 40 
hour week. He said he started at Agri-Industries on November 
20, 1983. Immediately prior to his employment with Agci-IndustrieE 
claiman~ was employed at a delivery service but quit due to low 
pay. Be had worked there for about a week. Earlier in 1983 
claimant had worked foe Modern Structures for seven to ten weeks 
but was laid off due to lack of work. Claimant revealed that 
for the remainder of 1983 he received unemployment compensation. 

Claimant testified that in 1982 his only employment was with 
the defendant, Ray E. Pauley Co., Inc. Claimant had worked off 
and on foe the defendant since 1967 or 1968. Be stated that his 
employment terminated on June 22, 1982 due to lack of work. Ray 
E. Pauley Co., Inc., went out of business shortly thereafter. 

Claimant explained that on March 10, 1982 he received an 
inJucy to his left foot when he fell about three or four feet 
off a stepladder. He advised that at the time of the accident 
he was fitting duct work on a hood he had installed at the Mason 
City High School. He was working foe the defendant at the time. 
Claimant said that after he fell he writhed in pain on the floor 
for awhile and then returned to defendant's place of business to 
report the injury and seek medical attention. Be indicated that 
his foreman advised him he could see his own physician if he so 
desired. 

Claimant testified he then went to the emergency room at a 
local hospital to see his family doctor, John M. Baker, M.D. 
Claimant advised that due to Dr. Baker's absenc e he was seen by 
a Dr. Ryal. Dr. Ryal examined claimant's left foot, had x-rays 
taken and wrapped the ankle. Claimant said he was then sent 
home. Claimant later got some pain pills because of the discomfort. 

Claimant stated that he continued to suffer pain so he again 
went to see his family physician, Dr. Baker. Claimant, however, 
again saw Dr. Ryal who offered no new diagnosis or course of 
treatment. Claimant indicated that on his next visit at the 
doctor's office, about a week later, he was able to see or. 
Baker. Be could not recall that Dr. Baker prescribed any 
different treatment than Dr. Ryal. Claimant said he continued 
to see Dr. Baker who released him to return to light duty work 
on May 10, 1982. Re advised that he worked light duty until the 
doctor released him to full duty on May 20, 1982 even though he 
was continuing to suffer pain. 

Claimant stated that after his return to work he continued 
to suffer pain which would become severe after two hours or so 
on his feet and as soon as ten to fifteen minutes if he had to 

work on a ladder. Claimant testified that due to th1s continued 
pay he asked Dr. Baker if he could see a specialist. De. Baker 
referred him to Thomas L. DeBartolo, M.D., an orthopedic surgeon. 
Claimant stated he could not schedule an appointment with Dr. 
DeBactolo until June 23, 1982. 

Claimant recalled that Dr. DeBartolo took x-rays of his foot 
and first tried a splint. After this, high laced boots ~nd . 
ultrasound were used but claimant continued to suffer pain in 
the left foot. He stated that he saw Dr. OeBartolo about six 
times until perhaps November 1982. Claimant also stated that 
shortly after he began seeing Dr. DeBartolo he was contacted by 
the insurance carrier and began receiving workers' compensation 
benefits again although he had been receiving unemployment 
compensation. Claimant stated that the workers' compensation 
benefits were paid from June 23, 1982 to December 10, 1982. An 
appropriate credit was made for the unemployment compensation 
payments he had received after his layoff from defendant on June 
22, 1982. 

Claimant explained that because of the continuing pain in 
h1s left foot he again requested another opinion. Re was 
referred to Kenneth A. Johnson, M.D., an orthopedic surgeon at 
the Mayo Clinic in Rochester, Minnesota. Claimant stated that 
he saw or. Johnson on only one occasion and that no new treatment 
was prescribed, but the doctor did advise increased exercise and 
use of the ankle. 

Claimant testified that he continued to suffer pain, so in 
April 1983 he went to Des Mo1nes, Iowa, to see William G. Sprague, 
O.P.M. He admitted that prior to seeing Dr. Sprague he did not 
contact or seek permission from Ray E. Pauley Co., Inc., or U. S. 
Fidelity & Guaranty Company. He stated that Dr. Sprague prescribed 
some orthopedic devices which failed to improve his condition. 
He stated that Dr. Sprague diagnosed,a "neuroma• which was 
surgically removed from his left foot. He recalled that he saw 
Dr. Sprague about six times. 

Claimant testified that he continues t o suffer pain in his . 
left ankle. 

Claimant testified that there is a bill of about $150 
ou tstanding to Dr. Johnson. Also that he himself paid Dr. Sprague 
S750 and that he has traveled 2,429 miles seeking medical 
treatment for his left ankle. 

Medical reports from John M. Baker, M.D., were submitted as 
defendants' exhibits 1 and 6. Exhibit 1 is a physician's report 
from Dr. Baker to U.S. Fidelity & Guaranty Company dated May 
20, 1982. That report indicates that claimant suffered a severe 
sprain to his left ankle which was equal to a fracture. It also 
i ndic3tes no permanent disability to the ankle. Exhibit 6 is a 
l etter directed to Andrew J. Ryan fr om Dr. Baker dated June 10, 
1983. That letter also indicates tha t no fractures were detec ted 
i n the ankle; that claimant had full r ange of motion in the l eft 
foot; and that claimant was still complaining of pain on March 
10, 1983 but that there was a good pcognosia. 

Reports from Thomas F. DeBartolo, M.o., were submitted as 
defendants' exhibits 3, 4 and 5. Exhibits 3 and 4 are physician's 
reports to u. s. Fidelity & Guaranty Company to which Dr. DeBartolo's 
progress notes ace attached. Exhibit 5 is a letter dated 
Dec ember 14, 1982 to u. s. Fidelity & Guaranty Company. According 
to the progress notes, claimant was f i rst seen by Dr. DeBactolo 
on June 23, 1982. At that time the doctor noted tenderness in 
the ankle region, but x-cays and stress radiographs were normal. 
The doctor indicates the possibility of continued inflammation 
and recommended anti-inflammatory medic ation. De. DeBactolo's 
remaining notes indicate claimant was 3een 3evecal times, the 
last time being November 23, 1982. Atlhough physical therapy 
was tried, claimant cont1nued to complain of pain. Overall, 
little, if any, improvement in claimant's condition was noted. 
In the letter of December 14, 1982 to u. s. Fidelity & Guaranty 
Company, De. DeBartolo specifically states he could make no 
objective findings of significant inJury to claimant and that he 
never placed any restrictions on claimant's acitivit1es. 

Defendants' exhibit 2 is a letter dated April 1, 1983 to 
"Whom It May Concern" from Kenneth A. Johnson, M.D. Dr. Johnson 
states he examined claimant on November 30, 1982. Dr. Johnson 
found claimant's left ankle to be quite stable. He found no 
bony or ligamentous abnormalities which would account for 
c laimant's symptoms. He recommended that c laimant i ncrease his 
standing tolerance and return to work. 

Claimant's exhibits B, C, D and E and defendants' exhibit 7 
ace reports of varying detail and c linica l notes from William G. 
Sprague, D.P.M. The fir ~t of these r e ports is dated April 27, 
1983 and is directed to Andrew Ryan. That letter contains a 
detailed statement of c laimant's history as it relates to his 
foot injury. After examination, De. Sprague diagnosed (1) mild 
pes planus bilateral feet which possibly became aggravated by 
the inJury of March 10, 1932 and (2) possible neucoma in the 
second interspace left foot which caused pain to radiate to his 
digits. In a follow-up letter to Mr. Ryan dated June 30, 1983, 
Dr. Sprague confirmed the diagnosis of Morton's neuroma. Be 
stated that he believed the neucoma was present for some time 
and ~ost likely preexisted the injury of March 10, 1982. In a 
l etter dated October 10, 1983 to claimant's counsel, Dr. Sprague 
stated that he could not diagnose the etiology of claiman t 's 
left ankle pain. Re opined that the pain was from c laimant's 
1njury. Attached to that letter were Dr. Sprague's clinic al 
notes. 

405 



Exhibit! is an attending physician•• statement conceening 
an application by claimant to h1s lnaueance company foe disability 
benefits. The doctoe indicates a diagno•i• of (1) cheonic pain 
of the aubtalac joint and (2) Hoeton'• neueo~a, both cond ition• 
relating to the left foot. De. Sprag ue states that the condition 
acoae March 10, 1982 and that the pain in the subtalae joint 
arose out o f claiaant's employnient. In his letter dated Febcuaey 
27, 1984 to claimant'• attorney, oe. Sprague discussed the pain 
1n the left foot specifically. Re atated: 

The oeiginal ankle pain has now located in the 
sinus taesl area of the left foot. Sinus tarsi 
syndrome can be caused by ankle and foot 1nJur1es. 
As the pain in the sinus tarsi area did not start 
until after March 10, 1982, I 4111 concluding that 
the pain ls probably cauaed by the inJucy. Sinus 
tarsi syndrome 1s a vague entity whi ch is difficult 
to diagnose and to teeat. The treatment for the 
syndrome include~ casting, physical therapy, 
injection therapy using steroids, and lastly, 
surgery. There ls, however, no guarantee that any 
of these modalitiea will permanently eliminate the 
pain. 

From the symptoms the patient exhibited during 
hl• last visit, I would conclude that the patient 
has a poaa1ble sinus tacsl syndrome of the left 
foot, possibly aecondary to the trauma suffered on 
Kar ch 10, 1982. 

Claimant's exhibit A and defendants' -xhlblt 8 represent 
information provided by E. J. Ridder, o.c. These confiem that 
claimant complained periodically about his feet to his chiropractor. 
De. Ridder provided no tc-atment for claimant's foot condition. 

APPLICABLE LAW 

An employee is entitled to compensation foe any and all 
personal injuries which arise out of and in the cour~e oC the 
employnient. Section 85.l(l). 

Claiaant ha■ the burden of proving by a preponderance oC th~ 
evidence that he received an injury on March 10, 1982 which 
arose out o f and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 !19611. 

The injury must both arise out of and be in the course of 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 towa 
402, 68 N.W.2d 63 (l955) and cases cited at pp. 405-4 06 of the 
Iowa Repoct. s~e also Slater Macy Benedict v. St, Macy 's Coep., 
255 Iowa 847, 124 N.W.2d 548 ( 1963 ) and Hansen v. State o f Iowa, --
249 Iowa 1147, 91 N,W.2d 555 (1958). 

The word ■ •out of " refer to the cause or ■oucce of the 
injury. Crowe, 246 Iowa 402, 68 N.W.2d 63. 

The words "in the course of " refer to the tlm• and place and 
circumstance• of the injury. McClure v. Union et al. Counties, 
188 N.W.2d 283 (Iowa 1971): Crowe, 246 Iowa 402, 68 H.W.2d 61. 

The eupceme court of Iowa in Almauist v. Shenandoah Nurseries, 
218 towa 724, 731-32, 254 N.W. 35, 3 (l93 4), diacussed the 
definition of personal inJury in workers' compensation c ases aa 

fol lows: 

While a personal injury doe• not 1nclude an oc
cupational disease under the Workmen's Compensation 
Act, yet an inJury to the health may be a personal 
in)ury. (Citations omitted.I Likewise a personal 
injury includes a diaease resulting from an injury •••• 
The ceeult o f changes in the huaan body incident to 
the geneeal procesaes of nature do not amount to a 
personal injury. Thi• aust follow, even though 
auch natural change may come about because the llfe 
has been devoted to labor and hard work. such 
result of those natural change■ does not constitute 
a personal injury even though th• aame brings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

A personal in)ury, conteaplated by th workmen'• 
compenaation Law, obviously means an injury to the 
body, the impalement of health, or a disease, not 
excluded by the act, whi ch com9S about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health oc body of an employee. 
[Citations omitted.I The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or other wise 
damages or inJuces a pact oc all of the body. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of March 10, 1982 is cauaally 
related to the disability on wh ich he now baaes his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, ll) N.W.2d 867 (1965). 
tlndahl v. • • Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility ls insufficient; a probability is necessary. 

Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N,W.2d 
732 !19SS). The question of causal connection is essentially 
within the domain of expert teatimony. Bradshaw v. Iowa Hethodiat 
Roapital, 2Sl Io wa 375, 101 N,W.2d 167 (l960). 

However, expect aedical evidence ust be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag v. 
Feccla Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 
expect op inion may be accepted oc ce)ected, in whole or in part, 
by the trier of fact. ld. at 907. Furthee, the we ight to be 
given to such an opinioni• for the finder of fact, and that aay 
be affected by the completeness of the premise given th• expect 
and other surrounding circuastances. eodiah, 257 Iowa 516, 133 N.W.,d 
867. See also Musselman, 261 Iowa 352, 154 N,W. 2d 128. 

ANALYSIS 

Clal•ant is found to be very believable about hi• foot 
pcoble••· There is no question that he has continued to suffer 
pain in his left foot aince March 10, 1982. It la also clear 
that claimant 1a not a aalingerec as evidenced by his continued 
working in spite of hie pain, Analysis of the medical evidence, 
however, demonstrates that not all of hia pcoble•• aco•• out of 
his eaployment with the defendants. The only medical evidence 
submitted concerning the Horton's neucoma establishes that there 
is no causal relationship between the neucoma and the fall off 
th• ladder on March 10, 1982. It would appear, however, that 
cla1•ant'• continuing pain was not caused by th• neuroma. 
Notwithstanding its removal, claimant has continued to suffer. 

There ia but one finding concerning the cause of claimant'• 
continued pain in the left ankle. It ~ould appear that most o, 
doctors did not addre ss the question of causation once they were 
satisfied there was no obJective evidence of inJucy to the ankle. 
or. Sprague did conclude that claimant was suffering fro• a 
•vague entity• wh ich he labeled sinus tarsi syndrome. Or. Sprague 
said this was probably the result of the inJury ~ec~use the pain 
did not appear until after the in)ury. None of the physicians 
as igned any 1apa1caent to cla1~ant's toot. 

Even if it 1s assumed that Or. Sprague ls correct and 
claimant's pain i• the result of h1s 1n)ury, he has shown no 
1apair•ent. The fact that claimant has a full eange of motion 
in the ankle and continues to u ■e the foot in his employ,nent and 
daily activities aakes a finding of impa1caent more difficult, 
Pain that is not aubatantiated by clinical findings 1a not a 
aubstitute foe impairment. Claimant therefore should take 
nothing further from these proceedings. 

r\ai•ant clearly did not seek pecm1ss1on to see or. Sprague 
nor was most ot th• treatment offered by Dr, Sprague related to 
the injury. Accordingly, claimant ust bear this expense on his 
own. Defendants ace, however, obliged to pay foe the services 
o f De. Johnson and rei•bucse clai■ant foe his tc1p to Rochester. 

FINDINGS OF FACT 

WHEREPORE, IT IS FOUND: 

l, On March 10, 1982 claimant fell off a laddee while 1n 
the course of his emplo)'l'lent. 

2, As a ceault of the fall, claimant suf fered a severe 
sprain to his left ankle. 

). Claimant was oft work as a result of his injury from 
March 11, 1982 to Hay 10, 1982. 

4 . Claiaant has continued to suffer pa1n in his left ankle 
since March 10, 1982. 

5. Claimant also suffered from a Moeton's neuroma which was 
surgically reaoved fro• his lett foot on August 26, 1983. 

6, Claimant's injury ot Mar ch 10, 1982 did not cause the 
Morton's neucoma. 

7. Claimant ha• not suffered a permanent impairment to his 
left foot as the result of the inJucy of Hatch 10, 1982. 

8. Claimant was paid compensation from March 11, 1982 to 

May 10, 1982. 
CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

On Mar ch 10, 1982 claimant received an injury arising out of 
and in the course of his employnient. 

There is a causal relationship between claimant 's lnJucy and 
a teaporacy total disability fro• Mar ch 11, 1982 to Hay 10, 1982, 

Cla1aant ha• foiled to prove by a peepondecance of the 
ev idence that he suffered a permanent partial d1sability os a 

result of his injury. 
ORDER 

IT IS THEREFOR£ ORDERED that claimant shall tak~ nothing 
further from these proceedings. 
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IT IS FURTHER ORDERED t hat defendant s pay Kenneth A. Johnson, 
M. D., one hundred fif ty doll a rs ($150) fo r serv ices rende r ed. 

IT IS FURTHER ORDERED that de f endan t s re imburse cla ima nt fo r 
one ~undred eighty (180) miles of t r ave l a t the r a t e of twenty- four 
cents ( $.2 4 ) ~r mile. 

The costs of t his act i on a re taxed t o t he de fe ndants. 

I Cj t 1::-Signed and filed thi s - -~-- day of Novembe r, 1984. 

c!i.fuT 7 {Q fl 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTFIAL COM~ISS IONEP 

ALBERT W. MORGAN, 

Claimant, 

vs . 

Ftle No. 692323 

,\ p p E A L 

D ~ C I s I () 'l ~ 

F I 
-

L E 
lic1, 1 ~ 1984 

At the ti'l\e of :h~ hearing, cl aimant ~as 35 ytars old . He 
1s married and ha; two dependent chil~ren. 'Transcript, page 
15) Claimant dropped out of school .n thP. ninth grade and h1c 
subsequenr training was in welding. (Tr.,?• 15) His pr evious 
Job ~xperience has includP.d work in gas stations , constr uction 
and assembly welding. He has 3lso worked 35 a t~uc k driver. 
(Tr., pp. 16-17) In late Augus t o r Septembe: of 1981 claimant 
contacted defendant for a job 3S .J de i.•1ec. ('!'r., p. 19) 
Claimant testified he heard defendant wac !o~~ing for a driver. 
Claimant wen:; t o defendan t 's house and a3~d1 him about driving a 
truck foe him. (Tr., p. ioi 

D 

A. Well, I asked him about -;-iv 1ng. He said at 
the present ti~~ he wasn't leasing or n'?eding no 
drivers but he aa1d he woJld take my phone number. 
And I g1~e him my folks' phone number to get ahold 
of me and t hat ' s about the b3s1c of what it b r oke 
down to. 

o. After that initial meeting, d id you contact Mr. 
Starcevic again or did he call you? 

A. He ca l led me. 

o. Did he ask you to come talk to him about 
driving? 

A. Yes, he did. 

". Old you go tal~ to n1m? 

' Yes, I d irl. .. 
o. 00 'JOU remember roughl/ when th.1 t was? 

. No . ! don':; rem-?'llber ... .... .:i, Jat~. .. ·,1as ·". •I. ~ ! -

September, 6 vl 1 t ~c,meo:r.1ng l 1 <e tnat. 

Q. Of 1981? 

A. Yes. 

o. Did you go to his 'louse? 

A. Yes, I d 1d. 

Q. Did he offer you a job at that time? 

6, • Yes, he did. 

early 

?. 01d you reach an agreement Jlth h:m about when 
you would stare dri~1n;? 

A. Yes. I did. 

Q. ~nd wnen was that to b~? 
JA!-IES STARCEVIC, 

E11ployer, 
Defendant . ICWA IIIWSIRIAL CfN:,~Iam( 

&.. It was the follow1nc morning I was to take my 
first load. 

Q. Was there any discussion w1ch ~,. Scarceu ic 3t 
that time of how you would be pa.d? 

STATEMENT OF TUE CASC 

D~fendant appeaLs from a proposed decision 10 acb1tcation 
wherein cla imant was awarded benefits cased upon a finding of a 
permar.ent par t ial disab1l1ty of 22 1/2 percent. Certain medical 
expenses were also awarded. The record on appeal consists of 
claimant's exhibits l through 17; defendant's exhibits A through 
H; the deposition testimony of James Starcevic and Albert w. 
Morgan; and the oriefs and filings of the par ties. 

ISSUES 

Defendant failed to submit an appeal brief within the 
specified period of time. The r efore, the issues on appeal ,1 111 
be those be fo r e the depu t y 1n the ar~itration proceed1r.g. 

The issues are: 

1. Whethe r there :s 3n ~mploye: -•m?l R/ee relationship. 

2. Whether claimant's oresent ji:ao1l1t. :s causa~ly 
:Jlated to tho Se?temo•c 9,.19~1 1n;~r~. · 

3. "1hether claimant 1s <?nti tle:i tc nt.:31 ing pee 10d .Jnd 
permanent partial c·zabil1~y benefits. 

4. Whether claimant is entitled t.:> b~n~fits und~c Iowa :oce 
section 85 . 27. 

The parties stioulate that the ~:~e off work due to the 
inJucy was for the period of Scpt~'ll.:>ec 9, 1981 t-' Ma" 18 , 1982. 
If an employment celat1onsh1p 1~ found, claimant's healing 
period would run to Ma y :8, 1982. 

A. He said te paid :!6 percent cf tne 'oad. 

Q. Wa3 there an{ ~ent1on of a !ease 1~ that 
discussion? 

A. I heard that ne operated under :1 laase. r 
asked him if he ~anted me to sign a l~ase and he 
said not yet. 

Q. Could you spe.3k up a little bit. I'm having 
trouble hearing you. 

A. I hea rd that !'le had run under leases. r as ked 
him if he want•d m• to sign a lease at tha t t i me. 
He said no, he asked his dr1,ers to drive a week or 
two to see if thay was 9010; to treat the equ i pment 
c ig ht. 

J. Did he then lSK you to sign a lease that day? 

A. No. 

'). Old you offer to ::;qn a lease that :lay? 

Q Did Mr. St,ccevic tPll vou what Klr.i of cargo 
/OU woJld be haJlin~ for h am? 

A. Said he nauled c~dl and so~e grain. 

,::, . Did he tell you ,11",era /Ou would c>P h~ul 1ng your 
loadc to? 

A. No, because he said to wa.t and see where the 
!oads were for. 

Q. Cid he tell you what you would be responsible 
for as far as ~ai~t•n~nce of th~ t r ue~ was concerned? 

~ - Just gr•asing it and wet it, do mir.or lir,ht 
repair. 
(Tr., pp. 20-22) 
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Claimant testified he met defendant on che morning of 
September 8 and drove in claimant's pickup to "the B11ssey 
~o rner" where defendant parked his trucks. Claimant stated 
defendant showed him how to shift th~ truck and dump the load. 
(Tr., pp. 26, 69) The two drove in the truc k back to the mir.e 
office. Claimant testified defendant gavP. him a "ticket" and 
route instructions. (Tr., p. 26) Claimant explained a ticke t 
is a slip of paper that indicates what to load and where to take 
1t. (Tr., p. 25) Claimant's underst&ndin? was that he was 
driving on a probation period and that within two weeks de fe ndan t 
"could do whatever he seen fit to me." (T r., pp. 26-27) 
Claimant delivered the first load to Iowa City and returned the 
truck to be loaded for the next delivery. The next day, he went 
back to the Bussey corner, pic~ed up his truck and left for 
Marshalltown. (Tr., pp. 27-28) Claimant pulled into the power 
plant at Marsballtown where he was to deliver his load. (Tr ., p . 
78) Claimant testified he got up on the truck to pull tne t arp 
down, slipped and fell on his "bottom side." (Tr., p. 28: 
Morgan Deposition, p. 32) Claimant waved down help and was 
taken by ambulance to Marshalltown Hospital. He was x-rayed al 
the hospital on September 9, 1981. (Claimant's Exhibit 11) 
Cl aimant was not admitted and was driven home by a friend. (Tr., 
p. 29) Later that night claimant called James Mcconville, M.O., 
and was taken by ambulance to St. Josephs Mercy Hospital. (Tr., 
p. 3 0; Cl . Ex . l 7 ) 

or. Mcconville testified by deposition that he examined 
claimant on the evening of September 9, 1981 in the emergency 
room. Claimant complained of pain in the low back and buttocks 
and inability to urinate. (Cl. Ex. 17, p. 41 Claimant was 
admitted and x-rayed the next day. The x-cays showed a compres
sion fracture of L-1. Dr. Mcconville tal-.ed to the physician i~ 
Marshalltown that had seen claimant. or. Mcconville believed 
the Marshalltown x-cay had not 1ncludAJ thP L-l area. !Cl. Ex. 
17, pp. 5-6) or. McC~nville explained a co:npression fracture as 
a collapse or shortening of the vertebra caus~d by a compressio n 
type inJury. or. HcConville believed the fraccu:e was causally 
related to claimant's fall from the truck. (Cl. E~. 17, pp. 7-8) 

Claimant was hospitalized from September 9 to SeptembP.r 17. 
He was sent home when he was able to be ambulatory part of the 
time. Claimant remained on bed rest at home . On September 30 
claimant was able to do limited walking. Claimant continued on 
medication and was seen in followup by or. Mcconvil le over the 
next eight months. (Tr. , pp. 8-12) Dr. Mcconville noted steady 
improvement in claimant's ability to walk and lift. (Cl. Ex. 15) 
On May 18, 1982 Dr. Mcconville released claimant co return to 
tr1.::k driving duties. (Cl . Ex. 15 , Dr. Mcconville testified 
that during the period of treatment, ,~ laimant was totally 
disabled. /Cl. Ex. 17. o . 12 ) Dr. McConville stated 'le bel1~"~,., 
claimant had a "permanent disability insofar as his first lumba: 
vertebra is permanently partially compressed about fifty percenc." 
(Cl. Ex. 17, p. 12) or. Mcconville stated he had no opi~ion as 
to percentage of permanent disability as he had no experience ~n 
evaluating percentage. (Cl. Ex. l7i n._16) _or. McConv~lle 
stated that while claimant was hospitalized ne was receiving 
medication, When claimant was sent home, he was prescribed 
Tylax for pain and soma, a muscle relaxant. Both would have a 
sedating effect. (Cl. Ex. 17, p. 17 ) 

Claimant was seen in con5ultation by Jack W. Brindley, M.D., 
on September 9, 1981 and in suosequent followup. or. Brind~ey , 
advised bed rest and a Jewett hyperextension brace. As claimants 
fracture healed, Dr. Brindley initiated an exercise program to 
strengthen the muscles of the back and abdomen. (Cl. Ex. 5) or. 
Brindley noted that claimant was "a very obese man with a very 
protuoerant abdomen.". (Cl. Ex. 5) The doctor f~und it likely 
claimant would be subJect to low back problems with increased 
incident because of the compression fracture. On September 29, 
1982 or. Brindley reported findings of a whole body phy~ica~ 
impairment of 15 percent. Dr. Br1ndl~y made his determination 
using guidelines of the manual for orthopedic surgeons in 
evaluating permanent physical impairment. (Cl. Ex. 5) 

Claimant testified that while he was 1n the hospital _he was 
visited by defendant. Claimant stated that during the visit, 
defendant gave him a paper to sign "for insurance reasons." 
Claimant testified he was on medication, reads poorly, and 
didn't read the paper before signing. Claima~t stated he _did 
not date the document. (Tr., pp. 32-34) Clauuant testified he 
later learned defendant did not have medical insurance on 
claimant. (Tr., p. 35) 

he is in the trucking and far:ning bus1::ess. lie has been trucking 
for seven to eight years and runs the business out of hi5 nome. 
(Tr., pp. 93-99) Defendant testified th3t when he ~egan trucY1ng, 
he hired people to drive as employees. In 1981 he changed to a 
lease agreement with nis drivers to stop turnover and to avoid 
payment of unemployment and workers' compensatior. benefits. (Tr., 
o. 100) Defendant stated he met clairr.Jnt when claimant came to 
his home in August or September of 1981 . Defendant testified he 
Jiscussed the leasing arrangement with claimant bu: didn't 
promise him a job. (Tr., pp. 101-102) Defendant wanted to talk 
co a Bob Cor.ger on whether c laimant was all ri~ht as a driver. 
(S~3rcevic Dep., p. 16) Defendant 3tated claioant returned c~ 
his house a week later and again a5ked for a J~b . 

A. I told him that I was needing an operator and 
he would have to sign a lea=e Jgceem~nt and that in 
the past there may have been some of my drivers I 
put on a pr~bation but under the le~=~ agreement 
there was r.o pr~bation period. 

Q. 01d you have him sign a lease chat day? 

No. 

Q. Why? 

\. t had to go in the house and look up the truck 
~embers and put the equipment, you k~cw, the 
equipment numbers on the lease; and at that ti~e I 
was working on something in the garage and I didn't 
take the time to do it. 

o. Did the t wo of you agree chat he would start to 
drive one of y~ur truc~3? 

A. Yes. 

Q. When was he co be91~? 

A. Tuesday morning, day after Labor oay . 

Q. On this second meeting did JOJ 5how him a copy 
of your standard form lea5e? 

A. :10 • 

Q. Did you talk to hira about ~ocial security? 

A. Yes. 

1 . What did you tell ~i~? 
A. I told him that he'd have to get a federal 
identification number, that he would be self
employed, and he would nave to send in h1s own 
social security and his income tax quarterly. (Tr ., 
pp. 11)3-104) 

Defendant stated his usual pra~:ice was to have drivers sign 
leases before they began driving. (Tr., p. 1061 He used a 
lease agreement whe ther the d:iver wa5 tempocdcy or permanent. 
(Tr., p. 112) Defendant testified he forgot to take the lease 
with him on the day claimant began driving. Defendant first 
admitted and then denied giving claimant the ticKet at the mine 
office. Defendant expl~ined he had confuse~ claimant with the 
driver who later replaced hi~. (S tarcevic Cep . , p. 18: Tr., pp. 
105-106) Defendant agreed he •ma1 have suggested a route" for 
claimant to follow in delivering the load. (Tr., p. 107) 

Defendant testified that he had claiAant sign the lease when 
he visited him 1n the Centerv ille Hospital. The lease WdS dated 
September 8 because that was when defendant had filled it out. 
(T:., pp. 109-111) Defendant stated that c l1imant read the 

clai:nant testified he has applied for work since the_ in jury. 
lie tried to work in welding and could,'~ stand be~ng on nis feet. 
He also drove a truck to 7ucson, Arizona and couldn't stand the 
pain. He is not presently employed. (Tr ., pp . 38-39) Claimant 
stated he was paid foe the load s he hauled for defendant. (Tr •, 
pp. 39-40) The truck c laimant drove had defendant's name on the 
side of it. Claimant stated that ~:l for the truc~s_was 1va1lable 
at the Bussey corner. (Tr., p. 91) Claimant testified chat 
under the agreement he had with defendant he would receive 26 

lease before signing 1t. Cla imant appear ed to be in some pain 
but wa s alert. (Tr., ?· 113) Defendant stated he had in the 
past terminated three 1rivers who had signed lease agreements. 
(re. , pp. 114-118) Defendant stated his drivers were responsible 
foe minor maintenance but not major repairs. (Tr., p. 121) 
De fendant has an oral agreement with the mining company and coal 
hauling is 99 percent of his business. (Tr., p. 119 l Defendant 
testified he was not responsible for sending drivers to work or 
telling them they have to go, but if the dr ivers didn't haul the 
mine's coal, the mine could refu5e to load those trucks. (Tr, 
pp. 127, 137) Defendant stated his drivers were paid twice a 
month. The drivers turn in copies of tr.e tonnage they haul and 
rec2ive 26 percent of the ~ross amount. (Tr., pp. 129-~30) 
Loads are assigned :~ each ~ruck b} the m1n1,9 company oispat::rer. 
!Tr., p. 1301 

Denn is Kaestne: testified that he oper1tes a true~ for 
d~fendant on a leaEe agr ee~ent. ~r. Kaestner stated he hauled 
for persons other thdn detendanc. The truck owner 1s paid for 
the load first and then pays the jr_ver. (Tr., pp. 143-144 1 ~r. 
Kaestner stated he ·1.:iint11ned his own t:uc'( althougn it was not 
required in the leasing agreement. (Tr., pp. 143-144) Hr. Kaestner 
reoorts his income as self-employment. (Tr., p. 145) He 
understands chat defendant has t~e power to Eire him. Hr. Kaestner 
testified that defe:idant's name is on the pernits for the tru~ .s 

per~ent of the loads. (Tr., p. 9b ) 

claimant stated 1n his deposition that his previous 1nJuries 
had included knee surgery in 1972 or 1973 and he had no other 
medical oroblems prior to the Sept ember 9, 1981 inJury. ( Morgan 

0 Pp
. 32-33) At the hear inq, claimant recalled he had 

ep ·, · ~1 · t t t f ied he inJured his back in 1970 while hur.tinq. ~ aiman es 1 
pulled some muscles when he tripped over a log. (Tr., PP· 80-Sl) 

James L. Starcevic, defendant in this action, testified that 

to run on the Iowa highways. (Tc ., p. 148 1 

Donna Starcevic, wife of defendant, testified that she is a 
co-owner of the truckinc; bu.;ine!:s. (Tr., P?• 149-150) Shfa 40 
recalled that the first time cla1~~nt came to their house, 
defendant explained ~he terros ot tne lea~e. Acs. Starcevic 
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stated she was present during some of the con~ersation and then 
left. (Tr ., p. 151) 

The lease agreement in question provides as follows: 

l. Lessee shall operate and control the said 
vehicle and equipment and make such arrangements as 
Lessee determines, i.n his sole discretion, dS to 
the use of the vehtcle and equipment, so long as 
such use is directly involved with th~ earning of a 
11 v el i hood . 

2 . The Lessor shal l provide licenses, all 
necessary permits, parts, tires, oil and fuel for 
the use of said vehicle and equipment and liaoility 
insurance. 

3. Lessee shall pay to Lessor for such use 
(rental) of such vehicles and equip~ent a su~ equal 
to 74% of the gross income earned by Lessee through 
the use of such vehicle and equipment. Lessee 
shall in addition to the above rent, pay to Lessor 
100% of all fuel surcharge. 

4, Lessee shall not assign or sublet this 
lease, nor shall any other person operate o r use 
said vehicle and equipment, except that Lessor may 
operate said vehic le and equipment at any time 
Less~e, foe any reason, does not. 

5. Lessor shall have the right to terminate 
this lease and to immediately stop Lessee's use of 
said vehicle and equipment, if at any ti.me it 
appears to Lessor that Lessee has not complied wi t h 
the te rms of this Lease. 

.6. The Lessor and Lessee understan~ and agreP. 
that this is not an employment cor.tra~t 3nd the 
~essor and Lessee agree tnat the ~ess 1~ s hall not 
oe Lessor's employee fo r any ~urpose. ~l. Ex. 11 

APPLICABLE Lt,N 

Iowa Code section 85.~1(2 ) def:nes ! "worker" or "employee" 
as fol lows: 

[Al person who has entered into the empl oyment of, 
or works under contract of service, express or 
implied, or apprenticeshtp, for an employer, every 
executive o ff icer elected or appointed and empowered 
under and in accordance with the char t er and bylaws 
o f a ~orporation, including a person holding an 
o(ficial position, or standing in~ r epces~nt~tivc 
capacity of the employer, ... 

Iowa Code section a5.61(3) lists an "1ndepend1:nt contractor" 
as one of the persons wno shall not be deemed as a ''worker" or 
•employee." 

The supreme court of Iowa has stated t here 1s no di s tinctior 
between the terms "who has entered int,:, t he employment o f" and 
"wor ks under contract of service, express o : implied ..• for" an 
employer. In order for a person to come ~itnin the terffls o ! t~• 
1;orl;ers' Compensation Compensation Act as an employee it is 
essential that there be a "contract of service, express or 
implied, " with the employP.r who is sought to be charged with 
l iability. Knudson v. Jackson, 191 Iowa 947 183 N,W. 391 (192 : l. 

Section 85.18, Code of Iowa, states: "No contract, rule, or 
device whatsoever shall operate to relieve the employer, in 
whole or in part, fr om any liability created by this chapter 
except herein provided." The Iowa Supreme Court has further 
stated that "the law looks to the substance and not the form of 
the contract to determine the relationship" of the parties. 
San ford v. Goodridge, 23 4 Iowa 1036, 1042, 13 N.W.2d 40, 43 
(19 44 ). 

The factors by which to determine whether an employer
employee relationship exists are ' l) the right of selection, oc 
to empl oy at wi ll; (2) responsibility foe the payment of wages 
by the employee; (3) the eight to discharge or terminate the 
relationsh ip; (4 ) the right to control the work; and (5) whether 
the party sought to be held as the employer is the responsible 
authority in charge of the work or for whose benefit the work is 
performed. In addition to the five above-named elements is the 
overriding element of the intention of the parties 3S t o the 
rel ationship they a r e creating. Henderson 'l . Jennie EdmJndson 
Hospi':al, 178 N.W.21 429, 43 1 (19-o, . Standing ;il one, tnis 
intention of the parties as to the relationshrp created may be 
some wha t misleading. However, community c ustom 1n thinking that 
a kind of service 1s render ~d by employees 1s of importance. 
Nelson v. Cities Service 0 11 Co., 259 Iowa 1209, 1216, 1~6 N,W,2d 
:? 61, 265 (1967). 

An independent contractor all egation is an affirmative 
defense which must be established ~y the employer uy a preponder
ance of the evidence. Daggett v. Nebraska-Eastern Exp., Inc . , 
252 Iowa 341, 107 N.W.2d 102 ( 1961 ) . 

In case of doubt, the Workers' Compensation Act is liber ally 
construed to extend its beneficent purpose to every employee who 
can fairly be brought wit~ i n it. Usgaard v. Silvercrest Gol~ Club, 
256 Iowa 453, 459, 127 N.W. 2d 636, 639 ( l964 ) . In Cowles v. ,i C. 
Mardis Co., 192 Iowa 89 0 , 919, 1131 -i.w. 137 2, 884 ( 1921 ; , thP. 

court acknowledged the ~oten tia l dual character or relation 
which may arise from varying degrees of control 1n di fferent 
portions of phases of the work; that is, "that, as to some parts 
of the work, a party may be contractor, and yet be a mere agent 
oc employee, as to other work." 

To put the employee outside the workers' Compensation Act, 
it must appear that the employment was both purely casual and 
not for the purpose of the employ<:r's trade or business. 
Gardner v . Trustees of M. E. Chu r cn, :11 ~owa 1390, 1396 , 244 N. W. 
667, 250 N.W. 740 ( 19:33) . 

The wock "causal" has been construed to mean occasional 
irregular oc incidental, as opposea to stated or recular. An 
employment is not rendered causal because it is not-for any 
specified length of time, o r b ,?cause the 1nj•Jry occurs shortly 
after the employee begins work. Gardner, 217 Iowa 1390 , 1400, 
244 N.W. 667. 

The claimant has the burden of proving by a preponderance of 
the evidence tha~ th7 ~njury of _September 9, 19al_is causally 
related to the disability on whtch he now bases his claim. 
Bodish v . Fischer, Inc . , 257 I o wa 516, 133 N.W.2d 867 (1 965 ). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N. W. 2d 607 (19 45 ). A 
poss ibility is in suf ficient; a probability is necessary. 
Bur t v. John Deere Waterloo Tractor Works, 247 Iowa 69 1, 73 N.W.2d 
7?2 !1955). The quest i on o f c ausal connection is essential l y 
with:n the domain of :xpert testimony. Bradshaw v. Iowa Methodis t 
Hospital, 251 Io wa 37~ . 101 N. W. 2d 167 (1960) . 

. If ~laim~nt ~a~ an impairment to.the body as a wnole, ~n 
1ndustr1al disabtlity has been sustained. Industrial disabilitv 
was defined in Diederich v. Tei-City Pail way Co ., 219 Iowa 587,-
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain that the legislacure intended the teem 'disability' to 
nean 'industrial disability' or loss of earning capacity and not 
l mere 'func tional disability' to be compuced in the teems of 
fa~~~;ntages of the total physical and mental ability of a normal 

functional disability is an el~ment to be considered in 
determining industrial disability which is the reduction of 
~a~ning capacity: but cons1<ler~tion ■use also be given to the 
inJu~ed 7m~loyee s a~e, 7ducat1on, qualifications, experience 
and inability to engage in employment for which he is fit t ed . 
Olson v. Good1eac Service Stores, 255 Iowa 1112, 1121 , 125 N.W. 2d 
25 1, 257 (196 ). 

Iowa Code section 85.27 provides in relevant part: 

The employer, fo r all 1nJucies comcens able under 
·hi; r~~pte c or chapter SSA, shall fu~n1 :h reas~nabl~ 
surgica~, medical, dental, osteopathic, chiropractic, 
podiatr1c, physical rehabilitation, nursing, 
ambula nce and hospital services and supplies 
therefor and shall allow reasonably necessary 
transportation expenses incurred for such services. 
7he employer shall also furnish reas,:,nable and 
necessary c r utches, artificial members and appliances 
but shall not be required to furnish more than one 
set of permanent prosthetic devices. 

Iowa Code section 85.36 provides in part: 

The basis of compensation shall be the weekly 
earnings of the injured employee at the time of the 
injury. Wee kly earnings means gross salary, wages, 
or earnings of an employee to wh ich such employee 
would have been entitled had he wor ked the customary 
hours foe the full pay per i od in which he wa s 
injured, as regularly required by his employer for 
the work or employment foe which he was empl oyed 
computed or determined as follows and then round~d 
to the nearest dollar : 

6. In the case of an employee who is paid on a 
daily, or hourly basis, or by the output of the 
employee, the weekly earnings shall be computed by 
dividing by thirteen the earnings, not including 
overtime oc premium pay, of said employee earned in 
the employ of the employer in the last completed 
pe riod of th icte<:n consecutive calendar weeks 
immediately preceding the injury. 

7. In the case of an employee who has been in 
the employ of the ~~ployer le s3 than t h irteen 
r alendar weeks immediately preced1n~ t he 1njury, 
n1s weekly earnings shall be computed under suosect i on 
6, taking the earnings sha l l be computed under 
subsection 6, ta king the earn~ngs, not including 
overtime or premium pa,•, for SJCh puC'pose to be the 
amount he would have earned had hP be ~n so employed 
by the employer the full thirteen calendar weeks 
immediately prece~1ng ~he 1nj~ry and nad worked, 
when work was available to other employees in a 
similar occupation. 

ANALYSIS 

Deferydan~ seeks dismissal o f claimant's act ion by reason of 
a determination of anotr.er ;igenc y in wh i cn one of defendant's 409 
drivers was held to be an independent· con tr a~ tor. The deputy 



co r rec tl y noted t hat di f ferent statutes and case law a r e appttcabl e compensa t ion is $253.61 per week. 
The decision of Job Ser vice on a question of une~ployment 
benefits for ano t her party 1s not bind1n~ on th i s agency in FI NDINGS OF FACT 
claimant's action for wor kers ' compensation benefits. 

The f i r st issue on appeal ques t ions t~~ existence of an 
employment relationship between claim~nt and defendant. Applying 
the factors of Henderson to the evidence, it 1s found that the 
test of an employer-employee relat1onsh1? is met . 

Defendant exe rcised 'l eight of selection by witr.holding 
approval c f claim~nt as a driver until defcnd3nt had checked e n 
claimant's reputation as a responsible driver. Moreover, tt •,1as 
claimant's understanding that he was on a t~o-week probation 
period before defendant would make a final decision on whether 
to hire hun. 

Defendant had the respons1b1l1ty of paying 
Claimant's earnings were based ~n a percentage 
h3uled, but he collected no monies on his own. 
have been paid by defendant on a t wice monthly 

claimant's wages. 
of the loacs he 

Claimant wou ld 
basts. 

Defendant, claimant and ~r. Kaestner have all t estified that 
defend a n t had the right to termina te a driver. 

It appears equally evident that defendant contr o l led the 
work. Under the terms of defendant's agreement with the m~n i ng 
company, his drivers were expected to haul coal from the mine. 
~here is no evidence that claimant was free to choose his own 
pickup and delivery areas or to deviate from the system oi 
receiving his "tickets" from the mine office. There t s indication 
that even his delivery r oute was "suggested" to him. 

At the time of the work injury clai~ant·was delivering coal . 
Defendant has testified that coal haul.r.g is 99 percent of hii 
~~siness and it must be asJ~~ed coal ~aul1ng ~akes up; lar;e 
oort~on of his business a;:;rnings. There~vr?, defendant recel'1e<i 
t he ~eneftt of tne work claimant was pec:orming. 

As to intent of the parties, cla~mant's testi~on, indic3tcs 
hP. believed himself ~o be working for d~~endant. The true~ ~e 
drove ooce the na~e of defendant. He ~as instructed 1n opera:"ng 
the truck, where to leave it and how to pick up new del tv~ry 
assigrui ents. The percentage he received in earnin~s and the 
method ~f pay were all determined for him by deferdar.c. 

Although defendant has portrayed himself as a part i cipant in 
a leasing agreement rather than an employer, ter~s alone do not 
establish a non- employment relationship. By defendant's own 
admission, he changed from an employee-employer system to a 
leasing agreement in 1981 for the purpose of avoi-:J.ng payrr ~n~ )f 
unemployment and ~orkers' compensation ben~fits. There is r.~ 
indication that other changes in his employment pol.cies were 
instituted along with the lea.ing a7stem. Oe f end~nt is fre ; t~ 
call his relationship with the drivers whatever he chooses, but 
under the applicable law this agency finds the rc:~tionshio one 
of employer-employee. · 

THEREFORE, it is found that: 

l . 

2. 

3. 

4 . 

Claimant 

Claimant 

c:.aimant 

Cl.:i imant 

is t hirty-fi•1e 

is married and 

left school in 

had subsequent 

(35) 1eacs old. 

nas two { 2) children. 

the :until '3rade. 

training in welding. 

~. clai~ant's pr evious work experience has included general 
labor, we lding, and truck dri•1ing. 

6. 

7 . 

In September of 1981 claimant began dr iving for defendan t . 

Defendant's drivers operate under a leasing agreement. 

8. ~l a iman t did not sign a leas i ng agreement before he 

began driving. 

9. Cl aimant was inJur ed when he fell from his truck on 
September 9, 1981. 

10. Claimant received emergency treatment at Marshalltown 
Hospital a~d was released. 

11 . Claimant was e xamined by James Mcconville, M.O., at St. 
Joseph ' s Hospi t al la t er in the eveni r.g of September 9, 1981. 

12. Claimant incurred a =ompression fracture at L-1 as a 
•esult of the work 1njur7. 

t3. Claimant was tocally disa~led ivc ?ight (81 ~o~ths. 

14. on May 18, lia2 cl31~ant ~as cele.:iaed to retJrn to 

dri ,inq duties. 

15. Claimant ~as a whole ocd: :~?atcment of fift~en ?ercent 
(15\) as a result of the Se~temb; r 3, 1951 work injury. 

16. Claimant signed a leasing agreement with defendant after 

claimant was injured. 

1~. Defendant had the ~uthor1ty to hire and discharge 

claimant. 
18. Clai~ant was 1nscructed oy d~Eendant as to t~e ooeration 

~ ~ defPn~ant's truck. 
19. Defe ndan t 's trucking business involved hauling coal for 

a mining company. 

20. Claiman t 's duties were to pick up and deliver coal fr c~ 

the mine. 

21. Defendant had the right to control claimant's work. 

22. Defendant benefitted from claimant's coal hauling duties. 

23. Claimant was to ~e paid t ,1 1ce monthly on a percentage 

basis. 

The second issue on appeal is whetner claimant's disabili~y 
is causally related to the September 9, 19dl work injury. James 
Mcconville, M.O., examine-:l claimant on September 9, 198~ and 
reported that claimant suffered a compression fraccure at L-1 
that was causally related to the fal! from the truck. Claimant 
remained in the hospital for eignt days and slowly recovered at 
home over the next eight months. During this period, or. Mcconville 
reoorted that claimant was totally disabled. On May 18, 1982 Or. 
Mcconville released claimant to return to his driving duties. 
Claimant was further evaluated by Jack Brindley, M.O., who .:in 
September 29, 1982 reported that clai~ant had a whole body 
impairment of 15 percent a~ a result of the compression fracture. 
The medical evidence sufficiently establishes a causal relationship 
between claimant's disability and the September 9, 1981 work 

24. Defendant had changed the nature of nis business to a 
leasing arrangement to avoid unemployment and wor'<.ers' compensation 

benefits. 

25. Claimant's rate of compensation ts two hundred fifty-three 
and 61/ 100 dollars ($253.61) per week. 

CONCLUSIONS OF LAW 
.njury. 

With respect to defendant's third issue, claimant is entitled 
to healing period benefits from September 9, 1981 to May 18, 
1982, the date of his rel ease to return to work. In determining 
the extent of permanent partial disability, the deputy considered 
the functional impairment rating of 15 percent in add i tion to 
factors of claimant's limited formal education and reading 
difficulties. The deputy believed that claimant could, in the 
future, perform restricted driving or welding duties. The 
evidence supports a finding of a permanent partial disability of 
22 1/2 percent. 

The fourth issue on appe31 concerns ~edical benefits. 
Claimant ~as submitted state~ents of med1c3l expenses incurred 
1n the treatment of the Sept~mb~r 9, l)dl work inJury. ~nder 
tne provisions o f Iowa Code zec tion e5.2-, tnese expenses 
represent reasonable medical services and supplies and will be 
al lo•,1ed. 

The parties were unabl e to agree a rate of compensation. 
The deputy found a rate of S233.40 using the earnings of the 
blue, red and white trucks. Ho~ever, the earnings records for 
the white truck do not meet the statutory standard of continuous 
employment over a 13 week period when work was availab:~ to the 
other drivers . Therefore, the comoined earnings of the drivers 
of ':.he blue and red trucks ov<?r the six semi-month.i.y pay per ions 
prior to claimant's injury ( which cover 13 weeks and l day) have 
been divided by 13.143 and then again oy 2 to yie~d an dverage 
gross weekly earnings figure of $421.05. ($5,190.75 + $5,876.83= 
$11,067.58 + 13.1;3 = $841.,9 + ~ = 5421.JS) Cl~~,an~ ~s 
married and entitled to four exemptions. Hts applicaole rate of 

THEREFORE, it concluded that: 

Claima n t has est ablished by a preponderance of the evidence 
that he was an employee of defendant at the time of the September 
9, 1981 wor k inJury. 

Claimant has established by a preponderance of the evidence 
that the disability upon which he bases n1s claim is causally 
related to the September 9, 1981 work inJury. 

Claimant 1s entitled to healing oeriod benefits from September 
10, 1981 to May 18, 1982. Cla1man:: is entitled to benefits 
bdsad upon a permanent parti.:il d~sab1lit'l of twenty-two ano 
o~e- nalf percent (22 112,i. 

The average weekly <?arning~ ?f othe r employees similarly 
e11ployed with defendant who wor'<.ed when ·,.ior'<. was avaalaole ... as 
four hundred t wenty-one and 05/100 dollars (S 421.05 ' 

Claimant is further entitled to 11edical benefits as provided 
under Iowa Code section 85.27. 

The decision of the de?uty 1s affirm~d with a modificatic 

as to applicable rate. 

ORDER 

TBEREPORE , 1t is ordered: 

That defendant pay ~nto clatma~t ~ealing period benefits 
410 
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from September 10, 1981 to May 18, 1982 at a rate of two hundred 
fifty- three and 61/lCO dollars ($253.61) per week. 

That defendant pay unto claimant rermanent partial disability 
benefits for one hundred twelve and one-hal f (112 1/2) weeks at 
a rate of t wo hundred fifty-three and 61/100 dollars ($253.61) 
per wet!k. 

That defendant pay interest pursuant to Iowa Code section 
85.30. 

That defendant pay the following medical expenses: 

Mach Ambulance Serv1ce 
Appanoose County Ambulance 
J.B. Mcconville, M.D. 
Jack W. Brindley, M.D. 
Marshalltown Area Community Hospital 
St. Joseph Me r cy Hosp ita l 
C. o. Bendixon 
West End or ug 
Willer Pharmacy 

S 75.00 
61.50 

240.00 
78.00 
62. 75 

1,751.88 
2 5.00 

148.00 
12 7 .12 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500- 4.33. 

That defendant file a final report when this award has been 
paid. 

Signed and filed this _d_ day of December, 1984. 

NDESS 
COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

CONNIE MORRICAL, 

Claimant, 

vs. 

GLENWOOD STATE HOSPITAL-SCHOOL,: 

Employer, 

and 

STATE OF IOWA , 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

FILE ~O. 731493 

A R B I T R A T I O N 

D E C I S I O ti 

This is a proceeding in arbitration brought by Conn1e 
Morrical against Glenwood State Hospital-School, employer, and 
State of Iowa, insurance carrier. Claimant alleges that she 
sustained a compensable 1nJury to her back on Apr1l 11, 1983 and 
see ks compensat ion for heal1ng per1od, permanent disability and 
benefits ava1lable under section 85.27 of the Code of Iowa. 

The hearing commenced August 28, 1984 in the Pottawattamie 
County Courthouse at Council Bluffs, Iowa with Michael G. Trier, 
Deputy Industrial Commissioner, presiding. Claimant appeared in 
per~on with her attorney, Richard Maher. The defendants appeared 
through their attorney, Shirley Sterfe, Assistant Attorney 
General. The case wa s considered fully submitted upon conclusion 
of the hearing. The record i~ this proceeding consists of the 
testimony of the clairrant and exhibits 2 and 4 through 32 
inclusive. 

ISSUES 

:he issues presented by the parties at the time of hearing 
are: whether a causal connection exists between claimant's 
inJury of April 11, 1983 and any disability which she presently 
exhibits; a determination of claimant's entitlement to benefits 
under the workers' compensation law; and a determination of 
cla1mant's entitlement to benefits for medical care under 
section 85.27 of the Code of Iowa. Defendants contend that part 
of the medical care claimant received was unauthorized. It was 
stipulated by the parties that in the event of an award the 

proper rate of compensation is $145.88 per week. It was further 
stipulated that the defendants have paid claimant for eight and 
six-sevenths weeks of healing period benefits covering the 
periods of April 11, 1983 to May 15, 1983 and June 21, 1983 to 
July 17, 1983. It was further stipulated that defendants have 
paid claimant SO weeks of compensation commencing July 18, 1983 
repr esenting compensation for a ten percent permanent partial 
disability. 

REVIEW OF THE EVIDENCE 

Claimant testified that she is 41 yea~s of age, married and 
has a 17 year old son living at home who is a junior in high 
school. She testified that she has an eighth grade diploma and 
has completed a 60 hour nurse's aide course and a 40 hour 
medication aide course. 

Claimant testified that she worked in a nursery filling 
orders from bins for approximately eight years. She stated that 
the work was seasonal and that the pay was $.90 per hour when 
she started which was at age 16. She has worked for approximately 
one year sewing labels into garmets for which she was paid $1.25 
per hour. Claimant testified that she had not worked outside 
the home since 1962 or 1963 until she commenced work at Tabor 
Manor in 1979 . During the years when she was a full-time 
housewife she also assisted her husband training horses and in 
their farming operation. Claimant testified that she was 
employed at Tabor Manor for approximately three years where she 
worked as a nurse's aide. Her duties included lifting. She 
described the patients as cooperative and helpful but left that 
position to earn better wages with the defendant employer in 
September or October of 1982. 

Claimant testified that while employed at the Glenwood State 
Hospital-School she worked 40 hours per week and earned SS .44 
per hour at the time of her injury. She stated that her dut.ie-· 
were very broad and included housekeeping duties such as dusting, 
.aundry, care of floors, moving furniture and lifting heavy 
mattresses. She also provided patient care which involved 
lifting fully grown adults. She stated that some of the patients 
were uncooperative and tha t she engaged in lifting consistently 
throughout the entire work day. 

Claimant testified that on April 11, 1983 she was lifting a 
170 pound 76 year old male patient from a bathtub when she felt 
pain between her shoulder blades and running down into her right 
leg. She stated that she reported it to the doctor who was 
making rounds at the t ime and that he told her to take off work 
and that if she was not better within three days that she should 
see her own doctor. She stated that her complaints did not 
subside and that she sought ca r e from K. D. Rodabaugh, M.O. She 
stated that he took x-rays, prescribed medication and directed 
her to rest and apply heat. Sh~ related that she returned to 
see Dr. Rodabaugh on the following Monday and that over the 
weekend she had experienced pain in her back, muscle spasms and 
pain in her right leg. She reported that the defendants sent 
her to be examined by Behrouz Rassekh, M.D., who released her to 
return to wor k on May 16, 1983 . She stated that she felt she 
had improved by that time but that she had not fully recovered 
and was still experiencing pain down her right leg and 1n her 
~ewer back. 

Claimant testified that she did not feel very good when she 
returned to work and that the bending and lifting made her get 
worse. She stated that she continued to work until June 22 when 
she could not tolerate any further lifting. She stateo that the 
pain had grown worse and that her leg was numb. 

Claimant testified that she then went to her family doctor 
and Dr. Rassekh. She underwent a myelogcam at Mercy Hospital 
where she was hospitalized for approximately five days . She 
related that Dr. Rassekh advised her that the myelogram showed 
nothing and directed her to return to work . She stated that she 
was not able to return to work, however. 

Claimant testified that she returned to Dr. Rodabaugh who 
referred her to Thomas C. Bush, M.O., in Omaha, Nebraska. She 
stated that she was sent to Methodist Hospital, underwent a scan 
and was instructed by him to stay off work with no lifting or 
bending. She related that she saw or . Bush on two occasions. 

Claimant testified that she is not presently employed and 
that she does not know of any job which she could perform. She 
stated that she is unable to sit for extended periods . She 
stated that she can bend to take clothes out of the dryer or to 
clean a bathtub but could not do the work at the Glenwood School. 
She testified that she saw M. C. Fernald, o.c., commencing in 
Hay, 1984. She related that he performed an x-ray and a physical 
examination. She stated, "He has been the only one to help me 
and make me feel better at all." She stated that she has 
received 16 treatments from him and that after the treatments 
she feels good for approximately a week. She stated that he has 
placed no specific restrictions on lifting or bending but has 
instructed her to wear support hose and to place a lift in her 
shoe. She stated that she is not presently taking any prescription 
medication. She felt that the medication the other physicians 
had previously prescribed had made her slow and did not help her 
condition. 

Claimant testified that her prior health had been good. She 
recalled an ulcer of approximately 10 years prior. She denied 411 
the existence of any prior back injuries or lifting restrictions. 
Claimant denied suffering any other major back injuries since 
April 11, 1983. She stated that her back problems have continued 



to persist since April 11, 1983 and that she saw or. Fernald for 
treatment of the symptoms which began on April 11, 1983. 

On cross-examination claimant agreed that she commenced work 
for the defendant employer in October, 1981 and stated that ~he 
had been there one and one-half years at the time of inJury. 

Claimant testified that or. Rodabaugh had given her a 
release to return to work in May, 1983 but that the release 
prohibited bending or lifting. She stated that or. Rassekh 
verbally told her to av?id ben~ing or litting but apparently did 
not make such an entry in writing. 

C.aimant testified that on June 21, 1983 she initially went 
to Or. Shin, the doctor at the Glenwood facility, and that Or. 
Rassekh subsequently admitted her to the hospital. She also 
underwent physical therapy and related one other office call 
when or. Rass~kh told her to return to work on July 18, 1983. 

Claimant testified that she sought care from Or. Fernald on 
her own and made an appointment to see him. She denied suffering 
any injury putting cows back in but stated that on one occasion 
she saw the doctor after an incident of picking up clothes from 
the floor. She stated that or. Fernald had not, to her knowledge, 
been given reports or records from other doctors and denied 
telling him that she had not worked since April, 1983. 

Claimant also testified that prior to the time she last 
returned to work at the Glenwood facility she received a letter 
which told her that her employment would be terminated if she 
did not return. She stated that the facility apparently did not 
want her to work if she had restrictions and that the girl in 
the workers' compensation office did not find any job at the 
facility for her which did not involve bending or lifting. 

As shown in exhibit 19 Or. Rodabaugh was of the opinion that 
claimant suffered an acute lumbosacral strain while working at 
the Glenwood State School. In exhibit 20, at the end of the 
first paragraph, he states that when claimant was released to 
return to work in April, 1983 she was advised to avoid bending 
at the waist or heavy lifting. On the second page he states 
that she requested a return to work release on July 14, 1983 
which he granted. 

or. Rodabaugh, on the second page of exhib1t 20, related 
that on August 23, 1983 claimant returned and that he referred 
her to or. Bush and prescribed Norgesic. He goes on to relate 
that claimant has degenerative disc disease and had suffered a 
lumbosacral strain. He stated that he felt that she had a 
degree of temporary disability running through September l, 1983 
and that he would defer to or. Bush with regard to permanent 
di<1ability. 

In his ~ost recent report of February 6, 1984 or. Rassekh 
states, in the third paragraph, that he advised claimant that 
she could return to work on July 18, 1983 if she did not have to 
do repeated bending or lifting. In the fourth paragraph he 
states that he found no objective deficit when he examined 
c laimant on February 2, 1984. In the fifth paragraph he opines 
that claimant has a ten percent permanent partial disability ~f 
the whole body due to restrictions on lifting and repeated 
bending. He states that he believes that she could return to an 
occupation which does not require repeated bending or lifting 
and which requires only occ3sional twisting motions. 

In exhibit 21, a report dated May 9, 1983, or. Rassekh 
stated that he examined claimant on May 6, 1983 and believed 
that she had a lumbosacral sprain. In it he releases her to 
return to work on May 16, 1983 but states that it is possible 
that she may have recurrence of pain. In exn~bit 23, a report 
of June 21, 1983, he relates that he examined claimant on June 
21, 1983. In the fourth paragraph he states that she has 
degenerative disc disease associated with some musculature 
ligarnentous injury and that with repeateJ lifting, bending a, d 
twi sting she will have periodic back pain. 

Exhibit 24 is a report from Or. Bush dated September 8, 1983 
i n which he agrees that claimant's myelogram was normal and that 
a CT scan showed only a central-posterior disc herniation. He 
charac terized her pathology as minimal but present. He advised 
t ~at she quit heavy lifting or bending and assigned a permanent 
w, sability rating of ten percent of the body as a whole. In it 
he states that she will probably reach her maximum healing in 
the next 30 to 60 days. In exhibit 27, a report dated July 10, 
1984, or. Bush states that he feels that c laimant reached her 
maximum level of r ecuperation November of 1983 and that she had 
recuperated to the point that she could return to her previous 
work. 

Exhibit 28 is a report from or. Fernald dated July 10, 1984. 
He also opines that claimant has a :en percent permanent partial 
disability. 

Exhibit 31 contains a return to work certif1cate from Or. 
Rassekh dated July 9, 1983. It states that claimant may return 
to work on July 18, 1983. It also relates that it would be 
preferable if she did not have to do c~peated bending or liftLng 
over 50 pounds. Exhibit 31 also contains an inter-office memo 
dated July l, 1983 addressed to Wan Young Shin, M:D., from . Edie 
Blasingame LPT, which relates that claimant received physical 
therapy on'June 23 and 24. The pceceeding page of the exhibit 
is ano ther memo dated June 24 , 1983 betwe~n the same persons 
whPrein Blasingame found claimant's complaints of low back pain 
to be j ustified. 

Exhibit 29 is a medical bill from nc. Fernald in the amount 
of $488.00. 

Exhibit 17 is a summary of claimant's otnec medical expenses. 
At hearing it was stipulated by the parties that the State 
agreed to pay all the medical bills listed on the exhibit excP.pt 
the charge of $30 . 00 from Freemont Mills Medical Center incurred 
September 30, 1983. 

Exhibit 18 is 
travel expenses. 
have already paid 
miles of travel. 

claimant's statement seeking compensation for 
It wao stipulated by the parties that defendants 
claimant the sum of S52.32 representing 218 

Claimant testified that the charge at Freemont Mills Medical 
Clinic incur r ed September 30, 1983 was for her back and that she 
did not go to or. Rodabaugh for anything else. 

ANALYSIS AND APPLICABLE LAW 

Claimant has the burden of proving by~ preponderance of the 
evidence that she received an injury on April 11, 1983 which 
arose out of and in the course of her employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N. W.2d 128 (1967) . 

Claimant is found to be credible in her testimony regarding 
the incidents of April 11, 1983 and subsequent thereto. It is 
therefore found and concluded that claimant sustained an injury 
to her back in the nature of a lumbosaccal strain on April 11, 
1983. 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W . 35, 38 (1934), discussed the 
definition of personal injur1 in workers' compensation cases as 
follows: 

While a personal inJury does not include an oc
cupational disease under the workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations omitted.) Likewise a personal 
injury includes a disease resultinJ fro~ an injury .•.. 
The result of changes in the human ~ody incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. such 
result of those natural changes does not constitute 
a personal injury even though the same brings about 
impairment of health or the total oc partial 
incapacity of the functions of the numan body. 
A personal injury, contemplat~d by tn~ workmen's 
compensation Law, obviously ~eans an i~Jury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health o, body of an employee. 
(Citations omitted.] The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to t~e 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, oc 
destroys some function of the body, oc otherwise 
damages oc injures a part or all of the body . 

The claimant has the burden of proving by a _preponderance of 
the evidence that the injury of April 11, 1983 is causally 
related to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v . L. o. Bo,,s, 236 Iowa 296, 18 N.~.2d 607 (1945). A 
possibility is insu icient; a pcobabLlity is necessary. 
Burt v. John Deere Wdterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (l95S). The question of causal connection is essentially . 
within the domain of expect testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (l960j. 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the c~u~al connection. d 
Burt 247 Iowa 691, 73 N.W.2d 732. The opinion of experts nee 
notbe couched in definite, positive oc unequivocal language . 
Sondag v Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the expe;t opinion may be accepted or ceJected, in whole orh~nto 

rt b the trier of fact. rd. at 907. Further, the weig g: give~ to such an opinion isfor •he finder of fac~, and that 
may be affected by the completeness of the ? remi!e given the 
expert and other surrounding circ umstancesi61Bldish35~571;~"'~ W 2d 
516, 133 N.W.2d 867. See also ~elman, owa , · · · 
128 (1967) . 

Apportionment of disability between a preexisting co~di;ton 
and an injury is proper only when there was some asc~ctaina e ed 
disability which existed independently ~ef_oce the inJ~~y 1~~~)rr · 
varied Enterprizes Inc. v. Sumner, 353 N.t,.2d 407 (Io F rnald·as 
Claimant has been diagnosed by ors. Bush'. Rass~kh and e od 
having a ten percent permanent partial d~sability of the db sy as 
a whole related to her back. She has also been diagnose a 
having degenerative changes in her ~ack. _It ls likely ~:a~s 
de enerative changes existed prior ~o April 11, 198?-
eq~ally probable that she was rel3tively asymptoma~ic pr~~rt~~ 4t 
April 11, 1983 by virtue of her testimony and by virtue 
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employment in wh1ch she had been engaged continually prior to 
the date o f injury. There is no medical opinion in the cecocd 
which directly states that claimant's disability is oc 1s not 
related to the injury of April 11, 1983. That incident 1s, 
however, recited consistently in the medical histor ies contained 

of performing work in employment substantially similar to that 
she performed at the time of the injury from April 11, 1983 
until May 16, 1983, the date upon which she returned to wock. 
Claimant was then subsequently medically incapable of performing 
work in employment substantially similar to that she performed 
at the time of the injury commencing on June 21, 1983 and 
extending to November l, 1983 when she reached the po1nt that it 
was medically indicated that further significant improvement 
from the injury was not anticipated. 

within the reports. When all the evidenc e in the case is 
considered, it shows that claimant was asymptomatic prior to 
April 11, 1983 but now bas a ten percent disability based upon 
the symptoms which began April 11, 1983. It is found and 
concluded that a causal connection exists between claimant's s. The lumbosacral strain which c laimant suffered aggravated 
disability and the injury she sustained on April 11, 1983. a preexisting, previously asymptomatic degenerative disc cordition 

. . . and resulted in a permanent impairment of ten percent of the 
Claimant 's formal education 1s limited. She has not demonstratedbody as a whole. 

a propensity for further education . Rec work h1story is likewise 
limited. She has not returned to work and has not sought 
reemployment. She is experiencing a s1gn1ficant amount of 
discomfort and her degenerative condition does restrict the 
activities in which she can engage . She is 41 years old and her 
age would not render extended retraining unfeasible. It is 
unlikely that she can return to work as a nurse's aide in view 
of the fact that very few of the positions for which she woul d 
be qualified would be in a setting which did not requ1re lifting 
of p3tients. Unfortunately, she has no recent work experience 
in other fields upon which to rely. 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sustained . Industrial disability 
was defined in oiedec1ch v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W . 899, 902 (1935) as foll ows: "It 1s therefore 
plain that the legislature intended the teem 1 d1sability' to 
mean 'industrial disability' or loss of earning capacity anc not 
~ mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a nor~al 
man." 

IT IS TBEREFORE FOUND AND CONCLUDED that when claimant's 
disability is measured 1ndustr1ally tnat she has sustained a 
disability which is equal to 20 percent of total disability. 

6. Claimant is 41 years of age, married and has one 
dependent child . 

7. At the time of 
hour, working a 40 hour 
$1 45.88 per week. 

injury claimant was ea rn1ng $5. 44 eer 
week and hec rate of compensation is 

8. The medical care which claimant received as summarized 
in exhibit 17 was reasonable and necessary for the treatment of 
the injury which she sustained. 

9. The medical care which claimant received from or. 
Fernald was not authorized by the employer. 

10. The charges incurred for claimant's authorized medical 
care totals $754.00. 

11. In traveling to obtain medical care for the in~ury 
claimant traveled a total distance of 1,338 miles of wnich 480 
was for care provided by Or. Fernald leaving a balance of 858 
miles which is the responsibility of the defendants. 

12. Claimant is presently restricted in her ability to benJ 
and lift. She experiences conti nuing pain and discomfort. 

13. Claimant ' s educat1on is limited to the eighth grad e but 
with recent courses in the areas of nurse's aide and a medication 
aide. 

14. Claimant has no demonstrated skill for successfully 
completing higher education but appears to be of at least 
average intelligence and gave no indication of emotional instability. 

15. Claimant is not highly motivated to return to work and 
has not sought employ:nent since she last worked 1n June, 1983. 

CONCLtiSIONS OF LAW 

In this case claimant has two healing periods, the first 
ended May 15, 1983 foe which she has been fully paid according 
to the stipulation. The second began June 21, 1983 and can at 
least through July 17, 1983 foe wh ich the defendants have paid 
claimant healing period compensation. The termination of that 
healing period was tied to the release which had been issued by 
or. Rassekh. That release contained restricti?ns on bending and 
lifting which would not have permitted cla imar.t to have engaged 
in employment substantially similar to that in which sh~ was 
engaged at the time of the injury. Therefore, the healing 
period had not ended under the provisions of section 85.34 of. 
the Code of Iowa . In this case claimant's second heali ng period 
1s terminated by her reaching the point that significant improvement 
from the injury is not ant icipated. The only specific evidence 

This agency has jurisdiction of the subject matter of this 
proceeding and of its parties. 

on that point is the opinion of or. Bush as contained in exhibits 
24 and 27. Sixty days from September 8, 1983 would extend into 
the month of November. It is therefore found and concluded t hat 
claimant reached the point of maximum significant improvement on 
November 1, 1983 and that such terminates her second healing 
period. 

Claimant's testimony regarding the sy~ptoms for whic h she 
was receiving care from or. Rodabaugh on September 30, 1983 is 
accepted and the charge of $30.00 incurred on that date will be 
held to be the responsibility of the defendants. 

Claimant . seeks payment of her bills incurred with or. Fernald. 
Under section 85.27 of the Code of Iowa the employer is gi\en 
the right to select the worker's medical care . The record in 
this case does not substantiate the existence of an emergency, 
refusal to provide care or any other condition which would 
permit the claimant the right to unilaterally choose her medical 
care. Prom the record of this case it appears that the first 
knowledge defendants obtained of claimant seeking care frcm or. Fern, 
arose from the notice of service under Rule 4.17 served on July 
11, 1984. There is no indication that claimant ever requested 
the defendants to provide care by or. Fernald or communicated a 
desire for further care at or about the time she commenced 
treatment with or . Fernald. Additionally, defendants' request 
for production of documents served January 17, 1984 requested 
all bills. Claimant did not produce the bill of Or. Fernald or 
give indication, prior to July 11, 1984, that bills were being 
incurred. A party is bound at hearing by his discovery responses . 
White v. Citi zens Nat ional Bank of Boone, 262 N.W.2d 812 (Iowa 
1978), Under Rule of Civil Procedure l25(b) (2) c laimant was 
required to disclose the existence of the medical charges being 
incurred with or. Pernald if she is to be reimbursed for them. 
Defendants will not be held responsible for the charges incurred 
with Dr. Fernald or for the travel expenses which claimant 
incurred in obtaining care from or. Fernald. 

FINDINGS OP FACT 

l. On April 11, 1983 claimant was a resident of the State 
of Iowa and was employed at the Glenwood State Hospital-School 
in the State of Iowa. 

2. Claimant was 1nJuced on April 11, 1983 when she suffered 
a lumbosacral strain while lifting a patient at her place of 
employment. 

3. At the time of injury claimant was employed by the 
GlPnwood State Hospital-School working as a nurse's aide. 

4. Following the inJury claimant was medically incapable 

The injury claimant sustained to her back on April 11, 1983 
arose out of and in the course of her employment with Glenwood 
State Hospital-School. 

The injury claimant sustained was in the nature of an 
aggravation of a previously dormant degP.nerative condition in 
her back. 

When all previously paid healing period compensation is 
credited claimant is entitled to receiv~ an additional 14 2/7 
weeks of healing period compensation commencing July 18, 1983. 

When the previously paid compensation for permanent partial 
disability of SO weeks 1s credited, cl3imant is entitled to 
receive an additional 50 weeks of compensation for permanent 
partial disability. 

Claimant's medical expenses anc travel expenses incurred in 
seeking care from or. Fernald were unauthorized and are not the 
responsibility of the employer. All other medical expenses as 
summarized on exhibit 17 are the responsibility of the defendants 
in the total amount of $754.00 of which defendants have paid $57.50 
and have agreed to pay the balance. 

of travel at the Defendants are responsible for 858 miles 
r ate of $.24 per mile which totals $205.92. 
tor $52.32 previously paid defendants ha~e a 
in the amount of $153.60. 

When given crecit 
remaining responsibility 

In order to simplify computations the first 14 2/ 7 weeks of 
payments made by the defendants for permanent partial disability 
compensation will be redited to fully satisfy the healing 
period obligation wit1 a resulting increase of the amount of 
unpaid compensation fo r permanenc partial d1sab1lity · so that 
there remains unpaid 64 2/7 weeks of compensation for permanent 
partial disability payable commencing July 2, 198~ which is the 
day following the end of the payments which defendants have 
previously paid to claimant. 

Defendants' liability for interest pursuant to section 85.30 
of the Code of Iowa shall run from Ju ly 2, 1984 upon installments 
of compensation which were unpaid as they became due. 

Claimant's industrial disability is 20 percent of total 
disability. 

Claimant's healing period ended November 1 , 1983 . 
413 



ORDER 

IT IS THEREFORE ORDERED that defendants pay claimant sixty-four 
and two-sevenths (64 2/7) weeks of compensation for permanent 
partial disability at the rate of one hundred forty-five and 
88/ 100 dollars ($1 4 5.88) per week col1\Jllencing July 2, 1984. 
Defend~nts . shall pay all weekly in~tallments which are now due 
and owing 1n a lump sum together with interest thereon pursuant 
to section 85.30 of the Code of Iowa. 

IT IS FURTHER ORDERED that defendants pay claimant's 
medical bills pursuant to their s tipulation in the total 
of six hundred ninety-six and 50/100 dollars ($6 96. 50) . 

unpaid 
amount 

IT IS FURTHER ORDERED that defendants pay claimant's travel 
expenses in the amount of one hundred fifty-three and 60/100 
dollars ($153.60) . 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action pursuant to Industrial Commiss10,1er Rule 500-4.33. 

IT IS FURTHER ORDERED that defendants file an activity 
report within twenty (20) days from tne date of this decision. 

,rl\ 
Signed and filed this 2.~~y of November, 1984 . 

~~_)j~ 
MICHAEL G. TRIER 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

EILEEN OSBORN, 

Claimant, 

vs. 

IOWA VCTERANS HOME 

Employer, 

and 

STATE OF IOWA, 

Insurance Carrier, 
Defendants. 

File NOS. 677952 
697956 
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INTRODUCTION 

These are proc7edings 1n arbitration and review-reopening 
brought by the claimant, Eil7en Osborn, against her employer, 
Iowa Veterans Home, and its insurance cacrier, State of Iowa, to 
recover benefits under the Iowa workers' compensation Act as a 
result of inJuries allegedly sustained August 5, 1981 and March 
14, 1982. 

The~e matt~rs came on.for hearing before the undersigned 
deputy industrial commissioner at the office of the Iowa In
dustrial Commissioner in Des Moines, Iowa, November 2 1984 
rhe record was considered fully submitted on that dat;. ' 

A revi~w of the industrial commissioner's file reveals that 
in file number 677952, a first report of injury was filed August 
12, 1981 and a memorandum of agreement August 19, 1981, and that 
in file number 697952, no filings have been ~ade. 

The record in this case consists of the testimony of claiman t 
and of Ronald Eugene Beesley, and of the designated reports of 
John R. Walker, M. D., in claimant's exhibit 2; and of the 
designated portions of claimant's exhibit 3. Defendants' 
objections to claimant's exhibit 1 and to nondesignated portions 
of claimant's exhibits 2 and 3 are sustained. 

ISSUES 

The issues for resolution in both files are: 

1) Whether there is a causal relationship between claimant's 
injury and her disability; and 

2) Whether claimant 1s entitled to benefits and the nature 
and extent of any such Pntitlement. 

REVIEW OF THE EVIDENCE 
_claim~nt, Eileen Louise Osborn, testified in her own behalf. 

Cla~mant 1s 24 years old, single, and lives in Mitchellville. 
Cla imant s~ate~ that she is a high s~hool graduate and certified 
as a nurse s_aide. She stated that the :atter certification 
i~v~lved a sixty hour course in the ~are of the elderly. 
C-a~mant gave a work history of work1~g as a nurse's aide at a 
variety of care centers in the Burlington Iowa area before 
beginning employment with the Iowa Vetera~s ~om~ on ~arch 31 
1980. , 

Claimant stated that she had hod no back problems while 
working at the Burlington homes and had no back pain or indication 
of ~ack problems when she began work at the veterans Home. 
Cl31mant reported that on November 24, 1980 she had an incident 
at home when she was cleaning her stove. She stated that even 
though she first experienced pain that day when she :ried to 
stand up while cleaning her stove, she went to work. She was 
hospitalized the following day. Claimant reported that she 
1nJured hecself at work in the summer of 1981, apparently on 
August 4, 1981. Claimant reported that she was nospitalized 
following the August 1981 work incident. She recalled experiencing 
back pain. Claimant stated that she did not recall how long she 
~as hospitalized after that work incident, but that sne did 
return to work in October 1981. Claimant could not recall 
w,1ether she had any activity restrictions when released for work 
in October 1981. Claimant reported tnat she continued to have 
difficulties throughout the winter of 1981-1982 even though she 
perfor:ned her work duties. 

Claimant indicated that she again 1nJured her back at work 
on March 14, 1982. She reported that she experienced severe 
back pain accompanied by muscle spasm and radiation of pain into 
her leg when she attempted to transfer a patient. Claimant was 
again hospitalized. She reported that she was transferred by 
ambulance from the Marshalltown Hospital to the Mayo Clin ic. 
Claimant indicated that she received workers' compensation 
benefits during March , April and May 1982 as a result of this 
incident. Claimant related that she was off work from March 14 
to October 25, 1982. She indicated that the veterans Home 
terminated her employment on .f\ugust 12, 19S2. 

Claimant disclosed that on October 25, 1982, she began work 
at "Toledo." Claimant described her duties as the observation 
and treatment of the socially unacceptable behavior in Juvenile 
~1Cl3 adiud,~~ ted delinquent. She stated that the JOb involved 

no physical care other than observation and supervision. She 
indicated that she did not use her nurse's aide training in her 
pos1t1on and the position involved no lifting. Claimant ex
plained that the positi?n at Toledo ~esulced from a state 
vocational rehabilitation referral and ~nat the position was a 
state merit employment position. Claimant revealed that her 
salary at the Veterans Home had been $5 .40 per hour and that her 
salary at Toledo was $5.79 per hour. Claimant then disclosed 
that in the summer of 1984 she accept~d a state merit promotion 
to a better paying position at the Womens Reformitocy 1n ~itchellville, 
Claimant characterized her pos1:1on at ~lltchellvllle as supen isor 
of residents. She stated that her duties involved caring Coe 
the immediate needs of ~nmates as necessary. Claimant acknowledged 
receiving three weeks of specialized training at the medium 
security facility in Mount Pleasant before beginning her duties 
at Mitchelvill .?. 

Claimant reported that she first saw Dr. Walker in January 
o.f 1983. She explained tha:: the doctor performed a complete 
orthopedic ex~~ination and performed surgery in May of 1983. 
Claimant stated that she was off work from May 1983 through 
October 19, 1983 as a result of her surgery and received no 
worke r s' compensation benefits during that time. Claimant 
expressed her belief that the surgery performed was a fusion at 
the fifth lumbar interspace. Claimant stated she had had back 
pain from August 1981 until her surgery in 1983. Claimant 
characterized her medical bills as a result of her hospitalization 
and surgery in 1983 as being a "little bit" over $14,000. 
Cl aimant stated that she now has occasional back pain with 
weather changes. She characterized her back pain as infrequent 
when compared to the pain she had before surgery. Claimant 
stated that she avoids physical activity and that per Dr. Walker's 
directions she avoids lifting, shoveling, aerobics, and any 
other strain to the lower back. Claimant recited that her 
present position does not require that she move about continuously. 
Claimant represented tnat she has no specific skills to assist 
her in the job market and tnat she has had no training in 
clerical work. 

On cross-examination, claimant ackno~ledged the Iowa Veterans 
Home is a division of the Iowa Department o f social Services and 
that the Toledo facility 1s also a division of the Iowa Depart
ment of Social services. She agreed that Mitchellville 1s a 
division of Iowa Department of Co rrect ions . It was established 
that the towa Department of social services has recently divided 
in to the oepar tmen t of Human Services and the oepar tmen t of 
cor rections. Claimant agreed that she has intellectual ability, 
but expressed her belief that she is physically limited. 
Claimant further agreed that she has passed three merit employ-
ment examinations and has received each merit job for which st'~ If I 
has applied. Claimant acknowledged that her back incident from 'I 'I 
cleaning her stove at home occurred or1or to her August 5, 1981 
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work incident. Claimant agreed that she had an at-home back 
incident when she rolled over in bed prior to Augusts, 1981, 
but stated that that incident wa s a function of a work incident. 
Claimant could not recall any March 10, 1982 back incident. 
Claimant agreed that she was off work approximately from December 
2, 1980 to December 31, 1980 as a result of the at-home incident. 
Claimant agreed that when she returned to wor k following that 
incident, she was released wi th a 25 pound lifting restr i ction. 
Cla imant then stated that or . Lund l1ad said nothin~ further in 
regard to any restriction. She expressed her belief that she 
considered hec recovery complete. Claimant acknowledged receiving 
long teem disability benefits in 1982 until hec work return on 
Oct<?ber 25, 1982. In response to questioning by defense counsel, 
cla1mant agreed that part of her back problem is congenital. 

Claimant indicated that she did not reapply for work at the 
Veterans Home before beginning work at Toledo. She agreed that 
her pay rate increased with her transfer to Toledo and that she 
was hired at Toledo even with her back condition and resulting 
restrictions. Claimant acknowledged that her salarv at the 
Veterans Home was presently Sll,315 per year; that her salary at 
the juvenile facility at Toledo was approximately Sll,819 per 
rear; and that her salary at the Womens Reformatory at Mitchellvil 
is approximately $15,547 per year when her shift differential 
was included . Claimant agreed that she has not worked at other 
correctional facilities in Iowa . She stated she speculates from 
her in-service training that there would be physical problems if 
she attempted to do so. Claimant stated that she had no formal 
educational training foe her duties, but has had occasional, 
on-Job, 1n-secv ice training. 

Claimant reported she wo uld have to check her records before 
she could indicate the number of nonwock back inJuries she had 
had in late 1980. She indicated that the ~ovembec 1980 stove 
incident was her only earlier, nonwork back inc ident. Claimant 
agreed that she was off work during October 1980, but stated she 
could not r emember why. Claimant denied that she continued to 
have back problems from October 1980 to January 1981. She 
expressed her belief that she "needed help to get those muscles 
loose to do the job she was hired to do." 

Claimant explained that in the summer of 1982 she received 
long term disability payments of $349.44 per month. These 
amounts were paid from July 21, 1982 through October 25, 1982. 
She then received $50 pee month benefits after her work return. 
Claimant further acknowledged that she received disability 
benefits of $401.35 per month when off 1n May 1983 and that 
these continued until the work return on October 5, 1983. on 
redire ; t examina tion, it was established that there is a ninety 
day waiting period before lony term disability payments are made. 
Claimant indicated that the women's reformatory is Iowa's only 
known minimum security facility. On recross-examination, 
claimant agreed that she has been employed at the women's 
reformatory for approximately three months and she does not 
intend to leave that position. 

Ronald Eugene Beasley was called as a witness by defendants. 
Mr. Beasley stated that he is a supervisor at the women's 
reformatory and has been employed there for one and one-half 
year s. He stated that he has been claimant's supervisor for 
approximately two weeks. He reported the claimant's Job title 
is correctional officer and as such she earns $622.40 biweeklJ. 
H~ indicated that there are 26 pay periocs during each year. 

Claimant's exhibit l is a handwritten medical report of John 
R. Walker, M. O. Defendants obJected to the exhibit on the 
grounds that they did not receive notice of service of the 
exhibit. Defendants' obJection 1s sustained. Claimant's 
exhi~it 2 is a packet of medical reports regarding claimant. 
The packet includes letters of transmittal from claimant's 
attorney to defendants' attorney regarding the February 8, 1984 
m~ical report of Or. Walker; the January 10, 198 3 medical 
report of or. Walker; the July 27, 1983 medical report of or. Walker 
and the July 7, 1983 medical report of Dr. Walker. Defendants 
objected to the exh 1b1t on the grounds they had not received 
notice of service of same. Claimant responded that per claimant's 
request for continuance, two of or. Walker's reports were given 
to defendants. A prehearing order A of this agency filed March 
24, 1983 states that medical reports are to be received and 
exchanged by May 6, 1983. A primary purpose of Rule 500-4.17 is 
to permit the opposing party the right to cross-examine witnesses 
concerning medical information. Insofar as defendants were not 
served with copies of medical reports, there 1s no evidence that 
tne eight to cross-examine has been preserved 1n regard to such 
reports. However, the aforementioned letters of transmittal 
Indicate those reports which defendants have actually received. 
Defendants could hav~ preserved the1c right to cross-~xamine 
concerning the received reports. Those reports shall be part of 
the evidence in this ~attec. 

Defendants' objection is sustained a5 to all other doctors' 
and practitioners' reports cont,uned in claimant's exhibit 2. 

The January 10, !983 report of De. Walker states the following 
hist.Jcy: 

The above captioned 22 year old ~emale, first 
experienced a ho~e 1nJucy which consisted of a low 
back pain and strain after she had bent over 
clean1ng her own stove in her own Kitchen. When 
she stood up she experienced pain and difficulty 
moving around and some severe low back pain. She 
(sic) l~id down briefly and then went to .1ocK at 
the Iowa Veterans qome and was sent home because of 

the pain. On November 25th she was hospital ized in 
Mar shalltown by or. Axel Lund for bed rest, heat 
and therapy and discharged on December 5th, im
proved, but not completely well. On December 12th 
she was driving when she again developed some 
severe low back pain that radiated down her right 
leg posteriorly and laterally to the knee wit h 
numbness in her right foot. She was off work 
December 23, 1980 until Januar1 1, 1981 and saw Dr. 
Lund again who referred her to the Mc Farland 
Clinic in Ames, Iowa. She was seen there by Dr. 
Brodersen who I believe is an orthopedic surgeon at 
this clinic. She continued to have low back pain 
but got along fairly well. On August 5, 1981 while 
working at the Iowa Veterans Home, she was assisting 
a patient up while someone went to get help and 
immed iately noted sever e low back pain. She did 
finish the last hour of her shift but had pain. 
The pat i ent wa s doing fairly well but sti ll had 
problems. The following morn i ng the patient was 
~dmitted to the hospital by or. Lund with the same 
symptoms as before. She was admitted for bed rest, 
heat and therapy again but did not have any traction. 
She was discharged on August 11, 1981 but did not 
do well at home. On the 17th of August she developed 
very severe pain with muscle spasms and was re
admitted for another ten days. She did improve and 
was able to return to work on October 8, 1981. Hee 
employees tried to put her on a unit which required 
less lifting, however, on March 14, 1982 again, 
while assisting a patient on transfer, the patient 
again began to fall and she had immediate severe 
back pain again. She was admitted to the Marshalltown 
Hospital by Dr. Lund on March 15, 1982 and on the 
31st of March, 1982, she was refereed to St. ~ary's 
Hosp ital in Rochester, Minnesota. There sne was 
told that she could do no more lifting and to do 
daily Isometric exercises and discharged on April 
), 1982. She has not returned to nursing since 
·his time. 

The report notes that views of the lumbar spine were taken 
and tnat these reveal a completely sacralized fifth lumbar 
vertebra, stated to be actually a transitional vertebra. The 
report further s t a te s that it appears clai~ant has only four 
lumba r vertebrae rather than the usual fi•1e, ".living evidence oi 
congenital anomaly. The ~isc space between LS and the sacr~m is 
described as rudimentary and thin. The report further states 
that the pars space interarticulacis is thin at LS on both the 
riJht and left and there ap,ears to be a slight increase in 
••'lProsi,; in ~he region of the right sacroiliac Joint. 

The report further notes that physical examination revealed 
that claimant was tender with a positive instability sign at L4 
and LS and LS and Sl. It notes that her right sacroiliac joint 
was extr?mely t~nder and that most stra~ght leg raising tests 
and pelvic torsion tests produced pain 1n the right sacroiliac 
joint. It notes that claimant has about 30 degrees of docsiflexion 
and can come only within fourteen inches of touching her fingers 
to her toes . It reports that bending forward, flex1on and 
extension ace painful for claimant. It also notes tha~ claimant 
has ten d~grees of ~ainful extension and five degrees of painful 
side bending from right to left and from left to right and that 
pelvic torsion is restricted and uncomfortable. The report 
recites the following opinion: 

OPINION: This patient is suffering from two 
pr oblems, and possibly even three. The first 
problem is the chronic, painful, sacroiliac sprain 
on the right, superimposed upon a congenitally 
anomalous area, consisting of a zacralization of 
the 5th lumbar vertebra. This may very.well be 
producing some of her leg pain and radiation of 
pain in to the right lower extremity. Secondly; 
she has a sprain in the L-4, L-5 region with 
instability. Thirdly; it is very possible that she 
does have a herniated lumbar disc with sciatica on 
the right side as well as the so called telalgic 
type of radiation of pain that would occur from the 
sacroiliac affectation or problem on the right. 

The July 7, 1983 report of Dr . Walker states that on May 27, 
1983 claimant underwent a Smith-Peterson 1ntecacticular acthrodesis 
on the right because of chronic, painful, sacroiliac, post-traumic 
problem. He reports that claimant got along very nicely until 
~bout_a week or two postoperatively when she noticed a stinging 
pain in the right sacroiliac region. This was characterized as 
some type of muscle oc ~oft tissue proolem. 

The July 27, 1983 report of Dr. WalKer states that cla imant 
was seen in the office today and she "has a beautiful fJsion.• 
The report notes that claimant t urned over in bed and pulled 
;ome muscles loose but has not displaced the graft and is doing 
well. The February 8, 1984 report of Or. Walker notes that 
claimant_is doing fairly well and opines that she has a permanent 
pa rtial impairment of twelve percent of the body as a whole. 

Cla1mant's exhibit 3 is certain medical statements relative 
to claimant. Defendants ObJected to the exhibit on the grounds 
of lack of foundation and relevancy. It 1s noted that claimant 
has not specifically pled the issue of entitlement to payment of 
inedical costs under section 95.27. Howe·,ec, plead1n3 before J15 
this agency is not an exercise 1n cig1d formality. ~efendants 'I 
nad knowledge that claimant was seeJ<.1ng medical treat..:ient and 



certainly that she was incurring medical costs. Claimant, at 
hearing, testified that she underwent surgery at Scho1tz Memorial 
eospital under the care of or. walker. Insotar as the medical 
costs evidenced 1n the exhibits are related to care by Dr. walker 
or to claimant's surgical treatment at Scho1tz, those statements 
of costs are admitted into evidence. Admitted are: A statement 
of Orthopaedic Specialists dated January 10, 1983 1n the amount 
of $180: a statement or Orthopaedic Spec1a!ists dated Januar1 10, 1983 in the amount of $60; a statement of Clinical Radio ogists, 
P.C., dated Kay 17, 1983 in the amount of Sl45; a statement of 
Orthopaedic Specialists in the amount of Sl,966; a statement of 
Schoitz Memorial Hospital 1n the amount of $10,844. 55: and a 
statement of Waterloo Anesthesia Group, P.C., in the amo~nt of 
$338. Also included in the exhibits are a number of Blue 
Cross-Blue Shield explanation of health care benefit for,s. It 
is impossible to determine from these which of the charges 
evidenced relate to claimant's surgery and other medical treat
ment. Therefore, defendants' objection as to lack of foundation 
is sustained regarding these. It is noted that the medical bi.11 
would be the best evidence of any charges incurred and recorded 
on the explanation of health care benefits. 

APPLICABLE LAW ANO ANALYSIS 

We may consider the issues presented 1n both files simultaneously 
since they ace substantially similar. Our first concern is 
whether claimant's current disability is causally related to 
either of her inJuries. 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJur1es of August 5, 1981 and March 14, 
1982 are causally related to the disability on which she now 
bases her claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 
867 (1965) . Lindahl v. L. o. Bo~gs, 236 Iowa 296, 18 N.W.2d 607 
(1945 ). A poss161!1ty 1s insu f f1c1ent: a probab1l1ty ls necessary. 
Burt v . John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with 311 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa 691, 73 N.W.2d 732. The opinion o f experts need 
notbe couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W . 2d 903 (Iowa 197 4). However, 
the expert opinion may be accepted or reJected, in whole or in 
part, by the trier of fact. Id. at 907. Further, the weight to 
be given to such an opinion is for the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surround1n1 circumstances. Bod1sh, 257 Iowa 
516, 133 N.W.2d 867. Se~ also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

The requisite causal connec~ion between claimant ' s work 
injuries and her current disabilities is not found. The ceco r~ 
contains ample evidence demonstrating claimant experienced 
severe back problems of a nonwork nature at least nine months 
before her August 5, 1981 injury. Indeed, claiman t was hospitalized 
foe almost a month following a back injury 1n hec home in 
November 1980. This supports the conclusion that claimant's 
severe back problem preexisted her August and March work incidents. 
Furthermore, the medical evidence presented does not causally 
relate claimant's back problem to her work. In Dr . Walker' s 
January 10, 1983 report, he opines that claimant's physical 
problems result from a chronic, painful sacroiliac sprain on the 
eight, superimposed upon a congenital sacralization of the fifth 
lumbar vertebra: and from a sprain in the L-4,L5 region with 
instability; and from a possible herniated lumbar disc. Claimant's 
disc herniation was confirmed and surgery was performed May 27, 
1983. Certainly, claimant's congenital problem is not work 
related . The record does not establish that her disc herniation 
resulted from either of her work 1nc1dents. It is as likely 
this condition resulted from hec earlier at-home stove incident. 
Indeed, the fact that claimant only experienced problems at work 
following that incident suggests her recurrent problems stern 
from that accident and not from either work incident. Claimant ' s 
work incidents did aggravate the symptoms of her preexisting 
conditions, however. She, therefore, was entitled to temporary 
total disability benefits during the time when she was actually 
unable to work as a result of those aggravations. The filings 
with this agency reflect that claimant has been paid such 
benefits. · 

Because claimant has not established a causal relationship 
between her work incidents and any current disaoility, the issue 
of permanent partial disability benefit entitlement need not be 
addressed. It is noted, however, that even had claimant shown 
the requisite causal relationship, she has demonstrated no loss 
of earnings as a result of her work 1nc1dents. Claimant 's 
employer has promoted her t~ice since her work incidents. Each 
Job transfer has resulted in higher hourly and annual wages and 
has decreased the level of demanding physical labor 1n which 
claimant must engage. A pec,nanent partial disability rating of 
t welve percent of the body as a whole is in record. Claimant, 
herself, characterizes her back pain as infrequent when compared 
to the pain she had before surgery and as related to weather 
changes , however. This suggests that her continuing physical 
proble~s ace not great and do not unduly restrict her in performing 
her current work duties. 

FINDINGS OF FACT 

~HEREFORE, IT IS FOUND: 

Claimant has a congenital sacralization of the fifth lumbar 

vertebra. 

Cl aimant injured her back at home 10 Nove~ber 1980. 

Claimant temporarily aggravated her back condition in work 
incidents on August 5, 1981 and March 14, 1982. 

ClaL~an t received temporary to tal disability benefits during 
the time she was unable to work following those incidents. 

Claimant under went an interarticular athcodesis on May 27, 
1983. 

Tbe disc herniation treated by this procedure was as likely 
related to claimant's earlier at-home incident as to claimant's 
later work incidents. 

Claimant's continuing physical problems ace not of a serious 
nature consisting only of mild back pain related to weather 
changes. 

Cl aimant has recei•1ed two work promotions resulting in a 
greater salary and less ~hysical demands than those upon her at 
the time of her work incidents. 

CONCLUSIONS OF LAW 

THEREFORE , IT IS CONCLUDED: 

Claimant has not established a causal relationship between 
her work incidents of August S, 1981 and Maren 14, 1982 and ar7 
disability. 

Claimant is not entitled to permanent partial disab1l1ty 
benefits as a result of her work incidents. 

ORDER 

THEREFORE, IT IS ORDERED: 

Cl aimant take nothing further from these proceedings. 

Defendants pay costs of this action pursuant to Industrial 
Commissioner rule 500- 4. 33. 

Signed and filed this ~ day of December, l 84. 

11!\LLESER 
DUS TRIAL co:l'l I ss I ONER 

BEFORE TH£ IOWA INDUSTRIAL COMMISSIONER 

CLIFFORD OVERTON, 

Cla irnant, 

vs . 

OSCAR MAYER FOODS CORPORATION, 

Employer, 
Self-Insured, 
Defendant. 

INTRODUCTION 

File No. 724424 

A R B I T R A T I O N 

OECISI£_N 

This matter came on for hear ing at the Scott County Courthouse, 
in Davenport, Iowa, on February 16, 1984, at which ti~e the 
record was closed. 

A review of the commissioner's file reveals that an employers 
first report of injury wa s filed on February 28, 1983. The 
reco rd consists of the testimony of the claimant; the deposit ions 
of Hyman J. Hirshfield, M.o. , and Irwin T, Barnett, M.O.: 
claimant's exhibits 1 through 7; and defendant's exhibits A 
through £. 

ISSUES 

The issues for determ1nat1on ace: 

1) Whether claimant sustained an injury arising oot of and 
in the course of employment; 

2 Whether there is a c1usal connection between the alleged 
inJury and the disability; and 

3 The nature and extent of disability. 

STATEMENT OF THE EVIDENCE 

Claimant, married and the father of one child, was 53 ye~rs 
old at the time of hearing. He had worked for Oscar Mayer since 
April 1, 1968. Claimant testified that 1n November 1981 he had 

416 a job as a cleanup person. He was under restrictions at the 
time, being confined to a weight of less than 25 pounds and was 
instructed to engage 1n no twisting or bending. In December 
1981 and January 1982 the )Ob consisted of handing out cleanup 
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supplies. Ris duties required him to bend down to get soap out 
of a barrel about six times an hour. He was also required to 
count dirty cleaning rags and was required to drag a 200 pound 
drum of bleach onto a stand. A certain amount of bending to the 
floor and standing on a cement floor was required. 

Claimant testified that on January S, 1982 he told his 
supervisor that the bending was making his back feel worse. The 
claimant testified that he also told the foreman again on 
January 8, 1982. On January 9, 1982 claimant contacted his 
family physician, Gerald J. Cooper, o . O. Claimant testified 
that the nature of his employment was not discussed at that time. 
Claimant next testified that he saw Hyman J. Hirshfield, M.O., a 
Chicago internist, on April 7, 1983. (Dr . Hirshfield's opinion 
will be discussed in more detail at a later point in this 
decision.) 

Claimant also saw Richard L. Kreiter, M. O., a Davenport 
orthopedist. Claimant testified that he no longer can bend or 
walk a great distance. He testified that his wife has to assist 
him in dressing. His wife must help him dry off after bathing. 
He feels that he can only do a pcrtion oft.be lawn when it needs 
mowed. Be takes aspirin and Darvon occasionally . He testified 
that the pain in his low back radiates primarily into the left 
leg to his foot. Be indicates that the sensation is much like 
that felt after a bee sting. Claimant testified that he did not 
go to the company nurse immediately following the inJury because 
the company nurse was not in and the medical facility was closed. 
He also testified that he has left shoulder and neck pain. 

On cross- examination, claimant testified that he had had 
prior injuries. He first went on light duty in 1977. In 
September 1972 claimant recalled that he hurt his back while 
lifting heavy barrels of meat. Claimant complained to the 
supervisors in the area and was "laid off." He received sick 
leave and unemployment. 

Claimant complained to Dr. Cooper in 1968 of back pain, 
although his recollection would indicate that this may have been 
in 1972. Claimant stated that since 1972 he had been under 
restriction (a weight limit) for some period of time. Claimant 
testified that from 1974 to 1976 he had some back pain on about 
an annual basis. From 1976 on he was placed on permanent light 
duty by or . Cooper. !n 1977 he was placed on a 25 pour.d weight 
restriction with instructions not to twist or bend. After 1977, 
claimant testified that he continued to have problems with his 
back. Claimant testified that he missed work in February 1980, 
in March 1980 and in April 1980, and Dr. Cooper was his treating 
physician at that time. 

Before claimant was employed at Oscar Mayer, he was employed 
as a gen~ral farmhand. Be testified that he did not hav• back 
problems and had treated with Dr. Cooper at any and all times 
when back problems would occur. Claimant did not personally 
give written notice of the injury, but conceded that Dr. Cooper 
may have given the required notice. Claimant testified that he 
had a further examination by or. Hirshfi~ld in October 1983. 

Claimant's first examination, however, was by Dr. Cooper. 
Reports submitted by Dr. Collins are primarily in a form for 
illness and accident disability. None of these reports show an 
occupational injury . The diagnosis is uniform in stating that 
claimant sustain a low back strain with probable degenerative 
disc disease with low back pain. Osteoarthritis, mild of the 
lumbosacral spine was the diagnosis given. Dr. Carter examined 
claimant and found him to have no distress. Claimant's gait was 
stable and he walked on his heels and toes without difficulty. 
Claimant was able to squat and rise from a sqJatting position 
without evidence of weakness. Claimant could flex forward to 90 
degrees and nearly touch his fingertips to the floor in front of 
him . Be had about 75 percent lateral bending and rotation and 
there was no paraspinous spasm. His straight leg raising was 
negative, but he showed tight hamstrings. Claimant's strength 
was good, knee and ankle jerks were intact, sensation was 
intact, and circulation was intact. A review of x-rays of the 
lumbosacral spine showed narrowing of the LS-Sl disc base with 
some degenerative changes not of a great degree. Dr. Carter 
diagnosed claimant's condition as a degenerative LS-Sl disc 
disease with mild osteoarthritis of the lumbosacral spine. 

Or. Cooper opined that he believed that the prognosis for 
improve~ent of claimant's condition was very poor. He made the 
statement that repeated bending and twisting would aggravate the 
neck and back pain if it were due to degenerative disc disease 
or osteoarthritis. He stated that either one of these conditions 
could cause a recurrent back pain. 

Claimant was examined by J. H. su~cerbruch, M.D., on March 
4, 1983. Dr. Sunderbruch could find no positive signs of 
pathology. He did not feel.that claimant was disabled within 
the meaning of the occupational health policy. Or. Sunderbruch 
felt that claimant could do sit-down jobs. 

also diagnosed osteophytic spurring of the cervical spine. 
Additionally, he diagnosed bilateral lumbosacral strain with 
sciatic radiation on each side. He noted left radiculopathy, 
hern1ated disc syndrome of the lumbar area, osteophytic spurring 
of the lumbar spine. He concluded that claimant sustained a 
recurrent injury to the neck and lower back superimposed upon 
previous injury, accounting for his permanent partial disability 
of 40 percent of each leg and permanent partial disability of 
ten percent of the left forearm. Be stated that claimant was 
precluded from performing most industrial funct1ons. 

Another examination was conducted by Dr. Hirshfield on 
November 7, 1983. or. Hirshfield concluded at that time that 
claimant had reached a state of permanency with respect to 
healing and that the estimate of permanent partial impairment 
was the same as previously mentioned. 

Dr. Hirshfield said there should not be a significant 
difference between an examination conducted by him and another 
physician on the same given day. (The leg examination by Dr. Barnett 
on the same day tended to be somewhat in variance with Rirshfield's 
evaluation.) or. Birshfield felt that claimant had aggravated 
his preexisting condition (page 21). 

Claimant was examined by Irwin T. Barnett, M.D. or. Barnett's 
examination revealed that claimant had 50 percent forward 
flexion, ten percent backward flexion and fifteen degrees left 
and right lateral flexion. The Ely sign was slightly positive 
bilaterally. The Gaenslen sign was positive bilaterallf. The 
Paber sign was negative bilaterally. Straight leg raising was 
performed to 70 degrees on the right and to 55 degrees on the 
left. The Lasegue sign was slightly positive on the right and 
postive on the left. The achilles and patella reflexes were 
hyperactive bilaterally. Flexion motions of the cervical spine 
were 40 degrees forward and 30 degrees backward . Left lateral 
flexion was 30 degrees and right lateral flexion was 20 degrees. 
Rotation of the right was restricted 40 degrees and the left ten 
degrees from normal. X-rays taken at that time showed considerable 
arthritic change and a fuse spur of formations. There was some• 
flattening of the third, fourth and fifth cervical disc spaces 
with localized spur formations and contractions of the nural 
canal. Interior calcification was seen at the lower margin of 
the sixth cervical vertebra. X-rays of the cervical spine also 
showed an irregularity involving the rib on the first s1de close 
to the spinal attachment. X-rays of the lumbar spine showed no 
bony pathology. There was narrowing of the fifth lumbar interspace . 
Spur formations and arthritic changes were seen in the lower 
lumbar spine. or. Barnett reached the diagnoses of (1) residuals 
of a low back injury with bilateral sciatic nerve root irritation; 
12) narowing of the fifth lumbar disc space; (3) residuals of an 
injury to the cervical spine with cervical nerve root irritation; 
(~) cervical spinal arthritis; (5) flattening of the third, 

fourth and fifth cervical disc spaces with an irregularity 
1nvolving the first rib on the right side possibly secondary to 
chip fracture; and (6) arthrit1s of the lumbar spine. Or. Barnett 
indicated that it was probable that claimant aggravated a 
preexisting cervical spinal arthritis and disc abnormality as 
well as the lumbar spine arthritis and disc abnormalities. He 
noted that the claimant had a straight leg raisin~ test on the 
right positive at 70 degrees and 55 degrees positive on the left. 
Lasegue sign was slightly pos1tive on the r1ght and positive on 
the left indicating nerve root irritation in both the lower 
extremities. Both achillies and patella reflexes were hyperactive 
bilaterally. He thought that this was secondary to nerve root 
irritation due to disc pathology. Dr. Barnett thought that 
claimant had a loss of use of SO percent of the left l~wer 
extremity, 30 percent of the right lower extremity and 45 
percent of the left upper extremity. 

Or. Barnett testified in his deposition that claimant did 
not report any orior back condition which was disabling. He 
then testified as follows: 

A. This could have been a direct result of the 
accident. 

Q. Isn't it equally possible that it could have 
b~en a pre-existed event of January of '82? 

A. Anything is possible. You're asking me possibilities. 
! would say without looking at prior X-rays, it 
would be difficult to really ascertain, but I would 
say that calcification areas such as this usually 
are the result of traumatic incident, and with the 
history of trauma to the man's neck, I would say 
the probability of the calcification as a result of 
his work related in° ury is more prevelent than 
being pre-existent to his accident. 

APPLICABLE LAW 

Sections 85.3 and 85.20, Code of Iowa, confer jurisd1ction 
upon this agency in workers' compensation cases. l Dr. Hirshfield exam1ned claimant on April 7, 1983. or. Hirshfield 

noted that the claimant was able to flex forward to SO degrees Claimant has the burden of proving by a preponderance of the 
evidence that he received an inJury on January 5, 1982 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

and extend backwards 15 degrees. Straight leg raising from a 
supine position was 50 degrees on each side. X-rays of the 

I 
cervical spine showed osteophytic spurring of C3, C4, CS and C6 
with bridging anteriorally between CS and C6 and between C4 and 

I 
CS. X-rays of the lumbar spine showed osteophytic spurring at 

, Ll, L2, L3 and LS. There was narrowing of the lumbosacral disc 

' I 
j 

space . Or. Rirshfield diagnosed claimant's condition as a 
strained injury of the left cervical trapezius muscles with 
associated myositus and impairment of motility of the neck. He 

The supreme court of Iowa in Alm~uist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, J (1934), discussed the 
definition of personal inJury in workers' compensation cases as 
follows: 
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While a personal injury does not include an occupational 
disease under the Workmen's Compensation Act, yet 
an injury to the health may be a personal injury. 
[Ci t ations omitted . ) Likewise a personal injury 
include s a disease resulting from an inJury .•. • The 
result of changes in the human body incident to the 
general processes of natur e do not amount to a 
personal injur y. This must follow, even though 
such na tur al change may come about because the life 
has been devoted to labor and hard work. Such 
r?sult of those natural changes does not constitute 
a per sona l i n jury even though the same brings about 
impairment o f health or the total or partial 
incapacity of the functions of the human body. 

A personal injury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment o f health, or a disease, not 
excluded by the act, which comes about, not through 
the natur al build ing up and tea r ing down of the 
human body, but because of a traumatic or other 
hurt or damage to the health o r body of an employee. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extr aneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a part or all of the body. 

ANALYSIS 

Based on the foregoing principles, 1t is found that claimant 
has failed to establish his claim by a requisite preponderance 
of the evidence. Although two doctors who testified in this 
case were able to give the necessary causal connection to fir.d 
in claimant's favor, it is interesting to note that claimant's 
original treating physician, or. Cooper, did not appear to make 
any statement with regard to causal connection. Although not 
determinative of the issue in full, the consistent attribution 
to nonoccupational sources by Or. Cooper was most enlightening. 
or. Cooper saw claimant a number of times and perhaps was in the 
best spot to ascer tain whether the injury was directly related 
to employment or that claimant's previous preexisting condition 
was significantly activated there~y . Although claimant's 
condition of dege nerative disc disease can be disasterous, the 
measure of damages is not sufficient in and of itself to dictate 
an award in claimant's favor. In all cases, claimant must prove 
that the condition was caused by or aggravated significantly be 
employment. This, claimant has not done. Therefore, claimant 

must not and will not prevail. 

FINDINGS OF FACT 

1, Claimant was employed by defendant employer on January 
s, 1982, 

2. Claimant alleged that he sustained an inJury on January 
5, 1982 of which injury was work related. 

3. Claim3nt has failed to prove by a preponderance of the 
evidence that a work-related activity caused an inJury. 

4, Claimant failed to prove by a preponderance of the 
evidence that a work-related activity aggravated his preexisting 
condition. 

CONCLUSIONS OF LAW 

1. This agency has jurisdiction of the parties in the 
subject matter. 

2. It will be ordered that claimant take nothing from these 
proceedings. 

ORDER 

IT IS TBEREFORE ORDERED that claimant take nothing f r om 
these proceedings. 

Costs of this proceeding are taxed 

Signed and filed ::his 2 7 ~ day of 

to defendant. 

November, 1984. 
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INTRODUCTION 
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This is a proceeding in arbitration brought by Donald J. Pelzer 
against Lev-ine's, employer, and Iowa Kemper Insurance Company, 
insurance car rier. The petition filed herein characterizes the 
proceeding as one in revie w-reopening but there is no prior 
decision, memorandum of agreement or agreement for settlement 
and it is properly considered as a proceeding in arbitrati~n. 
Claimant alleges that he sustained a compensable inJury on 
Januucy 13, 1983 by twisting nis knee while alighting from a 
ladder. 

The hearing commenced at the Pottaw3 ttamie county Courthouse 
1n Council Bluffs, Iowa on August 31, 1984. The case was fully 
submitted upon conclusion of the hearing. 

The record in the proceeding consists of ::he testimonies of 
Donald J. Pelzer, Har?ld E. Hanson, Dennis Pelzer, Barbara 
Carolyn Pelzer, Sam Levine and Darrin Cook. Exhibits 1 through 
16 were also received into evidence. 

ISSliES 

The issues presented by the parties are: whether claimant 
sustained an injury which arose out of and in the course of his 
employment; whether there is a causal relationship between the 
alleged injury and any disability which claimant sustained; a 
determination of the nature and extent of any disability which 
1s re lated to the alleged inJury; and a determination of claimant's 
-n:1tlemer. t t o benefits available unoec section 85 ?7 of t~e 
Code of Iowa, particularly as to whether or not claimant's 
medical expenses were related to the alleged injury. Defendants 
raise the defense of lack of authorization. Claimant's counsel 
expressly stated that there is no allegation that claimant's 
injury extends into the body as a whole. 

It was stipulated by the parties that in the even t of an 
award claimant's rate of compensation is Sl91.78 per week; that 
the amount charged for the medical services rendered to claimant 
is fair and reasonable; that to date claimant has been paid 
~ompensation in the amount of $4,219.16 with the last pay'Tllent 
h1ving been paid on July 7, 1983 and that cl3imant has received 
compensation for mileage in the amount of S62.40 paid on April 
2 5, 19 8 3 and S 9 3 . 6 O pa id on April 2 8, 19 8 3. 

Defendants obJected to the opinion of James Dinsmore, M.D., 
concerning claimant's disability as appears 1n exhibit 9 at pase 
19, line 7 and on page 48 at lines 19 through 23 on the ground 
that he fails to use the American ~edical Assoc iat ion Guides to 
Evaluation of Permanent Impairment. Industrial commissioner 
Rule 500-2. 4 recognizes the AMA Guides as a guide for determining 
permanent partial disabilities but the rule expressly states: 
"Nothing in this rule shall be construed to prevent the presentations 
of other medical opinion or guides for the purpose of establishing 
that the degree of permanent impairment to which the claimant 
would be entitled would be more or less than the entitlement 
indicated in the AMA Guides.• Defendants' obJection is overruled. 

REVIEW OF THE EVIDENCE 

Donald J. Pelzer testified that he presently resides at 
Cl inton, Arkansas, and that un til April 1, 1984 ne had resided 
at Griswold, Iowa. His wife is Barbara Pelzer. 

Claiman t testified that he is presently emplo~·ed at All Area 
Automo tive 1n Cl in ton, Arkansas, ,.ohere he co:11menced e::iployment 
... n May 31, 1984. Claimant stated that ne had ·,.ooCJted at Levine's 
for 12 years as the parts manager. He stated that ~is ~~ployment 
,.oas terminated when he le f t due to an inJury to nis left <nPe. 

Cl aimant testified that prior to Januar y 17, 1983 his healtn 
was gooo. He denied any particular probl ~m. He $tated tnat he 
had a broken left femur in 1~56 which ached in wet, cold weatnec 
but generally caused no other proolem. He stated that his left 
knee would sometimes become swollen and pain f ul. 

Cl aimant testified that on January 17, 1983 he ,.oas at -t0rk 
getting a part from the top shelf using a ,.oooden step ladder. 
He stated that as he climbed down and turned to ta~e the part to 8 the counter, he twisted h is left ~nee and icmerilately experienced 41 
excruciating pain. He stated that the <nee buc~led but that ~e 
caught hllllself from falling with n1s r1gnt lt:9. He denied 
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having any s imilar pain on previous occasions. 

Cl a imant testified that he reported the incident to Sam 
Lev ine and Ruth Watters, the bookkeeper. He stated that the 
acc id ent happened at approx ima tely 8:30 to 9:00 a.m. and that he 
went bac k to wor k . He stated that he called B. J. England, H.D., 
reported wha t had happened and was referred to Ja~es Dinsmor~, 
H. O. 

Claimant testified that he was examined by Dr. Dinsmore on 
January 19, 1983 and tha t or. Dinsmore performed arthroscopic 
surgery on his knee at Hethodist Hospital in Omaha, Nebraska on 
February 2, 1983 . - Cla i mant stated that on approximately January 
20, 1983 he discussed the first surgery with his employers, 
Horris and Sam Levine, and that Sam stated,. "Do what you have to 
do." Re agreed t hat he had not talked to a representative of 
the insur ance car rier pr ior to that first surgery. 

Claiman t t e s t ified that following the arthroscopic surgery 
his knee cont inued to swell ex tensively if he engagtJ in much 
standing . Re related that o r . Dinsmore administered a steroid 
inJect i on which helped b r iefly but that the pain and swelling 
returned in t wo or three uays. 

Claimant testified that he reentered Methodist Hospital on 
March 15, 1984 and underwent an osteotomy on March 16, 198 4 . 
Cl3imant related that follo wing the surgery he was treated with 
a walking c a st which was removed the last week of Hay. He 

·~tated that Dr . Dinsmore rel eased him to per form light work on 
the last wee k of July, 1983. He described the restrictions as 
to involve no car r ying or lif t ing and t hat he essentially 
perfo rm paper work. Claiman t testified that prior to the time 
the osteot omy was performed, his brother, the Levine shop 
foreman, advised him that Sam Levine had said that he need not 
return to work . Claimant testified that he did not work after 
the inJury until he obtained his present job in Arkansas. 
Claimant stated that he fractured his tib1a this past spring 
while loading a safe to move to Arkansas. 

Claimant t es t ified that the distance from his home in Iowa 
to the pl aces in Omaha, Nebraska where he received medical 
treatment was 65 miles and that he made 11 such trips. Claimant 
testified that or. England had previously treated his knee us i ng 
a wr ap and Oxylid, a deflammito r y medi~ation. He stated that he 
saw Dr . England on January 3, 1983 with a chest cold. He was 
examined , rece ived medication and did not go to work on January 
3 or 4, 1983. Claimant stated that he advised Dr . England at 
that visi t t ha t his knee had started bothering him over the 
wee kend and that he was ta king OxyliJ for it. Claimant stated 
that the pain he experienced on January 3, 1983 was nothing like 
the pain of January 17, 1983. Claimant denied slipping and 
fallin9 while off work during the Christmas holidays. ~e s~at~d 

that Darrin Cook was formerly his assistant at Levine's but that 
Cook now ho l ds claimant's former position. He stated that Cook 
was not present when he came off the ladder and injured his kne~. 
He sta ted that he advised Cook that he hurt his kn~e coming off 
the ladder and to l d Cook that if Sam Levine asked what had 
happened that such was what to tell him. Claimant denied that 
the other conversations related by Cook in exhibit 14 had ever 
occurred. 

Claimant ac knowledged that Richard Jacobson, another Levine 
empl~yee, stated that claimant's knee was bad when he returned 
to work on Januar y 5, but claimant denied such and stated that 
his knee was normal at that time. 

Claimant agreed that he exhibited a limp from time to time 
over the years and s t ated that he did not recall showing his 
knee to Jacobson and Cook when he returned to worx following the 
Christmas holidays. He denied having his leg positioned up on a 
desk at work a great deal of the time. He agreed that he 
probabl y had a limp on his return to work after the Christmas 
holidays. 

Claimant s t ated that he had crepitation over the years, took 
Oxylid since a bac k injury in 1971 and did not dispute that he 
had preex isting degeneration in his knee. He agreed that he had 
experienced probl ems with both knees over the years. 

Claimant denied telling Cook that he was going to injure 
himself prior to the time it happened and admitted that shop 
rumors had spread that another employee had rece1ved a settlement 
from workers' compensation. He could not explain why Jacobson 
would say that he told him that he had slipped and fallen on ice 
over the Christmas holidays. 

Harold E. Hanson testified that he operates a grain elevator 
at Griswold, Iowa, and that claimant is hi~ son-in-law. He 
stated that on January 15 and 16, 1983 claimant helped him ~ove 
into a new home. He stated that in doing so claimant moved 
beds, a stove, a TV and other household items and went up and 
down stairs without making co~plaints of discomfort. He stated 
that he has known claimant since claimant was a boy and agreed 
that claimant exhibited limping and had recurring problems with 
his left leg. Be stated that he did not know if claimant raised 
his knee when sitting as he did not pay much attention but 
stated, "I suppose maybe he did." 

Dennis Pelzer testified that he is presently employed at All 
Area Automotive in Clinton, Arkansas, and that he had former!, 
worked at Levine's until he resigned 1n July, 1983. He acknowledged 
that claimant had prior problems in botn knees but denied 
telling Cook or Jacobson that claimant had fallen on ice over 
the Christmas holidays. He stated that when claimant returned 

to work on January 5 he did his job without any apparent prob'?ms. 

Barbara Carolyn Pelzer testified that claimant phoned her 
and reported being hurt at work. She denied that claimant had 
fallen or hurt his knee over the Christmas holidays and stated 
that he had bowled on New Year's Eve. She related discuss i ng 
the injur y with Sam Levine one day after work and that Sam told 
claiman t to g e t his knee ta ken care of. She stated that Sam 
t old him that he knew what it was like to go through life with a 
bad leg. 

Sam Lev ine testified that he operates a Chrysler Plymouth 
deal e r ship in Atlantic, Iowa, which has eight or nine employees. 
He stated that claimant had worked there for 11 or 12 years. He 
s t ated tha t the decision to terminate claimant ' s empl oyment had 
been made prior to the t ime of the alleged injury and that t~e 
reason for the discharge was the poor economy and that claimant 
was the most highly paid in t he parts department. 

Levine testified that 
times concerning his left 
stated that claimant t ook 
for his knee on occas i on. 
claimant would habitually 

claimant had complained a good many 
knee and wal ked with a limp. He 
time off f r om wo rk to go to the doctor 

He stated that when sitting at a desk 
elev a te and rub his knee. 

Levine test ified he i s inte rested in the welfare of his 
employees but did not recal l that the injury was reported to him 
on January 17. He stated that he got his information from Ruth 
Watters . He stated that the conversation of which claimant's 
spouse testified could have taken place but that he did not 
recall it. He stated that he was a ware claimant was seeing a 
doctor in Omaha, but that he gave no permission for the second 
surgery as the insur ance carrier handled the matter. He stated 
that the carrier never in t erviewed anyone in the shop until 
June, 1984 and that Cook and Jacobson did not know that a 
workers ' compensation action was pending until the time their 
depositions were taken. 

Levine stated that he had no policy on which doctor an . 
inJured employee should see and that the employee selects his 
own physician. 

Darrin Cook testified that he is 21 years old and began 
employment at Levine's on November 2, 1982 as claimant's assistant 
in the parts room. Cook testified that January 3, 1983 was a 
Monday and that an ice storm had occurred on the preceding 
Sunday. He stated that claimant generally came to work with his 
brother, Dennis, but that on January 1, claimant was not there 
and Cook stated that claimant's brother told him that claimant 
had fallen on the ice and hurt his knee. Cook stated that when 
claimant returned on January 5, he was limping more than he had 
previously and that claiman t pulled up his pant leg and showed 

his knee which was swollen and starting to turn black and blue. 
Cook stated that later in the day claimant told him and others 
that he had slipped on ice and fallen . 

Cook t 7stified that claimant had told Sam Levine that cook 
was~ terrible worker but that prior to the time claimant's 
son-in-law was discharged, claimant had described cook as a good 
worker. Cook stated t hat at the end of the day Sam Levine 
re~rted the conversations which had occurred between Levine and 
claimant. 

Cook testified that on two occasions claimant told him that 
it would be easier if Cook would tell Sam that claimant hurt his 
~nee at work . Cook stated that on one occasion when claimant 
was on a ladder, he told Cook that he could fall off the ladder 
and make i~ happen. He stated that on January 17 claimant did 
not tell him that he had been injured. Cook stat~d that he did 
not know that a workers ' compensation claim was pending until 
June, 198 4 when his deposition was taken. Cook testified that 
after January 5, 1983 claimant was not up and down as he previous! 
had been'. but h7 sat at the desk, too hurt to move. He stated y 
that claimant did not have his leg up and was sore on th 
following days. e 

C~ok t 7stified on cross-examination that claimant never 
anything_d1rectly about slipping on ice and that all such 
information came from claimant's brother, Dennis. He also 
s~ated that he was . not present on January 17, 1983 when the 
first report of 1nJury was completed. 

said 

When claimant was recalled to testify on rebuttal he stated 
that he recalled talking to a representative of the i~surance 
carrier by telephone ~n several occasions and also by correspondence. 
He sta~ed that followin~ the arthroscopic surgery, the representative 
told him that further surgery would be covered but that after 
the osteotomy had been performed, coverage was denied. He 
s~ated that Cook was present when the first report of inJury wa· 
filled out. ~ 

Exhibit 1 isl col~ection of reports from Dr. Dinsmore and 
Dr: England . O~ the first page of the exhioit or. Dinsmore 
opines that clal!Tlant has a permanent disability in the range of 
15 t~ 20 _percent of the left lower extremity based u on an 
examinati~n performed February 7, 1984. The last tw~ pages of 
the exhibit are . a report.from Dr. England dated May 16, 1983 · 
~~~c~9 ~~~ws claimant having treatment for his knees since May 

Exhibit 2 is a collection of reports from Nebraska Methodist 
Hospital, relating to the surgeries which claimant underwent. 
Also included are the pathology reports. The surgery of February 
2, 1983 is shown as an arthroscopic partial medial meniscectomy 419 
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of the l e f t knee. 
a valgus osteotomy 
fixation. 

The surgery of March 16, 1983 is described 
of t he distal left femur wi th nail plate 

as 

Exhibit 3 is Or. Oinsmoce's records. Exhibit 4 is a collection 
of claimant's medical expenses. 

Exhibit 5 is a oqllection of claimant ' s payroll and time 
records, The first page indicates that claimant received full 
pay for the pa y periods running through the pay period ending 
February 4 , 1983 and that part of such time was paid sick leav~. 

Exhibit 6 is a collection of records from Nebraska Methodist 
Hospital. 

Exhibit 7 is claimant ' s affidavit of costs. 

Exhibit 8 is the deposition o f 8 . J. England, M.O . , taken 
Oct<?ber 24, 1~83. _or. England related that he had been claimant's 
family ~hysician since 1959 and that cl a imant had a long histor y 
of a painful and swollen left knee. At page 14 of the deposition 
or . England stated that cla1J11ant walk ed with a s waying gai t and 
that an entry of his record~ dated May 28, 1979 showed cl a imant 
unable to completely flex his knee. 

At page 19 of the deposition the following appears: 

o. Here ' s something. 1-17. 

A. Okay. We did make a note, because we 
called over and arranged the appointment 
for him. That was it. 

o. There was one on 1-3. 

A. Okay. 

o. What was that about? 

A. Le ft knee bothering. Old car injury. 
Pain with pivoting. Yesterday the knee 
had swelled and then had less pain. Yeah, 
that ' s where I underlined it, because I 
couldn't understand that. And he had a 
little crepitation and I have down full 
range of motion on that. I appar ently 
wasn't picking up any flexion of the 
disturbance he had and he had oxalid so I 
just had him use it. ' 

or. England stated that pivoting was likely to bother a knee. 
(Deposition page 20). De. England stated that or. oinsmore's 
post-operative diagnoses of degenerative arthritis, medial 
com~artment of the left knee, degenerative tear of the medi3l 
m~niscus o~ ~he left knee, and chondromalaise of the patella 
with arthritis of the left knee wouid be in agreement with his 
own. (Oep. ~· 21). A subsequent turning with resulting pain 
was related in or. England's records. (Oep. p. 22) 

Exhibit 9 is the deposition of or. Dinsmore taken October 
19, _1983; Concerning the relationship of the alleged inJury to 
cla1J11ant s surgeries, the following conversation a~pears: 

o. or. Dinsmore, do you have an opinion based 
upon a reasonable medical cer tainty whe t her there's 
a causal connection between the incident which 
occurred at work on January 17th, 1983, when the 
patient twisted his knee while stepping down from a 
ladder, and the torn meniscus which you repaired 
during the course of arthroscopic surgery on 
Feruary {sic) 2nd of 1983? Is there a causal 
connection between those t~o incidents? 

A. Yes, I have an opinion. 

o. What is that opinion? 

A. I feel there's a definite connection 
Before this occurred, he was, as far as I kno~ 
getting along quite well. As a result of this' 
inJury, why he necessitated the surgery. 

o. And, Doctor, do you have an opin ion based 
upon a reasonable medical certainty whether the 
osteotomy per formed by you on nar.::h 16 of 1983 was 
necessitated by the injury which Mr. Pelzer suffered 
at work? , 

A. I have an opinion, yes. 

O, And what is that opinion, Doc tor? 

A. Well, my opinion is that had he not 
sustained the inJury, I don't feel that he would 
have been in my office at this particular time. 
Therefore, l have to feel that there 1s a definite 
factor involved. 
(Oep. pp. 17 & 18) 

or. Dinsmore stated that claimant had not then reached 
optimum recovery and that he felt ~hat the rehabilitation 
process would con tinue to occur for upwards to a year. (Cep . p. 17) 
He stated that claimant had a permanent impa1c~ent of 30 oercent 
of the left lower extremity but that a final rating should wait 

until full rehabilitation had occur r ed. (Oep. p. 18 & 19) or. 
Dinsmore stated that he felt claimant's permanent impairment 
would give him the inability to squat and climb ladders. (Oep. 
p . 21) or . Dinsmore r eleased ~laimant to light duty at work on 
July 26, 1983. (Oep. p. 22 & 23) 

or. Dinsmor e stated that the arthroscopic surgery revealed a 
tear of the medial meniscus and that it was a degenerative type 
tear but that how much of the tear was fresh and how much was 
old was difficult to tell . (Dep. p. 30) 

De. Dinsmore stated that claimant had a fracture of his left 
femur which healed in a bent posit1~n causing a deformity called 
a •varus knee" which places the weight-bearing load on the 
medial aspect of the knee joint which causes it to wear out. 
(Oep. p. 34 ) 

Concerning the results of that deformity the follo wing 
discussion occurred: 

o. And that condition, if he did have the 
compl aints that I've referred you to over a period 
o f ye ar s from '75 almost up to the date of his 
accident, as a matter of fact, as I understand i t 
as l a te as J a nuary the 6th of '83, complained of 
pain in his knees, would that be consistent wi t h 
the wearing out that he's suffering because of what 
you observed on Exhibit 4? 

A. Consistent, yes. 

O, And as rega rd to the meniscus itself, as 
the knee joint wears out, what 1s happening to the 
meniscus, if anything? 

A, Frequently it will wear, too. 

O, And is that why or one of the reasons you 
say you don't know when the tear took place and 
call it a degenerative tear? 

A. It looks degenerative. But you don't know 
how much of that has been changed as a result of an 
inJur y. I mean you can ' t really tell that. You 
can have a degenerative tear and have more tearing 
on top of it. 

o. So that the Commissioner understands the 
pr ob l em that is presented as shown in Exhibit 4, 
and wha t you ' ve described happens to the knee 
joint, if I line up 25 of these people with that 
loo king fpmur, are all 25 of them likely to have a 
wear ing out of the knee joint because of the 
increased pressure on those places you've indicated? 

A. These 25 have gone 25 years, have they? 

O, Yes, sir? 

A. l wouldn't want to say all of them would, 
but I'd say the maJocity would. 

o. And as a matter of fact, you, as an 
orthopedic physician like many other of your 
fellows, predict that those type of things will 
happen, do you not? 

A. That's right. 

o. And you can predict for example, if that, 
what's shown on Exhibit 4 , was a new break and 
somebody-- it had healed that way, as shown on 
Exhibit 4, and I was a young man 18, you would be 
able to predict to me that without further surgery, 
I ' m li~ely to have knee problems? 

A. I could predict 1t, yes. 
(Dep. p. 35 & 36) 

or. Dinsmore stated that the osteotomy surgery would have 
been recommended and desirable prior to January of 1983 but that 
the surgery would never really be imperative. (Oep. pp. 39-43) 

or. Dinsmore associated the tear of the meniscus to the work 
related accident based upon claimant's r~lation of the pcoble~ 5 . 
(Dep. p. 43) He stated that claimant had 3 degenerative tear 
which was preexisting but that the injury aggravated claunant's 
preex 1sting problem. (Dep . pp. 44 & 45) 

or. Dinsmore stated that he used a guide issued oy the 
American Academy of Octhopeu1c surgeons to rat~ impaic~ents and 
that he felt that the AMA Guide was 1nsuff1c1ent because it was 
based strictly on range of motion and noth.ng else. oep. p. 48) 

Exhibit 10 is cla1J11ant's discovery depos1t,on. 

Exhibit 11 is a deposition of Richard P~y Jacobson taken May 
24, 1984, In his deposition Jacobson testified that he was the 
shop foreman at Levine's Chrysler-Plymouth and that he had been 
employed there for approximately ten years . Be related that he 420 
had observed claimant having trouble with his knees over the 
years and had no knowledge of claimant 1nJuring his knee while 
alighting or getting down from a ladder. He stated that claimant's 
brother told everyone at the business that claimant had fallen 
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on the ice over the weekend of the Christmas holidays and hurt 
his leg but that claimant had made no such statement directly. 
Jacobson recalled that when claimant returned to work following 
the Christmas holidays, he could hardly walk. He stated that as 
time passed claimant's condition improved but not great!¥ and 
that claimant had shown his knee which the witness described as 
swo~len. J~cobson st~ted th~t after approximately two weeks, 
~la1111ant s 7i~l had quite a limp but that he did get himself back 
into a pos1t1on wher e he could do his job. He stated that 
claimant could get parts but that Darrin did most of it. At 
page 9 of the deposition the following appears: 

Q. Did Don ever mention to you in January of 
1983 that he had fallen on the ice at home? 

A. Just in general. He had--at break or 
something, we'd be there talking and he would 
mention about falling. Just in general. 

Q. 
while he 
a ladder 

Did Don ever say that he'd hurt his leg 
was working on the job, getting down from 
or something? 

A. No. 

Exhibit 12 is a deposition of George Lagios taken by telephone 
May 17, 1984. Lagios stated that the employers decide what 
physician is to be used. (Dep. p. 8) He stated that he was not 
aware that either surgery was to be performed until after it had 
occurred. (Dep . p. 9) 

Exhibit 13 is a set of five x-rays which show the deformity 
of claimant's femur, the resulting misalignment of his left knee 
and the result following the os teotomy. 

Exhibit 14 is Darrin Cook's deposition. 

Exhibits 15 and 16 are claimant's answers to interrogatories. 

ANALYSIS AND APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an inJury on January 17, 1983 which 
arose out of and in the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co . , 261 Iowa 352, 154 N.W.2d 128 (1 967), 

This case turns upon whether or not claimant was injured on 
January 17, 1983 as he described in his testimony. That incident 
has been related by him repeatedly at hearina, in his deposition 
and in the medical history which he has given. in the course of 
his treatment. He has specifically denied that he fell on th~ 
ice or injured his knee to any appreciable extent over th~ 
Christmas holidays preceding January 3, 1983, but he did admi• 
to a slight aggravation which occurred during that time and 
which quickly resolved. Claimant's brother and spouse denied 
any falling incident. Harold Hansen stated that claimant hel?ed 
him move on the weekend preceding January 17, 1983. At no point 
in the evidence did claimant clearly and directly tell anrone 
that he had fallen on the ice. All such testimony regarding 
such an incident comes from statements allegedly ~ade by clai~ant's 
brother on or about January 3, 1983. 

It seems strange that Levine' s would hire an assistant for 
claimant and then, in.approximately two months, decide to 
terminate claimant's employment due to a bad economy, with the 
decision having been made before claimant's injury but announced 
subsequent to it. Cook now has claimant's old position and 
Jacobson now has the position formerly held by claimant's 
brother. Claimant, his brother, Cook and Sam Levine all testified 
at hearing and their appearance and demeanor were observed. It 
is therefore found that claimant did not fall and injure his 
knee over the Christmas holidays and that he did injure his knee 
on January 17, 1983 when turning as he had stepped off a ladder 
in the parts room at Levine's Chrysler-Plymouth in Atlantic, 
Iowa. 

The supreme court of Iowa in Almquist v. Shenandoah Nurseries, 
218 Iowa 724, 731-32, 254 N.W. 35, 38 (l934), discussed the 
de finition of personal injury in workers' compensation cases as 
follows: 

While a personal injury does not include an oc
cupational disease under the Workmen's Compensation 
Act, yet an injury to the health may be a personal 
injury. (Citations omitted. J Likewise a personal 
injury includes a disease resulting from an inJury •... 
The result of changes in the human body incident to 
the general processes of nature do not amount to a 
personal injury. This must follow, even though 
such natural change may come about because the life 
has been devoted to labor and hard work. Such 
result of those natural changes does not constitute 
a personal injury even though the same beings about 
impairment of health or the total or partial 
incapacity of the functions of the human body. 

.... 
A personal inJury, contemplated by the Workmen's 
Compensation Law, obviously means an injury to the 
body, the impairment of health, or a disease, not 
excluded by the act, which comes about, not through 
the natural building up and tearing down of the 

human body, but because of a traumatic or other 
hurt or damage to the health or body of an employ~e. 
(Citations omitted.) The injury to the human body 
here contemplated must be something, whether an 
accident or not, that acts extraneously to the 
natural processes of nature, and thereby impairs 
the health, overcomes, injures, interrupts, or 
destroys some function of the body, or otherwise 
damages or injures a pact or all of the body. 

When an aggravation occu~s in tne performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. Un ited 
States Gypsum Co., 252 Iowa 613, 620, 106 N.i'l.2d 591, 595 (1960). 

The claimant has the burden of proving by a preponderance of 
~he evidence that the injury of January 17, 1983 is causal ly 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v . L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45). A 
possibility 1s insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
Burt, 247 Iowa ~91, 7~ N.W.2d 7~2: The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W . 2d 903 (Iowa 1974). However, 
the expert opinion may be accepted or rejected, in whole or in 
part'. by the trier of fact. Id . at 907. Further, the weight to 
be g1ven to such an opinion is for the finder of fact, and that 
~ay be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone co., 
261 Iowa 352, 154 N.W.2d 128 (1967). 

A cause is proximate if it is a substantial factor in 
bringing about the result. It nee<:I not be the only cause. 
.. B..,l,,,a,,,c'""'k_s_m_i_· t_h __ v_._A_l_l_Am_e'-r_ic_a_n..,_,---=I'-n'-c;..;.., 2 9 O N. W. 2d 3 4 8, 3 54 ( Iowa 
1980). 

Claimant's knee had been troublesome for many years. He had 
always been able to work, with only a few isolated absences, 
prior to January 17, 1983. Dr. Dinsmore characterized the 
incident as the aggravation of a preexisting condition and 
stated that i~ claimant had not sustained the injury he did not 
feel that claimant would have been in his office at the times he 
saw claimant. It is therefore found that claimant's inJury was 
~ ~raum3tic injury 3nd was not merely the manifestation of the 
normal course of his prcexlsting physical impalement. 

It is clear that claimant had a preexisting disability which 
was ascertainable and existed independently before the inJury of 
January 17, 1983. Apportionment o f his present disability is 
indicated. varied Enterprises Inc. v. Sumner, 353 N.W. 2d 407 
(Iowa 1984). In his most recent report, exhibit 1, Dr. Dinsmore 
placed claimant's permanent partial disability at 15 to 20 
percent of the left lower extremity. In exhibit 9 at page 38 he 
placed claimant's preexisting impairment in the range of 10 t0 
15 percent of the knee. Such ratjngs, although inconsistent 
with the AMA Guides, stand uncontradicted and wi ll be adopted. 
Accordingly, it is found and concluded that claimant sustained a 
permanent partial disability of five percent of the left lower 
extremity as a result of the injury of January 17, 1983. 

Dr. Dinsmore related the injury to both surgeries which 
claimant underwent. There is no medical opinion evidenced in 
the record which is conflict ing. At first glance it would 
appear that the osteotomy which was performed to provide better 
alignment of claimant's knee joint was rendered necessary 
because of the old fracture of the femur. Such is essentially 
true. It is a procedure which could and possibly should have 
been previously done. This case is, however, much like Hamilton 
v. Daile! Industr ies Inc., 1:1 Iowa Industrial Commissioner 
Report 1 8, Appl. Deen. 1982, Appl. to District Court, Affirmed; 
Appl. to Supreme Court, Affirmed by Court of Appeals (unreported). 
In Hamilton, claimant had a preexisting osteomyeli ti s as a 
result of a gunshot would he suffered while serving in Viet Nam. 
His work related injury caused a flareup of the osteomyelitis 
and claimant eventually elected amputation of his leg to resolve 
the cundition. The work related injury was slight, but the 
results were substantial and held to be work related. In this 
case, claimant was suffering from the misalignment of his knee 
joint which resulted from the earlier fracture of his femur. 
~he actual injury he sustai~ed was slight . Arthroscopic surgery 
would normally be expected to resolve the injury. Claimant's 
deformity was such that a normal resolution d1d not occur an1 it 
was necessary to perform the osteotomy in order to obtain a 
resolution of the results of the January 17, 1983 1nJury. It is 
lnerefore found and concluded that a causal relationship does 
exist between the injury of January 17, 1983 and both surgeries 
which claimant underwent. 

Under section 85.27 of the Code of Iowa the employer has t he 
right to select the care an injured employee will receive and 
the responsibility to promptly provide reasonable care. George 
Lagios stated that the insurance carrier allows the employer to 
make that determination and Sam Levine stated ~hat his company 
allows the employee to select his own medical care. Claimant 
initially saw Dr. England and then went, through a referral, to 
Dr. Dinsmore . This was all accomplished without obJection from 
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the employer or insurance car r ier. Neither sought to actively 
follow the course of claimant's treatment. Where an employer 
fails to monitor the care an employee is receiving it cannot 
later comp~ain that the care was unauthorized. Zimmerman v. 
L. L. Pell1n1 Co., II Iowa Industrial Commissioner Reports 462 
(App. becn.982). Lagios subsequently stated that the first 
surgery was authorized beca~se at the time he thought that a 
work related injury occurred but that the second injury was not 
authorized because the employee denied the compensability of the 
injury. If the employer denies the compensability it cannot 
guide the medical treatment. Barnhart v. M.A.Q. Inc . , I Iowa 
Industrial Commissioner Report 16 ( Appl. Deen. 1981) . It is 
therefore found and concluded that claimant's medical care was 
not, in any part, unauthorized and that defendants are liable 
under the provisions of section 85.27 of the Code of Iowa for 
the costs thereof as shown in exhibit 4. 

Claimant's healing period ended at the earlier of the three 
events specified by section 85 . 34 of the Code of Iowa. He 
returned to work on May 31, 1984. He was released to return to 
light duty work in July, 1983 but the light duty restrictions 
did not make him medically capable of returning to employment 
substantially similar to that in which he ··•as engaged at the 
time of injury. Dr. Dinsmore's answer at page 17 of exhibit 9 
relating to it taking upwa rds of a year for claimant to ar rive 
~t optimum recovery appears to compute that year from the date 
of the second su rgery as indicated in the answer which first 
appears at the top of page 17 in exhibit 9. Claimant fractured 
his tibia while moving to Arkansas on approximately April 1, 
1984. Engaging in the type of activity from which the fracture 
resulted would indicate that claimant had either reached the end 
of significant medical improvement or that he was capable of 
returning to employment substantially similar to that in which 
he was engaged at the time of the injury by the time of the move 
which claimant indicated as being April 1, 1984. Claimant's 
surgery was performed March 16, 1983, and it 1s accordingly 
found that his healing period ended one year thereafter, namely 
March 15, 1984. It appears that claimant was paid for all work 
performed through February 4, 1983, and his healing period will 
accordingly start on February 5, 1983. This computes to a total 
of 57 6/7 weeks. 

Claimant's affidavit of costs is consistent with Industrial 
Commissioner Rule 500- 4. 33 except that the expert witness fee 
Charged by Dr. Dinsmore will be limited to $150.00 in accordance 
with Iowa Code section 622.72. 

FINDINGS OF FACT 

1. On January 17, 1983 claimant was a resident of Iowa, 
employed by Levine's Ch rysler-Plymouth in Atlantic, Iowa working 
as a parts manager. 

2. On January 17, 1983 claimant was injured when he 
twisted his knee after alighting from a ladder in the process of 
obtaining a part from the parts bin at his employer's place of 
business . 

3 . Following the injury, claimant was medically incapable 
of performing work in employment substarttially similar to that 
he employed at the time of the injury periodically until February 
2, 1983 whe~ claimant under went surgery. From and after February 
2, 1983 claimant remained medically incapable of performing work 
i~ employmen~ substantially similar to that he performed at the 
time of the injury until March 15, 1984 when he reached the 
~int that it was medically indicated that further significant 
improvement from the injury was not anticipated and he became 
medically capable of returning to employment s~ilar to that in 
which he was engaged at the time of the injury. 

4. Claimant has a 15 to 20 percent impairment of the left 
lower extremity. He had a preexisting 10 to 15 percent of the 
left lower extremity and sustained a five percent impai rment of 
that extremity as a result of the injury. 

5. Claimant's rate of compensation is $191.78 per week. 

6. Claimant had a preexisting misalignment of his left 
knee jo int arising as a result of a deformity of his left femur 
which resulted from an automobile accident. 

7. The preexisting misalignment of claimant's knee interfered 
with the recovery from the injury of January 17, 1983. 

8. The osteotomy performed March 16, 1983 was performed in 
order to permit cl aimant to recover from the inJury of January 
17, 1983. 

9. Claimant had a preexisting degenerative tear in his 
med ial meniscus. 

10. The injury of January 17, 1983 was an aggravation of 
claimant's preexisting problem in his medial meniscus and a 
substantial factor in bringing about the two surgeries and 
claimant's disability. 

11. The medical care which claimant received from Methodist 
Hospital, Dr. Dinsmore, Dr. Watters, the Center for Diagnostic 
Imaging and the Pathology Center was reasonable and necessary 
for treatment of the injury of January 17, 1983. 

12. In obtaining medical care claimant incurred medical 
expenses, and the portion of which that has not been paid by the 
defendants is as follows: 

Methodist Hospital 
Dr . James w. Dinsmore 
Dr . Chester H. Watters, Ill 
Center for Diagnostic Imaging 
Pathology Center 

$3,819.09 
1,635.25 

220.00 
33.00 

152.30 

13. The other expenses of claimant's treatment for the 
inju~y have previously been paid by defendants, In order to 
obtain medical care for the inju ry claimant traveled a total of 
1,430 miles for which defendants have previously paid him $156.00. 

14. In the prosecution of this case claimant incurred costs 
as shown in exhibit 7 in the total amount of $747.57. 

15 . Claimant continued to receive his regular pay and wages 
from his employer through February 4, 1983. 

16. Claimant and the witnesses called by him to testify are 
credible . 

CONCLUSIONS OF LAW 

This agency has jurisdiction of t he subject matter of this 
proceeding and its parties. 

The injury claimant sustained to hts left knee on January 
17, 1983 &rose out of and in the course of his employment with 
Levine's. 

The injury of January 17, 1983 was a proximate cause of 
claimant's two surgeries, the cost thereof and of his inability 
to work. 

Defendants are entitled to credit for the payment of wages 
continued through February 4, 1983, and claimant's healing 
period runs from February 5, 1983 through March 15 , 1984, a 
period of 57 6/7 weeks. 

Claimant is entitled to receive 11 weeks of compensation for 
a five percent impairment of his left leg with payment thereof 
commencing March 16, 1984. 

After all credit for previous payments is allowed, claimant 
is entitled to receive reimbursement of his medical expenses in 
the total amount of $5,859.64. 

Claimant is entitied to compensation for his travel expenses, 
after credit foe previous payments 1s allowed, in the a~ount of 
$187.20. 

Claimant is entitled to reimbur sement of his costs in the 
,~ount of $48 4 .56. 

ORDER 

IT I S THEREFORE ORDERED that defendants ~ay claL~ant fifty
seven and six-sevenths (57 5/7) weeks of compensation for 
healing period at the rate of one hundred ninety-one and 78/100 
dollars ($191.78) per week commencing Febru&ry 5, 1983. Defendants 
shall receive full credi t for the four thousand t wo hundred 
nineteen and 16/ 100 dollars (S4,219.16) previously paid whic h 
represents twenty- two (22) weeks Jf compensation leaving an 
unpaid balance due of thirty-five and s1x-sevenths (35 6/7) 
wee~s. 

IT lS FURTHER ORDERED that defendants oay claimant eleven 
(11) weeks of compensation for permanent partial disaoility at 
the rate of one hundred ninety-one and 78/100 dollars (Sl 91.78 J 
~ommenc1ng March 16, 1984. 

The entire amount of healing period and permanent partial 
disability compens~tion is past due and owing and shall be paid 
in a lwnp sum together with interest at the rate of ten percent 
( 10\ ) per annum from the date each unpaid weekly payment became 
due. 

IT IS FURTHER ORDERED that defendants pay claimant's medical 
expenses as follows: 

Me thodist Hospital 
Dr. James W. Dinsmore 
Dr. Chester H. Watters, III 
Center for Diagnostic Imaging 
Pathology Cen tee 

Total 

$3,819.09 
1,635.25 

220 .00 
33.00 

152.30 
$5.359.64 

IT I$ FURTHER ORDERED that defendants ~ay claimant trave~ 
expense in the amount of one hundred eighty-seven and 20/lOC 
dollars ($187 .20 ) . 

IT IS FURTHER ORD~RED that the defendants pay the cos ts of 
this action in the amount of four hund red eighty-four a.id 56/100 
dollars ($484.56 ). 

Defendants shall file a final report within twenty (20) days 
from the date of this decision. 

,., 7~ Signed and filed this i::.J_ day of December, 1984. 

DEPUTY I~IDUSTRIAL COMMISSIO:lER 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

;l.EG L. PETERSEN, 

Claimant, 

t= ILE D 
NO\J 1 :, '984 : 

s. I0VIA mousrn:AL co .. :tt.t~IC.NER 

OWA BEER & LIOOOR 
ONTROL DEPARTMENT, 

File No. 649032 

A P P E A L 
Employer, 

: 
nd 

0 E C I S I O N 
TATE OF IOWA, 

Insurance Carrier, 
Defendants. 

By order of the industrial comJDissioner filed September 17, 
984 the undersigned deputy industrial commissioner has been 
ppointed under the provisions of Iowa Code section 86.3 to 
ssue the final agency decision in this matter. 

Defendants appeal from a decision filed May 30, 1984 which 
rdered them to pay healing period benefits, 100 weeks of 

,ermanent partial disability and medical benefits. 

The record on appeal consists of a transcript of the hearing; 
1ortions of claimant's exhibit l; claimant's exhibits 2 through 
'; sections six and seven of defendants' exhibit A and defendants' 
!Xhibits B through o. All evidence was considered in reaching 
;his final agency decision. 

This decision will modify the decision reached by the 
iear ing deputy. 

ISSUES 

~he issues on appeal as stated by defendants are as follows: 

l. Is there sufficient evidence to support the 
finding of a causal connection between Claimant's 
alleged injury and the injuries of whi ch he now 
complains? 

2. Is there sufficient evidence to support an 
award of healinq period benefits for the period 
beginning on September 24, 1980, and running 
through June 30, 1982? 

3. Is there sufficient evidence to support an 
award of permanent partial disability of 20\ of the 
body as a whole? 

4. In arriving at the figure of 20\ of the body as 
a whole, the Deputy Industrial Comm~ssioner erred 
in not making an assessment and then indicating how 
much he was increasing the award for the Employer's 
alleged refusal to offer or continue Claiman t's 
employment. 

S. The Deputy Industrial Commissione r erred in not 
receiving all sections of Defendants' Exhibit A 
into evidence. 

STATEMENT OF TBE CASE 

Twenty-five year old single claimant who quit school in 
tenth grade, testified to a course in basic mechanics with no 
other vocational or on the job training. He did try to get a 
GEO in late 1981 or early 1982. While he was in school he did 
dishes for a fast food establishment for a month. At the time 
he left school he was working part-time for a body and paint 
company doing cleanup, driving trucks, running parts and making 
minor repairs at minimum wages. The work required heavy lifting. 
After a year or more he went to another body repair companr 
where he did body work and painting. He took a reduction in pay 
and again had to do heavy lifting in light body work. He was 
able to get some training in both body work and use of hand 
power tools. After three months he wa s laid off because of lack 
of work. 

Claimant stated that before his inJury he had no limitations 
relating to his health with no trouble lifting, bend~ng, twisting 
or turning. Re estimated he could lift up to 150 pounds. He 
denied missing work. 

Claimant col\llllenced work for defendant employer on June 2, 
1978. He loaded three to four trucks a day, sometimes with 
assistance aod sometimes with no help, and was paid between six 
and seven dollars an hour. A fully loaded truck would carry 
1200 cases of liquor. After approximately eight months, he got 
a chauffer's license and was promoted to truck driver. His 
driving responsibilities included unloading. Be received an 
increase in pay as well as insurance and retirement benefits. 
His work days ranged between twelve and seventeen hours for an 
average work week of forty t wo to fifty hours, although some 
weeks could be as li ttle as fifteen or twenty hours. 

Claimant recalled the circumstances surrounding his injury 
of September 24, 1980 thusly: He was going to northeastern Iowa. 
He left the warehouse between 11:30 p.m. and 12:30 a . m. He had 
no trouble unloading at his first two stops. At his third stop, 
Postville, he was unloading without help. He was a tenth of the 
way through the load. He heard what sounded like a snapping or 
breaking. Re tried to hold cases on the track on which he was 
moving them . In the process of doing that he felt a snap in his 
back. He had pain between his shoulder blades. He finished 
unloading at a slower rate. As he went on to his next spot, he 
noticed bumps as he drove the truck and difficulty shifting. 
His pain became deeper. 

During the rest of the day his pain increased in between his 
shoulders and into his lower left back. The pain went into the 
right side of his neck. He had a headache and became nauseous. 
lie needed help to get out of his truck. He went to the hospital 
where x-rays were taken. He was given a slip to see or . Flapan. 
He saw Dr . Flapan who referred him to Dr. Friedgood, a neurologist, 
who hospitalized him for therapy. 

Claimant as·serted that although he complained of pain 
between his shoulders, the pain in his lower back was so severe 
that his doctors concentrated on that area. He also said that 
he had shooting pain in his lower left back and right neck, 
numbness in his left arm and weakness in his legs. 

Eventually he tried to return to work with a limitation of 
twenty pounds. He did his regular work for two days and then 
quit because of severe pain. He was, at that point, referred by 
Dr. Friedgood to Dr. McClain. or. Connair treated him with 
manipulation. 

Claimant testified to experiencing some periods of depression 
and negative feelings about himself and his ability to work. 
Claimant reported that he attempted to return to work in January 
of 1982. He was informed by Dick Kiefer that he could not 
handle the job and that he would have to be terminated. 

Claimant said he was accepted for schooling for airline 
travel and ticket agencies, but that he did not have enough 
money to attend and he did not have a GED. He has tried self
employment by renting a building and by buying and selling cars. 
He does light body work himself and uses his father and brother 
to help with heavier things. He hires some work done at the 
body shop. Re testified that a productive day would be •maybe 
three hours a week." He did not think he could be employed at 
light body work because he is unable to stand. 

Claimant indicated that his activities have changed to the 
point that he sits at home and watches TV. He claimed that he 
is •n pain and difficult to get along with. He takes aspic in. 
He uses care in bending to avoid strain to his back. Re tries 
not to lift more than twenty pounds. He continues to have 
headaches, lower back pain with activity, knifing pain between 
his shoulders with activity, dizziness, and numbness in his left 
3rm and sometimes in his left leg. 

The gist of claimant's testimony was that he had not withheld 
any medical history from any of his doctors. Claimant disagreed 
that wnen he saw Or. Plapan on Se~ ,_ ~r 29 the motion of his 
back was good and his discomfort was only occasional. Claimant 
wa s unsure whether on October 8, 1980 Dr. Flapan wished him not 
to return to work because of his lightheadedness. He assumed, 
however, he was referred to Dr. Friedgood because of the light
headedness. 

Claimant said that he stayed at home most of the two weeks 
as he was told to but he thought that he had not stayed at home 
enough in that he was placed in the hospital for two weeks. He 
did not know whether or not he had been told to rest for an 
additional two weeks at work, but he said that if he had that 
direction was in conflict with what Dr. Connair had told

1
him. 

Later he was told he had not seen Or. Connair at that time. 

Claimant asserted that he was on either sick leave or leave 
of absence for all of 1981 and up through June of 1982 and that 
he ~as never told he must reapply for work. He denied seeking 
union help because of loss o f his Job. Rather he said he was 
seeking workers ' compensation. 

Claimant acknowledged falling and breaking his hand since 
September 24, 1980. He also had a cut on his other hand and had 
stitches when he was trying to collect money from someone. He 
finally recollected an incident of December 21, 1980 in which he 
was taken to the hospital emergency room after he was hit in the 
Jaw. Be did not recall talking to either Dr. McClain or Dr. 
Connair about that incident as it had not pertained to his back. 
He claimed that he had no back pain at che time of the incident. 

Claimant asserted that when he was allowed by Dr. Friedgood 
to return to work he was cautioned not to exert himself and to 
be careful. Re thought that hew~~ _:m1 ted to lifting not in 
excess of twenty pounds. 

Claimant acknowledged rece1 ing a letter of January s, 1981 
from Dick Andrews wh ich told him his compensation benefits could 
be terminated unless he supplied additional medical data. He 
sJid that he presented what ne had been given by the doctors. 

Claimant remembered gett1ng a letter from Ronald Fine and he 423 
admitted that be was angry with Fine. Claimant said that he 
trusted the state to determine whether his was a medical leave 
or workers' compensation matter. Cla1~ant agreed that be 



received a letter on June or July 1 of 1982 (sic] which said he 
was to report to work, and he did report. He claimed that he 
was told he w~uld be terminated but that he got no letter 
terminating him. Claimant also acknowledged receiving a letter 
of June 11, 1981. 

Richard L. Andrews, workers' compensation administrator for 
the state, wrote to claimant on January 1, 1981 to advise him 
that there was a lack of medical o.· to support his continuing 
disability ~nd t~at his workecs' ~ompensation b~nefits would be 
terminated in thirty days. 

A letter to claimant from Ronald o. Fine, personnel and 
property manager f?r ~he Iowa Bee~ and Liquor Control Department, 
da~ed May 7, 1981 1ndic~ted that if claimant did not present a 
written request for medical leave of absence without pay by May 
15, 1981 he would be terminated and told him that he had been 
placed on medical leave in anticipation of getting a request. 

_A second l~tter from Fine dated June 11, 1981 informs 
claimant that information has been received from his doctor. It 
also explains that claimant is expected to report for work as o f 
June 15, 1981 or he will be terminated. 

A pay stub shows claimant worked twenty-four hours in the 
period from December 19, 1980 to January 1, 1981. 

David L. Friedgood, o.o., neurologist, gave claimant a 
retu r n to work slip for December 8, 1980. In a letter dated 
February 4, 1981 he reported his treatment of claimant for back 
pain after a work accident. He states that he last saw claimant 
on January 14, 1981 at which time claimant was suffering from a 
lumbosacral strain for which he was referred to or. Connair. 

~lai~ant was first seen by Robert J. Connair, M.O., certified 
physiatrist on January 15, 1981 at which time he complained of 
bac K problems resulting from an inJury at work when he bent 
over, lifted and twisted at the same time. or. Connair diagnosed 
a l~mbosacral strain with cervical and thoracic dysfunction. 
Claimant was treated with osteopathic rehabilitation including 
corrective manipulation. 

A letter dated February 10, ~~ol from Roxanne R. Beck, 
secretary to or. Connair, states that claimant is unable to 
return to work and would be unable to perform his duties. A 
series of insurance forms from or. Conna1r signed by his secre tary 
found claimant continuously, totally disabled and unable to 
return to his regular occupation. 

On March 23, ~983 o~. Connai~ wrote that although claimant 
had not reached his maximum healing, his co ndition had plateaued 
on or about January 1, 1982, the date he returned to work. He 
assessed no permanent impairment rating but he placed permanent 
restrictions on repetitive bending, lifting , t wi sting or stooping 
as well as a fifty pound weight limit for an indefinite period. 

An x-ray record from December 21, 1980 shows that claimant 
had normal bilateral tempromandibular joints following being 
struck in the left side of the face. 

APPLICABLE LAW A~u ANALYSIS 

The last issue raised by defendants will be considered first 
and that is whether the deputy erred in failing to receive all 
of exhibit A. The documents excluded are an emergency room 
visit on September 29, 1980, office visits on October 6, 1980 
and October 17, 1980 as well as a phone call on October 8, 1980, 
a report of electromyography and nerve conduction, an emergency 
room report, a letter from or. McClain and a letter from or. 
Friedgood. The latter document is part of claimant's exhibit 1. 

Defendants point out that claimant was asked through inter
rogatories to disclose each and every injury from birth to death. 
Claimant responded with these: tonsils and adenoids at age ten, 
left hand age eleven and severe cut to his hand when he fell 
into a snowblower. Defendants characterized the information 
sought to be admitted as "classic impeachment with no relevancy 
until claimant denied its existence.• 

Industrial Commissioner Rules 500-4 . 17 and 4.18 provide: 

Each party to a contested case shall serve all 
reports of a doctor or practitioner relevant to the 
contested case proceeding in the possession of the 
party upon each opposing party. The service shall 
be received prior to the time for the preheari ng 
conference. Notwithstanding 4.14 (86), the reports 
need not be filed with the industrial commissione r; 
however, each party shall file a notice that such 
service has been made in the industrial commissione r's 
office, identifying the reports sent by the name of 
the doctor or practitioner and date of report. Any 
party failing to comply with t~is provision shall 
be subject to 4.36(86), 

In any contested case a signed narrative report of 
a doctor or practitioner setting forth the history, 
diagnosis, findings and conclusions of the doctor 
or practitioner and wh ich is relevant t o the 
contested case shall be considered evidence on 
which a reasonably prudent person is accustomed to 
rely in the conduct of serious affairs. The 
industrial commissioner takes official notice that 
such narrative reports are used daily by the 

insurance industry, attorneys, doctors and practi
tioners and the industrial commissioner's office in 
decisionmaking concerning injuries under the 
jurisdiction of the industrial commissioner. 

Any party against whom the report may be used 
shall have the right, at the party's own initial 
expense, of cross-examination of the doctor or 
practitioner. Nothing in this •w~e shall prevent 
direct testimony of the doctor or practitioner. 

Also relevant is a portion of Iowa Code section 85.27 which 
dictates: "Any employee, employer or insurance carrier making 
or defending a claim for benefits agrees to the release of all 
information to which the employee, employer, or carrier has 
access conce rning the employee's physical or mental condition 
relative to the claim and further waives any privilege for the 
release of the information." 

Part one of defendants' exhibit A clearly is relevant in 
that it relates to claimant's initial treatment. It should have 
been served. A similar finding can be made regarding or . McClain's 
letter. The report on electromyography is less vital in that 
the evaluation was ordered by or. Friedgood who presumably took 
those determinations into account in his treatment. 

The exchange of medical information in workers' compensation 
cases is vital. Only page one of section 7 of the prepared 
exhibit might be under some conditions considered impeachment . 
No error is found on the part of the deputy in failing to admit 
all of defendants' exhibit A. 

The next issue to be considered is whe t her or not there is 
evidence to support a finding of a causal connection between 
claimant ' s injury and his disability. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injury of September 24, 1980 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v . L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45 ). A 
possib1lity is insufficient; a prooability is necessary. 
Burt v. John Deere waterloo Trac~ -= works, 247 Iowa 691, 73 N, W.2d 
732 (1955), The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960), 

Aowever, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection, Burt, 
247 Iowa 691, 73 N.W . 2d 732, The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Feccis Uacdware, 220 N.W. 2d 903 ( Iowa 1974) . However, the 

expert opinion may be accepted or rejected, in whol e or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to su, h an opinionis for the finder o f fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W . 2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

It is important to keep in mind that "(al cause is proximate 
if it is a substantial factor in bringing about the result . 
[Citations omitted] It only needs to be one cause; it does not 
have to be the only cause. • Blacksmith v. All-American, Inc., 
290 N.W.2d 348, 354 (Iowa 1980) , r 

Claimant testified prior to his inJury he had no limitations 
on his movements; he could lift up to 150 pounds; and he had not 
missed work for health reasons . At the time of hearing claimant 
described an injury in which he felt a snap in his back and then 
pain between the shoulder blades. Later in the day the pain 
went into his lower left back and the right side of his neck. 

or. Friedgood states his treatment of claimant was for a 
lumbosacral strain related to his accident at work. Claimant 
did not have radiating pain and his neurological was normal. or. 
Friedgood released claimant for return to work on December 8, 
1980. Slightly more than a month after that release claimant 
was referred to or. Connair. 

or. Connai r first saw claimant on January 1, 1981. In his 
letter of March 23, 1983 he related his treatment of claimant to 
his work injury. Dr, Connair's reports consistently relate his 
treatment to the injury of September 24, 1980. 

Defendants argue that no expert with a complete and accurate 
medical history connected claimant's present complaints to his 
injury. More specifically, defendants are concerned with the 
medical experts not having knowledge of claimant's inJury to his 
Jaw in December of 1980. The blow claimant received at.that 
time was to the left side of his Jaw. x-r3ys were confined to 
the tempromandibular joints. Presumably had ~e been making 
complaints of other portions of his body, additional x-rays 
would have been ordered. Although ~r. connair has provided 
treatment to the thoracic and ce:,.cal areas of the spine, his 
diagnosis has remained lumbosacral str~in. The.medical evidence 
coupled with claimant's own testimony is sufficient to support a 
finding that claimant has disability which is causally related 
to his injury of September 24, 1980. 

Defendants third and fourth issues will be combined for 424 
consideration as they both relate to the award of twenty pe rcent 
permanent partial industrial disability. Defendants argue that 
the deputy has assigned an undisclosed amount based on "tradional 
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industrial ratings" to which he added an additional amount 
because "the Employer failed to retain or offer comparable work 
to the employee." They further purposed that the two figures 
should be broken down with specific findings made with respect 
to the various aspects going to make up tne twenty percent. 

If claimant has an impairment to the body as a whole, an 
industrial disability has been sust •i ~ed. Industrial disability 
was defined in Diederich v. Tri-City Railw~y Co., 219 Iowa 587, 
593, 258 N.W . 899, 902 (1935) as follows: "It is therefore 
plain that the legislature intended the term 'disabil!ty' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
man." 

The industrial commissioner has said on many occasions: 

Functional disability is an elemant to be 
considered in determining industrial disability 
which is the reduction of earning capacity, but 
consideration must also be given to the injured 
employee's age, education, qualifications, ex
perience and inability to engage in employment for 
which he is fitted. Olson v. Goodtear Service Stores, 
255 Iowa 1112, 125 N.W.2d 251 (l9 3). Barton v. 
Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of impairment to the body as a whole 
found by a medical evaluator does not equate to 
industrial disability. This is so as impairment 
and disability are not identical terms. Degree of 
industrial disability can in fact be much different 
than the degree of impairment because in the first 
instance reference is to loss of earning capacity 
and in the later to anatomical or functional 
abnormality or loss. Although loss of function is 

•to be considered and disability can rarely be found 
without it, it is not so that an industrial disability 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered in de~ermining industrial 
disability include the employee's medical condition 
prior to the injury, after the injury, and present 
condition; the situs of the injury, its severity_ 
and tbe length of healing period; the work experience 
of the employee prior to the injury, after the 
injury and potential for rehabilitation; the . 
employee's qualifications intellectually, emotionally 
and physically; earnings prior and subsequent to 
the injury; and age, education, motivation, and 
functional impairment as a result of the injury and 
inability because of the injury to engage in 
employment for which the employee is fitted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These 3re 
matters which the finder of fact con~iders collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting guidelines that are 
indicated for each of the factors to be considered. 
There are no guidelines which give, for example, 
age a weighted value of ten percent of total, 
education a value of fifteen percent of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither is a rating of functional 
impairment entitled to whatever the degree of 
impairment that is found to be conclusive that it 
directly correlates to that degree of industrial 
disability to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

See Birmingham v . Firestone Tire & Rubber Com an , II Iowa 
Industr1a Commissioner Report 39 (1981); Enstrom v. Iowa 
Public Services Company, II Iowa Industrial Commissioner Report 
l42 (l98l); Webb v. Lovejoy Construction Co., II Iowa Industrial 
Commissioner Report 430 (1981). 

As the commissioner has frequently pointed out, no weighting 
guidelines have been assigned by the court . The factors in 
industrial disability cannot be fragmented. They must be 
considered together. The deputy's decis i on showed thac he gave 
consideration to the various factors. He made specific findings 
of fact relating to claimant's age, inJury, educ~tion 1 permanent 
impairment, past work experience, present work situation and 
income and the termination of his employment. His analysis 
section contains this statement: "When all material factocs are 
considered, it appears that claimant's disability, when measured 
industrially, is 20 percent." The oeputy discussed the factors. 
He synthesized the evidence prese nted. He reached a conclusion. 
The undersigned agrees with the twenty percent assigned. 

Claimant's injury was not as dramati cally trau~atic as some; 
however, prior to the injury he had no back complaints. Since 
his inJury he has complained of headaches, low back pain, pain 
between the shoulders with activity, dizziness and left siaed 
numbness. Ae has continued to seek medical care for his condition 
from or. Connair who relates his treatment to claimant's injury. 

Claimant is permanently restricted from repetitive bending, 
lifting, twisting and stooping. Those restrictions make it 
unlikely claimant would be able to unload his truck as he did 
prior to his injury. On the other hand, he would not seemingly 
be barred from truck driving activity in which he neither loaded 
nor unloaded. Claimant's limitations also preclude his doing 
autobody work -- an occupational area in which he had some 
minimal on the job training . Claim ..... t' s earnings before he 
began work for defendant employer were not great, but at the 
time of his last work he was making $6.70 per hour. Claimant is 
attempting to run his own business. His earnings in that regard 
have been marginal. The deputy noted claimant's failure to seek 
~mployment on a regular basis and his contentment with his 
self-employment situation. Claimant has had a reduction in his 
actual earnings which range . from slight in those months in which 
he earns as much as $1,000 to considerable in those months in 
which he gets $400 or even less. 

Claimant is young, but his education is limited. His 
potential for further education or vocational rehab1litation was 
not explored. His attempt to get a GED was unsuccessful. 

Claimant testified that he began talking to Kiefer about 
returning to work in the summer of 1982 at which time he thought 
he needed to return to work or face termination. He claimed 
that he was told he could not handle the job and must therefore 
be terminated . When he asked for work in the warehouse, there 
was no attempt made to accommodate him. In McS!adden v. Big Ben 
Coal Co., 288 N.W.2d 181 (Iowa 1980) which was oiiowed by 
Blacksmith, 290 N.W.2d 348 the Iowa Supreme Court said at 192 
that "a defendant-employer ' s refusal to give any sort of work to 
a claimant after he suffers his affliction may justify an award 
of disability" and that "a claimant's inability to find other 
suitable work after making bona fide effocts ••. may indicate that 
relief should be granted." 

The final issue and perhaps the most difficult one in this 
case is the nature of healing period. The hearing deputy 
1warded a period beginning September 24, 1980 and running 
through June 30, 1982. 

Iowa Code section 85.34(1) provides: 

If an employee has suffered~ personal inJury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in section 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
'~pr~vement from the injury is not anticipated or 
until the employee is medically capable of returning 
to employment substantially similar to the employment 
in which the employee was engaged at the time of 
injury, whichever occurs first. 

As can be seen in the statute, there are three points at which 
healing period can be terminated -- the return to work is 
achieved; maximum medical recuperatL~n is accomplished; or 
capacity for returning to substantially similar work is reached. 
The record herein is not very clear, but it is known that 
c laimant tried to go back to work on two occasions in late 1980 . 
At some time he began his own business and at that point met the 
return to work standard. Because of restrictions on repetitive 
bending, lifting , twisting and stooping, claimant is incapable 
of going back to the job he was doing at the time of his injury . 
Therefore, the third ground for termination is not a viable 
alternative. 

The hearing deputy ended healing period at a point where 
"further significant medical improvement could not be expected." 
This deputy commissioner agrees that the maximum medical recuperation 
test is the one to be applied, but she does not assent to the 
date chosen. This claimant had a lumbosacral strain. A healing 
period of more than twenty months is unusual in such a case. 
See Iowa Code section 17A.14(5). Claimant was referred by or. 
Pciedgood in January to Dr. Connair. The insurance forms from 
De. Connair's were signed by his secretary as were letters from 
his office prior to March 23, 1983. Treatment notes from or. 
Connair indicate his treatment varied little from the time it 
was instituted . In his letter of March 23, 1983 Dr. Connair 
wcote: "Mr. Petersen has not yet reached his maximum healing 
period but he did reach a plateau on or about July l, 1982 which 
is the date that he returned to work." 

It seems probable that or. Connair was confused about 
claimant's attempt to return to work date. Claimant himself was 
confused about dates. Attorneys for the parties suggest events 
about which claimant was confused happened in 1981. The confus i on 
in the record is not satisfactorily resolved. However, the 
greater weight of the evidence is that claimant's third attempt 
to return to work was on June 15, 1981. A letter from Fine 
instructs him to report on that date. Claimant's healing period 
will be found to end at that time. The undersigned is aware 
that claimant continued to recei,t treatment from or. Connair. 
The industrial commissioner repeatedly has held that healing 
period does not continue when a claimant is rece i ving medica ~ 
treatment that is maintenance in nature. Derochie v. City of 
Sioux Cit1, II Iowa Industrial Commissioner Report 112 (Appeal 
Decision 982). 

Based on claimant's testimony at the time of hearing and t he 425 
exhibits offered, the undersigned finds c la1mant's total mi leage 



to be 2,688 miles which ent itles him to $568 .40 based on the 
appropriate rate at the time the ~xpense was incurred. 

FINDINGS OF rACT 

WHEREFORE, IT IS FOUND: 

That claimant is twenty-nine yeo.s of age. 

That claimant has a ninth grade education. 

That claimant has some on the job training in vehicle body 
work and use of hand power tools. 

That claimant has work experience as a dishwasher, cleanup 
person, truck driver and pacts runner. 

That claimant began work for defendant employer on June 2, 
1978 as a truck loader. 

That claimant has a chauffer 's license. 

That claimant was paid $6.70 pee hour for his l ast work fo r 
defendant employer. 

That claimant later became a truck driver for defendant 
employer. 

was 

That claimant ' s driving responsibilities included unloading . 

That on September 2 4, 1980 claimant injured his back as he 
unloading a truck. 

That claimant attempted to return to work on two occasions. 

That on claimant's third attempt to return to work he was 
told he could not handle the job and was terminated. 

That claimant has a business of his own in which he buys and 
sells cars. 

That claimant receives help in his business from his brother 
and father and hires some work done. 

, That claimant's earnings in his present business have 
varied, but he has made as much as $1,000 in a month. 

That claimant 's current complaints include headaches lower 
back pain and pain between his shoulders with activity, dizziness 
and numbness in the left arm and sometimes his left leg. 

That since his injury of September 24, 1980 claimant has had 

two injuries to his hands one a break and one involving 
stitches. 

That claimant received emergency treatment on December 21, 
1980 after he was hit in the jaw. 

That claimant is permanently re tr icted from repetitive 
bending, lifting, twisting or stooping. 

I 

That claimant incurred medical and mileage expenses as a 
result of his injury on September 24, 1980. 

That claimant's treatment by or. Connair varied little. 

CONCLUSIONS OP LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has permanent partial disability related to 
his injury of September 24, 1980. 

That claimant is entitled to healing period benefits from 
September 24, 1980 to June 15, 1981. 

That claimant has a permanent partial industrial disability 
of twenty (20) percent of the body as a whole. 

ORDER 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claimant healing period benefits 
from September 24, 1980 to June 15, 1981 at a rate of one 
hundred fifty-seven and 47/ 100 dollars ($ 157.47). 

That defendants pay claimant one hundred (100) weeks of 
permanent partial disability benefits at a rate of one hundred 
fifty-seven and 47 /100 dollars ($157. 47 ) per week commencing on 
June 15, 1981. 

That defendants pay medical expenses incurred with Robert J . 
Connair, D.O., totalling one t~ousand sixty-five dollars ($1,065) 
including reimbursement to claunant for the amounts he personally 

:-aid. 

That defendants pay claimant mileage expenses totalling five 
hundred sixty-eight and 40/ 100 dollars ($568. 40). 

That defendants pay all amounts due and owing in a lump sum . 

That defendants be given credit for amounts previously paid. 

That defendants pay costs pursuant to Industrial Commissioner 
Rule 500-4.33 including twenty-five dollars ($25) for a medical 
report from or. Connair. 

That defendants file a final report within sixty (60) days 
from signing and filing of this decision. 

Signed and filed this Jf_ day of November, 1984. 

DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COM1'1ISSIONER 

SEVIN PETTIE, 

Claimant, 

vs. 

J. I. CASE COMPANY, 

c:mployer, 
3elf-Insured, 
Defendants. 

Pile No. 514069 

R E V I E W 

: R E O P E N I N G 

0 E C t S I <pl LED 
: NOV 2 6 '884 

IOWI tNOIL5IBIAL COMMISSIONER 

This is a proceeding review-reopening brought by Sevin 
Pettie, claimant, aga ins t J. I. Case Co., sel f-ins ured employer, 
defendant, to recover additional benefits under the Iowa workers' 
Compensation Act for an injury arising out of and in the course 
of his employment on August 7, 1978 . It came on for hearing on 
April 25, 1984 at the Bicentennial Building in Davenport, Iowa. 
It was considered fully submitted at that time. 

The industrial commissioner's file shows a first report of 
injury received August 14, 1978. A memorandum of agreement was 
received on the same date. Claimant was paid temporary total 
disability. 

T~e parties stipulated to a rate of $189.51. 

The record in this matter consists of the testimony of 
claimant : claimant's exhibit 1, a report from P. w. Smith, H.O., 
dated August 1, 1978: claimant's exhibit 2, a group of exhibits 
from L. J. TWyner, M.D.: claimant ' s exhibit 3, records from 
defendant's medical department; claimant's exhibit 4, a letter 
and records from Steven R. Jarrett, H.D.; claimant's exhibit 5, 
reports from Franciscan Bospital; claimant's exhibit 6, letters 
and notes from Richard L. Kreiter, M.O.; claimant's exhibit 7, a 
letter and notes from Prank I. Russo, H.D.: claimant's exhibit 
8, letters from Philip A. Habak, M.O., and records from Mercy 
aospital1 claimant's exhibit 9, a letter from Steven c. Chang, H.O., 
dated April 7, 19811 claimant 's exhibit 10, a letter from C. R. 
Pesenmeyer, M.O., dated September 22, 1982: claimant's exhibit 
11, office notes from Raymond w. Dasso, M.O.; defendant's 
exhibit A, a statement of claim signed by claimant on March 13, 
1977: defendant's exhibit c, the deposition of claimant: defendant's 
exhibit o, the deposition of claimant taken in another action; 
defendant's exhibit E, a report regarding claimant's heart 
surgery: defendant's exhibit F, 3 report of a hospital admission 
of January 6, 19781 defenda1.t's exhibit G, a memo from or. B.-ibak ,,,6 dated August 30, 1982; defendant's H, physical therapy notes: ~ 
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defendant's exhibit I, a letter from or. Fesenmeye r dated August 
2, 1979; defendant' s exhibit J, medical records from defendant: 
defendan t's exhibit K, cla imant's answers to interrogatories; 
defendant's exhibit L, the deposition of Dr. Fesenmeyer; and 
defendant 's exhibit M, the deposition of Or. Twyner. Defendant's 
obj ection to claimant's exhibits 6, B, llA, and a portion of llB 
are sustained. Claimant's objection to defendant's exhibit B 
also is sustained. Claimant submitted a brief. 

ISSUES 

The issues in this matter are whether or not there is a 
causal relationship between claimant's inj~ry of August 7, 1978 
and any disability he now may suffe r and whether or not claimant 
is entitled to healing period or permanent partial disability 
benefits. There is also an issue as to the applicability of 
Iowa Code section 85.38(2). 

STATEMENT OF THE CASE 

Forty-five year old claimant who has an eighth grade education, 
testified o f work exper ience as an assembler of hydraulic pumps 
and for a shoe company p rior t o beginning work for defendant in 
1972. After a year of what he called short term disability 
beginning on April 1 5, 1980, he went on long term disability 
which amounts to $870 per month. Be received some worker s' 
compensation as a result of an injury on August 7, 1978. 

At the time of heari~g he recalled his injury thusly: Be 
started work at 7:00 a.m. Because of a shortage of work, he was 
taken from his regular job and placed on pin dipping. The pins 
were used t o make larg e chains fo r heavy equipment. completed 
chains weighing about 1500 pounds wer e removed from a table by 
hoist. When he did not get a chain off fast enough, the operator 
~tar ted a new cha in . He had to climb or. the table which had oil 
on it. As he was yanking on something, he fell from the table 
into a tub for used parts scra9ing his low backside and left 
shoulder. He was upset. He was sent by his foreman to the 
nurse. Bis left middle finger was bleeding. A bandaid was 
applied to his hand. It was too late for him to see a doctor 
that day, but he saw or. Jarrett the following day. His upper 
neck and shoulder hurt. or. Jarrett did nothing that particular 
day, but eventually he used ultrasound to the upper neck and 
lower back and sent c laimant to mental health for treatment in 
dealing with the death of his son who choked to death on December 
9, 1977. 

Re also saw Dr. Fesenmeye r wno checked his back and suggested 
he go to mental health . or . Fesenmeyer was seen both before and 
after the accident. Dr. Twyner put him on light duty before th~ 
accident. He also was sent to Dr. Kreiter whom he did not telL 
of his work injury. The latter physician gave him a brace with 
plastic stays and prescribed exercises. Re also was placed 
under a twenty-five pound weigh t restriction. In December of 
1979 he saw Dr . Russo who treated him with physical therapy. Dr. 
Verma, too, tried exercises for the low back. By the time h~ 
s aw Dr. Verma, claiman t 's upper back and neck complaints had 
gone away. 

Claimant reported that on Apr i l 1, 1980 he had a heart 
attack. Shor tly thereafter he was switched from workers' 
compensation to accident and sickness and shor t term disability 
was started. Be later had a second heart attack. He then had 
bypass surgery . He claimed that he last saw a doctor for right 
sided chest pain in 1982. He said that he is under no restrictions 
attributable to his heart cond ition and that he was released by 
Dr. Habak on November 15, 1982. 

Prior to November 15, 1982 claimant had seen Dr . Fesenmerer 
who did not restrict his activity. Even though the t wenty-five 
pound restriction rema ined in force, he went back to his regular 
job in track assembly. The procedure at this time was changed 
so that he had t o reach up f or a gun wh ich he pulled down . Be 
had di ff iculty with chest pain when he tried to do this maneuver. 
He decided that the work of holding the gun was too heavy. 
Additionally, he complained of pain i n his leg and low back 
because the work required standing. After four hours he went to 
the nurse who sent him home. 

The,following day he r etur ned and talked to the foreman who 
suggested he go to the doctor. He labored for a por tion of that 
day, but he had lots of pain in his leg and ankle and his left 
hip went out. 

Claimant indicated that he sought treatment from Or. Dasso 
on his own. Be told the doctor what had happened at work . He 
was given a t wenty-five pound restr iction and a CT scan was 
scheduled. 

Be returned to work, but he t ook casual days. He was taken 
off his regular job and put on a broom. He was laid off on 
December 10, 1982 and put back on long term disability. 

Claimant recalled that after he went back to work he saw Dr. 
Babak because of pain in his right chest . An EKG was done . . 
Claimant reported seeing or. Dasso in February of 1983 and again 
in Mar ch of 1984. The l atter visit was to get the doctor to 
complete some forms required by the group carrie r. 

At the time of hearing claimant had no doctor's appointment 
scheduled. He stated that he was under no restrictions because 
of his heart, but that he had a twenty-five pound restriction 
due to his back with no stooping, bending or twisting. Claimant 
asserted that he needs trea~~ent as his lef t leg goes out and as 

he continues to have pain into his t high. He e xperi ences pain 
in his hamstrings and his ankle catches. After he sits he has 
pa in above his hips above the belt line. Moisture in the air 
causes his back to hurt. He soaks in a hot tub to re lieve the 
discomfor t. Claimant said that his complaints can occur without 
activity. 

Claimant denied injury to his back in an auto accident of 
Decem_ber 25, 1977 in whi ch h i s car was totalled. Although he 
admitted giving testimony regarding his back in a lawsuit in 
that matter, he denied the truth o f that testimony. He of f ered 
that he was having financial difficulties. He expressed the 
feeling that he had clar if ied his untruthful answers before the 
end of the deposition. He agreed that he had said an industrial 
injury did not really hurt his back and that the injury was 
limited to his upper neck and shoulders. Wh ile he acknowledged 
making claim for group benefits, he did not r ecall stating in 
h i s c laim that he had a severe back injury. He denied treatmen t 
by a Dr, Barker, Rather he said he was treated by Dr. Twyner. 

Be agreed that during the first six months of 1978 he had 
compl ained to Dr. Twyner that his back was banged up because of 
the car accident. He denied missing work time for that period. 
He said that it was or. Chang who kept him off work in ea rly 
1978. 

Claimant with prompting recollected being treated in 1976 
fo r diabetes, dizziness and headaches. He saw or. Bondo for the 
latter complaint. He was treated by Dr. Solace for depression. 
He also remembered being attacked and mauled by th ree persons in 
early 1977, having a fractured hand and eye abrasion and being 
off work f r om Mar ch 9, 1977 through May 3, 1977. He denied a 
muscle strain in both shoulders after his return and he did not 
recall seeing Dr. Smith. 

Claimant said that he did not tell Dr. Jarrett that he had 
back pain because or. J arre tt could see that he was hurting, 
because the doctor noticed his scraped skin and because his neck 
pain was more serious. He pointed out that ultrasound was 
applied to both his upper and lower back. He did not remember 
telling the physician that his low back was giving him no 
trouble. 

Claimant stated that he did not tell or. Twyner that he had 
low back pain for a year o r a year and a half after a chain fell. 
Neither did he mention it to Dr. Kreiter, but Dr. Kreiter got 
the history from medical records. 

Claimant first asserted that he was not struck by a chain in 
his upper or neck shoulder. Claimant did not know what he said 
when his deposition was taken, but he thought he probably did 
riot "nrl i>rstand. Ultimately claimant said that he had been hit 

by a chain wher e his neck joins the shoulder and that he told or. 
Jarr~tt that was the a rea that hurt. He did not think he 
mentioned his low back, but he thought the doctor had. 

Claimant expressed the feeling that he did hurt his low back 
on August 7, 1978 and that all his low back complaints were 
traceable to that time rather than to any injury before or to 
his 1977 accident. 

Cla imant alleged that on his return to work in October of 
1982 he had trouble working because of cramping in his leg, 
ankle and upper bac k. Re denied go i ng to first aid wi th a 
hea?ache ~r telling t he nurse that the headache was attributable 
t~ nis being back to wor~ too soon or that his hear t was troubling 
him. He asserted that his knee went out after two or three 
hour s. Be first related having leg pain to an accident when he 
saw Dr . Dasso in 1982. 

Claimant 's deposition wa s taken in this matte r on August 12, 
1983. Be said that the parts he work ed with as a pump assembler 
would weigh an average of two to three pounds with the finished 
product weighing 400 or 500 pounds . That product was moved with 
a hoist. 

Claimant described an injury in October of 1976. A chain 
fell from a rack. Be caught the weight of it and it knocked him 
to the ground. He injured his low back for the first time and 
also his fingers. He denied any injury to his neck or right 
shoulder at that time. After this incident claimant noticed 
that h~s left hip started going out of place and had ·a catch in 
it. His right knee also had a catch. He had pain both in his 
low back and buttocks area and his kne~. He was sent to or 
Fesenmeyer who put him on light duty for brief intervals. He 
noted ~hat after he worked for a period he would get pain in his 
hamstring and calf muscles. 

Claimant said that he was not hurt in a car accident in 
December of 1977, but that his back was aggravated. 

Claimant described the inc~dent of August 7, 1978 as follows: 
A. And I was taking a chain off the table --
taking chains o ff tables for the machine operator 
and I guess I wasn't taking them off fast enough so 
he pushed one. The other chain pushed one off the 
back on the floor an~ it was all balled and crumpled 
up, the end of it sticking up in the air, so I went 
to my foreman and I told him what the machine 
operator had done. He told me -- he said " I f we 
get this one up and he push another one off, we' 11 427 
change places, you run the machine and he'll become 
the pin dipper." So I wa s -- I went back to get 
the chain up, so I got up on the table and I hooked 



it on t~e part that was sticking up with the in tent 
of pulling it back on the table and the hook came 
loose. The tub had all the bushings from the table 
and I slipped down off the table, pressed between 
the tubs -- several tubs that were setting there 
The end of it came loose and swung around on the· 
hoist and hit me across the right shoulder and neck. 

Q. WNen you fell off the table tbat you were 
standing on, did your body strike something? 

A. The chain hit me. The end of the chain came 
down. 

Q. Okay . I heard that part, but it sounds to me 
like you're falling off the table. Where did you 
end up? Did you land on the floor and hit the 
floor? 

A. Between the floor and the tubs. The tubs were 
back against the table. I was in between them and 
the weight was pressing me backwards. 

o. 
A. 

What part of your body was struck by the chain? 

My upper neck and shoulder (indicating). 

MR. WESTENSEE: Point to which shoulder. 

THE WITNESS: The right shoulder (indicating). 

BY MR. SHEPLER: 

Q. Just a momemt ago you gestured towards one of 
your shoulders; was that your left shoulder? 

A. Yeah, left shoulder. 

Q. And the area that you are pointing to in the 
upper back looked to me like you were pointing to 
near the base of your neck where your neck runs 
into the shoulders. 

A. Yes. 

Q. Is that the part where you were hit? 

A. Yes. 

Q. Was any other part of your body injured or 
damaged by the chain? 

A. No. 

Q. Was any other part of your body injured or 
damaged by your fall? 

A. No. (Claimant ' s dep., dated August 12, 1983, 
pp. 21-23 11. 15-25, 1-25 and 1-16) 

Claimant first saw Or . Jarrett. The nurse at the plant directed 
him to mental health and the to Dr. Fesenmeyer who told him 
either to go to mental health or back to work. He did not move 
his shoulder or neck. He went back to Dr . Jarrett and then to 
mental health where he saw Dr. Chang. Claimant said he did not 
finish treatment with Dr. Chang and was dropped ftom the class. 
He got a release from or. Chang to return to work but he dia not 
go back because Dr. Jarrett still had him under a twenty-five 
pound restriction. 

Be then saw or . Kreiter who gave him a twenty pound restriction 
and who placed him in a brace. By this time his nee~ was better 
and had gotten better during sauna treatments with Dr. Chang. 
Be wore the brace when he tried to go bac k to worK, but the 
brace did not help. 

Dr . Verma provided him with a week of sauna treatment to his 
low back. 

Claimant reported having two heart attacks in April of 1980 
ana having heart surgery. Claimant indicated he was permitted 
to return to work in terms of his heart about three months later 
with a twenty-five pound restriction. Claimant recollected that 
in 1982 he had asked the doctor to take off that restriction. 

Claimant claimed that when he went back to work in November 
of 1982 he was having trouble walking, i ncluding cramps in his 
knees and his hip going out after he l~bored three to four hours . 
He went to Or. Dasso because he did not think or. Fesenmeyer was 
a back doctor and because he di~ not like the way he had been 
treated by the doctor. He asserted that he had been told by the 
nurse that he would have to see his own doctor. or. Dasso gave 
him injections in his knee, ankle and back. 

Claimant said his present complaint was back oain which he 
eases by getting into hot water and soaking. He alleged inability 
to be on his feet all day, to lift repetitively, to bend o r to 
stoop for prolonged periods ~ r to drive for long distances. 
More specifically he said that bending will give him twinges 
into his thighs and along his hamstrings in the eight leg. Be 
has pain in his right knee when he raises up from stooping down. 
After prolonged sitting he has a burning ache into his buttocks 
area. 

Claimant reported having no visits planned to doctors 
b7cause or. Dasso had not been paid by the company and he 
himself could not afford to pay him. 

Claimant's final testimony was that he had low back h " d 
knee problems as a result of his work injury in 1976 and b~1o~~ 
his _3utomo~ile accident in which he had not hurt himself. 
Claimant indicated that his low back pain had been bothering him 
bef~re the fall off the table in August of 1978 because he was 
seeing Or. Pesenmeyer foe it and being treated with pain pills 
and released from work. He claimed injury at work in 1976 and 
1978 . 

Claimant gave a deposition in a case involving his claim 
against Mary L. Burnes as a result of his car accident in 1977. 
In that testimony he said that he had completed ninth grade and 
started ~ork for defendant on May 2, 1973. He explained that he 
was re~ei~ing long term ~isability because the company lacked 
work within his twenty-five pound w~ight limitation. Be attributed 
the back injury responsible for his long term disability to the 
1977 car accident. 

Claimant explained that he last worked on August 7, 1978 
because he on that date injured his upper neck, back and shoulder. 
Re was questioned: 

Q. ~ow did that accident happen? 

A. Well, I was up on a table dislodging a chain, 
and the horse gave and it spun and knocked me off 
the table. 

Q. Did the chain fall on you or -

A. No, it didn't fall on me. 

Q. Bow were you injured? 

A. Well, when I fell, I hit against a tub that was 
down on the floor. (Claimant dep . , August 7, 1981, 
pp. 8-9 11 20-25 and 1-3) 

Later he said: 

A. Yes. I was pin dipping and after I dipped the 
pins, I have to take the chain off the table. 
Well, the operator pushed the chain off the taole 
and it balled up on the floor; and I hooked the 
horse to it and trying to lift it, and the horse 
came loose and knocked me o ff the table and I h1t 
the end of the tub. 

Q. What part of your body hit the end of the tub? 

A. Neck and shoulder . 

Q. Other than that August 7th, 1978 injury at 
work, have you received any other inJuries at work 
since December 25th, 19777 

A. No. 

(Claimant dep., August 7, 1981, p. 23 11. 3-16) 

Cl aimant testified that or. Chang ordered pain shots for him 
after his car accident and that he was off work as a result of 
that accident from December 25, 1977 until March 3, 1978 or 
February 22, 1978 or February 2, 1978. He said that he went 
back to his regular job and then he was placed on light duty by 
Or. Twyner some time in March. Claimant reported he was off and 
on work after his return because he could not keep up with the 
l~ne due to his low back difficulties. When the company had no 
light duty, he would be placed on short term disability. 

Claimant indicated that he injured a foot at work in 1974 
and 1975. In 1976 he caught a chain and • wrestled* it to the 
ground. Be was seen by Dr. Fesenmeyer and returned to work the 
following Monday. Claimant said that after the car accident in 
1977 he was involved in another incident when a truck hit the 
side of his parked car. He denied any injury. Be denied any 
fall on stairs. 

Claimant testified that he does not feel he has recovered 
from his August 7, 1978 accident as he still has a problem with 
his neck and shoulder. 

Claimant attributed his seeing or. Barker to low back pain 
resulting from the car accident. 

Claimant reported being treated by or. Kreiter who gave him 
a back brace to wear as he worked as a result of his industrial 
injury; by or. Russo who hospitalized hi,n for therapy for his 
low back strain from the car accident and by Or. Jarrett for his 
upper neck and back as a result of the August 7, 1978 i~cident. 

Regarding his car accident, claimant said that his car was 
struck in the side by another vehicle which ran a red light. 
Bis accele rator got stuck and his car hit a street light. Re 
did not go to the hospital first because he was home on leave 
from being hospitalized for depression. When he returned to the 428 
hospital later in the evening, his low back had started to ache. 
or. Chang ordered a shot and x-rays. Claimant believed he left 
the hospital th ree or four ddys after the accident. Be complained 
that as a result of the acc1dent that when it gets damp or he 
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sits for a long time, he cannot straighten until he walks two or 
three steps. Be said that the pain comes on with dampness 
temperature changes or when he lies in bed too long. ' 

Claimant denied ever having low back pain from lifting a 
chain at work . Be also testified that he did not tell or . T\olyner 
of low back pain resulting from tripping on stairs. He said 
that it was Dr. T\olyner who said his pain was aggravated by 
lifting on March 3, 1978 rather than any statement he himself 
made. Then he said he did complain of low back pain as a result 
of lifting. Claimant responded "No• to a question regardin~ the 
correctness of a statement in a letter December 15, 1978 which 
was • sevin Pettie, thirty-nine year old male bas had a year
and-a-half_to two-year history of low back pain which started 
when a chain fell on him at work." It was cla imant's opinion 
that Dr. Twyne r 's statement was based on information he obtained 
from t~e rec~r ds of Dr. Corden who ha~ tre~ted him for a urinary 
tract infection and later was angry with h im for changing 
doctors . Claimant did not know why Dr. Fesenmeyer would have 
reported his injuring his back on July 8, 1976 as a result of 
trying to turn a 200 pound track. Also he did not agree with Dr. 
Fesenmeyer's saying in a letter of O<:tober 26, 1976 that he was 
having low back and r ight shoulder pain because a chain had 
fallen on his back. 

Finally, claimant said that he had no injury to his back 
before the car accident in December 1977 and that he did not 
complain of a back injury until he first saw Dr. T\olyner on March 
3, 1978. 

Company medical records show that in March of 1978 claimant 
developed a pinched nerve in his right hip. The following day 
he reported a back strain from his December 1977 accident. or. 
Twyner restricted him from heavy lifting and bending. He was 
off work from March 13, 1978 to Ma y 22, 1978 . He missed work 
again from May 24, 1978 to June 19, 1978. 

On August 8, 1978 claimant alleged back strain from pulling 
on a heavy chain. An appointment was made for him to see Dr. 
Jarrett . Claimant apparently was allowed to return to work on 
August 21, 1978. When he tried to work, he again had back pain. 
He was sent to the doctor who seemingly told him to go to mental 
health or to return to work. Claimant returned to work on 
October 16, 1978 . On November 2 he was placed on light work. 
Claimant was released for regular duty with a sacroiliac belt on 
December 11, 1978 . Ten days later he was placed under a twenty
five pound weight restrict ion. In early 1979 claimant was 
returned to his regular work. 

C. R. Fesenmeyer, M.D., first saw claimant for back complaints 
on January 31, 1974 at which time he told of strain in his back 
on the previous night while lifting putting chains on a table. 
Claimant had tenderness in the right side of his low back and a 
list to the left. Claimant was diagnosed as having an acute 
back strain. Claimant was given pain medication . 

Claimant was next seen on July 8, 1976 at which time he told 
of slipping and straining his back as he tried to turn a 200 
pound track. Tenderness was found in the low back. There was 
no radiation. Again the diagnosis was acute low back strain . 
Claimant was placed on light work and given a muscle relaxer. 

Claimant returned in the fall with pain in his low back and 
ri~ht shoulder. For a third time t he diagnosis was acute back 
strain. Claimant was given Butazolidin and placed on light work 
with limited lifting. Claimant continued to ~e seen until the 
end of the year with medication changes and use of a tranquilizer. 
Claimant's complaint shifted to soreness in all areas of his 
back. Claimant was last seen on December 6, 1976 at which time 
he reported his symptoms had subsided. 

Claiman t was then examined on August 21, 1978 after an 
injury at work for which he had been treated by Dr. Jarrett. Re 
complained to or . Fesenmeyer of pain in the right hip ~nd 
buttocks and left side of the upper back . A back strain was 
diagnosed. Claimant was told to return to work and he was given 
no restrictions. 

or. Pesenmeyer examined claimant ?n September 22~ 1982 and 
found that in spite of claimant's denial of chest pain at the 
time, he could not recommend return •to any type of ;actory work 
which requires lifting more than fifteen to twenty-~iv~ po~nds, 
or which requires constant standing, walk ing, or climbing. Dr. 
Fesenmeyer did not believe claimant could work on an assembly 
line. 

Lafayette J. T\olyner, M.D., family practitioner, first saw 
claimant on March 6, 1978 for complaints of low ~ack pain . 
aggravated by lifting. Claimant had tenderness in the paraspinal 
muscles in the lumbar area. A diagnosis of paraspinal myofacial 
strain was made and claimant was treated with muscle relaxants 
and a diet. The doctor believed his treatment at the time 
pcobably was necessitated by claimant's auto accident. 

When claimant was seen the following week he complained that 
his back condition was worsening because of constant bending at 
work. Claimant was given a light duty slip and Soma Compound 
was prescribed. Claimant was returned to full duty on March 24, 
1978. 

Claimant was agai ,, seen for low back strain on May 25, 1978 . 
He was returned to light duty and placed on Equage~ic with heat 
and a diet pill. The following week claimant continued to h~ve , 
tender paraspinal muscles in the lumba r area. On June 9 claimants 

low back strain was combined with a urinary tract infection. On 
June 19, 1978 claimant was given a slip to return to work. Dr . 
Twyner stated that claimant "had a negative attitude toward 
work, and I gave him a return to duty slip and encouraged him to 
try to work with his problem . • 

Claimant was seen and hospitalized in August of 1978 for an 
ileus of his bowel. 

On November 2, 1978 claimant gave a history of straining his 
back at work while lifting a heavy plate. He had tenderness in 
the paraspinal muscles on the left and again was treated with 
muscle relaxants . Physical therapy also was scheduled. Dr. 
Twyner said that "from the time that I had seen him in March 
through the many follow-ups that I saw him, he had developed a 
chronic low back strain syndrome• which he said could be permanent . 
Claimant was referred to Dr. Kreiter. 

On December 13, 1978 claimant told of returning to work and 
being unable to work because of strenuous lifting . Re was 
tender in the paraspinal muscles in the lumbar area. 

Claimant was returned to his regular work on January 18, 
1979 with a back brace. The doctor attributed claimant's 
treatment to the same problem for which he had been treating him 
since March of 1978. 

or. T\olyner observed that claimant had some low back pain 
related to his urinary tract infection. Dr. Twyner was unaware 
of a back injury at work in 1976. 

Ultimately the doctor said, •it's possible or probable that 
these recurrent injuries aggravated by lifting could be traced 
to the original auto accidents" and that the strains were 
•aggravations of the same problem -- chronic low back strain." 

A letter from Dr. T\olyner dated August 29, 1978 recounts 
claimant's having been seen at the center by a Dr. Scott Corden 
on September 27, 1977 after a fall down some stairs . A diagnosis 
of low back syndrome-muscle strain was made. 

In a letter dated December 15, 1978 Dr. Twyner notes a year 
and a half to two year history of low back pain starting when a 
chain fell on claimant at work . Reinjury was attributed to 
lifting heavy chains with severe low backaches occurring almost 
daily. The doctor's opinion was that claimant "has a chronic 
l •:mbosacral strain which ~s being continually aggrivated (sic) 
by the strenuous lifting, pulling, which his job requires, and 
he should be transferred to a job which is less strenuous.• 

On April 23, 1981 Dr. Twyner wrote : "Mr (sic) Sevin Pettie 
~u~ bc~n sufferi ng from low back pain, which he states that the 

original injury to his back was from a car accid ent on December 
25 , 1977, and has been recurrent over the past ~hich he attributes 
to lifting a heavy chain at work." 

F. W. Smith, M.D., reported on August 1, 1978 seeing claimant 
on March 6, 1978 and subsequently on June 19, 1978 for low back 
strain, paraspinal myofacial strain and recurrent urinary tract 
infection . 

s. C. Chang, M.D., admitted claimant to the hospital on 
January 6, 1978 because of acute progressive depression following 
the death of his son. Claimant had a history of prior hospital
izations and of temper outbursts. During this hospitalization 
claimant complained of back pain. X-rays of the lumbar spine 
were negative. Claimant left the hospital against medical 
advice with his condition not improved. 

Steven R. Jarrett, M.O., saw claimant on August 10, 1978 and 
took a history of claimant 's straining his neck as he was 
pulling cha ins. Clai~ant complained of pain in his neck, left 
upper trapezius and left deltoid region accompanied by numbnes , 
or paresthesia. He denied low back t:ouble. 

On exaraination claimant had limitation in cervical motion 
and tightness and tenderness to palpation at the left cervical 
paraspinals and left upper trapezius. X-rays of the cervical 
spine evidenced no arthritic changes and disc spaces and the 
invertebral foramina were open and clear. Diagnoses of cervical 
strain and depression were made. The doctor expected claimant's 
strain to be controllable, but he saw the depression as another 
mattec. Physical therapy was commenced. 

By August 16, 1978 claimant's motion had improved with only 
a ten degree loss in left lateral flexion remaining. or. Jarrett 
expressed concern over the potential development of •a chronic 
lingering pain situation because of his emotional state with 
tension myalgia compou,ding the strain problem." He anticipated 
claimant's return to work the ~ollowing Monday. 

On August 29, 1978 Dr. Jarrett found claimant's cervical 
motion normal and wr ote: "There is no objection from ouc 
standpoint for him working, however the Scott County Commnunity 
Mental Health Center has taken him off wo:k." 

Steven C. Chang, M. O., psychiatrist, reported that claimant 
was seen in the county mental health facilities sporadically 
from 1974 to 1978. Re initially was seen and hospitalized for a 
severe anxiety attack, depressive feelings and an inability to 

429 control his anger. 

Claimant returned on November 10, 1978 reporting his wor king 
foe three weeks. Be verbalized hostility toward his employer . 



He complained of his neck and low back. Some 1ild limitation of 
motion on left lateral flexion increased which was diagnosed as 
myofascitis secondary to a strain three months before . Tempocary 
lighter work was proposed. 

Physical therapy was provided to claimant in Oecembec of 
1979 and January of 1980. On claimant's January visit he 
complained of urinary problems. His back muscles remained sore 
to palpation . Claimant expressed concern about lifting at wock 
because he was unable to bend his ~nees while lifting fcom tub~. 

Richard L. Kreiter, M.D., saw claimant on December 8, 1978 
on referral from Dr. Twyner with chief complaints of low back 
pain. Claimant gave a history of one and a half to two years of 
low back pain which started when a chain fell on him or when he 
twisted his back while lifting a chain . He told of injuries in 
March and August of 1978. Claimant reported being off work for 
five weeks at the time of this examination. Claimant's back was 
bothered by bending, lifting, stooping and his muscles drawing. 
He denied leg pain . He ~as able to cise fcom a squat. He was 
tendec in the lumbosacral acea. The doctor's impression was 
chronic lumbosacral strain. Medication, exercise, moist heat 
and use of a sacroiliac belt were recommended. 

On December 20, 1978 cl aimant was assigned a thirty-five 
pound weight restriction. 

In January pain complaints were confined to the lower back 
with slight buttocks discomfort. Claimant was tender in the 
lumbosacral area. Claimant was given a return to work slip for 
full duty as of January 19, 1979. 

On February 21, 1979 the doctor recorded claimant's working 
for four hours before back pain started. Claimant claimed that 
his back hurt more after an auto accident. The doctor cecommended 
clai~ant return to his regular job or back to one less strenuous. 

Claimant returned on July 8, 1981. He spoke of neck and low 
back pain with a "hollow" type pain in his back going to his 
chest. Claimant was tender in the trapezius bilaterally and 
along the vertebral borders of both scapula, the lumbosacral 
area and the sciatic notches. Straight leg raising indicated 
tight hamstrings. Claimant's weight had increased more than 
twenty pounds. The doctor's impression was chronic lumbosacral 
pain with possible mild disc syndrome and chronic cervical eain. 
Execcise, vocational cehabilitation and a chconic pain clinic 
were suggested. The doctor did not think claimant should go 
back to work for defendant because of frustrations which were 
not helpful to his condition. 

Frank I. Russo, M.O., saw claimant on December 20, 1979 3t 
the requPst of dcf~ndant. Claimant gave a history of chcnnir 
low back pain and complained of constant aching in his back with 
occasional diffuse radiation into his lower extcemities with 
symptoms exacerbated by prolonged standing or sitting. 

On examination claimant had a seventy-five percent of normal 
range of motion and slight tenderness over the sacroiliac joint 
bilaterally. There was deconditioning of the abdominal musculature 
on bent knee situps. The claimant's spine was free of defects 
including arthritis. Or. Russo's diagnosis was chronic lumbosacral 
strain with some continued deconditioning in the abdominal 
musculature. A back reconditioning program was prescribed with 
a lifting restriction of twenty to thirty pounds with avoidance 
of frequent bending, lifting or twisting. 

When claimant was seen in January he reported his inabilitv 
to go back to work because no job had been found for him. 
Claimant had virtually full range of motion. Straight leg 
raising was limited by hamstring tightness. Claimant was found 
to need a thirty pound weight restriction with a limitation on 
continuous bending and lifting. 

Claimant was next seen on October 16, 1980 at which time he 
had a relatively normal range of motion in the lwrbar spine with 
no gross tenderness or spasm. Straight leg raising elicited 
slight complaints of hamstring tightness bilaterally. There was 
no weakness in either lower extremity. Dr . Russo refused to 
"overrule" any weight restrictions placed on claimant by his 
cardiologist . 

Claimant has been treated for cardiac problems by Philip A. 
Habak, M.O., and William Dipple, M.O. The latter performed a 
total cardiopulmonary bypass with a single aortocoronary vein 
graft to the right coronary artery following claimant's suffering 
an acute subendocardial infarction of the posterior wall in 
March of 1980 and a cardiac catheterization which showed a 
complete occulsion of the right mid-coronary artery. 

Following an electrocardiogram and stress test on June 23, 
1980 both of which were normal, Or. Habak expressed his intent 
to obtain a copy of claimant's job description so that he could 
make a decision regarding cla.mant's work capabilities aryd 
restrictions. On July 17, 1980 Dr. Habak wrote that claimant 
would be released to return to work on August 25 with a twenty
five pound restriction. 

or. Habak saw claimant on November 6, 1980 and noted that he 
continued to smoke two packs of cigarettes daily and had gained 
weight. Outside of mild hypertension, claimant was found to be 
doing well from a cardiac standpoint. 

Stress testing was repeated on January 13, 1981 because 
claimant complained of recurrent chest discomfort which was 

associated with exertion. That test was terminated because 
claimant became exhausted and short of breath. No rhythm 
abnormalities were seen. Claimant was declared to have limited 
exercise tolerance and Sorbitrate and Inderal were prescribed. 

Claimant returned on April 16, 1981. His examination was 
unchanged except for the development of tenderness in the left 
trapezius. 

or. Habak did another evaluation of claimant on January 25, 
1982 and wrot:1!: "He still has difficulty ,~turning to his 
previous job because of the weight lifting restriction. This 
was initially imposed because of the patient's back condition. 
I have maintained the same level although perhaps from a cardiac 
standpoint the patient could possibly lift more.• 

Claimant had a stress test on August 23, 1982 after he had 
occasional episodes of a burning sensation in his eight upper 
chest. His electrocardiogram was normal. The stress test was 
terminated when claimant developed a leg cramp. He was found to 
have adequate exercise tolerance. On August JO, 1982 Dr. Rabak 
wrote: " Based on his current cardiovascular status Mr. Pettie 
should be able to resume his previous occupation at this time." 

Raymond w. Dasso, H.O . , board certified surgeon, saw claimant 
on December 7, 1982 at which time he complained of pain in his 
lower back, left hip, left knee and right ankle. X-rays showed 
claimant's. sacroiliac joints to be within normal limits with no 
evidence of fracture or dislocation. There was mild osteoarthritis 
in the lower lumbar spine. Claimant was diagnosed as having a 
mild to moderate severe lumbosacral strain, mild osteoarthritis 
of the lumbar spine, bilateral subglut.eal bursitis, bursitis 
adjacent to the right heel and patellar misalignment in the left 
knee and was found to be totally disabled. 

Computerized tomography was done before year's end and it 
was normal. 

On December 23, 1982 claimant gave a history of being 
knocked off a table as he was trying to dislodge a chain and 
inJuring his upper back and the left side of his neck. 

Claimant was permitted to return to light work on January 
18, 1983 with no lifting over twenty pounds and no excessive 
bending, stooping or twisting. 

APPLICABLE LAW ANO ANALYSIS 

The first issue to be decided herein is one of causal 
connection. The claimant has the burden of proving by a pre
ponderance of the evidence that the inJury of August 7, 1978 is 
causal lv related to the disability on which he now bases his 
claim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 
(1965). Lindahl v. L. Q. Boggs, 236 Iowa 296, 18 N. W,2d 607 
(1945). A possibility is insufficient; a probability 1s necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v . Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W . 2d 167 (l960). 

An award of benefits cannot stand on a showing of a mere 
possibility of causal connection between the injury and the 
claimant's employment. An award can be sustained if the causo. 
connection is not only possible, but fairly probable. Nellis v. 
Quealy, 237 Iowa 507, 21 N.W.2d 584 (1946). However, expert 
medical evidence must be considered with all other evidence 
introduced bearing on the causal connection . Burt, 247 Iowa 691, 
73 N.W.2d 732. The opinion of experts need not'oe couched in 
definite, positive or unequivocal language. Sondag v. Ferris 
Hardware, 220 N.W.2d 903 (Iowa 1974). However, the expert 
opinion may be accepted or rejected, in whole or in part, by the 
trier of fact. Id. at 907. Further, the weight to be given to 
such an opinion Ts for the finder of fact, and that may be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W. 2d 128 (1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that is aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant 1s entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). When an aggravation occurs in the performance 
of an employer's work and a causal connection is established, 
claimant may recover to the extent of the impairment. Ziegler v. 
U.S. Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961). 

The claimant's burden is a preponderance. Preponderance of 
the evidence means the greater weight of ev idence, the evidence 
of superior influence of efficacy. Bauer v. Reavell, 219 Iowa 
1212, 260 N.W.2d 39 (1935). A decision to award compensation 
may not be predicated upon conjecture, speculation or mere 
surmise. Burt, 247 Iowo 691, 73 N.W.2d 732 (1955). 

This case is complicated by inconsistencies in claimant's 
answers to interrogatories, his testimony given in depositions, 
his testimony at the hearing and the histories he gave or failed 
to give his many examining and treating physicians. 

Claimant's answers to interrogatories and his own testimony 
will be reviewed first. 
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Claimant ' s answers to interrogatories include an accident of 
:tober 1976 in which he had inJury to his neck, low back and 
Lght shoulder and a back injury in an automobile accident on 
!Cember 25, 1977. No other injuries are acknowledged. 

In deposition testimony, claimant saLd an incident in 
:tober of 1976 involved a chain falling from a rack and knocking 
Lm to the ground with injury to his low back and not to his 
~ck or shoulder. Following this he had trouble with his left 
LP and with his right knee. 

At the time of hearing ~e denied receLving any injuri to his 
ick in the auto accident in December of 1977 and he denied the 
~uth of testimony he had given in a lawsuit relating to that 
,cident . In his deposition in this case he claimed both that 
is back was aggravated by the accident and that he had no 
njury as a result of the accident. Claimant declared in his 
~position in the case against Mary Humes that it was the auto 
:cident wh ich was responsible for the long term disability to 
is back . Be said that he was given pain shots by Dr. Chang and 
~er eafter had low back problems. 

Claimant has had a multitude of health problems not all of 
,ich have been orthopedic in nature. His regard for his own 
?11 being is less than one would like in that he has continued 
) smoke and has failed to reduce his weight. 

Medi:al evidence shows Dr. Fesenmeyer first saw claimant for 
!Ck complaints in early 1974, found tenderness in the right 
~wee ba~k and diagnosed an acute low back strain. In 1976 
laimant had an incident which he described to Dr. Fesenmeyer as 
c~urring when he tried to turn over a 200 pound track. Later 
r. Fesenmeyer recorded a nistory of a chain falling off a rack 
nd onto claimant who then complained of low back pain. 

or. Twyner's notes reflected a •1isit on September 27, 1977 
t which time claimant told of low back pain following a fall on 
ome steps. Claimant's automobile accident happened in December 
f 1977. Notes from a hospitalization in January show claimant 
as complaining of back pain and neck strain at that time. 

Dr. Twyner saw claimant on March 6, 1978 for low back pain 
hich he related to claimant's automobile accident. After a 
ourse of drug therapy, diet and light work, claimant was 
eturned to full duty. The same procedure was followed in May. 

Regarding his injury of August 7, 1978, claimant ~aid a~ the 
ime of hearing that he fell from a table which had 011 on it 
nto a tub for used parts. He scraped his low backside and l~ft 
houlder. Lat~r hr agreed that he was hit by a ~hain where hi~ 
eek joins his shoulder. In his deposition he stated that he 
ell from a table between several tubs and then was hit.across 
he right or left shoulder and neck by the end of a chain whi ch 
as swinging in the air. Re denied damage to any ~thee parts of 
is body. His third version given in the case against Mary 
wnes wa3 that he was knocked off a table and hit a tub on the 
loor injuring his neck and shoulder. 

Claimant reported oh August 8, 1978 a back stra~n from 
1ulling a heavy chain. or. Jarrett reported com~laint~ of pain 
n the neck, left upper trapezius and left deltoid region. 

:laimant denied low back pain. A cervical strain was the 
liagnosis. or. Jarrett's prognosis as of August 10, 1978 was 
:hat claimant's strain would be controllable, but that the 
tepression was another matter. An August 16, 19?8 note from the 
:herapist ind icates claimant's left upper trapezius, post . 
:ervical musculature and left rhomboids were . treated. Claimant 
lid complain to the therapist of low back pain . By ~ugust 20, 
. 978 claimant was assessed able to work, but he remained off 
>ecause of recommendations by the mental health c~nter. On 
lovember 10 1978 claimant was found to have "a little myo
:ascitis ••• ~econdacy to probably the strain he had three months 
190.• Lighter duty was suggested. 

Claimant also was seen in August by Dr. Fesenmeyer whom he 
:old of pain in the eight hips and buttocks and left upper back, 
>u t to whom he gave no history of injury. Or. Fesenmeyer felt 
:laimant came to him because he had been sent back to work by or. 
Jarrett. or. Fesenmeyer, too, told claimant to go back to work 
!nd placed him under no restrictions. 

or. Twyner saw claimant in November and ~oo~ a history of a 
~ack strain which occurred as claimant was lifting a heavy plate . 
Dr. Twyner attributed his treatment of 7laimant to the difficulty 
~hich had caused claimant to seek care in March of 1978. Re 
thought claimant's back trouble was initiated a year and a half 
to two years before when a chain fell on him at work: or. Twyner 
recognized aggravation of claimant's condition stemming from the 
auto accident by lifting. He acknowledged some ~egree of low 
bac k pain would be attributable to claimant's urinary tract 
infection. 

On December 23, 1982 or. Dasso took a history of claimant's 
being knocked off a table on August 7, 1982 (sic] when he was 
trying to dislodge a chain and having inJury to ~is.upper back 
and the left side of his neck. The doctor wrote. Pt states 
that he notices soreness there when the weather changes otherwise 
it does not bother him too much." 

There is some scant evidence in this record to support a 
causal relationship between claimant's injury of August 7, 1978 
and his disability, but it falls well short of a preponderance . 

Claimant's first problem is multiple versions of the manner in 
which the injury occurred . Claimant's more frequent testimony 
of injury to his shoulder and neck at that time is corroborated 
by evidence from Dr. Jarrett who was the first doctor he saw 
after the incident, but who did not record the scraped skin to 
which claimant testified, and by the physical therapist's note. 
The latter refers to a complaint of low back pain. 

The record viewed as a whole is not supportive of a finding 
of any permanent injury to claimant ' s low back in the incident 
on August 7, 1978. 

Claimant's brief points to evidence which he said relates 
his complaint to work and, in fact, the evidence he refers to 
does make the connection. This case, however, is a revie w
reopening of the injury he received on August 7, 1978. Dr. 
Twyner's letter does not make that specific connection. Or. 
Jarrett's letter anticipates that claimant's strain will be 
controllable and claimant will return to work. Dr. Russo ' s 
impression was a chronic lU!Dbosacral strain. Claimant ' s August 
7, 1978 injury was to the cervical and shoulder area. Dr. 
Rreiter's report was excluded, but had it been allowed Or. Kreiter 
apparently did not know of claimant's auto accident: he made 
specific notes that Or. Jarrett "gave no indication of significant 
back trauma: • and he concluded only that claimant 's back •could 
have been reinjured at the time of the 1978 injury. • An addendum 
to Dr. Dasso 's report which also was excluded is similar. Be 
wrote: "I feel that this recurring condition could be related 
to the accident on August 7, 1978." Consideration of that 
evidence would not help carry claimant's burden . Claimant's 
condition resulting from his injury of August 7, 1978 was 
temporary in nature only and claimant has been compensated for 
all of that temporary disability. 

In light of this conclus ion on causation, it is .unnecessary 
to address any of the other issues raised in this ma~ter. 

FINDINGS OF FACT 

WR ERE FORE, IT IS FOUND: 

That claimant is forty-five years of age. 

That claimant has an eighth grade education. 

That claimant has work experience in pump and shoe assembly . 

That claimant began work for de fend ant in 1972. 

That claimant has received both long and short term disability 
oayrnents. 

That claimant was treated for tenderness in the right side 
of his low back in January of 1974. 

That claimant was involved in an automobile accident on 
December 25, 1977. 

That claimant was hospitalized in January of 1978 for acute 
progressive depression. 

That during claimant's hospitalization in January of 1978 he 
made back complaints. 

That claimant was off work from March 13, 1978 to May 22, 
1978 and from May 24, 1978 to June 19, 1978 with back strains. 

That claimant suffered a strain at work on August 7, 1978 as 
he was pulling a chain • 

That claimant was treated for neck, left upper trapezius and 
left deltoid pain complaints in August of 1978. 

That claimant received no injury to his low back in his 
accident of August 7, 1978. 

That claimant was last seen in mental health on October 10, 
1978. 

That claimant returned to work on October 16, 1978. 

That claimant had an acute subendocardial infarction. 

That claimant underwent cardiopulmonary bypass surgery with 
a single aortocoronary graft to the right coronary artery. 

That after surgery related to his coronary problems, claimant 
was released to return to work on August 25, 1980 with a twenty
five pound weight limitatio n. 

That claimant has a recurrent back syndrome. 

That claimant's most recent limitations placed b¥ Dr. Dasso 
are no lifting over twenty pounds and no excess bending, stooping 
or twisting. 

CONCLUSION OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant has failed to establish by a preponderance of 431 
the evidence a causal connection between his injury of August 7, 
1978 and any permanent disability wh ich he now may suffer. 



ORDER 

THEREFORE, IT IS ORDER: 

That claimant take nothing from these proceedings. 

That defendant pay costs pursuant t o Industrial Commissioner 
Rule 500-4 .33 . 

Signed and filed this ?.' day of November , 1984. 

JUDTHANN HIGGS / 
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INOUSTRI~L COMMISSIONER 

ROBERT G. PIPER, 

Claimant, 

vs. 

DAVIS CONSTRUCTORS, 

Employer, 

and 

UN IT£D STATES FIDELITY AND 
GUARANTY COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

File No. 715116 

A R B I T R A T I O N 

D E C I S I O N 

r- \LED 

This matter came on for hearing at the 
in Davenport, I owa, on December 20, 1983. 
appealed and the file was retu r ned to this 

B1centenn1al Building, 
The matter was 
agency for decision. 

A review of the commissioner's file reveals that an emplcye r s 
first report of i nj·.Jry .,,as filed on October 27, 1982. The 
record consists of the testi~ony of claimant, William G. Broderick 
and William Taylor; the de?OSition of Will ia:n Roger 'leyer, '1 .0.; 
and defendants' exhibit A. 

ISSUES 

7he icsucs for Jetermination ar~: 

l) Whether claimant sustained a~ 1nJury lr1s1ng out of and 
1n the course of his employment; 

2) Whether there is a causal relationship between the 
alleged injury ana the disability; and 

3) The nature and extent of disability. 

STATEMENT OF THE E'IIOEN..:E 

Claimant testified that he is pcesently on total disab1l1ty 
from the Veterans Administration. He was la3t employed by 

defendant employer in August or September 1981 as a welder-f.tter. 
During one period of his life he owned his own welding concern 
and has some vocational training in welding. Claimant testified 
that he has a tenth grade educa::ion. He testified that he has 
been a welder since 1948, although he nas been in othe r occupa tions . 

Claimant testified that on May 6, 1981 he was wo rk.ng for 
defendant employer and was welding on a strainer. He was told 
to empty a tank and while cleaning down the tank, he inhaled 
hydrochloric acid fumez and was overcome. He headed for the 
con trol room and too~ the rest of the dav off . He d idn't wor k 
the following cay because of breathing proolems. ~hen he 
returned to work he was having problems b reath ing and testified 
that he could not get air. Claimant testified that he kept on 
getting sore throats . He we nt to the nur c e and vas sent to the 
doctor. Cla imant testified tnat he was s1ven some med1cetion 
and that he r etu rn ed to worK the following Monday. Cla imant 
continued to work until lace August 1981. 

After the above described incident, claimant had trouble 
breathing and had incidents of s weating and nose bleed. Claimant 
tes tified lhat his breathing problems became so bad that he 
could not climb stairs. Claiman t was seei ng William rtoger 
Heyer, M.D. , and was sent to the Veterans Administration Hosp i tal 
whe re he say B. E. Hoenk, M.D. Claimant testified that he 
stopped working for defendant employer in August 1981 because he 
was la i d off for reasons ~nrel3ted to the inJury. Cla imant did 
not at tempt to get another JOb because he felt he could not do 
another Joo. He has ~ttempted to weld 1nd feels that he can 
only do this for about an hour at a time. He testified that he 
used to cut all of his fire...,ood and that he cannot do so now. 
Claimant testified that the welding ~e does affects his breathing. 
When he has breathi~g problems, he takes ox;gen. He test ified 
~hat he nas not been able to find work. 

::1a.:nant testified that 1n :981 c!'e '✓eterans Adm1ni.;tration 
put him on o xygen and that the ~eterans Administration supplies 
the apparatus but not the oxygen itself. Claimant test ifi ed 
that h~ consumes one bottle of ~xygen every ·wo weeks. Claimant 
testified that the VA ta~es car~ o f his medicativns and tnat he 
goes to the Veterans Administration for medication. 

On cross-examinat ion, claimant admit t ed that he had had 
prior breaching problems dating back to 1976. These problems 
incl uded troubles with breathing, high blood pressure, swelling 
of the legs and heart trouble. Add!tionally, the record indicates 
that claimant had some gout proclems and a liver problem. 

The claimant testified that the company nurse 
to or. ~eye r who referred t:m to or. Hoen< at tne 
Administration Hosoital . Claimant testified that 
smoke and quit when the VA placed him on oxygen. 

had sent h im 
'/eterans 
ne used to 
A fai r readina 

o~ claimant ' s evidence in the medical evidence submitted in this 
case indicates that claimant may nave had some ~ifficulty in 
quitting smoking . 

Willi am G. Broderick was a maintenance mJn for Clinton Co rn . 
He wor ked for Jefendant employer in May 1981 as a pipefitter and 
maint enance man. He observed nothing unusual in claimant's woe~ 
habits prior to the Hat 6, 1981 incident, but observed that 
claimar.t could not keep uo thereJftec. 

William Taylor was :naintenance superintendent in 1981. ~e 
testified that he knew claimant and that he did not observe any 
char.ge in claimant's work nab1ts after May 6, 1981. However, ne 
did note that claimant coughed more follo wing ~ay 6, 1981. 

Dr. Meyer testified by way of deposition in this case. He 
is a surg eon and first saw claimant on May 8, 1~81. He noted 
that claimant was wheezing and was short of brea t h. Claimant 's 
color was ruddy, indicating to the doctor that claimant was 
work ing hard to get his breath. Dr. Meyer examined cla i mant's 
throat and noted that 1t was quite red. Dr. Heyer t hought that 
claimant had inhaled gases subject to spilled h yd r ochloric acid. 
Claimant was tr eated by Dr. Meyer for some period of time. 
Treatment was conservative in na tur e. On June l, 1981 claimant 
was still complaining of hoarseness and shortness of b reath . 
Claiffiant had already been placed on a broncnodilator. or. Heyer 
caused cla iman t to be seen by Dr. Hoenk who diagnosed claimant's 
conrition as chronic laryngitis and subacute laryng it is secondary 
to cnemical i rrita tion. or. ~eyer testified as follows regarrtng 
causation: 

Q. Doctor, do you ~ave an opinion ~ased on reasonable 
medical certainty wnether Mr . P1per'3 inhalation of 
chlorine gas on or about Hay of 1981, wnil~ at worK 
aggravated his pr~-existing chronic ohstruc t1ve 
lung oisease and hi3 throat p r oblems? 

A. I think it's entirely within ~edical certa1nt~ 
tnat this certainly could nave aggr~vatdO n1s COPO 

On cross-examination, Dr. Meyer testified that claimant was 
a heavy smoker and that this would tend to aggravate chronic 
obstructive pulmonary d1~ease. Qn July 30, 1981 claimant had a 
pulse rate of 112. Re also testified that «hen he nad f1rsc 
seen claimant he thought claimant would get over this within a 
period of 24 hours He stated that x-rays showed claimant was 
su f fering from chronic obstructive pulmonary d1rease both before 
and after the May 6, 1981 inJury. 

The records of claimant «ere reviewed by Joseph Kaplan, M.O. 
He wrote a report dated Octcoer ,, 1°83 ~n.cn ~as 3dm1tted in to 
evidence as defendants' ex,i~1t A. An ~xcenent sumcary of :ne 
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tests is quoted below for informational value: 

The first pulmonary function studies done at the 
Veterans Hospital were on October ll~h, 1977. 
These studies showed that Mr. Piper had an FEVl of 
76% of predicted and FVC of 101?. of predicted. His 
blood gas studies showed~ ?02 of 68, PC02 of 34 
and Ph of 7.48. Followup studie3 on August 20th, 
1980 showed an FEVl of 54% and FVC of 641, which 
reflected a decline in pulmonary function of 
uncertain cause. The rext 3tudies avallable wer. 
on March 25th, 1981 which was one and a half mo n~~s 
prior to the incident involving the inhalation o~ 
fumes. The studies from March showed an FEVl of 
SA\ of predicted with an FVC of 671 of predicted, 
however, after the 1nhalat1on of a bronchodilator, 
the FEVl went to 66% and the FVC 791 ind1catins 
that there was an asthmatic component. The first 
pulmonary function studies available after the 
inhalation of fumes were done on Auoust 14th 1981 
and showed an FEVl of 59% and an FVC of 63%. This 
result reflects no significant change when compared 
to the studies done one and a half months prior to 
the inhalation of hydrochloric acid fumes. Blood 
gas studies done at the same time showed a P02 of 
63, PC02 of 45 and Ph 7. 38. These blood gas 
results are slightly worse than the ones done in 
1977, but when correction 1s made for aging, they 
3re not significantly different. The next pulmonary 
function studies available were done on April 13th, 
1982 and 3howed an FEVl of 781 and FVC of 851. 
Blood gas studies showed a P02 of 73, PC02 of 32 
and Ph 7.47. Finally, the most recent studies 
which would reflect pulmonary function were the 
blood gas studies done on January 5t~ . 1383 wnic~ 
snc1.ed a ?02 of 74, PC02 37 and Ph 7.26. 

Ee followed with the statement that there was no significant 
long-lasting change in pul~onary function because of the May 
1981 inhalation. Dr. Kaplan pointed out that claimant's pulmonary 
function improved between March 1991 and April 1982. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of ~he 
evidence that he received an inJury on ~ay 6, 1981 which arose 
out of and in the course of his employment. McDowell v. Town 
of Clarksville, 24! N.W.2d 904 (Iowa 1976); Musselman v. Central 
Telephone Co., 261 Iowa 352, 154 N. ii. 2d 128 (1967 J. 

The claimant has the burden of ~roving by a preponderance of 
the evidence th3t the injury of May 6 , 1981 is Cu~sally related 

to the disab!lity on which he now bases hi3 claim. Bodish 
v. Fischer, Inc., 257 Io,1a 516, 133 :-1.W.2::l 967 (1965). LindJnl 
v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19-15). A possibility 
is insufficient; a probability is necessary. Burt v. John 
Deere Waterloo Tractor works, 247 rowa 69l, 73 N.W.2d 732 (1955). 
The question of causal connection is essentially within the 
domain of expert testimony. Bradshaw v. Iowa Methodist Hospital, 
251 Iowa 375, 101 N.W.2d 167 (l960). 

Section 85.33 provides that temporar y total disability be 
paid beginning upon the fourth day of di~aoility. 

ANALYSIS 

Based on the foregoing principles, it is found that claimant 
has presented sufficient evidence to indicate that he has 
sustained an injury arising out of and in the course of his 
employment on or about Mav 6, 1981. Claimant, however, failed 
to show that he was disabied from working for more than three 
days. The evidence in this case indicates that claimant had 
temporary effects because of the inhalation. However, since 
claimant did not miss more than three days of work because of 
the injury, he cannot recover unless he shows permanent disability 
as a result of that inJury. The only evidence to consider with 
regard to permanency is that by Dr. Kaplan. The evid~nce shows 
that claimant's injury did not worsen, but did, in fact, improve. 

Considering the above, it will be the finding that claimant 
sustained an inJury aris ing out of and in the course of his 
employment, but that he is not entitled to workers' compensation 
because ~e has not proved permanency nor disablement beyond 
three days. rt may well ~e that claimant suffers from permanent 
effect, but he has not proved by a preponderance of the evidence 
that that permanency was caused by tne injury of M~y 1981. 

rt:-.DINGS Or FACT 

1. Claimant ~as e~ployed by defendant Davis Constructors in 
May 1981. 

2. Claimant inhaled ~~lorine from ~ydrochloric ~cid fwr.es 
on or about May 6, 1981. 

3. Claimant inhaled chlorine from nydrochloric acid f~~es 
at work on or about May 6, 1981. 

4. Claimant sought medical attention as a result of the 
inJury which occurred on or about May 6, 1981. 

S. Claimant was not d1sabled fr om working for more than 
t !. ree days as a result of tne 1nJur v ~nor about May 6, 1981 . 

6. Claimant failed to prove by a preponderance of the 
evidence that the injury on or about Ma y 6, 1981 caused permanent 
partial disability. 

CONCLUSIONS OF LA~ 

1. This agency has jurisdiction of the parties and the 
subJect matter. 

2. Claimant was employed by Davis Construc tors on or about 
May 6, 1981. 

3. Claiman~ sustained an injury ~rising out of and in the 
course of his employment with Davis Cons~ruc tors on or about May 
6, 1981. 

4. Claimant has failed to qualify for either t~mpocary 
total or permanent partial disability compensation. 

ORDER 

IT IS TAEREFORE ORDERED that claimant take nothing from 
these proceedings. 

Costs of this proceeding are taxed against defendants 
pursuant to Industrial Commissioner Rule 500-4.33. 

-di 
Signed and filed this / / - day of December, 1984. 

' 

M. B 
INDUSTRIAL COMMISSIONER 

EEFORE THE IOWA INCUSTRIAL COMMISSIONER 

LEWIS PREWETT, 

Claimant, 
FILE NO. 731091 

R E V I E W -
vs. 

GRIFFIN WHEEL CO~lPANY, 

Employer, 
Defendant. 

R E O P E N I N G 

D E C I S J: 0 N 

This is a proceeding in review-reopening brought by Lewis 
Prewett, the claimant, against Griffin Wheel Company , his 
employer and holder of a certificate of exemption as provided in 
section 87.11, Code of Iowa 1980, to recover additional benefits 
under the Iowa Workers' Compensation Act bv virtue of an ad
mi tted industrial injury which occurred on.April 14, 1983 for 
which the claimant received healing period benefits until 
October 17, 1983 at the agreed weekly rate of $211.23. Thi~ 
matter was heard in Mount Pleasant on September 26, 1984 and 
considered as fully submitted at the conclusion of the hearing. 

Based upon the undersigned's notes the record in this matter 
consists of the oral testimony of the claimant, his spouse, 
Robert Moss, Jerry Fenton and Larry Fintz as well as the evidentiary 
deposition of Charles F. Eddingfield, M.D., together with 
claimant's exhibits 1 through 15 and defendant's exhibits 1 and 
2. 

The issue in this ma~ter 1s the nature and extent of claimant's 
disability. 

Claimant, age 45, married, 1s a seven year production 
employee for the defendant. On April 14, 1983 a conveyor 
supporting a 1,250 pound ~heel fell on claimant's eight hand 
resulting in a severe crushing injury. Upon admission to thP 
hospital, his admission record was, in part, as follows: 
(Claimant's Exhibit 15) 

OPERATIONS 

1. Open reduction of the 4th metacarpal with 
pinning. Surgical repair of lacerations 
of the palmar aspect of the right hand and 4JJ 
dorsum of the right hand. Repair of 
abductor pollicis. 



FINAL SUMMARY 

This 45 year old patient came into the hospital 
with an injured hand. He was seen 1n outpatient 
and it was recognized that he had a severe 
enough inJury that he needed to be taken to 
surgery and surgical consultation was obtained 
with or. Eddingf1eld who did the surgery, 
including an open reduction of the metacarpal. 
The patient went through the surgery nicely 
and has been showing nice progress at the time 
of discharge from the hospital. The patient 
will remain under Dr. Eddingfield's care as an 
outpatient except for me to maintain enough 
contact so that l know the hand 1s coming 
along okay. The patient's overall general 
health is reasonably good and he will be 
followed regularly oy myself also. 

Fractures of claimant's right fourth and second metacarpals 
were noted. (Cl. ex. 15) 

or. Edd1ngfield testified as to his findings as follows: 
(Deposition page S, line 24 to page 6, line 2) 

A. Well, the hand had severe laceration~ of the 
hand and he had lacerations on the back of the 
right hand and the end of the right wrist and also 
lacerations of the palmar aspect of the hand at 
that time too. 

The doctor's current findings are as follows: (D~p. p. 7, 1. 
20 top. 8, 1. 3 ) 

A. Yes. The patient in my progress notes, which I 
am sure you have a copy of 1t, on the 25th of 
January does have some loss of the body of the 
muscles on the thumb and he can close his fingers 
completely and does have a range of motion of the 
thumb across the hand to the base of the third 
finger, we in a normal hand think they should go to 
the base of the fifth finger. Has some loss of 
sensation of the fingers and does have heat and 
cold, intolerance to this. 

Dr. Eddingfield's medical opinion as to claimant's permanent 
functional impairment is as follows: (Dep. p. 8, 1. 21 top. 9, 
1 • 4) 

A. As I am sure yo~ all know who deal with me, I 
find that l 1fficult to give a fair evaluation of 
~hP~P in how much the hand can have use, but T ~ ,~~ 
consider in medical terminology this loss of 
llllpairment of the hand and of the wrist and also oC 
the forearm and there are a number of authorities 
that speak to tha , as forearm injuries and for the 
hand, wrist and forearm I would think that a 
permanent disability of this kind would be approximately 
55 percent. 

Bruce L. Sprague, M.D., upon referral by Dr. Eddingfield 
performed apraxia right median nerve on June 7, 1983 and reported 
as follows: (Cl. ex. 9 ) 

Following administration of right axillary block, 
routine Betadine scrub and alcohol prep of the 
right upper extremity was performed. The patient 
was draped in the routine sterile manner. Curvilinear 
incision was marked on the proximal palm of the 
distal forearm. The incision was incised after 
exsanguination of the right upper extremity and 
elevation of tourniquet to 250 mm. Median nerve 
was identified proximal to the area of crush injury 
and was protected as the transverse carpal ligament 
was divided. On release of transverse carpal 
ligament, there was found to be compression and 
scarring about the median nerve on th€ proximal 
palm to the recurrent motor branch. The median 
nerve was freed from the surrounding tissues and 
the operating microscope was brought 1n and with 
the use of the operating micro~cope, an internal 
neurolysis was performed. All fascicles were found 
to be intact. 250 mg. of Solu-Cortef were then 
placed in the wound and the incision was closed 
with interrupted 5-0 nylon horizontal mattress 
sutures. A small incision was made over the fourth 
metacarpophalangeal joint and the f-wire~ _identified 
and then the K-wires removed. This incision was 
closed with interrupted simple 5-0 nylon sutures. 
Sterile dressings were applied. Compression 
~ressing was applied. The patient tolerated the 
procedure well. Operating time was one hour. 

or. Sprague reported his medical opinion concerning claimant's 
functional impairment 1n his report of April 6, 1984 as foll ows : 
, Defendant's ex. 1 ) 

The patient returns today following a crush inJury 
of the right hand for a final permanent physical 
impairment rating. On examination today, the 
patient states he still has some pain involving ~he 
base of his right thumb and has some hypersensitivity 
involving the median nerve distribution of the 
right hand. He has full range of motion of the 

right elbow and full pronation and supination of 
the forearm. He lacks 20 degrees of d~rsi-flexion 
of the wrist. He has full volar flexion. He has 
an adduction contracure of his thumb and is not 
able to oppose his little finger. Be, basically, 
lacks about 30 degrees of circumduction of the CMC 
~oint. He has full range of motion of the MP and IP 
Joints of the thumb and full range of motion of the 
MP, PIP, and DIP joints of his fingers except for a 
15-degree flexure contracture of the DIP joint of 
the ring finger. He has good thenar muscle function. 
0~ examination of the sensory return involving the 
right hand, he has 8-10 mm 2-point discrimination 
involving the median nerve, and he has a 6-7 mm 
2-point discrimination involving h1s ulnae nerve. 

The lack of dorsiflex1on of the right wrist is 
equal to 3\ of the upper extremity. The decreased 
thumb motion 1s equal to 6t of the hand, and the 
decreased sensibility and motor weakness due to the 
median nerve distribution 1s equal to 20% of the 
hand. Therefore, he has a 25\ impairment of his 
hand which .should be equal to 22\ of the uppe, 
extremity and combined with the 31 would give him a 
25\ impairment of the upper extremity. I trust 
this 1s the information needed in order to close 
this.claim. 

Th~ claimant has the_burden of proving by a preponderance of 
the evidence that the 1nJury of April 14, 1983 is causally 
related to the disabillt} on which he now bases his claim 
Bod1sh v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. 6. Boggs, 236 Iowa 296, 18 N.~.2d 607 (1945). A 
possibility is insufficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.~.2d 
732 (l955). The question of causal connection is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In applying the foregoing legal principles to the case at 
hand, it is clear that the claiffiant has sustained h1s burden of 
proof. 

. _Claimant testified at length as to his current physical 
l~m1tations. Claimant has thin skin on the top of his hand on 
which he wears a two and one-half inch square band-aid which 
affords protection. Claimant testified cold and wet weathet 
cause pain and difficulty. Claimant indicates he has a grip 
problem, such as turning a door knoo. Claimant 1s clumsy 1n 
tying a string, holding a pencil, turning the ignition key on 
his car and holdi nQ a coffee cup. 

Claimant is a oartner 1n a wee~end tree tr1mm1ng partnersn1p. 
Both he and his partner testified that claimant lS no longer 
able to hold up his eno and tnat employeef must now be n1rcd to 
help on some job$ dJ~ tv claimant's inability to perform as in 
the past. 

or. Sprague in conclud1r.g tnat claimant has an impairment o' 
the right arm does not appear to be taking claimant's skin 
cooclition and cold weather limitations into consideration. 

or. Eddington, as attending physician, takes the los~ of 
sensation and cold weatner discomfort into account in render.,g 
his opinion which is given the greater weight. (Dep. p. 20, 1. 6-19) 

It is concluded that the claimant has sustained a substant1,l 
functional impairment of his right hand which is found to be, 
45 percent limitation. 

THEREFO~E, after having seen and heard the witnesses in oper 
hearing and after taking all of the credible evidence conta1ne~ 
in this record into account, the following findings of tact are 
made: 

1. That this ag~ncy has Jurisdiction of the persons ano the 
subject matter. 

2. That the claimant sustained an admitted industrial 
inJury on April 14, 1983. 

3, That t.1e claimant has sustained a 45 percent functional 
impairment of his right hand tt,ereby entitling him to 85 5/
weeks of permanent partial disability. 

4. That claimant's weekly rate of entitlement is found to 
be $211,23. 

THEREFORE, IT IS ORDERED that defendant pay the claimant 0 

period of permanent partial disability of an e1ghty-f1ve and 
five-seventh: (85 5/7 ) week duration, together with statutory 
interest commencing on April 6, 1984. 

costs are charged to the de fendant in accordance with Iowa 
Industrial Commissioner Rule 500-4.33 and shall include an 
expert witness fee of one hundred fifty and no/100 dollars 
($150.00) payable to Charles F. Eddingfield, M.D. 

Defendant is ordered to file an 
twenty (20) days of this dec([ion. 

Signed and filed this 7&._ oay 

activities report within 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

lALPH RAY, 

Claimant, 

,s. 
File No. 657865 F I L E D 

A p p E A L 
NOV 141984 

D E C I s I 0 N 
[OWA BEEF PROCESSORS, INC., 

Employer , 'rvWA f\!:,;JSJ!ilill. ~~MISSJONfil 
Self-Insured, 
Defendant. 

STATEMENT OF THE CASE 

Due to the fact that all issues were not decided in the 
decisi~n of the deputy and the matter must be remanded for 
further consideration, only the evidence supp~cting the reason 
foe the remand will be considered at this time. 

Defendant appeals from a decision styled in cev1ew-ceopen1ng 
in which claimant was awarded d1sab1l1ty benefits to the extent 
ot ten percent ot the body as a ~hole for an inJucy which 
occurred November 21, 1980 . 

The record on appeal consists ot the transcript o f 
proceeding together with claimant's exhibits 1 through 
defendant's exhibits l through 5, 7, a, 10 through 15, 
and the briefs and exceptions of the p3ct1es on appeal 
as the pleadings. 

•. 
ISSUES 

the 
14: 
and 171 
as well 

Whether or not claimant received an 1nJucy ac1s1ng out of 
and 1n the course of his employment on ~ovember 21, 1980 . 

REVIEW OF THE EVIDENCE 

Claimant was 49 years old at the time of hearing. Claimant 
1s a married male who has three children. Claimant has an 
eleventh grade education. Prior to working foe defendant, 
claimant's Jobs included cunning a lathe 1n a machinery factory, 
working on a kill floor, and driving a truck. (Transcript, 
pages 14-15) 

Claimant testified that 1n 1963 he b~came employed with 
defendant, working on the kill floor. He secveo in that capactt} 
for ten 'leacs. The next ~1ne years claimant drove a ~cur~•~• 
defendant employee. ( Tc., p. 14) 

Claimant testified that he was involved in a work-related 
incident on November 21, 1980. Claimant recalled the incident: 

A. Oh, I went down to the truck shed like any 
other morning, got the truck, took off. And we'd 
told them really what was wrong with them. 

Q. What was wrong with the truck ? 

A. Everything in general. 

Q. Well, tell us now. That doesn't hel9 us much 
when you say everything in general. 

A. The cabs are rusted, and we told tnem about it 
and they said drive it. 

Q. What was the significance ot the tact that the 
cab was rusted? Why was that important? 

A. Old, 

o. Old? 

A. And worn out . 

o. worn out? 

A. R1gh t. 

o. Now, tell us, did s omething happen that day? 

,\ . Yeah. 

o. What happened? Give us tr.e details o f it, 
Ralph. 

A. Been driving, oh, probably three hours that 
morning moving trailers back and forth across the 
yard and down the road. And I was out 1n the 
backyard, and l come up. You could feel that cab, 
I don't know, float I guess 1s what you call it. 
Anyways, I come up through the gate, went down the 
road. I got about probably a hundred feet down the 
road, and I felt the cab lift up like that; and I 
hit the brakes. 

o. What do you mean lift up like that? Was that 

the whole truck -

A. Jus : tne cab. 

C. Okay . Go 3head. 

A. Just the cab come loose; and when I hit the 
brakes, it flipped it clear over. ~here's two 
locking pins on the back with J hoo~s , and that C3 b 
was so loose that it Jumper. away t r om those two 
pins. Well, it comes ou: away tro,n them pins and 
lt JUm;>ed up. Wnen I hlt the br3kes, it )USt 
car eened over. 

o. For·.iard? 

A. Forward. 

Q. The cab went forward? 

A. Onto the pavement. 

o. Onto the pavement? 

A. Onto the pavement. 

o. And you're behind the wheel. 
you? 

A. t got fli?ped in the cab. 

Q. Okay. Des c ribe it for us. 

What happened to 

A. I landed on my head 1n that c.Jb. When she went 
ov~c -- it's like tne steering wheel's here, and! 
was l a y ing on the floor. 

Q. You went over with the ~ ab down onto the 
conc re te. How h igh off t ne gr ound would you hav e 
been sitting before the cab tOOK off ? 

A. t ' d say three and a half, four feet. 

o. Then you were propelled forward; is that right? 

A. Yes. 

Q. Ralph, this 
she has to take 
can't take down 

A. Okay. 

young lady is a 
down everytn1ng 
a nod. 

court reporter, and 
you s ay; and she 

o. So you're propelled forward. You're still 
1ns1de the cab; right? 

A. Right. 

Q. Now, tell us how you physi cally landed. 
Describe it for us 1n detail. 

A. Well, when I went over, I lanced on my head and 
my shoulder. Then I hung onto the steering wheel 
1n there, and 1t was JUSt like being f l ipped in 
there. 

o. Okay. Now, when you say you landed on your 
head, was it the top of your head, the side of your 
head? 

A. Right there. 

Q. Right on the top of your head? 

A. Right on the top of my head. 

o. And then you .Jlso mentioned something about 
your shoulder. Tell us about that. 

A. Well, evidently I twisted it in there or 
something. 

Q. Okay. 

A. When I went forward and I go t throwed -- it' s 
hard to explain because everything 1s ba ckwards 1n 
that cab when you're over like t ~at . 

Q. You're talk .ng 3bout upsid e down ? 

A. Right. 

o. Were you knocked out? 

A. No, shook up. 

o. Now, you're inside the cab. The c ab's now down 
on the concrete flipped over. What happens then? 

A. Well, you try and stop the tr uck some way o r 
another and finally I found a b rak e . 

Q. Was the truck still moving ? 

A. Oh, yeah. 
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Q. Here you're fl1pped over the truck's b~h1na you? 

A. No, there wasn't nobody on the roao w1th me, 
but l was on the only one out there. lt was about 
eight thirty in the morning, ano when I found the 
brake, I tried to stop it. And then I let off the 
brake again, and it started mov1ng again; and so I 
hit the bra~e aga1n. 

Q. ~his is while you're upside down? 

A. Yeah. 

o . The truck kept mov1ng forward? 

A. Yeah, it was still mov1ng. (Tr., pp. 15-20) 

Claimant testified that a truer. driver, who was 1n a nearby 
truck, saw claimant and went over to help claimant get out of 
the cab. (Tc., p. 20) Cla1mant recalled that his fo=eman, 
Lloyd Troop, soon came bf to see what the problem was. Claimant 
recalled that he went home about an hour later. (Tr., p. 21) 

Claimant testified that he immediately felt stiffness and 
soreness 1n his legs and right arm. Claimant stated that he 
began to have problems with his balance or equilibrium shortly 
thereafter. Claimant testified he also experienced problems 
with his hearing. (Tc., pp. 22-26) 

Claimant test1f1ed that pr i or to November 21, 1980 he 
suffered from no injuries to his eight arm and shoulder. On 
c ross-examination, however, claimant #as poseo the following 
questions: 

Q. Now, isn't 1t 3 fact that as far bac~ as 
November of 1968 that vou were treated for a 
strained eight shoulder at Lutheran Hospital ~Y 
Doctor Larson? 

A. That I don't remember if I was or not. 

Q. Ace you denying it or just s3yin1 that you 
don't remember? 

A. I don't remember. 

Q. If the company has the record, then would you 
have any question that you had, 1n fact, been 
treated in 1968 for right arm and shoulder conditions? 

A. Could have been. 

Q. Now, Doctor Larson treated foe you an 1nJury on 
December 11, 1968, to the upper part of yo~, right 
arm when you slipped on ice. Do you remember that? 

A. No, I don't remember that. 

Q. Do you remember that you had a =ecurcence o f a 
strained right shoulder December 28, 1968? 

A. No. 

Q. Are you denying that Lt hap~ened or you JUSt 
don't --

A. No, I don't remember. 

Q. Do you remember missing any time fro~ work 1n 
1968 for an inJuced eight arm and shoulder? 

A. No, I don't remember that. 

Q. Again, you're not denying that you missed it. 
You're just saying you don't remember? 

A. No, I'm not denying it either. It could have 
happened. 

Q. Do you remember that you were treateo by Doctor 
Kelley 1n 1968 for right arm and shoulcer? 

A. No. 

Q. Do you remember be1ng treated oy Doctor Kelley 
in September of 1970 after you pulle~ muscles 1n 
your right shoulder? 

A. 

Q. 

A. 

1970. lt could have been. 

Again, you're not denying 

No, I'm not denying it. 

O Do you remember that you saw Coctor John f. 
K~lly ot Port Dodge six or seven times in 15i0 ~or 
your strained muscles of the right biceps? 

A. I could have. 

Q. well, you did, didn't you? 

A. Well , l could have like I say. 

Q. And you had physical therapy up at the hospital 
even for that in 1970, didn't you? 

A. When you start bringing it back all to me, why 
it's there. 

Q. Sure. Then you've also had trouble with your 
left arm and shoulder, haven't you? 

A. Yeah. 

Q. You wen t down to Iowa City and were seen there 
in 1970 for that? 

A. Yeah. 

Q. Twice? 

A. Yeah, I believe. 
(Tr., pp. 47-49 ) 

Claimant testified that such 1nJur1es Had been mentioned to 
the doctors that treated hi m subsequent to the incident of 
November 1980. (Tr., p. 49) A review of these doctors' medical 
reports shows no history of claimant preceding the incident of 
November 21, 1980. (Claimant's Exhibit l through 14) 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that he received an inJury on November 21, 1980 which 
arose out of and 1n the course of his employment. McDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1 967 ). 

The 1nJury must both arise out of and be in the course ot 
the employment. Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 
402, 68 N.W.2d 63 (l955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mary Benedict v. St. Mary's Corp., 
255 Iowa 847, 124 N.W.2d 548 (1963) and Hansen v. State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

The claimant has the burden of prov1ng by a preponderance of 
the evidence that the 1nJury of ijovember 21, 1980 1s causally 
related to the disability on which he now bases his claim. 
Bod1sh v. Fischer, Inc., 257 lowa 516, 133 N. w.2d 867 ( 1965). 
Linoahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (19 45 ). A 
poss161Iity is insufficient; a probab1l1ty is necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (1955) . The question of causal connection 1s essentially 
withi n the domain of expert testimony. Bradshaw v. lowa ~e thod1s t 
'losp1tal, 251 Iowa 375, 101 N.W. 2d 167 (1960). 

When an expert's op1n1on is ~ased upon an inco~plete history 
1t 1s not necessarily ~inding on the comm1ss1oner oc the ccurt. 
Musselman, 261 Cowa 352, 154 N.w. 2d 128. 

Under our workers' compensation act, a worker must establish 
three principal elements: (ll an employer-employee relationship 
at the time of the injury; (Z) an injury arising out of and in 
tne course of the employment; and (3) the disability proximately 
caused by the 1nJury. 

A memorandum of agreement prohibits inquiry as to whether an 
employer-employee relationship existed and as to wh e ther an 
injury on that date arose out of and 1n the course of employment. 
A memorandum of agreement has been filed for an 1nJury which 
occurred January 3, 1979. !lo where 1n the record 1s there any 
evidence of a memorandum of agreement tor an alleged injury of 
November 21, 1980. Thus, claimant has the burden to prove the 
incident under cons:deration 1s an alleged injury of November 
21, 1980 which has been den1~d that he received an inJury 
arising out of and 10 the course of h1s employment. 

That an incident occurred on November 21, 1980 which arose 
out of and 1n the course of his employment does not necessitate 
a conclusion that 1t resulted in an 1nJury and tnac disability 
which is now claimed 1s connected to it. 

The opening paragraph of the proposed decision styled 1n 
review-reopening indicates an "admitted 1ndustr1al inJury which 
occurred on November 21, 1980 . " Rev iew ot the record discloses 
nothing 1n the form of a memorandum of agreement, aomission in 
tne pleadings, stipulation or other devise chat 3cmits an i nJury 
on November 21, 1980. 

~oth1ng in the proposed dec1s1on wr.i~n is reall/ in arb1tra
t1on supports finding ot fact numbered 2 upon which ch~ =emainder 
of the f1nd1ngs rely. 

THEREFORE, the proposed decision i3 vacatca. 

ORDER 

WHEREFORE, this m~-~er is remanded to cne de~uty who ~e3rd 
the case to make a determ1nat1on 1ndicat1ng th~ evidence rel1eo 
upon as to whether or not the c!a1~ant received an injury 
ar1s1ng out of and 1n the course of h13 employment en November 
21, 1980. 

Signed and tiled th:s 
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BEFORE THE IOWA INDUSTRIAL COMMISS IONErt 

HAROLD ROBBINS, 

Cl aimant, 

vs. 

CHI~TENDEN & EASTMAN COMPANY, 

Employer, 

File NO. 674757 

A P P E A L 

D E C I S I O N 
and 

EMPLOYERS INSURANCE OF WAUSAU, 

Insurance Car r ier, 
Defendants. 

F. I L E D , ... , 
DEC 2f 19e4 

IOWA ~dlUSIBIAI Dlt''!lSS~ 

STATEMENT OF THE CASE 

Defendants appeal from a review-reopening decision wherein 
claimant was awarded pe rmanent part i al disability benefits for 
275 weeks at a rate of $213.75 per week. 

The record on appeal consists of the ,,earing transcript; · 
claimant's exhibits l through 3; defendants' exhibits A and B; 
and the brie f s and filings of all parties on appeal. 

ISSUES 

Defendants state the issues on appeal to be: 

l. The Deputy e r red in reaching the conclusion 
that the medical evider.ce causally connected 
Claima nt's shoulder limitations to the original 
work injury . 

2. There was insufficient evidence on which 
to hold that Claimant ' s functional overlay ~r pain 
behavior syndrome wa s causally connected to the 
original injury. 

3. The a wa rd of fifty-five (55) percent 
disability to the body as a whole is not s~bstant1ateJ 
by the record. 

REVIEW OF THE EVIDENCE 

Claimant was 54 year s old at the t i me of hearing. He is 
married and has an eighth grade education . Befo r e his assoc1at1~, 
with defendant employer, claimant drove a truck for North 
American van Lines for 15 years . When claimant began working 
for defendant employer, he continued driving a truck. Cl aimant 
worked for defendant employe r for seven years. (Transcript, pp . 
6-8) 

On June 16, 1981 claimant was involved in a work-related 
inc~dent. Cla imant describes the event: 

A. I was unloading down at Springfield, Missouri, 
a dealer down there, and I had bedrails tied up --
1 was supposed to have them tied alongside of the 
truck, but they didn't . They had one set tied and 
t wo sets behind t hat wasn' t tied and I loosened the 
one set to let it down, the other set come down and 
hit my right elbow. / 

Q. Your right elbow? 

A. Yeah. 

Q. How much did they we igh approxima tely? 

A. It was a wate rbed, I'd say 150 pounds. 

Q. How high was it above you initially? 

A. It's -- we ll, they're seven foot, so I'd say 
three and a half foot above my head. 

Q. It came down and hit your elbow? 

A. Yeah . 

Q. With Chittenden & Eastman, where did you work 
out of, what city? 

A. Burlington, Iowa. 

Q. Des Moines County? 

A. Yes , 

Q. you had driven to Springfield, Illinois? 

A, Missouri. 

o. When this hit your elbow and came down upon it, 
what did you do? 

A. It just made my arm numb is all. 

Q. Made it numb? 
(Tr ., pp. 9-10) 

After the incident, claimant began to drive bac k to Burlington 
but he stopped and stayed overnight in King City [sic], Missouri. 
At that time claiman t put ice packs on h1s arm . Claiman t 
recalls that ~e called into the office and advised the company 
d1spatcher, Jim Vahn, about the incident. (Tr., pp. 10-11 ) 

The next day claimant went to his family doctor in Fort 
Madison. Dr . Mcillece put claimant's arm in a sling and recommended 
he go see Michael R. Wilson, M.D., in Burlington . (Tr ., p. 11) 
Claima~t went to see Or. Wilson and he testified that Dr. Wilson 
sent hl.lD to Klein's Hospital to run a nerve test on his arm. 
Claimant testified t hat Dr . _Wilson recommended surgery on his 
right elbow. In 1981 Dr. Wil son performed surgery on claiman t 's 
r ight elbow, (Tr ., pp. 12-13) 

In 1982 Dr. Wilson performed a second surgery on the right 
elbow. Followi~g the second surgery, claimant's arm wa s placed 
in a cast for six weeks. (Tr., p. 14 ) 

Claimant stated that late in 1982 Dr. W1lson advised claimant 
to go to Iowa City for furthe r care of his arm. Claimant was 
referred to Bruce L. Sprague, M.D. Dr. Sprague performed a 
third ~urgery on cla~mant ' s right elbow at Mercy Hospital in 
Iowa City. After this surgery claimant's arm was in a cast foe 
~pprox1mately two months. (Tr., pp. 15-17) 

In 1983 claimant attempted to get h1.s job back with defend ant 
empl~yer. There were no available positions at that time. (Tr,. 
pp. 20-21) 

Shortly thereafter claimant went to work for Watson Distributing 
as a truck driver. Claimant recalls how the job affected h1s 
arm: 

A. I couldn't handle it 1n my arm. It hurt me so 
bad and up in my shoulder . I couldn't handle the 
shifting. 

Q. The what? 

A. The shifting. 

Q. Are you right-handed? 

A. Yes, sir. 

Q. rs the shift in the right hand? 

A. Yes. 

Q. Are all semi trucks what I would call standard 
shift? 

A. Yes. 

Q. They are not --

A. They have some automatics. 

o. They do exist? 

A. Yes. 

o. Have you ever been on one? 

A. No. 

Q. You mentioned something about your shoulder. 
How long had your shoulder bothered you as part of 
this arm? 

A. Ever since the second opera tion. 

Q. Had you told the doctor about that? 

A. Yes. 

Q. Did you tell Dr. Wilson about it? 

A. No, Dr. Sprague . 

Q. ls this shoulder still a problem for you? 

;>.. Yes, sir. 

Q. Is your right arm still a problem for you? 

A. Yes, sir. 

Q. The shoulder you are talkir.g about, 1s that the 
right or the left? 

A. Right. 

Q. I n handling the Milwaukee j ob, did you finish 
the job? 

A. Yes, I went up and back. 

Q. Up and back? 437 
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A. Yeah. 

Q. When you got back, could you explain how your 
body was when you got back? 

A. My right arm and right shoulder, well, it 
swelled up . 

Q. Could you see it physically swollen up? 

A. Yes. 

Q. Could you describe that to us? 

A. Yes, sir . I got a knot right the r e this 
morning, r~ght here (Indicating) that comes up 
there and it pulls all my fingers right together. 

Q. Are your fingers affected? 

A. Yes. 

Q. How are they affected? 

A. They' re numb. 

Q. They are numb? 

A. Yes. 
(Tr., pp. 22-24) 

Prior to June 16, 1981 claimant maintains that he was i n 
good_phy~ical health other than missing part of his index finger 
on his right hand, and a previous ulcer. (Tr,, p. 25) 

Dr . Wilson is an orthopedic surgeon. He first saw claimant 
o~ Novembe r 3, 1981 under a referral from Or. Mcillece. or. 
Wilson made a diagnosis of a traumatic ulnae neucopathy at the 
elbow. He re~ommended ulnar neurolysis at the elbow with the 
thought that it may possibly need to be transposed in front of 
the elbow. (Claimant's Exhibit 3) 

In his report dated August 9, 1983, or. Wilson stated: 

On December 2, 1981, he underwent ulnae neucolysis 
of the elbow. At that time, I did not transpose 
the nerve_because there was a very distinct rather 
circums~ribed area of compression, which I felt 
would likely be relieved by a simple neurolysis. 
Post-operatively, the patient did well foe the 
first month, and then his symptoms gradually 
recurred. By around three months from the time o f 
his first surgery, he was having a significant 
recurrence of his pain. At four months following 
the first surgery, his symptoms seemed to be 
increasing and recurrent, and I recommended that 
the elbow be re-explored and the nerve transposed. 
This was done in March, 1982. The nerve was found 
to be involved in dense scar posterior to the 
cubital tunnel. I performed a microscopic neurolysis 
of the scar and transposed the nerve anteriorly. 
Again, the patient initially did quite well and was 
relieved of his pain, but around 6-8 wee~s following 
surgery, his pain gradually recurred. 

. . . . 
The patient continued to have an up and down 

course. That is, showing periods of improvement 
and then periods of deterioration, and I elected to 
have the patient evaluated by another hand surgeon, 
or . Sprague in towa City. My feeling was that 
either more extensive surgery transposing the nerve 
under the flexor muscles of the elbow, or nothing 
further would be indicated. The patient was first 
seen and evaluated by or. Sprague in July, 1982. 
Following that evaluation, or. Sprague's conclusions 
were similar to mine, that is to say he felt the 
patient had basically two options. One was to 
accept the symptoms that he had and the second was 
to proceed with repeat ulnar nerve exploration and 
transposition of the nerve deep to the flexor 
muscle origin at the elbow. The patient returned 
to my office asking what my advice would be. I 
told him that decision would be between the patient 
and or. Sprague, and that if the patient felt his 
symptoms were significant to justify a third 
operation, that he should pr oceed with it. The 
patient did undergo his third surgery by or. Sprague 
on August 10, 1982. That surgery involved a 
neurolysis of the nerve and the transposition 
underneath the common flexor origin. or. Spcague's 
operative report is available in the medical 
records. 
(Cl. Ex. 3 l 

upon reexamination of claimant, or. Wilson d1scovered: 

Physical examination revealed significant 
limitation of shoulder motion, which has develo ped 
in the interim since I last saw the patient. He 
had from 0-120 degrees of abduction, onl y 30 
degrees of external rotation, 45 degrees of internal 
rotation, and 120 degrees o f forward f lexion. 

Surpr isingly, his biceps and forearm circumferences 
as measured w~t~ the tape, were equal bilaterally. 
He had a significant weakness of grip strength, 
w~th a grip of 68 lbs. per square inch on the left 
side, as opposed to 24 on the affected right side . 
Elbow mot ion was significantly limited f r om -30 to 
105_deg:ees of fl e x ion. Be had full prona t ion and 
sup1nat1on at the wrist, wrist docsiflexion o f 75 
degc~es , and palmac flexion of 75 degrees. He had 
p~rs i stent tenderness to palpation along his scar. 
Ill~ neck range of mo t ion appeared normal. Thus, I 
thin~ the pa tient presently has a s i gnificant 
physical impairment as evidenced by the loss of 
grip str ength, the stiffnes~ in the elbow and the 
stiffness in the shoulder. 

~inally, o r . Wilson calculated claimant's total physical 
impa irment rating. 

Utilizing the American Medical Association ' s 
Guides to the Evaluation of Permanent PhXsical 
fmpairment, I've c a lculated a total physical 
impairment eating of 25\ physical impairment of the 
whole ma~ on the basis of the following segmental 
calculations. The shoulder limitation of motion 
calculates to be 15 \ impairment of the upper 
extremity. The elbow limitation calculates to be 
161 o f the upper extremity, and together these 
total to 31\ ~hysical impairment of the upper 
extremity, which equates to a 191 physical impairment 
of the whol e man. From the ulnae nerve loss of 
function and grip strength, there is a resultant 
101 physical impairment of the upper extremity 
which equates to 6\ of the whole man. Thus, ' 
totaling the 191 and 61 impairments of the whole 
~an, _this equates to a 25% whole ~an physical 
ll!lpa i rmen t. 
( Cl • Ex • 3) 

It was or. Wilson's medical opinion that "claimant is unable 
to return.to work in his present capacity, and will not be able 
to do so 1n the future.• (Cl. Ex. 3) 

In his report dated January 11, 1982, or. Sprague stated 
that the first time claimant mentioned any problem with his 
shoulder was on September 13, 1982, when he complained about 
pain and ~tiffness involving the shoulder. (Defendants' Ex. A) 
H~wever, 1t was or. Sprague's opinion that "it is probably not 
di r ectly related to his workman (sic) compensation injury. 

Further, Dr. Spraaue stated: 

. I feel that Hr. Robbin's permanent physical 
impa irment is limited to his eight uopec extremity 
and I basically feel it is li~ited to his ulnae ' 
ner ve, and the last time I saw the patient I felt 
he would be entitled to a 101 impairment of the 
r ight upper extremity because of loss of sensibility 
and mild motor function loss involving his eight 
upper arm. Unfortunately, I feel that all the 
other components of Hr. Robbin's problems ace 
functional overlays and should not be compensible 
(sic I • 

I think it is unfortunate that there ace some 
patients that work very diligently not to imptove 
thei r health. Whether or not bhis is true in He. Robbins' 
c ase, is up to the individual evaluator. 

APPLICABLE LAW AND ANALYSIS 

. Claimant has the burden of proving by a preponderance of the 
evidence that he received an injury on June 16, 1981 which arose 
out of ~nd in th~ course of his employment. McDowell v. Town of 
Clar ksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. central 
Tel ephone Co . , 261 Iowa 352, 154 N.~ . 2d 128 (1967). 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of June 16, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischer, Inc . , 257 Iowa 516, 133 N.W.2d 867 (1965). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insuf ficient; a probability is necessary. 
Burt v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (1955). The guest1on of causal connection is essentially 
within the domain of expect testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (lS60 ) . 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection; Burt, 
247 Iowa 691, 73 N.W . 2d 732. The opinion of experts need no"E75e 
couc~ed in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware, 220 N.W.2d 903 (Iowa 1974 ) . However, the 
expect opinion may be accepted or rejected, in whole or in part, 
by the trier of fact. .!i· at 907, Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expect 
and other surrounding ciccumstanc~s. Bodish, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v. Central Telephone co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

An injury is the producing cause; the d1sabil1ty, however, 438 
1s the result, and 1t is the res ult which 1s compensated. 
Barton, 253 Iowa 285, 110 N,W.2d 660; Dailey, 233 Iowa 758, 10 N.W.2d 
569. 
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Permanent partial disabilities are classified as either 
scheduled or unsch:duled and Iowa courts have approved the use 
of functional and industrial methods of determination within the 
appropriate classification. Simbro v . Delong's Sportswear, 332 
N. W.2d 886, 887 (Iowa 1983) . 

A specific scheduled disability is evaluated by the functional 
method; the industrial method is used to evaluate an unscheduled 
disability. Hartin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 
95, 98 (1960). For instance, Iowa Courts have held that an 
employee with a permanent partial disability to a leg has a 
scheduled disability that required the determination of the 
percentage of impairment of his leg without regard to the 
industrial disability factors. Graves v. Eagle Iron Works, 331 
N.W.2d 116, 117 (Iowa 1983). 

On the other hand, nonscheduled disabilities can be to anr 
part injured not found on the schedule. Nonscheduled disabilities 
are referred to as disabilities to the body as a w~ole. Simbro, 
332 N.W.2d 886, 887. 

An injury to a scheduled member which, because of after
effects (or compensatory change), creates impairment to the body 
as a whole entitles claimant to industrial disability. Barton v. 
Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). 
Dailey v. Pooley Lumber co., 233 Iowa 758, 10 N.W.2d 569 (1943). 

The dispute in this case centers around whether or not the 
impairment caused by the injury to claima,t's elbow extends 
beyond the scheduled member which in this case 1s the upper 
extremity. or. Sprague indicates claimant's impairment is 
limited to the right upper extremity and more specifically the 
elbow area. or. Wilson indicates claimant's injury produced 
impairment is in his elbow and later developed impairment in his 
shoulder. The combined effects however, create impairment which 
is limited to the right upper extremity. To determine the after 
effects of claimant's injuries are to the body as a whole would 
necessita·te a finding that claL11ant' s functional overlay or pain 
behavior is a permanent impairment to the body as a whole. 

Dr. Wilson defined functional overlay or pain behavior in 
the following terms: 

Pain behavior refers to a psychological condition, 
which all people with persistent or chronic pain 
are subject to. It does not refer to a psychiatric 
diagnosis or an indication that a patient is 
malingering. Pain behavior simply means that the 
persistence of a symptom causes in the patient on 
the development of a pattern of behavior to accommodate 

that symptom which may not be related to the 
complaints of the condition that the patient has. 
Now, that's a long-winded way of saying that if you 
have something that you've been favoring for a long 
time and you take away the reason for your favoring 
it, you may employ a pain behavior. 

If that's the case, then, surgical treatment 1s 
not likely to get it well. If it's not the case 
and there is some reason, organic reason, some 
physical reason for the pain to persist, then 
surgery will help the complaint. And that's 
organic, and not the one that's pain behavior. 

Perhaps the most significant segment of Dr. Wilson's defini
tion of pain behavior, as it relates to this case, is where he 
states that "the persistence of a symptom" causes this develop
mental behavior in a patient. 

In this case the lack of persistence or consistency of 
shoulder pain is an important factor. 

Por instance, Dr. Wilson stated in his narrative report on 
August 9, 1983, that claimant •continued to have an up and down 
course. That is showing periods of improvement and then periods 
of deterioration.• Next, in his deposition dated June 6, 1,03, 
Dr. Wilson testified that claimant's resurfacing of pain from 
time to time in his shoulder seemed to follow a pattern. Every 
time Dr . Wilson contemplated returning claimant to work, recur
rences of pain and limitation of motion would reappear. (Cl. Ex. 
1, p. 14) 

or. Sprague stated on January 11, 1984 that the shoulder 
problem was probably not directly related to claimant's workers' 
com~ensation injury. Further, or. Sprague noted that "I think 
1t 1s unfortunate that there are some patients that work very 
diligently not to improve their health." 

On these facts, the evidence 1s not pursuas1ve that claimant 
has a condition of a permanent nature resulting from the inJury 
to the elbow which extends the effects of the injury beyond the 
upper extremity. 

Analagously, claimant has not proven by a preponderance of 
the evidence that the injury to his scheduled member created 
impairment to the body as a whole. 

All injuries, even though confined to a specific member, 
have an effect to the body as a whole. The fact that a medical 
evaluator determines a rating of impairment to the body as a 
whole does not make the injury compensable as a body as a whole 
injury. 

Dr. Wilson gave claimant a 25 percent whole man physical 
impairment rating using the American Medical Association's 
Guides to the Evaluation of Permanent Ph sical Im airment. 
At oug t 1s rating was obtained in an incorrect manner it is 
not important as claimant's impairment is found to be confined 
to the right upper extremity. or. Wilson gave claimant a 15 
percent impairment rating to the upper extremity due to limitation 
of shoulder motion. He gave claimant's elbow limitation a 16 
percent impairment rating to the upper extremity, and he gave 
claimant a 10 percent physical impairment rating to the upper 
extremity due to ulnar nerve, loss of function and grip loss. 

use of the combined values table in the AMA Guides discloses 
the total impairment to the right upper extremity to be 36 
percent. 

Dr. Sprague stated that claimant would be entitled to a 10 
percent impairment of the right upper extremity. 

The measurements of Or. Wilson regarding the impairment to 
claimant's upper extremity will be used as they are more definitive 
as to the nature of the components involved in the evaluation . 

FINDINGS OF FACT 

WHEREFORE, it is found: 

1. That claimant was fifty-four (54) years old at the time 
of hearing. 

2. That claimant was a truck driver for seven (7) years 
with defendant employer. 

3. That claimant was involved in a work-related incident on 
June 16, 1981. 

4. That claimant sustained a traumatic ulnar neuropathy at 
the right elbow. 

5. That claimant had surgery on his elbow on December 2, 
1981. 

6. That claimant underwent a second elbow surgery in March 
of 1982. 

7. That claimant underwent a third elbow surgery on August 
10, 1982. 

8. That claimant now complains of pain spreading up his 
to his shoulder. 

9. That claimant's pain is inconsistent in nature. 

10. That claimant has an impairment of thirty-six percent 
(36%) of the right upper extremity . 

11. That claimant does not have permanent impairment as a 
result of his elbow injury which extends into the body as a 
whole. 

CONCLUSIONS OF LAW 

THEREFORE, it is concluded: 

arm 

That claimant is entitled to ninety (90) weeks of permanent 
partial disability compensation at the rate of two hundred 
thirteen and 75/100 dollars ($213.75) per week . Healing period 
is not in issue. 

WHEREFORE, the deputy's review-reopening decision filed 
March 30, 1984 is reversed . 

THEREFORE, it is ordered: 

That defendants shall pay claimant ninety (90) weeks of 
compensation at the rate of two hundred thirteen and 75/100 
dollars ($213.75) per week less credit for amounts of permanent 
partial dis~bility compensation already paid. Accrued payments 
shall be paid in a lump sum together with statutory interest. 

That the costs are taxed to defendants pursuant to Industrial 
Commissioner Rule 500-4. 33. 

That defendants shall file a final report upon payment of 
this award. 

Signed and filed this U day of December, 1984. 

f 

R C. LANDESS 
INDUSTRIAL COMMISSIONER 
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BEFORE TIIE 10w, INDUSTaI~L CJM~!~SIONER 

OELMER ,JACK ROBERTSON, 

Claimant, 

vs. 

fILE NO. 1593830 

;l E "/ l !:: ti -

Employee, 

an::! 

o ·r. 1 • S •-!' p - , ·- , - - ,,. 

KE~PER INSURANCE CO., 

Insurance Cacc1ec, 
Defendants. 

- C' 1' " • • ~.: 

This is a proceeding in review-ceoper11r1q brought by Delmar 
Jack Robertson, the cllimant, aglinst ~is employer, ~at1onal 
~ats co., his employee , and Kemper Ir1surance Co., the insurance 
carrie r , to recove r additiona l benefits ur1d!r the Iowa Workers' 
Comper1sation Act as the result of ar, Jdm1cted injury he sustained 
on January 25, 1982. This matter came on for he1cir1g before the 
undersigr1ed deputy 1ndustr1al comm1ss1or1er ir1 Cedar aapids, Iowa 
on January 13, 198 4. The record was cons1dere1 ful:y submitted 
at that time. 

Based upon the undersigned's raoces of c:1:.3 ;noceedin'), the 
record 1n this :ase :ons1ats of :he :~st111ony ~ft~! ;l?imar,t; 
depositions of Fred J. Pilcher, ~.D., 1nj 31roacl Campb!ll, ~.D.; 
claimant's exhibits l tr.rough 3; ard :leFerdlnta' !Xhio1t.1 ~ 
t~ rough o. 

In this decision we shall concern ouraa 1 :es ~Lt" the r1ature 
ir,1 ext>?nt o f claimant's dis;1b1lity, if ",v. 

::laimant's rate of wee'<ly ent1tl!11ent .,_; :;t1pt1ll~ed to be 
$274.8 ~. 

There is sufficien t credible evidence -::ontained tr1 this 
record to support the following statement of facts: 

(:l-i1.mant . :ige 43, 1s married with on"' iependent ch1ld. His 
educational background 1nd1cates that he ~tteuded formal schooliug 
through the 10th grade 1n Cedar Rapids, Iowa Jn1 had n~ fJr:~~r 
educat1or,al trai111ng or formal schoolin') after t ~at :1me. 

Cl aimant's wor k his t ory indic~ t es that he bega·1 ~ts empl~Jmer,t 
with the defer1dant, National Oats Company ir1 Cedar R3p1ds, tow1. 
on April 13, 1959 3S a roll 3ttendant 311d was s1m1lacly employee 
3t the time of the hearing. 

The claimant testified that he was wor'<1ng for the defendant, 
National 01ts Compa ny, on Jar,ury 25, 1982. ,•lh1le worl<in') it 
became necessary for the cla1mJnt to adjust the rollers 011 a 
roll machine and that in order to adJUSt t~b coi~ers the claimant 
used a pry blr, which he 111serted in 3 whe~l i r1 order to gain 
additional leverage. While 111 the proc~ss of adjusting the roll 
machine, the botto~ of the pry bar :;lippe1 311d the -::la 1ma11t 
struck the back of his right ha•1d on an 3jjacent whe•?l , T"le 
clai:nant reported this injury to his empl:>y•~r 311d •~as take•• to 
St. Lukes Hospi t al 1n Cedar Rapids, Iowa where x-r1ys were taken 
of the claimant's right wrist. The next iay the claimaut went 
to the company doctor, R. H. Rowe, 'I.D., who subse1ue11tly. 
treated the claimant for his injury. The -::la1mar1t test1f1ed 
that he was off wor k bec1use of ~is 1nJury until February 23, 
1982 1t which time or. Rowe releas~d h1~ to go back to wor'<. 

The claimant further t estified thlt after his return to 
work, he contiraued to e xperience jifficulties with his r 1ght 
hand. or. Rowe then referred the claimant to Fr ed J. Pilcher , M.D . 
The claimant saw Dr. Pilcher on May 2S, 1982 an::! as a result of 
thL examin3tion by Dr. Pilcher, a c3rp31 tunnel release operation 
was performed on July 7 , 1982. 

The claimant further testified that he experiences pa1n, 
numbness and a loss of strength in his ri~nt nand aud thdt the 
same has not improved since the d3te of the original 1nJury. 

or. Pilcher test1f1ed by deposition on behalf of the claimant. 
H! has been involved in the practice of ~ed1ci~e 1s an orthopedi-:: 
surgeon in Cedar aap1ds for five ye3ra. He ~~st1f:ed that ~e 
53w the claimant on ~ay 28, 1982 1s l cesJ~r of 3 refecrJl trom 
?r. Rowe, the company physician. De. Pil::her test1f1ed t"lat h is 
?xa~1nation of the claimant revealed th1t ~e had a pos1t11e 
Phel1n' s test, an:l that 35 3 result of ':Ile Jxam1natioh, felt 
that the claimant had a mild carpal tunnel ,;yr,drome 311d some. 
carpal u1stab1l1tv or ligamentous inJury fror.1 the blow t~1t "e 
received to his ,;g~t hand on Jar1uary 25. 19~2. ~r. P1l::her 
further testified that on July 7, 1982 he re~fo cm~d l ~acpal 
tunnel release at St. Lukes !iosp1t3l in Cejar Rapids, Io~a on 
the claimant. 

or. Pilcher further testified th~t h~ saw the claimant :>n 
July 26, 1982 for a follow-up surgical visit. He test1f1ed that 
at the t1~e the cl aimant w3s still compl?1n1ng and that t he 
ct 31mant did 11ot feel there ,ad bee11 ,ny s13111f1::ant 1mproveme11t 
in his condition JS a result of the suc:;"'ry. 'le aq111, S3W the 
ct 31:nant on Auqust ll, 1982 1t which tL~! :he cl a1:na~t 3dv1sed 

him that his condition was unchanged other than he had gone back 
t o wo r k. Dr. Pitcher's e xaminatior, found some localized tenderness 
in t"le ulna r aspect of the right wrist and also obtained some 
radiographs of the wrist. An examination of the cadiogcaphs did 
not reveal anything significant. ~t this ti~e, De. Pilcher the n 
i11jected the wrist with a combi nation of loc1l anesthetic and a 
local steroid. 

Dr. Pilcher next .;aw the cla1m-1r1t on September lJ, 1982 3t 
which time the claimant was still ::ompl11r1i11g of ;?3111 in the 
right wrist. He then refereed him to Lel1nd Ha~kins, ~.o. 
After examin3tion by Dr. H3wl< i ns, t,ey d 1scovered not~iuq of 3 

significa n t na tu r e. · 

Dr . Pilche r next s1w the cL11rna11t 011 Nover.1ber 9, 1982 at 
which time h i s examinat1011 revealed that ~he claim311t's grip was 
wea~er on the eight side and that he 03d a11 unusual 1istribut1011 
or l~ss of sensation wi t h his thumb, the rad11l asoect of his 
111dex finger, part of the third fing'!r anJ part o( tne fourth 
~r,d fifth 1igits . Dr. Pi lcher measure".! the cla1m3:1t's grip and 
it was 80 pounds on the r ight and the left ·~as 110 pounds. 
Claim,rnt complained of pa i n especially ,1hen he 3r1pped so.meth1ng 
and that hi_s fingers we re 11umb. 

After the e xamina t ion aud evaluatior1 on November 8, 1982, Dr . 
Pilcher evaluated the c l aimar1t. De. Pilcher's evalu1tion is 
cont31ned 1n -::laimant's exnibi t 2 which 1s a report a:ldressed to 
the claimant's counsel and dated ~ovember 30, 1992. Dr. Pilcher 
stat~s: 

This is a ve r y d i fficult case to determine a 
permanent d i s ability r1ting. If he hai complete 
anesthes i a of his hand, it would be 1 100 percent 
1mpa1r~ent; however, Lt is a patchy loss 3nd see'lls 
to involve both median and ulnae nerve. l arbitc1r1ly 
r1ted 3 25 percent loss tot~! i1~its one, cwo, 111d 
t~ree and 20 percPnt to t'le fourth a11d fifth baaed 
on loss of se,sat1on. T~1s e~ult!s ta a final 
p>!rm3nent impairment of the ~a11d of:? ~ p?ccent. 

o r . 9arbara Jean Campbell, ~.o., testified by iepos1t1011 for 
the defer,dants. Dr. C3mpbell testified that she 1s 1ssoc13ted 
~1th the University of Iowa Hosp1tal3 311:J Clinics, Depart'llent of 
Orthooedics. She testified further that she evaluated the 
claimilnt on January 19, 1983 at the clinic at the University 
Hospit a l. Dr. Campbell tes t ified th1t at the time of her 
e x3mination the claimant's grip strength was teste1 ac 20 pounds 
on the right and 75 pounds on the left side, tha t his grip 
strength and his key pir1ch were not as weak as t hose numbers 
signified. De. Campbell testiCied cn1t she did not feel that 
the cl1imant was cooperative with the strer,gth testing and it 
~as ?'l~c µerso11al belief that he does 11ot hav': any fun=t1011al 
impar1ty of his hand. Dr. Campbell testified further that based 
on the infocmat1on that she saw and ~LS r1erve conductions, that 
lt sure seemed that he had a c3rpal cu11nel syndrome and would 
have also done a release. 

Dr . Campbell testified further that she agreed *1ch the 
diagnosis of a carpal tunnel aud that she would h.1ve follo~ed 
the s3me procedure as De. Pilcher. 

The balance of the medical exh1b1ta ~~ve been reviewed and 
:011sidered in conjunct ion wit~ the iiap"~ltion of ':'111 :ase. 

The c l aimaut has the burden of proving by a preponderance of 
the evidence t hat the injury of J1r1uary 25, 1982 1s causally 
related to the disability on wh1cn he no* bases ~is claim. 
Bod1sh v. Fische r , Inc., 257 Iowa 516, 133 N.tl.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, ld 'I •. L'..d '507 (1945). A 
possibility is insufficient; a probability 1s necessary. 
Burt v. John Deere Wa terloo Tractor HOr~s, 247 Ia,1a 691, 73 N.W.2d 
732 (1955). The question of causal ,:o;,11ection 1s essentially 
within the domain o f expect testi-nony. 9radshaw v. Iowa Methodist 
Hosp ital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

In applying the foregou,g legal principles to the case at 
hand, Lt is clear that the claimant has sustained his burden of 
oroof. Claimant had no physical compla1r1ts concerning his hand 
p r ior to the admitted industrial episode. Followi11g the carpal 
tunnel release he has pain together with an unusal distribution 
of loss of sensatior, and t wo-point discr1m1natior1. (Pilcher dep., 
p. 21, 1. 2) De. Pilcher' s opinion as clai.nant' s attending 
physician is given the g r eater weight in this decision. 

THEREFORE, after having seen and heard the witness in open 
hearing and after ta~1ng into accnun~ 111 of the cred1ole 
evidence contained 1n this recoc:I, the following f:nd1·gs of 
fact are mJde: 

1. That this ?gency has J'Jris11:t1or, of t~e persons 311d 
the subJect matter. 

2. That on JanuJry :s, 19d2 tne ·:l~1m,11t .as 3r, employee 
of the dPfendant, Nat1or1al Oats :omp1ny. 

3. That on January 25, 1982 the ~la 1~ant sustained an 
1dm1tted 1ndustr1al injury. 

~- That the claimant ~as unable to perform Jcts of gainfui 
employment from January 25 until P~bcuary 23, 1932 for which he JJO 
w1s paid benefits. 44 

5. That the cl:umant cetur11ed to ~::>r-< on febc Jlr'/ :?3, 1982 
art:! continued his :luties with the o<?f 0 nJ,Jr,t unttl July 7, 1982. 
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6. That the cla1mar1t conti•,ued to experience pain and 
numbness in his eight hanj and on ~ay 25, 1982 was examined by 
Dr. Pilcher, an orthopedic surgeon in Cedar Rapids, Iowa. 

7. That on July 7, 1982 Dr. Pilcher pe:fJrm~d a surgical 
procedure known as a c:1rpal tunnel release. 

8. That the claimant was Qff wori< fcc11 July 7, 1982 until 
,ugust 2, 1982 and returned to .rock fJc t~• jefendac,: perfor~ing 
the same duties that he performed at the t111e ~e .r11 1r1Jured. 

9. That during the tL:ne th3t the ,:- l1iinant wls off work he 
did not receive workers' co11p~nsat1on berefL"S, but did receive 
group ir1sucance benefits. The parties hlve srLp~lated that the 
amount of said benefits should be dedu-ted from the award 1n 
th 1s case. 

10. That after retucrnng to ,,oci<, th-;: ::laim:int continued to 
suffer pain and numbness i11 his eight hand Hid retur11ed to De. 
Pilcher on August 13, 1982 for :1 follow-up surJLcal visit. The 
claimant complained that his co11dition .ras ur,ch .H1ged and trat he 
still had pain, numbness and a weakness in his eight ha11d. 

11. That the claimant :igain visited Dr. Pilcher on September 
10, 1982 at which time Dr. Pilcher examined him. In add1t1on, 
De. Leland Hawkins also ex:1m1ned the claimar1t and consulted with 
Dr. Pilcher, but thelC e"<aonir,at 100 could -:lts::over llOthing of a 
significant nature. 

12. That on September 10, 1982 the clai:nallt was still 
complaini11g of ?ain in his eight wrist and r,,;mbness and .rea'(ness. 

13. That on Noveonbe: a, 1992 or. Pilcher exa111ned the 
claimant and found that his Jrlp .r1: .reai<er Jn the r1gnc side 
and that the claimant was still ::ompla1~1r,3 ~f ?~ill and numbnass 
1n ~11s right wr 1st and ·,a11d. 

14. That the claimar,t bo.rls ~1th a ~:,; 1 and nas expressed 
medi;al peronission to do so. 

15. That Dr. Pilcher ~,;iluat?:l the :l31m;int's d1s:1b1lity on 
November 8, 1982 a11d fou11,J that ~:1ece os l per:nanent parti3l 
disability of the cla111ar,t's r1~ht hand 1r, tne 3110,Jnt )f 24 
percent. 

16 . That the services reudec?d to the claimant by St. Lukes 
Hospital and Dr. Pilcher are causally relate1 to the work ir1jury 
susta1r1ed by the cl:11mant. 

17. That baseJ or, the recori as a whole, che :l11mant h3S 
sustained a per:nanent pact•~l disab,l1ty to h•s :,ght nand in 
the 3~ount of 15 oercent. 

ta. That certain items of medical an~ hospital exper1ses 
incurred by the claimant remain unpa1d. 

THEREFORE, IT IS ORDERED: 

That the defendants shall pay unto the cla1man: healing 
period benefits for the period fiom July 7, 1982 until August 2, 
1982 at the stipulated rate of two hunir!~ 3e1enty-four and 
34/100 dollars ($274.84) per .ree~ subj•::t ~o the prov1s1011s of 
section 85.38, Code of Iowa 1981. 

That the defendants shall pay unto tha cl11mar1t twe:,ty-eight 
and five-sevenths (28 5/7) weeks of ;:;ermanent partial ·Hsabil1ty 
benefits at the rate of two hundred seventJ-four 1nd 8~/100 
dollars ($274.84) per week. 

That the defendant shall pay Jnto the claimant the following 
medical expenses in the event they c111a1n ur1paid as of the date 
below: 

St. Lukes Hospital 
De. Fred J. Pilcher 
Family Practice Assoc1at~s 

$516.50 
566.00 

42.50 

That all accrued benefits should be paid the claimant 111 a 
lump sum. 

That legal interest shall accrue, pursuant to section 85.30, 
Iowa Code as amended. 

That the costs of this action ace taxed to the defendants 
pursuant to Iowa Industrial Commissioner Rule 500-4.33. 

That the defendants shall file 3 fin1l :eport ~1chin twenty 
120 1 days from the date of this de~isio: .. 

Signed and filed this -z..3 day of ◊ctobec, 1984. 

C0'1'1ISSIONER 

GLADYS ROGGE, 

Claimant, 

vs. 

',I I Lso·~ ':CODS, 

C:'llployer, 
Self-Insured, 
Defend3nt. 

FILE NO. 760413 

INTR'JDUCTION 

rhis 1s a proceeding i1, :1rb1tc3tior, brr,ught by Gladys Rogge 
against Wilson Foods Corporatio11, a sel f-u,suced employer. 
Claimant alleges that she sust31r,ed a comper,sable injury as a 
result of ammor,ia 1nhalat1or, on December 23 , 1983. The hearing 
~ommer1ced August 13, 1984 i11 the Buena V1sca Cou11ty Courthouse 
111 Stor11 Lake, Iowa. The case was cor,s1dered fully submitted 
uoon conclusior1 of the hearing. 

The recor~ u, this proceedi11g consists of the test1mon1es of 
Gladys Ro~ge, James Cuthrell. "'rli:; r'rier1ch, John Ketelsen 311d 
Jeri Pletcher. Cla1mar1t's exhio1c, was rece1ve:l i11to evidence. 

I3SUES 

The issues presented by tne par~ies at ti.e t~me of ?-tea.ring 
ue: 1hether -:lli•n:rnt sust1i.11ed a·, 1·,; 1ry 3c 1s111g out of and 1n 
the course of he~ employmer,t; .J d 0 ter11ir,l~t:>11 of the 11ature ar.:i • 
exter,c of any disability which 13 caJs1lly ~or,r,ecte:l with the· 
alleged i11jury; a 1etermir1at101, of cla1~1~ 's ent1tl9me1,t co 
benec1ts under section 85. 27 of the Co:ie :,• Io.ra; and, 111 the 
event of an award, a determu,ation of tne d~!'9r,1~11t' s elltltl-:!me·,t 
to :red1t under sect1011 85.38121 of the :o:I! Jf Iowl. It was 
st1p1Jlat":l by the parties that 111 the eve11t o~ :111 lwar::l ::la imanc' s 
rate of compe1,satio11 is $199.9a per .ree~. that she has beer, oai1 
::omplny sick pay ber,ef1ts in the a11our1t of S712.80 3nd that ihe 
oned1cal 01lls which she has u,c•Jrced are f31r ,rnd reasonable. 

REVIEW OP THE EVIDENCE 

Cla1ma11t testified that she 1s si11gle, ,nth two chil:lreri and 
,us work~d a.t Wilsou Foods Cocpor:1t.iou 11ors, tha11 five years. 
➔er normal Job is tc1m111ng snouts or, the ~!ad t3ble. She s:at!d 
• "3t .rh!11 she com,ncnced her employment sh! was ir, good he:1lt'"t. 

S'le related that in the past she had ur.:lergor,e surgery for a 
hernia rep-1ir and ::.h3t approximately l mor,th ago she pulled a 
mJscle in her ribs . 

Claimar1t related :1r1 ir,c11~nt which occu:red :1ppr:>ximately 
three years ago wher, she was e xposed to chlorine from a cylinder 
which had burst. She stated that it caused her to :ntss work and 
th-at she was pa11 workers' compensat1011 benefits. 

Claimar1t testified that or, December 24, 1983 111 ammoni:1 lea k 
occurred approximately 40 minutes prior to tha en:l of her work 
shift but that she kept working and fi.111shed ~he shift. She 
3tated that many people left the cable coughing and with t'"teir 
eyes tear11,g. She stated th':lt the exposure hurt her lu11gs, 
burned '"lee thro:1t and that her lungs felt full. She also 
related watery ~yes and some r1ausna . 

Cl?tim;i11t testified that she di:I r,ot seek ,ed1c1l care 
1mmed1ately as she could riot affocj to miss woe:<. S'"le stated 
"hat following the 1nci1e11t she felt cur, dowr1, that 1he had 1 
sore throat and a cough. She cec:1lle:l S<?eir,1 a 11urs'! at the 
plant whose name was Mary a11d stated that the r,urse ser,t her to 
see Keith 0. Garner, ~.O., on Jar,uary 13, 1983. She stated tha t 
she received care from him arid continued to work until Jarauary 
31, eve11 though she was still experiencing the same problems. 
Claimar,t stated that she did not retur11 to work ur,t1l March 12. 
She stated that the doctor had r,leased her to return a .reek 
earlier, but that she d1d not feel that she 'lad recovered fully 
1111 took a week of vac:1tion. 

Claimant testified that whil! she was off wor~ she had chest 
x-r1ys, blood tests ;ird ,., · g1ve11 1itam1ris ,H,d medic3tion. She 
st1ted that she lost ,er 101ce :011oletely ar,d sou3ht ·are from 
h!r cw1, do-:tor, rho~as M. 3a.cy, ~.D. She rel3ted that he ~ept 
her off .rork ar,d gave her ::?rtisor,e. 

Clli~a11t related be1r11 examined 1n the pul~onacy 1epact:ner,t 
1t the Un1vers1ty of Omlhl. 

:131ma11t stated that presentl/ -:hlor1r1e ar,d 1m,01,1a odors 
1·rt~ate her throat Jr1d tha~ or, the Tuesday prior :o the hear1r1g 
,:if this r-ase the fumes at the pl 1nt .rere strori'J. She stat9d 
thlt 3he has not SJbse1uently miss,~ any ~oc~ jue ~o fu~es. 

On cross-examir,at1or, claimar,t celsted that the 1ncide1,~ 
occurred Oil the Friday before Christ11as 31,d tha· she ~ent to 
~ock on the next scheduled .rork d~y which was~ ~~esday. Sne 
•elated that she saw the nurse durir,g the first full wed~ Jf 
Janu:ary. 

:)r, CP.-direct e"<aminatiou she s~~t·? 1 -::i . ~ :1er .;ond1tiou did 
r,ot improve following the exposure !,ut t'\=tt it 1r1:lua11·, worse1,e:l. 
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James Cuthr ell testifi ed that ,e nas beer, employed by the 
defendar,t slightly less than five year:;. H'! st:1ted that 011 the 
day of the incident he was workir,g 3pproxi~ately two or three 
feet away from claimarat." ~estated that the exoosure ~aused him 
congestion, a headache and sore throat. He related that he l(eot 
on working. He denied seeking medical c~re. ile stated that h~ 
has subsequently developed a rash ~hich he bel1e'les is related 
to the exposure and that chlorir,e 110w c3uses him to have a sore 
throat. He st:1ted that he missed 110 ~or~ as a result of the 
i11cide11t. 

!>.rl1s Frierich related havu,g be'?11 em?loyed by 1'1llson for 18 
years. !le sta-ted that he ~as 3lso wor~1•1g on the head table ,H,d 
exE,>osed to ammonia which '11ade his eyes water, his throat sore 
and cau:;ed difficulty breathing. He est1mated that the exposure 
continued for aE,>proximately one hour. He stated t,at he ~as 
worse the following '1\orni11g ar,d saw hi3 own ?hysician ~ho gave 
him ar,tibiotics. He relatad that h! had troubla for a couole of 
mo'lt:hs follo wing the u,cidertt winch -::ons1st-ed of havu,g 3 sore 
throat in the morning. He misse::l no wor'< a,; a result of the 
:nc 1dent. 

John Ketelsen testified that he has been employed by Wilson 
for approximately 18 years and that he was the vice ?residen t of 
the local union. He stated that his resoonsibilities 1r1clu::led 
employee benefits including worl<ers' compensation, accident and 
sickr,ess :1nd others. He recalled that the ammonia leak ~as 
reported to him and that an attendant, called to repair the leak 
burned, his hands. He di::! r,ot personally observe the lea k . 

Jeri Pletche r test i fied that she is the daytime plant nurse 
ac tlilson Foods. She stated tnat she had no report of the 
ammonia leak . Pletcher stated that claimant came to the nurse's 
station on December 31 with a sore throa: ar,d other symptoms 
wh1~h a-::compar,y a cold. She recalled that -rlis Fr1er1cn also 
made similar complaints a: 3pprox1mately tje same :1me. Pletcher 
re~ated that she has access co the co'11pany r~cords of workers' 
compensation ara:! k11ows of :,o or,e else who missed lny work as a 
result of the incident. 

Claimant's exhibit~ cor,s1sts of sewer, suboarts. The first 
is a report from Keith O. ~arr,er, M.O., d3ted ~pril l, 198 4 1n 
~hi.::h he states that, "there was no iraJury u ,volved as her 
complair,ts pertair, co reflux -esophag1tis". He goes on to state, 
"there is no conceivable way that this is work rel3ted". 

The second part of exhibit A is a report of Thomas~- Gary, 
~.o., dated March 29, 1984. In it he states that ne antic1E,>ates 
110 permanency and that he feels th.1t her respiratory tree has 
returned to normal. 'l.ttached is a secorad report :lat.ed March 20, 
1984 1.1 which he states that claimant's diagnostic evlluation 
~as part of her "Workman's [sic) Compensation evaluat.ior,". 

The third E,>art of the exhibit is a report from Irving Kass, 
M.O., which relates that pulmonary fur1 ctio11 studies oerfor~ed 
February 28, 198 4 u,dicate that claimant ha:; 1,0 permanent loss 
of function. Attached ace progress notes which show claimant 
seeking medical care foe complaints consistent with those of 
which she testified at hearing. 

The fourth section is a report of LeeRoy E. Meyer, M.O., in 
which he states that claimant h:is no per-nanent: dama:;e- from the 
incident. He goes on to state, "in addition, su,ce the employee 
has been off work for nearly a month and cor,tinues to have a 
weak voice, difficulty swallowing ara:! tiredness it i.s clear that 
her current problem is not the result of the a:nmor11a exposure 
and the treatment tnat fol l owed. All the s y:np toms related to a 
level of exposure suggested by the history shoul::l have cleared 
within a few days. Part of the symptomatology may have been due 
to a concomitant upper respiratory infection. The explar,ation 
for her current complaints, r,amely, persistent sore throat, weak 
voice and tiredness are most likely due t o raonoccupat1onal 
problems such as cardioesophageal disfunctiora with acid refl-.1x 
arad emotional stress.• 

The fifth portion of the exhibit is a note from Or. Gary 
dated February 13, 1984 ir, which he states that claimant's 
illness is job related or aggravated. 

The sixth portion is a report dated February 13, 19a4 which 
indicates that claimant has laryngotrlcheit1s, possibly chemically 
induced and possibly aggra,ated by '11ed1catior,. 

The statements attached show medical bills from Cherokee 
Cl1r,1c which total $119.00 arid char3es 1n tht amount o f $14.00 
from or. Gary. 

C~limant has the burden of 9cov1ng by 3 pce9ondera11ce of the 
ev1der1ce that she received an 1t1Jury on Oece~oec 23, 1983 ~n1=h 
arose out of and u1 th<> course of her e:nploy11ent. McDowell v. 
Town of Clarksville, 241 ~.W.2d 904 ( Iowa !976); ~ussel:nar, v. 
Central Telephone Co., 261 Iowa 352, 154 ~-~-2d 128 (1967). 

The evidence in this case clearly establishes that claimant 
was subjected to an ammonia leak 3t the place of her employment 
and 1t is therefore found and concluded that claimant has met 
her burden of proof 1n that regard. 

The claimant has the burden of proving by a preponderance of 
the evideuce that the in Jury of ilece!lloer 23, 1<183 1s causally 
related to the disab1l1ty or, which she r,ow l:>3ses her clai:n. 
Sodish v. Fischer, Inc., 257 !?W3 516, 133 N.tl.2d 3'>7 1965). 
Lindahl v. L. o. Boggs, 236 Io·~a 296, 1a ~ .. L21 607 (1945 . A 

possibility is 1r1suff i c1er,t; a probab1l1t/ 1s necessary. 
Burt v . John Deere Waterloo Tractor tlork:;, 247 Iowa 691, 73 N.tl.2d 
732 (1955). The question of c -:iusa l coil~~,::t1on is essentially 
within the domain of expert test1mor,y. 3radshaw ,. Iowa Method i s t 
Hosp ital , 251 Iowa 375, 101 ~l.i'1.2d 167 (.1950). 

However, expe r t medical ev i dence must be =or,si::lered with all 
other evidence introduced bear u,g on the c-:rnsa l corori-ec t 10n. 
Burt, 247 Iowa 691 , 73 N. 1-1. 21 732. Th~ opi:,ion of experts need 
raot be couched in definite, positive or u11equ1·1ocal language. 
Sond39 v. Ferris Hardware, 220 ~.,.2d 9Q3 (Iowa 1974). ~owever, 
the expert opinior, may be accepted or reJected, 1n whole ?r ir, 
p1rt, by the t rier of fact. !.£· at 907. Further, the weight to 
be giver, to such an 0E,>1nion is Eor the finder of fact, and that 
'.!lay be df f ected by the comple t eness of che premise given the 
expect and o t he r surrounding circumstances. aodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musse l man, 261 Iowa 352, 154 N. tl .21 
123 11967). 

The pulmo11ary function report and the 0E,>111ion of Des. Gary, 
K:iss and Meyer clearly establish that claimant did not suffer a 
pi,rm'l:1ent imE,>a1rmer,t as a result of the 1nJury. There is r,o 
1nd1cat1on that the injury resulted ill ~r,y impairment in claimant's 
e-irning c apacity wh ich would entitle her to industrial disability 
benefits under the theory of McSpadder, 1. Big Ben Coal Co., 288 
N .W. 21 1131 ( Iowa 1980). She has clearly re tu rued to work at her 
old pOSltion. 

Clai,1ant missed wor k , accordu,g to her testimony, from 
February 1, 198 4 until March 12, 199 4 whe11 she returned. She 
stated that she had been medically released to return to work a 
week prior to the time that she actually returned. On February 
13, 1984 Or. Gary diagnosed claima11t .is hJv111g l3ryngotracheitis, 
possiol'{ chemically induced and possibly 3ggcavat.ed by medicac1on. 
011 that same dat.e he 3igne::l a 11ot'? 1·, Jni=, he states that 
c laimant's illness 1s Job related or 3g~rav1t.ed. Such opinion 
conflicts with that of Dr. '!eyer 3n.:l o f Dr. Garner. It was also 
made prior to the time t hat the endoscopic examination JlS 
e>erformed on 'larch l, 1984. Cla1ma11t has b-een def1r11tely 
d iagnosed as having a prepyloric ulcer. :1a1mant nas the burden 
of proving tha t her injury was a cause of her abse11ce from work. 
From the evidence it is certainly ?OSsiole that there may be a 
relatio11ship; however, the evidence in this ~ase ::loes not re11der 
it more likely t han not that such a relat1or1ship exists. 
Accordingly, claimant has failed to prove her entitlement to 
temE,>orar y total disability compensatior,. 

Claimant seeks paymen t of certain '.lled1cal Dills . Claimant 
did suffer ar, e xE,>osure which could have re1sor1ably been expected 
to cause iccltation. Ever. though the irijurv did not require ~n 
absence from work, it would be reasonable that claima11t sho·.11:l 
s<>e- medical c3re. It 1s found that the ,;harges from Cherokee 

Clinic , P.C., of January 13, 198 4 and January 31, 1984 in~ 
total lmount of $70.00 are expenses cf ~ed1cal care whicn were 
reasonably necessary for treatment of cl,1 imant' s i11jury and 
defendant ~ill be responsible for the ~ost thereof. The charge 
of 51 4.00 from Or. Ga ry on Pebru~r f 10, 1984 Jas likewise for 
the respiratory complaints which claimant ex?resse1 following 
t he ammonia exE,>osure and the same will 1lso be held to be care 
related to tha t exposure for which the defendant is liable. 
Defendant will not be held cespons1ble for the cha rge of $49.00 
from Cherokee Medical Clinic Jhich was incurred on July 3, 1984. 

F INDit~GS OF Fl>.CT 

1. On Decembe r 23, 1983 claimar,t was 1 reside11t of the 
St ate of Iowa and her ?lace of employ'Tlent w1s with Wilson Foods 
Corporation in the State of Iowa. 

2. Claimant was inJured on Oece~ber 23, 1983 Jhen a11 
3mmoni1 leak occurred at her place of e'.111,)loy'Tlent arid s~e continued 
to work 1n the preser,ce of ammonia fu'11es. 

3. The injury claimant sustained caused an irritatior, of 
her respiratory system for which she sought medical care at 
Che rokee Clinic, P.C., on January 13 and 31, 1984 and from 
Thomas M. Gary, M.O., 011 February 10, 198 4 which resulted in 
charges which totaled 584.00. 

4. ClaLmant also suffers from a prepyloric ulcer. 

5. r 111'.lla11t's absenc'? from work durin; Fnbru1ry and '13:ch, 
1984 is not shown to ,ave been related to her exposure to 
,1mmo11ia which occurred on :>ecember 23, 1983. 

6. Claimant j1d not sJffer 3ny per~anent physical 1mpa1cmer,c 
fro'll the ammonia exposure 1rd has not s.1ff?rej lhV 1'.:lpa1:'Tlent of 
h0 r ear11 ing ,;1pacity as a :esult of t-e ~x?osure . 

7. The me1ic3l care Jhich cla.~ant received 1s hereto fore 
fo.1nd was reasonable and necessary ::or the irl)ury which sne 
sustained and the cost thereof ~3:; £11: ar.d r?asonable 111 

relation to the services which Jere accu1l./ orovide-1. 

This agency has Juris11ct1on of tne su~Je=t ~atter of cnis 
.,roceeding ar,d ltS parti>:S. 

The injury cla1~ant sust:iined ora Dece~ber 23, 1383 ~rose OJt 
of and in the cou rse of her ~::ioloy!lle,,~ ~ith .,1l'lcn ?oo1s ~orpacation. 

The 1nJury did not res.11: 1, ~r•/ :e~pocary ?C ?er~3•e~: 
3is3b1l1t'{ and clJi,..3nt 1s r,ot ~n•1::.1,:, to co:n?e·-:l~.-,r, for 442 
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tempocacy total disability, helling peciod oc pecmaner1t disability 
of any natuce. 

The injucy ceauiced medical cace and defendant is responsible 
undec the pcovisions of sec tion 55.27 of tne Code of Iowa foe 
claimant's medical expenses incucced Wlth Checokee Clinic, P.C., 
in the amount of $70.00 and with Thomas~- Gacy, ~.D., in the 
amount of $14.00. 

ORDER 

IT IS THEREFORE ORDERED th3t Jefer,dar,t pay claimar,t's 
medical expenses with Cherokee Clinic, P.C., in the amount of 
seventy and no/100 dollars ($70.00) and her medical expenses 
with Thomas M. Gacy, M.D., in the amour,t of fourteen and no/100 
dollacs ($ 14.00). Defendant .shal 1 ceceive ccedit undec section 
85.38 of the Code of Iowa foe any amount of those bills which it 
has previously paid. 

IT IS FURTHER ORDERED that defendar,t pay the costs of this 
action pucsuant to I11dustrial Commisslonec Rule 500- 4.33. 

IT IS FURTHER ORDERED that defendant file a final cepoct 
within twenty (20) days from the date of this decision. 

~ 
Signed and filed this 2t.f.9'day of Octcbec, 1984. 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

FREDERICK ROMANI, 

Claimant, 

vs . 

EBASCO SERVICES, 
File No. 608750 

A P P E A L 

R U L I N G 

NOW, THEREFORE, it is understood and agreed 
between the parties as follows: 

1. First party hereby employs second party to 
prosecute his claim. 

2. Second party hereby accepts said employment . 

' 3. Aftei recovery, either by settljment or 
after trial in the lower court and aftec second 
party has been reimbursed for his reasonable 
expenses, the amount remaining shall be divided on 
the basis of 66 2/31 to the first pacty, less the 
court costs, and 33 1/31 to second party. 

4 . In the event of a retrial in the lower court 
or of an appeal to a higher court, the amount of 
cecovery, after second party has been reimbursed 
for its reasonable expenses, shall be divided on 
the basis of 601 to first party, less the court 
costs, and 401 to second party. 

5. It is agreed irrespective of the above that 
second party shall not be entitled to any share of 
any temporary total disability, healing period, or 
medical expenses (Section 85.27) paid voluntarily 
by the employer or the insurance cacrier. 

IN WITNESS WHEREOF, we have set our hands this 
27 day of March , 1980. 

/s/ 

/s/ 

FIRST PARTY 

GLEYSTEEN, HARPER, EIDSMOE, 
SEIDMAN & REDMOND 

BY: 
""2:-aOc::O,-,H:-0-m-e--F"'e-d...-e_r_a..,.l.....,B_u_i~l-d_i_n_g_ 
P.O. Box 3086 
Sioux City, IA 51102 

SECOND PARTY. 

An original notice and petition for review-reopening consideca
tion was filed on April 29, 1980. On November 25, 1980 a 
proposed decision by this agency found claimant entitled to a 
running award of healing period benefits. The decision was 
affirmed on appeal by the industrial commissioner and by the 
Woodbury County District Court. 

On November 4, 1981 claimant and Mr. Harper applied for 
appr~val of _the original fee agreement of Mar ch 27, 1980. The 
parties additionally sought approval of a supplemental agreement 
for employment which stated as follows: 

WHEREAS, the undersigned enteced into an Agreement 
for employment of attorneys dated March 27, 1980. Employer, 

and 

UNITED STATES FIDELITY & 
GUARANTY COMPANY, 

FILED 
NOW, THEREFORE, in consideration of 

promises herein contained, the pacties 
follows: 

the mutual 
agree as 

Nov~ ~4 1. The attocney fees of Wiley Mayne, which fees 
_ . now ~onstitute a lien in Case t87384 Law, Ebasco Insurance Carrier, 

Defendants. 

STATEMENT OF THE CASE 

IOWA lli1tU~1r.liu. Cu111Ml~l(/r1EJ Services I Inc• 1 and United States Fidelity & 

Guaranty Company, Plaintiffs/Petitioners, vs. 
Frederick Romani, Defendant/Claimant, and Iowa 
Industrial Commissioner, Defendant-Respondent in 
the amount of $435.38 shall be paid by Fred Romani 
in conformance with the letter of D. M. Harper 
attached hereto and made a pact hereof and macked 
Exhibit •A". 

Claimant, prose, 
awarded an attorney's 
in a review-reopening 

appeals from a proposed rulin~ which 
fee of 30 percent of claimants recovery 
proceeding. 

ISSUE 

The sole issue for consideration in this appeal 
propriety of the proposed ruling on attorney fees. 
raises other issues, however, they a re unrelated to 
matter of the ruling which is on appeal. 

REVIEW OF THE EVIDENCE 

is the 
Claimant 
the subject 

On March 27, 1980 claimant entered into an employment 
agreement with the law fir m of Gleysteen, Harpec, Eidsmoe, 
Heldman and Redmond. The text of the agreement is as follows: 

WHEREAS, Frederick Romani, hereinafter called 
the first party, desires to employ the law firm of 
Gleysteen, Harper, Eidsmoe, Heldman & Redmond, 
heceinafter called second party, to prosecute his 
claim for damages against Ebasco Services, and/or 
such other parties as second party may conclude may 
be liable for said damages, and 

WHEREAS, second party is willing to accept said 
employment. 

2. The attorney fees on the check for $}7,784.00 
and heretofore distributed shall be $7,113 . 60. 

3. Contingent upon approval of Iowa Industrial 
Commissioner, future checks for disability benefits 
shall be divided on the basis of 701 to Frederick 
Romani and 10, to Gleysteen, Harper, Eidsmoe, 
Heldman & Redmond. 

4. Any future costs to be paid by Frederick 
Romani. 

DATED this 

/s/ 

/ sf 

__ 3_0 __ day of __ o_c_t __ , 1981 

FREDERICK ROMANI, Fiest Party 

GLEYSTEEN, HARPER, EIDSMOE, 
HBIDMAN & REDMOND 

BY:-:-.,.,--::-=--==-=--------
0. M. HARPER 
200 Home Federal 
P.O. Box 3086 
Sioux City, Iowa 
(712) 255-8838 

SECOND PARTY. 

Building 

51102 
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The original March 27, 1980 agreement fo r employment of 
attorneys and the supplemental employment agreement were approved 
by this agency in an order filed November 12, 1981. The lien of 
Wiley Mayne, referred to in the above supplemental agreement, 
was released on November 12, 1981. 

On August 13, 1982 defendants filed a petit.-ion for c~view
reopening alleging that claimant had declined further medical 
ca re and contending that defendants had complied with the 
November 25, 1980 award. An answer was filed on behalf of 
claimant by Charles T. Patterson of the Gleysteen firm. 

In an order filed November 10, 1982 defendants were directed 
under the provisions of Iowa Code section 85.27 to pay claimant's 
transportation expenses for a maximum of five round trips foe 
evaluation by a medical facility. 

The review-reopening proceedin~ was scheduled for hearing on 
February 1, 1984 at 1:00 p.m. Claimant did not come to Iowa, 
and the deputy hearing the proceeding was informed that morning 
that a settlement had been agreed to between the parties. At 
noon, the deputy was informed claimant was having •second 
thoughts• about settling. A long distance call was placed to 
claimant, and under oath, claimant testified that he had voluntarily 
authorized his counsel to settle for $21,893.38. Claimant 
indicated he was now dissatisfied with the amount of recovery. 
A hearing on the merits was set for February 1, 1984. A continuance 
was denied. At the time of the hearing, defendants moved for 
summary judgment on the basis that a settlement agreement had 
been reached. The motion was granted on February 6, 1984. 

on February 14, 1984 the Gleysteen firm, through Mr. Patterson, 
applied for leave to withdraw as counsel. The Gleys~een firm 
further filed notice of lien for attorney fees, services, and 
costs. A hearing for approval of payment of the lien was sought. 

Claimant, prose, filed application on March 5, 1984 foe 
reimbursement of claimant's attorney's travel expenses and the 
setting of a fair and just attorney fee. On March 5, 1984 an 
agreement and joint application for special case settlement was 
filed with this office. The documents specified a total settlement 
of $35,000 and bore the signatures of P. D. Furlong, attorney 
for defendants and Frederick Romani, claimant. On March 6, 1984 
the joint application for a special case settlement was approved. 

on March 9, 1984 defendants filed a resistance to claimant ' s 
application for approval of a fair and just attorney fee and 
reimbursement by defendants for attorney travel expenses. 

On March 21, 1984 claimant, prose, filed an application for 
an order reducing attorney fees to "3,500" [sic). 

On March 26, 1984 claimant, prose, filed an objection to 
the defendants' resistance to claimant's application. Claimant 
further requested the industrial commissioner to • overturn the 
Motion for Summary Judgment .• 

On March 28, 1984 Charles T. Patterson filed an affidavit of 
counsel, outlining the attorney services provided claimant since 
November of 1981. On April 9, 1984 claimant, prose, filed a 
resistance to the affidavit of counsel. 

APPLICABLE LAW 

Iowa Code section 86.39 provides: 

All fees or claims for legal, medical, hospital, 
and burial services rendered under this chapter and 
chapters 85 and 87 shal! be subject to the approval 
of the industrial commissioner, and no lien for 
such service shall be enforceable without the 
approval of the amount thereof by the industrial 
commissione r. For services rendered in the district 
court and appellate courts, the attorney ' s fee 
shall be subject to the approval of a judge of the 
district court. 

The elements which have a bearing on attorney fee include 
but are not limited to: the time spent; the nature and extent of 
the services; the amount involved; the difficulty of handling 
and importance of the issues; the responsibility assumed and the 
results obtained; as well as the professional standing and 
experience of the attorney. Under some circumstances a one-third 
contingent fee might. be reasonable, but it should be based on 
the facts and circumstances of the particular case rather than 
the contract between the employee and h1s counsel. Kirkpatrick 
v. Patterson, 172 N.W . 2d 259, 261 (Iowa 1969). 

ANALYSIS 

Claimant voluntarily entered into two agreements for employment 
with the Gleysteen firm in 1980 and 1981. Since that time this 
agency has accumulated a voluminous record of motions, briefs, 
depositions, proposed exhibits and other filings by the parties 
as the proceedings slogged to a conclusion. Issues raised have 
involved efforts to secure rehabilitation, transportation, and 
medical evaluation and treatment fo r claimant . Counsel for 
claimant has participated in hearings and prepared evidence in 
anticipation of litigation. Be has been working on claimant's 
behalf for approximately 28 months. 

The percentage called foe in the employment agreement is in 

line wi th char~es made by local attorneys in workers' compensation 
c ases , and cla imant's counsel is experienced in this area of 
practice. Under the circumstances of the case the legal 
services performed for claimant support a finding that a 30 
percent contingency f ee is not unreasonable. 

FINDINGS OF FACT 

1. Claimant entered into two employment agreements with the 
law firm of Gleysteen, Harper, Eidsmoe, Heidman and Redmond. 

2 . On March 27, 1980 claimant agreed to pay 33 1/3 percent 
of his :ecovery less expenses to the Gleysteen firm. 

3. On October 30, 1981 claimant agreed to pay 30 percent of 
his future disability recovery to the Gleysteen firm . 

4. Counsel is experienced in workers' compensation proceedings 
and has actively represented claimant's interests for 28 months. 

5 . A· 30 percent contingency fee for legal services received 
by claimant is not unreasonable. 

CONCLUSIONS OF LAW 

WHEREFORE, it is found. 

A contingency fee of thirty percent (30 %) of claimant's 
recovery is not unreasonable. 

THEREFORE, an attorney's fee of thirty percent (30%) of 
recovery is allowed. The proposed decision of the deputy is 
affirmed. 

ORDER 

THEREFORE, it is ordered that an attorney's fee of thirty 
percent (30%) is allowed. 

Signed and filed this eftZ day of November, 1984. 

INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSICtlER 

TORREY W. ROSTER, 

Claimant, 

vs. 

O. C. TAYLOR COMPANY, 

Employer, 

and 

THE TRAVELERS INSURANCE CO., 

Insurance Carrier, 
Defendants. 

File No. 747504 

A R B I T R A T I O N 

D E C I S I O N 

Fl LED 
nEC 1 \984 

This is a proceed ing in arbitrat ion brought by Torrey 
Roster, claimant, against D. c. Taylor Company, employer, and 
Travelers Insurance Company, insurance carrier, defendants, to 
recover benefits under the Iowa workers' Compensation Act for an 
alleged injury of June 11, 1982. It ca.'1le on for hea ring on 
October 15, 1984 at the Iowa County Cour t house in Marengo, Iowa. 
It was considered fully submitted at that time. 

The industrial commissione r 's file contains no filings. 

At the time of hearing the parties stipulated that claimant 
was off work beginning on June 11, 1982 and returned to work on 
September 15, 1982. Additionally they stipulat ed that Misso~ri 
benefits wer e received in the a'llourt of $3,007.73 and med1cai 
ex~enses totalling $2,050.25 were paid. 

The record in this mat•er consists of che testimony of 
claimant, Cheryl Roster, Jeff Evans and Scott Allen Hilmer: 
cla imant's exhibit 1, a report from Terry J. ~e1s, 0.0., dated 
September 5, 1984; claimant's exhibit 2, _a let ter from Or. Weis 
dated oecember 2, 1982: claimant' s exhibit 3, records from 
Normandy Osteopathic Hospitals: claimant's exhibit 4, a repo~t 
from Grant rzmirlian, M.D., dated January 23, 198 4: claimants 
ex~1tit 5, office notes regarding c laimant's recuperation,1n 
!owa· claimant's exhibit 6, tax forms from 1982; c laimants 
exhibit 7 a letter from David Fitzgerald and William Mahler 
dated April 19, 1982; claimant's exhibits 8 through 11, employee 
statements of earnings; claimant's exhi01t 12, a bill from 
Normandy orthopedics, Inc.; c launant's exh1b1t 13, a report of 
injury filed with the d1·1isio n of ..-or .<ers' compensation 1n 
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M1ssour1; defendants' exhibit B, various records from Dr. ~eis; 
defendants! exhib1t E, a summary of the 9aycoll reg1s~e r; 
defendants' exhibit F, payroll recorda; defendants' exhibit G, 
filings with the division of workers' compensation in Missouri; 
and defendants' exhibit I, the employee master file pay rates. 
Claimant's objection to the testimony of Hil~er was o~•rruled. 
Claimant's objection to defendan ts' exn1bit ~ was cons1deced .n 
we.~hing the evidence as was defendants' objection to exhibit 6. 
Defendants' objection to claimant's exhibit 8 is overru led. The 
car ties submitted briefs whi~h were helpr•1l to the undersigned. 

ISSUES 

The issues in this matter are whether or not ~he Iowa 
workers' compensation Act appl1ea to claimant's inJury; whether 
or not claimant's inJury arose ~ut of and in the course ot nis 
employment; whether or not there is a causal relationship 
betdeen clatmant's inJury and any disability he now ~ay suffer; 
whether or not claimant is entitl~d to healing per1oj and to 
permanent partial disability henefits and the rate o f compensation 
in the event of an award . 

STATEMENT OF THE CASE 

Twenty-four year old married claimant, who has a tenth gr~le 
education, testified to work experience as a gas stat1on attendant 
at $2.50 per hour, as a factory worker at $5.50 per hour and as 
a tuck pointer at $8.00 per hour. He began work for defendant 
employer on Aprill, 1980. He was in Vinton, Iowa, when he was 
c<>lled by Marvin Roster in Shellsburg to come to "ork in ro-:1a 
City. He did roofing us1ng a single ply system called Benoit. 

Cla imant stated that he worked continuously untd June 11, 
1982 doing Jobs in Missouri, Illinois, Kentucky, Mi nnesota, Iowa 
and Kansas . When a Job was finished, he was told oy detendant 
employer where to go for the next. He was earning S5.jJ to $6.00 
per hour. 

:n November of 1981 he transfe~r~d :o the St. Louis branch. 
He agreed prior to 3oing to 3t. Louis that his earnin3s dOuid je 
$8.JO per hour. One of his reasons for gcing to ~1saour1 was t o 
earn more money. In spite of the transfer he clal~ed tnat he 
kept tne Vinton address and had his mail sent to Vinton and then 
forwarded to the company in St. Louis. :ie wor~eJ 0•1t of the ~t. 
Louis branch during the week and returned to V1ntcn on weekenos. 
some of the trios to Iowa were 1n his car, some were ~ade in the 
Hilmer van and ~thers were ~ade 1n the company truck. Trips in 
the company truck used comoany gas and sometimes included 
compensation for d r iving time. Items we re picked up from or 
delivered to the company warehouse 1n Shellsburg, Iowa. 

When he first went to Missouri, he stayed in a ~otel wh,~' 
was paid for by the company; however, at so~e p~int travel 
expense was ended and claimant started staying 1n the company 
warehouse where he slept in a van. Cla1man~ acknowledged t;k1~g 
a bed, dresser and pots and pans to M1ssour i where they, were 
kept in the warehouse. He did not have ~he money to ma~e ~ 
deposit on an apartment. He applied for a ~issouri drivers 
l i cense on which he used the company address. As a rea~on for 
seeking a Missouri license, claimant gave his 9oor driving 
record in Iowa wh ich saddled him with a high insurance rate:. 
Cla1.mant asserted that from November of 1981 and until the ~1.11e 
of his injury, he had no intent to m~ke M:5sour~ his p~r~anent 
address. He decided to call Missouri his nome t r Octooe r ot 
1983 prior to his marriage in November of that year. 

In 1982 he filed an Iowa t ax return as a res1cent and a 
llissouri return as a nonresLdent. 

Claimant was unsure if he did any wor~ in Iowa between 
November 1981 and June of 1982. Claimant thought his first ~ork 
out of the st. Louis branch was a week on a library in the C17Y· 
He then spent four months 1n Il i1ncis. Thereafter he worked in 
Missouri. 

Claimant described defendant employer'_ s b':1siness 1n St. LOuis 
as consisting of an office warehouse combi~a t1on with aro~nd 
eight employees . The warehouse housed various equipment 1nclud1ng 
a bobact, wheelbarrow, rock hoppers, hand tools and two trucks. 

Claimant recalled the circumstances of his injury as follows: 
He was working at the Un1vers1ty of Missouri 1n St. Louis as a 
foreman earning $11.00 oer hour. He and his friend Scott Hilmer 
were planning to go to iowa. They were unloading equipment off 
a roof on Hilmer"s job. The lowering was being done with a 
power hoist. He was riding on a twelve horse engine on the 
hoist. A brake failed. _ The hoist crashec to the groun~. He 
fell three or four st~r1es. ee landed s1tting flat on .he 
ground with his legs straight out. ~hen he 1ot up, he could not 
stand to sit . He was ta~en to the hosp1ta: across the st~eet:. • 
He ~1s experiencing pain in his lowe r ~ack, ta1lbone and rea. _nd . 

After being 1n the hos91tal ei3ht days he r etur~ed to 
Vinton to recuperate. He was at bedrest and under restricted 
activity fo r two months. 

On September 15, 1982 he returne1 to work as a r oof ing 
foreman. He did wor~ in ~1ssour1, Illinois, Georgia, South 
Carolina and Florida. 

Claimant stopped work i ng for de!endant employe; in September 
of 1983. At the time he 1u1t, he was wor~ing 1n F.or1d; with 
the Florida division. He left because his pay was to be lowered. 
!ie applied foe unemployment benel:its in Missouri, but he did not 

receive any. He obtained a re~ job at a higher rat~ of pay. 

Claimant's current positi~n en t ails 101ng substantially the 
same work as he performed for defendant employer. He ?bta1ned 
the work·· through the St. Louis union. !le did not tell his 
presen t empl oyer of his back trouble and as far as he knew the 
employer continues to be unaware of his problem. He avoids 
heavy work and tries to look for lighter jobs. !ie finds that he 
is less stiff and sore on his new Job because he is not workin1 
as hard. He averages thirty-two hours a week at a uni.on journeyman's 
rate of $16.15 per hour. He gets home from work anj ''cna t's it." 
Ke continues to wor k in roofing because of the goo~ salary and 
the necessity for feeding his family. 

Claiman t claimed that before his June 11, 1982 1nJury he was 
1n good health, had no pain doing his joo, had no broken bones 
and was under no physical l1mitat1ons. 

Claimant reported that since his injury his back has gone 
out five times. He has had to resort to becrest to ease his 
discomfort. He has trouble getting out of bed and at tines gets 
OJt on his hands.and knees . He no longer engages in sports or 
ether vigorous activities. Driving long distances makes his 
back sore and he must stop to rest. He also has back pain witn 
snow shove lling and mowing. He has pain with heavy lifting. He 
takes no pain medication and r.o longer wears his once prescribed 
bac k brace. 

Claimant alleged that before his injury he would lift 
sevent1-five pounds by himself. Although equipment used in 
roof1ng is moved by a hoist to roofs, 1t must then be moved to 
where 1t is to be used. He said that many of the roofers' tasks 
requ1re working on the hands and knees with as much as four 
hours being spent 1n that position. He indicated that laboring 
1n that posit1on leads to lower bac~ t1gntness and leaves hi~ 

' "'orn out. 

Claimant agreed that or. ~•i~ ~JS ~een his t:eat1ng p~ysician 
and t~at he was sent tc Dr. Izm1rl1an by one of his attorneys 
for a one time one-l~al f hour ,;,xam1nat iv,. 

Claiman t testif1ed that he was a memoer of an Iowa union 
when he first st1rted work for defer~ant employer. with assis t ance 
of the ccmpany he became affiliated with the union 1n Missouri. 
He did not know the meaning of the union sho9 until September 
1983. He asserted that he was •Jnaware when he went to Missouri 
that he could ex9ect the prevailing union rate. 

Cheryl Roster, claimant's spouse since ~ovember 12, 19e1, 
testified to meeting him in A9ril of 1983. She stated that ne 
no longer either shovels sno" or ~ows. When he comes home fr~m 
wn,t, he sits , unwinds and then is on the couch ''pooped." 

Although he 1s not a complainer, she has ocserved that he gets 
up carefully, walks slowly and has trouble gettir.g s t arted 1n 
t he mornin'J. 

The witness recalled an incident ir. w~tc~ claimant was on 
the ~1oor. When he was unable to get up cecause of trouble with 
his back, she made him go to the hospital. 

~oster listed taking the children to the park, zoo or movies 
as act ivit ies in ~hich the family engages. 

Jeff Evans, who was manager of the St . Louis division 1n 
1981 and 1982 testified in both cla:w.ant and defend ar.ts ' cases. 
He said that the St. Louis div is1on opened in f'ebruary of 1980 
and closed in October 1983 with th~ last project co~pleted 1n 
June of 1983. The office served eastern Missouri and the 
southern half of Illinois with most o f the business in the St. 
L~uis area. Three jobs outside the area were within an hour's 
drive. Fifteen to eighteen roofers and tnree office staff were 
e~ployed. Most of the St. Louis employees came out of the st. 
Louis union and were :1issouri residents. Evans said that both 
he and the company expected employ~es to reside in Mi ssouri. 
Residi~g in Missouri, however, was ~ot a requirement of employment. 
The building housing the company was leased with 800 feet 1n 
oifice space and an additional 2,000 plus feet in warehouse. 
Materials for some projects were drop shipped from Cedar Rapids. 
Others were obtained from the She ll sburg war ehouse. Still 
othe~s were purchased by Cedar Rapids and then shipped direct 
from the factory to St. Louis. The office closed because of 
borderline profi ts and because the company obtained a maJor 
contract with Sears to hanlle all Sears roofing. 

Corporate headquarters for the company are in Cedar rtapids, 
but the company has projects in thirty states. Branches 1n 1982 
were located 1n Chicago; o~aha; Kansas City, Kansas; Milwaukee; 
1>1innea pol1s and Louisville . In addition to the va:ioua local 
~1v1si ons, a nationa l division ~as been created to han~le 
9r0Jects outside tne ter:itory ~t ea~h division. A new diw1sion 
das set up 1n Fort Lauderdale in 19a2. 

Outlying beaches 1o their own markct1ng and staffing. Some 
(Jnctions were retained in Ce~ar Ra?ios whi ch ~eeps payroll and 
maintains some employee records as w~ll . 

Evans, who was responsib le for an . familiar w1 th tne u, ion 
management agreement, was unsure of Clo\_mant's status dltn the 
union before he got to St. Louis; however, he knew claimant 
worked until April 1982 oefore his trar,sf?r as a journeyman was 
~ompleted . He explained the company's philoso phy to pay an jjs 
eRployee what the employee was thougnt t~ be worth. They did 411 
not feel c laimant was journey.nan mater1a:. Evans asserted that 
claimant knew p:ior to the time ne got to St. Louis that he 
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would not be getting union wages. He was given wage inc re ... ses 
as he grew in skill. In addition to his salary claimant wa s 
paid travel expenses In an effort to ease his transitio n to 
Missouri. Union rules did not :equire payment for travel. 
Union wages were to be paid unaer the bargaining agreement. 
Evans acknowledged that as of Apr 1 l l'-'182 when cla1mar.t became a 
union member he should have been paid union wages. As the 
witness recalled, claimant was not a foremar on the library job 
or on the music building proJect. He did work as foreman 1n 
Alton, Illinois, and on the Washington University project. 

Regarding claimant's accident, Evans said that he ~nderstood 
the day after claimant's inJury that claimant was lowering a 
motor and fell off a firewall. At least a year later he learned 
a story consistent with most of cla~mant's testimony. 

Scott Allen Hilmer, a member of defendant ~mployer's national 
company who was at the time of hearing working in California a• 1 
who has his own workers' compensation claim pending in ~issouri, 
testified to having been a member of the St. Louis union and to 
knowing the qualifications necessary to be a journeyman. A 
s1xt/ percent apprentice must go to class and obtain 2,000 to 
2,500 hours in order to become a Journeyman. It was his opinion 
that claimant met neither the qualifications for a Journeyman 
nor roreman under unicn guidelines. 

Hilmer reported that he and claimant came to Iowa on wee~ends 
to visit their families and claimant's girl firend. They would 
travel in his van or sometimes in a truck to pick up materills 
1n Shellsburg. He agreed that he had lived in a motel, in an 
apartment and in his van during th - time he worked 1n St. Louis. 

A letter from David Fitzgerald and William Mahler of the 
united Union of Roofers, Waterproofers and Allied Wor~ers, Local 
No. 2 states that effective a.; of ~av 1, 19-!2 a foreman would 
earn Sl5.35 per hour, a JO~rneyman Si 4.~5, a kettleman $12.65, a 
=ixty percent apprentic ~ S8.31, an e i9hty pe r cent apprentice $12.08 
and a ~inety percent apprentice $12.46. 

Payroll record s show claimant was paid the followin~ amounts 
in March of 1982 with exclusion of overtime pay: ;400, $440, 
$341l, $315, $65, $330, $400, $390, $407, $374, $594, S231 and 
S99. Union dues were first 1educted from claimant's chec~ on 
April S, 1982. 

A statement of earnings of September 29, 1980 lists w1thhold1ng 
for both Iowa and Kentucky. A November 30, 1981 ststement lists 
Iowa, Illinois, Missouri and Minneso ta. An Apcil S, 19ij2 
statement shows Iowa and Missouri. 

Nineteen eighty-t~o tax forms fil~d by claiman t ~er~ filr1 
1n Iowa and in Missouri as a nor.:es 1oent Llaimir.1 cesiden~y in 
Iowa 

A Missouri first ref~rt of inJury indicates c laimant wa : 
injured on June 11, 1982. Claimant wus paid $3,007.73 in 
workers' compensation benefits Jnder t he Missouri act. 

On June 11, 1982 claimant was admitted to the hospital with 
a chief complaint of low back pain after falling twenty to 
thirty feet and landing on his buttoc~J with his legs and hips 
ex tended. 

Cla1mlint was examined by Terry J. ~,~13, o.O., who found 
tenderness at Tll, Tl2 and Ll with marked lumbar muscle spasm. 
Straight leg raising was to ninety degrees bilaterally. Reflexes 
were intact and there was no neurological deficit to fine touch. 
Claimant had a fracture 1t Tl2. He was treated with a lumbosacral 
cor~et and analgesics. He was dismissed from the hospital ln an 
improved condition on June 15, 1982. 

Claimant was seen foe some portion of his recuperation 
period in the Vinton Clinic in Iowa. 

or. Weis performed follow-up examinations and then released 
claunant for work on October 11, 1982. Subsequent to that 
release, claimant continued to be seen with low back complaints 
for which he was treated with osteopathic manipulation and rest. 

or. Weis reported last seeing claimant on August 6, 1984 at 
which time he had a sprain of his low back. He had no muscle 
spasm and his neurological was unremarkable. Claimant was given 
a final diagnosis of a fracture of the twelfth thoracic vertebra 
and an acute lumbosacral sprain. Claimant's permanent partial 
disability rating was fifteen percent. 

Grant Izmirlian, M.D., saw claimant on Oecemoer 31, 1983 at 
which time he gave a histo ry of working on a ~ow~r hoist seventy
t wo feet in the air, falling that distanc ~, and landi ng in a 
sitting position w1•h legs outstretched. He told •he doctor _of 
immediate low back and neck pain and indicated that ne was given 
diagnoses of a compres sed fracture of r12 and o ! cervical and 
low back sprains. As additional h1 3tory, he said that he woe~ a 
corset for six months, was in bed foe two months ard return~d to 
work three months after the inJucy. 

Claimant gave current complaints of daily low bac k pain 
particularly when he worked on his knees or stooped over and in 
the morning when he gets up. Claimant indicated that driving or 
sitting for more than two hours results in pain in his back; 
that he can no longer ride his motorcycle; ride horses or play 
tall; that he workr at a slower pace and that he does moderate 
ltfting and seeks help with heavier lifting. 

txaminat1ons o: claimant's bacx show~d spasm at T9 through 
L2 bilaterally which was most prono~nced at Tll and Tl2. 
Claimant_was able to bend with discomfort. Straight leg raising 
was to e1gnty degrees on the right ~i:h pain and t, ninety-five 
degrees or. the left with pain. The joc:or assigned a rating of 
twenty-five percent to the body as a whole. 

APPLICABLE LArl 

The first issue to be cons.dered is whetb~c or not the Iowa 
Workers' Compensation Act apfli 0 s :o this inJury. Iowa Code 
section 85.71 which refers to .nJuries to ~orkers laboring 
outside the borders of Iowa Jnd w~ich governs the inoustcial 
commissioner's subJect ~atter Jur13diction, states: 

If an employee, while working outside the territo:ial 
limits of this state, suffers an inJJry on accoun~ 
of which he, or in the event af n1s Jeath, his 
dependents, would have been entitled to the oenefit= 
provided by this chapter had such 1nJury occurred 
w1th1n this state, such employee, or 1n the ev~nt 
of ht& death resulting fro~ such 1nJury, his 
dependents, shall be entitled to th~ benefits 
provided by this chapter, proviJed that at the time 
of such lnJur:,,: 

1. His employment 1s principally localized in this 
state, th~t is, his employer has a place of business 
in this or some other state and he regularly works 
in this state, or 1f he 1s domiciled in this state, 
or 

2. He is working under a contract of hire made in 
this state in employment not principally localized 
in any state, or · 

• . He 1s working under a contract of n1re made i n 
this state in employment princ:pallf ! ocal1zed 1 ~ 

another state, wh03e woro<ers' co:",Fer.s ation la"' is 
not applicable to nis ernplo1er, ,r 
4. He 1s wor<1ng under a contract o: hire made in 
this state for employment out.ide th~ United States. 

There is no dispute in this ~a ~te : r egarding the place of 
claimant's contract which was Iowa or t~e place of his inJury 
which was Missouri. 

Claimant does not contend that ei:ner subsection 3 or 4 of 
85.71 is applicable to him and clearly t hey are not, Pe was not 
working outside the United Stat_s 3r. ".1 •ti.;so ..: r1 Worl<,H~' Compensation 
Law was applied to him. Claimant c or:_n1. t hJt ~ P f,11~ under 
either 85.71 (1) o r 05.~1 12) . 

The rowa Supreme Co urt ,n !owa BP~f ?rccessors, Inc. v. Miller, 
312 N.W. 2d 530 (Iowa 1981 J indul,ed in this interpretation of 
section 85.71: "The enacting clause of subsection (1) provides 
benefits for an employee whose 'employment is principally localized 
in this state.' (emphasis added). The enacting clause is 
followed by an explanatory or definitional clause containing two 
requirements: 'His employer has a place ?f business in this 
state or some other st1te and he reg ularly works i~ tnis state, 
or if he is domiciled 1n this state.•• They then said: "The 
plain meaning of the enacting clause indicates that the crnplo,ee 
m~ct perform the primary portion of his services for the e~ployec 
within the territorial boundries of the State of Iowa or tnat 
sucn services be 1ttributable to the employer's business in this 
state.• 

Next the court noted that section 85.71 was patterned on the 
model act and cited section 7(d)(4) of the Counsel of Stace 
Government's Model Act, Comprehensive Workmen's Compensation and 
Rehabilitation Law (1963) and interpreted it thusly by saying at 
533 "£mployment is localized in a particular state when the 
employee regularly works in the state or is dom;ciled 1n the 
state and a substantial portion of the employees working time 
is spentserving the employee in the state.• 

The holding in the case at 534 was "That domicile in Iowa 
alone 1s not sufficient to entitle an employee who has sustained 
an inJury outside the state to benefits provided by_the Iowa 
workers' compensation Act. There must be some meaningful 
cc nnection between domicile and the employee-employer relationship.• 
see also George H. Wentz v. Sabasta, )37 N.W.2d 495 (Iowa 1983 ) . 

This deputy coramissioner finds claimant to fit within the 
analysis provided in Iowa Deef Processors. As the supreme court 
concluded regarding claimant Miller, the •Jndersigned concludes 
chat claimant in this c ase wac at all times relevant Jomic1led 
1 n Iowa. Claimant's living acr1n1eme11ts afte r nis trJnsfer to 
~issouri were transient -- a mote. and a later a van i~ defer.~ant 
employer's warehouse. He went back t o rc wa on ~eekends and he 
returned to Iowa to conval~sce. He filed an Iowa tax return and 
a ~issouri return as a nonresident. His mail was sent to Vinton 
and then forwarded to the company in St. Louis. Claimant 
expressed no intent to make Missouri his home until October 1983. 

Claimant at the time of his inJury was attached to the St. 
LOuis branch, but his work was being done fo r an Iowa Corporation 
and clearly claimant's employment activ1t1es, wherever thev were 
done were attributable to his employee's business, which was jj6 
roof.lng contracting. Evans testified that the company -has 'tJI 
proJects in thirty states. Claimant ind.cated that he had done 
work in Iowa, Minnesota, Kentucky, Ill 1rois, ~issouri, Kansas, 

[ 

I 
I 

I 
I 
I 
I 
I 
I 
I • 

I 
I 
I 
I 
I 
I 

SCI' 

co 
It 
;i 

1" 

.o ... 
of 

01 

p, 

' 5 



Georg i a, South Carolina and ,lor1da. ~lthough the divisions 
around the country have so~e autonomv, coroorate headouarters 
retains payroll and accounting functions and does soe1e centralized 
purchasing and sh1ppi~g. Claimant's weekend trips to rowa 
sometimes were made in a company vehicle and sometimes entailed 
haul ing mate rials from Iowa to Missour 1. ;.;hile there might be 
times when worker s would wo r ~ out of a d1vicion, that occurrence 
would seemingly depend on the geographic location of the work. 
The Iowa Wor~ers' Compensation Act applies to claimant's inJury. 

The second issue to be c~nsider~ 1s whether or not =laimant's 
injury. arose out of and 1n the course of his emplof111ent. 

In order to receive compansat1on for an injury, an employee 
must establish that the inJury arose out of and in the course ~f 
employment. Both conditions ~ust exist. Crowe v. DeSoto 
Consolidated School District, 246 Iowa ~02, 405, 68 ~.W.2d 63 
(1955 ) . 

In the course of relates to time, place and circumstance of 
the inJury. An injury occurs ~n the cou rse of employment when 
it is within the period of employment at a place where the 
employee may be performing duties and while she is fulfilling 
those duties or engaged in something incidental thereto. 
McClure v. Union County, 189 N.W.2d 283, 287 (Iowa 1971). 

In addition to establ1shin~ that her 1nJury occurred in tr.e 
course of her employment, claimant must also establish the 
inJury arose out of her employment. An 1nJury arises out of the 
employment when there is a ~ausal connection between the conditLons 
under which the work is performed and the resulting lnJury. 
Musselman v. Central Tractor Co., 261 Iowa 352 154 N.W.2d 12P 
(1967). 

Cla1e1ant's testimony was that he landed flat o:i the grol!nd 
when a brake on a power hoist failed. tle was t~~en ta the 
hospital #here he was adm~tted and ~~eat~d for his inJur1es. 
'!'he record supports a findi:ig that cla1,nant' s inJury arose c,uc 
of anu in the course of his e~ploymert on June 11, 1982. 

Likewise, the record SU?ports a conclusion that claimant's 
i1sab1lity is related to his 1njJry of J~ne 11, 1982. 

The claimant has the burden of proving by a preponJ?cance of 
the evidence that the inJury of June 11, 1982 1s causally 
related to the disability on which ~€ now bases his c laim. 
Bod1sh v . Fischer, Inc., 257 Iowa 516, 13:? L'ii.2d 667 11 965). 
Lindahl v. L. 0. Bo~as, 236 Iowa 296, 18 N.~.2d 607 11 945 ) . A 
poss161!1ty 1s insuclicient; a probabllic:· 1s neces3acy. 
Burt v. John Oe<;!re waterloo Tractor ;.,,n'.s, 247 Iowd 691, 73 N,ri.2d 
732 (1955) . The question ?f ca~sal con:1P.c~1on is essentially 
within the 1ornain of expert te5ti~o:i,. ~radshaw 1. Iowa Metnooljt 

Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

At the time of 
off work from June 
returned to work. 

hearing the parties stipulated claimant was 
11, 1982 until Septemoer 15, 1982 when he 
That time wil~ b 0 awlrded in heal1ng period. 

The next issue to be decided is claimant's desree of ?ermanent 
partial disability. 

As claimant has an imoairment to the oody as a whole, an 
tnd~strial disability has.been susta ined. Industrial disability 
was defined in Diederich v. Tri-~itI R~ilwar co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as fo lows: It is therefore 
plain that the leg 1slature intended the term 'disab1l ity' to 
mean 'industrial disability' or loss of earning capacity and ~ot 
a mere 'f;.1nct1onal disability' to be ccmputed 1n the ter.ns of 
percentages of the total physical and nental ab1l1ty of a normal 
man ... 

The industrial commissioner frequently has said: 

Functional disability is an element to be 
considered in determining industrial disability 
wh ich is the reduction of earning capacity, but 
consider ation must also be given to the injured 
employee's age, education, qualifications, ex
perience and inability to engage in employment for 
which he is fitted. Olson v. Goodyear Service Stores, 
255 I.:i wa 1112, 125 N.W.2d 251 (1963). Barton v. 
Nevada Poultr y, 253 Iowa 285, 110 N.W.2d 660 (1961). 

A finding of impair~ent to the body as a whole 
found by a medical evaluator does not equate t o 
industrial disability. This is so as impairment 
anc disability are not identical terms. Degree of 
indus trial disability can 1n fact oe much different 
than the degree of impairment because in the f~rst 
instance reference is to less of earning capacity 
and 1n the later to anatomical or functional 
abnormality or loss. Althc.,1gh loss of function 1s 
to be considered and disability can rarely be found 
without it, it is not so that an industrial disability 
is proportionally related to a degree of impairment 
of bodily function. 

Factors considered in determining industrial 
disability include the employee's medical condition 
prior to the inJury, after the injur y, and present 
condition; the situs of the injury, its severity 
and the length of healing period: the work experience 
of the employee prior to the inJury , after the 
inJury and potential for rehabilitation: the 

employee's qualifications intellectual1y, emotionally 
and physically; earnings prior and subse½uent to 
the injury; and age, education, ~otivat1on, and 
functional impairment as a res~lt of the inJury and 
inability because of the inJury to engage in 
employment for which the e~ployee is ~1tted. Loss 
of earnings caused by a job transfer for reasons 
related to the injury is also relevant. These are 
matters which the finder of fact considec5 collectively 
in arriving at the determination of the degree of 
industrial disability. 

There are no weighting 3uideline3 t~at are 
indicated for each of the tactors to be considered. 
There are no guidelines - hie~ sive, for exam?le, 
age a weighted value of ten percent of total, 
education a value of fifteen ~ercent of total, 
motivation - five percent; woe~ experience - thirty 
percent, etc. Neither LS 3 rat.ng ot' f~nctional 
impairment entitled to whatev•r the degree of 
impairment that is found to be conclusLve that 1t· 
directly correlates to thct degree of industrial 
d1sab1lity to the body as a whole. In other words, 
there are no formulae which can be applied and then 
added up to determine the degree of industrial 
disability. It therefore becomes necessary for the 
deputy or commissioner to draw upon prio r experience, 
general and specialized knowledge to make the 
finding with regard to degree of industrial disability. 

See Birmingham v. Firestone Tire & Rubber ~ompany, II Iowa 
Industrial Commissioner Report 39 (1981): :nstrom v. Iowa 
Public Services Company, II Iowa Industr1al Commissioner Report 
142 (l98l); Webb v. LoveJoy construction :o., II Iowa Industrial 
Commissioner Report 430 (1981). 

Claimant 1s a young 11an with a long work life ahead of him •. 
He is ,ot a high school grlduate. ijis prlmary work experience 
has be<;!n as a roofer and he seemingly ~0 rformed that work with 
enough proficiency to be ~•de a forema~. He continues to work 
in the roofing industry dt a higher rate of pay than that he was 
receiving with defendant emplo;er #nen he first quit his JOb 
because his salary was to be lower~o. ije ~iaims that he avoids 
heavy work and seeks out lighter Jobs. 

Claimant asserted that before ~1s falls he was in good 
~ealth with no physical limitations. r:i that fall, he fractured 
his spine at Tl2. or. Weis, claimant's treating physician, 
rated claimant's permanent partial disaoil1ty at fifteen percent. 
or. I zmirlian rated claimant's impair~ent dt twenty-five percent. 
At the time of the latter examinat10~ ~:i oec~mbe= or 1983, 
claimant had back spasms. There was no muscle soasm #hen Dr. 
·,ei:: evaluated clai.nant or. Auaust 6, 19134. 1..la1mant -as decro;,<:pn 
his activity and he continues to complain His complaints and 
the reduction 1n his activity were verified by his spouse. 

Claimant's motivation at this point seems good to keep 
working and to support his new fa~ily. His potential for 
rehabilitation has not been explored. He certainly is young 
enough to seek out a new career in lighter work. such a change 
1n all likelihood initially would result in a substantial 
reduction in claimant's actual earnings. 

In determ1n1ng claim~nt's industrial disability, slightly 
greater weight is being given to or. Weis' opinion 1n that he 
was claimant's treating physician and his examination has been 
the most recent. Lemon v. Georgia Pacific Corp., I Iowa Industrial 
Commissioner Report 204 (Appeal Dec1s1on 1981); Clement v. so~thland 
Co rporation, I Iowa Industrial Commissioner Report 56 (1981). 
The fact that claimant has higher hourlv earnings now than at 
the time of his injury does not preclude a reduction in his 
earning capacity. Hankins v. Hunget, II rowa Industrial C0Mmiss1oner 
Report 181 (1981); Bruce v. John Deere Waterloo Tractor 34 
Biennial Report of the Industrial Commissioner (1979). • 

After reviewing the Iowa case law, conducting the analysis 
set out above and reaching the findings of fact given below, 
this deputy industrial commissioner concludes that claimant has 
a oermanent partial industrial disab1l1ty of twenty percent. 

The remaining issue is that of rate. Claimant contends that 
his rate should be based on what he should have been paid under 
union management agreement rather than what he actually was paid. 
Iow~ Code section 85.36 provides that "(t]he basis of compensation 
shall be the weekly earn1ngs of the injured employee at the ti.me 
of the 1nJury." The rate cannot be based on what might have 
been. This agency does not handle the enforcement of labor 
~anagement agreements and can offer no reMedy to claimant in 
tbat reg~rd .. Cases c ited by claimant in SU!)port of his position 
~re d1st1ngu1shable 1n that they relate to entitlement to 
exemptions rather than to weekly earnings. 

On the other hand, claiman t is correct that his rate 1s to 
be tlased on thirteen complete wee~s and that those weeks containing 
time off due to illness, vacation or other causes should be 
excluded in favor of complete weeks. Lewis v. Aalf's Manufacturing 
Co., I Iowa Industrial Commissioner Report 206 (Appeal Decision 
1980); Schotanus v. Command H dcaulics, Inc., I Iowa Industrial 
Commissioner Report 2 4 19 l). It appears that the rate 
information offered in evidence at the time of hearing may 
contain less than complete weeks. In the absence of thirteen 
complete weeks, the undersigned is unable to find a rate. 
However , based on the discussion here in, the parties should be 447 
able to agree to claimant's rate b¥ using his acutal earnings 1n 
thirteen complete weeks prior to his injury. In the event un 



agreement cannot be reached, an 1~pl1cation for rehearing should 
be made. 

f(NDINGS OF fACT 

WHEREFORE, IT IS FOCNO: 

T~at claimant 1s twenty-four years of ag e. 

That claimant has a tenth grade educat1on. 

~hat claimant has work cxp~r1enc~ ~a, ~1s st:t1un attendant, 
factory worker, tuck pointer ar.j roct~r. 

That claimant be<?an ~ork for def~ndant P-ployer on April l 
1980. ' 

That defendant employer is 1n the roof1n9 contractin} 
?:>us in'!ss. 

That defendant P.mployer's corporlte heJdquartecs are 1n 
Cedar Rapids, Iowa. 

That accounting and eome purchasinQ and shipping functions 
are retained 1n Cedar Rapids. 

That defendant employer has had and continues to have branch 
offices. 

':"hat defendant ert1ployer' s work 1:i 1n a number of states. 

.hat defendants pa•1 1ntt?r"st pursu1nt to Iowa Code section 
85. )0. 

That defendants pay costs pursuant to !ndustrial Commissivner 
Rule 500-4.33 includ:ng t he cost of a medical report from or. Weis. 

That defendants file a final re~ort 1n ninety (90) days. 

Signed and filed thi~ .Ji_ day of Dece~bPr, 1964. 

~~~Ai!Htfu '11--
DEP'UTY INDUSTRIAL COMMISSIONER 

That claimant's #ork, wherever 1t was ?erformed, Jas attributable 
to defendant emplcyer's business in Iowa. 

Th3t claimant was hired 1n Iowa ~o ~or~ in :~wa Cit,. 

Tnat claimant was l1v1n~ 1n :ow2 at ~he t1~e of n1s nirin~. 

That claimant transferred to the com~any's St. Louis oranch 
1n Nove~ber of 1981. 

That after his transfer ~o M1~sour1, cla imant continued to 
return to Iowa for weekends. 

That some of claimant's week£nd trips t o Iowa were m3de 1n 
the company truck using company 3~~-

That claimant was somet1~es comDensated for driving time in 
the company trJck. 

That claimant occ1s1onally 91ck0~ U? items in cowa Jnd 
deliv 0 r""'.l them to " is•·"tL 

That claimant has worKed •or defe!'ldant employee in .:owa, 
M1nnPsota, Kentucky, Illin~1a, Missouri, Karsas, Geor9i1 Souto 
Carolina and Flo: 111. ' 

That prior to June 11, 198~ claimant wa• in good health. 

That on Juno 11, 1332 claimant suffer~d 3 fall as he worked 
at a job site. 

That as a result of his fall cla1mant fractured his spine at 
Tl2. 

That claimant has a functional impairment to his spine. 

That claimant has had a reduction in his earning capacity. 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

That claimant's injury is covered by the Iowa workers' 
Compensation Act. 

That claimant suffere:i an injury arising out of and in the 
course of his employment on June 11, 1982. 

That there is a causal relationship between claimant's 
1njury of June .1, 1982 and the disability on which he now bases 
his claim. 

That claimant has established entitlement to healing perio~ 
benofits from June 11, 1982 until s~ptember 15, 1982. 

That claimant has established a permanent parti a l industrial 
disability of twenty (201 percent. 

That claimant's rate cannot oe Jet~c~1ned based on the 
record as it presently exists. 

ORDf.:R 

THEREFORE, IT IS ORDERED: 

That defendants pay unto claim~nt he3ling period benefits 
from June 11, 1982 until September 15, 1982 at a rate to be 
determined by the parties. 

That defendants pay unto claimant permanent partial disability 
benefi ts for hundred (1001 weeks beginning September 15, 1982 at 
a rate to be determined by tho parties. 

That defendants be gtven credit for amounts of compen<Jat1.on 
paid under the ~issouri net. 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER I 
GAIL (DAVIS) SCOFIELD, 

Claimant, 

File No. 531753 
. I 

vs. 

R E V I E W -
F. I L E D 

W. A. KLINGtR, INC., 

Employer, 

and 

RE Ops ti ING litC&a :,.J 
D : C I S I o N ';!NA VIWSTW.1. ~• 

MARYLAND CASUALTY COMPANY, 

Insurance Carrier, 
Defendants. 

INTRODUCTION 

This is a proceeding in review-reopening brought by Gail 
(Davis) Scofield, claimant, against w. A. Klinger, Inc., employer, 
and Maryland Casualty, Insurance Carrier. Claimant seeks 
further benefits as a result of the injury which occurred 
February 23, 1979 as established by the agreement for settlement 
filed February 25, 1980 and the memorandum of agreement filed 
March 21, 1979. 

The matter was scheduled for hearing on November 1, 1984 at 
the Woodbury County Courthouse in Sioux City, Iowa. Counsel for 
the respective parties appeared and advised the und~rsi9ned that 
they had settled the issue of claimant's entitlement to compe!'lsation 
for permanent partial disability by paying her an additional 
five percent disability of the body as a whole. They also 
~dvised the undersigned that they were unabl~ to reach any 
agreement concerning claimant's claim for medical expenses. 
Concurrent therewith , the parties submitted what the und~rs1gned 
has marked as claimant's exhibit 1, which ls a collection ot 
claimant's medical expenses, and what the undersigned has marked 
as exhibit 2, which is a collection of medical reports. The 
parties stated that the only issue r~lating to those medical 
bills is whether there is a causal connection between the inj JCY 
and the bills. It was specifically stated that authorization 
was not at issue. No other testimony or evidence of any nature jjQ 
was introduced and the matter was fully submitted upon the 440 
medical reports and bills which were provided to the undersigned 
by counsel. 
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REVIEW OF EVIDENCE 

The first four pages of exhibit 2 pertain to claimant's 
treatment from James F. Eisele, D.C. The third page, dated 
April 22, 1980, shows that claimant rece1ved chiropractic 
manipulation during March and April 1980. The fourth page 
appears to be a standard surgeon's report form dated March 19, 
1980. The history it contains recites the fall of February 23, 
1979. The description of the injury states: "Chron1c sprain/stkai~ 
syndrome of the sacroiliac and lumbar joints with attendant 
muscular weakness and myofascial[sic)/fibrocitis.• In the 
remarks portion of the report it states: "Deformity of vertebral 
body end plate may or may not be due to trauma to the lumbar 
spine.• 

questionable disturbance in the facets at L-4-5 
bilaterally, questionable early narrowing of 
the L-5/S-l disc space. 

2. Questionable slight asymmetry of the sacroiliac 
joint. 

It was my conc l usion at that time, that she probably 
had a fractured sacrum, which appeared to be 
healed, with a large angulated coccyx . I also felt 
that she was getting along satisfactorily and I did 
not feel I had anything to suggest as far as any 
further treatment. 

The next five pages of exhibit 2 are records from Rex L. Morgan, 
M.D., which appear to be his progress notes commencing February 
23, 1979 and ending May 30, 1979. The history shown is of the 
February 23, 1979 fall . The complaints, noted generally, re f er 

The repo rt of Allen w. Bronson, o.c., dated March 3, 1982 states: 

to claimant's le f t lower extremity and lower spine. It should 
be noted, however, that an entry of March 6, 1979 reflects a 
complaint of discomfort in the low and mid back. The entry of 
April 2, 1979 reads: " •.• States upper back much better - Tailbone 
still sore ••• • 

The next three pages of the exhibit are communications 
involving Gerald K. Newman, L.P.T. In a report dated February 
22, 1983 he states: 

This 37 year old lady is seen initially for 
evaluation of primary complaint of cervical pain 
and occipital headache. The onset of the sympto
mology was two years ago with midline cervical pain 
extending into the occipital area and complaint of 
cluste ring headache true of the frontal, parietal, 
and temporal lobes ...• 

She also has had some complaint or lower lumbar 
pain. She shows some reversal of the lumbar curve 
when sitting but this is quite subacute at th13 
time . ... 

Straight leg raising is to '.JO degrees. She does 
the knee to chest, chin to chest maneuver without 
any increasing pain. She shows full range of 
motion in the neck. She is quite supple also 
throughout the low back. She has no complaint of 
radiculitis into the lower extremities. 

I really think that 90% of her symptomology can 
be explained by the temporal mandibular Joint 
dysfunction • • •. 

The subsequent two pages of exhibit 2 are a report from 
Cesar H. Rojas, M.D., dated December 22, 1982. It contains th'.! 
following: 

The patient was seen the first time on July 9, 
1982, wi th chief complaints of headaches, neck 
pain, pain between the shoulder blades, and low 
back pain. Reportedly she had the above mentioned 
symptoms for the past two years. Her history 
reveals that twenty years ago she was in a rearend 
automobile accident and eleven years ago a motorcycle 
accident, at which time she had three fractured 
ribs . The pat1ent has been seen by num~rous 
doctors, including chiropractors, with only temporary 
relief of her symptoms. 

Dr. RoJas found abnormalities in cla1mant's cervical, thoracic 
and lumbar spine and provided treatment. 

The report of Harry v. Robison, M.D., dated February 28, 
1983 relates that he examined cla1mant on February 19, 1982 for 
complaints of headaches. It was his impression that claimant 
suffered from a depressive syndrome and he provided treatment. 

The report of Wagner, Johnson,, Rasmus, P.C . , dated March 
1, 1983 reflects trea bnent for a "Tempro-r1andibular-Jo1nt disorder. 

The report of E. M. Mumford, M.D., dated February 28, 1983 
states in part: 

Gail Scofield was evaluated in the office July 
22, 1981 in connection with lower back and neck 
pain. She related the onset of her pain to a fall 
on the ice about three years prior to this. 
Following an extensive orthopedic exam and rev1ew 
of x-rays we felt she was probably hav1ng symptoms 
on the basis of t ensio n rather than any o rthopedic 
problem. 

In his report of Febr uary 25, 1983 John J. Dougherty, M.D . , 
states in part: 

An examination was carried out and x-rays were 
taken and a diagnosis was made of: 

l. Previous contusion of the low back, with 
possible lumbosacral sprain, questionable 
healed fracture of the sacrum, with a mild 
scoliosis to the right in the lumbar spine and 
a congenital anomaly in the low back, consisting 
of what appears to be a spina bifida occulta of 
L-5 and S-1 appears to be an asymmetry and 

The patient reported that she has been having 
very severe pain in her upper back, neck running 
down her left arm and up into the back of her head 
since having some infected teeth about one year ag~. 
She stated that the pain is getting worse recently 
and complained of headaches in the occipital 
region; weakness and fatigue; nervousness and 
depression . She also stated that it felt like she 
had knots in the left s ide of her neck and in the 
left side of her back next to her shoulder blade. 
Also, frequent ear noises. 

His examination revealed abnormalities in claimant's cervical 
and thoracic spine. He provided treatment . In the New York 
Life Insurance Company form, which 1s the last page of exhibit 
2, Dr. Bronson, in block 14, indicated an injury or first 
symptom date of October 24, 1981. In block 23 he diagnosed 
claimant's condition as a ~Traumatic strain of the cervico
thoracic spine •.• • " with complications. 

Official notice is taken of tne agreement for settlem~nt . 
filed February 25, 1980, its attached medical reports and the 
order which approved it. 

Official notice is also taken of claimant's review-reopening 
petition and the answer to that petition. 

APPLICABLE LAW AND ANALYSIS 

~nder sectio~ 85.27_0~ the Code of Iowa an employer is 
requ1red to provide an inJured employee with reasonable care for 
the results of the injury. An injured employee, however, has 
the burden of proving by a preponderance of the evidence that 
the injury is a cause of the medical care and that the care was 
reasonably necessary for the injury. A cause is proximate if it 
is a substantial factor in bringing about the result, it need 
not be the only cause. Blacksmith v. All-American, Inc. 290 N.W.2d 
348, 354 (Iowa 1980). The question of causal connection is 
essentially within the domain of expert testimony. Bradshaw v. 
Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732 . The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hard ware, 220 N.W.2d 903 (Iowa 1974). However, the 
expect opinion may be accepted or :eJected, in whole or in part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other surrounding circumstances. Bodish v. Fisher, Inc., 
257 Iowa 516, 133 N.W.2d 867 (1965). See also Musselman v. 
Central Telephone Co., 261 Iowa 352, 154 N.W . 2d 128 (1967). 

In the record available to the undersigned there is no 
expert medical opinion which either claims or denies a causal 
relationship between claimant's fall of February 23, 1979 and 
any problem with her temporal-mandibular joint, cervical spine, 
thoracic spine, head or neck. Claimant's injury, as set forth 
in the agreement for settlement and attached medical reports, 
involve her low back and sacrum. No mention is made in those 
reports concerning her head, cervical or thoracic spine. The 
entries in Dr. Morgan's progress notes of March 6, 1979 and 
April 2, 1979 shows complaints regarding the upper and middle 
back having been expressed shortly following the fall. Nothing 
subsequent thereto appears regarding complaints in the area of 
claunant's cervical or thoracic spine until she sought treatment 
from Dr. Mumford on July 22, 1981. He found no orthopedic 
problem and felt that her ~ymptoms were a result of tension . 
When claimant had been previously seen by Dr. Dougherty on 
February 1, 1980 her complaints were of pain in the lower back 
and tailbone as shown in his report dated February 25, 1983. 
When claimant was treated by Dr. Eisele no mention was made of 
claimant's upper back as shown in his surgeon's report of March 
19, 1980. The history claimant gave to Dr. Bronson related the 
onset of her symptoms to a time when she had infected teeth. In 
the history claimant gave to Dr . RoJas the occurrences of being 
rearended in an automobile accident and al30 being involved in a 
motorcycle accident were elicited. 

It is certainly possible that a fall of sufficient severity 
to fracture a person's sacrum could also cause problems in the 
cervical and thoracic spine . It is even possible that such a 
fall could cause a problem in the person's temporal mandibular 
joint. The record of this case, however, is devoid of any 119 
expect medical opinion which ties the problem 1n claimant's mid 't-'I 
and upper back and her jaw to the fall of February 23, 1979. 



There is likewise no expert medical opinion wh1ch denies that 
such a causal relationship could exist. In th1s case the onset 
of symptoms, as reflected by the record, was not immediate . The 
stress of a fall into a sitting position would be expected to 
cause stress upon the person's entire spine. Such is not true, 
however, of the temporal mandibular joint. It is therefore 
found and concluded that claimant has failed to prove that the 
injury of February 23, 1979 extended into her temporal mandibular 
joint . She has therefore failed to prove the existence of a 
causal relationship between the fall, the joint disfunction and 
the expenses she incurred in treating it. 

The record in this case suggests a number of sources for the 
problems in claimant's headaches and the problems in her cervical 
and thoracic spine. These include tension, oeing rearended in 
an automobile collision, a motor cycle accident and the fall of 
February 23, 1979. The onset of cla1mant's symptoms in those 
areas is not shown to have occurred promptly following the fall, 
the first record of such complaints being made to any medical 
practitioner appearing to have been on July 22, 1981 as recited 
in the report of or. Mumford. Until that time all complaints 
which she made were limited to the area of her low back and 
tailbone. The record in this case does not render it more 
likely than not that the fall of February 23, 1979 played a 
substantial factor in producing the symptoms of claimant's 
headaches and the problems in her cervical and thoracic spine. 
It is therefore found and concluded that claimant has failed to 
prove that the fall of February 23, 1979 resulted in inJuries to 
her head, cervical spine or thoracic spine. The expenses which 
she incurred in obtaining treatment fo r her headaches ~nd the 
problems in her cervical and thoracic spine are not shown to 
have a causal relationship with the fall of February 23, 1979. 

Upon review of the medical reeforts and bills as a whole, it 
would appear that claimant's medical expenses with R. L. Morgan, 
M.D., in the amount of $383.13 are the responsibility of the 
defendants. The same were incurred for complaints dealing with 
the injury to claimant's sacrum, low back and left lower extremity. 
or. Eisele's charges total $276. According to his report which 
appears as the fourth page of exhibit 2, the treatment that he 
provided was to the area of cla1mant's low back and sacrum. His 
charges are also found and concluded to be the responsibility of 
the defendants. 

Claimant's expenses with or. RoJaS were primarily for 
treatment of the cervical and thoracic spine. However, the 
charges of $90 and $75 which appear as the first two entries on 
his bill and the electroencephalogram of $150 which appear s as 
the fourth charge on the first page of the bill were in the 
nature of diagnostic procedures necessary to properly diagnose 
claimant's complaints and provide appropriate treatment. Those 
complaints included claimant ' s low back. The same is tr ·1e of 
the first three charges on the second page of his bill which ace 
for x-rays. The office visit of September 30, 1982 foe re
examination and re-evaluation foe which $30 was charged is also 
found to be related to claimant's complaints involving her low 
back. The remaining charges foe sonodynator treatment to her 
cervical and thoracic spine in the amount of $30 each are not 
the responsibility of the defendants. Accordingly, defendants' 
cesponsibil~ty for payment of the charges cf Or. Rojas is a 
total of $581:. 

Claimant's charges with or. Mumford include treatment which 
was primarily centered in her cervical re~ion. Hi~ report 
states that she was placed on pelvic flexion exercises which 
would normally be used for a low back problem. From his report 
it appears that claimant was evaluated on July 22, 1981 and the 
charges of that date as shown on his bill are $131. The report 
shows August 25, 1981 to have been related only to he: headach7s 
with tenderness in the neck and shoulder area. The bill co~tained 
a charge of $11 foe that visit. As with the bill of or. RoJas 
the charges for evaluation in the amount of $131 shall be the 
responsibility of the defendants. Once the evaluation led to 
treatment which was primarily related to claimant ' s neck and 
cervical region those charges will not be the responsibility of 
the defendants. Defendants ace therefore responsible foe 
payment of $131 of or. Mumford's bill. 

The report and bill from Mr. Newman contain only a reference 
to a complaint of lower lumbar pain. From the balance of the 
report and the actions which follows it is clear that, as stated 
in the first line of the report, the primary complaint was 
cervical pain and occipital headache. tt cannot be concluded 
that his charges were for treatment of the injury of February 
23, 1979. The same holds true with the charges from Wagner, 
Johnson & Rasmus, P.C. 

The report of or. Robison makes no reference to any complaints 
o f pain in claimant's low back oc treatment of her low oack. 
His charges cannot be found to be the responsibility of the 
defendants . 

The charges of or. Moore ace unexplained and are not t he 
responsibility of the defendants. 

The charges of oc. ooughecty in the amount of $202 were foe 
examination and evaluation of claimant's c omplaints of pain _in 
her low back and tailbone. It does not appear that he provided 
any treatment. It appears, however, that his cnarges were . 
incurred in performing an examination and evaluation which his 
report of February 25, 1983 states was for the Mar~land Insurance 
company. In view of such it will be the responsibility of the 
de fendants to pay the cost o f the exam whic h they requested. 

or. Bronson's report of December 22, 1981 to New Yock Life 
Insurance Company, notes, in block 14, an injury date of OCtober 
24 , 1981 and makes no reference to the lumbar spine oc sacrum. 
His narrative repor t of March J, 1982 does not diagnose any 
problem in claimant's low back. His ch¾cgcs are not shown to- be 
related to the injury of February 23, 1979 and are not the 
responsibility of defendants. 

T~e charges from Smith Chiropractic Center are unexplained 
and will not be the responsibility of the defendants. 

The bill from St . Lukes :s also unexplained and will not be 
the responsibility of the defendants. 

FINDINGS OF FACT 

1. Claimant fell while performing the duties of her employment 
on February 23, 1979. 

2. Following the fall claimant received her initial medical 
care from R. L. Morgan, M.D. . 

3. The complaints claimant voiced immediately following the 
fall were centered in her lower back and left lower extremity. 

4. Claimant did not voice complaints of headache or involving 
her cervical oc thoracic spine until July 22, 1981. 

5. The evidence is conflicting regarding the precise time 
when the claimant suffered the onset of complaints involving bee 
head, neck, middle and upper back. 

6. The injuries which claimant sustained in the fall of 
Feocuary 23, 1979 were limited to the area of her lumbar spine, 
sacrum, coccyx and left lower extremity, 

7. In treating the injuries which claimant sustained in the 
fall she incurred medical expense.s as follows: 

R. L. Morgan, M. 0. $383.13 
James F. Eisele, o.c. 276.00 
Cesar H. Rojas, M.D. 581.00 
E. M. Mumford, M.O. 131. 00 
John J. oougher ty, M. O. 202.00 

The remaining medical bills submitted by claimant in exhibit 
1 ace not shown to have been expenses incurred for treatment of 
the injuries claimant sustained in the fall of february 23, 1979. 

CONCLUSIONS OF LAW 

This agency has jurisdiction of the subJect matter of this 
proceeding and of the parties hereto. 

Claimant sust~ined an injury wh1ch arose out of and in the 
course of her employment on February 23, 1,19. 

That injury is a proximate cause of the medical expenses 
which claimartt incurred for treatment of her lower back, sacrum 
and left lower extremity as previously set forth. 

That injury is not shown to be a proximate cause of the 
medical care which claimant received foe her headaches, temporal 
mandibular joint, cervical and thoracic spine. 

ORDER 

IT IS THEREFORE ORDERED that defendants pay the following 
medical expenses: 

R. L. Morg an, M.O. 
James F. Eisele, o.c. 
cesac e. Rojas, M.O. 
E. M. Mumford, M.D. 
John J . Doughe rty, M.O. 

$383.13 
276.00 
581.00 
131.00 
202.00 

amounts thereof Defendants shall receiv e c r edit for any 
which have been previously paid by them and 
they ace entitled under section 85.38(2) of 

any credit to which 
the Code . 

IT IS FURTHER ORDERED that defendants pay the costs of this 
action including fifty dollars ($50) for a medical repo(t from 
oc . ooughecty and forty dollars ($40) for a medical report from 
or. Eisele, all pursuant to Industrial Commissioner Rule 500-4.33(6). 

IT IS FURTHER ORDERED that defendants shall file a final 
cepor : within twenty (20) days from the date of this decision. 

~ 
Signed and filed this 2.8 day of December, 1984. 

~ffk~,W'~: 
DEPUTY INDUSTRIAL COMMISSIONER 
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BEFORE TBE IOWA INDUSTRIAL COMMISSIONER 

LAURA SCOTT, 

Claimant, 

vs. : 

RINSON MANUFACTURING 
COMPANY, INC. , 

Employer, 

and 

LIBERT¥ MUTUAL INSURANCE CO., 
and NATIONAL UNION FIRE 
INSURANCE COMPANY, 

Insurance Carriers, 
Defendants. 

INTRODUCTION 

File Nos. 466987/673599 

A R B I T R A T I O N 

A N D 

R E V I E W -

R E O P E N I N G 

D E C I S I O N 

File No. 673599 is a proceeding in arbitration brought by 
Laura Scott, claimant, against Rinson Manufacturing Company, Inc., 
employer, and Liberty Mutual Insurance Company, insurance 
carrier, for benefits as a result of an injury on June 22, 1981. 

File No. 466987 is a proceeding in review-reopening brought 
by Laura Scott, claimant, uqainst Hinson Manufacturing Company, 
Inc., employer, and National Union Fire Insurance Company, 
insurance carrier, for the recovery of further benefits as the 
result of an injury on March 4, 1977. Claimant's rate of 
compensation on the March 4, 1977 inj~ry as stipulated by the 
parties is $146 . 14. 

A hearing was held before the undersigned on August 17, 1983. 
The cases were considered fully sumbitteo upon submis~ ion of the 
parties' briefs on September 9, 1983. 

The record consists of the testimony of claimant, Miller 
Scott, Jr., Nadine Schmidt, Norman Bevard and W. Dave Johnson; 
claimant's exhibits 1 through 12; defendant National Union Fire 
Insurance Company's exhibits A through J; and defendant Liberty 
Mutual's exhibits AA through GG. 

ISSUES 

The issues presented by the parties at the time of the 
pre-hearing and the hearing in case number 673599 are whether 
the claimant received an inJury arising out of and in the course 
of employment; whether there is a causal relationship between 
the alleged injury and the disability upon which she is now 
basing her claim; the extent of temporary total, healing period 
and permanent par tial disability benefits to which she is 
entitled; and the rate of compensation. 

The issues presented by the parties at the time of the 
pre-hearing and the hearing in case number 466987 are wheth~r 
there is a causal relationship between the alleged inJucy and 
the disability upon which she is now basing her claim; and the 
extent of permanent partial cisability benefits to which she is 
entitled. 

EVIDENCE PRESENTED 

Claimant testified she is 39 years old, married with four 
children. She stated that she has been married for about 20 
years. She disclosed that she is a high school graduate and has 
~ad about six months training at Hawkeye Tech in Waterloo, Iowa, 
in the area of blueprint reading which she took to secure 
employment with defendant employer. 

Claimant revealed the following employment history: Durinq 
high school she performed janitorial services for St. Francis 
Hospital; after high school she was married and worked for about 
seven years as a full time homemaker and mother; from 1969 to 
1972 claimant worked as a nurse's aid at the American Nursing 
Center; in 1973 she worked for about two or three months for 
defendant employer, but quit because of the dirt and noise 
involved with her particular Job; following this employment she 
undertook the aforementioned vocational t rain i ng and was rehired 
by defendant employer on June 3, 1974; she has had no other job 
since her employment with defendant employer. 

Claimant testified that prior to March 4, 1977 she had on 
two occasions been treated foe back injuries. She stated that 
the first of these inJuries occurred at home. She revealed that 
she saw a doctor concerning this inJury only once and was told 
it was a pulled muscle. She stated that her seco nd back injury 
occurred while working for defendant employee. Claimant recalled 
that as a result of this injury, she was treated at Sartori 
Hospital, given pain pills and returned to work the next day. Claimant 
indicated that she lost only part of a day and suffer~d no pain 
in her legs from that incident. 

Claimant testified that the next inJury to her back occurred 
March 4, 1977 while working on a "Mannheim roof.• Claimant 
stated that this is a cap roof we i ghi ng 400 to 500 pounds. She 
stated that there were five employees ~orking on this roof and 

they had to hold it up in the machine. She remembers that as 
the night went on she began to experience pain in her legs. She 
contends that she felt a sudden jerk in her back following which 
she could hardly walk. 

Claimant testified that she advised her foreman of the 
injury and was instructed to go home. Claimant #ent home that 
night and returned to work the next day, but informed her 
foreman she was in too much pain to continue. Ber foreman then 
sent her to Sartori Hospital, where she was given an x-ray 
examination and told to return home. Claimant stated that by 
the time she got home she was in so much pain her husband called 
the hospital again and was admitted to the hospital the following 
day . 

Claimant stated she was in the hospital for about a week, 
then returned home and was at home for about a month before 
returning to work. Claimant said that upon her return to work, 
she was placed back at her previous job in the press room. 
Claimant indicated she worked a couple of days before once again 
having to take off work because of her back pain. She stated 
that this time defendant employer sent her to Bernard Diamond, M.O. 

Claimant said Or. Diamond kept her off work and treated her 
with medication and therapy. Although this treatment was at 
first effective, claimant said it did not last and she eventually 
was required to have back surgery. 

Claimant testified that the back surgery was performed May 
!7, 1977. She stated that she was off work for about five 
months, returned to work in October and was again placed in the 
press room. Claimant expressed uncertainty about how long she 
worked in October and whether she was off work again. In any 
eveijt, claimant said that she was placed on light duty in the 
fabric room with a 25 pound weight restriction imposed by the 
doctor. She stated that she also did light duty work on the 
paint line and wrapped coil. Claimant indicated that each of 
these }Obs required bending and lifting 10 to 25 pounds. Cfaimant 
testified that she suffered continuous pain during this time, 
but was able to perform the job duties. Claimant was uncertain 
when, but the 25 pound weight lifting restriction was increased 
to 4 5 pounds. 

On cross-examination, claimant stated that the increased 
weight lifting limit was made in early 1978. Claimant revealed 
that in 1981 the weight restriction was removed entirely. She 
stated that defendant employer had encouraged her to see the 
doctor to get the weight limit removed. In May 1981 she trans
ferred back to the press department and was working in this 
department when she suffered the June 22, 1981 injury. 

Claimant recited the following series of events surrounding 
the June 22, 1981 incident: Claimant was operating a small 
press in the press department; she was required to lift 45 to 50 
pound parts up in the machine; she expressed her concerns about 
lifting the parts to the foreman; after running the machine for 
awhile her legs started to hurt; as she continued the pain began 
to shoot down her legs and her toes were tingling; she told the 
fo reman she could not continue and he told her to go home. 

Claimant testified that the pain she experienced was more 
severe than she had ever suffered before, including the March 
1977 injury. Although claimant returned to work the next day , 
she was unable to complete her shift. Claimant stat~d that the 
following day she went to the doctor who sent her back to work. 
She indicated that she was present for the eight hour shift but 
spent the time piddling around. Claimant stated that after this 
day she was told by defendant employer to go home because the 
work was too heavy and they had nothing for her to do. 

Claimant revealed she was referred to a different doctor for 
treatment . Claimant reported that this physician released her 
to return to work in December 1981 or January 1982 with a 25 
pound weight limit. Claimant stated she reported back to 
defendant em~loyec, but was told they had no work available 
within the 25 pound weight lifting restriction. Claimant stated 
that she then went back to the doctor and at her request he 
lifted the restriction. Claimant testified that she again 
returned to defendant employer, but was laid off on January 11, 
1982. According to claimant,defendant employer closed its plant 
in April 1983. 

Claimant relayed, in considerable detail, the differenc~s in 
her condition between the March 4, 1977 inJury and after t he 
June 22, 1981 injury. According to c laiman t , fo llowir.g he r 
March 4, 1977 injury a,~ subsequent surgery, she was making 
progress. She noted that pain was a cont i nuing problem; however, 
she was eventually able to return to almost normal activity. 
She revealed that she was able to do he r job even though there 
was a weight restriction; that she could do most of he r household 
c hores; and that she had no noticable probl ems rid i ng in a car. 
Claimant stated that she had considerable pain and discomfort 
after the June 1981 injury and was not, i n fact, able to perform 
a number of her prior activities. She stated that these difficulties 
were continuous up to the time of th~ hearing. Claimant stated 
that she had trouble standing on her fee t fo r more than three o r 
four hours and difficulty walking l o ng d ista nces. 

Claimant testified that she has so ught numerous positions, 
most of which were in retail sales, because she could no longer 
do heavy, industrial or manufacturing type work. Claimant 4'Sf 
stated that she did not believe she could perform the type of 
work she had done prior to the injur y . fina l ly, claimant 
testified that she had no office skil l s ~uch as typi ng, s ho r thand 



oc bo~kkeeping, but indicated she would be willing to take 
training in that area. 

Millec Scott, Jc., testified that he had been married to the 
claimant for about 20 years. He stated that claimant had one 
back injury which he could recall prior to 1977. According to 
Hr. Scott this caused claimant some discomfort but went away in 
short order. Hr. Scott stated that after the back surgery in 
May 1977, his wife was eventually able to do most of the activities 
she had done before, including work. Mr. Soctt said that after 
the June 22, 1981 injucy claimant was greatly cestcicted in her 
activities; ~hey could no longec go for walks together; she 
could not bring laundry up the stairs; and she found it necessary 
to stay in bed much longer after exerting herself. 

Nadine Schmidt testified as to the accuracy and manner of 
Hinson's employee attendance records and that claimant was laid 
off work when she returned in January 1982. 

Norman Bevard testified he had been employed by defendant 
employer for 33 years and that most of the time he acted as 
supecvisoc at the standard heating plant which manufactured 
parts, hardware for weatherbreaks and enclosures and tractor 
covers. Mr. Bevard stated that the Standard Heating plant was a 
small shop of 30 or 40 people with whom he had daily contact. 
Mr. Bevard said he knew claimant, that she was a good, productive 
employee, and could not recall claimant being absent due to back 
problems. 

W. Dave Johnson testified that he had twice been employed by 
Hinson; first, from 1973 to 1976, then from June 1979 to March 
1983. He stated that he was the supervisor of the airline plant 
and was also the safety director. As part of bis job, Mr. Johnson 
walked through the airline plant daily. Mr. Johnson stated that 
he knew claimant was aware of her back problems and that he had 

believe that her present status is a result solely 
of her 1977 injury because she has additional 
impairment at this time as compared to the impair
ment Or. Diamond gave her after her first injury. 
My feeling is that the inJury she suffered on June 
22, 1981 was an aggravation of her past condition. 

In reading further in your letter I feel th?t 
there may be some confusion regarding which injury 
caused which problems but my feeling is that Laura 
Scott had an injury episode on June 22, 1981 which 
aggravated a previously less than perfect back. As 
a result she suffered additional impairment and 
also as a result she has not been able to return to 
her previous job. 

It is my feeling that Laura Scott will have to 
have restrictions on such things as amount of 
lifting, stooping and bending indefinitely into the 
future. I would recommend at this time that she 
have a twenty-five pound lift limit. I would ask 
that she stoop or bend no more than ten or fifteen 
times pee hour and that she be allowed to sit down 
approximately one-half hour out of every three 
hours of work . I believe if these conditions are 
met it is very likely that Hrs. Scott can return to 
-wor'k . I do not expect her to return to her previous 
employment. 

The evaluation to w~ich or. Delbridge referred was by 
Bernard Diamond, H.O. dated November 16, 1977 in which he stated: 

I last saw this patient on November 14, 1977. 

only observed one occasion when it appeared to bother her. Mr. Johnso 
testified that claimant had an excellent attitude excellant 
producti vity and unimpeachable integri t y. In addition, he 

She says that the last time she went back to work 
they put her on heavy work which was lifting 
weights of perhaps 50 lb. to 60 lb. all day long 
and they told her there was no l.ght work for her 
and her back bothered. At present she bends 
moderately well. There is some mild pain at the LS 
area on flexion and she has excellent straight 
raising and vascularity and sensation of limbs is 
good, as is power. 

stated claimant's absences were not excessive. 

Claimant's present situation is perhaps best set forth by 
exhibit 1, a letter from Arnold E. Delbridge, M.O., d~ted 
January 3, 1983. Or. Delbridge made the following summary: 

Laura Scott was seen on November 3, 1982. At 
that time she was found to lack thirty degrees of 
forward flexion. She lacked ten degrees of ex
tension of her lumbar spine and she lacked ten 
degrees of side to side bending to each side. She 
lost ten degrees of rotation to each side. She 
continues to have pain in her right leg. I was 
unable to dgmonstrate muscle weakness but she dogs 
limp somewhat. She used to be a bowler but she 
doesn't any more because she is afraid that she 
will hurt her back. I feel now as I did when I saw 
h~c on October 8, 1982 that she should not go back 
to a heavy lifting job however I think as of 
October 8, 1982 she could be doing a lighter job if 
that could be arranged. 

Considering her loss of motion of her back my 
feeling is that she has as 12\ impairment on the 
basis of her lost motion . Or. Diamond invaded two 
disc spaces which would be a 10\ impairment. As 
mentioned, I cannot demonstrate definite muscle 
weakness in her right leg at this time but she does 
have pain. I feel that she has a 22\ impairment of 
the body as a whole as a result of the sum total of 
her various injuries up to this time. 

In response to the second item on your August 6, 
1982 letter I feel that she achieved maximum 
recovery from her June 22, 1982 injury on November 
1 1981. At that time I suggested a return to work 
b~t suggested a restriction in her lifting of 
twenty pounds foe four weeks. I then suggested a 
repeat exam to see if we could change that at a 
later date. She did not go back to work at that 
time because they were unable to accept a twenty 
pound lift limit on her job. 

As you know I did not see Laura Scott prior to 
her exam in my office on July 14, 1981 so I don't 
know to an exact extent how much she was disabled 
prior to that time. She was apparently able to 
work at the job she is currently unable to hold. 
My feeling a t this time is that she has a 22\ 
impa i rment of the body as a whole. Or. Diamond had 
previously rated her at 15\. She now has a 22\ 
impairment, a difference of 7% which would represent 
the functional disability suffered as a result of 
t he J une 22, 1981 inJury. 

I received a letter from you on September 29, 
1982 concerning whether or not her inJury of June 
22, 1981 was a new injury or a continuation of her 
previous problem. 

As mentioned to her insurance company, I felt 
that the incident on June 22, 1981 could very well 
not have happened had she not had previous back 
difficu l ties. However there is no doubt that there 
was an episode at that time which aggravated a 
pre-existing condition in her back. I do not 

Naturally this patient should not go back to 
heavy persistent lifting. She can do mild to 
moderate work and I recommended that she go to 
vocational Rehabilitation. I felt there was no 
need to see her further unless she had more trouble. 
At present I would say she has a disability of 15% 
permanency of the entire body. 

This evaluation was given by Dr. Diamond after he performed 
the Hay 17, 1977 surgery. The surgery was performed pursuant to 
or. Diamond's diagnosis of "lordosis, lumbar spine, with nerve 
root pressure with prolasped disc.• (See exhibit 2) The 
surgery performed by Or. Diamond was a "laminectomy, decompression 
facetectomy, neurolysis, removal of fourth and fifth disc, local 
bone grafts on the left L-4 to sacrum." (exhibit 2) 

A letter from Jitendra o. Kothari, M.O., to Hinson on March 
17, 1981 establishes the extent of claimant's recovery from the 
March 4, 1977 injury. In that letter or. Kothari stated: 

Mrs. Scott was in the office today. This letter 
is regarding hec back injury and back surgery. As 
you will recall, she had back surgery by Doctor 
Diamond in 1977 and has done fairly well. She has 
been on job restriction until recently. She was 
laid off and returned to work this week. She 
describes dull aching discomfort in her lower back. 
She denies any tingling, numbness, or weakness in 
the lower extremities. 

Back examination shows the back incision is well 
healed. She had good range of motion in the lumbar 
spine. She could walk on her tip toes as well as 
on her heels. Neurological examination including 
straight leg raising, reflex, sensory, and motor 
examinations was essentially unremarkable and 
normal. 

She is fit to return to her regular job. 

Both or. Kothari and or. Delbridge expressed opinions 
concerning the relationship between the March 4, 1977 inJury and 
the June 22, 1981 injury. or. Kothari expressed an opinion in 
his ~pril 21, 1982 letter to claimant's counsel, which stated. 

According to my chart notes, Mrs. Scott had back 
surgery in May 1977 by Doctor Diamond. Her back 
pain and leg pain did improve so, she returned to 
work in December 1977. According to my chart 
notes, she said that she had been working in a 
different job at work and more recently as a paint 
line attendant. That required her to lift parts up 
to 50-60 lbs weight. She experienced more back. 
pain. In other words, her previous back condition 
and back pain were aggravated. 

On 8-13-79, the patient was sent in by her 
company to check whether her restriction could be 
lifted. She had 30 lbs weight restriction. I told 
the patient that she had a back condition and back 
surgery and she had to be careful with her back. I 
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adv ised her t o stay away from strenous [sic) jobs. 
A letter to that effect was given on August 13, 
1979. 

Then Mr s . Scott returned to the office on 
3-17-81 and wanted to discuss her back inJury and 
back sur gery with me . Apparently, she was laid off. 
She d escribed that she had dull aching pain in her 
l ower back . She was able to walk on her tip toes 
as we ll as on her heels. Neurological examination 
i ncluding s traight leg raising, reflexes, sensory, 
a nd mot o r exam inations was essentially normal. She 
wanted to ret urn to her regular job. 

Aga in with d ue understanding and discussion with 
the pat i ent, she was given a release for regular 
job with the unde r standing that her back pain could 
ge t wo r s e . 

Then Mrs. Scott re t urned to the office on 
6-23- 81 a t wh i ch time she told me that she was 
doing fairly well since she returned to wor k until 
t he day be fo r e when she experienced pain in the 
right hip and r i ght lag areas. Her surgical 
incision f r om the previous surgery was well healed . 

I advised her to wear the back support and she 
may retur n to work. If she could not return to 
work, she should then return to the office for 
further c heck up. 

In short, Mrs. Scott had back s urgery in 1977. 
Since then , she had recurrent episodes of back pain 
and some leg pains and ~his is an aggravation of 
he r old injury. Any type of hard, strenous [sic) 
wor k would be more likely to cause her to h~ve back 
pain. Appa r ently, she does not want t o accept the 
per manent restriction at her job. 

Dr. Delbridge expr essed a similar opinion 1n his letter o f 
1ly 14, 1981 to Liberty Mutual, which stated: 

Laur a Scott was seen at your request on July 14, 
1981. She has a history of an old problem for 
which s he had su rgery on in 1977 by or. Diamond. 
Appar ently she had considerable back pain at that 
time . Si nce her surge r y she has been having less 
pain but s till ha s episodes of low back and even 
some l eg pa in at times. 

Recently she was doing some heavy lifting at 
wor k o r what she describes as he avy lifting and 
began having back pain. She had to stop working. 

She t hen s aw or. Kothari who recommended that 
she use a back brace and return to work and see him 
i n s ix weeks . 

This appa rently was not satisfactory to the 
company because they were concerned about her 
welfara. 

At the present time she says she has a lot of 
back pain . She also has some right thigh pain. 
This is the same side that she had trouble with 
before. 

On x-ray, AP, late ral, obliques and upshot views 
of the lumba r spine we see a little sclerosis at 
L4-5 . We see that tnere is a oartial laminectomy 
and fo r am1notomy of the LS vertebra . The foram1notomy 
1s on the right. The r e are a couple of drops of 
myelogram dye viewed as well. 

Af ter reviewing her x-rays and taking her 
h i sto r y I e xamined her. She has some l imitation of 
motion o f t he lower back specifically on side to 
sid e bending and flexion . She has positive s~raight 
leg raising a t about seventy degrees on the right 
and symmetrical reflexes. She heel and toe walks 
quite well. 

My feeling is that this problem that she has is 
a continuation of problems that she has had ever 
since her prev i ous back injury. I don't really 
think that this is a separate injury. I think it 
1s an aggravation of an old problem .... 

In a November 24, 1981 letter from Or. Delbridge to Liberty 
lutual, he s t a t ed that he nad r e leased her to return to work on 
lovember 2, 1981 with a weight lifting restriction of 20 pounds, 
,ee exib i t OD. Apparently the waight li f ting restrict i on was 
1nacceptable to the employer, exhibit CC. On January 11, 1982 
lr. Delbridge released claimant t o r e turn to work with no 
estric t ions. 

Finally, claimant introduced her exhibit 10, showing the 
:otal number of ~ours worked by claimant during the 13 weeks 
>rior to the June 22, 1981 injury and her gross pay. According 
:o this exhibit, claimant worked a total of 600.5 hours. She 
· eceived a total gross pay of $4,824.97. Her gross pay for that 
last week she wor ked was $299.88 which was for a 40 hour week. 

APPLICABLE LAW 

An employee is entitled to compensation 
personal injuries which a r ise out of and in 
employment. Section 85.3(1). 

Claimant has the burden of proving by a 
evidence that he r eceived an injury on June 
out o f and in the course of his employment. 
of Clar ksvil le, 241 N.W . 2d 90 4 (Iowa 1976); 
Tel ephone co . , 261 Iowa 352, 15 4 N. W.2d 128 

for any a nd all 
the course of the 

preponderance of the 
22, ' 981 wh1ch arose 
McOJ well v. Town 

Musselman v. Cen tLal 
(1967). 

The claimant also has the burden of proving by a preponde r ance 
. of the evidence tha t the inju r ies of March 4, 1977 and J une 22, 

1981 are causally re l ated to the disability on which she now 
bases he r claim. Bod ish v . Fischer , Inc., 257 Iowa 516, 133 N. W. 
2d 867 (1965). Lindahl v. L. o. Bog~s, 236 Iowa 296 , 18 N.W .2d 
607 (19 45). A possibil i ty is insufficient; a probability is 
necessa r y . Burt v. John Deere Waterloo Tractor Works, 247 Iowa 
691, 73 N.W. 2d 73 2 (1955). The question of causal connection is 
essent i ally within the domain of expert tes t imony. Bradshaw v. 
Iowa Methodis t Hospital, 251 Iowa 375 , 101 N. W. 2d 167 (1960) . 

However, expert medical evidence mus t be consider ed with a l l 
other ev idence introduced bearing on the causal connec t ion. Burt, 
247 Iowa 691, 73 N. W.2d 732 . The opi nion o f expe r ts need no t be 
couched in def i nite, positive or unequivocal language . Sondag 
v. Ferris Hardware , 220 N. W.2d 903 (Iowa 1974 ) . The expe r t 
opinion may be accepted or re j ected, in whole or in part, by the 
trier of fac t . Id. a 907. Further, the weight to be given t o 
such an opinion is for the finder of fact , and that may be 
affected by the comple t eness of the premise given the expert a nd 
other surrounding circumstances . Bodish, 257 Iowa 516, 133 N. W. 2d 
d67. See also Musselman, 261 Iowa 352, 15 4 N.W . 2d 128. 

While a claimant is not ent itled to compensation for the 
results of a preexisting injury o r disease, the mere existence 
at the time of a subsequent injury is not a defense . Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W .2d 756 , 
(1956). I f the claimant had a pree x isting condition or disabil i ty 
t hat is aggravated, accelerated , worsened or l ighted up so that 
ic results in disability, claimant 1s entitled to r ecover. 
Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 , 
(!962). 

Our supreme court has stated many times that a claimant may 
recover for a work ~onnected aggravation of a preexisting 
condition. Almquist v. Shenandoah Nurseries, 218 Iowa 72 4 , 25 4 
N.W. 35 (193 4 ). See also Auxier v. Woodward State Hosp. Sch., 
266 N.W.2d 139 (Iowa 1978); Gosek v. Garmer and Stiles Co . , 158 
N.W.2d 731 (Iowa 1968); Barz v. Oler, 257 Iowa 508, 133 N.W . 2d 
70 4 (1965); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 
N.H.2d 251 (l963); Yeager v . Firestone Tire & Rubber Co . , 253 
Iowa 369, 112 N.W.2d 299 (1961); Ziegler v. United Sta t es Gypsum Co . , 

252 Iowa 613, 106 N.W.2d 591 (1960). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is es t ab l ished, claimant may 
recover to the extent of the impairment. Ziegler, 252 Iowa 613, 
620, 106 N. W.2d 591 . 

The Iowa Supreme CoJrt cites, apparently with approval, the 
C.J . S. statement that the aggravation should be material if it 
is to be compensable. Yeager, 253 Iowa 369, 112 N.W.2d 299; 100 C.J.S. 
workmen's Compensation §555(17)a. 

When a worker sustains an injury, later sustains another 
1njury, and subsequently seeks to re0pen an award predicated on 
the fi r st injury, he or she must prove one of t wo things: (a) 
that the disability for which he or she seeks additional comoen
sation was proximately caused by the first injury, or (b) t hat 
the second injury (and ensuing disability) was proximately 
caused by the first injury. Deshaw v. Energy Manufactur1ng 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

As claimant has an impairment to the body as a whole, an 
industrial disability has been sustained. Industrial disability 
was defined in Diederich v. Tri- City Railwa~ Co., 219 Iowa 587, 
593, 258 N.W . 899, (1935 ) as follows: "It is theref ore plain 
that the legislature intended the term 'disabi l ity' to mean 
'industrial disab1lity' or loss of earning capacity and no t a 
mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a no rmal 
man." 

A finding of impairment to the body as a whole fou nd by a 
medical evaluator does no ► equate to industrial disability. 
This is so as impairment 1nd disability are not identical terms. 
Degree of industrial disability can in fact be much different 
than the degree of impairment because in the first instanc e 
re ference is to loss of earning capa c ity and in the later to 
anatomical or functional abno rmality o r loss. Although loss.of 
function is to be considered and disability can rare l y be found 
without it, it is not so that an industrial disability is 
proportionally related to a degree of impa1rment of bodily 
funct1on. 

Factors consider ed in determining industrial disability 
include the employee's medical condition prior to the injury, 
after the injury, and present condition; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the inJury, after the injury 
and potential for rehabilitation; the employee's qualifications 
i ntellectually, emotionally and phys1ca ll y: earnings ~rio r and 45.J 
subsequent to the injury; and age, education, motiva tion, and 
f~nct1onal impairment as a resu lt of t he inJu ry and inab i lity 



because of the injury to engage in employment foe which the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These ace 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of industrial 
disability. 

There are no weighting guidelines that are indicated for 
each of the factors to be considered. There ace no guidelines 
which give, foe example, age a weighted value of ten percent of 
total, education a value of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc. Neither 
is a eating of functional impairment entitled to whatever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of industrial disability to 
the body as a whole. In other words, there ace no formulae 
which can be applied and then added up to determine the degree 
of industrial disability. It therefore becomes necessary foe 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
regard to degree of industrial disability. See Birmingham 
v. Firestone Tire & Rubber Company, II Iowa Industrial Commis
sioner Report 39 (1981); Enstrom v. Iowa Public Services Company, 
II Iowa Industrial Commissioner Report 142 (1981); Webb v. 
Lovejoy Construction Co., II Iowa Industrial Commissioner Report 
4]0 (1981) . 

Section 84.34(1) provides: 

If an employee has suffered a personal injury 
causing permanent partial disability for which 
compensation is payable as provided in subsection 2 
of this section, the employer shall pay to the 
employee compensation for a healing period, as 
provided in sect1on 85.37, beginning on the date of 
injury, and until the employee has returned to work 
or it is medically indicated that significant 
improvement from the injury is not anticipated or 
until the employee is medically capable of re
turning to employment substantially similar to the 
employment in which the employee was engaged at the 
time of injury, whichever occurs first. 

Section 85.36(6) provides: 

In the case of an employee who is paid on a daily, 
oc hourly basis, or by output of the employee, the 
weekly earnings shall be computed by dividing by 
Lhirteen the earnings, not including overt1me or 
premium pay, of said employee earned in the employ 
of the employer in the last completed period of 
thirteen consPcutive calendar weeks immediately 
preceding the injury. 

ANALYSIS 

The claimant and defendants have previously stipulated that 
the injury of March 4, 1977 arose out of and in the course of 
employment. This 1njury culminated in surgical procedures on 
claimant's back and resulted in what or. Diamond opined was a 
15\ permanent partial disability of the body as a whole . While 
this rating is an element to be considered , it is well established 
rhat consideration must also be given to the injured employee's 
age, education, qualifications, experience and ability to engage 
in employment foe which she is fitted. 

A review of the evidence shows that at the time of the March 
4, 1977 injury claimant would have been about 33 years old. She 
was a high school graduate wi th six months of vocational training 
in blueprint reading. Her experience was limited to cus todial, 
nursing aid, homemaking and manufacturing ~mployment . Due to 
changes beyond her control, she could not work as~ nurse's aid 
without additional training. It would appear that her primacy 
qualification was manufacturing. In addition, claimant had 
suf fered no serious back problems of consequence. 

As a result of the injury claimant was restricted in tte 
amount of weight she could lift for a cons1decable time. Even 
after the weight restriction was lifted, c laimant remained 
susceptible to subsequent back injuries. 

It is abundantly clear that in spite of the March 4, 1977 
inju ry claimant remained highly motivated and pursued her 
employment even though she continued to suffer pain. After her 
recovery from the surgery she returned to work at Hinson an~ was 
a productive employee even with the weight lifting restriction ~. 
The record shows, however, that Hinson was not entirely satisfied 
with the restrictions and encouraged her to get the limit lifted. 
rhis is an indication that Hinson felt the weight lifting 
•estciction did limit claimant's utility to them . . In addition, 
after the second i~Jucy and second imposition of a 25 pound 
weight lifting restriction, Hinson otated they had no further 
empl oyment to offer her. Claimant•~ inJury of March 4, 1977 
substantially limited her earning capacity 1n the field of . 
manufacturing. Claimant's injury of Mar ch 4, 1977 resulted in a 
25 percent industc1al disability. 

Claimant has established by a preponderance of the evidence 
that she suffered an injury on June 22, 1981 arising out of and 
in the course of employment. Both the facts as given_by claimant 
and expect medical opinions substantiate that this 1nJucy was an 
aggravation of a preexisting disability. The record does not 
support the conclusion that the injury of June 22, 1981 was 
proximately caused by the March 4, 1977 1njucy. The proximate 

cause of the June 22, 1981 inJury was the strenuous work claimant 
was compelled to do on that date. The mere fact that claimant 
had a preexisting injury does not relieve the empl~yec of 
liability for disability. Claimant is entitled to recover to 
the extent of the additional disability suffered. 

In the instant case, or . Delbridge gave claimant a total 
functional disability eating after th~ June 22, 1981 injury of 
22 percent of the body as a whole. The additional functional 
disability suffered as a result of the June 22, 1981 injury was 
the seven percent. As discussed above, however, functional 
disability is only one element to consider in determining 
industrial disability. The degree of functional disability is 
not necessarily related proportionally to the degree of industrial 
disability. 

The record shows that claimant did not acquire additional 
skills, education or training between the 1977 and the 1981 
injuries. She simply got four years older. Her experience and 
qualifications were expanded only in the field of manufacturing. 

Even though claimant made a remarkable recovery from the 
1977 inJucy, she has not been able to do so from the 198~ injury. 
After the 1977 injury claimant eventually reached the point 
where she could return ~o virtually every pceinjury activity in 
which she had engaged. Since the June 1981 injury, however, she 
was not offered employment by Hinson, she has not been able to 
resume normal household chores, she is subject to a 25 pound 
weight lifting restriction, she is required to sit down ev~cy 
three hours, she cannot stoop or bend more than 10 to 15 time 
pee hour, she has been under cont1nuous medical care and suffers 
from constant pain. 
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In addition to the above, claimant has not been able to find 
work within the restrictions imposed upon her. It is unlikely 
that she will be able to return to employment in manufacturing 
with the restrictions imposed. The record discloses that manufacturing 1 

is the area in wh1ch claimant is most suited to work. It should 
also be noted that claimant's prior work experience and education 
~o not seem to lend themselves to substantial rehabilitation 
efforts and in fact defendants have not offered cehabilit~tion. 
Perhaps the most favorable fact in claimant's future remains her 
sincere and determined desire to find employment. It does not 
appear that claimant has lost any of her previous motivation in 
spite of the disability from which she now suffers. 

Weighing all of these factors and giving due consideceation 
to the general and specialized knowledge unique to the_comm1ss1oner, 
claimant has suffered an additional 35 percent industrial 
disability. 

since the parties have stipulated that the appropriate rate 
appl1cable to the first injury should have been $146.14, benefits 
will be awarded on that basis. 

The clamant has established that she obtained maximum 
recovery from her injury on November 1, 1981. The parties 
stipulated that claimant was paid benefits foe a period of 12 
weeks and 3 days by Liberty Mutual. Claimant has also established 
that in the 13 weeks prior to the injury she worked a total of 
600.5 hours. Compensation during her last week of employment 
was $299.99 for 40 hours. This equates to an hourly rate of 7.497, 
not including overtime. Multiplying 600.5 by $7.497 equals 
$4,501.948, which div.ded by 13 equals a gross weekly wage of 
$346.30. Accordingly, claimant's rate of compensation is found 
to be $220. 79. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

WHEREFORE, the undersigned makes the following findings of 
fact and conclusions of law: 

DIVISION A. File No. 466987 

Findin6 1. On March 4, 1977 claimant sustained an inJucy to her 
back w 1le working in the press room. 

Finding 2. As a result of the injury and subsequent surgery 
claimant suffered a 15 percent functional disability of her body 
as a whole. 

Finding 3. At the time of the March 4, 1977 injury claimant was 
33 years old, had limited experience and limited skills conf1ned 
to manufacturing. She was a high school graduate with vocational 
training in blueprint reading. 

Finding 4. As a result of the injury of March 4, 1977 claimant 
was placed on a weight lifting restriction foe about three and 
one-half to four years and suffered from a continu1 ng ache, 
however, she was able to return to most of her pceinjucy activities, 
including employment. 

Finding 5. Claimant was paid weekly benefits foe a total of 109 
6/7 weeks at a weekly rate of $135.86. Included in the 109 6/7 
weeks of benefits was 75 ~eeks for permanent pact1al disability. 

Finding 6. The proper rate of weekly compensation should have 
Seen $146.14. 

Finding 7. As a result of the injury of March 4, 1977 claimant 
suffered a 251 industrial disability. 

Conclusion A. Claimant has proven by a preponderance of the 454 
evidence that on March 4, 1977 she suffecetl an injury to her 
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back arising out of and in the course of employment . 

Conclusion B. As a result of the inJury of Ma rch 4, 1977 claimant 
has suffered an industrial disability of twenty-five (25) 
percent. 

THEREFORE, defendants are to pay thirty-four and six-sevenths 
(3 4 6/7) weeks of healing period benefits at the rate of one 
hundred forty-six and 14/ 100 dollars ($1 46.14) and one hundred 
twenty-five (125) we eks of permanent part1al disability benefits 
at the rate of one hundred forty-six and 14/1 00 dollars ($1 46. 14) 

Defendants are to be given c r edit for all previous benefits 
paid for healing per iod benefits up to one hundred thirty-five 
and 86/100 dollars ($135.86) per week and for all previous 
permanent partial disability benefits paid up to one hundred 
thi rty-five and 86/100 dollars ($135.86) per week. 

Defendants shall pay the costs of this proceeding, which is 
one-half of the costs of both of these cases. 

Payments that have accrued shall be paid in a lump sum 
together with statutory interest pursuant to S85 .30, The Code. 

A final report shall be filed upon payment of this a wa rd. 

DIVISION B. File No. 673599 

Finding 1 . On June 22, 1981 claiman t susta1ned an injury to her 
back wh il e working for defendant employer in the pressroom. 

Finding 2 . The injury of June 22, 1981 was an aggravation of a 
p r eexist ing condition. 

Finding 3. As a result of the injury claimant was off work from 
June 23, 1981 and wa s not capable of returning to substantially 
similar employment until December 1, 1981. 

Finding 4. Not inc l uding overtime and premium pay, during the 13 
consecutive calendar weeks prior to the inJury claimant earn a 
total of $4, 501 .948, based on an hourly rate of $7. 497. 

Finding 5 . As a result of the injury of June 22, 1981 claimant 
suffe red an additional functional impairment of her body as a 
whole of seven percent, bringing her total functional disability 
of her body as a whole to 22 percent. 

Finding 6. At the time of the injury of June 22 , 1981 c laimant 
was 37 years old, had a high school diploma and six months 
vocational training in blueprint reading. Her work experience 
and s kills were confined to manufacturing and that is the area 
for which she was most suitej to work. 

Finding 7. Following the inju ry of June 22, 1981 claimant was 
limited to lifting 25 pounds; could not bend or stoop more than 
10 t o 15 times per hour; was required to sit fo r a half hour out 
of every three; could not perform no rmal household chores; h~s 
been under cont inuous medical care; and suffers from constan~ 
pain . 

Finding 8 . Following the injury of June 22, 1981 Hinson would 
not reemploy c la imant under the restrictions imposed by thE 
doctor and she has not been able to find employment though she 
has made a sincere effort to do so. 

Finding 9. As a result of the injury of June 22, 1981 claimant 
has suffered an additional 35 percent industrial disability. 

Finding 10. At the time of the in jury of June 22, 1981 claimant 
was married with four minor children at home. 

Conclusion A. On June 22, 1981 claimant suffered an inJury 
ar1si~g out o f and in the course of her P,mployment. 

Conclusion B. As a result of the injur y of June 22, 1981 cl aimant 
has suf fered an additional industr:al disability of thirty-five 
(35) percent. 

Conclusion C. Claimant ' s rate of weekly compensation is t~o 
hundred twenty and 79/100 dollars ($220.79). 

Conclusion o. Claimant's healing per1od 1s from June 23, 1981 to 
November I, 1981. 

THEREFORE, defendants are to pay eighteen and six-sevenths (18 
weeks of healing period bP.nefits at the rate of two hundred 
t wenty and 79/100 dollars ($220 . 79) and one hundred seventy-f ive 
(175) weeks of permanent partial d1sab1l1ty benefits at the rate 
of two hundred twenty and 79/100 dollars ($220 .79). 

Defendants ace to be given credit foe all previous ~enef 1ts 
paid for healing period benefits. 

Defendants shall pay the costs of this proceeding, which is 
one-half of the costs of both of these cases. 

Payments that have accrued shall be paid in a lump su~ 
together wi th statutory interest pursuant to S85.30, The Code. 

A final report shall be f1led upon payment of this 
.... , .,J,-1"' 

Signed and filed this~ day of Occob/er~~8 4. 1 /' 
I , ,, I ,, f-7 
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award. 

DAVIDE. LI NQUIST 
DEPUTY INDUSTRI 

BEFORE THE IOWA INDUSTRIAL COMMISS I ONER 

JOHN C. SHAW, 

Claimant , 

vs. 
MEDUSA AGGREGATES COMPANY and 
CESSFORD CONSTRUCTION COMPANY, 

File No. 660645 F I LED 
hv,J 2S 1984 Employe rs, 

and 
D E C I S I O N 

IOWA l!iOOSinJAL CON&~ 

THE TRAVELERS and UNITED 
STATES FIDELITY AND 
GUARANTY CORPORATION, 

Insurance Carriers, 
Defendants. 

STATEM ENT OF THE CASE 

Defendants Cessford Constcuct1on Company and Un ited States 
Fidelity and Guaranty Corporation appeal from a proposed arbitra
tion decision in which claimant was awarded healing per iod for 
60 4/7 weeks at a rate o f $201 .63, and permanent partial disability 
for 300 weeks at the same rate as a result of an alleged injJry 
on October 16, 1980. 

The record on appeal consists of the hea r ing transc r ipt; 
cl~imant's ~xhibits l th rough 36; Medussa Exhibit A· Cessfo rd 
exhibits A through M; and the briefs of all parties'on appeal. 

ISSUES 

Defendants s t ate the issues on appeal to be: 

I. Claimant failed to establish by a preponderance 
of the evidence that he suffered an 1nJury or 
disability wh ich arose out of and in the course of 
his employment with Cessford Construction Company. 

II. Even if claimant is t o be granted benefi t s for 
any reason, he has failed to establish by a preponder
ance of the evidence en t itlement to anything more 
than nominal benefits and certainly nothing approaching 
the 60 percent awarded , which Cessford believes was 
erronP.ous. 

REVIEW OF THE EVIDENCE 

Cla imant was fifty-five years old at the time of hearing. 
Claimant is married. Claimant has an eighth grade education 
with a GEO . (Transcript, page 64) 

Prior to 1961, claimant worked as a baker. Claimant stated 
that the job involved emptying 100 pound flour sacks as well as 
mixing the doughs, and lifting the doughs in and out of mixing 
machines. Claimant testified that he was a baker for approximately 
15 years. (Tr., pp. 69-71) 

Claimant testified that after 1961 his work involved running 
heavy equipment . Claimant stated t hat the job involved loading 
trucks, charging bi ns, r oad wor k, and "various things that 
needed done around the asphalt plant.'' Claimant testified t hat 
the running o f heavy equipment involved continuous bending, 
stretching, lifting, and contr olling the mach1ne . Claimant 
stoted that he also performed mechanical repairs and typical 
maintenance on his own equipment. (Tr., pp. 65 - 68) 

On October 16, 1980 claima nt was involved in a work-related 
incident. Claimant recalls the incident: 

6/7) 

A. We was in the scale house, me and Hardy (sic) 
Blankenship, go ing over the next day's jobs; and we 
heard a large e xplosion, and Jerry Haley hit--got 
his dump truck into high-tension wires. And it has 
always been arranged before this that Hardy (sic) 
would get necessary people, handle the situation, 
phone who had--who needed to be phoned for these 
types of emergencies, and I was to go outside 1n 
'ne field and watch it there. 

I run out the doo,, and somewhere shortly 
thereafter, my backbone, terrific amount of pain in 
it, and it felt like it did a complete turnover; 
and my right leg give [sic) out, and I went down, 
and I got up and got out there where Jerry Haley 
was. And t watched him so he would not get out of 
his truck because I thought possibly if he made 
contact with the ground, he'd be electr ocuted. I 
didn't know whether still electricity going through 
the truck or--

A. I didn't know whether it was still electr1c1ty 
going through the truck o r not, and I stayed there 
with the truck and the de iver and watching in the 455 
area so no one would come down the hill and touch 
that truck and get electrocuted. 
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Q. Okay. Now, is this the only time at wo rk that 
you were actually around when a truck got hung up 
in electrical wires? 

A. As near as I can recollect. 

Q. What time of day was it that this happened? 

A. I would say somowhere in the afternoon around 4:00, 
but I'm not certain on that. 

Q. Wer e you to get off somewhere soon after that? 

A. Yes. 

Q. Now, you've indicated that Jerry Haley was 
driving the truck. Was he an employee of Cessford? 

A. No, he wa s private, Haley's Trucking Company. 

Q. So would ?rivate trucking companies come into 
the place you work to--

A. Yes. 

Q. --pick up loads? 

A. Yes . 

Q. You described com ing out of the scale house and 
running. How were you-- How were you feeling at 
the time? 

A. I don ' t understa nd. 

Q. Well, how did you feel about the accident tha t 
was taking place right then at that moment? 

A. Well, it was, you know, that was it. I mean, 
you know, I didn't give it much thought but to get 
out there and see what wa s happening and throw 
s witches i f need be, but this was a main power line 
so the re was no switch I could t hrow, so I watched 
the situat ion, kept everyone awa y until it was, you 
know, cleared up. If it be on ou r circuit, which 
it wasn 't-- and I don ' t remember the power company 
that run the service out there-- but th~ce was 
nothing I could throw to cu t the electr icity off 
because it was from the main power line. 

Q. What caused you to run? 
A. Urgency to get out there right a way to keep 
from losing a life. 

Q. When was the last time prior to that date that 
you remember running? 

A. Well, that goes way back. Probably not since 
I 7 3 • 
( Tr . , pp • 7 4 - 7 6 ) 

Cl aimant testified that aftec the incident , he t old Harty 
Bla~kenship about the fall. Claimant recalled he went home one 
to two hours after the incident. (Tc ., pp. 77-78) 

Prior to October 16, 1980, claimant suffer ed from back 
problems. Claimant testified that the pain he felt from this 
incident was much more severe than prior back pains. Cla imant 
testified that he now spends about two-thirds o f his day laying 
down. (Tr. , pp. 80-84 ) 

Burton Stone, M. D., an orthopedic surgeon, examined claimant 
in October of 1981. In his report, Or. Stone recalled that he 
had initially seen claimant back in 1973 a s a result of a 
work-related back injury. Or. Stone s tated that •x-rays showed 
moderately advanced degenerative arthritis of the lower lumbar 
spine with narrowing of the 3rd, 4th and 5th lumbar disc spaces• 
at that time. 

In regards to cla iman t's present complaint, Or . Stone ' s 
evaluat ion revealed: 

My evaluation of Mr. Shaw is that he does have 
degenerative arthritis of the lumbar spine which 
certainly can account for a fair amount of the 
local back discomfort that he experiences. It 
would certainly seem reasonable to me that the fall 
that he took in October of 1980 re-aggravated the 
degenerative changes in the back and wa s also most 
likely a severe muscle strain. 

At the present time I bel ieve that much of his 
back discomfort can be explained by the amount of 
arthritis he has and the residuals of the muscle 
strain. The leg pain, the complaints of nUJJ_1bness 
and tingling, however, are strictly subJect1ve and 
there is no obJective evidence to support any type 
of nerve root problem or sciatic problem. 

I do believe that this man should respond to an 
1ntens1ve program of physical therapy with some 
anti-inflammatory medication; and, in my op1n1on, 
he should be capable when this is over of performing 

some type of l ight work not requiring any bending 
or stooping, not requir ing any lifting beyond 2) 
pounds. ( Cl • Ex. 3) 

Claimant' s medical history is repeated by w. B. Gelman, M. ~. 
Or. Gelman 's report in 19 73 noted: 

Admitted to the hospi tal on 8-7-83 from Or. Stone' s 
care in Burlington. The patient had injured his 
bac k o n 7-23 and he had immed iate low back pain 
requiring admission t o the hospital on the 24th. 
Prior complaints consis ted of low bac k wi th right 
leg problem which was relieved by rest and this 
occured (sic) approximately one year ago. At the 
present time his discomfort is aggravated by 
walking . It is relieved by res t. The examination 
indicates he moves without appa r ent discomfort. 
The bac k shows no muscle spasm or limitation of 
motion . There ar e no local iz ing :enderness. The 
deep •tendon reflexes are normal and equal bilaterally 
and there is a negative straight leg raising on 
both sides. No sensory or muscle weakness. The 
x-rays were sent in • nd showed some degenerative 
changes at 4-5 and 3-4. Additional x-rays were 
sent in and showed some degenerative changes at 4-5 
and 3-4. Additional x- rays ta ken are Blick's and 
flexion extension views wh ich showed rather pronounced 
facet changes in the above mentioned vetebra {sic]. 
But the re is some evidence of hypermobility and 
abnorma l mobility at 3-4 and 4-5. 

DIAGNOSIS: Primary lumbar instability with degenera
tive disc disease aggravated by trauma. In view of 
the pa t ien t' s rather remarkable improvemen t shortly 
follo wi ng admission. It was c eemed avisable [sic] 
to pr oceed with the myelogram as 3 diagnostic 
pr ocedure. It was felt that this type of situation 
if it requrired [sic] surgery, would necessitate a 
fusion in addition to d i sc removal and in view of 
impr ovement in his symptomatology this therapy was 
not indicated. Re wi ll be continued for additional 
conse r vat ive treatment and fitted with a low back 
support and dismissed to or. Stone's care shortly. 
(Cla imant' s Exhibit 7) 

In a lettec dated July 20, 1981, Steven R. Jarrett, M.D., a 
specialist in physical medicine and rehabilitation, disclosed 
the results of his exam i nation of claimant. He stated in part: 

He tells me that in October, 1980 a co-,,·or ker was 
trapped in some wires and he can to help him. He 
fell on his face and since that time has had marked 
low back pain with radia tion 1n the leg as pr eviously 
mentioned. Be indicates it has been this severe in 
the past but since October, 1980 he has bPen 
"unable to get over it". He states previously this 
type of pain would last a few days. He would take 
off work and within a fe w days he would be okay. 
Be complains of weakness in the right leg and uses 
a straight cane for ambulation. He indicates he 
saw or. Gelman initially in October, 1980 for an 
e xam ination but tne patient intimates that because 
it wa s not a workman's (sic] compensation case, he 
had no follow-up. 

IMPRESSION: 1) Probable degenerative jisc disease. 
2) Anxiety and depression. 
3) Possible lumbar radiculopathy. 

RECOMMENDATIONS: It is quite difficult to ascertain 
how much of this gentleman's complaints are secondary 
to phychophysiologic causes and how much are due to 
actual organic pathology in regards to his lumbar 
spine. I recommended to Mr. Shaw that in o rder to 
try and piece these together, he should have 
electrodiagnostic studies, Bone Scan, review of his 
previous myelogram with possibly a new one, as well 
as, psychologic wor k-up. Mr. Shaw questioned as to 
whether this could be per formed by Dr. Stone in 
Burlington and I do not see any reason why 1t could 
not. Mr. Shaw then indicated to me that this would 
probably be the cou r se of action that would be 
taken, and therefore, no follow-up appointment was 
made. It should also be noted that prior to 
leaving, Mr. Shaw asked us for pain medication but 
because we were not undertaking any treatment and 
were not following h im, we explained to him that we 
could not prescribe any. 
(Cl. Ex. 2) 

Claimant has not returned to work since the incident of 
October 16, 1980. 

APPLICABLE LAW 

Claimant has the burden of proving by a preponderance o f the 
evidence that he received an inJury on October 16, 1980 which 
arose out of and in the course of his ecployment. McDowell v . 
Town o f Clarksville, 241 N.W. 2d 904 (Iowa 1976); Musselman v. 
cen tral Telephone co., 261 Iowa 352, 15 4 lj.W. 2d 128 (1967) • 456 

The injury must both arise out of and be in the course of 
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the employment. Crowe v. DeSoto Consol . Sch. Dist., 246 Iow3 
40:, 68 N.W. 2d 63 (1955) and cases cited at pp. 405-406 of the 
Iowa Report. See also Sister Mar Benedict v. St. Ma r 's Coe . , 
255 Iowa 847, 124 N.W.2d 54 ( 963) and Hansen v . State of Iowa, 
249 Iowa 1147, 91 N.W.2d 555 (1958). 

"An injury occurs in the course of the employment when it is 
within the period of employment at a place the employee may 
reasonably be, and wh ile he is doing his work or something 
incidental to it. " Cedar Rapids Comm . Sch. Dist. v . Cady, 278 N.W.2d 
298 (Iowa 1979), McClure v. union et al. Counties, 188 N.W.2d 
283 (Iowa 1971), Musse l man, 261 Iowa 3S2, 154 N.W.2d 128 . 

The claimant has the burden of proving by a preponderance of 
the evidence that the in jury of October 16, 1980 is causally 
rel ated to the disabil ity on which he now bases his cla im. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 ~.W . 2d 867 (19 65). 
Lindahl v. L. O. Boggs, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
possibility is insuff icient; a probability is necessary. 
Bur t v. John Deere Waterloo Tractor works, 247 Iowa 691, 73 N.W.2d 
732 (195 5 ). The question o f causal connection i s essent ially 
within .the domain of expert testimony. Bradshaw v. Io wa Methodist 
Hospital, 25 1 Iowa 375, 101 N.W.2d 167 ( 1960). 

However, expect medical evidence must be conside red with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notoe 
couched in definite, positive or unequivocal language. Sondag v. 
Ferris Hardware , 220 N.W.2d 903 (Iowa 1974). However, the 
expert opin ion may be accepted or rejected, in whole or i n pare, 
by t h2 trier of fact. Id. at 907. Fu r ther, the we ight to be 
given co such an opinionis for the finder of fact, and that m~y 
be affected by the completeness of the premise given the experc 
and other surrounding circumstances. Bodish, 257 Iowa 516, 133 N.W.2 
867 . See also Musselman, 261 Iowa 352, 154 N.W.2d 128. 

While a claimant is not entitled to compensation for the 
results of a preexisting injur y or disease, the mere existence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956) . If the claimant had a preexisting cond1t~on or 
disability that is aggravated, accelerated, worsened or l1ghted 
up so that it results in d1sability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 25 4 Iowa 130, 115 N.W.2d 
812, 815 ( 1962) . 

When an aggravation occurs 1n the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. Un i ted States 
Gypsum Co ., 252 Iowa 613, 620, 106 N.~.2d 591, 595 (1960). 

The e xistence of permanent injuries may sometimes be inferred 
f r om other than expert medical evidence for example where full 
recovery has not been accompli shed at the time of hearing. 
Kaltenheuser v. Sesker, 255 Iowa 110, 121 N.W.2d 672 (1963). 

When a worker sustains an injury, later sustains another 
injury, and s ubsequently seeks to reopen an award predicated on 
the f irst injury, he o r she must prove one o f two things: (a) 
that the disability for wh ich he or she seeks additional compen
sation was proximately caused by the first injury, or (bl that 
the second injur y (and ensuing disability) was proximately 
caused by the first injury. OeShaw v. Energy Manufacturing 
Company, 192 N.W.2d 777, 780 (Iowa 1971). 

The opinion of the supreme court in Olson v. Goodyear 
Service Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963) 
cited with approval a decision of the industrial commissioner 
for the following proposition: 

Disability*•* as defined by the Compensation Act 
means industrial disability, although functional 
disabili ty is an element to be consider ed ... In 
dete rmin ing industrial disab ility, consideration 
may be given to the injured employee's age, education, 
qualifications, experience and his inability , 
because of the injury, to engage in employment for 
which he is fitted. • * * * 

Functional disability is an element to be cons idered in 
determining industrial disability which is the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qualifications, experience 
and inability to engage in employment for which he is fitted. 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257. 

In Parr v. Nash Finch Co., (Appeal decision, October 31, 
1980) the tndustcia1 commissioner, after analyzing tne decisions 
of Mcspadden v. Big Ben Coal Co., 288 ~.W.2d 181 (Iowa 1980) and 
Blacksmith v. All-American, Inc., 290 N.N.2d 348 (Iowa 1980), 
stated: 

Although the court stated thdt ther were looking 
for the reduction in earning capacity it is undeniable 
that 1t was the "loss of earnings• caused by the 
Job transfer for reasons related to the injury that 
the court was indicating justified a finding of 
"industrial disability." Therefore, if a worker 1s 
placed in a position by his employer after an 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would appear this would Justify an 
award of industrial disability. This would appear 
to be so even if the worker's •capacity• to earn 

has not been diminished. 

For example, a defendant employe r' s refusal to give any sort 
of work to a claimant after he suffers his affli~tion may 
justify an award of disability. McSpadden, 288 N.W . 2d 181 . 

Similarly, a claimant's inability to find other suitable 
work after making bona fide ef forts to find such work may 
indicate that relief would be granted. Id. at 181. 

ANALYSIS 

Cla iman t presents a rath~r simple scenario for the injury: 
He was running and fell. Defendants rebuc claimant's description 
with testimony of witnesses who were in the area at the time and 
who did not see claimant run or fall. (Cessford exhi~it K was 
taken into the record. I t was a transcript of a reco rded 
statemen t of one Harty Blankensh ip that was admitted, apparently, 
foe the limited purpose of impeaching claimant. Although it 
contains a des cription of what the witness saw claimant do, that 
desc ription has not been conside r ed in evaluating t he substantive 
decision here.) 

There seems to be no reason to disbelieve c laimant ' s version. 
The othe r witnesses could easily have been distracted in the 
situation and not seen wha t was happening to claimant. 

On the other hand, the medical evidence is more difficult to 
evaluate because of claimant 's own confl ict. His exaggerated 
actions in his visits to or. Gelman and Dr. J arrett show that it 
was difficult for them to even come to any diagnosis of his 
condition. By the time he visited or. Stone, nearly one year 
hld elapsed since the injury. Although or . Stone's evidence may 
be somewhat suspect because of that time inte rval, it is never
theless unrebutted. Taking claimant's description of the injury 
and or. Stone's relating of that injury to claiman t 's problem, 
it is concluded that a causal rela t ionship exists between the 
injury and the resulting disability. 

The ex ten t of claimanc's disability is another matter, 
ho~ever. His background is a matter of record. That he has a 
permanent impairment may be inferred because of the long lasting 
effect of claimant's symptoms since the injury. The severity of 
that impairment was apparently impossible for ors. Gelman and 
Jarrett to gauge accurately because of claiman t's exaggerations. 
Even Or. Stone emphasizes t he subJ ective nature of claimant's 
complaints . Therefore, it is conc luded t hat claimant ' s impairment 
is not a signifi can t component in his industrial d isability. 
The record fails t o reveal enoug h evidence to support the 
contention that the employer's refusal to re-hire claimant was 
because of the injury. 

Considering that c laimant does have a minor impairment and 
considering the other elements of industrial disability, claimant 
should be ab l e to return to the type of employment to whi ch he 
is accustomed. Whatever disability he has affects his futu:e in 
a relatively minor way. His permanent partial disability for 
industrial purposes is found to be 15 percent. 

WHEREFORE, the findings of f act, conclusions of l aw and 
order of the proposed decision have been mod i fied . 

FI NDINGS OF FACT 

1. Claimant is a 55 year old married male. 

2. Claimant was employed by the defendant, Cessford 
Construction Company, on October 16, 1980. 

3. Wh ile claimant was on duty on October 16, 1980, at his 
employer 's premises, a truck became entangled in high power 
electrical lines. 

4 . Claimant perceived the si t uation to be a life threatening 
emergency. 

5. While running t o t he scene to r ender assistance claimant 
fell. 

6. Claimant had significant. preexisting degenerative 
arthritis. 

7. The running a~~ falling which occurred aggravated that 
preexistin~ degenerative arthritis. 

8. Prior to October 16, 1980 claimant suffered occasional 
severe pain in his lower bac~ which could be resolved by rest 
and medication. 

9. Cla i mant now suffers greater pain than prior to his 
injury but the extent of that pain is somewhat masked by exaggera
tlon and "pain behavior.• 

10. The underlying clinical basis for the changes in 
claimant's condition has not been identified to a reasonable 
degree of medical certainty. The negative EMG does not, by 
itself, completely exclude the possib1lity of a herniated disc . 

11. It is likely that some of claimant's present complaincs 
are a result of the injury claimant sustained October 16, 1980. 
A causal connection between the inJury and the disability is 
fo11nd to ex ist. 

12. The injury claimant sustained on October 16, 1980 451 



resulted in permanent partial disability. 

13. Defendants failed to provide claimant with prompt 
medical care which was reasonably suited to his injury. 

14. Claimant incurred medical expense in the amount of 
$1,771.77 in obtaining medical care for the injury. 

15. The amount charged for the medical services rendered is 
reasonable. 

16. Claimant incurred $109.76 1n travel expense in order to 
obta1n medical care for the injury. 

17. Both defendant employers and their insurance carriers 
had knowledge of the injury and of the potential foe a claim not 
later than December 15, 1980. 

18. This action was commenced September 20, 1982. 

19. Claimant's significant recuperation from the injury 
ended December 14, 1981 and no further improvement of his 
condition is shown to have subsequently occurred. 

20. Defendant Cessford paid claimant $2,203.60 in voluntary 
payments. 

21. All persons who testified at the hearing are credible 
to the extent of their personal knowledge and observations. 

22. Claimant completed the eighth grade in school and has a 
GED. 

23. Claimant's work experience consists of heavy equipment 
operation, crushing plant operation, asphalt plant operation and 
work as a baker. Claimant has no other demonstrated work skills. 

24. Claimant is not highly motivated to return to gainful 
employment. 

25. It is likely that claimant will be able to return to 
gainful employment. 

26. Claimant's rate of compensation payments for healing 
period and permanent partial disability is $201.63 pee week. 

27. Claimant had been employed by the defendant Medusa 
Aggregates Company prior to October 1, 1980. 

28. While employed by Medusa claimant's back was subjected 
to 3tress through the normal day to day activities of his 
employment. 

29. Any injury which claimant sus:ained while working for 
Medusa in the form of continuing trauma did not result in any 
temporary or permanent disability which extended beyond October 
1, 1980. 

CONCLUSIONS OF LAW 

Claimant suffered an injury on October 16, 1980 which arose 

That defendant, Cessford Construction Company, pay seventy
five (75) weeks of permanent partial disability bene~its at the 
rate of two hundred one and 63/100 dollars ($201.63) per week 
commencing December 15, 1981. 

That defendants pay all past due amounts in a lump sum. 

That defendants shall receive credit in the uount of two 
thousand t wo hundred three and 60/100 dollars {$2,203.60) as a 
result of the voluntary payments previously paid. 

That defendants pay claimant the sum of one thousand seven 
hundred seventy-one and 77/100 dollars ($1,771.77) as reimburse
ment for his medical expenses and one hundred nine and.76/100 
dollars ($109.76) as reimbursement for his transportation 
expenses. 

That defendants pay interest on all past due amounts pursuant 
to Iowa Code section 85.30. 

That the costs of .this action in the amount of sixty-five 
and 60/100 dollars ($65.60) are assessed against defendants 
pursuant to Industrial Coriissioner Rule 500-4.33. 

That defendants file an activity report in this case within 
twenty (20) days from the date payments are made pursuant to 
this decision. 

Signed and filed this £~ day of November, 1984. 

BEFORE THE IOiolA INDUSTRIAL COMMISSIONER 

WILLIN1 SIGLIN, 

Claimant, 

vs. 
: 

File No. 646916 

REVIEW-

out of and in the course of his employment with Cessford Construction 
Company. 

JOHN DEERE COMPONENT WORKS, 

Employer, 

R E O P E N I N G 

The injury claimant sustained was in the nature of an 
aggravation of a preexisting condition which changed the course 
of his preexisting degenerative disc disease. 

Claimant's healing period following the injury ran from 
October 17, 1980 through December 14, 1981. 

As a result of the injury claimant sustained a permanent 
partial disability of 15 percent of the body as a whole. 

As a result of the injury claimant received medical care and 
incurred reasonable medical expenses in the amount of $1,771.70 
and h i s cost of obtaining transportation to obtain medical care 
was $109.76. 

Defendant , Cessford Construction Company, shall receive full 
c redit foe the $2,203.60 in voluntary payments which they paid. 

Defen~ant Cessford Construction Company, had actual knowledge 
o f t he injury'and of the potential for a claim within 90 days 
from the date of the occurrence and this proceeding was commenced 
with i n two years from the date of the occu~rence. Claimant has 
complied with all applicable statutes of limitation. 

Claimant did not sustain any prior injury arising out of or 
1n the course of his employment with Medusa Aggregat~s Company 
whic h resulteo n any temporary or permanent disability which 
extended beyond the date of October l, 1980. 

ORDER 

IT IS THEREFORE ORDERED: 

That claimant take nothing from the defendant Medusa Aggregates 
company and its insurance carrier, The Travelers. 

That defendant, Cessford Construction Company, pay claiman~ 
sixty and four-sev e nths (60 4/ 7) weeks of healing period benefits 
at the rate of two hundred one and 63/100 dollars ($201.63) per 
week commencing October 16, 1980. 

Self-Insured, 
Defendant. 

D E C 

NOV 7'884 

IOWA INOUSl RIAl COMMl:.SION(R 
INTRODUCTION 

This is a proceeding in review-reopening brought by the 
claimant William Siglin, against his self-insured employer, 
John Dee;e Component Works, to recover additional bene;i~s under 
the Iowa workers' Compensation Act , as a result of an 1nJury 
sustained on July 7, 1980. 

This matter came on for hearing before the undersigned 
deputy industrial commissioner at the courthouse in Waterloo, 
Iowa July 5, 1984. The record was consider!!d fully submitted on 
that date. 

A review of the industrial commissioner's file reveals a 
first report of injury was filed on September 11, 1980. 

The record in th1s case consists of the testimony of claimant, 
of Billie Cheney, of Lester Cheney, of Gerald B. Shaffer, Jr., 
and of Gerald w. Tedesprel; and of joint exhibits 1 through 9. 

ISSUE 

The sole issue for resolution is claimant's entitlement to 
1dditional permanent partial disability benefits. 

REVIEW OF THE EVIDENCE 

At hesring the parties stipulated that claima~t•s rate of 
weekly compensation is $288.86 and that any additional permanent 458 
partial disability benefits awarded will be added on to his . 
prosent award. The parties also stipulated that all matters in 
th~ file including the record of and decisions in the or1g1na1 
arbitration proceeding are part of the ceccxd in this proceed ng. 
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Claimant, William Siglin, testified in his own behalf. 
:laimant ~as_4~ years old at time of hearing. Claimant explained 
that on his inJury date, he and a coworker were changing a 
circulating fan inside a "heat treat" furnace. Claimant passed 
out and apparently fel l or was pushed into the furnace oil bath. 
Claimant stated he was later told he lost consciousness as a 
result of carbon monoxide fumes in the furnace. Claimant 
reported the first hearing 1n this matter was held on June 2, 
1982 and described changes in his condition and circumstances 
since then . Claimant stated he was terminated in September 1982. 
Cla imant explained that the employer found an automatic thre~ 
day quit. Claimant disputed this and explained that after he 
had been off work one and one-half days he contacted his doctor, 
but could not visit him until the third day. Claimant stated he 
returned to work on the fourth day with a doctor's excuse, but 
it "all got turned around" and his doctor's excuse was not 
accepted. Claimant stated that before his injury he had performed 
strenuous mechanical repair work in either the foundry or the 
arc furnace. After his injury he could no longer tolerate the 
heat in those areas and the company physician had him reassigned 
to the overhaul floor. He described this as a light duty repair 
area where there is no smoke, dust, or fumes. Claimant reported 
he also worked in the milling area. He represented that after 
his inJury, work left him extremely fatigued and short of breath. 
He relayed that he became nauseous on entering his employer's 
parking lot. He recited that because of his problems, he could 
only work one or two days at a time and, therefore, had been 
disciplined for absenteeism prior to his final dismissal. 
Claimant stated that before this, he had had no serious disciplinary 
problems and had "a perfect work record" with his employer. 

Claimant opined that his breathing problems are definitely 
worse now than at the time of last hearing. He volunteered that 
he finds tasks such as carrying out the garbage very difficult 
and breathes rapidly after performing them. He stated he no 
longer can swim a 30 foot pool length and back even though he 
could do so a year ago. He indicated he could not wash more 
than one-half his car without resting and that he cannot carry 
groceries without becoming dizzy. He reported he attempted to 
wire his electric dryer and developed breath shortness such that 
he had to ask his stepfather to complete that task for him. 
Claimant disclosed that he can no longer mow his lawn and at 
times has difficulty starting his lawn mower. He volunteered 
that his 4 foot tall, 80 pound daughter can do both of these 
tasks . He claimed he needs three to four hours to trim his yard 
bushes since he had to rest at intervals. He opined trimming 
was a 15 minute job. Claimant agreed that he became flushed and 
short of breath when he attempted to lift a 47 pound typewcitec 
in his counsel's office. He recited he had a similar reaction 
when he attempted to carry a 20 pound stack of books 25 feet. 
Claimant recalled having difficulty using five pounj leg lifts 
r~quired following leg surgery. He stated he can only climb 
one-half flight of stairs before he needs to rest. Claimant 
related that on a vacat1on in Colorado he walked 30 to 40 yards 
and became fatigued. He attributed this problem to the high 
humidity in the mountains. Claimant advised that at his doctor's 
recommendation, he is moving to Arizona. He explained that 
the low humidity and warmer climate th2re will not hinder 
breathing capacity as in Iowa. Claimant summarized his condition 
by stating that he is "pretty well off in an air conditioned 
room without physical activity, but who's going to do that all 
th~ ti~e? You have to do something." Def2ndant's relevancy 
obJe~tion to testimony regarding claimant's entitlement to 
social security insurance benefits is sustained. Claimant 
identified exhibit 3 as unpaid pharmacy and med1cal charges 
related to his pulmonary problems. 

On cross-examination, claimant explained that his three day 
quit work absence was related to a bleeding ulcer and not to his 
work related pulmonary problem. Claimant could not recall being 
disciplined in July 1982 as a result of his work absenteeism, 
but could recall disciplinary action taken in June 1982. 
Claimant could not. recall the specific reasons for his abse~ces 
but assumed they were related to his breathing problems. 
Claimant agreed he did not tell his company in January 1982 that 
his absences were related to his breathing difficulties, but 
stated the company knew he was under a doctor's care when absent 
in July 1982. Claimant explained h1s change of condition since 
the last hearing by stating the type and duration of pl,ys1cal 
activities in which he can now engage differs fro~ that he could 
perform in June 1982. 

On redirect examination, claimant agreed that to the best of his 
knowledge,exhibit 4 reports the first disciplinary action 
a3ainst him in the first year following his work return. 

Delores Siglin, claimant's w1fe since November 20, 1982, 
testified in ~is behalf. She stated she has known claimant 
since their school days and started "keeping company" with him 
three or four months before their marriage. She opined claimant 
1s ''definitely worse" than he was in August 1982. She st3ted he 
can no longer walk w1thout perspiring and becoming flushed. She 
related that she had to assist claimant in climbing a hill in 
Colorado. She reported that claimant could not use a screwdriver 
to remove one inch screws from his stereo cabinet or to install 
l/2 inch screws in a curtain rod without needing to rest. She 

,recited that claimant cannot help with vacuuming and that 
claimant had to rest before he could complete a museum tour 
during this year's vacation. She volunteered that he could 
complete the tours the previous year. She opined that humidity 
and cold are harmful to claimant. 

Billie Cheney, claimant's mother, testified 1n his 
She reported seeing cla1mant at least once per week 3nd 

noting a gradual decline in his conditioij, She opined that she 
could "outwork" claimant and volunteered she is 70 years old, 
five feet tall, and weighs 129 pounds. 

Lester Cheney, claimant's stepfather of 20 years, also 
testified for him. He opined that claimant's "capabilities have 
dropped off" and he "has gotten somewhat worse" than he was when 
the last hearing was held. He described an incident when 
claimant experienced great difficulty removing a carburetor. He 
opined that a healthy person could perform this task in five 
minutes. He relayed that claimant couldn't wire a clothes 
dryer, remove a camper thermostat, or use a staple gun without 
experiencing difficulty in breathing. 

Gerald Shaffer, claimant's second shift supervisor at 
Deere's, was called as defendant's first witness. This gentleman 
said he became claimant's supervisor in overhaul in the summer 
of 1981. He recalled claimant's January l, 1982 written warning 
and reported it followed an incident in which claimant did not 
return to work for one week following a medical release to return 
to work. The witness expressed his belief that claimant had had 
unexcused absences before January 1982 which had not resulted in 
formal disciplinary action. He represented that claimant had 
never stated his absences resulted from lung problems or related 
exhaustion. The witne s stated he had observed claimant following 
the first hearing and expressed his belief that: "8111 (was) 
the same employee after hearing as before . When Bill was there, 
I couldn't ask for a better employee . " Claimant's objection to 
the witness' testimony regarding claimant's three day quit is 
sustained. The evidence establishes the witness was on vacation 
when that incident took place. 

On cross-examination, it was established that prior disciplinary 
action against an employee is not considered in a current 
disc ipl ina r y hearing if the prior action occurred nore than o..o years , 
earlier. The witness agreed th3t before the previous nearing'in 

•this natter, claimant had stated he did not like being unable to 
"carry his load" for the witness. The witness reported he had 
seen claimant once since claimant's termination. He reported 
this was at a local "mini mart" and he did not speak with 
claimant. On redirect examination, the witness stated he saw 
climant at Janesville Days in August or July 1982. The witness 
indicated he saw claimant drinking "most of the afternoon." 
Claimant's objection to this testimony as irrelevant is overruled. 

Jerald Tederspiel, a first shift supervisor in claimant's 
department at Deere, testified for defendant. Mr. Tedersptel 
stated he had observed claimant's job performance subsequent to 
his first hearing and had seen no reason why claimant could not 
perform his job when claimant was at work. He noted that 
claimant had worked first shift for five weeks in July and 
August 1982. The witness stated he observed no problem with 
claimant's work at that time and claimant had not indicated he 
was physically unable to work or that he was fatigued. The 
witness recalled participating in claimant's July 1982 disciplinary 
action hearing. He was then claimant's supervisor and reported 
discussions with claimant regarding his absenteeism. The 
witness indicated claimant did not attribute his absences to 
pulmonary problems either in these discussions or in the disciplinary 
hearing. The witness stated claimant had cited illness, car 
trouble, flat tires, "you name it" as reasons for his work 
absences. He explained that the three day quit policy is part 
of the company's union contract with its workers; that claimant 
had a "potential" three day quit earlier when claimant was in 
Jail; and that action was taken in July 1982 because claimant 
had not reported his absence in any way. 

On cross-examination, the witness re1terated his belief that 
claimant was not having physical problems in the summer of 1982. 
He reported he discussed claimant's problems with claimant on 
the floor before the shift began on several different occasions. 
He acknowledged he did not know whethe r claimant's coworkers 
assisted him and that during "lap shifts" he had only seen 
claimant for a few minutes two or three times per week. The 
witness stated he was aware of claimant's examination in Iowa 
City, but was unaware of any time claimant missed work because 
of respiratory problems. The witness stated claimant would have 
presented a doctor's slip had the company doctor taken him off 
work for such problems. 

Joint exhibit l is the deposition of Donald C. Zavala, ~.o., 
of May 20, 1983. The doctor is a professor of medicine at the 
University of Iowa with a specialization in pulmonary diseases. 
The doctor stated claiman~•s diffusing capacity, which he 
described as an index of the individual's ability to consume 
oxygen and give off carbon dioxide, had dropped from 45 oercent 
~hen tested June 9, 1981 to 39 percent when tested November 16, 
1982. The doctor stated 35 to the values of 45 percent and 39 
percent: 

That's very abnormal 3nd that in itself, without 
anything else, would classify him as being severely 
disabled. 

The doctor defined work capacity as a measure of the amount 
of oxygen consumed in activity. He stated a normal response is 
an individual who can work more than 85 percent of their capacity. 
He reported claimant's capacity had fallen significantly from 63 
percent in June 1981 to 52 percent in November ·1982. The doctor 
explained that a normal individual should have an anaerobic 
threshold that is greater than 40 percent of predicted "°2 
maximum. He def1ned VQi maximum as the amount of oxygen an 459 
indi'lidual consumes. He noted that claimant had not been tested 
as regards his anaerobic threshold in 1981, but when tested in 



November 1982 had an anaerobic threshold of only 25 percent of 
his predicted VOi maximum. The doctor explained regarding this 
finding: 

A. The relationship is that when you have~ low 
anaerobic threshold that this takes the patient 
into a classification that's rather exclusive, 
namely they have to have circulatory impairment. 
Now, this c irculatory impair~ent can be heart, it 
could be systemic or it could be lungs. But 
because of the low diffusing capacity, that takes 
us into the lung section. So from this we can say 
that this patient has circulatory impairment 
involving his pulmonary circulation. 

o. so there's something interfering with the blood 
going through the lung? 

A. Absolutely. 

o. Now, you said it could be heart, it could be 
systemic and it could be lung? 

A. Yes, because --

Q. Now, wait a minute. Heart and lung are very 
easy to understand. Do you just want to state --

A. Generalizing arte riosclerosis. 

o. That's JUSt a problem with the arteries? 

A. with aging, Also anemia. That's the other one. 

The doctor then indicated claimant's EKG and cardiac reserve 
were normal and he concluded from this that claimant doe~ not 
have cardiac impairment. The doctor noted that claimants . 
breathing reserve o r oxygen remaining in his lungs after exertion 
is perfec tly normal. 

The doctor explained that v0;v1 is lung dead . space divided 
b total volume or the amount of air that moves 1n and out of 
t~e lung pee breath and that the normal ratio is 0.3 to 0.35 at 
rest. He explained: 

Now, this test or this measurement is one of the 
most vital tests that we can do in exercise and ~t 
is an indication of what we call dead space ventilation. 
Dead space ventilation is where air ~s moving in 
and out of the lung without blood being present to 
pic k up the gases and cause this exchange of oxygen 
;nd car bon dioxide. Now, the lung has dead space 

normally going down to the air sacs, just like a 
tube or a pipe. But when the air reaches the air 
sacs, then this gas exchange occurs. Normally the 
ratio is 30 percent to 35 percent. But in an 
abnormal lung where the blood vessels ace knocked 
out, nonfunctional, then air can move in and out of 
the air spaces with no blood there to pick it up. 
Therefore it acts as dead space. If this dead 
space increases normally in relationship to tidal 
volume, then the Vo/\lr will not go down below .25. 
So physiologically it is a very important test. 

The doctor indicated that on claimant's June 1981 test his 
v0;vT started at 0.44 "which is abnormally high" and dropped 
only to 0 . 4 on exercise; on claimant's November 1982 test his 
v0 /VT started at 0.42 and ended at 0.44, a reversal of direction, 
whicn the doctor characterized as "indicating an even greater 
abnormality." The doctor then discussed claimant's A-a gradient, 
the gradient is oxygen between the aic sac and the blood. He 
explained that with exercise this gradient normally falls to 
practically zero. He stated as regards claimant's test results: 

In this case, the first gradient at rest, that is, 
in the first test, was 12 and it increased to 1 4 at 
the end of exercise. This is abnormal because it 
should have fallen. Even though both tests are 
normal, within normal limits, it's a normal response 
for it to rise. It indicates that there is some 
abnormality in the gas exchange. But on the second 
t est it increased from 14 at rest to 38, which is 
much more abnormal, the second test than it was the 
first test. 

The doc tor recited that in the second series of tests the 
di f fe rence between the amount of c arbon dioxide in claimant's 
blood and that in his expir ed breath was measured. Claimant's 
resul t is zero or less. The doctor represented that this result 
was consistent with the abnormal A-a gradient and abnormal Vo/VT 
and that the three results demonstrate claimant has a mismatching 
oc abnormality of his ventilation and his perfusion in his lungs. 
The doctor conc luded that claimant's combined test results show 
he has a "markedly reduced capacity to work, that his anaerobic 
threshold is crossed at a very low level, which would be equivalent 
to a normal walking pace" meaning he could only maintain this 
( activity) for a very short time. The doctor opined these 
findings were "consistent with injury secondary to aspiration of 
quenching oil on July 7, 1980. The doctor stated, on the basis 
o f the test results, claimant is 100 percent disabled as a 
result of his pulmonary problems. He indicated he used criteria 
o f the American Thoracic Society identical to those published in 
t he journal of the American Medical Associaton in arriving at 
t he dlsability figure. The following discourse ensued ~s 

regards to why the doctor concluded claimant was 100 percent 
disabled. 

A. Because this man can't perform even ordinary 
activity without being short of breath and uncom
fortable because of his low anaerobic threshold. 

Q. And by ordinary activity, you mean --

A. And because of his lactic acidosis. By ordinary 
activity, I would say walking faster than a slow 
pace down the hallway or climbing stairs. 

Q. Or walking at a normal pace would -- I think 
you indicated would --

A. We'd have to define what a normal pace is. A 
normal pace for me might not be a normal pace foe 
you . But I would say walking four miles an hour he 
woul~ be incapable of doing. 

Q. What would -- Based on your 
work and checking, would you 
range of normal walki ' g be? 

do1ng laboratory 
what would the 

A. He could walk two miles an hour. 

Q. And what would be the range of normal walking? 
Would it be --

A. The average range is three miles an hour foe a 
normal walk. 

Q. And he would be beneath that? 

A. It would be close. 

Q. And what else -- What other types of activities 
You say he couldn't climb stairs without rest. 

I take it he can do it, but --

A. He can do it, but then he would have to pause 
and rest to clear the lactic acid out of his blood. 

The doctor stated lactic acidosis produces metabolic acidosis 
which "is intolerable to the body.• Be explained that severe 
acidosis produces death and that an individual can't ?erform 
activity when severely acidotic. The doctor ceclted that when 
tested in November 1982 claimant initlally had a normal pB of 
7.42 and "ended up severely acidotic Wlth a pH of 7.31. When 
tested in June 1981 claimant initially had a pH of 7.43 and 
~n:3ed ,nth a pH of 7.39. The doctor stated the change in 
claimant's test results i~dicated claimant's condition had 
deteriorated. The doctor opined that if claimant's condition 
contlnued to degenerate at the pace it had in the interval 
between his two tests he would have serious consequences such as 
pulmonary hypertension, heart failure, and death. The doctor 
opined claimant could perform sedentary work with a small amount 
of walking at his own pace. 

On cross-examination, it was established that the doctor's 
100\ impairment rating was based on his opinion and not on a 
specific medical guide. The doctor explalned that claimant 
would be classified as severely disabled under the criteria of 
the American Lung Association. The doctor stated neither the 
American Lung Association oc the Journal of the American Medical 
Association have criteria foe exercise. It was elicited that 
under the American Lung Association Guide a 39 percent diffusing 
capacity equates to severe impairment Slnce impairment includes 
any capacity of less than 40 percent. 

On questioning as to what he meant when he stated claimant 
was 100 percent disabled, the doctor stated: 

A. I'm stating that this man could do sedentary 
work, but that if his work involves activity, then 
in my opinion he's 100 percent disabled. 

Q. So what you're telling us is that he is _lOO 
percent disabled in a work sense from certain types 
of work? 

A. Yes. 

o. Not that he is totally unable to work at 
something? 

A. Correct. 

Questioning ensued as to the reasons underlying the doctor's 
change from the 60 percent disability eating he assigned claimant 
in March 1982 and the 100\ assigned at time of the present 
deposition: 

o. I'm wondering, Doctor, as between your testimony 
given on March 25th of '82, which was based on your 
June of '81 exam, and your testimony today, based 
on your November of '82 exam, how much difference 
there really is in the actual physical activities, 
the types of activitias in which Mr. Siglin can 
engage. 

A. I know there's a difference because of the 
results of his pulmonary -- of h1s exercise test. 
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There has been a decrease of his work capacity of 
11 percent, a drop from 63 percent to 52 percent. 
I know that. That's a measured fact. I know that 
on talking with the man that he tells me now that 
he can no longer, for all practical purposes, climb 
stairs, that he can take a step or two now, pause 
and wait, take a step or two, pause and wait. 
Whereas before he could go up the flight of stairs, 
then would pause and wait. 

o. 
his 
100 

Now , are those the factors you 
disability estimate from 50 to 
percent? 

used to increase 
60 percent to 

A. Those factors pl-us the fact of his low anaerobic 
threshold and the factor of the desaturation of his 
blood with activity, which he did not have before. 

On redirect examination, the doctor opined t_hat claimant's 
condition had become "measurably worse" between his first and 
second evaluations and stated it was not possible to say whether 
claimant's conditon would continue to worsen. The doctor 
explained regarding the AMA Guidelines: 

The AMA guidelines deal primarily with people that 
have ventilatory or cardiac impairment, impairment 
of the heart or in their ability to breathe as it 
may relate to emphysema or pulmonary fibrosis. It 
does not have criteria geared to this particular 
type of impairment which we're calling pulmonary 
circulatory impairment, where we're using a diffusing 
capacity to measure that impairment and where we're 
using exercise physiology to measure that impairment. 
The AMA Guidelines do not cover this point. This 
patient is a very unusual case with a very unusual 
injury that is manifesting itself differently than 
the average pulmonary impairment . 

On recross-examination, the doctor clarified that claimant 
was seen in his lab on three occasions, including February 7, 
1982 but formal exercise testing was only carried out in June 
1981,and November 1982. On further redirect and recross-examinat l 
it was established that the doctor's testimony in his March 1982 
deposition included conclusions drawn following claimant's 
limited exercise testing in the laboratory 1n February 1982, but 
did not include conclusions arrived at as a result of data 
ascertained from the November 1982 tests. The doctor recited 
that his increased impairment rating resulted from the new data 
elicited in November 1982. Deposition e'xhibits 1, 2 and 3 were 
reviewed in the disposition of this c ase. 

Joint exhibit 2 is an April 30, 1984 medical report prepar ~d 
by D. P. Schleuter, M.O., head of the section of pulmonary 
medicine of the Medical Cvllege of Wisconsin. The doctor 
examined claimant April 12, 1984 and examined earlier test data 
and medical depositions in this case, including joint exhibit l 
in preparing his conclusions. The report is extensive and 
states in relevant part: 

Acc?rding to the recommendations of the American 
Thoracic society (6), working at his own pace, work 
output can be sustained for an eight hour period if 
one does not exceed 40\ of his attained vo2 maximum 
and foe shorter periods of time one can work 
effectively at about 50\ of achieved VOi maximum. 
The former, therefore, would be equivalent to an 
oxygen consumption of 0.805 L/min and the latter to 
1.01 L/min. Based on these values he should be 
able to do light work as indicated on the enclosed 
work capacity form. The ATS document also concludes 
that if a vo 2 maximum of 15 ml/Kg/ min cannot be 
reached the participant should be considered 
impaired for practically all types of labor. Mr. Siglin' s 
vo 2 maximum was 35.4 ml/Kg/min, considerably above 
this 1 evel. 

I have enclosed two tables which summarize the 
pulmonary function data that was available to me 
for review. Table I lists the results of spirometry, 
lung volumes, diffusing capacity and arterial blood 
gas studies. Screening spirometries performed at 
John Deere are also included. Since specific data 
1s not available from 2/17/82, I have compared our 
data to that of 6 / 9/81. There is no significant 
change in the FVC and a slight (16\) decrease in 
FEV 1 8. Lung volumes improved over this period of 
time: The diffusing capacity did not change 
significantly - 13 vs 13.9 on the 4 / 12 / 84 study. 
Since different predicted values are used 1n the 
laboratories, it is preferable to compare the 
actual values obtained rather than the\ [sic] 
predicted. 

Table II lists the results of the exercise studies. 
Since the data from the studies performed on 
2/17/82 and 4/14/ 82 is limited, I have not included 
them in the table. Rather than make comparisons 
between all of the various parameters, I will focus 
on those items which would demonstrate deterioration 
in his work capac1ty or that were emphasized in 
previous testimony. There was no significant 
change in the IJo/VT ratio although as pointed out 
earlier because of the COi error the v O/V T ratio is 
overestimated 1n our study. Oxygen consumption 

increased from 1600 ml/min on 6/9/81 and 1320 
ml/min on 11/16/82 to 2013 ml/min on 4/12/84. 
Although the (A-a)Do2 was 14 mmHG on 6/9/81 i t was 
39 mmHg on 2/17/82 and 38 mmHg on 11/16/82 but 
decreased to 30.6 mmHg on 4/12/84. Probably the 
most important parameter to note is the Work 
Capacity which was 63\ on 6/9/81, 52\ on 11/16/82 
and 71\ on his most recent study on 4/12/84- In 
conclusion, this data would support the fact that 
his work capacity had actually increased between 
6/9/81 and 4/12/84 and that his disability had not 
inc ceased. 

An attached interpretation of the April 12, 1984 test 
results states: 

Overall exercise capacity was fair, but patient- was 
1n a poor state of muscular conditioning due to 
lack of regular exercise. He was exhausted at the 
conclusion of the 10 minutes of exercise. 

An attached work activity sheet completed by or. Schlueter 
states claimant can perform medium work involving lifting 50 
pounds maximum with f , ?quent lifting or carrying of objects 
weighing up to 25 pounds; that claimant can stand/walk one to 
four hours; can sit or drive three to five hours; can use his 
hands for simple grasping, pushing and pulling, and fine manipulating; 
can use his feet for repetitive movement; can bend, squat, 
c limb; can perform overhead work occasionally; and can perform 
work at shoulder level with both hands. 

Joint exhibit 3 is certain medical expense statements 
relative to claimant. 

Joint exhibit 4 is a copy of the report of claimant's 
disciplinary action hearing of July 23, 1982. Joint exhibit 5 
is a copy of claimant's employee's record card dated July 23, 
1982 and carrying the notation norsc HRNG-3 DAYS." Joint exhibit 
6 is certain medical and company records relative to claimant's 
absence from work and termination by Deere in August 1982. 
Gener3lly, these establish that claimant was off work for 
medical reasons from August 24 through August 31, but neither 
contacted a doctor until August 26 nor the company until at 
least August 30, all qf which violated company policy and the 
provisions of the union contract. Joint exhibit 7 is the union 
grievance relative to claimant's termination filed in claimant's 
behalf and records of actions taken. These include a union 
withdrawal of the grievance dated March 17, 1983. Joint exhibit 
8 is an employment activity sheet recording claimant's release 
date as September 2, 1981 and noting his last day worked as 
Auaust 23, 1982. 

APPLICABLE LAW AND ANALYSIS 

The sole issue before us is whether claimant has established 
he is entitled to additional permanent partial disability 
benefits in this review-reopening proceeding. 

Section 86.14(2) provides: 

In a proceeding to reopen an award for payments or 
agreement for settlement as provided by section 86.13 
inquiry shall be into whether or not the condition ' 
of the employee warrants an end to, diminishment 
of, or increase of compensation so awarded or 
agreed upon. 

In a review-reopening proceeding in which the claimant is 
seeking additional compensation after a previous award of 
disability, he must show a change of condition since the previous 
award which would entitle him to an additional award. Stice 
v. Consolidated Ind . Coal Co., 228 Iowa 1031, 291 N.W. 452 
(1940). ~laimant has the burden of showing by a preponderance 
of the ev1dence his right to compensation in addition to that 
awarded by a prior adjudication. Deaver v. Armstrong Rubber co., 
170 N.W.2d 455 (Iowa 1969). Unless there 1s more than a mere 
scintilla of evidence of increased incapacity of the employee a 
mere di~fecence of opinion of experts as to the percentage of' 
d~sa~1lity arising from t~e .original injury would not justify a 
f1nd1ng of change of cond1t1on. Bousfield v. Sisters of Mercy, 
249 Iowa 64, 86 N.W.2d 109 (1957). 

. If claim~nt has an im9dirment to the body as a whole, an 
industr~al d~sability_has been su~tained. Industrial disability 
was defined in Dieder1ch v. Tri-City Railway Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: "It is therefore 
plain, that th7 leg~slature ~ntended the term 'disability' to 
~ean industrial disability or loss of earning capacity and not 
a mere 'functional disability' to be computed in the terms of 
percentages of the total physical and mental ability of a normal 
i'Dan • " 

In Parr v. Nash Finch Co., (Appeal decision, October 31 
1980) the Industrial Commissioner, after analyzing the deci~ions 
of Mcspadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980) and 
Blac~smith v. All-American, Inc., 290 N.W.2d 348 ( Iowa 1980 ) , 
stated: 

~though the court stated that they were looking 
for the reduction in earning capacity it is undeniable 
that it was the "loss of earnings" caused by the 
Job transfer for reasons related to the inJury that 46f 
~he court was _indic~tinj just1f1ed a finding of 
industrial d1sab1l1ty. Therefore, if a worker is 



placed in a position by his employer after a n 
injury to the body as a whole and because of the 
injury which results in an actual reduction in 
earning, it would a ppear this would justify an 
award of industrial disability. This would appear 
to be so even if the worker's "capacity" to earn 
has not been diminished. 

For example, a defendant employe r 's refusal to give any sort 
of work to a claimant after he suffers his affliction may 
justify an award of disability. Mcspadden v. Big Ben Coal Co., 
288 N.W.2d 181 (Iowa 1980). 

Similarly, a claimant ' s inability to find other suitable 
work after making bona fide ef forts to find such work ma y 
indicate that relief would be granted • .!.£· at 181. 

Claimant has not sustained his burden o f showing a change of 
condition since the previous award which,would entitle him to a n 
additional award. Claimant r elies on the medical evidence 
presented by Dr. Zavala and the testimony of his lay witnesses 
to establish his entitlement . The lay evidence pr esented 
appears cumulative of that presented at the original hear ing. 
It does not suggest a deterioration in claimant ' s condition so 
significant as to justify an additional award. 

Dr. Zavala in his March 1983 deposition assigned claimant a 
disability rating of 100 percent. This is substantially greater 
than that the doctor assigned when originally deposed in May 
1982. The doctor opined that testing in November 1982 indicated 
claimant 's conditon had deteriorated since original test ing at 
the University of Iowa in June 1981. Be also indicated that 
equipment available at the university in November 1982 pe r mitted 
more sophisticated testing than that available in June 1981. 
Cross-examination elicited that the 100 percent disability 
rating the doctor assigned is subjective only and does not 
relate to standards established in the medical profession or 
claiman t's inability to perform activity per se. Indeed, the 
doctor opined claimant could perform sedentary work involving 
limited walking even with his current pulmonary difficulties. 
Cross-examination also revealed that claimant's 39 percent 
diffusing capacity in November 1982 would result in a classification 
of severe impairment under Arrerican Thoracic society and American 
Medical Association guidelines where diffusing capacity of less 
than 40 percent is considered severe impairment . The lack of 
objective criteria to support Dr. Zavala's conclusions is 
troublin9. Also troublin9 is the fact that the doctor's depositon 
was taken in March 1983 and discusses test results obtained in 
November 1982. Even the March 1983 date represents a period of 
15 months from the time of hearing. Thus, the doctor's testimony 
is not enti rely enlightening as regards claimant's current 
~ondition. On the other hand, Dr. Schlueter evaluated claimant 
April 12, 1984 and prepared his report April 30, 198 4 . Be 
reports that claimant's a~tual diffusing capacity rather than 
the percentage did not change significantly from June 1981 to 
April 12, 1984 o~ly from 13 to 13.9. He notes no significant 
change in claimant's VDV2 ratio during that interim but notes 
that claimant's oxygen consumption increased during that time. 
He states c laimant's work capacity has changed from 63 percent 
in ~une 1981 to 52 percent in November 1982 to 71 percent on 
Apri~ 12, 1984. Be co~cludes that the foregoing data supports 
the inference that claimant's work capacity has increased 
between ~une 1981 and April 1984 and that claimant's disability 
has not increased. Dr. Schlueter appears to be an objective 
observer of claimant's symptomatology. His evaluation and 
report is more current than the last information concerning 
claimant's condition obtained from Dr. Zavala. For this reason, 
his conclusions are given greater weight. It cannot be said 
that claimant's medical condition has changed so significantly 
as to justify a greater benefit award. 

Because claimant ' s disability is industrial disability, 
other changes in claiman t 's circum~tances must be considered. 
Specifically, claimant is no longer working for Deere Component 
Works . Thus, we must consider whether the principles enunciated 
in the Blacksmith case apply her e. 

Claimant's position at bearing apparently was that his work 
release was unjustified. The evidence considered as a whole 
does not support this conclusion, however . Claimant was aware 
that company policy and his union contract required him to 
report a work absence and that an unexcused absence of three 
days would result in his termination. Be nonetheless did not 
report his absence and did not seek a doctor's excuse for his 
absence until six days had lapsed. Such blatant disregard of 
the company's policy and his own union contract on claimant's 
part counters any allegation of unfair refusal to give work on 
defendant's part. Thus, claimant has not proven he is entitled 
to an increased benefit award under the Blacksmith rationale. 

Claimant seeks payment of certain medical expenses evidenced 
in joint e xhibit 3. No showing that these are causally related 
to claimant's work inJury has been made. Therefore, these are 
disallowed. 

FINDINGS OF F4CT 

WHEREFORE, IT IS FOUND: 

Claimant sustained an injury to his lungs arising out of and 
in the course of his employment July 7, 1980 when he passed out 
1n a heat treat furnace and fell into quenching oil. 

Claimant's condition was evaluated June 9, 1981 and Novembee 

16, 1982 by Dr. Zavala and April 12, 1984 by Dr. Schlueter. 

No significant medical change in claimant's condition 
~ccurred between his evaluation in June 1981 and his evaluation 
1n Ape i l 1984. 

Claima nt ' s measured work capacity has actually increased 
during such time. 

Claimant's life activity restrictions have not increased 
significantly since the date o f last heaeing in June 1982. 

Claimant was te rminated by the employee i n August 1982 when 
claimant violated a t h r ee da y abse nce without excuse orovision 
of his union contr act. · 

Claimant's te r mi nat ion was not an employer refusal to 
provide any work follo wing a work injury. 

Claimant's disabili t y has not inceeased since the original 
award int.his matter . 

Cl aimant's medica l e xpenses evidenced in joint exhibit 3 are 
not related to his i njur y 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant has not established that he is entitled to additional 
permanent par tial disability benefits. 

Claimant has not es t ablished that he is entitled to payment 
of medi~al and pharmaceutical expenses evidenced in Joint 
exhioit 3. 

ORDER 

TBEREFORE, IT IS ORDERED: 

Claimant take nothing fur t her from these proceedings. 

Defendants pay costs of this proceeding. 

Signed and filed this ~day of November, 1984. 

COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GERALD L. SUNDALL , 

Claimant, 

vs. 

JOBN MORRELL, COMPANY, 

Employer , 
Self-Insured, 
Defendant. 

Pile No. 661542 

R E V I E W 

: R E O P E N I N G 

DECIS F ~ rt.ED 

oFr. 2 8934 
JQW& JNDUSTRIAL COMMISSIONER 

INTRODUCTION 

This is a pr oceeding in review-reopening brought by Gerald L. 
Sundall, c l aimant, against John Morrell, Company, a self-insured 
employee, for further benefits as the result of an injury on 
January 24, 1981. The matter was heard before the undersigned 
on May 31, 1984. The matter was initially considered fully 
submitted at the conclusion of the hearing; however, pursuant to 
a ruling filed August 8, 198 4 t he r ecord was reopened to receive 
the deposition of Edmund L. Markey, H.D. That ruling indicated 
that the record would remain open for a period of 30 days after 
the filing of the deposition of Dr. Harkey to allow defendant to 
submit rebuttal evidence if they so desired. More than 30 days 
has elapsed since the filing of the deposition and defendant has 
not indicated any desire to file rebuttal testimony. The matter 
is, therefore, considered fully submitted. 

The record consists of the testimony of claimant; claimant's 
exhibits 1 through 4; defendant's exhibit A; and, the aforementioned 
deposi tion of Edmund L. Harkey, M.O. 

ISSUES 

At the time of tbe pre-hearing and hearing on this matter 
the parties indicated that the issues to oe r esolved at this 
hearing are whether there is a causal relationship between the 
injury of January 24, 1981 and the disability upon which this 
claim 1s based and whether claimant is entitled to permanent 
partial disability benefits as the result of bis inJury. 
Pursuant to the memorandum of agreement previously filed in this462 
case, claimant's rate of compensation 1n the event of an award 
is$243.74. 
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EVIDENCE PRESENTED 

Claimant testified he is 30 years old, married and has two 
minor children ages six and four. He said he is a native of 
Estherville, Iowa, and graduated from high school there in 1972. 
As part of his high school curriculum, claimant took several 
industrial arts courses. He said that he was also active in 
football, wrestling and track. He has no post high school 
educational or vocational training. 

Claimant revealed that after high school he worked con~truction 
for about a year building grain bins. He said this Job required 
manual labor but not necessarily heavy labor. From there 
claimant went to work foe T. v . Iverson putting up cement 
elevators . Be was at this job for about a year, qu1tt1ng 1n 
1974. Following this position he went to Younglove Construction 
putting up silos which also was a JOb of about one year in 
length. Claimant testified that he then began working at a 
local night club known as the Filling Station as a comanager. 
His responsibilities as comanager included personnel, inventory 
acquisition and bartending. He was employed at the Filling 
Station for approximately two years when he began to work for 
Shyrock Painting Company spray painting houses and farm buildings. 
Claimant stated that he was then employed for the Rock Island 
Railroad for a couple of years as a brakeman until 1980 when the 
railroad went into bankruptcy . He said that in August 1980 he 
began his employment with the defendant . Prior to starting his 
employment with defendant he was required to take a physical 
examination which he passed successfully and was allowed to 
begin employment with no work restrictions. 

Claimant said he started at the beef packing plant on the 
loading dock where he would carry quarters of beef weighing 170 
to 250 pounds into semitrailers. He said he worked on the dock 
about three weeks and then was transferred to the fabricating 
department where he was deboning meat. In this position claimant 
worked with a knife and repeatedly lifted and threw beef weighing 
90 to 140 pounds onto tables. He described the job as heavy, 
vigorous work. Claimant recalled that on January 24, 1~81 h~ 
went to work at approximately 6:30 a.m. He was performing his 
regular work packing the meat into the boxes as it passed him on 
the conveyor belt, and as he was lifting some meat and putting 
it into the boxes, he began to experience severe neck and 
shoulder pain. He stated that he advised his foreman of this 
situation and the foreman sent him to the company nurse. The 
company nurse then referred the claimant to a chiropractor who 
performed manipulation on the neck, but this was not successful. 
The chiropractor the~ referred the claimant too. E. Wolters, 
•t. o., who examined t'1e cla1rnan t and had h1~ adMi t ced t<? the 
hospital and placed in cervical traction. Claimant said this 
began to help relieve the pain after two or three days. 

Claimant said he was released from the hospital around the 
first of February in 1981. He said ne was not abl~ to 1mm~diately 
return to work and was referred to a physical therapist for hot 
packs on his neck, ultrasound treatment and a home traction 
machine . He said that or. Wolters then referred him to or. Markey. 
Be was off work for about eight weeks and received regular 
workers' compensation checks. He said that or. Markey conducted 
an EMG test and prescribed medication which gave some temporary 
relief from the pain. Claimant said he was experiencing a 
severe burning sensation in his left shoulder. He continued on 
physical therapy and returned to work 1n the spring of 1981. 
Claimant advised that following his return to work he was placed 
under a light duty restriction, but the_defendant did_not 
provide light duty for him. For economic reasons claimant was 
laid off in April 1982. Claimant testified that since he was 
laid off by the defendant he has had sev~ral odd job~ painting 
houses and doing some remodeling work which he described as less 
than heavy work. Be advised that he continue~ t~ ha~e problems 
doing heavy lifting and experiences severe pain 1n his shoulder. 
Claimant continues to take medication prescribed by or . Markey 
and continues to experience the burning sensation in his shoulder. 

Claimant testified that he has seen a neurologist in Mankato, 
Minnesota and that he last saw the neurologist about two months , . 
prior to the hearing. There were no plans for him to return to 
see the doctor. Claimant advised that he could no longer do 
heavy lifting and did not believe he could perform the job at 
the defendant even if it was available. He stated that his 
recreational activities occasionally cause problems as well. 

On cross-examination, claimant admitted that he received a 
light duty return to work from the doctor on March 16, 1981. He 
also admitted that from May 26, 1981 to January 1983 he did not 
see any doctor for his neck or shoulder p~oblems. Furth~r he 
conceded that he worked his regular Job without restrictions for 
about a year until he was laid off in April 1982. 

Claimant further testified on cross-examination that he has 
been playing basketball and volleyball once a week and has been 
continuing to do so. He also revealed that he manages and plays 
on a softball team. Claimant stated that 1n 1975 he broke his 
collar bone and was required to wear a brace for a period of 
time. 

Claimant's exhibit 4 is a copy of the deposition of claimant 
taken in June 1983. tn that deposition claimant reveals that he 
worked from March 1981 until the first part of May or last part 
of April 1982. The deposition also reveals that claimant did 
not seek medical attention between March 1981 and January 1983. 
Claimant revealed in that deposition that during the summer of 
1983 he painted a few houses and was regularly involved in 
sports activities such as basketball, volleyball and softball. 
Claimant contended, however, that he has had continuous problems 
with his neck and shoulder on an intermittent basis since 
January of 1981. 

Claimant's exhibit 1 is a letter from Edmund L. Markey, M.D., 
to Or. Wolters concernin'T an e>:'lm1nat1 ,n conducted by Or. ~larkey 
or the claimant on February 17, 1981. Dr. Markey indic~tes that 
claimant's x-rays indicated a possible foraminal narrowing at 
levels three and four of the cervical spine. He also notes that 
there was some tenderness over vertebraes CS and C6. or. Markey 
diagnosed cervical strain without nerve root irr tation. H~ 
recommended that claimant obtain an EMG and return to see him 
following that test. Claimant's exhibit 2 1s an x-ray report 
from A. c. Rice, M. D., dated March 16, 1982. or. Rice indicated 
the following in his x-ray report: 

The current examination is compared with pre
vious exam of 1-30-81 . On that exam the cervical 
spine was straightened possibly secondary to 
paravetebral (sic) muscle spasm. On this examination 
the curvature is reversed. That is usually seen in 
individuals with persistent paravetebral (sic) 
musc'e spasm. Suggestion is no (sic) obtain 
radiographs inflexion and extension to determine 
the degree of limitation of motion, caused by spasm 
of paravetebral (sic) muscles. If this patient 
cannot extend or flex to any degree, or if flex1on 
and extension are extremely limited then one can 
conclude that reversal of the curvature of the 
cervical spine is secondary to paravetebral [sic) 
muscle spasm and ia not the consequence of position. 

Claimant's exhibit 3 are copies of the hospital records from 
claimant's hospital admission in January 1981. These records 
reflect claimant's course of treatment while admitted to the 
hospital. 

Defendant's exhibit A contains medical reports from a number 
of different doctors including or. Wolters, Dr. Markey and w. R. Kennedy, 
M.O. The report from Or. Kennedy is an electromyography report 
dated March 14, 1984. This report indicates that claimant 
suffers from a chronic neurogenic change in the muscles with~ 
left C6 nerve root innervation. or. Kennedy stated thac ii was 
indicated that there had been Wallerian degeneration of many 
axons in the C6 nerve root. or. Kennedy indicates that recovery 
has taken place by 1ntramuscular collateral reinnervation by the 
surviving axons . He stated that as a result he believed that 
claimant had normal strength except for supination that is very 
minimally weak. In a July 21, 1983 letter to claimant's attorney, 
or. Markey indicates that claimant was suffering from a C6 
radiculopathy secondary to impingement in the cervical region. 
Claimant was apparently having some shoulder problems; however, 
the doctor believed that there would be little likelihood that 
claimant would suffer a disability to his shoulder. He did 
indicate, however, that claimant may have continuing problems 
with the cervical area and that it may be necessary to arrive at 
a disability rating in the future. 

Edmund L. Markey, M.D., testified by way of deposition filed 
November 1, 1984. or. Markey testified that he is an orthopedic 
surgeon having obtained a medical degree at Wayne State University 
and concluding his training in orthopedic surgery at the University 
of Wisconsin. He is presently practicing in Mankato, Minneso ta , 
and has been so for the past four years . He stated that he is 
board certified. He further stated that the practice of orthopedic 
surgery concerns the care and treatment of diseases and injuries 
of the bones and Joints or of the skeletal system. 

or. Markey testified that he saw the claimant for the first 
time on February 17, 1981. He said that he had been referred to 
him by Dr. Wolters for an evaluation of an injury that he 
received on the job some four weeks earl1er . or. Markey took a 
history from the claimant which included complaints of back and 
left shoulder pain which claimant indicated began to appear over 
a period of time but was not related to any specific incident. 
He advised that he was told by claimant that his job involved 
repeated lifting of heavy pieces of meat on a conveyor belt . Dr. 
Markey revealed that at the time he saw claimant that claimant 
had been off work for about four weeks and had pain that extended 
from the base of the neck into the shoulders and pain radiating 
down his arm. Claimant was also suffering from some numbness in 
the left thumb and believed that he was somewhat weaker on the 
left side. There was some indication of limitation of motion in 
the head and neck. 

or. Markey said that he conducted an examination of the 
claimant and found some very slight limitation of motion of the 
neck and some tenderness over the cs, C6 area of the spine. 
Although the doctor felt that the neurological examination was 
within normal limits, e believed that an EMG study should be 
done. He revealed that there was an EMG study done at a later 
time which confirmed nerve root irritation at the CS, C6 level. 
or. Markey diagnosed a nerve root lesion which indicated a 
radiculopathy occurring in that area. re described radiculopathy 
as irritation, inflammation or damage to tne nerve r~ot as 1t 
exits the spinal cord. 

or. Markey examined the claimant again on March 10, 1981 at 
which time the claimant indicated that he was feeling somewhat 
better but still had some pain. Claimant indicated to the 
doctor that he believed he could return to work, that he was 
feeling stronger but still suffered from some weakness in the 
triceps and biceps of the left arm. Dr. Markey recommended that 
the claimant be treated with physical therapy and rest. 463 

Or. Markey advised that claimant was seen for a follow-up 



exam.nation on December 30, 1982 because of an exacerbation of 
the symptoms which had occurred two weeks prior to the examination. 
Claimant could not recall any particular event which pcec1p1tated 
the exacerbation of the pain. The doctor recollll!lended a repeat 
of the £HG study and prescribed steroidal, anti-inflaJ11matory 
med1cat1on and a muscle relaxant. He was seen again on January 
5, 1993 after an £HG study was conducted which confirmed chron1~ 
C6 radiculopathy. or. Harkey adJusted claimant's medlcat1on and 
instructed him on an exercise program. At that time claimant's 
pain was intermittent and would increase or decrease relative to 
the amount of act1v1ty he was p~cform1ng. 

Claimant was seen again on July 21, 1983 with continued 
complaints of pain in his neck and shoulder and a near constant 
burning pain on the posterior aspect of the left shoulder at the 
base of the neck. The doctor said that the claimant explained 
to him that he had been painting so~e houses over the past four 
weeks and th1s seemed to lncrease the pain and aggravate his 
condition. The clallllant's condition was somewhat relieved by 
physical therapy measures such as hot packs, rest, traction and 
medication. The doctor said he exa1111ned claimant and found his 
condition consistent with previous exa111inat1ons. Claimant was 
seen again on September 7, 1983 with considerable improvement in 
his symptoms. ClaiQant tol~ the doctor that he was better if he 
avoided heavy activities: however, during the sWM1er he had 
painted several houses and since fall had begun cutting wood 
which seemed to aggravate his neck and shoulder. The doctor 
inJected Cortisone into the upper shoulder area of the claimant. 
Follow-up 1n1ect1ons of Cortisone were done on October 17 and 
December 7, 1983. Claimant 1nd1cated to the doctor that these 
inJections seemed to help somewhat, but claimant still complained 
of intermittent pain particularly after shoveling snow foe 
several days. 

or. Harkey stated that based upon his exam1nat1on of the 
claimant on December 7, 1983 cla1~an• was suffering approximately 
five percent permanent partial 1mpa1r~Jnt to his cervical sp1~e. 
He stated that this would equate to approximately two and a half 
percent of the body as a whole. On the cc1t1cal question of 
whether or not claimant's cond1t1on was causally related to the 
injury of January 1981, the doctor responded "who knows.• or. 
Markey indicated that the work 1n1ucy certainly could have 
caused the problems cla1.111ant was suffering from, but indicated 
that there could have been a nUJ11ber of other things which could 
have caused the problem such as daily living, a hard sneeze or 
cough or a wrong move. He stated that most of the time it was 
not possible to determine the cause of the problem. or. Harkey 
did state that he had no reason to believe that claimant was not 
being honest with h1m 1n descr1b1ng the circumstances of his 
inJury. 

APPLICABLE LAW 

The claimant has the burden of proving by a preponderance o: 
the evidence that the injury of January 24, 1981 is causally 
related to the disability on which he now bases his claim. 
Bodish v. Fischec, Inc., 257 Iowa 516, 133 N.W.2d 867 (19651. 
Lindahl v . L. O. Boils, 236 Iowa 296, 18 N.W.2d 607 (1945). A 
poss161lity is 1nsu 1c1ent: a probab1l1ty 1s necessary. 
suet v. John Deere Waterloo Tractor Works, 247 towa 691, 73 N.W.2d 
732 (l9SS). The question of causal connect1on 1s essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expect medical evidence must be considered with all 
other evidence introduced -bearing on the causal ~onnection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need notlie 
couched 1n definite, positive or unequivocal language. Sondag v. 
Perris Hardware, 220 N.W.2d 903 (Iowa 1974). However, the 

O.gree of 1n~ust:1al disab1l1ty can 1n fact be •uch different 
than the degree of 1mpa1rment because 1n the first instance 
refecence 1s to ~os~ of earning capacity and 1n •he .at•c to 
:natom1cal or functional abnormality or loss. Although loss of 
.unction is to be~ ns1dcred and disab1l1ty can rarely be found 
without lt, 1t 1s not so that an 1ndustr1al d1sab1lity 1s 
proportionally related to a deqcee of impairment of bodily 
function. 

Factors considered 1n determ1n1ng 1ndustr1al d1sab1l1ty 
include the employee's medical condition prior to the 1n1ury, 
after the 1nJucy, and present cond1t1on; the situs of tne 
1nJucy, its sevecity and the length of healing peciod: the work 
expec1ence of the employee prior to the inJucy, after the 1n1ury 
and potential for rehabilitation; the employee's qual1t1cations 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the 1nJucy and 1nabil1ty 
because of the inJury to engage in employment for which the 
employee 1s fitted. LOSS of earnings cacsed by a )Ob transfer 
for reasons related to the inJury is also relevant. These ace 
matters which the finder of fact considers collectively 1n 
arriving at the determination of the degree of 1ndustr1al 
disability. 

There are no weighting guidelines that ace indicated for 
e~ch of the factors to be considered. There are no guidelines 
which give, foe example, aQe a weighted value of ten percent of 
total, education a value~ - fifteen percent of total, mot1vat1on 

five percent; wor~ experience - thirty percent, etc. Neither 
1s a rating of functional 1mpa1r~ent entitled to whatever the 
degcee ot impairment that is found to be conclusive that it 
directly corcelates to that degree of industrial d1sab1l1ty to 
the body as a whole. In other words, there ace no formulae 
which can be applied and then added up to determine t~e degree 
of industrial disab1l1ty. It therefore ~ecomes necessary for 
the deputy or co~~1ss1onec to draw upon prior experience, 
general and specialized knowledge to ~ake tne finding with 
regard to degree of 1ndustr1al disability. See Birmingham v. 
Firestone Tire, Rubber Com an, II Iowa Industrial Comm1ss1onec 
Report ( 98 >: Enstrom v. Iowa Public services Comoany, II 
Iowa Industrial Comm1ss1oner Report 1~2 (1981): Webb v. Love1oy 
Construction co., II Iowa Industrial Commissioner Report 430 
( 198ll. 

ANALYSIS 

The record firmly establishes that claimant has an 111paic~~nt 
to the cervical spine. This has been shown through neurological 
tests. The last neurological test indicates that clJ.mant's 
condition 1s somewhat improved because of the natural rebu1ld1ng 
"ro e<s of hi body. It is ·lear, howevec, thot he •s uff,.c 
some permanent impairment which was assessed by or. Harkey at 
two and a half percent of the body as a whole. Cla1111,~t'a 
testimony conticms the results of the neurological tests . 

The expects do not go beyond a poss1b1l1ty wben 1t comes to 
the question of whether or not clai.Jnant's impa1C111ent is causally 
connected to the January 1981 work 1nJury. There are several 
matters in the record which would support the conclusion that 
there 1s no causal relationship. Foe instance, from Harch 1981 
to December 1982 claimant sought no medical attention. In 
addition, a review of the gedical evidence suggests that claimant 
was most affected by the problem in the cervical spine following 
strenuous activities such as pa1nt1ng houses or shoveling snow. 
In many cases these factors alone would defeat claimant's 
contention that a causal cel,t1o~sh1p exists. 

expert opinion may be accepted or rejected, in whole or 1n part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion 1s for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other sure ,unding circumstances. Bod1sh, 257 towa 516, 133 N.W. 
867. see also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

In the instant ca e, however, the record shows that clai.Jriant 
suffered neurological 1.mpaicment immediately following the 
January 1981 work injury. Further, the claimant's testimony is 
that he did not suffer any problems with his neck or shoulder 
prior to January 1981 . Claimant is entitled to credibility. 
Sis disclosure that he has been able to paint houses, shovel 
snow, play softball, basketball and volleyball since his injury 
is almost brutally honest. It would seem that a person vho so 
fully shares with his doctors and this deputy the wide variety 
of strenuous activities he has been able to do since his 1n1ury 
,rould not conceal or misr~orcsPnt the facts of how that 1nJury 
occurred. Thus, the testimony of or. Harkey, coupled with that 
of claimant creates a greater likelihood that there 11 a causal 
relationship between the injury and the d1sabil1ty. 

Expert evidence indicating a possibility coupled with other 
testimony, nonexpert 1n nature, that clallllant was not afflicted 
with a particular condition prior to the 1nJury 1~ suff1c1ent 
proof upon which to base an award. Mcclenahan v. Oes Moines 
Transit co., 257 Iowa 293, 300, 132 N.W.2d 471 (1965). 

If claimant has an impairment to the body as a whole, an 
industrial d1sab1lity has been sustained. Industrial d1sab1l1ty 
was defined 1n Diederich v. Tri-City Ra1lwa¥ Co., 219 Iowa 587, 
593, 258 N.W. 899, 902 (1935) as follows: It ls therefore 
plain that the legislature intended the term 'd1sabil1ty' to 
mean 'industrial disability' or loss of earning capacity and not 
a mere 'functional d1sab1l1ty' to oe computed 1n the teems of 
percentages of the total physical and mental ab1l1ty of a normal 
man.• 

Functional disability 1s an element to be considered 1n 
determining industrial disab1l1ty ~h1ch 1s the reduction of 
earning capacity, but consideration must also be given to the 
injured employee's age, education, qual1ficat1ons, experience 
and inability to engage 1n employnient foe which he is fitted. 
Olson v. Goodyear service Stores, 255 Iowa 1112, 125 N.~.2d 251 
(l963). Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 
(1961). 

A f1nd1ng of impairment to the body as a whole found by a 
medical evaluator docs not equate to 1ndustr1al d1&ab1lity. 
This 1s so as 1mpa1cment and disability ace not identical terms. 

The record shows that no specific limitations have been 
imposed upon claimant by his doctors. or. Harkey indicated 
claimant would have few problems it he acted judiciously while 
using his back. Not only have the doctors not 1111posed_l1C11ts, 
but clailllant himself has ~aintained a vigorous and active life. 
It would appear he suffers little 1n hl& daily act1v1t1es save 
intermittent pain when he overexerts . 

Claimant has a high school education and although he has 
been primarily e~ployed at )Obs requ1c1ng only physical labor, 
he docs have some managerial experience. It would appear the 
only thing claimant should really avoid 1s repetitious, heavy 

l ift1ng. 
Claimant's recovery time was short even though he has been 

bothered off and on with his neck and shoulder foe three years. 
His age 1s such that he has pple time to obtain skilled training 
or education in a vocation in which he could avoid heavy lift1ng. JLJ 
He 1s obviously well motivated since he returned to work as soon '"1'1 
as was possible and has continued to support himself and his 
family with odd )Obs as they were available. Claimant's present 

I 
I 
I 

C 

t 
t 

F 

C 

I 



condition appears stable and he appears intellectually and 
emotionally able to continue in the work force. Based upon the 
above, claimant has established an industrial disability o f four 
percent. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1 . On January 24, 1981 claiman t received an injury arising 
out o f and in the course of h is employment. 

2 . As a result of his injury, c laimant was off work from 
January 21 , 1981 to March 16, 1981. 

3. Claimant's injury c aused CS, C6 radiculopathy. 

4. As a result of the CS , C6 rad iculopathy, cl aiman t has a 
minimal degree of permanent partial disability. 

5. Since his injury claimant has been able to engage in a 
variety of strenuous activities. 

6. Claimant is c redible and highly motivated . 

7. Claimant continues t o suffer some pain and a burning 
sensation in his left shoulder particularly after strenuous 
activ ity . 

8. Claimant's disability is not readily apparent. 

9. Clalmant is 30 years old and a high school graduate. 

10. Claimant has no specific limitations on his activities. 

11 . Cla imant's rate of compeRsation is $243.74. 

12. Claimant has been paid all healing per iod benefits due 
him. 

13. Claimant has an industrlal disability of four percent 
of the body as a whole . 

CONCLUSIONS OF LAW 

THEREFORE, IT IS CONCLUDED: 

Claimant has proven by a preponderance of the evidence that 
there is a causal relationship between his work injury and the 
disability upon which this claim is based. 

Claimant has proven by a preponde rance of the ev idence that 
as a result of his injury he has suffered a four ( 4 ) percent 
industrial disablity. 

ORDER 

IT IS TBBRBPORB ORDERED that defendant pay unto c laimant 
c0111pensation for twenty (20 ) weeks at the rate of two hundred 
forty-three and 74/100 dollars ($2 43.74 ) commencing March 16, 
1981. All accrued payments shall be paid in a lUlllp sum. 
Interest shall accrue from the date of this decision . 

Costs are taxed to the defendant except for the costs of the 
deposition of Edmund L. Makrey, M.D., which is assessed to the 
claimant. 

Defendant shall file a final report within thirty (30) days 
of the date of this decision. 

,:/~~ 
Signed and filed this &'L- day of December , 1984. 

~E<Llr:-
DEPUTY INDUSTRIAL COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

GIUIY TEEL, 

Claimant, 

vs. 

HAROLD R. McCORD, 
F I L E I 

Employer, 

and 

File No. 411444 

A P P E A L 

D E C I S I O N 

NOV 201984 

IOWA IIOOSTRW. aJ.IM!ISSIOH 

FARM BUREAU MUTUAL 
INSURANCE COMPANY, 

Insurance Carrier, 
Defendants . 

Claimant appeals from a proposed declaratory ruling in which 
it was determined that benefits on the a ward of permanent 
partial disabi lity would commence as payments became due af t er 
the last period of healing on Februa ry 14, 1981 and interest 
would commence on accrued benefits from the dat e of the award 
and on future benefit· as they became due. The rate of interest 
was also in issue but is not contested in this appeal. 

Claimant received serious burns in February 1974 wh ich 
disabled him initially for a period of three months . Thereafter 
he returned to work for over a year when he again received some 
surgery for his condition as a result of the burns. In 1976 he 
consulted James O. Stallings, M.D. , who recon1mended a course of 
treatment consisting of five surgeries over a two year per i od. 
These were not commenced unti l 1978. The last operation was 
performed in 1980 and the claimant returned to work after this 
operation February 14, 1981. Between each of the operations 
claimant returned to work. The series of operations we re all 
designed to improve the claimant's condition and lessen his 
disability. 

Even subsequent to the final operation further surgical 
procedure was recommended by Dr. Stallings. This recommendation 
was disputed by other medical opinion and apparently ruled out 
by the claimant. 

APPLICABLE LAW AND ANALYSIS 

rn add ition to the applicable law set out in the proposed 
declaratory ruling the case of Armstrong Tire & Rubber co. v. 
Kubli, 312 N.W . 2d 60 (Iowa App. 1981) has relevance . 

By the very meaning of the phrase, a person with a 
•permanent disability" can never return to the same 
phys i cal condition he or she had prior to the 
injury. Thus, we believe that •re~uperation" as 
used in this statute refers to that condition in 
which healing is complete and that extent of the 
disability can be determined . (citation omitted) 
The healing period may be characterized as that 
period during which there is reasonable expectation 
of improvement of the disabling condition, and ends 
when maximum medical improvement is reached. 
(citation omitted) That is, it is the period "from 
the time of injury until the employee is as far 
restored as the permanent character of his injury 
will permit. • (citations omitted) Thus, the 
healing period generally terminates "at the time 
the attending physician determines that the employee 
has recovered as far as possible f rom the effects 
of the injury. Armstrong Tie & Rubber Co., 312 N.W.2d 
60, 65. 

While it is true claimant went back to work for his employer 
at intervals between his surgeries it was with the knowledge 
that further medical ca re was contemplated which would improve 
his condition. To apportion permanent partial disability to 
each of those periods between surgeries when work was being 
performed, when the permanent partial disability could not be 
established until after the series of surgeries, would be an 
untenable result in this case. 

For these reasons and those set out in the applicable law 
and analysis section o t the proposed declaratory ruling the 
necision of the deputy is affirmed. 

FINDINGS OF FACT 

1. On September 30, 1982 a review-reopening decision was 
filed in this matter wherein claimant was awarded 150 weeks of 
compensation at the rate of $84.00. 

2. Prior to the entry of the award the defendants have 
admitted compensability of the claim and paid compensation for 
all the time claimant was off work as a result of the inJury. 

3. The review-reopening decision did not contemplate the 
accural of interest prior to the date of the decision. 

4. The review-reopening decision was filed after the 465 
effective date of the amendment to section 535.3, The Code, 
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which raised the interest rate o n judgment s t o 10 per cent . 

5 . Under the review-reopen i ng d i 
1982 

ec sion o f September 30 
, compensation was to coffllllence F b , e r uary 14, 1981. 

6 . Defendants paid the award on Marc h 39, 1983. 

CONCLUSIONS OF LAW 

The rate of int annum. erest on acc rued payments is ten perc ent per 

Interest began to accure on September 30 , 1982. 

Signed and filed this :7 /1 ~C/ day of November, 1984 . 
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,r t1.,, t •''j,p•1ct 1v"' p ,rt 1 s ,,,_ th"Y , ,., 1t•• , u th" 1ntr-(t.?~t ohl t•J,-t t ,on 
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,1,,1, 11n11w I without oc.11 hrH 1111 ,111 th•• rc,·ord m.1y t,r, dc<"ml!d Lo 
·,,11 .i'lt n( al I 1nform1t1on c,int ,i11,cl 111 I h•• lntluntr 1,11 c-ommu;-
31,uwr' :, f 1 le. Th•' m;itt<'r w, onr.i,ll'rcd tut ly subu,itt"d upu11 
I h•· r ii 1n9 ot clJ u,nnt • s ,,..ply ur 1n(. 

l'l11 1 r , 1r<" tw<) \«;SU,..~ to bi, 
, , 1 n , r In l "r,. •; t to br ,pr 1 1 ,., I 
1nt,1t"',t b1 1 ')ln to .')CCt'Uf'I. 

I f"';q l VPd: ( \) wh,il 
ltl thP J,,, 1tri: ,nd, 
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( 1) whcll thl"-: 

·rh• 1 1ndu~tr,.,l ..:omm1r;'1inn 1 r':-; r,1,, shuw!i Lhal .. :11,m.11,t, C.1 1 1 
1;,, \, r11rr•\V'.:d ,n inJnry ,1, i ttll<-J out nC c..ln,1 1n th•• '"'tnlc scot h1"1 

'l1J'loyo1c-11t pn Ff'h1111ry 4, 197 1. I\<;,, rc-:iult of tht', 1nj11ry, 
,.;l,11111;:int rc-c,,1ve,l C, t..,L , A<1°uncl .itd thirtl cl<'IJtc•• hucnr,. Cl!twN:n 
111-t d;1t<' of injury .:in•I Fchru.i1y J l , l•llll cl.11m;1nt w1•, oft work 
r.,, nu,ncrow; pPr 1ocl!l c,f tlm<• ,1r. a re•, II t nf his 1nJury. l~lwn he 
w1:; not off woe k l),:,cau5<' of th, 1n 1111 y 111• w,s <>n•ployl!J on ,1 

full-ttm" h,1116. Cl.11m,Hll w,r. p,,1d ·onp,..nn1t1on for 111n ti,n•' 

"I I .. o l k • 

Claimant fil~d a petition foe cev1ew-reopening on Aay 12, 
197". For a varie:y of reasons n,: rel.v1nt he r e, a decision on 
cll1mant's :ase *ls not rendered Jnt1l s~ptemoer 30, 1?82. As a 
cesu~t of that de=1s1on, c l a1man::. *as foJnd to be 30 ?~rcent 
1ndustc1ally disabled 3nd d~fenaar.ts .ece ordered to pay 150 
*ee ~s of compensation at tne rat~ of ;o4.0C . The order prov ided 
tin':. "I 1: n:erest is to 1c.;cue pur:;uant o;o 1ec t1 on 85 . 30, Code o f 
:uwa.• On March ~9, 1~83 defend3n::.s ?al~ the princ1oal amount 

t th-, 3ward, -=12,6JO. O~f,ndan;;:; "13/u no::. 'fet pa~d· any -accrued 
?."'!:·C~$~. 

Se=:ion 85.30, The Code, 1113 provid!s: 

Compensat1on payments sha l l be r.iade each .,eek 
beg1nn1ng on the eleventh day after the inJury, and 
each .,ee ~ there after during the period for wh i cn 
.;ompensa t 1on i s payabl e, and 1: not paid w~en due, 
the r e shall be Jdded to the #ee kly =ompensation 
payr.ients , in t erest at t he rat! provided 1n sec t ion 
535.3 foe court Judgments and decr ees. 

Section 535.3, The Code, ?rov1des: 

!nr.~r?s~ shall be allow~d ~n all monev due on 
Judgments and decrees of court:; at th~ rate ot t en 
percQnt per y•lr, unless a diff!rent rate is fixed 
by the contract ,n which t e Judgment or de:ree ts 
rendered, 1n *n1ch case t~e jJdgmPnt or decree 
sh1ll jr3w interest at the rate e<pressea ir. t~e 
;ontract, not exceeding tne max 1mJ~ apfl ~cable rate 
?er~1c::.ed by t~e provisio,5 oe section 535.2, whi.;h 
r1~~ r.~~t b~ ex?c~ssc1 1~ ~ne JuJ:--~~ or dee~?~. 
rh~ .nter~sc ;nJ:! 3C~c~e froT tn~ Jat? of:~~ 
:o~~enceTent oc :~e act~on. 

Se.;tio:1 535. 3, Th"'. Co:e, 1s ~e:rospe.:t1•;e ir. :haracter, thus 
1:1teee•t ,n JJdgment1 shc1ll be at lJ pee:ent even cJr actions 
filed before :he effec:ive date ot the amen~ments. Janda v. Iowa 
:n~~s;;r1al Hydraul 1:s, Inc., 326 ~-~-~d 339 (Iowa 19d-). 

~•fendants ma~e nu~crous and J~ll reJsoned sria~encs JS to 
why section 535.l, rne Code, 3hould no: be applie~ ret:oac t ively 
1n a wor<ers' comoensat1on :a3e, ~nfortunately for :h-~, tne 
,r1ument,; ~nev SPt forth #era re:ec::.ed 1;1 tne Janda :iecis1on and 
,re not ~01ng to oe 3dopted h?ce. fJrtner, defenoants' efforts 
to n1st.nguish Jlnda frcm •he 1ssJes .n this case are unpersuasive. 
rh~refore, 1t must be conclJded thlt tne rat e of interes t 1s 10 
~.>rcent pursuant to s<?.:t1.,ns J5. 30 :1nd 5J5. 3, rhe Code. 

o. Tl" ,cct .31 of :"lti?rest. 

_, :1.:h p-lrty !'~Jes .::1se" ·,hicn woJ:d su~port their ;,os1t1ons . 
::aim~nt c1cea .arm~tJ E!evat?r Co., Kinq~:av v. Manning, 296 ~.W.2d 
,, ~ •?w3 1973) wn1le d!t!nd~n:s r•l: upon s,ust1eld v. Sisters of 
4e:c~, 249 Jowl 64 , 86 N.~.2o 1J9 !1~!7). In f1cmers El evator 
:h~ couct held ~hl: under 5ection SS.JO, The Code, interest 
oegan to lccrue from the d~te t:'le c~m?ensation became due, #h1ch 
~n th1t c1se was "h 4 Pleventh dat after tr.e inJ~ry. ~he court 
•ou~d t~at the l qislot1on intended tne intecest ~rov1sion to 
1·: dS a ~enaltl and ~:,courage employera to pay compen$atton in 
~ •1nely mannar. In 3ouaf1eld, how?1er, the court neld that 
_,m~~nsJt1on did not be.;ome jue until 3 d~term1nat1on of add1t1onal 
lt3b1l 1ty nad been made. These cases are not irreconcilable and 
:here a:c s ubstant i ve d1st1nctiJn3 which nes t be made. 

The Farmwrs Elevator case "'l5 a ?roceedtng 1n arb1tr1t1on. 
rne 3rb1tration proc~eJing ~stlbliJh!r:I aefindancs' liability, 
~~t did not crelte tne l1ab1ltty. The liability was created l l 
j~ys ifter the 1nJury a~d compen5ltion payments became "due• at 
;hat •1~e._ In Bou~f1~ld th~ mattJr w~5 one ,f review-reopening . 
• ~ that c3~e the li3::>1l1cy for add i tional payments was c r eated 
,y the decision. rhe instant case, howe~e r , must not only be 
!eterm1ned on t his dis t inction but on t he overall intent t o 
ncourage prompt payment ?f compens3bl~ :lJ1ms for dlscuss1on . 

3ee ~!_~n v. Gre.;-.t Plc11ns Ba-:i ':or::>., 'lo!. Ir I 10.,a Industr ial 
•:~mm1ss.oner Reports, lJ1 (19i3). 

In tne instant ~ase, the employer did Jc~nowledge the 
:o~pen,ao1li t y of th" claim 1nd pa id co"'pensJc1on . The emplO/i!C 
~on•1nued to ?~Y compensc1 ti ::>n over the pendency ,f this ac:ion 
.,hencver cla1mant w15 off wor k. A review ot t:le file indicates 
tn~t th~ long d~lat between the filing ot the pe t it i on and date 
,f jecis1on was 1n significant pact attributable to claimant. 
ln~,r thPSa f,cts the scener10 more closelv •its *1th1n :h• 
'.2..!..:f1,1i Ju1del1n~,. tnrin Fac::iecs .. 1,.,1:itOl: fhc:Jfore, 1ntec~s: 
'.:''!Jes from the dat'? o: entry of the re·:i ~~·-reopening -:lec1sion. 

it JnoulJ ,lso be noted thc1t Deputy Bauer's 1ec1aion orders 
ha: 1nt~r~st "1s to !~~rue." :t is f31r to ass~me :hat 1f he 
~1 1nt~ndPd that 1nt~rcst sh?uld 1.;crJe ~tf-'r~ ~epte~ber 3~, 
~J1 :,~ .,ould ha,e JS~d the 01s: tense 1nstP,u Jt the ::>resent 

· ·"IS~. :::learly, t~ ?' 1,i1n'li Jecis1on pro· ide-:l cnl1 tiut 
n· eJst •oulJ 3c::L11e from thP 1a · e JC che decision. 

rne ceview-eeopen1ng dec1s1on does not ~tace ~r fi:,d wh~n 
:o~ Jnsa:1on 1s to corme:1c~, out it ·•111 oe 3S3umed that tt was 
:, ·ornTience follo.,ing :la1~ant's l~~~ hc1tin,i per!Jd "':l1ch ended 
~brJary 13 , 1981. ::ompen:::at1,,n tn-'n 13 ;:av.~le from ~ebruary 

!4, 1981 fo~ 150 ne'<-; nt:1 i~~e!':H .• ,c;~:.:i.;i or: weeKly pay'll"nts466 
:emn.nc1n1 Scptemof!r 30, l9o'.!. \ccor::1:1:11, 32 5 ; *en,:; ha.:! 
,c.;rund ~t i:ne tlm"' .:,E ~h:a 'leCLSlt'-- "''·i ·r. i~'.'>U'lt.:: o $1, 74;_qd. 
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Defendants are liable for interest at 10 percent on that amount 
from October 1, 1982 to March 29, 1983, a period of 180 days. 
Accrued interest is therefore $135.S2 (calculated 180/365 X 10% 
x $2,747.98). Using the 10 percent interest table in the 1982 
Iowa Workers' Compensation Laws publication at page 1S4, claimant 
is entitled to $S2.50 interest on the payments which accrued 
between the date of the decision and March 29, 1983. Therefore, 
claimant is entitled to interest 1n the amount of $188.02. 

FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1 . On September 30, 1982 a review-reopening decision was 
filed in this matter wherein claimant was awarded 1S0 weeks of 
compensation at the rate of $84.00. 

2. Prior to the entry of the award the defendants had 
admitted compensability of the claim and paid compensation (or 
all the time claimant was off work as a result of the injury. 

3 . The decision of Deputy Bauer did not contemplate the 
accrual of interest prior to the date of the decision. 

4. The decision of Deputy Bauer was filed after the effective 
date of the amendment to section 53S.3, The Code, which raised 
the interest rate on judgments to 10 percent. 

S. Under the review-reopening dPcis1on of September 30, 
1982, compensation was to commence February 14, 1981. 

6. Defendants paid the award on March 29, 1983. 

CONCLUSIONS OF LAW 

WHEREFORE, IT IS CONCLUDED: 

The rate of interest on accruPd payments is ten (10) percent 
per annum. 

Interest began to accrue on September 30, 1982. 

ORDER 

IT IS THEREFORE ORDERED that defendants shall pay unto 
claimant one hundred eighty-eight and 02/100 dollars ($188.02) 
as interest on accrued compensation payments in conformity with 
the review-reopening decision filed September 30, 1982. 

Signed and filed this /(; •!:J. day of July, 1984. 

,--._\ t:-!-_~ ,_-i j - [:__£,_~ C: 
~JEN E. ORT 
OP.PIJTY l ~mllS'l'IH/\T. ,or11-11 <:;<:;T()Ml"P 

~EFOkE rhE IO~A lNDUSTHIAL COMMISSiONER 

ROBERT VAN BLAIR, JR., 

Claimant, 

vs. File Nos. 708833/7082lti 
710004 

008BS HOUSES, INC., 
APPEAL 

0 E C S I O N 
ano 

LIBERTY MUTUAL INSURANCE 
COMPANY, 

F. l L: E- D 
Gi:C 3 1 1984 

Insurance Carrier, 
Detendants. 'i{jV/A l!IGiJSTRJ,'11. ®.!'.'.~1;"$~~£1t 

STATKM~NT OF THE CASE 

Claimant appeals from two proposed arbitration decisions 
wherein claimant was denied disability benefits. Claimant 
appeals trom a third proposed arbitration decision wherein 
claimant was awaroed temporary total d1saoility benetits. 
Claimant was also awacoed certain medical expenses. 

The record on appeal consists of the hearing tcanscc1~t; 
claimant's exhibits l through 33; detandants' exhioits A tnroush 
O; and the briets and filings o t all parties on appeal. 

ISSU~S 

Claimant states the issues on appeal ace: 

1. It was error foe the deputy industrial 
comm1ss1oner to ignore competent medica l evidence 
concerning permanent restrict1on3 on Bob Van Blair 
ano to conclude that the claimant naa not sustaineo 
any permanent partial 1mpa1c.ment. 

2. It was error for the deputy 1noustcial 
commissioner to tail to award rnilea~e expense wnen 
saio issue was suppocteo by the eviaence. 

J. An award of industrial d13ability 1n this 
c ase should also reelect th~ tact that tne e~picycr 
terminated claimant because ot his work-celateo 
inJuries. 

4. It was error tac the oeputy comm1ss1aner to 
conclude that only tne July 12, 19~2, inJucy was _ 
compensable. 

s. It was error for the deputy commissioner to 
conclude that signit1cant employ,nee-employer ls1c) 
problems ex1sted prior to the inJuc1es sustained oy 
tne claimant. 

6. As stateo, tne aeputy industrial comm1ss1onec's 
ooservat1ons about the aemeanoc ot Frank Meaae 
1s1cJ ace irrelevant. 

7 . It was error for the deputy 1ndustc1al 
comm1ss1oner to concluoe that claimant failed to 
show physical impairment because ot work-related 
inJur1es. 

8. It was error foe the deputy inJustr1al 
commissioner to 1nco~pletely recite portions of 
medical exam1nat1ons conoucteo tor the claimant. 

REVI~W OF THE EVID~NCE 

Claimant was JS years old at the time of heaciny. He 1s 
single and has no cnilacen. Claimant is a high school 9raauate. 
Claimant entered Nortn Iowa Area Community Co11eye but left 
before receiving any acaoemic cceaits. He later att endeo 
Kirkwood Community College; has taken correspondence courses at 
the University of Iowa and has attended the Culinary Institute 
of AJnerica 1n Hyde Park, New York. (Transcript, pages 46-49) 

As an adult male, claunant 11:as naa a wide range or )Oos. He 
nas been a construction worker, cook, ma1cre d' and salesperson. 
1Tr. , pp. S4-Sc1) 

Cla imant was htcea by oefendant employer on Septembe~ 1, 
1981 as an assistant manager. Defendant employer 1s a restaurant 
in the Des Moines airport terminal. Cla1mant described his Joo 
responsibilities as tallows: 

A. That I had incluoed supervising basically the 
morning snitt. There was anu ther assistant manager 
and another supervisor that more or less handled 
the afternoon shift. My responsibilities included 
opening up 1n the morniny. I was on the Job at 
five o'clock every morning. we openea up the 
restaurant for service at six o'clock. 

,y responsibilities included opening up. Tnere 
was a heao waitress by the name ot Sandy Fuller and 
she also had keys to open up and many times she 
would be there at a quart~, to five, ten to t1ve 
and sometimes she would beat me there but 1t wasn't 
necessary for her to oe tnere. I would open up. r 
woulo normally turn the lights on, go into the back 
k1tcnen, unlock tne door, unlock the back door 
because we always locked 1t at night, turn the 
3cill on, turn the deep fryers on, turn the heat 
l1ghts on, get that stuft on to 9et it warmed. 

Then I would go up to the secono floor of tn~ 
Dobbs Houses main office and get the guest checks 
tor the waitresses. I would record them on a guest 
check log book. 1,e woula write down who we 1ssueo 
all the guest checks books to and whatnot ano then 
we would fill out the1c sheet saying who we issued 
the beginn1ng and tne ena1ng guest checks to. 

l would try to make sure that all keys were 
there. There were many times employees could not 
be there. In the event employees d1d not show up 
at five o ' clock -- at six o'clock 1n the morning 
it's hard to get other employees and many times i 
would have to assume the1r cesponsibil1t1es on top 
ot my other responsibil1t1es. 

Q. what type of employee cespons1bilities would 
you perform aur1ny a workday? 

A. I would cook 1n the kitchen. It was my responsi
bility to give the cooks a half hour break, give 
toe cash1er a half hour break, rotate -- this 1s 
working with a tull shitt. There were some days 
when it was a zoo in there. Celayed tlights during 
the snowy weather people coulon't get to work, 
there were many times when I would have to wait 
tables, cashier and cook. 

ne have glas3 racks and these glass racks the 
waitresses will fill approximately, oh, I oon't 
know what it is, 30, 40 gla3ses 1n a rack ano tney 
would fill tnem with ice and til1 them Wlth water 
and Lt was my cesponsib11itt -- not my cespons1-
b1lity but they would as~ my help and I would carry 
these ar,a set them at their 1ndiv1oual stations. 

My responsibil1t1es then would change occasionally. 
Frank Mead woulo nave me ao a guest cneck audit. I 
01d this toe a couple months in the morning. I 
would sometimes help the cooks on tne second floor 
kltchen. 
(Tr., pp. 14-16) 467 



On October 27, l9ijl, ~1aimdnt was invol~ea in 1 work-relateo 
1nc1dent. Claimant recalls tne event: 

Q. What happened next? 

A. lt was a chilly day outside 3110 ratr,cr r.nan 
walx the distance our.s1oe bac~ in, l tigur_d I 
woula Just:. t:.ake the elevator back up to the tn1~~ 
tloor. well, l openeo up t:.he OJtsio~ door anal 
pusned open tne inside becau~e when -- 1t has two 
doors. l1hen 1t opens the top ~oes 11xe tn1s 
(1nd1cat1ng) and wnen it closes it 3oes like tn1s 
(1nd 1cating). '!'hat 's the same well, t:.he 1ns1oe 
door 1s the same. l t • s tnt: wooden- t:./pe dooc. l 
tl1pped ootn of tnem ope1, and l tur-ied to Bruce and 
I said, "Let's Just take the elevator back up.• 

As I was ste~p1ng tne 1ns1oe elevator ooor -- I 
ran into 1t. It caught me right:. 1n the midole oc 
the heao. I tell against the inside of the elevator 
Just holding my head. t never seen red betore 
except for this time and I don't know what tne 
meoical reason wny I would and I coulo taste blood. 
I hao a -- a very severe pain to me. 
(Tr., p. 10) 

Claimant testified that ne had a tnroobing pain and ~eadacn~ 
the rest at the work day. At~e, work claimant noticed a rin~1ng 
in his ears. Claimant tesr.it1ed that ne notitied n1s 1:nmeoiat:.e 
supervisor, Frank ~eao, botn orally anJ 1n ftdnd,r1t1ng ot the 
acc1oent. ( Tr., p. 11) Claimant dio not seex any med1ca1 
attention at that t1:ne. (le., p. 19) 

On May 15, 19&2, claimant was involved 1n a secono work-
relar.eo 1nc1dent. Claimant descrioes tnis 1nc1oent: 

A. 1 wou ld be ~tao to. On this particular m0Ln1ng , 
I don't know if 1t was a Saturday or what, out Mixe 
Reitz, wno 1s a storeroom manager in cnarge ot 
purchasing, in char3e of restocking ano keeping a 
par inventory ~t sanowiches ano all tnis sort ot 
sr.uff 1n the coffee sho~, ne wasn't there ano the 
cook -- they were running our. of peacn halves. 

We use peach halves 011 a 11ttle piece of 
lettuce as a garnish. They were out ano it's tne 
cook's responsio1lit/ 1n the morn1ny to prep all 
these things and then put tnem 1n tne refrigerator. 
They normally nave anywhere from -- tney used to 
nave -- you nave got:. t:.o remember lam ta1K1n9 1n 
past tense because they are remodeling everything. 
They needed six to e1gnt trays 01 peach halves 1n 
there. 

On other sandwiches the plates were garn1sned 
with pickle slices. Okay. They were out ano 
Michael Reitz was not there. We worked basically 
with one oishwasher. It you are busy you can't -
the dishwasher doesn't have keys to the storeroom 
any~ay, so I had to go downstairs to get the 
peaches. The elevator wasn't worK1ng . I carried 
-- there is a stairway that goes to the downstairs 
storecoom oirectly into the downstairs kitchen and 
I carried those up there and gave them to the couks 
and curing the course of the day there were many 
problems -- becouse Mike Reitz wasn't there, thece 
were prooucts that they would be out ot and I woulo 
get them. 

Q. 010 this give you any particular problem that 
you hao to be the pec~on running the stock u~ the 
stairs? 

A. It --

Q. From an em~loyment stanopo1nt, I illean. 

A. No. It was 1-art of my responsib11icy. It a 
)Ob neeoea to be done, 1t fell on me. Somebooy 
didn't shuw up, it fell on me. 

Q. Old you make more than one tcip carrying 
products up the st.airs on this particular aay? 

A. Yes, 1 did. l don't know how many trips I maoe 
but oooos Houses, tney have a log book in tne 
storeroom as well plus invoice sheets ana all these 
things have to be written down and I imagine that I 
,nust have made ten trips, I ~111 say. 

Q. What would you est imate that the boxes -- were 
you carrying up~ box or individual cans/ 

A. It's a case of SlA number ten CdnS ano I would 
estimate tne weight to be anywhere trom 20 to 30 
pounos, maybe 40 pounos. 

Q. You mentioned tnat the elevator was out. was 
this the same service elevator that we have talked 
about 1n reeerence to the October 27th 1nJucy? 

A. The elevator hdo be~n -- that elevator was out 

many times. As a matt~r ot tact, one of rry high 
school fcienas works ~n that elevdt~r, a person oy 
the name ot Jonn Z1mmec. 

Q. Bob, while you were carrying th~se prooucts up 
those stairs, 01d you experience ant ?hysica1 pa1nf 
or l1m1tat1ons our1ng your workoay? 

A. Noc at:. tnat time I ~ion' t. 

Q. When was the first time tnat /Ou not1ceo 
~omething unu~ual? 

A. ~hen l got ho~e that evening and storteo to 
relax and wnatnot. I wou1d nocmallJ go to oed 
early, you Know, beCJJSC I have to 1et JP at four 
o'.c1ock in the morning and I was relaxing 1n tne 
attecnoon and my bsc~ Just started to st1tten up 
and what I would oo l would JUSt taKe a hot:. shower 
1n the morning and again l figured, we11, it's Just 
minor. It will go away and --
('tr., pp. 2ll-l3) 

Cla1mar.t d1d not fill out a daily accident report 
;111ss any work becJuse ot this episode. (Tr., p. 23) 
d1d seek medical attention from Daniel Kear., o.c., on 
1982. (Claimant's Exnio1t l?J 

nor d1d he 
Claimant 
May 20, 

On July 12, 1982, claimant was involved 1n a thico work-relateo 
incident. Claimant recalls this 1nc1oent: 

A. On July llth that situation came obOJt because 
Frank Mead wanteo me to do a ?Ur,eyor's oroer foe 
Pegler and some ot tnese other companies. 

~- Tell us what a pur•reior oruer is. 

A. You go through and tnere's normall/, oe~end1ng 
on your business -- de?ena1n~ on whether thece are 
oelayeo tlights, you oraer your frencn fries, your 
t1amburger, your ditterent meats, your cannea goods, 
your mayonnaise ano a11 this sort or stutt ano we 
normally worx on somewnat of a par inventory. 

You 90 througn ano we have par inventory sneets. 
You count them produces that are there. You write 
it down and then your par 1s you suor.ract the 
numbers ano you Know what you are going to order. 
It keeps 1t real s1:nple unless you have delayeo 
flights ano tnen you order a little extra. 

l Wd ~ in the process ot 001ng that ano I 
started downstairs 1n tne storeroom. l tin1shed 
downstairs. I went upstairs to the upstairs 
treezer anJ I was getr.109 reaoy to do tnat. Well, 
anot:.hec assistant mana~er had ordered several bags 
of ice because -- the i ce macl11nes would maltunction 
every once 1n a wh1l~ but instead uf stacK1ng them 
to the side out of the way, t hey ~ere stacKec r1~ht:. 
1n the midole ot the freezer. 

Now, in the treezer JOU only have about t~ur 
teet to work with because you nave shelves that's 
at least lij inches wide on each sioe ot the freezer. 
They we ce st~ckeo nigh. I coul~n•t get arouno tnem. 
You hao to ~et to the end to get your orange Juice, 
your stedxes, frencn (c1es and whatnot. 

there was a space to the lett tnat they would 
flt 1n real neatly sol Just ;cabbed them, swung 
them tu tne left and made a sr.ac~ a little bit 
higher than I was. 

Q. Approximately how many ba~s ot ice are we 
talK1ng about ( 

A. Prooably io. 
Q. what would you estimate their weight was? 

A. Probably aoour. 50 pounds. 

o. Did you ~ove ~11 20 ~ags ot ice ? 

A. Yes, I 010. 

Q. Old you nave any 1-articular physical pains or 
complaints at that:. time, 

A. It was cold 1n tne fre~zer and, yean, ~c that 
time there was no phy&lCa l discomtort to me. 

Q. Bob, wnen you SrlY no pnysical discomfort, were 
you still exper1en~1n~ ois~omtort as! ,~sult ot 
the May !Sth 1nc1denc when you were c~rry 1n9 tne 
cans? 

A. NO. 
(Tr., pp. 27-JO > 
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ha~ troubld walking, coul~n•t Deno, ano his upper booy WdS 
twisted. (Tc., p. 31) Claimant did not till out a ca1lt sn1tt 
dCC1dent report but ~1d submit a wr1tt:.en letter to Fronk Mead 
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concerning his inJuc1es of May anu July of 1982. (Cl. Ex. 2o) 
Claimant continued to wock until Ju ly 19, 1982. Claimant 
testified that on July 19, 1982 the following inciaent took 
E'lace: 

A. Okay. On that cay I was assuming my normal 
cesponsibilit1es and we haa started off the day 
with - - looked like a good thunderstorm coming in 
or whatever and I had cal1ed in another waitress 
and whatnot and the air conditioning wasn't woc~ing 
at that time. we hao the oack ooor to the k1tcnen 
open and I would be helping cook oecause at the 
time I remember -- when you have one cook anu you 
nave omelettes and eggs over easy and scrambleo 
eggs and you are only working with one cook so 
someboay has co help her, so we would worK two 
female cooks. 

I was doing my normal responsibilities. I was 
dizzy. My back hurt . My neck hurt. It seemed 
like my eyes were not focusing right probably 
pecause I was dizzy and I was not in shape at all 
to work. Frank Mead came in and I was literally 
leaning against this wall. He says, "What's wrong 
with you?" I said, "I'm aizzy.• His exact words 
to me were, "Go home. Get out of hece. It's no big 
deal. Go home." 

Q. The record should reflect that you were saying 
that with inflection. what was nis oemeanor? How 
d i d you reel? what did it mean to you, the way he 
said 1t to you°! 

Q. What did Mr. Mead's comments mean to you, Boo? 

A. Again, it was -- it was very intimidating to me. 
It hurt me emoc1onally to think that I coulan'c 
even talk to my boss about 1nJur1es chat I nad and 
have him respond 1n a c1v11 manner. The company 
has many gooa policies out I aon't think Frank Mead 
pract1ceu all of those pol1c1es. 

Q. Did you leave worK tha~ day? 

A. I left w6rK at approximately 9:15 that cay 
under Frank Meao's airection. I 1ett immeo1ately. 
I saia, "Okay, 1 will." 
(T r., pp. 35-:lo) 

After this inc1aent, claimant ~ent home ano callee FcanY 
Mead ' s boss, Frank Martin, in Dallas, Texas. Cla imant test1cte 
that he told Martin he was seeking medical treatment, ano M3r• 

enoed the conversation by responding "Fine Mc. vdn 3la1r. You 
do whatever the tioctor tells you to do.• (re., pp. 36-38) At 
this time, claimant also 01scussed w1tn Hartin the proble,ns he 
was having with Frank Meao. (Tr., p. 37) 

Frank Meaa 1s general manager of oetendanc employer. Mead 
also testified to the July 19, 1982 inc1aent. Meaa stated: 

A. It's approximately 10:00 a.m. 1n the mocning. 
I walkea back to the dining room and he came 
walking out of the kitchen and I thtnk we wer e bust 
chat morning and he looked l iKe he was perspiring 
and he said, '' I feel bad. I'm 01zzy." I said, 
"Why don't you take oft and go home?" 

Q. Did you say tn1s, sir, in a Sdrcascic or 
derogatory manner of any k1na, co your present 
reco111:!ction? 

A. I nad no reason co say thlS 1n 3 sarcastic way. 

Q. That is my question. 010 you say it 1n a 
sarcastic fashion? 

A. No. 

Q. Old you have any 111 feeling or ili will coward 
Mr. van Blair because he had said h~ was 01zzy and 
did not feel well? 

A. No. 

Q. 1nc1dencally, hao Mr. van Blair, to your 
~nowledge, gone home early on ocher occasions? 

A. Well, normally I let everyone -- you know, not 
everyone buc ususally if 1t wa s slow or som•tn1ng 
we let our supervisocs or managers take at t early 
an d1ffecent dafS. 

Q. If you ao not need them on a particular cay? 

A. That's rignc. 

Q. Hao Mr. van 9lair taken advant3ge of tnat 
opportunity ana gone nome on occasion? 

A. Yes, he had. 

Q. As of July 19, 1982, naa Mr. Van Blair reportea 
ta you any 1nJury, any accident, ~ny 1nc1aent oc 
event 1n wn1ch ne claimea to na~• been inJureo 1n 

any way? 

A. No, sir . 

Q. He has test~fied here earlier today that 
sometime, I am not sure about the Jates, between, 
let ' s say July 12 and July 18 or 19 that he 01d 
sustain a back 1nJucy l1ft1n9 and stacking some 
bags of ice, which he move~ about two feet 1n a 
r•tr1gerator. Did he mention any such event oc 
1nc1dent to you at that time? 

A. NO, Sir. 
(Tr., pp. 198-199) 

Subsequently, claimant sought 
w. Evans, D.O., on July 20, 1982. 
refeccea claimant to Joseph ooco, 

medical treatment trom Richaro 
(Cl. l::x. 20) or. Evans 

D.O., on July 26, 1982. 

N1th1n a week, claimant was admitted to Des Moines Gen•ral 
Hospital where he saw Michael Stein, D.O., David Fr1egood, o.o., 
and Larey R1charas, D.O. (Tr., p. 42) On August 10, 1982 
claimant was referred by Dr. Stein to Robert J. Conna 1r , · o.o. 
(Cl. Ex. l) Dr. Connair began treating claimant t wice a w•ek to 
correct claimant's struc t ural imbalance and cranial malal1gnments 
with a concomitant complaint of tinnitis. In a letter dated 
April 22, 1983, or. Connair concluded that the structural 
imoalances as well as the cranial malalignment were a result of 
LnJur1es sutfered while cla1martt was an employee of aefendanc 
employer. (Cl. i::x. l) 

or. Conna1r also stated that he could not say with certainty 
that the structural imbalance was due to this part1culdr injury 
or 1t it was the aggravation of a preexisting detect, but ne 
stated that "it was certainly possibl~ that chis inJury was the 
precipat1n9 tactor 10 the structural imbalance 1n the back. (Cl. 
t,;x. 1 J 

Cla imant testified that Dr. Conna1: released n1m to return 
co work on September 16, 1982. (Cl. Ex. 2) Subsequently, 
claimant called the detendant employer's personnel manager, 
Terry ~1sebrick, in Memphis, Tennessee in regards to returning 
to work with defendant employer. w1sebrick tolo claimant that 
the release form given by Dr. Connair wasn't valid because no 
restrictions were on it. (Tr., p. 69) 

Thereafter, on September 27, 1982 Dr. Conna1r sent a written 
letter co Frank Mead at aetendant employ•r with specific restric
tions contained regarding claimant. 

Claimant testified that the following even~s occurrea: 

Q. Bob, had Frank Mead asked you to come into the 
ottice -- strike that. Lee me start over. Hao 
Frank called you ana asked you to come into the 
Ott 1ce and OlSCUSS your )Ob with him? 

A. What we were discussing 1s how I could get back 
to work. 

Q. Did he call you on the phone? 

A. Yes. He's called me several times. 

Q. D10 you then go into cne office? 

A. Yes, I did. 

Q. Would Frank Mead have ta1kea with you at that 
time about your Job or how you were 90109 to get 
back to work? 

A. Now, are we referring to the time I took the 
second release to h1m? 

Q. Yes. 

A. I took that to him and gave it to him. He sa1ci 
he was going to have to maKe a couple telephone 
calls ana I went home. He called me sometime later 
ana wanted to talk ta me and I believe it was on a 
Monday or so and I had a super bad headache from 
Doctor Conna1c'.s cran ial man1pulat1on and everything 
ana so I callea Frank because Frank saio ne wancea 
to talk to me about t he Job. 

He saia he's nvt going to talk to me on the 
telephone ana he hung up on 1oe. So I 1mmea1ately, 
within a halt hour, went 1n to discuss, as ne says, 
the Job w1tn him. He retusea to talk to me. 

Q. On th~ phone? 

A. He retused to talk to me. 

D~PUTY INDUSTRIAL COMMISSIONER: In person? 

THE wITNESS: In person. I went co the office 
and he :etuseci to talk co me. 

Q. Old you then leave the of fice? 

A. Yes. We had a very slight conversation and 1 
did leave. 
(Tr., pp. 71- 72) 
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On October 4, 19~2 claimant rece1vea a letter 1ntorm1ng him 
that he had been £1rea. (Cl. Ex. 291 The letter statea that 
~is d1sm1ssal was because "1t has been a1scovered that you made 
a number of false statements on the employment appl 1cat1on •,1h1ch 
was signed by you on August 25, 1981." (Cl. Ex. 291 Claimant 
test1t1ea that no other reason was given foe his tecm1nat1on. 
tTr., p. 73) 

Frank Mead also test1cied to the s~c1es ot events 1nvo lv1ng 
claimant. He testif1eo: 

A. wel1, he -- came into my otfice and the secretary 
was there also ano he had tn1s doctor 's release 
from Doctor Conna1c stat1n9 that he was able to 
return to work. I don't know ,1hat date. Anyway, he 
was able to return to work. During the conversation 
Mr. van Blair was st1l1 compla1n1ng of all tne 
pains and aches and all the ailments that he haa 
and I said, "You sound like you ace worse off now 
then when you lett. Your doctor aid not require 
any cestc1ct1ons?" He Sold, no, but during the 
conversation in listening to his conversation there 
had to be some kind ot restrictions, I'm sure, ot a 
person 1n that condit ion so I told him I would get 
back with him later ana that's when I sent a letter 
to Doctor Conna ic requesting the meo1cal release it 
this patient haa any restrictions so we cou1d kno,1 
what pos1t1on or what kind ot )Ob duties he could 
pectorm unde r these conditions. 

Q. You have alceaay sa1a that you have Jobs which 
are either light duty or ~euiul duty or sometn1ng 
else. Where could you have placed Mr. Van Bll1r 1n 
a JOb 1c he did 1n fact have medical cestc1ctionst 

A. He coulo have went to the ort 1ce. 

Q. What would he nave done there! 

A. Paperwork. 

Q. well, you have a secretary 1Jr tnat, oon't you? 

A. Well, we -- they al,1ays have more than they can 
do anyway. 

Q. So you would nave hao work available tor h1mt 

A. That's r1gnt. 
Q. What havpenea aft~, you wrote to Doctor Conna1, 
and inquired as to a,1y medical restc1ctionb placo~ 
upon Mc. Van Dll1rt 

A. Okay. Mr. -- Doctor Conna1c sent ~ea letter 
stating back tnat he asked Mr. van Blair whet 
restriction~ he thought he needed and he ltstea 
what cestc1ct1ons that he gave. 

Q. ·rh<>se ace tne cestc ictions conta1nea in Doctor 
Conna1c's letter, whicn 1s now 1n evidence, 

A. That's correct. 

Q. Did you at some point suggest to Mr. van Dlaic 
that he resume work unoec the cestc1ct1ons pcov1oeJ 
by ooctoc Conna1r1 

MR. DU'lTOIJ: woula you read th<! question} 

MR. HOf'FM/\NN: \,ell, I will Strike the quc.st1011. 
Let me ask it a3a1n. 

Q. Did you offer Mr. van Blair work compatible 
with whatever Doctor Connair had said in his letter, 

A. We calleo Mr. Van Blair to come into the otf1ce 
to discuss his Job and he refused. He said he was 
sick that oay ano ne would be sick the next aay and 
he refused to come in to discuss the Job, you ~now, 
opportunity, wnatever he could do. 

Q. what happened attec that, if anything? 

A. rlell, ne recused to come 1n and then apptoximately 
at 2:JO in the afternoon he barged into my otf1ce 
end 1 was 1n contec~nce wicn another supervisor at 
the time and I t~ld him: wo~ld see nim ano he 
refused to leave and he became very belligerent, 
very hostile and used profane lanquage ano thun ne 
walked out. 

Q. Old he 1n tact ever cesu~e work with you or 
with Dobbs Houses 1n Des Moines under the terms ot 
the cestr1ct1ons imposea cy Doctor Connaic? 

A. 

Q. 

A. 

No, he did not. 

Such work was available co n1m? 

Yes, it was. 

In cetecence to claimant's 01sm1ssal, Mead test1t1ed that he 
tired claimant for falsehoods on his )Ob application. (Tc., p. 
211) Pucther, Meao descc~o~o claimant as urunatuce, very cocky, 
couldn't take cr1~ic1sm, couldn 't tell no one what to do, very 
hyper, very insecure, and very nervous. (Cl. £x. Jl, p. 10) 

Prior to the July 19d2 and September 1982 incidents, Mead 
stated he had no,problems with cia1mant until April 16, 1982. 
Mead recalls that day as follows: 

A. Okay. Just -- 1t was just that I wante1 to 
have a conterence with Mr. van Bla1c concerning his 
work performance relat1n~ to other areas that I 
felt 11ke he hadn't got involved 1n that as an 
assistant manager was s11pposea to replace me snould 
be 1nvolveo 1n ano I was going over several areas 
ano he became very hostile and walked out. 

Q. You say walked out. Where did this conversation 
take place? 

A. In my oftice. 

Q. Where 1s your office located, sic? 

A. On the second floor of the airport terminal. 

Q. Do you have a pc1vat" office there? 

A. Yes, I do. 

Q. 01d this conversation take place 1n that 
private otf1ce1 

A. Yes. 

Q. was the door vpen or closed or do you know? 

A. I don't cememoec. 

Q. Were there other people 1n the oft1ce at the 
time / 

A. Yes, ther e was . 

~- ~ho would have been 1n the o ffice, ano l ao not 
mean on tnat spec1tic instance, but who HOUld 
normally be in your oft1ce besides yourself? 

A. For one, I know tor sure was Suzanne Duenow. 

DEPUTY INDUSTRIAL COMMISSIONER: HOW do you 

spell the last name? 

MR. HOFFMANN. O-u-e-n-o-w. 

Q. What was Suzanne ' s pos ition at the time? 

A. Sec retary . 

Q. To yours~lf? 

A. Yes. 

Q. You th1nk she was there at the time? 

A. Yes, 1 know she was. 

Q. Did you and Mc. Van Blair come to verbal olo.s, 
so to speak? were there any loud ,~ised voices, 
anything of that sort? 

A. I 01dn't raise my voice. He stormed outside 
and he s,nd, "r don't have to taxe this goddamn 
shit.• 

MR . VAN BLAIR: I jid not. 

Q. Mr . Van Blair le t t and ~nen dio you next see 
him or hear from him/ 

A. That was on the 16th. We didn't hear nothing 
ccom him. 

Q. 16th or April? 

A. April of 

Q. Of 1982. 

A. That's C l<Jh t. 

Q. GO ahead. 

A. We haon't heaca notn1n3 from hi,n. When -- we 
had to have soreebooy to clos~ up and open up, ano 
we arranged out .;cl,edules anJ 1 nad the secretary, 
Suzanne, to call him to being n1s keys 1n. he need 
them to -- to op~cate w1th. 

Q. what did you tnink th~ situation was at tne 
time, that he was stil l an employee or hao resigned 
or quit or what? 
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A. I thought he had quit. 

Q. Did he in fact bring the keys in? 

A. He brought them back in that Saturday afternoon 
and returnee them to Suzanne. 

Q. The parking lat care or whatever, it was 
brought in then too? 

A. Yes. 

MR. DUT'rQN: Are we talking about April 0[ 1962? 

DEPUTY INDUSTRlAL COMMISSIONER: Yes. 

Q. when atte r he brought in the keJs and the 
parking thing did you next have any contact with 
van dlai c·, 

A. When he 
foe Suzanne 
he was very 
day beto ce. 

brought the keys back that afternoon 
to close the operation up that night, 
hostile and said I had f ired hi~ the 

Q. sa10 you had fired him the day betoce? 

Mr. 

A. 1 had tireo him tne day before and then, which 
r tal~eo to her the next day and heard the conversa
tion that went on and then I had -- I called him on 
the 19th to return to the offi~e and discuss the 
situation to let him know that he wasn't fired. 

Q. ¥ou ace still tal~ing about tne 19th n f April 
oi 1982? 

A. '82, C ighc. 

Q. You called n1m ano told him he hao not oeen 
fired? 

A. Right, he misunderstood. 

Q. What did he say, it anything? 

A. He said he misunderstood or he diu not know 
what was going on. 
(Tc., pp. 19b-197) 

Mead furchec test1tieo thac 
did not observe claimant having 
Mead stated, "in fact he maoe a 

during the next few montns, 
any physical difficulties. 
big impr ovement of his work 

a 

he 
As 

performance. • Mead testified that the next time he had 
problem with claimant was on the alceaay mentioneo Ju ly 
incident. (Tc., pp. 197-198) 

19, 1:3 82 

APPLICABLE LAW 

Claimant has the burden oc proving by a preponderance ot the 
evidence ~hat he rece i ved inJuries on October 27, 1981, May 15, 
1982, and July 12, 1982 which arose out of and in the course ot 
his employment. McDowell v. Town of Clarksvill e , 241 N.w. 2d 904 
(Iowa 1976); Musse l man v. Cenccal Telephone Co., 261 Iowa 35~, 
154 N.W.2d 12H (1967). 

The claimant nas the burden ot proving by a preponderance of 
the evidence that the injuries ot October 27, 1981, ~ay 15, 
19H2, and July 12, 1982 ace causally celatea to the aisao1lit/ 
on which he now bases his claim. Bodisn v. Fischer, Inc., 257 
Iowa 516, 133 N.W.2o 867 (1965). L1noahl v. L. o, Boggs, 236 
Iowa 296, 18 N.W.2a 607 (1945). A possibility is 1nsutcic1enc; 
a probability is necessary. -Burt v . John Deere waterloo Tractor 
works, 247 Iowa b9l, 73 N.n . 2a 732 (1955). The question oc 
causal connection is essenc1ally within che domain of expect 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 315, 
101 N.W.2d 167 (1960), 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. the opinion ot expects need not be 
coucned in definite, positive or unequivocal language. Sondag v. 
Perris Hardware, 220 N.w.2a 903 (Iowa 1974). However, the 

In Pace v. Nasn finch co. , I Iowa Industrial Comm1ss1oner 
Report 256 ( 1980) t he !ndu~trial Coml'u.ss i o nec, .iftcr a1:.:i l ·:z i ::cr 
the decisions of MrSpadaen v. Big Ben Coal Co., 288 N. ~.2d 181 
(Iowa 1980) and Blacksmith v. All-American, Inc., 290 N.w,2a 348 
(Iowa 1980), state : 

Although the court statea tnat they were lookin~ 
toe the reduction in earniny apac1cy it is unoen1able 
that it was tne "loss of earn1ngs" caused oy the 
Job transter tor reasons related to the inJu.y that 
the court was indicat1ny Just1t1ed a finding ot 
"1nduscrial disability." Therefore, if a worker 1s 
placed 1n a position by his employer after an 
1nJury to the body as a whole and because oi the 
1nJur y which results in an actual reduct1on in 
earning, it would appear this would Justify an 
award of 1ndustc1al disability. This would appear 
to oe so even it the worker's "capacity" to earn 
has not been d1minisheo. 

Poe 
of work 
JUStlfy 

example, a defendant employee's refusal to give any 
to a claimant after he suffers his afflict1on may 
an award ot disability. Mcspadden, 288 N.W.2d 181. 

ANALYSIS 

sort 

On appeal, the first issue raised by claimant deals with 
whether claimant 1s ent1tlea to permanent partial 01sability 
benet1ts. Cla1mant J ases his contention upon cne fact he now 
has weight 11ft1ng and pnysical restrictions 1mposea upon him by 
or. conna1r. It muse be stateO ac the outset that cla i mant 1s 
correct in noting that it is possible tor claimant to suffer no 
permanent partial impairment from an inJury and yet st1ll be 
entitled to 1noustrial 01sab1lity. It nas oeen stated on 
numerous occasions t hat: 

Functional disability is an el~ment to be 
cons1aered in dececm1n1ng industrial d1sabi11ty 
which i s the reouct1on of earning capacity, but 
cons1oecat1on must also be given to the inJured 
employee's age, eoucat1on, qualifications, experi
ence and inability to engage 1n employment t o r 
which he 1s fitted. Olson v. Goodyear Service 
Stores, 255 Iowa 1112, 125 N.W . 2o 251 (1963 ). 
Barton v. Nevada Poultry, 253 Iowa 285, 110 N.w.2d 
660 Cl96l). 

A finding of impairment to the body as a whole 
found by a mea1cal evaluator does not equate to 
1na uscrial 01sab1litv. This 1s so as impairment 

and disab1l1ty are not identical terms. Degree ot 
inaustr1al disability can 1n fact be much different 
than tne degree ot impairment bec ause in the first 
1nstance cecerence 1s to loss of earning capacity 
and in tne later to anatomical or functional 
abnormality or loss. Although loss o t function is 
to be considered and disability can rarely be found 
without it, it 1s not so that an 1naustr1al disability 
is proportionally related to a oeyree of 1mpa1rnent 
o t boo1ly f unc tion. 

Factors considered 1n detecm1ning inouscc1a l 
disability include the empl oye.:?'s meo1c al co1101t:on 
prior to tne inJury, atter the inJury, and present 
cond1t1on; the SlCUS ot the lnJury, ltS sever1ty 
ano the length of nealing period; the work e~per1ence 
of the employee prior to the 1nJury, after the 
1nJucy and potential tor r enab1litation; the 
employee's qu~l1fications intellectually, emotionally 
and physically; earnings prior and subsequenc to 
the injury; ano age, education, motivation, and 
functional impairment as a result ot the 1nJucy and 
inability because of the injury to engage in 
employment toe which tne employee is t1tteo. Loss 
ot earnings caused by a Job transfer for reasons 
related to the inJury 1s also relevant. These are 
matters which the t1naer of fact cons1a~rs collectively 
1n arriving at the determination of the degree ot 
industrial aisab1l1ty. 

There are no we1gnt1ng guiael1nes that are 
indicated for each of tne factors to be considered. 
There ace no guidelines which give, for example, 

expert opinion may be accepted oc ceJected, 1n whole or in pact, 
by the tc ier ot face. 10. at 907. Further, the weight to be 
given co such an opinion1s for the finder of fact, and that may 
be affected by the completeness of the premise given the expert 
and other sucroundin~ circumstances . Sodish, 257 Iowa 516, 133 N.W.2d 
867. see also Musselman, 261 Iowa 152, 154 ~.W.2d 126. 

age a weighceo value of ten percent of total, 
education a value of fifteen perc ent o f total, 
motivation - five perc ent; work e xp~cience - thirty 
percent, etc. Ne1th~. is a eating ot functional 
impairment entitled to whatever the degree ot 
impairment that 1s tound co De concl ~s1ve that it 
directly correlates to that degree of industrial 
disability to the oody as a whole. In other words, 
there are no tormulae which can be applied ana then 
addea up co determine the oegree ot inaustrial 
disability. It t nerefore becomes necessary tor the 
oeputy or comrn1ss1onec to ocaw upon prior experience, 
general and spec1al1zed knowleage to make the 

If c l aimant has an impaic~ent to the body as a whole, an 
industrial disability 1s to be coos1deced . Industrial 01sab1l1ty 
was oef1ned in Dieoec1c h v. Tc1-Citl Railway Co., 219 Iowa 5d7, 
593, 258 N.w. 899, 902 ( 1935) as to lows: "It is thecetoce 
plain that the legislature 1ntendeo the teem 'oisab1l1ty' to 
mean 'industrial 01sab1l1ty' or loss of earning capacity and not 
a mere 'tunctional disab1l1ty' to be computed 1n the terms of 
percentages of the tocal physical and mental ab1lity of a normal 
man .. • 

Functional impairment does not directly correlate to disability. 
Birmingham v. p1cestone Tire & Rubber Company, II Iowa Inoustr1al 
Commissioner Report 3~ ( 1~81); lnstrom v. Iowa Public ~ervices 
Company , II Iowa Inaustrial Commissioner Report 149 ( l ~ol) . 
Webb v. LoveJ OY Construction Co., II Iowa Industrial Commissioner 
Report 430 (1981). 

t1nd1ng with regard to oegree oc inaustc1a1 oisability . 
See Bicm1n nam v. Firestone tire & Rubber Com an, 
II Iowa Inaustr1a commissioner Report 39 ( 19&1); 
Enstrom v, Iowa Public s erv ices Company, II Iowa 
Inaustcial Commissioner Report 14 2 (l9tll); Webb v. 471 
LoveJOY Construc tion Co,, II Iowa lndustr1a 
Commi ssioner Repo rt 430 (1981). 



In tne case at bar, there is surficient evidenc~ in the 
record to support the deputy's finding oc no permanent partial 
disability. After the first two in j Jr. ~s clainart had returnee to 
his regular duties without cest:iction. 

while it 1s true that De. Conna·r has given claimant certa~1 
physical restrictions atter his last inJucy, they are not 
indicated as permanent. Claimant had pre ✓ iously been releasea 
to return to his regular auties with the employer. It is not 
apparent that the restrictions placed on claimant were for 
conditions related to nis last inJury. 

Mileage expenses related to obtaining medical care should be 
awarded. There is sufficient evidence in the record to support 
a finding of seventy-eight trips to Or. Connair at si~teen miles 
roundtrip each. (Cl. Ex. 4 and Tr., p. 53, l. 23 - p. :>4, l. ii) 
Mileage expenses incurred by claimant as a result of visits t) 
or. connair's otfice, were related to author izea medical care 
related to the 1nJuries. 

Next, claimant contends that an award of industrial oisability 
should be granted because claimant's termination was because ot 
his work-related inJuries. In sustaining the deputy's finding, 
sufticient evidence in the record indicates that there were 
several reasons for claimant's dismissal. To begin with, tnere 
were falsifications in the claimant's application which reelect 
discrepancies between claimant's resume and actual work experience. 
Second, it is obvious that claimant ana Meaa did not see e1e to 
~ye on many issues. Frank Mead aescribed claimant as cocky, 
immature, insecure, and very hyper. Claimant jescribed Meao as 
a man who was difficult to work for. Not only do both men g1~e 
their sides of the story ~ut otner witnesses corrooorate or 
retute each men's recollection or events. 

Opal Stephenson was another assistant manager. She stated 
that Mead was a strict but tair boss. Stephenson said Mead was 
always fair with claimant. suza ~ne Duenow characterizea Mead's 
relationship with his employees as very gooa. 

Finally, it has not ~one unnoticed tnat claimant has worked 
at Babe's, the Elbon Club, the Des Moines Club, tne Town Pump, 
Fox construction, the Long Horn Lounge, Sand J Construction, 
ano the Hotel Fort Des Moines betore going to woe~ tor defendant 
employer. Not only were most of these Jobs short lived but 
claimant's salary also fluctuatea at each one of these Jobs. 
Claimant claims that he quit most o t these Jobs and gave a 
variety of reasons tor joing so. Claimant has not met his 
burden in showing that his work-related inJuries were the cause 
of his termination. 

In sustaining the deputy's fino1ng that only the inJury or 
July 12, 1982 is compensable, a review ot ~he mea1caL ev1dence 
reveals thot Dr. Conn~ir concluded "I cannot say witn certainty 
that tne structural imbalance was due to this partic~lar inJJry 
or if it was the aggravation of a preexisting defect.• Secono, 
claimant continued to work after both tne October 27, 1981 
inJury ano the May 15, 1982 1nJury. Claimant was not observed 
by others, except his girlfriend, as nav1ng any physical l1mitat1 v1 
during this period. Claimant sought no medical treatment afts:?C 
the first inJury. Claimant sou9nt ch1ropract~c treatment atter 
the second inJury but no remarkable findings by Dr. Keat app~area. 
w1t~out any medical evidenc e whicn causally relates these 
inJuries to claimant's current disabi1itt, the deputy's decision 
must stand. 

The next issue involving the relationship between claimant 
and Frank Mead has already oeen addressed and need not oe 
oiscussed furtner. 

Claimant contends that the deputy's observat1ons ao0ut tne 
demeanor of Frank Mead are irrelevant. As the trier of tact 
during tne proceeding, the deputy can observe the oemeanor ot a 
witne~s in order to evaluate the credibility to be ~1ven the 
testimony ot that witness. Claimant contends because the deputy 
did not make a finding as to the relative credibility oc ~tao 
and the claimant, the award should be substantially increased to 
include an award for permanent partial disability. No rat1onal 
basis for such conclusion is noted. 

rhe deputy was also correct in stating that claimant has 
snown no physical impairment. It has been established tnat 
claimant has neither a tunct1onal impairment nor industrial 
aisability. Therefore, claimant has no permanent condition 
wnich is compensable. 

Finally, expert opinion may be accepted or reJected, 1n 
whole or 1n part, by the trier o c fact. Furtner, the weight to 
be given to such an ,pinion is tor the finder of tact. The 
aefendants' contention that the a eput~ incompletely recited 
portions or medical examinations lacks merit. 

WHEREFORE, the consolidated arbitration decision 1s aft1r~ed 
witn slight modifications. 

FINDINGS Of FACT 

~HEREFORE, it 1s founa: 

!. That c l aimant was t nirty-tive (3 5 ) years old ~~ the time 
of n-,ar ing . 

That prior to ~orKing for defendant employer, claimant 

worked t or numerous restaurants for snort periods of time. 

3. That claimant ~as nired by defendant employer on September 
1, 1981. 

' 4 . That claimant hit his head at work on October 27, 191.il. 

:>. That claimant sought no medical treatment at this time. 

6. 'l'hat claimant hurt his back at work on May 15, 198t. 

7. That c1a1mant sougnt the help ot a ch 1ro~ractor after 
this injury. 

8. That cla imant hurt his back at work on July 19, 1982. 

9. That claimant sought medical treatment at this time. 

10. That claimant incurred mileage expenses tor seventy-eight 
(78) round trips to or. Connair of sixteen (16) miles ea~h 
associated with such treatment. 

11. That claimant was disabled from July 19, 1982 through 
September 15, 1982. 

12. That claimant did not sustain permanent disability as a 
result of his worK injuries. 

13. That claimant was f ir ed f or reasons unrelated to his 
inJuries by detendant emp1oyer on October 4, 1982. 

14. That claimant 's rate of compensation is one hundred 
seventy-seven and 19/100 dollars ($177.19) per week. 

CONCLUSIONS OF LAW 

THEREFORE, it is concluded: 

That claimant has not proven by a preponderance of the 
evidence that ne sustained any d1sab1l1ty as a result of an 
inJury arising out of and in the course ot his employment on 
October 27, 1981. 

That claimant has not proven by a preponderance of the 
evidence tnat he sustained any disability as a result of an 
inJury arising out of and in the course of his employment on May 
15, 1982. 

That claimant has not proven by a prepond~rance of the 
evidence t~at his termination on Octooer 4, 1982 was because of 
hl~ work-related 1n1ur1es. 

That claimant has proven by a preponderance of the eviaence 
that the inJury of July 12, 1982 arose out of and i~ the course 
ot his employment and resulted 1n temporary disability of ei~nt 
(8) weeks and tnree (3) days. 

That claimant 1s entitled to the rollowinq medical expenses: 

or. Connair 
Neurological Associates 
Des Moines General Osteopathic 

Hospital 

$3,015.00 
38 5. 00 

l,1344.65 

That claimant will oe reimbursea amounts paid to or. Conna1r. 

That claimant 1s entitled to be paio eight and three seventns 
(8 3/ 7) weeks of temporary total disability compensation ~t tne 
rate ot one hundreo seventy-seven ano 19/100 aollars ($177.19) 
per week. 

c1aimant will be reimoursed for transportation expenses at 
~he rate of twenty-f~ur cents ($.24) per mile incurred which are 
related to care provided by or. connair. 

ORDER 

That defenaants pay unto cla i mant eight and three-seventn (8 
3/ 7) weeks of temporary total disability compensation at the 
rate of one hunared seventy-seven and 19/100 dollars ($177.19) 
£,er week. 

That defendants pay unto claimant the tollow1ng approvea 
me~1cal expenses: 

or. Connair 
Neuro1og1cal Associates 
oes Moines, General Osteopathic 

Hospital 
Re1mbursenent to claimant (Connair bill ) 
Reimbursement to claimant f v r 

transportation 

S3,0l5.00 
30:,.00 

l,844.65 
95.00 

299.52 

Accrued sums are payable 1n alum~ sum togetter witn statutocy 

interest. 

costs are taxea to oetenaant$ pursuant to !naustrial Commissioner 
Rule 500-4.33. 

Defendants are to file a rinal report Jpon paymen: of tnis 
award. 

Signeo ana filed tnis di l 9li4. 472 
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BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

TERRY P. WALKER, 

Cla imant, 
File No. 741065 

REVIEW-
vs . 

R E O P E N I N G 
SHELLER-GLOBE CORPORATION, 

Empl.oyer, 
Self- Insured, 
Defendant. 

D E C I 

IUWA Ui811~11JIIJ CQl,IM\SSIOHER 

This is proceeding in review-reopening brought by Ter ry F. 
Walker, cl a imant, against Sheller-Globe Corporation, self
insured employer, defendant, to recover additional benefits 
under the Iowa Workers' Compensation Act for an injury arising 
out of and in the course of his employment on August 5, 1983. 
I t came on for hearing on September 18, 1984 at the Henry County 
courthouse in Mount Pleasant, Iowa. It was considered fully 
submitted at that time. 

The industrial commissioner's 
injury received August 12, 1983. 
ten weeks and two days of healing 
payment of medical e xpenses. 

file shows a first 
A form 2 shows the 
period benefits as 

report of 
payment of 
well as the 

At the time of hearing defendant agreed that claimant's 
injury arose out of and in the cou rse of his employment. The 
parties stipulated to a rate in the event of an award of $218.70 
per week and to a conve r sion date for the change from healing 
period to permanent partial disability of Octooer 17, 1983. 

The record in this matter consists of the testimony of 
~laimant, Christine Ann Hartley, Jack L. Jones, Franklin L. 
Ellis and Beverly E. Bartholomew; claimant's exhibit l, the 
admission record fr om Keokuk Area Hospital; cla imant's e xhibit 
2, the deposition of Albert E. Cram , ~.D.; cla imant's exhibit 3, 
a bill from s. Kantamneni, M.D.; defendant's exhibit A, a report 
from Robert R. Schulze, M.O.; defendant's exhibit B, notes from 
Bartholomew and Bartley; defendant's exhibit C, a note from 
Bartholomew and defendant's exhibit D, a report from Robert R. 
Kemp, M.O . The parties submitted briefs. 

ISSUE 

The sole issue in this matter is claimant's entitlement to 
per~anent partial disability. 

STATEMENT OF THE CASE 

Twenty-seven year old single =laimant who has an eleventh 
grade education, testified to commencing work for defendant on 
March 30, 1976. He recalled the circumstances surrounding his 
injury of August 5, 1983 as foll ows: An injection nozzle was 
being heated with a torch. There was a pressure buildup. Gas 
ignited. He was burned on his right arm from the upper portion 
almost to his wr ist. He reported to first aid and he was sent 
to the hospital . 

While he was in the hospital he was treated by Or. Kemp with 
whirlpool and daily physical therapy. He was seen by someone 
from the psychiatric department who t ried to calm his nerves. 
He was in the hospital for t wo and a half weeks. He was released 
to return to work in October and he was paid compensation for 
his time off. 

When he returned to work, he went to a different machine. 
He asserted it is harder to do his work since his burn in that 
he must use his right arm to pull an insert from the machine. 
Cla imant told o f experiencing a tingling in his fingers after he 
does work. He acknowledged that he had no physical reason to 
leave his job and that he plans to cont inue working for defendant . 
He has been able to work overtime and he has work ed more hours 
since his injury than he worked before. His wages have increased 
since his in jur y as a result of union negotiations. He himself 
is a member of the United Rubber Workers. 

Claimant listed his present complaints as pain with movement 
of his arm, tightness in the skin, additional s weating of his 
arm, greater strain with use of the right arm, sensitivity of 
the skin to heat and cold and chafing. ~laimant reported that 
he must use a cream on his arm to keep the mositure in. He 
wears long sleeves the year round. He tries to stay ou t of th~ 
sun. He has throbbing pain in nis upper ar~. 

Christine Ann Hartley, an LPN ~ith an associate degree who 
has been an industrial nurse for defendant for eight years, 
testified to knowing claimant and to having been on duty the day 
he was burned. She stated that =laimant has not been in to 
complain of his arm. She has obs~rved his riding a ten speed 
an activity with which she noted no trouble. 

Forty-five year old Jack L. Jones, who has worked for the 
company for seven and one-half years and who was claimant 's 
supervisor at the time claimant was injured, testified to 
telling claimant to start up the machine which caused his injury. 
The two are now on different shifts. Jones indicated that the 
department worked seven days a •~eek with 11uch opportunity for 
overtime. 

Forty-year old Franklin L. Ellis, a t wenty-two year employee 
for defe~dan~ ~hl has been a foreman for seven and a half years 
and who_is claimant's current superv i sor, test if ied that he is 
happy with the manner in which cla imant does his job. He said 
that th7re ~s overtime available and tha t claimant has been 
per~ormin1 it. He said that claimant has made no complaints of 
an inability to do his wor k . 

Beverly E. Bartholomew, who has wor ked ford fendant s ince 
1977 and who is a first aid attendant and workers' compensation 
clerk, keep~ the workers' compensation records and has access to 
P7rsonnel f1les. She testified that claimant has reported to 
firs t aid for a laceration of his left wrist, but he had not 
been seen for any problems wi th the burns on his arm. 

Hospital records show c laimant was adm itted to the hospital 
on August 5, 1983 with deep pa r tial thickness burns of the right 
arm . He was se~n by S. Dali say, M. D. , to whom he gave a history 
of a to r ch blowing up . The burn was described as ex t ending fr om 
the anteriolateral aspect of the uppe r a rm to the wr ist . The 
consultant made note of a possibility of debridement under 
~eneral anesthesia or a split thickness graft. 

The ~ebridement was carried out on August 13, 1983. 

Claimant was discharged on ~ugust 22, 1983 to pursue therapy. 
He was released for work on Octobe r 17, 1983. 

Albert E. Cram, M.D., director of the University of Iowa 
burns center and the e , ergency treatment center, saw claimant 
Februa~y 15, 1984 and took a history of a plastic material 
exploding or catching fire resulting in a burn to claimant ' s 
eight arm. 

on 

Claimant complained of tightness on movement, intermittent 
throbbing pain in the upper arm most noticeable and severe at 
night and discomfor~ wi~h sudden weather changes ?articularly 
with heat. On examination the doctor observed definite pe rmanent 
cosme7ic changes, including l~ss of hair follicles and loss o f 
elasticity. Range of motion in the joints was full. Cla imant, 
was continuing to use a mosituri z ing cream. ' 

Dr. Cram explained the damage thusly: 

Well, a deep second degree burn injury destroys 
the epithelium or the ou ter layer of t he skin and 
1t d7stroys a po~tion of the deeper layer, the 
dermis of the skin. The de rmis contains hair 
follicles, it contains s weat glands, it contains 
seba~eous glands. The sweat glands participate in 
helping control body temperature. The sebaceous 
glands produce ma t erials, the oils which keep our 

skin from drying out and becoming too dry and 
therefore.easily -- being easily 1njurec. So the 
second degree burn destr oys a varying amount of 
those sort of skin appendages, and in addition, as 
the second degree, the deeper second degree burn 
wound heals frequently there's a change, a permanent 
change in color of the skin due to loss of some of 
the pigment forming cells in the skin, a~d there's 
a loss of elast i city during the healing of a deeper 
burn injury and this loss usually persists. There 
~re changes in the blood supply to the deeper layer 
of the s kin in a healed second degree burn so that 
the ability to control the temperature in that area 
of skin is impaired to a certain extent. (Cram dep., 
pp. 7-8 11. 18-25 and 1-10) 

He also discussed damage to the circulatory system: 

Well, it ' s an injury to the vessels -- destruction 
really to the vesse l s that were in this area, and 
as the wound heals new blood vessels grow in . But 
for reasons that aren't entirely clear t hese 
vessels are not under as ~ood an aut onomic control 
in t~rms of their ability to dilate when the body 
is too hot and to constrict when the body is trying 
to conserve heat . So that the blood vessels in a 
deep second degree or a thi rd deg r ee burn don't 
respond quite in the normal fashion to changes in 
body temperature. (Cram dep., pp. 8-9 11. 18-25 
and 1) 

He verified claimant's complaints of discomfort wi th weather 
changes and he described an inability of the burned area to 
accommodate to extremes of temperature. He also noted that the 
collagenous material which replaces the dermis is less elastic 
making it slightly ~ore prone to inJury from a shearing force. 
There is also a slightly higher probability of skin cancer in 
the burned area. 

Or. Cram rated claimant's disability of the whole person 
secondary to the burn at four percent. He acknowledged the burn 
was conf ined to the right upper e xtr emity and that claimant has 
full range of motion of the extremity. He testif ied: 

Well, it's about half of his arm. I guess if I 
was going to say -- if I was going to try to 
estimate the disability in that fashion I would say 
that his arm is fifty percent disabled in the sense 
that half the arm was burned, and the changes that 
I'm referring to that affect his ability and 
performance are related to that. (Cram dep., p. 12 
11. 18-23) 
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Later he returned to his original estimation of four percent of 
the body. Th'e specialist pu r posed that claimant should protect 
the burn area from exposure to extreme heat o r cold, from 
sunlight and from shearing forces. 

Robert R. Schulze, M. D., dermatologist, saw claimant on July 
10, 1984 and ass i gned a rating of four percent of the body. 

APPLICABLE LAW AND ANALYSIS 

The sole issue in this matter is the degree of claimant's 
permanent partial disability. 

The right of a worker to receive compensation for injuries 
sustained which arose out of and in the course of employment is 
statutory . The statute conferring this right can also fix the 
amount of compensation to be paid for different specific injuries, 
and the employee is not entitled to compensation except as 
provided by the statute. Soukup v. Shores Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

That a worker sustaining one of the injuries for which 
specific compensation is provided under the statute might, 
because qf such injury, be unable to resume employment and 
because of his lack of education or experience or physical 
strength or ability, might be unable to obtain other employment, 
does not entitle him to be classed as totally and permanently 
disabled. Id. at 278, 268 N.W. 598. 

Where the result of an injury causes the loss of a foot, or 
eye, etc., the loss, together with its ensuing natural results 
upon the body, is a permanent plrtial disability and is entitled 
only to the prescribed compensation. Barton v. Nevada Poultry 
Co., 253 Iowa 285, 290, 110 N.W.2d 660 (1961). The schedule 
fixed by the legislature includes compensation for resulting 
reduced capacity to labor and earning power. Schell v. Central 
Engineering Co., 232 Iowa 424, 425, 4 ~.W.2:l 339 (19 42). rhe 
claimant ' has the burden of showing that his ailment extends 
beyond the scheduled loss. Kellogg v. Shute and Lewis Coal Co., 
256 Iowa 1257, 130 N.W.2d 667 (1964). 

Larson in 2 Workmen's Compensation, S58 at 10-28 (Desk ed. 
1976) discusses the nature of scheduled benefits and points out 
that "payments are not dependent on actual wage loss" and that 
they are not "an erratic deviation from the underlying principle 
of compensation law--that benefits relate to loss of earning 
capacity and not to physical injury as such." The theory, 
according to Larson, is unchanged with the only difference being 
that " the effect on earning capacity is a conclusively presumed 
one, instead of a specifically proved one based on the individual's 
actual wage-loss experience.• 

That claimant's burn required hospital ization and subsequent 
physical therapy. 

That claiman t was paid healing period benefits for his time 
off work. 

That cla imant was released to return to work on October 17, 
1983. 

That claimant experiences tingling in his fingers a fte r he 
does work. 

That claimant has been able to work overtime and has worked 
more hours since his injury. 

That c la imant conti~ues to complain of pain with movement of 
his arm , tightness in his skin, additional sweating of the arm, 
greater strain with its use, sensitivity of the skin to heat and 
cold and of chaffing. 

That c laimant must apply cream to his burned area . 

That claimant has not complained to the industrial nurse of 
his acm. 

That claimant has not missed further work because of his 
burns. 

That claimant's foreman is happy wi th the manner in which 
claimant is performing his job. 

That claimant has a functional impairment as a result of the 
burn. 

That claimant's functional impairment is confined to the 
eight uppe r extremity. 

CONCLUSIONS OF LA~ 

THEREFORE, IT IS CONCLUDED: 

That claimant has a functional impairment of his right upper 
extremity of eight (Bl percent which entitles him to twenty (20) 
weeks of permanent partial disability benefits. 

ORDER 

THEREfORE, IT IS ORDERED: 

That defendant pay unto claimant twenty (20) weeks 
pe rmanent partial disability benefits at a rate of two 
eighteen and 70/100 dollars ($ 218.70 ). 

of 
hundred 

• 

The Iowa Supreme Court recently has reaffirmed the concept 
of scheduled m~mber inJuries in Graves v. Eagle Iron Works, 331 N.W.2d Tnat defendant pay the amou'nt of tnis award in a lump sum. 
116 (Iowa 1983) . " 

Although both examining physicians in this matter have given 
claimant body as a whole ratings which incideRtally are identical, 
his impairment will be confined to his right upper extremity. 

Claimant testif ied to various persLsting complaints. Most 
of these complaints were verified by Dr. Cram, and particularly 
those of dryness of the skin, loss of elasticity, decreased 
ability to control temperature and disco~fort with weather 
changes . It is apparent the phys1cian considered these various 
aspects in assessing his eating. The doctor explained that 
circulatory changes might occur because blood vessels post burn 
are not as good at control ling body changes; however, he stated: 
"I think the burn in this case is small enough that it probably 
won't effect his overall bodily ability to control body temperatur, 
Dr. Cram noted that about half claimant's acm was burned, but 
that he has full range of motion and slightly abnormal sensory 
changes. Ultimately he stayed with the four percent body as a 
whole impairment. 

Defendant in this matter have offered twenty weeks of 
permanent partial disability and that, under the circumstances, 
seems fair. Twenty weeks of permanent partial disability is the 
equivaldnt of eight percent of an upper extremity. 

At the time of hearing claimant offered a oill of $323 from 
s. Kantamneni, M.D., a psychiatrist. Claimant testified that 
following his burn he was seen by someone from the psychiatry 
department. The discharge summary states: "The patient became 
very emotionally distraught during his treatment because he 
1idn't l1ke be1ng in the hospital but this has somewhat subsided 
now.• There was some question as to whether or not defendant 
~ight have paid the bill. If they have not done so, L,ey should 
do so. 

FINDlNGS OF FACT 

~HEREFORE, IT IS FOUND: 

That claimant is twenty-seven years of age. 

That claimant has an eleventh grade educati~n. 

That claimant's work history has been confined to his work 
for defendant which he commenced 1n ~arch of 1976. 

That on August 5, 1983 claimant suffered burns to his right 
upper ~xtremity as he was working on a machine at his JOb. 

That defendant pay interest pursuant to Iowa Code section 85.30. 

That defendant pay costs pursuant to Industrial Commissioner 
Rule 500-4.33. 

That defendant file a final report in sixty (60) days . 

Signed and filed this /► day of October, 1984. 

JUO!I ANN HIGGS 1 

DEPUTY INDUSTRIAL co:~MISSIONER 
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BEFORE THE IO~, INDUSTRIAL :O~'llS3IONER 

DAVID ilEST, 

Claimant, 
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Employer, 
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-" IDEAL 'IUT~L INSURANCE CC'IPANY, 

Ir1surance Carrier, ~- , 

~ 
~ ' . 

Oe fend u1 ts • - L.. ~ 

INl'~OOUCTION 

This is a proceeding u, cevie.i-reop~1,u1:J brought by Davi-:3 
'11chael ~est, claimant, aga1r1t ~U3kec Jats, e~ployec, lnd IJeal 
'lu tual Insurance Co., insurance car c 1ec, foe tne recovery of 
furth~c ber,efits as the result ~f 1r1 1r,jucy or, Au~J3t 20, 1981. 
T~is is also a proceeding ir, acbitc1t1or, brought by clJimar,t 
against the employer ;ird insurar,ce ;ace 1ec foe ber,ef~ts ;is 3 
result o: an injury on September 13, 19!32. A "lec1ru1:J .,,'3S helj 
before the un;lersigned on July 19, 1983. The 1c::.ions .,ece 
consi1ered fully submitte1 upon the c ic•.?t o f the depositions 
on S~pternber l, 1983. 

The cecocd consists of the tescimo:,y of ::ltm.:wc ar.d 0;1vi:l 
:lorton; ::la imant' s e xhibits l t,rou3h 3; J~- :rdanta ' exhioi:;; JI. 
thcouqh C; arid th! J~posi~1~r15 ~! Joe S~0r,~s, D1r, .1ai~1 , H!:~~r, 
Kur'< ,wd Jc1mes ··1. T·Jrr,er, 'l.::l. 

IJSUE5 

·rhe issues presented u, the re:i.-:!w-c::!Jper,in:J He "hethec 
there 1s a causal relationship bet,een the inJucy and the 
disability on which he is now basir,3 hts cl:ii:n; ':he extent of 
perm:ir,ent partial disability ber,ef1:$ he is er,titled ~o; .,nether 
cl:iimant's medical creatment .ias ;Jc,or1zeJ oy 1efendar,ts; 
whether section 85.38(2) a~plies; J•,d whether cla1'Tla·,t ts 
an titled to 86 .13 benefits. r~.e 1s~..1es :nese11te~ u, ,:ne arb.
tr:1tiori He whether cl:iimant ce::e1•1•rl :ir, i•.Jury a:1:ir.g out -,c 
HI? ir, ~he cours :: Jf HS employm~ri::. .Htn :!efer,dar,t- · ..,l'\eth 0 r 
there ts a causal relationship between the alleged lnJury and 
the disaoility on which he is no·., bas111g 'us cld1m; th!! extent 
of temporary total, healu,g pec101 ;111d permanent partial d1sab1l
ity benefits he 1s entitled to; his r:ite -:>f compens:it1on; 
whether 85.38(2) applies; a11d ·..ihethec cl:ii:nant 1s entitled to 86.1 
benefits. 

Cllimant testified t~at 1n Jar,uarv of 1~80 he hurt his back 
while working for defendar,t empl~fer ~h?n ~e was liftir,g 100-150 
pound bags of Puce Gold corr,meal off a cor,•,eyoc :i11d stacking it 
on a skid. Claimar,t indicated he los~ some time :is a result of 
that injury and was paid some .,or~ers' com9e11sltio,,. Cla 1:nar1t 
st:1ted th,. next time he u,Jured his b3cl( was in .:..ugust 1981. ~t 
that time he received an ir,jury arising out of :111:I 1r1 the co~rse 
of his employment, with defendant emoloyer when while putting 
weights ir, a scale packer he was ur,able to straighten up. 
::1a1m-'!11t revealed he was see11 by :he co'Tlp,iny phy,ac1an, "· r!, 
0>Jsl 0 c, •1.0., and also was see11 by JJ'.'\eS ,,;. Turrier, '1,D. 
::taimant ag:1111 m1sse1 time fcom wori< ari:l was paid workers' 
comper,sation benefits. Cl31mar,t sc:ited: 

Q. D1d you suffer any subsequer,t problems? 

~- Yes, September of •a2. I beli?ve 1t ..ias 
September 13th. I was work ing on cle:inu,g some 
overhead pipes, and I ·..ient to check the oack to 
make sure I had it cleaned ar,1 the lad1er slipped 
out from under me. I was left there na11gi.n3 or, the 
pipes. When I swung back, I hooked 'TIY foot on the 
lad1er and pulled it back over lr1d 3ot :nyself jowr,. 

Q. ilhat did you do wheri you c:ime dowr,? 

,. I tried to str:iighten U? ~r,1 :ried t-:> 3et 
'TIYS'!!lf back tn shape. I co•Jl::lr,' t :1ffor J to lose 
:iny 11ore time from woe'" 

::1:11mant reveale •:! he -:!1:ln' t report t~is 11,.:11,e•,r;; to his 
supervisor. 

Claimant testified he ~ent ho11e ar,d itar:ed ta~ir,g l hot 
bath to '1\al(e nis back feel better ,1her, the celephor,e r111g. 
::laimant st:ited th,.t while g'!!tt111g out of the tub to a11swec the 
phor,e he expertenceJ a spasm ir, his leg, slipped down an1 struck 
the mid and lower pact of his b3cl( on the tub. ::taimar,c 11sclosed 
th:it !le Just laid there 1r, the tJb ur,til his ~1fe got nome to 
help him out of the tub. Clat'l\311t testified that he went to 
worl( the following d:iy with pat·, 11, his bac~. ~e aske1 nis 
supervisor foe permission to 30 to the pl:11,t ,osptt:il, was seen 
by the o:>l lnt physicia11 :ind tol? to 30 ~o:ne :ir,d cest .Hid put some 

heat or, his back. Claimar,t C'!!V 0 Jled ne returned to work or, 
Oecembe c 12, 19 8 2. 

Claimant testified he cor,tir,ued to w~rk aver, though he still 
was ir, pair, ;1nd d 1scomfor t. Claimant ;lescr tbed pa 1 n or, his 
eight side and left side and radiating iowr, ir,to his buttocks 
and leg . Claimant 11,dicated he took som,~ t1ne off bec3use of 
back pain, but worked most of the ti'Tie ur,t1l he was lai1 off ir, 
Jar,uacy of 1983 with other ..iocke rs. Cl31mar,t indicated ha was 
called b~cl< to work 011 February 28, l'.l83, 1-rJt wh1l~ sho•,eling 
co-er, agau, u,Jured his bac'I. Cl-:iimar,t test 1~i 0 j '"I•? war'<~l Jnti l 
'iacch 4, 1983 when he •,as seen by De. rurr, ... . · Jr,,j nasn' t cetuc11ed 
to work since. claimar,t indicated that 1eftndar,ts dij r,ot pay 
htm worker~• compens:ttion followu,g th'? 3eptembec 1982 11,Jucy, 
out group insurance pai.d pact of his med1c3l bills. 

Claimar,t indicated he would li ~e co tl'<e some classes so 
that he would not have to de,>end on n1; physical strer,Jtn to 
'Tllke 3 living. Claimar,t stlted "ie Zt3Ct!d sw1mming at the 1'1CA 
1t Dr . Tuc11ec's cecomme11dation. 

011 cross-examination, claimant. :eve1led that ducin:J the 
first part of 1980 he inJured his back when he slipped on some 
1ce. Claimant indic:itet.l he was walking 1t the time for exercise 
;is su-;igested by a phys1cLrn. ::laimant testified that since 
Jar1uary of 1980 he has had difficulty with his bac~. Claimant 
testified that h~ did not report the Septe~bec 13, 1982 ir1Jury 
u11t1l the following day. Claimant revealed thit aft.er his 
injury he went to the locker room arid laid 1own on ~ bench. 
Later, wher, he returr,ed to his st:1t1on his suoe,~1sor w3s 
present and wanted to know where he had been. Cl:1imant st:ttei 
he had gone to the bathroom. 

Her'tlan Kur'<, who test1f1ed oy ,13y of deposition, u,d1cated 
he •..iocks for defend3nt employee ?S super11sor of bulk oro::u=:s 
1rd w1s cl:i1mar1t' s supervisor or, S'.!,)te'Tib•::!r 13, 1382. :,r. Kucl< 
i1sclos'!!d that 011 that date cla1mar,t'; Job -,35 worl<ir,g on 
overhead pipes an:l e1uipmer1t, wh1;h w:is ;l~anuo wocl(. ~r. Kuc~ 
revealed the Job require1 ben11w3 bJt r,o lif:ii,g. 

Mr. Kuck testified that or, the morn1r,g of 5eptember 13, 1982 
he had >J problem locating c laimant b'?cause "ie wJsn' c ,.,her:? he 
was _suppose_to be for at least a nalf nour. ,c. Kucl< 111d1cated 
cl11mant said he had beer, away from his job to go to the bathroom. 
Lat : r that day claimant met with Mc. Kurk :ind the ur,1on stewac;I 
to t~lk about the 11,cident. Cla1:nar,t r,ever mer1t1oned ar, injury 
earlier that day. ~,. Kuck stated cnat o r, the 14th cl3imar1t 
::ompla1ned about back 9a1n but did ,,oc t'!!ll him it was a on-the-job 
1111ury. 

Dar, Waite, who testified by way of deposi.tior,, indicit•d he 
"or'<s for defendant employer as :in i·,3r;!d1ent nandlec 311d .. o r!(.-, 
in the same depa rtmer,t as clai'Tla~t. 'Ir. ~a1te disclosed that he 
repr~ser1ted claim~r1t as~ unior, ~t~w3'1 1r1 a discipli:,~ c~s9 in 
front of Hecmar, Kurk. At that tl'TI'!!, he t3l~ed to :: laimanc , but 
claimant did not say anything :ibout ir,j •Jr 11,g nis bacl(, 

Joe Storie, who testified by way of Jepoa1tior1, stated he is 
JP.partment manager of .the bull( products d"?~ct:nent of d'?fenda11 t 
employer. 'Ir. Stor,e 1nd1c1ted th;it b,se1 ,;,~ cecocds, h'!! was 
3ble to say ~laimant work'!!d foe :11s 1ep~,t~4nt t~at jay. Mr. 
Stone testified he was unable to t:ird ;iriyo . ➔ t":at cl;,it11ant 
repocte~ his September 13, 1982 111Jury ~o. 

David Norton testified that he is M:.nager of labor relatio:,s 
for defer,dant employee and has neld tnac pos1t1or, for two ye J cs. 
Mc. Norton test1f1ed thlt 111 Septemb'?r 1932 claimar,t was oaij 3t 
a cate of $10.10 per hour 311d usually .,ould work a 40 hou; week. 
'Ir. Norton :ilso revealed that claimar,t missed two weeks of th~ 
13 weeks because ~f bronchitis. Claimant :ilso missed other · 
times because of tllness~s. 

James W. Tucriec, '1,0.i who test1f1ed oy way of deposition, 
111dicated he is a11 orthopedic surgeon and l3St saw claimant for 
~ack complaints on August 26, 1976. Dr. Tur,,er stated: 

Q. H:ive you seen Mr. West periodic3lly as a 
patter,t sir,ce that time? 

A. I "iave seen hi'll :1 number of tir.tes. ll;a was riot 
se'!!n again from that time until December of 1981, 
and from December 1981 to July 15th of 1983 he w:1s 
seen 13 times 111 the office, plus "le was hosp1t:il1zad 
for five days in M:1rch 1983. · 

Dr. Turner testified that ~h~n ~e saw :llt~:int or, o b 
9 

ecem er 
l , 1991 it ~as b~c~us~ of 1r1 1cute ~ x1c ~ ~~~~.t ~!1 ,f • -~ro - .,. ... . rtl~ 
lu:nb:ir strain. Dr. Turner stat'?i• 

Q. Ok:iy, d1d you co11tinue to '::C·"3t hli'l :11 lOWtr1J 
this report? 

A. At that time he ..ias place➔ o·, ;i bac" :;1Jpoort, 
3ive11 some lifting restr1ccior,s Jnj I cr1~j co ~or~ 
on so'tle Job modifications to -3e• ni:r. 1rito b•Jilj: ,g 
up his back and tummy ~uscles, JnJ yec still <eep 
working. From that time, he was seen on the 6ch of 
Jar,uary, was seer, again 011 the 23rd of Peocuary. 

I commenterl ou the 23rd oE ,eor.nry ::.h:1c he h:i1 
1:nproved a1,j had beer, 101119 .,ell, the•, ne fell 
whil 0 runr11ng 011 the t~? lar,hr,'J h::; is1:) right 
thi3:1 and buttoc k.s, :111 on ~:<:.-;i i :l:~ mot1on of the 
back., reflexes which W'?re int~cc, good :no,eMer,c of 
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limbs, and I felt he sustained a contusion and mild 
str1in and that I would protect him wtth lignt duty 
for a week or ten days and then should 1o full duty. 

t did not feel warrar1ted in ::akiug another set 
of X-rays. I said recheck if pa infu 1. I did not 
see him again until the 13th of October. 

Q. 4s of that time, Febru3ry of '82, wh3t was the 
status then of his aggravatior1, e11cer,tior1 (sicl 
tn &,ugust? 

A. He was still symptomatic in th1t he still was 
complaining of some pain, but I felt he was improving 
ar,d I felt that prior to th1s f3\ l 111 February 
that, if I understar,d it, he wo..ild h3ve oeen back 
to regular work had it not been for the fall. 

I thought he had been anj ther, we too~ him off, 
put him on protected duty or light work for a week 
or ten days 3fter that fall, after that time. 

Q. And is the reason for that then causally 
1ssociated with the fall, 111 your experierice? 

A. I thir1k it's, you ~now, ar1other 1ggravaPion of 
an aggravation and I honestly dor,'t kr,ow w~ere he 
fell, Jhether at home or work or whit. I didr,'t 
kllO'-'- I didr,'t put that 111 the record. 

Q. Well, it's interesting you make that reference. 
He describes the fall somewhat Jifferently. Old 
you, as a pact of his exercise program, prescribe 
that he do ariy cunning? 

A. I think that I hive strongly er,co•Jc.aged h1m to 
do 3S :nuch 'J3lking, light )Og'}1:1g 35 pos3ibl-?. '4e 
1lso have beer1 trying to wore o~t ways ,f ;ett1111 
him into the Y to wor1< 011 sw1mm111;i, 11.:l there :ir? 
programs for the Y :overa1e, but I had certair1ly 
recommended that he try to get 111to so~• light 
jogging, runn1r,g -- not heavy ru1111in1, r,ot the 
20-m1le 3 day type -- but Just a good exercise t/pe. 

Q. Wel 1, is what he descr 1bed ar,d you recorded in 
your history co11siste11t with some 1spec:: of 311 
exercise program that you had recommended? 

A. '.:ertair,ly. 

'). And do you have an op111io11 b1sed 011 r?asor,able 
-ne31cal :,robability as to whether or uot 11,jur1es 

sustain':!d in August of 1981 and ariy exacerbat1or 
resulting from the fall 011 the L:e while rurir1i11g 
resulted in any permanent 1mpairme11t ,,f fc.111ctio•1? 

A. Yes, I have an opir1io11. 

Q. What is your opinion, sir? 

,. I did not at ~hat time feel that Je nad r'?ached 
:, point of where w':! had perm?111e11t 1311age or perrn·1ent 
disability to whece I had giver, 0111 lr,y dLsability 
rating. I had not beer, 1ske1 t? rJte hi11 1nd I Jid 
not feel that we had enough findu,gs to war.t to .:iut 
a permanent rating or, him primarily because it 
would have been minimal, ,nd I feel lt pcob3bly 
would have lntecfer':!d with some of his Job classifi
cations which I felt lt was much more importa11t to 
keep hlm fully working if possible. 

Dr. Turner next 3a'-' cl.1im>1nt or, October 13, 1982. Or. 
rurn':!r indicated that claimar,t's proble11s appeared to get more 
specific at this time. Dr. Turner 1isclosed that the tests at 
that time did show enough evider,ce of disc protrusion to warra11t 
surgery, but opined that claima11t had sustained a smaller disc 
herniatior1. Or. Turrier reve,1':!d that cll1mar1t improved from 
moderately ·~ell to quite well uritil a 'iar::h 4th note which 
i11dicated claimant huct his back while shoveling flour. Or. 
Turner revealed that claimar,t was hospital1zeJ or, 'ilrch 19, 1903. 
Dr. Turr1ec st>1ted: 

A. At this time, t felt that, ,lthough we did riot 
have localiz1119 sig11s, I thought W':! 11i3ht have h~d 
an sggravation of the L4-5 disc. tr, other JOtds, 
we h-1d pr':!vi.ously done a CAT scan arid there was a 
nar3i,ial or :ni111mal hernL'!t1,,r1, 1rd lt this 00111t t 
felt that perhaps w':! should go f1rth!C ir, ou~ 
evaluatior,, ind we 1id ar,1 he w33 J~11ltt':!d to the 
hospitll 011 'i3rch 1,t~. 

4t that time, , my':!logr3m was dor,e. Thi3 was 
wlthir1 normal limits. It did uot show oc add :ir,y 
furthec evider1ce of mor':! disc ~err,11t1011 oc problen 
th1r1 what we had be~r, 1wace of or, the CAT scar,; 
therefore, I cor,tlnued to treat hi'11 on a very 
conservative basis wor~i:19 011 rehab1lit!ltive type 
of activities like 3xerc1sing, trylr,9 to get him 
irito programs at the Y am! recond1tiorii11g and t 
~ave sper,t 3 gre~t je~l of time talkir1g to him 011 
fraukly Just chaugu,g types of jobs that Jon' t 
require be11di11q 311d l1ft11,g, ,11d I believe he is 
making ari ':!ffort ,:1t this point to g'?t sume tral11l11g 
out at Kirkwood. 

Q. Do you have an opinion b1s~d :,11 reJsonabl? 
11edical probability )S to the CJU3C 0[ ClUSeS of 
the aggravation or ex1c':!rb'!tion of ht3 condition ir1 
Hsrch? 

A. I would attribute this to the position that he 
described of shoveling. Somet1~•s it .3r1't so 11uc .. 
now much 011e h3s to lift or to sho·•el. out the 
pos1tior1 111 which or,e has to wo:I< t:om 1~ doing it. 

Q. But you assoc1at, Lt ther, ~,i~ill, _o 1 specif:. 
event oc --

A. Episode. 

~- Or period of --

A. If what he toli rne "as true b,c~ 1: a differer,t 
)Ob, somethi11g he had 11ot do11e be for~ 11, Jhich he 
w.is workirig l11, stoop':!d or sem1-stoop'!d position, 
I cari di.rectly attribute that t? gi·11ng him the 
lr1crease in symptoms we had in March for which I 
wer,t ahead 311d hospitalized him, ,j\d !l !:lyelogram, 
and ,1gain came up with the coriclusion we have a 
,ecy :narqu,al negative EM~, ne<;3tive myeloqraphy. 

These do not alter the diagnosis of a small 
disc herniation because I tn1r,~ :hat 1s a pretty 
fir'11 diagnosis. ,ih1t they offer to ~-~ is that I 1m 
not in l pos1t1on to r•commer,d 3ny other form of 
treatment other tha11 the ~ehab1lltat1v9 efforts 
that :iave been m~je anj. felt 1 great jeal of 
frustr3tion of not l<':!epi11q n1m 1·1 a worc1ng situation, 
aud that's Jhy ! ~ave t1'<e!'l 3 lot ?f ci~.;? cc111,g to 
e11cour3ge ni::i to tC'{ to J•t .uto :;io r,!•r,,ir,u,g. 

Or. Turr,ec 09111?1 th.a: pr1?r to the ~=r:!'l !~SJ i11.urj 
,::\31mant has 1lre':ld'{ suff~ce1 sorn':! per::iarier,: 111pair:nent of five 
p<?rcent of the :nln. Dr. rccr,er ir,j1:,t•.~ 1::. ,muld oe spi;...;alation 
to determi11e which of tne ;;rice 1:1Jurtc.s ::!.1sed what percent1ge 
of di.snb1lity. 

tn .s report dated Dec<:?11bec 19, 19~1 Or. ru:11er stlt':!d: 

David west is a 26-ye.ir-old Juaker )ats e:nploye? 
who was eltamu1ed on Oecemoer 16, 19'31, and st:1t':!s 
chat 1n August he ir,jureo his ba:~. At that time 
they were paci<111g 01ts 1nd he •Jas lifting w'!L;Jht of 
approximately 50-60 lbs. He fel: ~omet~Ln;J snap 
srd g1vu1g sensatior, 111 his bllc<.. ?i? .,33 ,.,ff wo:k 
l11iti 11 ly ,pproxi:natel, six Jeeks 311:J •:i,111 J,s 
r~turned to li;iht dut·/. Pr?se11t l iq•1t ·l.1ty ~as 
about 3 50 lb. weight li11itatior,. ~e has been 
working on weight c~dcct1or, ar,d st1tes tha: ne ~as 
lost about 10-15 lbs. Preser,tly, he 1s not ta~1n~ 
!lr,y medications. He has riot used a b~ck support. 

')n examination he is a moderately obese you11g man, 
do':!s not have a list or limp, lacl<ed a 10" of 
touchi11g h1.s too?s in forward flex1011. He d1d not 
have !I oosit1ve Trendel-:?nbucg or Rhomberg te::t. He 
could heel arid toe 'J!ll,t;. Straight leg r1isir.',] was 
limited a: 8S 0 bil3t':![llly by hamstcing tignc.:1':!SS. 
Kn-ee reflexes l+-, 3nkle reflexes l+- bilaterally. t 
do uot find any specific Jeak11ess or seusocy 
def1cits. 

X-rays reveal no si.gn1f1car,t ev1der1ce of disc space 
nacrowir,~ or ano:naly in the l.1mbar sp1r,e. 

I feel that he has a chroriic lumbar strain. 

,t this time I feel that he coulJ ber1ef1t from the 
addition of an anti-iuflammatory agent such as 
'lotr i11. This was prescc ibed for worku1g periods. 
r would recommend a four-stay ~S corset. This use 
of the corset makes an '?Xercise progra11 ever, ~ore 
important. This has been stressed to the patier,t. 
The SO lb. weight limit that the patient states h~ 
pce~eritly had 011 the r~stricted work may be high if 
it ~ust be lifted 11, awkward positions. t would 
hope that some slight further job moJ1ficat1ons 
could be ~ade to k':!ep him working. 

In~ report dated March 6, 1960 L. c. Str1thman, ~.o., 
St5t"!t11 

HISTORY: This 2~-ye1r-olJ who works at Juak•r 
St3t':!S he hurt his bllC'C lLftu1g bags ~t Quak"r 
about the middle of Jar,u3ry. He w3s off work for 
about a mor,th. He h3S gor1e back to wuck b~t 
-::ontir,ues to complain of some sorehSS (~icl • IIJS 
been taking so'lle muscle r~l1xants. He states tha:: 
his )Ob re:}ULC'?S him to lift 100 pound b3gs. n" 
hJs worke1 1t Quaker foe about two ye:,rs. The pair, 
is localized to the lower thoracic and upper lumbar 
1
cea. I do not get a history of referred pair,. 

EXA'll~~TION: Reveals 311 overJei~ht, young man. 
iiTs abdomen ls protruber?Ln. He states he weighs 
over 212 pour,d-.. He st111ds ~r'lct but as he tries 
to bend forw3rd he 1oes a lot of Jec'<ing mot1011 but 476 
comes withu1 a few u,.:nes of touc~ing th<! floor• 
Wher, I have h1m s11e bend, ~e b~r,1s J f9J degrees 
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and then jerks b3ck to the upc1qht pos1t1on. He 
extends about ter, to twelJe degcec3 ~1tnout d1s
comfoct. He walks or, toes ,11,d he•ls. rt'?fl<?xes ar~ 
symetric at the ~r,ee and ankle. He shows ~o 
discomfort with straight leg ra1su,g but some 
hamstring tightness 3S or,e approaches 90 degrees. 
He has difficulty doing a situp and h:is difficulty 
l1ftu19 both legs off the table. In the pro11e 
position, he complair,s with compressior, from the 
mid-thorlcic area to the upper lumb3c regio11. ~o 
discomfort over the lumbosacral area ar,d the 
gluteals are symmetrical. 'le shows r,o sensory loss. 

X-R,YS: The AP arid thoracic spir,e show r10 asymmetry. 
On the lateral view I am seeing no weogu,g or 
abercatior, of the vertebral bodies themsel1es. The 
AP lumbar v i ew shoes (sic) a slight asymmetry of 
the lower facets with a sl11ht devi.at1or, of the 
spine apex to the left in the mid-lumbar reg1or1. 
The obliques show no defects ir, the pars and the 
facet celat i or,ship appears symmetrical. Or, his 
lateral view we ace se:nng some residual of Schmocl's 
nodes oarticulacly at 5-1, :1 lesser .amourat .at the 
othec vertebra. Some flattening of his l•Jmbar 
lordosis. 

IMPRESSIOl'l: This ;ieutlernan's symptoms are postural, 
aggravate--! by his over,.,e1ght corad1t1on. 

DISPOSITION: I discussed with him that he should 
get some weight off and we talked to him about a 
lumbar flxion e xercise program. He should be a 
little careful with his li.ftir,g for a while ;ind do 
"\ore leg bending and less acute flex1on ar,1 lifting 
from that position. 

APPLICABLC: LAW 

l\n employee i.s entitled to comp·?ns:iti.on f'Jc any and :ill 
personal injuries which arise out of and i.·, the course of the 
employrner,t. Section 85.3(1). 

• 
Claimant has the burden of proving by a preponderance of the 

evider,ce that he received an ir,jury or, September 13 , 1982 which 
arose out of and in the course of his employment. ~cDowell v. 
Towr, of Clarksville, 241 N.W.2d 904 (Iowa 1976); ~usselman ~. 
Central Telephor,e Co., 261 Iowa 352, 154 .J.~ .2d 128 (1967). 

The claimant also has the bur'.len of prov1,19 by a preponderance 
of the evidence that the 1njur,es of August 20, 1981 and September 
13, 1982 ace causally related to the d1sab1ltty on which he r,ow 
bases his ,::l aim. Bodish v. Fischer, Inc., 257 Iowa 516, 133 ~.ll.2 4 

867 (1965). Lindahl v. L. O. Boggs, 236 Iowa 296 , 18 N.~.2d 607 
(1945). I\ possibility 1s [iisuITfcTent; a probab1l1ty 1s necessary. 
Burt v. John Oeere Waterl oo Tractor Works, 247 Iowa 691, 73 N.'1. 2d 
732 (1955) . The questicr, of causal cor,nectior, 1s essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, eipect medical evider,ce must be cor,s1Jered with all 
other evidence- introduced bearing or, the caus.:il cow,ect1on. 
Suet, 247 Iowa 691, 73 N.W.2d 732. The op1r,ior1 of experts need 
riot be couched in defu,ite, t)OS1t1•1• 0r une-:pivocal language. 
Sondag v. Ferris Hardware, 220 ~.,i.2d 903 (Iowa 1974). Howe1er, 
the expect op1n1or1 !!lay be accepted or reJected, 1r1 ~hole or 1r1 
part, by the trier of fact. Id. at 907. Further, the weight t.> 
be given to such an opinion 1s foe the f u,der of fact, 11nd that 
may be affected by the completer,ess of the pr~m i.se Jt~er, the 
expert and other surrounding c1rcurnstanc.:?s. Bodi.sh, 257 Iow,3 
515, 133 N.11. 2d 867. See 1lso ~us selman, 261 Iowa 352, 154 N.11.2d 
128. 

'1h1le a claimant is not entitled to compensation foe the 
results of a preexisting inJury or disease, the mere e•1ster,ce 
at the time of a subsequer,t 1n3ury is r,ot l defer,se. Rose J. 

John Deere Ottumwa ,-locks, 247 Iowa 900, 908, 76 N.w.2d 756, 
760-761 (1956). If the claimant had a pcee'.(tsti.ng cor,dit1on or 
d1sab1l i.ty that 1s aggravated, accelerated, wocser,ed or l1ghcej 
uo so that it results ir, :l1sab1l1ty, claimant is er1t1tled to 
,~cover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 ~.,i.2d 
~12, 815 Cl962l. 

,/hen a worker sustau,s an u,3ucy, later sust,11ns another 
1n3ury, ar,d subsequently seeks to reopen ar, award predicated on 
the first in3ucy, he or :;he must prove one of two thu,gs: (a) 
tnat the disability for ~h1ch he or sne seeks add1:1or,al ~o:-npen
sat1on was proximately :aus4d by th~ first tnJJCY, er bl that 
t'll: 'i•'COtad lll)UCY (;:iral ensu1n1 !1;;.1bil Lt/I ,us pro,c .. ncel'f 
caused by :he first 1n3ucy. ~~Sh<!,'!__~,_..£.r.!.rn_·•1anut;ictur tng 
Co:-nnJrav, 192 •~.ll.2d 777, 780 (Ir,•.-3 19'• . 

If cla1:nar1t has ar, 1mp11rment to the body as a ,.,~ole, ar, 
u,dustc13l d1sab1l1ty •ns be<?ra ;usta:.ne:l. , ,dustrill --l1sability 
-1as defined u, D1e:iec1ch ,. T:1-~1t'I_R;11l~ .:o., 219 I~wa 587, 
593, 258 :-i.w. 899, 902 (1935) as foll o ;,1s: "It 1.;; t:her efore 
plain that the legislature 1r,tended the term ':l1sab1lity' to 
~ean '1ndustr1al :hsab1l1ty' or los-; of eacr.1ng capa:tt/ ar,d not 
1 :nere 'functior1al d1sab1l1ty' to be computed 1r, the terms of 
oercentages of the total phys1c3l 3nd "\>?llt:31 .a1b1l1ty of a r,ormal 
• • :nan. 

°"he udustrtal r:o:nmi;;s1onec h.35 s1ij or, :n:say occ3sioras: 

considered in determHaing u,dustr1al disability 
which is the reduction of earr1in1 Clt)acity, but 
consideration must also be gi•.:en to the injur<?d 
employee's age, education, qu.alificatior,s, experience 
and inability to engage in empl-,yrient for which he 
i.s fitted. Olson v. Goodyear Ser'l1ce Stores, 255 
Iowa 1112, 125 N,"il.2d 251 (1963). Bar:on v. Nevada 
Poultry, 253 Iowa 285, llv N.W.2d 660 (i961 

I\ findir~ of impairment t'J the body 1s l whole 
found by a medical evaluator do~s not ~:iu:ite to 
industrial dis.ability. This is so 'IS imp11rment 
and disability ace not identical terms. Degree of· 
industrial disability car, in fact be :-nuch different 
than the degree of impairment because i.r, the first 
instance reference is to loss of earning capacity 
and 1n the later to anatomi cal or fur,ctional 
abnormality or loss. Although loss of fur1ct1or, is 
to be considered and disability can r3rely be found 
without it, it is not so that an industrial dLsabil
ity is proport1or1ally related to a dagree of 
impairment of bodily function. 

Facto r s considered 1r1 :le t ermir,ing industrial 
d~sabil1ty incl!lde the employee 's medical condLtion 
prior to the inJury, after the 1n3ury, and present 
~ond 1tion; the situs of the injury, its severity 
and the length of healing ;:,eciod; the work ex-
per1er1ce of the :nployee prior to the 1r,Jucy, after 
the injury and poter,tial foe rehabili.tati.ora; the 
employee's quali.ficati.or,s 1r,tellectually , emotior,ally 
and physically; earnings prior and subse;iuent to 
the injury; and age, education, mot1vltion, ar&J 
functional 1mpa1rment as a result of th~ lnjury anj 
1nab1lity because of the injury to eraga-J~ in 
employment foe #h1ch the employee 1s fi.tt:!d. Loss 
of earr11ngs caused by 3 Job transfer fo, reasons 
related to the injury is also reiev.ar,t. These ar~ 
:-natters which the finder of fact cons:.jers collectively , 
in arriving at the detecmir,at1on of the deg ree of · 
industrial disability . 

Thete ace no weighting guidel1r1es that ace 
indicated for each of the factors to be cor,s1deced. 
There ace no gu1delir1es which give, for example, 
age a weighted value of ten percent of total, 
educatior, l value of fifteen perce11t of total, 
motivation - five percent; work experience - thirty 
percent, etc. Neither i.s a rating of functional 
impa1cmer1t er,titled to whatever the degr•e -,f 
1mpa1cment that is four,:! to be conclusive that it 
--l1rectly correlates to th;it degree of u1d•1striill 
disability to the body as a ;,1hole. Ir, other ~ocds, 
there ace no formulae which can bg applied and ther, 
added up to determine the degree of u,dustcial 
disability. It therefore becomes r1ecessary foe the 
deputy or commissioner to draw upor1 ;:,rioc experience 
general and -specialized kno•~ledge to make the ' 
finding with regard to degree of ir,dustri.al disability. 

See_Birming~am v. Firestor,e Tl~e • ~ubber Company , II Iowa 
Industrial Comm1ssior1er Report 39 (1981); Er,strom ~- Iowa Public 
Services Company, II Iowa Indust: ial Commissi.or,ec Reoor t 142 
(1981); Webb v. Lovejoy Cor,structi.on Co., II Iowa Industrial 
Commissioner Report 430 (1981) . 

Iowa Code section 85.36(6) states ir, pertu,ent part: 

In the case of an employee who 1s paid on 1 daily, 
or hourly basis, or by the output of tne employee, 
the weekly eacn1r,gs shall be computed by d1vid1ng 
by thirteen the eacr11ngs, not u,cludirag overtime or 
premium pay, of said employee earned in the employ 
of the employee 111 the last completed period of 
thirteen consecutive caler,d;ic weeks immediately 
preceding the injury. 

Iowa Code section i36.13 states ira pertierat part: 

If a delay tn commencement or tec:-nir,ation of 
benefits occurs without reasor,able or pcobaole 
cause or excuse, the industrial comm1ss1or1ec shall 
award ber1efits in add1tior1 to those ber,efits 
payable under thls chapter, or chapt er 85, 85A, oc 
85B, up to fifty percent of the amour,t of ber,efits 
that were unceasnr,1bly :lelayed or j<?ni?:I. 

\NAL'l3IS 

rhe undersigned ooser.,~d claimant's de:near,or, list . ne:i to 
all of his testimony and found the cl11:nant to be c,,,,'1ble. 

Claimant has met his auc:le~ of proving he rece11ed :ir, injJ~Y 
ar 1sing out of and u, the course of 'H.; "1lployment NL th jeferdant 
employer on September 13, 1982. Def~n~ar.ts presente:I evidence 
tha t claimant did not complain of any 11,jury ir, a meetu,g •Nith 
~1s supervisor or union representative which took place shorcly 
after lunch on September 13, l9i32. Claimant testified chat the 
1n3ucy occurred in late a!tP.rnoon at appcoxi:nately 2:30 or 2: 45. 
The testimony of claimants supec~isor and J~ion cepresent3ti,es 
pl1ced the meeti.rag shotly ;iftec lurach. Cla::n,mt Nould not have 
exh1b1t-,d signs of 3n injury prior to its occurrence. Defeni!arats 477 
:ilso urge that claimant f31l?d to 1r1forn h13 supec11socs of his 
inJury when 1t occurred 1s requ1cPd by company policy. Cl3imant's 



failure to give notice of his iujury 3t tne time it occurred 
would not change the fact of it;; -.,.;currer,ce and not tce of the 
ir1Jury is not ar, issue before the ur,ders1gned. 

Oefendarats also denied liability of th3 Septe'llber 13, 1982 
injury because of c l aimant ' s fall in the b1thtub later that 
evening . T~e only evidence presented regardin-;i the tub 111cident 
was claimarat's testimony and he reveal!d that he was 1r1 the tub 
because of his earlier irajucy at work. T~e greater weight of 
evidence supports a finding that lr,y i:,Jurt or 3iability tha: 
1rose from the tl!b incident was c:iusall·,- re\3te1 to ~is injury 
at work earlier that day. 

Claimant has also met his burden in pro·nwJ he has some 
pecnanent physical impairment as a result of the i>.ugust 20, 1981 
and September 13, 1982 inJuries. Althou,1h claiman t had injured 
his back in 1976, it is apparent from the August 26, 1976 report 
of Or. Turner that no pe r manent impairmerat resulted from that 
inJury. Or. Turner opined clai'llant has an impairmerit of five 
percent of t he body as a result of the two irajurie•. Dr. Turner 
disclosed that it was Just speculation to determine w'nch inju r y 
caused more of the impairment. However, permanerat impairmerit is 
only one of the factors in :leter'.Tlining a persori's iridustri1l 
disability. 

Claimarat is 28 years old, has a 3ED ar,d has taken courses 
toward a degree in business at ar, area commur11ty college. The 
maJority of work that claimarat held prior to working with 
defendant employer •,1as physical in nature and required heavy 
lifting. ".:laimant s t arted wocku,,1 foe defendant employee in the 
summer of 1978. Although claimant had some prior back inJur1es , 
the eviderace did r,ot indica t e he had any per'llaner1t impairment 
oecause of those inJuru?s and had no effect or, his ability to do 
heavy labor. The 1reatec we1-;iht of evidence indicates that 
-:la1mant was u1 a JOb which :iid not reqJice as hea•,y of l1ft1r11 
<1heri he had his Sepce'.Tlber 13, 19d2 11,jucy. At :he same time the 
December 18, 1981 report of Dr. rucnec discloses that at th:H. 
time not much impairment w?uloi result from ':.he first inJury. 
i>.ftec a complete review of the evi1•?nce 1t 1s detecmuad that 
claimant has an industrial disability of tw? oeecent as a result 
of his inJUCY on August 20, 1981 .in-:! ar, uadusteill dis3b1lity of 
eight percent as a result of h1s 1nJc1ry or, September 13, 198:. 

The parties have raised the issue of C3te on th~ September 
13, 1982 injury. The record indicates that :l.1i'.Tlar1t actually 
had gross earnings of $337.15 pee week foe the thirteen weeks 
prior to his 1nJury. Claimant showed t~at during that th~cteen 
week period he missed woek because of sickness. The pa r t i es did 
not furnish the undersigned with the .,eekly eaenings for any 
specific week, but claimant testifi~d that •f he hadr,'t missed 
work because of his bcorachitis he would h3ve <1orked forty hours 
3 week an-:! was paid at a rate of Sl0.10 pee hour. It is found 

that cl.11mar1t's rate 1s $253.77. 

The defendants raise the question of whether the medical 
bills after the September 13, 1982 1r,Jucy was authorized under 
section 85.27. Defendants denie1 liability foe the bills on the 
grounds that claimant's Septemec 13, 1982 1nJury did r,ot arise 
out of and in the course of his employment. Defendants cannot 
claim that they ace not responsible for medical bills arad at the 
same time require claimant to go to physiciaras of the def•nd1r1ts ' 
choice. Defendants ace responsible foe ee1mbucsement foe those 
medi:ll bills. 

After a review of the evider,ce, it 1s deter~1ned that a 
legitimate dispute as to whe:hec claimant's 3eptembec 13, 1982 
injury .icose out of :1.nd ir, the course of claimant's employment. 
Claimant has failed to show that defendants' failure to cor.r:ience 
benefits was unreasor,abte. 

FINDINGS OF FACT AND CONCLUSI~>tJS ~F LAw 

WHEREFORE, based on the evidence presented ar,d the pc iuciples 
of law previously stated, the following findings of fact and 
cor,clusions of law are made: 

FINDING 1. On i>.ugust 20, 1981 claimant was inJueed while 
working foe defendant employer. 

FINDING 2. Ori September 13, 1982 claimar,t was ir1Juced while 
working for defendant employer. 

FINDING 3. Prior to August 20, 1981 claimar1t had LnJured his 
back but no permanent 1mpa1rment resulted. 

FDIDING 4. On September 13, 1982 clai'llant 11,jured his oack 1t 
home ,1h1le taking a hot bath to help rel1~ve h1;; pau, from tne 
1njury which occurred at work. 

CONCLUSION A. Claimant's ir1jury at home 111 his bat~tJb the 
evening of September 13, 1992 was causall1 eelated to his inJury 
at work earlier that d1y. 

CONCLUSIONS. On September 13, 1982 cla1~ar,t received 3r1 iraJury 
arising out of and u1 the course of his employ'llerot. 

FINDING 4. Claimant has a permanent Lmpaicmer,t of five percer,t 
(5\) of the body as a whole as a rzsult of :he August 20, 1981 
and September 13, 1982 injuries. 

FINDING 5. After his August 20, 1981 inJury claimant was placed 
on a JOb which did not require heavy lifting. 

FINDING 6. Cla1mar,t is tweraty-eight (29) years old. 

FINDING 7. Cl aimant has takera courses 1n a community college 
toward a deg r ee 1n business. 

FINDING 8 . The majority of the wor k claimant held prior to his 
employment with defendant employer <1as physical in nature. 

FINDING 9. Not much impairment resu l ted from claimant's August 
20 , 1981 inJury. 

CONCLUS I ON C. 
disab1l1ty of 
1981 inJury . 

Cla imant met h i s burden 1n pcovir~ l n indust r ial 
t wo pe r cent t2 \ ) as a result of his August 20 , 

CONCLUSION D. Cla imant met his burden in proving an indust r i a l 
dis abili t y of eight percer1t (81 1 as a resu lt of his September 
13, 1982 inju r y. 

FINDING 10 . Cla imant ' s actual wages foe the thirteen (13) wee ks 
preceding-his injuey was three huradred thirty-seven and 15/100 
dollars ($337.15) pe r week. 

FINDI NG 11 . Cl aiman t missed wor k 1n the th i cteer1 ( 1 3) wee ks 
pr ior to his inju ry because of illness. 

FINDI NG 12 . ·If not fo r the illness, claimant would have wor ked 
forty ( 40) hour weeks at a rate of ten and 10/1 00 dollars 
($10.10) per hou r . 

CONCLUSION E. Claimant's rate is t wo hundred fifty - th r ee and 
77/1 00 do lla rs ($253.77) fo e the September 13 , 1982 injur y . 

FINDING 13. Defendants denied liability foe claimant's medica l 
bi l ls after Septembe r 13, 1982. 

CONCLUSION F. Cl aimant 's med1c1l !:>ills "'!re not ur,author1zed. 

FINDING 1 4 . Defeuda nts had 3 legitimate '.:juest1on regardu,3 
liab1l1ty for claimant's September l), 198::! i11Jucy. 

CONCLUSION G. Cla1mant is not en::1tled to 86.13 benefits. 

ORDER 

THEREFORE, defendants are to pay unto claimant twe l ve and 
si x-sevenths ( 1 2 6/7) weeks of healing period benefits at a rate 
of t wo hundred f i fty - three and 77/100 doll~rs (S253.77) per wee k . 
Defenda nt s ace to pay unto claimant ter, (10) weeks of permar,e~t 
pa rtial disability benefits 3t a rate of two hundred five 3nd 
54 /100 dolla r s (S205.54 ) per ~eek and forty ( 40) weeks of 
pecmaner,t partial disability ber,Pfics at 3 eate of two ~ur,dced 
fifty-thr 0 e and 77/100 dollars ($253.77) oec week. 

Defendants ace to reimburse claimant for his medical e xpenses 
with c1>gacds to the September 13 , 1?82 inJury, but a r e to !:le 
giveu credit fo r any benefi t s paid •Jnder their group plan. 

De f end ant s ace to reimbur se claimant eight arid 64/100 
dollars ($8. 64 ) fo r mi leage. 

Accrued benefits are to be made in a lump sum together with 
statutory interest at the rate of ten percent (lOi) pee year 
pucsuaut to Section 85.30, Code of Iowa, ls 1me11ded. 

costs are ta xed to defe11dants pursuant to Industr ia l Comm1ssio11ec 
Ru l e 500- 4 .33 . 

Defendants sha l l f ile a f inal report ~pon p3ymer,t of this 
awa rd. 

Uv 
Signed and filed this )l{ day of October, 1984. 

DAVIDE. LI N 
DEPUTY INDUS COMMISSIONER 
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BEFORE THE IO'flA INOUSTR ! 1>,L ::OM'l!SS !ONER 

STEVE WIKERT, 

Claimant, 

vs. 

CITY OF CEDAR FALLS, 

Employer, 
Self-Insured, 
Defendant. 

FILE NO. 663479 

R E V I E "1 -

D E C I 5 ! 0 N 
,.C r~; I.id~ 

' This is a proceeding in review-reopen111g brought by Steve 
Wikert, the claimar,t, 3gainst nis em?loyec, the City of Cedar 
Falls, self- insuted, to recover additior,al benefits under the 
[owa ·,1orkers 1 Compensation Act by virtue of ,u, 3dmitted u,::lustrial 
iraJury which occurred on December 19, 1980 wheceiu the claimant 
sustained a low back i11Jury. Cla1ma11t w:1s paid temporary total 
and healing period benefits through July 31, 1981 at a weekly 
rate of $189.99. However, base::l Jpon a salary of $308.00 per 
week, claimant being married and having or,e child at the time of 
injury, claimant is entitled to a rate of il92.86. 

This matter was heard in Waterloo 011 December 28, 1983 and 
considered as fully submitted at the time of the nearing. !n 
this decision we will concern ourselves u 1 -ietermi11111g the 
claimant's d1sab1lity, if any. 

Based upon the unders1g11ed's r,otes the record in this matter 
consists of the oral live testimor,y of the claimant, his spouse, 
Mark Tichy, ;-iard Stubbs ,n::l L. ,,. (Du ke) '!ourq 3s ,1ell a:; 
commissioner 's exhibit 1, consisting of :laimant's 3nsw~rs to 
interrogatories, claimant's exhibits l t~rough 6 and defendant's 
exhibits A through D. 

There is sufficie11t credible evidence contained iu this 
deputy's notes to support the fol lo·,11•11 s tate111?rat of :act:;: 

Claimant, age 30, married with 011e dependent child at the 
time of his injury has been employed by the employer as the 
city's cultural supervisor since June of 1977. His duties 
consisted of adm1nister1ng cultural progrlnS, cla:;s~s and events 
and municipal gallery exhibits in coor~inat1on with and for the 
city and the surrounding 3rea as ~ell as tne Cedar Falls School 
System. These duties specifically ir,vol,e ?nysicall/ ~oving 
entire art exhibits from 011e locat1or, to dllOthtr ,11ch little or 
rao assistauce. 

On December 19, 1980 the claimant tra11S?Orted ac, 3rt display 
from Cedar Falls to Des r101nes durir,g wnich process he began to 
suffer pain and stiffness. rhe exact mechanism of the 1nJury 
was unclear . The claimant attributed Lt to the physical activity 
involved in loading and unloading as ,1ell as to the extremely 
cold weather condit1or1s made worse by the fact that the city 
owned van which he was using had a defective heater thereby 
e xposing him to extremely cold temperatures. Wh~t'ler ir, fact 
the heater was defective, the city having cest1Eied tnat it was 
tested and appeared to be 1n worku1g order or riot, it 1s clear 
that the claimant suffered an 1~J ury dur1rag h13 delivery of :he 
exhibit which immediately surface1 on the jate of the delivery 
:ind which immediately caused hi,r. to curtai l !us pnys1c3l 3cti•1ites. 
It is further clear that the emplo1er treated this as a compensable 
injury by ultimately making payment of "lealiu:;i period benefits. 

The claimant had no preexisting cond1t1on that cor,tributed 
to his condit iou on December 19, 1980 and no evidence is found 
that an inJury subsequent to the December 19 1nc1dent has 
occurred. The emoloyer speculates that the cla1mar1t may have 
sustained an injuiy wher1 lumber was delivered to his home 011 the 
date following the inJury. This allegatior, fails 1n light of 
the testimony that the cla1mar1t did no loading or unloading or 
lifting and, in fact, did absolutely nothing to assist the 
lumber company employees other than to g~ide some lumber through 
a second floor window. 

Subsequent to the inJury which occurred on a Friday, :laimant 
worked on 'londay and Tuesday preced1ng Christmas, but on Wednesday, 
while off work, his condition required him to seek as31stance 
from a chiropractor. He was under chiropractic care out was 
able to work during the first two weeks of January following the 
New Year's day, but after which time he was taknn off work by o. B. 
'lac•ll ll3n, M. o., "lis familt physician for bed rest. ,-lhen no 
improvement occurred, he was referred to ~rnold E. Delbridge, ~.D. 
)r. Delbridat:.'s .,ec.1cal renor;: date 1 ril _:;, l'.l'.:~ •c _a1n-'t:it's 
ex'libit lJ states, 1n part, as follows: 

• 
~r. Wikert at tn1s time is not raelr ready to 

return to work on a full t1me basis. !t ~ay be tJO 
to four months befor~ he could return on a full 
time basis unless n1s c 0 covery 1s speejed u? 
noti.:eably. 

I feel that Steve Aikect definitely has low back 
pain with radicul1t1s. The fact that he had a 
negative :nyelogr•m 1s not particul1rl1 remar«aole 
in the sense th3t in about 251 of disc cases the 
myelogram 1s negative. Even 1n some :ases where 
there 1s a disc there is also a negative CT 3can a:; 
well. My diag11os1s of Steve ~1kert lt chis t1~e is 
lumbar disc syudrome. 

Claimant was unable to do any worK durir,g the period that he 
was under Dr. Delbridge's treatment from Jar,uary 30, 1981 
through April S, 1981. ~t that time he was granted a partial 
release allowing him to work two hours per ::lay for the period of 
April 6 through April 17. This ,1as then 1r1creased to three 
hours per day during the period of April 22 through May 8, four 
hours per day during the period of 'lay 11 through May 22; five 
hours per day during the period of ~ay 26 to Jult 3 and six 
hours per day during the period of Jul/ 6 through July 31 at 
which time he ~as released to work eight hours per day. 

011 September 1, 1982 Dr. Oelbr 1dge is:;ue::l per:nanent re-
str 1ct1ons that the claimant should wor~ no more than eight 
hours per day and should not engage ir, lifting items weighing 
more than 25 pounds nor should he 11ft any items while ascending 
steps. 

On November 10, 1982 Dr. Delbridrye submitted a disability 
report to the defeudant setting forth the following: 

Steve Wikert has 110 neurologic deficit of his 
lower extremities and as you know he has had no 
surgery. He has lost forty degrees of forward . 
flexion, a 4% impairment. He lacks ten degrees of 
extension of his lumbar spine, all impairment. He 
lacks ten degrees of side to side bending to each 
:;ide, a 4\ impairment and he has full rotation. 
Totaling up the various impairments ,1e find that he 
has a 9\ whole m,, impairment as a rOC?sult of his 
loss of motion of his lumbar sp111e. 

The functional disability rating of nine percent was sub
stantiated by Thomas A. Carlstrom, :1.0., 1n a medical report 
dated February l, 1983 (Cl. ex. SJ. :~o ,1<::ight 1s given ':.o or. 
Caclstrom's speculation that half of the ra111e percent disab1l1ty 
might be attributed to an a1gravat1on of the claimac,t 's symotoms 
on tne day following his delivery to Des Moines in light of.the 
Eact that no evidence was produced that the ~laimac,t performed 
"relatively heavy exertion following the Jar, jrive". Up to the 
jate oE hearing the claimant has continued to suffer oa•n as' 
well as to be restricted in his daily act1vit1es, bot~ work 
related and non-work related. After an unusally long healing 
period it nas beer, necessary for him to returr, to physical 
therapy or, at least two occasions and it h3s been necessary for 
him to see Dr. Delbridge as recer1tly as 60 days prior to hearing. 
Because of continuing back pain he is fitted for a back brace 
which he continues to wear between 10 and 14 hours per day. 
::laimant also is found to be unable to •,1ork more than eight 
hours per day and has oeen issued :1 25 pound ~eight restriction. 

rhe claimant has the burden of proving by a prepon-3erance of 
the evidence that the ir,Jury of December l'.l, 1980 i3 causally 
related to the d1sab1llty on which he now bdses his claim . 
Bod1sh v. Fischer, Inc., 257 Iow3 516, 133 N.,,/. 2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Iowa 296, 18 N.,,.2::l 607 (1945) . A 
possibility is insufficient; a probability 1s necessary. 
Burt v. John Deere Waterloo Tractor ~orks, 247 Iowa 691, 73 N.fl.2d 
732 ( 1955). The question of causal connection is t>Ssent1ally 
within the domain of expert testimony. 9radshaw v. Iowa Methodist 
Hosoital, 251 Iowa 375, 101 N.W. 21 167 ( 1960). 

In applying the foregoing lega~ principles to the case at 
haud, it is apparent that the claim.J.nt h-1s bo1Jrne his bur::lcn of 
proof 1n establishing by a prepouderance :if the evidence that 
his current 1mpair~er1t is causally connecte::l to the work activity 
which is under review. 

If claimant has an impairment to the body as a whole, an 
industrial disability has beer, sust31ned. Industrial d1sao1l1ty 
was defined in Dieder 1ch ''• Tri-C1t'(_Rallway_Co., 219 Iowa 587, 
593, 2sq N.W. 899, 902 (1935) as follows: "It 1s therefore 
plain that th!! legislature 1ntende::l the ter:n 'disability' to 
mean '1ndustr1al disab1lity' or loss of earning capacity and not 
a mere 'functional disability' to be computed 1n the terms of 
percentages of the total physical and mental ability of a normal 
man. lt 

The opinion of the supreme 
3ervice Stores, 255 Iowa 1112, 

.cited with approval a decision 
for the following proposition: 

court in Olson v. Good~ear 
1121 • 12 5 \j •• ,i. 2d 2 s r. s·r < 19 6 3 > 
of the industrial commissioner 

Disability••• as defined by the Compensation ~ct 
means industrial disability, althou1h functional 
disability is an element to be considered ... In 
determining industrial d1sabil1ty, cor,si1eration 
may be given to the inJured employee 's a1e, education, 
;ual1f1cat1ons, e•pecience and h13 1raabil1ty, 
because of the inJury, to engage in e:.1ployment for 
which ne is fitted. • • • • 

In applying the foregoing leg3l principles to the case at 
,and, Lt 1s concluded that the claimant has susta1r1ed au induscr1al 
11sability of 20 perce~t of the body as a whole. Cla1mar1t, a 
young man, has a permaner,t phys1:al .J.bnor11al1ty. His Jbility to 
a-ivance in his career will be restrict,~ by his physical l1m1tations. 
Future employment opportun1t1es ,1111 be dimin ished due to 
prospective employers' reluctauce to hire persons with pre-
existing bacK abnormalities. 

THEREFORE, after tak1ng all of the credible evidence con
t ained 1n this deputy's notes and after naving seen and hear::l 
the witnesses in open hearing, the following findu,gs of fact 
are made: 
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1. That this agency has Jurisdiction of the parties and the 
subject matter. 

2. That the claimant sustained an adm1tted industrial 
injury on December 19, 1980 which inJury arose out of and 1n the 
course of his employment. 

). As a result thereof, the claimant has been paid he3ling 
period benefits at a rate of $189.99 rather than the correct 
rate of $192 . 86. 

4. That the claimant has sustained a functional impairment 
of the body as a whole 1n the amount of nine percent, all of 
which results from the inJury under review. 

S. That as a tesult thereof, the claimant continues to 
suffer pain and is subject to substantial employment restrictions. 

6, As a result thereof, the claimant has sustained a 20 
percent industrial disability of the body as a whole. 

THEREFORE, IT IS ORDERED that beginning on November 10, 
1982, defendant pay the claimant a hundred (100) week period of 
permanent partial disability benefits at the weekly rate of one 
hundred ninety-two and 86/100 dollars $192.86. That all accrued 
benefits are payable in a lump sum together with statutory 
interest. That the defendant pay the claimant an additional two 
3nd 87 / 100 dollars ($2.87) for all weeks during which healing 
period benefits were paid at the 1ncorrect rate. 

IT IS FURTHER ORDERED that the defendant shall pay the 
claimant mileage and transportation expenses 1n the sum of one 
hundred seventeen ar,d 04/100 dollars ($117.04). 

IT IS FURTHER ORDERED that the costs of t~is action are 
char~ed to the defendant in accordance with the Iowa Industrial 
Co111m1ssionec Rule 500-4.33 and shall include thirty and 110/100 
dollars ($30.00) for the cost of the medic al report of Arnold E. 
Delbridge, M.O., dated April 28, l'.1'31 3nd seven and r,o / 100 
dollars ($7.00) f6r costs of ser~ice of the witness subpoena 
served on Mark Tichy. 

IT IS FURTHER ORDERED that the defendant file a claim 
3ct1vity report within twenty (20) days fro~ the date of this 
decision. 

Signed and filed this Y.;> day 

COMMISSIONER 

BEFORE THE IOWA INDUSTRIAL co~~ISSIONER 

CAD WILLINGHAM, JR., 

Claimant, 

vs. 

File No. 687819 

REVIE,1-

R E O P E N 1 N G 

employer in recograition of perfect atte11dance. 

Claimant stated that on November 17, 1981 he ,.,as boning hams 
at table 12. He explained that as he was lifting about a 20 
pound ham he felt a pain gou,g down his back. He state<l that he 
ceported the incident to his foreman and went to the first aid 
station where h7 was given pain pills and sent back to work. 
Claimant test1f1ed that his pain continued so he saw th• company 
phys~c1ar,. Re stated that he was everatually admitted o the 
hospital w~ere 1t was detecmiraed that he Jas suffering from a 
ruptured disc. He stated that the ~isc was surgically removed 
following which he was off work about 12 weeks. Claimant 
admitted he was paid compensation during h1~ time off. 

Claimar,t disclosed that after his surgery and return to work 
he was placed on a number of restrictions by his doctor. These 
restrictions initially involved a limited number of work hours 
and a weight lifting limit: however, they ~ave evolved over time 
since the inJury to the point where cla1'!lant is now allowed to 
work up to a 44 hour work week ,ir,d may lift up to 30 pounds. He 
ldvised that he 1s also restr1cted from ber,d1ng, reaching and 
stretchu,g or twisting to the right which h.:is prevented him from 
beu,g able to transfer to a number of different jobs. Claimant 
advised that when he returns home from wore after an average day 
his back is often sore and painful. Claimant stated that over 
the course of a four to six week period his back will develop 
enou;ih pa1p that he 1s reguired to take three or four days off 
to recuperate. ~estated that at the present time he occasionally 
has enough bac k pair, that he is unable to sleep at night. He 
occ as1or,ally "lrags his rign leg lnd has :lifficulty climbing 
stairs. 

Claimant stated that lt one time he received a warning about 
the amount of time he had missed from work. Cla1mar,t stated 
that he went to his supervisor concerrn11g this warning an-:l -'lS 
told later that it was torr, up. Cla1mar1t sai"I that he had also 
received a warning for ta'(1ng too long to go to the restroom 
which he attributed to his inability to wale guickly enough. 
Claimar,t stated he 1s present:y employed lt Oscar ,ayer, although 
at the time of hearing there was a layo ff due to a labor d1soute. 
Claimant expressed some worry and 1oubt about his ability to' 
continued at his present employ~ !~t ur,c1l retirement. 

David J. Seror,al testified thlt he nas beer, employed at 
Oscar ~ayer for 29 years. 1e advised that he knew the claimant 
both before and after his inJury of November 17, 1981. According 
to Mr. Seconal, claimant does not appear to be able to perform 
his job as well now as he did prior to hi;; injury. Mr. Seconal 
testified that he has observed that claimant appears to be in 
pain 011 occasion while lifting, twistinq or bendirag. 

Karold Schwiker, Jc., t?stified that he also hls cno·•· the 
claimant before and after his inJury ot November 1981. He 
~elieved that claimant was lble to do his job better before his 
1nJury than aftec it. 

OSCAR ~AYER ANO CO., 

Employer, 
Self-Insured, 
Defendant. 

DEC[S[O r \Le.o 

Douglas Nelson :estified that he is employed by the North 
Central _Rehab1litat1on Service as a rehabilitation counsellor. 
He testified as to his professior,al qualifications and indicated 
that he was familiar witn the local Job market in the Davenooct 
area. Mr. ~elson advised that he h3d seQn and evaluated th; 
claimant at the request of claimar,t's counsel. He outlined the 
types of tests which were administered to the claimant. ~r. 
~elson indicated that prior to the inJury of ~ovember 1981 
claimant was in a position to do heavy industrial labor where 
th~ wage level ranged from $7 to $12 per hour. It was his 
opir,ion that claimant would no longer be able to do ~eavy manual 
labor and that if he were to see< a job today, he would earn SS 
o r $6 per hour. ~r. Nelson opir,ed that claimant suffered an 
industrial disability of 64 to 55 percer,t. He admitted on 
cr oss-exami~ation, however, that his opir,ior, was b3sed upon the 
assumption that claimar1t was 110 longer employed at Oscar ~ayer. 

0 t'-i ?, D: \981\ 
,i\l~l cc.1'\l/,\!.: 

INTROOIJCTIO'I 

This is a proceeding 1n review-reopen 1n~ brought by C3d 
Willingham, Jr., claimant, a~ainst Osr.ar :~ayer and Company, a 
self-insured employer, for the recovery of further ber,ef1ts as 
the result of an injury on November 17, 1981. Claimant's rate 
o • compensation as indicated by the rate agreement filed December 
4, 1981 is $256.05. A heariog was held before the u11dersigned 
on September 13, 1984 at the Bicer,tennial Office Building in 
Scott County, Davenport, Iowa. The case was cor1s1dered fully 
submitted at the conclusion of the hearing. 

The record consists of the testimony of claimant, David J. 
Seror1al, Harold Schwikec, Jr., Douglas Nelsor,, Dale Potter, and 
Vernon Keller: and claimant's exhibit A. 

ISSUES 

The issues presented by the parties 3t the time of the 
pra-he3ri11g and the hearing .are whether the claimant's disability 
is caJsally rela~ed eo the injury of November 17, 1981 and t he 
exter1t t o which c la1mar,t may be entitl ~d to per~ar,er,t partial 
disability benefits. 

EV,DENCE PRESE~T£D 

Claimant, ag e 44, testified that he grew up in Mississippi 
where he quit high school 1n the 10th grade to go to work and 
help supoort his family. Claimant 3tated that in his early 
employme~t career he was a kitchen worker at" Old ~1ss," had 
washed c ars and done ger,eral unsk1lle1 labor. In 1963 he moved 
t o Iowa 3nd soon started working for the defendant. During his 
21 years of employment he has done 3 varie ty of jobs, Claimar,t 
recalled that prior to ~ovember 17, 1981 ne had missed worked on 
or,ly two occasions and had receivqd 10 o r 11 lqtters fr om the 

Dale Potter testified that he is a supervisor 1n the ham 
bone department at Oscar ~ayer. He stated that claimant does a 
very good job at the present ti,ne and that he had other people 
working for him with less capability than the claimant. He 
confirmed that the attendar,ce report which the claimar,t received 
for missing work as a result of ~is back was discarded and 
removed from the claimant's records. 

Vernon Keller testified that he 1s the safety and security 
manager at Oscar Mayer and Company. He advised that it is part 
of his job to handle workers' compensation cases for the defendant. 
He stated that he arranged for claimarat to receive medical 
treatment and surgery on his b1ck. He st3ted further th3t 
c la1ma11t has not been paid any permanent partial disability 1;; a 
c~sult of his 1r1Jury. He aJvised that the defer,da r,t has attempted 
to follow all of the restrictions imposed upor, the cla1~ant by 
his physici~n. On cross-examir,a~1on, ,r. Keller a1vised that 
the claimant 1s in no jeoparjy of losir,g his job because of the 
time off work because of his back cond1tior,. 

Dermis "liller, •1.0., tt>st1fi~1 by way of depositio'l which 
••as included as c laima11t's exhibLt l'.. Dr. 'liller stated that he 
received 3 medical degree fr om the University of Iowa College of 
Medicine in 1959; that he performed his ir,terr,ship at Philadelphia 
Ceneral Hospital for one y-?ar and then returraed to the VA 
Hospital in Iowa City for a year of ger,eral surgery: that 
following this he went to the Un1vers1ty of Texas at Galveston 
for four years of orthopedic residency trainu,g. or. ,iller 
stated that following his residency training he served two years 
i r1 the Public Health Ser~ice 111 Staten Isla11j, ~ew lock .:ind has 
since beer1 employed i11 private practic e in Davenport, Iowa. 
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Or. 'tiller testifi ed that he first saw claimant 011 December 
17, 1981 at St. Lukes Hospit3l. At that time he saw him at the 
request of Or. Sam Choi, a neurologist, 3nd Dr. Casper, a 
colleague of the family physic1a11, Dr. ~cCabe. The doctor 
stated that he conducted an ~xam1n3cion of the claima11t on 
December 17, 1981 Just a few hours after a myelogram was performed. 
At that time the doctor noted a sensory loss on the claimant's 
lateral three toes, some pain radiating down the lateral side of 
his foot, the absence of a right ankle jerk and that straight 

. Factors considered in determinir,3 industrial disability 
111clude th~ ~mployee's medical condition prior to the injury, 
after the lnJury, and present conditio11; the situs of the 
injury, its severity and the length of healing period; the work 
experience of the employee prior to the inJury, after the injury 
and potential for rehabilitation; the employee's qualifications 
intellectually, emotionally and physically; earnings prior and 
subsequent to the injury; and age, education, motivation, and 
functional impairment as a result of the inJury Jnd 1nabil1ty 
because of the injury to engage in employment for ~hich the 
employee is fitted. Loss of earnings caused by a job transfer 
for reasons related to the injury is also relevant. These are 
matters which the finder of fact considers collectively in 
arriving at the determination of the degree of ir~ustrial 
disability. 

leg raising on the right side was positive at 45 degrees. The 
doctor stated that he also reviewed the myelogram which was 
performed o~ the ~laimant which showed a filling defect at LS, 
Sl on the right side. Based upon the historv given him by the 
claimant, the physical findings found upon e;am1nation and the 
mye l ogram, the doctor concluded that the claimant was suffering 
from a herr1iated intervertebral disc at LS, Sl on the right. 

Dr. Miller stated that on December 21, 1981 he performed a 
laminectomy and a discectomy removing the ruptured part of the 
disc at LS, Sl on the right. He did not perfo rm a fusion of the 
spine. He revealed that the claima11t was discharged from the 
hospital on December 26, 1981. Dr. ~iller testified that he 
r1ext examined cla1m3nt on December 31, 1981 at which time he 
noted that the claimant was doing reasonably well. The staples 
were removed and he noted that the wound was well healed except 
for the central area where there was a slight ove rlap of skin. 
The cl3imant was advised 3t that time to gradually increase his 
activity but to avoid any lifting, benjing or any strenuous 
activities. Dr. ~1ller stated that he saw the cl3i~ant a number 
of times over the past few months followir1g the su rgery 311d that 
the claimant woul~ on several occasions co~pla1n of pa1r1 from 
his employment at Oscar ~ayer. Dr. ~1 ller attempted to explau1 
the types of restrictions to which the claimant is subject. He 
advi3ed that there are a number of complicated factors involved 
in arriving at the appropriate restriction, but as a gener3l 
rule claimant should not do any continued heavy l iftir,g, twisting 
or bending. He established a weight l1ftir1g limit af 30 pounds. 
It was the doctor's opinion that the clJimar,t woul1 cont11,ue to 
be able to perform his Job at Oscar 1ayer give11 some reasonable 
effort on the part of Jll parties to accommodate the particular 
problems from which the claima11t suffers. The doctor felt that 
the claimant would continued to suffer ~ome pair, and that he 
would on occasion have to be off work for two or three days at a 
time in order to give his back a chance to recuperate from his 
activities. Dr. Miller assessed a functior,al impairment of the 
claimant equal to 15 percent of the body as a whole. 

~ review of the rema1nd1 ng evide:,ce indicates that claimant 
does indeed have some restr1ct1ons on the amount of weight he 
can lift and the number of hours e3ch week he should be ~orking. 
The attendance records of the claimant confirm that since his 
injury he has missed more work than he did prior to ~ts 1niurv. 

Also included in the documentary evidence is the report of the 
vocational rehabilitation counsellor which reiterates his 
conclusion of industrial disability and provides information 
cor,cerning the basis of that opinion. According to the records, 
claimant was released by Dr. ~iller to return to work on Monday, 
March 22, 1982. 

APPLICABLE LAil 

The claimant has the burden of prov1n; by a preponderance of 
the evidence that the injury of November 17, 1981 is c ausally 
related to the disaoil ity on which he r,ow bases his cl aim. 
Bodish v . Fischer, Inc., 257 Iowa 516, 133 N.d.2d 867 (1965). 
Llndahl v. L. o. Boggs, 236 Iowa 296, 18 N.~.2d 607 (1945). A 
possibility is insufficient; a probability 1s necessary. 
Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.W.2d 
732 (l955). The question of causal cor1nect101, is essentially 
within the domain of expert testimony. Bradshaw v. Iowa Methodist 
Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not be 
couched in definite, positive or unequivocal language. Sondag v. 
Hardware, 220 N.W.2d 903 (Iowa 1974). However, the expert 
opinion 'l\ay be accepted or rejected, ir1 whole or 1n part, by the 
trier of fact. Id. at 907. Further, the weight to be given to 
such an opinion is for the finder of fact, and that 'l\ay be 
affected by the completeness of the premise given the expert and 
other surrounding circumstances. Bodlsh, 257 Iowa 516, 133 N.W.2d 
867. See also Musselman v . Central Telephone Co., 261 Iowa 352 , 
154 N.W.2d 128 Cl967). 

Functional disability is an element to be cor1s11ered in 
determinir~ industrial disability which 1s the reduction of 
ear11ing capacity, but cons1der:1tio11 'l\ust also be given to the 
injured employee's age, education, ~ualificatior,~, expe~ience 
and inability to enga3e in employment for which ne 1s fitted. 
Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 
(1963). Barton v. ~evad:1 ?oultcy, 253 Iowa 285, 110 N.W.2d 660 
(1961). 

A finding of impairme11t to the bo".ly 35 a whole found by a 
medical evaluator does not equate to i•,dustrial disability. 
This is so as impairment and ,:1isab1lity are not identical terms. 
Degree of industrial d1sab1l1ty can in fact ~e much different 
than the degree of impairment because 1n the first instance 
reference is to loss of earning capacity and in the later to 
anatomical or functional abnormality or loss. Although loss of 
function is to be considered and di~ao1lity can rarely be fou11d 
without it, it is not so that an industrial disability is 
proportionally related to a degree of i'llpairment of bodily 
function, 

There are no weighting guidelines that -:1re 111dicated for 
each of_the factors to be considered. There are no guidelines 
which give, for example, age a weighted value of ten perce11t of 
total, education a 7alue of fifteen percent of total, motivation 
- five percent; work experience - thirty percent, etc . Neither 
is a rating of functional impairment entitled to wh:1tever the 
degree of impairment that is found to be conclusive that it 
directly correlates to that degree of i11dustrial disability to 
the body as a whole. In other words, there are no formulae 
which can be applied and then added up to determine the degree 
of 1ndustr1al disability. It therefore becomes necessary for 
the deputy or commissioner to draw upon prior experience, 
general and specialized knowledge to make the finding with 
r~gacd to d~gree of ir1ustrial disability. See Birmingham v. 
Firestone Tire & Rubber Company, II Iowa Industrial Commissioner 
Report 39 (1981); gnstrom v. Iowa Public Services Comoany, II 
Iowa Industrial Commiss101,er Report 142 ( 1981); Webo v. Lovejoy 
Construction Co., II Iowa Industrial Commissioner Report 430 
(1981). 

ANA LYSIS 

There is no question in this case that the disability that 
claimant suffers is the result of the herniated disc he receiv9d 
in November of 1981 and subsequent surgery. The most 1mporlar,t 
q~estion to be resolved 1s what is that disability and how can. 
it be determined, 

As the repo~t of the vocational rehabilitation expert points 
out, this individual has a number of factors work ing against him 
in the employment area. Clearly this man has no marketable 
skills which would give him any opportunity othe r thar, that as a 
general laborer . With such limited skills, it 1s clear that 
claimant's impairment would 3dverselv affect his earnin~ ab1litv. 

It must be remembered, however, that claimant 's earning ability 
is also affected by factors not related to nis ir1jury, such as 
his limited education and prior exper1er1ce as well as a limited 
JOb market 1n the vicinity in which he lives. The supreme court 
of Iowa in Mcspadden v. Big Ben Coal Co ., 288 ~.H.2d 181 (Iowa 
1980) indicated that an employee's discharge £com employment 
following a work-related injury may indicate an industrial 
d1sab1lity has beer, susta11,ed eve11 though there may be no 
functional impairment as a result of the inJury. Cor1ve rsely, it 
would seem logical to conclude that an employee who 1s at no 
risk of losing his employ'llent 1r1 the forseeable future anj who 
continues to be employed by the same employer may have an 
industrial disability which is less than might otherwise be 
expected as a result of the functional impairment. 

In the instant case, the defendant has demo11strated its 
w~llingness to continue to have claimant ir1 its employ. This 
w1ll1ng11ess has been demonstrated by their coope ration with the 
claimant on what he says are his physical limitatio11s and their 
willingness to accommodate his particular needs. From·all 
indications at the hearing this claimant will continue to be 
~mployed by the defendint for some time into the future. 
Claimant expressed his concern about being able to continue 1n 
h1s job to age of retirement as a result of his injury• however 
it is not clear at this time whether he will or will n~t be abl; 

Ferristo ~on~inue. It is cle~r that claimant does need to be off work 
periodically to allow his back to be rested. It is clear that 
cla~m~n~ continues to suff~r pain while employed and that his 
act1vlt1es have been restricted. Thus, it is apparent that the 
cla imant has suffered some degree of industrial disability and 
loss of future earning capacity. 

Although claimant's education, age, and prior work ex~erience 
are factors which would ir1ccease his industrial disabil1t~. his 
current employment 3nd ability to functior1 therein are counterweights 
co this problem. The type of injury received by the clai'llant 
and the severity of it are also ind1catior,s of 3 EJbstar,t1al 
degree of industrial ~\sability. It LS clear, however, that the 
medical procedures undertaken to rectify the damaged disc have 
been quite successful in this case. It would not be uncommon 
for an individual to take as long as a year to recover from the 
type of surgery this claimant underwe11t. In his particular 
case, he returned to work withir1 about 12 weeks after the 
surgery and has been employed since his return. All of these 
fact~rs taken t~gether wo~ld indicate that although claimant 
received a significant 111Jucy and resulting impairment, his 
industrial disability is not greater than the actual functio11al 
impairment which he suffered. Accordingly, cla imant has established 
by a preponderance of the evidence that as a result of his 
injury of November 1981 he suffered an industrial disability 
~qual to 15 percent of the body 3S a whol~. 
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FINDINGS OF FACT 

WHEREFORE, IT IS FOUND: 

1. Clai~ant is 44 years old, married and ~as two dependent 
c ~ildren. 

2. Claimant quit high school in the 10th 1rade and has 
obtained no additional educatior1 or training. 

3. On November 17, 1981 cl3imant suffered an inJury to his 
back while at work . 

4. The injury to claimant's back was a herniated inter
vertebral disc at LS, Sl on the eight. 

5. On December 21, 1981 claimant was operated on to remove 
the hJrniated disc. 

6. Claimant ,ns off work followu1g his injury from November 
17, 1981 to March 22, 1982. 

7. Claimant now suffers a significant permanent partial 
impairment to his body as a whole because of the injury of 
November 17, 1981. 

8. Claimant continues in the employ of defendant. 

9. Claimant is not in jeopardy of losing his Job because 
of his injury. 

10. Claimant continues to '1\iss work occasionally because of 
his back pain. 

11. Claimant has no specialized tc3in1ng or skills. 

12. Since November 17, 1981 claimant has suffered pain 3nd 
a restricted range of motion. 

13. Defendant has made subst3ntial efforts to accommodate 
the particular needs of claimant's back condition. 

14. Claimant's rate of compensation 1s $256.05. 

15. Claimant has an industrial disability equal to 15 
percent of the body as a whole. 

CONCLUSIONS OP LAW 

WBEREFORE, IT IS CONCLUDED: 

Claimant has proven by a preponderance of the evidence that 

on November 17 1981 he received an inJucy arising out of and in 
the course of his employment. 

Claimant has proven by a preponderance of the evidence that 
there is a causal relationship between that injury and a permanent 
partial disability of fifteen (15) percer1t of the body as a 
whole. 

ORDER 

IT IS THEREFORE ORDERED that defendant pay unto claimant 
weekly compensation benefits at the rate of two hundred fifty
six and 05/100 dollars ($256.05) for a period of seventy-five 
(75) weeks commencing- March 22, 1982. All accrued payments are 
to be paid in a lump sum together with statutory interest. 

IT IS PURTBER ORD:::RED that the costs of this action 3re 
taxed to defendant. 

IT IS FURTHER ORDERED that defendant file a claim activity 
report upon payment of this award. 

Signed and filed this ,§~•.: day of (r:'Q&th' , , 1984. 

STVEN E. ORT 
DEPUTY INDUSTRIAL COMMISSIONER 

1402. 40; 1802; 1803 
2101; 2206; 2504; 3202 
Filed October 24, 1984 
~ICHAEL G. TRIER 

BEFORE THE IOWA INDUSTRIAL COMMISSIONER 

SHIRLEY E. WILLIS, 

Claimant, 

vs: 

LEHIGH PORTLAND CEMENT COMPANY,: 

Employer, 

TRAVELERS INSURANCE COMPANY, 

Insuca11ce Carrier, 

and 

STATE OF.IOWA SECOND INJURY 
PUND, 

Defendants. 

FILE ~10. 636588 

A R B I T R A T I O N 

D E C I S I O N 

1402. 40; 1802; 1803: 2101: 2206: 2504; 3202 

Claimant suffered three separ3te injuries. The first two 
were to her left knee 3nd the tnird was to the body as a whole. 
The first knee inJucy resolved qu1:::kly a:,d left no 1de11tif1ed 
pec'l\anent impairment. The second knee inJury resulted 111 
r,rolongP.d absence from work and ~edical cJre a11d was found to 
have caused 5 percent impau:'llerit of the <:,ee. Claimant had a 
preexisting 5 percent impairment of her other kr.ee. I11dustcial 
disability was placed at 7 1/ 2 peccer1t. The employer was 
ordered to pay 11 weeks of compensatiou aud the Secor,d Iuj.1ry 
Furid 26 1/2 weeks. 

The third injury came from a fall. At time of hearir~ 
claimaut was off work w1th back trouble. Such was found to be 
the third part of her healing period which had been twice 
interrupted by returns to work. Where the only medical evidence 
available at the time of the second pact of the healing period 
related it to the fall, the failure to pay compe11satio11 was held 
to be unreasonable and a section 86.13 per13lty was i'llposed. A 

cunning award of healing period was oc::ler~d. 

BEFORE TBE IOWA INDUSTRIAL CO~MISSIONER 

SHIRLEY E. WILLIS, 

Cl3imaut, 

vs. 

LEHIGH PORTLAND CEMENT CO~PANY,: 

Employer, : 

TRAVELERS INSURANCE COMPANY, : 

Insurance Carrier, : 

au-:l 

STATE OF IOWA SECOND INJURY 
FIJND, 

Defendants. 

INTRODUCTION 

FILE NO. 636588 

A R B I T R A T I O N 

D E C ! S I O N 

FILED 
OCT~1 m4 

10'1!\ INDUSTRtftl. COM~IOHEI' 

This is a proceeding in arbitr3tion brought by Shirley E. 
Will1s, the claimaut, against Lehigh Portl3n,j Cement Company, 
her employer, Travelers Insurance Company, the insurance carrier, 
Jnd State of Iowa Second InJury Fund, based upon Jn alleged 
1nJury of May 19, 1980. The case is erititled to be in review
reopening: however, there appears to be 1,0 memorandum of agreement, 
agreement for settlement or prior award arid the matter is 
properly in arb1tratio1,. The hearing was consolidated with t~e 
files numbered 662523 and 691096 which refer to alleged 111Juc1es 
of Ja11uary 11, 1981 and December 31, 1981 respectively. The 
he3cing commer1ced 011 July 27, 1994 at the Cereo Gordo C~unty 
~ourthouse in ~ason City, Iowa. The c ase W3S cons11ereQ fully 
submitt<?d upon conclusion of the heariug. 

The record 1n this proceed1ri~ co11s1sts of ~he testimonies of 
Shirley E. Willis, Brad Petersen :u1d a.mber Anderson. Also in 
the record of this ~ase are claimant's exhibits 1 through 37, 
inclusive, and defendants' exhibits A, Band C. It should be 
noted that the exhibits also include aa and Sb. 
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notes are: whether claimant sustained an inJury arising out of 
and 1n ~he course of her employment; whether there is a c~usal 
connection between any such alleged injury and claimant's 
present state of health; a determination of the nature and 
extent of any disabi~ity which claimant has experienced; claimant's 
entitlement to benefits under section 85.27 of the Code of Iowa• 
claimant's e~tit~ement to benefits from the Second InJury Fund:• 
and a determ1nat1on concerning whether ~laimant is entitled to 
additional benefits for wrongful denial or delay of comper1sation 
under ~he provisions of section 86.13 of the Code of Iowa. It 
was stipulated by the parties tha t in the event of an award in 
this case t hat claimant's rate of compensation would be $217.39 
per week. It was also stipulated that with regard to the injury 
of May, 1980 that claimant was not off work long enough to 
warrant payment for temporary disability. 

REVIEW OF THE EVIDENCE 

Brad Petersen gave no testimony which had any bearing or 
relationship to the alleged May, 1980 ir1jury . 

Amber Anderson testified that she has lived with cla imant 
since prior to May 19, 1980. She related that she recalls the 
incident of May 19, 1980 involving claimant's knee. She stated 
that claimant did not exhibit any problems with her left knee 
prior to May 19, 1980 and has had continuing knee problems 
since, including the ,earing of splints. She stated that 
claimant has limped and complained between the times of her two 
knee injuries and that the second knee 1nJury made it worse. 

Shirley Willis testified that she is 53 years of age, has 
never married and has lived in ~ason City, Iowa most of her life. 
She related that she graduated from high school in 1949 but has 
no other formal training. She has worked in a grocery store 
wrapping meat and as a cashier. She has worked in a pac~ing 
plant using a knife in the pork kill floor, ~rapping smoked 
meat, carrying mail through the plant and as a keypunch operator 
in the data processing department. Claimant testified that she 
has also worked as a bartender. 

Claimant began working for the defendant employer in August, 
1975 doing yard labor which involved shoveling. As time passed 
she worked as a control operator of a kiln burner, as a control 
operator for a mill and as a cor,trol operator for the turbine. 
She has been a mix control operator performing laboratory work 
and has performed general labor in the nature of shoveling, 
operating a jackhammer and other similar strenuous activities. 
She described the job of mix control operator as light work 
which involved picking up and testing samples of material at 
various stages of the production process but stated that the 
climbing of stairs which was ir1volved with it caused her some 
problems. 

Claimant denied having any recollection of an u,cident 1n 
1966 involving complaints of back pain ~ut jij not deny that 
such cou ld have occurred. 

Claimant related an incider1t which occurred ac Lehigh in 
1976 when she was beir1g trained at the blending bins and slipped 
which caused her to twist and experience severe back pain. She 
received treatment from O. E. Fisher, ~.O., and Ger3ld L. Brady, 
M.O. The treatment consisted of bedrest ar1j exercises. The 
injury caused her to ~iss approxim3tely two months of work for 
which she received sick pay and medical ber,efits from the 
employer's group carrier. She denied rec~iving ;iny wori{ers' 
compensation ber,efits. 

Claimant related being involved in ar1 aJto accider1t in late 
June, 1177. She stated that wh ile driving home, following the 
collision, her neck and low back st~rted hurting. She related 
that the collision resulted in her filu,g a lawsuit ·,1hich was 
settled foe $9,000, of which she received $6,000. She stated 
that her back has bothered her since that accident and has never 
been as good as it was before the acc1der1t. She stated that her 
neck complaints have resolved. Claimant missed approximately 
two oc two and one-half months of work following that accident. 

Claimant testified that on 'lay 19, 1980 she hit her left 
knee on a step while climbing at the Lehigh Plant. She stated 
that she had a patellectomy in approximately 1974 on her right 
knee which was performed by Or. Fisher but that she had no prior 
problems wit~ her left kr1ee. She stated that the May, 1980 
injury caused her to miss only a couple days of work. She 
recalled that she went to the hospital emer3ency room and was 
treated by Adrian J. Wolbcink, ~.o. She rel;ited that the left 
knee condition improved but did not completely go away. 

Claimant testified that on JanJary 11. 1981 she was shoveling 
under 3 conveyor belt when the belt 3tarted runnir1g and the 
h:ndle of the shovel struck her left ~nee. She related th3t she 
cor1tinued to work ur1til some date 111 February, 1981 but was then 
off wor~ until she requested a return to work slip in August, 
l 981. 

After her return to work claimant contir,uej to w0c~ until 
December 31, 1981 when she was assi1r1ed to loosen froz■n ~aterial 
from a hopper. She stated that she was wor~ing with Scad 
Petersen and that they had tr1ed using shotgun slugs, pcy bars 
aud a Jackhammer to free the frozen material which had wedged in 
the hopper. She related that in the process of doing so, the 
material suddenly caved-in and that they both fell approximately 
etqht to nine feet when the material on which they were working 
collapsed beneath them. Claimar1t test1fied that she fell partly 
on Petersen and that she fell mostly on her left side. She 
described the parts of her body wh1ch she felt as havir1g been 

inJuced as her left shoulder and 3cm, her low bac~ and her left 
leg. Clalmar1t stated that she initiall/ S3W 9. K. ~asilJew, M.O . , 
;ind was then sent to Paul H. Gordon, '1.0., who refereed her to 
Dr. Wolbcink. 

Claimant stated that since the fall her left collarbone is 
depressed, but that prior to the fall she had no problem with 
her clavicle or sternum. She stated that De. Wo ~rink did not 
treat her clavicle. Claimant testified thlt she cetucraed to 
work on 'lay 17, 1982 and continued wor-ing until October, 1983. 
She stated that during thlt time sp3n she experienced pain in 
her left knee while climbing stairs and pa1r1 in her back while 
carrying the pail of material samples which weighed 40 or 50 
pounds . 

Claimant stated that she received some care at 'layo Clinic 
and that an injection in her left shoulder helped. She stated 
that presently any strenuous use of her left shoulder makes it 
feel sore. 

Claimant testified that Wayne E. Jar~a, M.J., hospitalized 
her 1r1 October, 1983 during which time she had a CT scan. She 
stated that she still is under Dr. Janda's care at the present 
time . 

Claimant stated that she is preser1tly off work under Or. 
Janda's care and that she has been informed that her old job at 
Leh1gh has been discontinued. She stated that De. Wolbcink has 
restricted her to lift ng 15 pounds oc less and to limit shoveling 
and climb1ng of stairs. She stated that Or. Janda has limited 
her lifting to 40 pounds and restricted stair climbing. She 
related that De. Janda and John R. Walker, M.O., have recommended 
surgery on her back but that no or,e has recommended surgery for 
her knee. She related that she is reluctant to have surgery End 
that none is scheduled. 

Claimant testified that she wears a rens Unit frequently and 
that she has a lumbar corset which she does not we~c. 

joined the "Y" and has Claimant testified that she has 
worked out at the Nautilus Center. 
is pceser,tly improving. 

She feels that her condition 

. Cla~mant stated that she presently exper1ences p?in on the 
right s1de of her lower back and down the outside of her right 
leg. She stated that at times the pain has extended into her 
left leg. She described it as something wh1ch comes and goes. 
She admitted having back pain pcioc to December 31, 1981, but 
stated that the sharp shooting pains which she now has are much 
more severe. Claimant st3ted that her left arm is significantly 
weaker than the right but that she presently experiences no 
arobl•ms involving her ears, eight knee or elbow. 

Claimant stated that since the inJucy of December 31, 1981, 
she can no longer engage in sports such as bicycling and her 
yard woe~. She related that she has h1red someone to do some of 
her yard work and shoveling but that she has done some of it on 
occasion. Claimar1t stated that she initially did the heavy 
housework in her home, but that since 1981 Mrs. Anderson has 
done all the laundry, cooking and cleaning. She related that 
when furniture has to be moved they do it together. 

Claimant testified that her condition worsened subsequent to 
~ay, 1982 but that she has made recer,t improvement. She feels 
that she has not regained the state of health which she exper1 ■nced 
prior to -Oecember 31, 1981. 

Claimant recalled falling from a ladder in 1968 and an 
incident of aggravating her back while shoveling snow in 1978 as 
well as other aggravations to her back. She stated that her 
back has always bothered her sir1ce 1976 when she slipped at 
work, but that the pain is no longer tolerable. Claimant denied 
experier1cing any other specific incidents or tnJuries subsequent 
to 'lay 17, 1982. 

Claimant testified that De. 
when she will return to work. 
permitted her to move around 

Janda has given no indication of 
She felt that her job in the lab 

enough to be able to tolerate it. 

Claimant stated that her back pain is her overriding concern 
and the main reason why she c;irmot work. She stated that the 
condition of her knee does not pcohibtt her from working at her 
old JOb and that the knee and shoulder only cause problems for 
her on heavy exertion. 

Exhibit Sb indicates that claimant was 3een at North Iowa 
~edical Center by Or. Wolbrink on 'lay 20, 1980 with complaints 
uavolving her left knee. She was diagnosed as having a contusion 
of the knee. Such 13 cor,firmed on the last page of exhib1t 7 at 
the entry dated !-lay 20, 1980. The entry dated ~ay 2J, 1980 
1rid1cates that claimant was retucne:l to work on !1ay 23, 1980. 

A~ p~ge 30 oc exhib1t.3J De. ~olbr1nk opined that the May, 
1980 1nc1dent was a material aggr1v~t1or, of claimanc's kn9e 
proble~s. He has cor,sistently, however, held the opinion that 
the problem in cla1mant's knee is chor1dromalac1a arid that the 
inJury of May, 1980 did not cause any permanent impairment in 
cla~mant's left knee as he confirmed at pages 74 through 77 of 
exh1b1t JJ. In exhibit 21 Dr. Walker opined that claimant 
suffered a one percent functional 1mpa1rment of her knee in the 
May, 19!0 inJucy. _Ira his report he notes a slight r1arrowing of 
the medial Joint lir1e on the left knee an~ calcification overlying 
the head of the fibul;i, poster1orlJ. He makas r,o reference to 
chondrom;ilacia. As shown in exhibits 22, 23 and 27 or. Janda 
relates the problem ir1 claimant's left knee to preexisting 
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degenerative changes and work related trauma. He does r,ot, 
however, at any point, identify ar,y particular work related 
injury to claimant's left knee. He finds that she has a five 
percent permanent physical impairment of her left leg as a 
result of combined trauma and preexisting factors to her left 
knee. 

APPLICABLE LAW ANO ANALYSIS 

Claimant has the burden of proving by a 
evidence that she received an inJury on ~ay 
out of and in the course of her employment. 
of Clarksville, 241 N.W.2d 904 ( Iowa 1976 ) ; 
Telephone Co., 261 Iowa 352, 154 N.~.2d 128 

preponderance of tne 
19, 1980 which arose 
'lcOowell v. Town 

~usselman v. Central 
(1967). 

Claimant is found to be a credible witness on her own behalf. 
It is found and concluded that she did strike her knee while 
climbing steps on May 19, 1980 as she testified. 

The claimant has the burden of proving by a preponderance of 
the evidence that the inJury of May 19, 1980 1s the cause of the 
disability on which she now bases her claim. Bodish v. Fischer, 
Inc., 257 Iowa 516, 133 N.W.2d 867 (1965). Lindahl v. L. o. Boggs, 
236 Iowa 296, 18 N.W.2d 607 (1945). A possibility 1s 1nsuf f1c1ent; 
a probability is necessary. Burt v. John Deere Waterloo Tractor 
Works, 247 Iowa 691, 73 N.W.2d 732 ( 1955). The question of 
causal connection is essentially within the domain of expect 
testimony. Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 
101 N.W.2d 167 (1960). 

Bowever, expert medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. 
~• 247 Iowa 691, 73 N.W.2d 732. The opinion of experts need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Perris Hardware, 220 N.W.2d 903 (Io wa 1974). However, 
the expert opinior, may be accepted or r~Jec te~, in whole or in 
part, by the trier of fact. I'.'!. at 907. Further, the weight to 
be g1~en to such an opinior, is for the finder of fact, and that 
may be :iffected by the completeness of the premise given the 
expert and other surrounding circumstar,ces. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also 'lusselman, 261 Iowa 352, 154 N.W.2d 
128 ( 1967). 

When an aggravation occurs in the performance of an employer's 
work and a causal connection is established, claimant may 
recover to the extent of the impairment. Ziegler v. United 
States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591, 595 (1960). 

Claimant only missed a short :imount of ~ork as a result of 
the 1nJury. Or. dolbrink 111 exhibit 20 stated: 

Enc losed is a r oov of ~y emer9er1cy room note from 
May 20, 1980. You will note that my examinatlor, 
shows that there was crepltatior, of the patella. 
Crepitation at that time would 1nd1cate that there 
was some chondromalacia of the patella existent :it 
that time which could r,ot possibly have occurred 
from a fall the previous day. Also, the patient 
had chondcomalacia of the patella on her other knee 
severe enough so that she ha1 a patellectomy. 
Chondromalacia of the patella is usually a bilater:il 
disease in a person of her body tvpe. Therefore, 
as stated in my letter of March 10, "The basic 
underlying problem of her left knee is chondromalacia 
of the patella. In my opinion, episodes of pain 
have been aggravations of this underlying disease; 
and injuries at work have not been a factor 1n 
increasing the impairment in the kr,ee.• 

Only Dr. Walker specifically relates any permanent impairment 
to the May, 1980 injury and he relates only a one percent 
impa1rmer1t. It is found that claimar,t was suffering from 
chondromalacia of the patella or, her left knee prior to May 20, 
1980. It is also found and concluded that while the injury may 
had caused some residual discomfort, it did not cause any 
permanent impairment of the left knee. The opinior, of Dr. 
Wolbrink is adopted over that of Dr. Walker on the ground that 
Dr. Wolbrink was the treating physician and also due to the fact 
that the inJury ls perceived to have been minor as evide11ced by 
claimant's early return to work and the absence of any continuing 
medical care following the injury. 

Although it was not identified as an issue 1n the case, it 
appears that the injury to claima11t's knee occurred nearly three 
ye3rs prior to the date the petit1or, was filed in this case. It 
should be r,ote'.'I that in Mousel v. Bituminous ~ater1al & Supply 
Co., 169 N.~.2d 763, 768 (1969), the Iowa Supreme Court stated: 
"In view of the nature of the spec ial limitation section 85.26 
imposes on the right of recovery it was no t necessary for 
de fendants to plead 1t as a spec ial defens e under section 86.14." 
Under such case a claimant has the burden of proving compliance 
with se~tion 85.26 of the Code of Iowa. Payment of medical 
expenses alone does not extend the time during which an action 
can be commenced. Beier Glass Co. v. Brundige, 329 t-l.N.2d 280 

• ( Iowa 1983). Even when the cpns1derations of Orr v. Lewis Cent. 
Sch. Dist., 298 N.W.2d 256 (Iowa 1980) are considered, it 
appears that in the exercise of reasonable diligence claimant 
should have discovered that there was a possibility that she had 
suffered a permanent impairment to her knee as a result of the 
accident of May 19, 1980 more than two years prior to the date 
the petition in this case was filed. It is not necessary, 
however, to make a determination of whether or not the case was 
commenced in a timely manner as 1t has been concluded that 
c laimant did not suffer any permar,e nt impairmer,t as a result of 

the injury. 

l. 
Iowa and 
State of 

FINOI~GS OF FACT 

On May 19, 1980 claimant was a resident of t~e State of 
was employed at Lehigh Portland Cement Company in the 
Iowa. 

2. Claimant was inJured on ~ay 19, 1980 when she struck 
her left knee on a step while climbing steps at her employer's 
plant while performing her dJties. 

3. Following the injury claimant was medically incapable 
of performing work in employment substantially similar to that 
she performed at the time of the injury from ~ay 20, 1983 until 
May 23, 1983, the date upon which claimant returned to work. 

4. The injury caused no permanent impairmer,t ir1 claimant's 
left knee oc leg. 

5. Claimant was suffering from chondromalacia of the 
patella prior to May 19, 1980. 

6 . Claimant is a credible witness. 

CONCLUSIONS OP LAW 

This agency has jurisdiction of the subject matter of this 
proceeding and its parties. 

The inJury claimant sustained to her left knee on May 19, 
1980 arose out of and in the course of her employment with 
Lehigh Portland Cement Company. 

The injury of_May ~9, 1980 did not result 1n any permanent 
1mpa1rment of claimants left ~nee or leg and the amount of time 
during which she was off work ~as not sufficient 1n order to 
Justify payment of benefits for temporary total disability. 

. Claimant's failure to establish t~at she suffered a permanent 
impairment as a result of a work related injury on May 19, 1980 
does not entitle her to receive any benefits from the Second 
Injury Fund of the State of Iowa. 

ORDER 

IT IS TBEREFORE ORDERED that claimant take nothing from this 
proceeding. The costs of this action are assessed against the 
defendants pursuant to Industria 1 Commissioner Rule 500-4.33. 

Signed and filed this 
t;t--

2.'i day of October, 1984. 

!Jlc~~4./1!4M'fiJ 
DEPUTY INDUSTRIAL COMMISSIONER 
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SHIRLEY E. WILLIS, 

Claimant, 

vs . 

L~HIGH PORTLAND CEMENT COMPANY,: 

Empl oyer, 

TRAVELERS INSURANCE COMP~NY, 

Insurance Ca r rier, 

and 

R 

FILE NO. 691096 

~ E V I :: i~ 

E ") p E :~ I 'l ~ .., 

::> E C I s I O N 

- ' L Et, i 

rr ., • ,a,:i~ 

STAt'E OF IOWA SECOND INJURY 
FUND, 1':'' I 1,11111\, ' l t:OMMl<;&IOIJ< 

Def1>ndants. 

INTRODUCTION 

This is a proceeding ir, rev1ew-reopening brought by Shirley 
£. ~illis, the claimar1t, Jgainst Lehigh Portlar1d Cemer1t Compar,y , 
her employer, Travelers Ir1surance Company, the insurance carrier, 
and Sta t e of Iowa Secor1d Injury Fund. Clai~Jnt see~s further 
benefits as a result of the inJury of December ll, 1981. 
Claimant's rate of co~pensat1011 is $231.37 per ~eek as estaolished 
by the memorandum of a:Jreement on fil·? and by the stipulJtion of 
the pa r ties given at he;iru,g. 

various stages of the productior, procass but stated that the 
climbing of stairs which was ir1volvej with it caused her some 
problems. 

Claimant denied having any recollection of an u1cident ir, 

1966 involving complaints of back pain but did not der1y that 
such could have occurred. 

Claimant related an incident which occurred •t Lehigh ir1 
1976 when she was being trained ;it the bl?ndi.i:J bins and slipped 
which caused her to twist and e xper ienc~ sever<: back pain. She 
received treatment from D. £. Fisher, M.D., and Gerald L. Br3dy, 
M.O. The treatment consisted of bedrest and exercises. The 
injury caused her to miss approx imately two months of work for 
which she received sick pay 3nd medical benefits from the 
e'llployer's group carrier. She der11ed rece1vi11g any workers' 
compensation benef1t.s. 

Claimant related being involved 11, an auto accider,t in late 
June, 1977. She stated that while driving home, following the 
col11s1on, her nec k and low back started hurting. She related 
that the collision resulted in her filir1g a lawsu i t which was 
settled for $9,000, of which she received $6,000. She stated 
that her back 'las bothered her since tha t accident and has neve r 
been as good as i t was before the accident. She stated that her 
neck complaints have resolved . Claimar1t missed approx imately 
t wo or two and or1e-half ~onths of work following that accider1t. 

Claimant testified that 011 ~ay 19, 1980 she hit her left 
knee on a step while c. imb i ng at the Leh i gh Plant. She stated 
that she had a patellectomy in approximately 1974 or, her r ight 
~nee which was performed by Dr. Fisher but that she had no prior 
problems with her left knee. She stated that the ~ay, 1980 
inJury caused her to miss only 3 couple days of work. She 
recalled that she •,1ent to the hospit3l emergency room and was 
treated by ,drian J. Wolorir1k, ~.o. She re l ated tnat :he left 
~nee conditior1 improved but did not =ompletely go away. 

The hearing commer,ced on J•J ly 27, 1984 3t the Cerro Go.do 
County Courthouse Jt ~ason City , !owa. l'h-? nearing was consolidated Claimant tes::ified that 011 J;ir,uary 11, 19\11 she w3s sho'leliwJ 
with the hearing of claimant's .::.:ises ;igau,st these same defendarits urider :i conveyor belt when the belt st~rted runn1r.g and tbe • 
;is con t ained in file nu~becs 636588 and 6&2523 . ~a~dle of the shovel struck her left kr1ee. She related t hat she 

The record in this proceeding cor,sisc-; of the testimonies of 
Shirley E. Willis, Br ad Peterser, ar,d Amber .\11derson. The record 
also contains claimant's exhibits l through 37 inclusive, 
toge t he r with exhibits ea and 8b . The defendant, Lehigh Portland 
Cement, introduced exhibits A, 8 and C. 

ISSUES 

The issues presented by the parties at the ti~e of hear1 r~ 
a r e: whet'ler there is a causal cor111ect1011 betweer, the injury of 
Decembe r 31, 1981 and any disability wrncn claimant e1th1bits; a 
determi na t ion of the r1ature Jnd exter1t of disability related to 
t ha t injury; a dete rmination of whether claimant's 'lledical 
expenses are re lated to that inJury; ar,d a determination of 
whether cl a imant is entitled to additional benefits ur~er the 
pr ovisions of section 86.ll of the Code of Iowa for unreasor1able 
de l ay oc denial of compensation. The petition 1ndic2tes that 
the Second Injury Fund of Iowa 1s also a defendar,t .:ind claimar,t's 
entitlemen t to benefits from such are :ilso ir1 issue. 

REV!£~ OF THE EVI~E~CE 

Brad Petersen testified that he h;is ~een employed by the 
Lehigh Po r tland Cement Company foe fiJe years and that or, 
December 31 , 1981 he was claimant's foreman. He related that he 
recalled an incident when he and cla1mar,t were working to loosen 
frozen blue clay wh ich would riot flo w 1n a hopper. He stated 
tha t the hopper is eight or ten feet high. Petersen related 
tha t he and cla i mant were standing on c lay which was approximately 
level with the top of ~he hopper, but that the clay had beer1 
undermined. He related t hat they had been using a jackhamme r to 
loosen the clay a nd that suddenly the undermined material gave 
way wi t h him and c l aimant falling. Petersen stated t hat he 
landed with cl a imant on his back. He did 11ot know which part of 
claimant' s body made contact with anything else. He stated that 
claimant was able to ge t ou t of the hopper by herself and that 
he did not r ecall if she made any compla1r1ts of pain. He stated 
that he was not injured in the fall. _ He co~ ld not recall 
whether claimant had finished the shift oc if she had worked 
under him on any successive days. Petersen described the fall 
as sliding down with the material and stated that they slid 
approximately five feet before coming to a stop. 

Shirley Willis testified that she 1s Sl years of age, has 
~ever 'llarried and has l ived in ~asor1 City, Iowa ~ost of ~er life. 
She rel1ted that she graduated from high school 1.i 19~9 but has 
no other formal training. She has worked 111 a grocery st~re 
·,1capping melt and as ~ cashier. She 'las •,1or'<ed 111 a packing 
plant using a knife 1n the pork kill floor, wrapp1.ig smoked 
mea t, carrying mail through the plant arid as a ~eypunch operJtor 
in the data processing departmer,t. Cla1mar1t testified that she 
has also worked as a bartender. 

Claimant began working for the defendant employee u, August, 
1975 doing yard labor which involved shoveling . As time passed 
she worked as a cor1tcol operator of a k1lr, burner, as a control 
operator for a mill and as a control operator foe the turbine. 
She has been a mix control operator performing laboratory work 
and has performed ger1ecal labor in the nature of shoveling, 
operating a jackhammer and other sim113r strer,uous activities. 
She described the job of mix control operator as light work 
..,hich involved p1ckir,g up and test ing samples o f 'Ila tee 1al at 

continued to work until some jate in Feb~uary, 1981 but was then 
off work until sne re~uested a returr, to work slip in August 
1981. ' 

After her returr1 to work claimant contir,ued to work until 
December 31, 1981 when she was assigned to loosen frozen material 
from a hopper . She stated that she was workir,g with Brad 
Pe ce cs~n and t hat they had tried usir1g shotgur1 slugs, pry bars 
and a Jackhammer to free the frozen 'l\aterial which had ..,edged in 
t~e hopper. She related that in the process of doing so, the 
material suddenly caved-in and that they both fell approxi'll3tely 
eight to nine feet when the material or, which they were working 
collapsed beneath them. ClJ1mant testified that she fell partly 
or, Petersen and that she fell mostly on her left side. She 
~esccibed the parts of her body which she felt as havir1g been 
inJured a~ her left shoulder and arm, her low bac~ and he r lef t 
leg. Claimant stated that she 1niti3lly saw B. K. WasilJew, M.O., 
and ~as then sent to Paul H. Gordon, ~.D., who referred her to 
Dr. '1olbrir,k. 

Claimant stated th;it sir1ce the fall her left coll3rbone is 
depressed, but th;it prior to the fall she had 110 problem with 
her clav icle or sternum. She stated that Dr. Wolbriuk did riot 
treat 'ler clavicle. Claimant testified that she returr1ed to 
work or, May 17, 1982 and continued wor~ing until October, 198). 
She stated that ~ucing th~t time . spar, she expecieraced pain ira 
her left knee while climbing stairs ard oain in her back while 
ca rrying the pail of material sa~ples Ahich weighed 40 or 50 
9ounds. 

Claimar1t stated that she receiwed some care at ~ayo Cliriic 
and that ar, injection in her left shoulder helped. She stated 
thdt preser1tly any strenuous use of her left shoulder makes it 
feel sore. 

~la1mant testified tha t Wayne E. Janda, M.O., hospitalized 
her 111 October, 1983 during which time she had a CT scan. She 
st3 ted that she still is ur1dec Dr. Janda's care at the present 
time. 

C~aimant stated that she 1s preser1tly off work under Dr. 
Jan.:la scare and that she has been informe1 th,1t her old job at 
Len1gh has been .:liscor1tinued. She stated that Dr. '1o lbrin k has 
restr 1cte~ her to lifting 15 pour,ds or less and to li.mit shoveluig 
and clim~1ng of stairs. She stated that Dr. Janda ~as limited 
her l1ft111g t o 40 pour,ds a;1d restricted stair c limbu,g. She 
rel1ted that Dr. Jandl ar :i John il. ,-lal<ec, 'I.D., have recommended 
surgery on her back but thlt no one has recommended surgery for 
he r ~nee. _She related that she 1s reluctar,t to hawe sur3e,y and 
that none is scheduled. 

Clai.mant testified that she ,.r~ars 3 T?ns Unit frequently and 
that she has a lumbar corset which she 1oes riot wear. 

Claimant testified that she has 
..,orked out at the ~autilus Cer,ter. 
is presently improving. 

joiued the '"/" ar,d has 
She feels that her condition 

. :1a~mant stated that she presently e xperiences oa1n on the 
ci3h t side of her lower back and do..,n the outside of her r ht 
le~. She stated that lt times the pain hls extended into ~?r 
!•ft leg. Sh~ described 1t as something which comes and goes. 
~he admitted nav111g b;i.ck p31n prior to Decem~er Jl, 1981, but 485 



stated that the sharp shootir,g patns whtch she r,ow has ace much 
more severe. Claimar,t stated that her left Jrm ts stgntficar,tly 
weake r than the right but that she presently e xper tences r,o 
problems involving her ears, right kr,ee or elbow. 

Cla imant stated that sir,ce the tr1Jury of December 31, 1981, 
she can no longer engage in sports s~ch 1s bicycling and her 
yard wo r k. She related that she has h1re1 someone to do some of 
her yard wor k and shoveling but that she h1s done some of it or, 
occasion . Claimar,t s t ated that she ir,1ti1lly did th• heavy 
housework in her home, but that since 1~'31 '1cs. Ardec<:on hJS 
done all t he laur,dcy, cooking and cl~1n1r,g. She rel3ted that 
when furniture has to be move1 th~y do 1t together. 

Claimant t estified t hat her cond1tion worser,ed subse~uer1t to 
"lay, 1982 but that she has made recent 1mprovemer1t. She feels 
tha t she has not regained the state of health which she experienced 
prior to December 31, 1981. 

Claimant recalled f3llu,g from 1 la1d~r in 1968 1nd an 
incider,t of aggr1vating her back while shov!l1r1g snow 1n 1978 as 
well as other lggravattons to her back. She stated that her 
back has always bothered her since 1976 *hen she slipped at 
work, but that the pa i n i s r,o longer tolerable. Claimant denied 
experiencing ar1y other specific 1ncidents or injuries subsequer,t 
to '1ay 17, 1982 . 

Claimant test i fied that Or. Janda has given no tndicat1on of 
when she will return to work. She felt that her job 1r, the l1b 
permitted her to move around enough to be able to tolerate tt. 

Clatmant stated that her back pain ts her ovecri:li~g concern 
Jnd the main reason why she car,not work. She st1tej that the 
condition of her knee 1oes not prohibtt her from worku1') at her 
old job and that the kn?e and shoul:l 0 r onl"{ c.1use problems for 
her on heavy exect1on. 

Exhibit 8b 1ndic1tes that ~11imanc ~as seer, Jt ~ort~ Iow3 
"le1ical Center by Or. ;.Jolbrink or, "l.l'/ 20, 1980 ,ntn compl1tnts 
i11volving her left knee. She was di agnose:I lS having l contusion 
af the knee. Such 1s confirmed an the 11st page of e~h1b1t 7 at 
the entry dated '11y 20, 1980. The "?ntry d 1te:I '-llY 23, 1~80 
indicates that claimant was returr,ed to •or~ on ~ay 23, 1980. 

Amber Ande r son testified th3t she h:is i<r1own cll1mant since 
the 70's and has resided with cl3imant since pr1or to ~ay 19, 
1980 when her husband went into 1 nursing home. .3he recalled 
the 1980 incident u1volving Cl3lmant's knee. She stlted that 
claimant had e xhibited no pro~lems Wlth her left ~r,ee prlor to 
"lay 19, 1980 but that claimant ha<'I continuu,g problems with the 
inee thereafter. She st3ted that clalmant limped ar,d complained 
between the time •he two knee 111Jur ies occurred a11.::l thH .. th~ 
second knee injury made c l 'ilimant's condition worse. 

Amber testified that follow1119 the December 31, 1981 inJury, 
claimant complained of pa i n all the ti.me and was up 3 lot at 
night walkir1g and lying on the floor. She stated that s1r,ce the 
i njury c l aimant does little in the way of hous-?work and that the 
witness now does all the washing and 311 the housework including 
making the beds. She stated that claimant does do some vacuuming 
311'l some sho"Vel1ng and mo\o11 .3. She fel::. thlt :laim;uit's condltion 
is worse nc•.1 than it was on December 31. 1981. Anderson couf1rmed 
that -::lai.mant had back problems before Oec:?mber, 1981, but that 
her pceser,t problems are worse. 

At pages 64 and 65 of e xhibit 33, A. J. Wolbr t nk, ~.D., 
indicated that in his opinior1 claimant's lower bac~ is presently 
20 percent impaired of wh 1ch 10 perreut 1s due to degeruH3tlOII, 
five perce11t due to iujuries which occurred iri the 1970's a11d 
five percent due to the December 1981 u1Jury. At pages 70 a11d 
71 he opined that the December 1991 tnJury c3used more :legeneration 

Wayne E. Jandl, "I .D., i11dlc.ate1 u1 exh1blt 29 that. cla1mant 
has a 25 peccent impa i rment ln her back, all of which 1s due to 
the fall. In e , h1bit 27 he had ir,dicated that she probably had 
a preexisting Lmpairment . In exhiblt 26 he s t ated tha t the fall 
probably aggr av ated whatever pree x lst 1r1g cond i tior, clalmar,t had. 
He 1lso opined that c l aimant's hospitalization which occurred i n 
October, 1983 related more to the injury of December 31 , 1981 
thar, to any preexisting condition and t hat the complaints which 
she ther, exhib1t~d were primari l y related to the 1r1jury of 
Decembe• 31. 1981. 111 e xhlbit 23 Or. Jarida hld op111cd th.1t 
claimar,t had a 15 percent impair'ller,t of her spine which was a 
combined result of preexisting factors arid traum1. 

Johll P.. Wal~er, tl. D. , lndic~t'!d through e xhibit 21 ':.hat he 
felt that claimant had a 22 percent 1'11p1ic'llent of nee bsck of 
which 10 peccer,t .11s related to the fall of December 31, 1981. 
He also u,dlcate,j that she had 1n eight percent impaicm0 nt of 
thP bo:ly as 1 whol,. due to the pai'lful st~c11oclavicul1c :,'1slocation 

As shown in "'Xhibit 18 Bead 8. Hall, M.0., rel1ted th1t 
claimant had hypertcophic chariges u, h,.,r lumbar sinue with 
slight narrowing ,t the L2, 3 an-:! 4 ir,ter3p3ces. He -:ltd not 
impose an 1mpair'llent c3t1ng oc 1Lve :my op1n1011 concernu,g the 
cause of that condit1or1. 

Sant M.S. Hayreh, M.O., in exhibit 31 opined that cla 1mar1t 
suffers from musculoskeletal low back pai11s secondary to u11der
lying degenerative ,cthr1tis of the lumbar spine. 111 the report 
he ackr1owledges that the CT 3car, had showr, a small h"'rn11ted 
disc at midlir,e and to the right of the L4-5 level with ~acuum 
:lisc phenomenori 1t the L4-5 lnt•~rspace. He ioes riot u1dicate 
ariy impAicme11t rating nor does he comment upon whether or not 

the inJury of December 31, l9dl pliys 1r,y ?art in cl31mar1 t 's 
present condltlon. 

Exhibit 17 is a r eport from T. F. OeBa r tolo, M. D. , who found 
claimant to_have degenerative arthrltis of the sp i ne and to be 
1n a condition where her back was chcor,1c3lly 1rr l t1ted by 
repetitive mus~le str1u1s. He did not give ar1y indication o f an 
impalement c1tu1g oc of the effect of ar,y ir,Jury. 

~- I. Tice, '1 .0., had pcev1ousl1 four,:! cla1m1r,t to na~e a 20 
percent disability of her back 1s snown 11, exhibit Sa which is 
:lated May 7, 1979. He found he r to have 3 .:;hron1c low back 
strair, with some characteristics of ar, osteo 1cthri t is. 

Exhibits 3, 4 ,. 5, 6 , 7, 8 an:l possibly others con f irm tha t 
_laimant had expec1er1ced pain 111 her low back pr i or to December 
31, 1981 . Exhibits 5 ~nd 6 show l d1 3gnosis of degenerat i ve 
1rthr1tis having been ma,je 1n 1976 and 19713 respectively. 
Exhibit 25 contau1!: a CT scan which finds claimant to llave a 
sm1ll e xtruded disc f ca9mer1t to the ri~ht of m1dl 1ne Just below 
th~ L4-5 1ntecspace and a ~acuum J,3c pher,umenor, 3 t the L4-5 
u1tersp~ce. 

Following the injur y claimant was seen at t he Nor th Iowa 
Medical Center Emergency Room by B. K. Wasiljew, M.D. , as s hown 
in exhibit 11. The x-ray report, exhibit 12, which was t lken a t 
that time, showed deger,erative ch3n~es wh1:h had ir1c r eased since 
claimant's last preceeding x- ray with 1nte r vertebr a l discs 
a1equately ma intained and nn definite fractures seen. The 
claimant was thereafter fol.owej by Pmul H. Gorjon, '1 . 0 . , as 
shown 111 exhibit 13. Claimar,t was thereafter cared fo r by Or. 
iolor1nk until she was release:! to return to *or k on 'iay 17, 
1982 as shown by exhibits 14, 15 lfld 15. Exh1b1t 16 u,dicates 
thlt :la1mant's complau,ts :ont111uej oeyond '1Jy 17, 1982. 

1'he cl.:11mant cellsed tre1t1nq with Or. ,-lolbr i11 11 but *as see!, 
by Or. DeBactolo 1n June, l982,-1t the ~1yo Clin i c 1n Febr uary, 
1983 and by Or. ,'1al i< ec u, :1Jy, 1983. 

In July, 1983 clalmant was eva l uate1 by Or. Jar,:la 1n.::l 
thereafter began receiv i ng ca re from him. On Jctooec 17, 1983 
claimant was hospital i zed 1s l result of her back complaints 3s 
showr1 1n exhibit 24. She remained off worK thereafter until she 
.1as release:! to return or, Tuesda"{, J a nuary 3, 198 4 as shown on 
th"' last page o f e xhibit 27. Claimant thereafter con t inued to 
work until 'iacch 21, 1982 when Or. Janda found her to be disabled 
for worl< as shown in e xhibit 2. Claimant's st1tus of being 
dlsabled from wor k continues th r ough exh1blt 32 through the last 
er,try which 1s dated July 12, 1984. 

ANALYSIS ANO APPLICABLE LAW 

A memorandum of agreement conclusively establ1shes an 
employer-employee relatio11sh 1p ln:l the occucr~nce of an u1Jury 
arisirig out of ar,d in the course of employment. I t does riot 
establish the nature or extent of Jis1b1llty. Freeman v. Luppes 
Transport Company , Inc., 227 N.i'1.:?d 14 3 (Iowa 1975). 

The claimant has the bucjen of proving by 3 pr~ponderance of· 
the evidence that t he injury of December 31, 1981 lS causally 
related to the disabillty on *h1ch $he now bases her claim. 
8odish v. Fischer, Inc., 257 Iowa 516, 1)3 "l • ..i.2d 867 (1965). 
Lu,dahl v. L. O. Boggs, 236 tow:i 296, 18 "l • ..i.2d 607 (19 45). A 
possib1lity 1s insuff1c1ent; a probab1l1ty 1s necessary. 
Burt v. John Deere waterloo Tractor ;.Jocks, 247 Io*a 691,· 73 ~.W.2d 
732 ( 1955). The 1uestior, of causll conne;:t1on is essen t ially 
wtthin the domairi of expert testlmo11y. ~~>t3w v. ~~<!. Method i st 
Hospitll, 251 Iowa )75, 101 "I.W.2d 167 (1960). 

However, exp" r t medicll ev1dence '!lust be consijered with a l l 
other ,:,vidence 111troduce:l bearing on the caus1l cor111ection. 
Burt, 247 Iowa 691, 73 N.W.21 732. The op1r,ior, of experts need 
riotbe couched i11 defu11te, poslti•1e oc uneqv1vocal lauguage. 
Sondag v. Ferris Hardware, 220 N.\ol.2d 903 (Iowa 1974 ) . Ho*ever, 
the e xpert opinion may be accept ed or ceJ~cted, in who l e oc in 
part, by the t rier of fact. Id. at 907. Furthe r , the we ight t o 
be given to such an opinion isf or the f111der o f fact, an:l tha t 
may be af f ected by the completeness o f the prem i s e giv en the 
expect and othe r surcoundl.ng circums t ances . Bod i. sh, 257 Iowa 
516, 133 N.W.2d 867. See also "lusselman v. Central Te l ephone Co . , 
261 Iowa 352, 154 N.W.2d 128 (1967). 

While .1 claimant is not ent i tled to compensa t lon foe the 
results of a pree xisting injury or disease, the mere existence 
at the time of a subsequer,t injury 1s not l defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the clll'l\ant ha-:! l preexisting conditton or 
-:ltsab1lity that is aggclv1te,j, accJlecate:l, worsened or lighted 
up so that it results ir, j1sabil1ty, clltmlnt is entitled to 
r.,cover. (~§~kITs) .•::_._Q.:!.'!.~r~e_q_i:_':__~r_q_!'!.~"--C~--• ~54 [owl l )0, l lS 'l.,/. 2rl 
812, 815 " 

All '.loctors who have express<?:! .111 ooin1on concern111g the 
::3usc ?f the condition of c-1,nmant's b1.:~, nl:nel/ 1-lalkec, J1nda 
,nd ,-lolbr u,k, 1-iave found that cl.11m,111t suffered a11 injury to ner 
back 111 the December 31, 19131 u,c1dent. Even though some of the 
reports of o t her phys 1c1lnS cou l d poss i bly be construed to 
3ttribute sll of claimant ' s 1mpa1rment to degenerative changes, 
the causal connect1on found to exist by Drs. Wolbr1nk, .-lalket 
lnd Janda between the 111Jury 1111 .:;la 1ma11t's back 1s adop t ed. 

Clalmant is found to be a ::redlble .i1t11es:i 1nd her relatton 486 
of the co11dit1or1 of her collarbor,e to the 1nJury 1s adopted . 
Such 1s confirmed by or. ,-lolbci.r,k lt page 49 of e xhibit 43 and 
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in exhibit 14. 

Following the injury of December 31, 1981 claLmant did not 
return to work until May 17, 1982 when released by Dr. Wolbrink 
as shown in exhibLts 15 and 16. Such is 3 span of 19 weeks , 
three days. Thereafter , claimar,t contir,uej to work through 
October 16, 1983. On Octobe r 17, 1983 cl3imant was hospitali zed 
at St. Joseph Mer cy Hospital and she coratinued to remain absent 
from work through January 2, 1984 when she was released to 
return to work by Dr. Janda as showr, in exhibit 27. In exhibit 
26 Dr. Janda opLr1es that the October, 1983 hospitalization was 
rel3ted to the injuries of December 31, 1981 . Cla1mar,t then 
continued to work, during 198 4, until '.>larch 22, 1984 when Dr. 
Janda found her to be disabled from work. It should be noted 
tha~ ~ is f1~ding of disab1l1ty ls shown 011 the first page of 
exhibit 32 tn an Pntry dated March 21, 1984. The last entry in 
the record of this case is an entry in exhibit 32 dated July 12, 
1984 wherein Dr. Janda found claimant to still be disabled for 
work, with a recheck to be scheduled four weeks later, a date 
subsequent to the date the hearing was h~ld 11, this c~se. This 
span from October 17 through January 2 1s 11 weeks, one day. 
The span of March 22, 1984 through July 27, 1984, the date the 
hear ing in this matter was conducted is 18 weeks, two days. It 
was stipulated by the parties that claimant had been paid 
comper,sation for the time she was off work ending May 17, 1982. 
Claimant seeks compensation for the subsequer,t absences from 
work. 

Healing period ends upon a return to work or at the point of 
maximum medical recovery. Continuing to receive medical care 
which is maintenance in na tu re does not e xtend the healing 
period beyond the point when the claiman t actually stopped 
impr oving. Arms trong Tire & Rubber Co. v. Kubli, Iowa App. 312 
N.W.2d 60 (Iowa 1981). Derochie v. Cit~ of Sioux City, 2 
Industria l Commiss ioner Report 112 (198 J Distric t Court Aooeal, 
Remanded for 3et t lement. A healing ;>eriod can be 1nterrupt~d by 
a return to wor k but t hen continue or, cor,current with a subsequerrt 
absence from work. Claimant's initiJl absence which ended with 
her return to wor k on ~ay 17, 1982 would constitute hedling 
period. The second absence, October 17, 1983 through J")nuary 2, 
1984 involved hospitalization and care which ultimately resulted 
in a return to work. Since it has previously been concluded 
that the absence which began in October, 1983 was a result of 
the December, 1981 inJury, it is likewise concluded that this 
second absence fr om work is 3lso healing period. Claimant 
continued to receive medical ca r e while she was wor king during 
1984. Her most recent absence from work has been accompanied by 
~edical care. She is undergoing phys1c1l therapy through the 
~aut ilus program and performs other exercises. She receives 
nedication. Even though she is working at recovery she seems to 
~e ma king little real progress when exhibit 32 is closely 
!Xamined. Dr. Janda has not, however, given any indicat1or1 that 
she has reached a plateau in her cecovQry efforts a•,J there is 
no o ther physician who has indicated =hat fur t te, 1morovement of 
her condition could not be expected. It is therefore found and 
concluded that claimant is in a healir1g period as of the time of 
hearing. Claimant wi ll be gran t ed J 29 3 / 7 weeks of healing 
pe riod benefits covering the second 3nd third absences from work 
running up to and ir1clud1ng the dJte of hearing. She will 
t hereafter be given a r unning 3ward wn1ch will remain ir, effect 
until it is terminated by her return to wor~, by reaching 
~aximum improvement or by becoming 3ble to r-!turn to work 3S 
prov i ded by s ta tute . 

Benefits for permanent partial disability are ger,erally 
;nyable upon the end of the healing period. Claimant's healing 
,e r1od in this case has not ended. "'-lthough it 3ppears likely 
:hat permanent disability will result, the e xtent of such cannot 
,e determined unt i l her recovery is complete. From the record 
Lt appears that claimar,t ' s condition is approaching a plateau 
,here further significant improvement cannot be o:?xpected unless 
:laimant elects to have surgery or some other substar,tial change 
r, the type of medical care which she is receiving. 

Under the provisions of sectior, 85.27 of the Code of Iowa, 
lef•r,dants are liable for the expense of medical care whi ch is 
easonably necessary to treat the injury which claimant sustained. 
"laimant's exhibit 34 lists medical e xpenses which total $5,880.02. 
If that amount $77.50 was found to be the responsibility of the 
efendants 1n a companion case ari3ing from the January 11, 1981 
njury. Upon review of medical bills cor,tained in exhibit 34 in 
omparison with the other evidence 1n the record, it is found 
hat tne same a r e exper,ses incurred for treatment o f claimant's 
ack and that the treatment was necessary as a result of the 
njury o f December 31 , 1981. It 1s therefore found and concluded 

of her condition to be a close question. The type of ca re which 
she received is not greatly different from the care which would 
norma lly be maintenance in nature for a persor, who has s1gnif 1cant 
degenerative a r thritis. 

With regard to tne healing period whi ch commenced Oc tober 
17, 1983, the defendants' failure to pay 1s found to be unreasonable. 
There is no medical opinion which 111dic3tes tha t .uch hospitalization 
was no t a result of the inju ry a nd Dr. Janda , the authorized 
treating physician , specifically stated 1n exhib1t 26 that it 
was a result of the injury. Defendants will be assessed a 50 
percent pena l ty foe the unreasonable fa1!ure to pay compensation 
during c laimant's second healing period 111 an amount equa l to 
five and four-sevenths weeks of benefits. 

As shown in claimant's exhibit 35 she seeks compensation for 
travel necessary to obtain medical care. Upon a comparison of 
the exhibit with the other records in this :::ase the dates and 
amounts shown appear cor rect. It is found that all mileage 
incu rr ed, commr?ncing with the entry of Janua ry 2, 1982, was for 
treatmen t of the inj ury claimant sustair,ed December 31, 1981. 
One hundred eleven miles wer e traveled prior to July 1, 1982 for 
which she is er,titled to compensa tion at the rate of $.22 per 
mile. Si x hundred e ighty-five mi les were traveled subsequent 
ther eto for wh i ch she is entitled to compensation at t he ra te of 
$.24 per mile. This totals $188.82. 

Claimant seeks compensation for costs wh ich, under Industrial 
Com~1ss1or,er Rule 500 - 4.33 include the reasonable cost o f two 
medical reports. The reports con tained in e xhibit 36, $90.00 
from Mayo Clinic and $60.00 from Orthopaedic Specialists are 
fair and reasonable and will be included in the costs o f this 
proceeding with sheriff's fees in the amour,t of S6.25 as shown 
in exhibit 37. Defendants will be ordered to pay the costs of 
this proceeding. 

FI~~I~GS OF FACT 

l. On December 31, 1981 claimant ;;as a res1der,t of the , 
State of Iowa working at her ;>lace of employment in the Stdte~f 
Iowa when she was injured when she fell .,hen attemptir,g to 
dislodge frozen material from a nopper. 

2. Follow111g the injury claimant was medically incapable 
of performing work in employmer,t suostantial ly similar to that 
she performed at the time of the 1n3ury from January 1, 1982 
until ~ay 17, 1982 when claimant returned to work. Claimant was 
simi l arly disabled from October 17, 1983 ur,til January 3, 1984 
and from March 22, 198 4 up to and including July 27, 1984. 
Claimant remains medically incapable of performing work 1n 
<?'llployment substantially similar to that she performed 3t t he 
~1me of the injury ar~ it has not been medically 1nd1:::ated that 

further significant improvement from the injury 1s not anticipated. 

3. Cla imant's rate of comper,sa tion is $231.37 per .,eek as 
established by stipulation of the parties. 

4. Claimant received medical care which was reasonable and 
necessary for the injury from Ors. Wolbrink, Gordon, Wasiljew, 
DeBartolo, Hall, Janda, •Nalker and Hayreh with care being 
rendered at St. Jospeh Mercy Hospital and in ~orth Iowa Medical 
Center Emergency Room. 

5 . In obtaining that medical care claimar,t incurred 
eKpenses in the amount of $5,802.52. 

6. Claimant is presently restricted in her ability t o 
bend, walk, lift and carry . She continues to experier,ce pain . 

7. Claimant has a high school education with no further 
educatior,a l pursuits. 

8. Claimant has work experience as a meat cutter, meat 
wrapper, punch operator, mail dis tributor, bartender, retail 
sales clerk and as a contro l operator of the machines at the 
defendant employer's place o f business as well as work wh ich is 
essentially moderate to heavy labor. 

9. Claimant appears to be well motivated, emotionally 
stable and of a t least average intellige r,ce. 

hat defendar,ts are respo11s1ble for payment of claimant's 
edical • xoenses as shown on exhibit 34 in the tot3l amou•1t of 
S,ao2.s2,·the only •xclus1or, beinJ the bill to Am•r1car1 Prosthetics, 
nc., 1n the amount of $77. 50 which ,.,as found to b•_ the responsit:nlity 
f the defendants 1n a comp31,1or1 cas•. 

10. Claimant had 3 preexisting impair'llent in both knees and 
in her back as a result of degenerative disease and prior 
injuries. This incident caused an injury to claimant's back ir, 
the nature of an aggravation of her degenerative disc d i sease 
and a sternoclavicul3r dislocation. 

ll. In obtaining tr atment for the injury clai'!lant traveled 
3 t otal of 796 miles of which 111 were performed prior to July 
l, 1982. 

Claimant seeks add1tior1al benefits blsed upor, the 3lleged 
nreasonable delay or deni3l of compens1t1on 1n ?ccordar,ce with 
ection a6.13 of the Code ~f Iowa. Sin e• the payment of benefits 
or permanent disab il ity is not Y•t due, the l~ck of payment of 
ompensa t ion for permanent partial disability canr,ot be held to 
? unreasonable. It is specifically found ,rnd concluded that 
?fendants ' failure to pay any compensation for permaner,t 
isabil i ty is not an unreasonable der,ial or delay of benefits. 

With rega rd to the third healing period, the one which 
)mmenc•d 'larch 22, 1?84, it cannot be .;.11j that the failure to 

'1y benefits was u11re3sonable. The unders13ned found the 
lestion of whether such .,as .1 he3l1n1 period or merely ua1ntenance 

12. Defendants ' failure to pay he3ling period compensation 
for the pe r iod from October 17, 1983 through January 2, 19a 4 was 
unreasonable. Defendants' failure to Pil'/ 311y compensation fo r 
?ermaraent disability was not ur,reasonable . 

13. Claimant incurred e xpenses of $150.00 in obtaining t wo 
medical reports as shown in exhibit 36 and service fees of $6.25. 

14. Defendants have paid claimar,t all healing period 
benefits due through May 16, 1982. 
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CONCLUSIONS OF LAW 

This agency has jurisdiction of the subject matter of this 
proceeding and i t s parties. 

BEFORE THE IOWA INDUSTRIAL COMMISS I ONER 

SHIRLEY E. WILLIS, 

Claimant, 
The inju r y claimant sustained to her bac k and clavicle on 

D~cember 31, 1981 a r ose out of and in the course of her employmen t 
with Lehigh Portland Cement Company. 

vs. 
FILE NO. 662523 

R E V [ E w 
Claimant is entitled to healing period benefits for the 

periods of October 17, 1983 through January 2, 198~ and March 
22, 198 4 through July 27, 1984, all 1ates inclusive. 

Claimant is entitled to 3 cunning 3ward of healing period 
benefits from and after July 27, 1984. 

. Def~ndants ' failure to pay compensation foe permanent 
disability was not unreasonable where the healir,g period has not 
ended. 

Defendants failure to pay benefits foe healing period during 
October 17, 1983 through January 2, 198 4 was unreasonable where 
the only medical evidence in the record relating thereto found 
the same to be, ces~lt of the injury of December 31, 1981. As 
a penalty under ~ection 86.13 of the Code of Iowa foe the 
unreasonable dental of compensation, defendar1ts shall pay 
claimant 5 ~/7 we~k~ of compensatior1 payable 1n a lump sum upon 
entry of this dec1s1on. 

Failure to pay compensation during the healing period whi ch 
began March 22, 198 4 was not unreasonable where it could reasonably 
be ~elie~ed that c l aimant may have already attained maximum 
medical improvement. 

Defendants ace responsible foe claimant's medical expenses, 
transportation and court costs. 

ORDER 

IT IS THEREFORE ORDERED that the Second !nJury Fund of Iowa 
has no liability in this ?roceeding. 

IT IS FURTHER ORDERED that defendants pay claimant eleven 
and_one-seventh (ll 1/7} weeks of compensation for healing 
period at the rate of two hundred thirty-01,e and 37/100 dollars 
($231.37) per week commencing October 17, 1983. 

IT I S FURTHER ORDERED that defendants pay claimant ~ighteen 
and_two-sevenths (18 2/7} weeks of compensation for healing 
period at the rate of t wo hundred thirty-one and 37/100 dollars 
($231.37} per week commencing March 22, 1984. 

IT 1S FURTHER ORD~RED that defendants pay clair.tant weekly 
compensation for healing period as a running award commencing 
July 28, 198 4 . 

IT IS FURTHER ORDERED that -:'lefendants pay claimant a perialty 
under section 86 . 13 of the Code of Iowa in an amount equal to 
five and four-sevenths (5 4/7} weeks of comoensation at the rate 
of two hundred thirty-one and 37/100 dollars ($231.37) per week 
payable in a lump sum upon entry of this 1ecision. 

IT IS FURTHER ORDERED that defendants pay to claimant the 
sum of five thousand eight hundred two and 52/100 -:'lollacs 
{$5,802.52} for medical expenses and one hun-:'lred eighty-eight 
and 82/100 dollars ($188.82) for travel expenses incurred in 
obtaining medical care. 

IT IS FURTHER ORDERED that all past due amounts shall be 
paid in a lump sum and that defendants shall receive ar1y credit 
to which they ace entitled under section aS.38 of the Code of 
Iowa and foe amounts of compensation of medical expei1ses previously 

LEHIGH PORTLI\ND CE~ENT CO~?~NY,: 

Employee, 

TRAVELERS INSURANCE CO~PANY, 

Insurance Carrier, 

an-:'I 

STI\TE OF [OWA SECOND INJURY 

R E O P E N I ~ G 

D E C I S I O N 

FILEC. 

FUND, J~\'•\ ,:mu., .l COMMJ",GJON~' 

Defendants. 

INTRODUCTION 

This is a proceeding in review-reopening brought by Shirley 
E. Willis, the claimant, against Lehiqh Portland Cement Company, 
'lee employer, Travelers I nsura11ce Company, the insurance cacciec, 
and State of Iowa Second Injury Fund. Claimant seeks further 
benefits as a result of the injury which occurred January 11, 
1981. Claimant ' s rate of compensation is $246.64 per .,eek in 
the event of an award as establishe-:'I by the memorandJm of 
3gceement filed Mac=h 5, 1381 3nd as confic~ed oy the stioulation 
of the parties at commencement of the hearing. · 

The hearing commenced on July 27, 198~ at the Cereo Gor1o 
County Courthouse at ~ason City, Iowa. The hearing 1n this case 
was consolidated with the hearir,g in the cases which have been 
commenced by claimant against the samP. -:'leferdants in files 
numbered 636588 and 691096. 

The record in this case consists of the testimonies of 
Shirley E. Willis, Brad Petersen and Amber Anderson. The cecocd 
also contains claimar,t's exhibits l through 37 inclusive, 
including exhibits 8a and Sb. The defendar,ts' exhibits A, Sand 
~ were received into evideuce. 

ISSUES 

The issues presented by the parties at the time of hearing 
ace: whether there is a causal connection between the injury of 
January 11, 1981 and any disability which claimant h3S experienced; 
a determination of the nature and exteut of any disability which 
is related to that 1njucy; a determir1at1on of claimant's entitle
~ent to benefits available under section 85.27 of the Code of 
Ift~a; a determination of claimant's er,t1tlement to benefits from 
the Second Injury Fund of Iowa; and a 1e~ec~inat1on of claimant's 
entitlement to benefits available urdn section 86.13 of the 
Code of Iowa for the allegedly unrelsonable jelay oc denial of 
compensation. 

REVIEW OF THE EVIDENCE 

Brad Petersen gave no testimony which had any bearing oc 
relationship to the alleged injury. 

paid which ace not reflected in this cecoc-:1. 

Amber Anderson testified that she has lived with claimant 
since prior to May 19, 1980. She related that she recalls the 
incideut of May 19, 1980 involving clairoant's knee. She stated 
that claimant did not exhibit any problems with her left knee 
prior to ~ay 19, 1980 and has had contir1uing knee problems 
since, including the wearing of splints. She stated that 

IT IS FURTHER ORDERED that defendants shall pay interest claimant has limped and complained between the times of her two 
pursuant to section 85.30 of the Code of Iowa on all amounts of knee injuries and that the second knee inJucy made it worse. 
healing period benefits and permanent partial disability compensation 
which were not paid at the time the same became due. 

IT IS FURTHER ORDERED that defendants pay 
action in the amount of one hu11dced fifty-six 
{$156.25). 

the costs of this 
and 25 /100 dollars 

Defendants will file an activity report within twenty 
days from the date of this decision. 

Signed and filed this 2..t/%y of October, 1984. 

{ 20 l 

Shirley Willis testified that she is 53 years of age, has 
never married and has live-:'I in Mason City, Iowa most of her life. 
She related that she graduated from 'ligh school in 1949 but has 
no other formal training. She has worked 1n a grocery store 
wrapping meat and as a cashier. She has t.1ocke-:'I in a packing 
plant using a knife in the pork kill floor, ~rapping smoked 
~eat, caccyinq mail through the plant and as a keypunch operator 
ir, the data ?COcess1ng department. Cla1mar1t testified that she 
has also worked as a barten-:'lec. 

Cla1mar1t began Jor~ing foe the defendant employee in August, 
1975 doing yar1 labor which involved shovelinq. As time passed 
she worke-:'I as a control operator of 3 kiln burner, as a control 
operator foe a 111111 and as a cor,trol operator foe the turbine. 
She has been a mix control operator performing laboratory Jock 
and has performed general labor 11, the r,atuce of shovelir.g, 
operating a Jackham'llec a11d other similar 3tcenuous activities. 
She described the job of mix control operator as light work 
.,nich i,..volved picking up 3nd testing s3mples of :uateci31 at 
various stages of the production process bJt state-:'I that che 
climbing of stairs which JilS i,volve1 .,,tn 1t =ause-:'I ~ec some 
problems. 488 Cl11mant denied having 1ny cecollection of 1n incident 1n 
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1966 involving complaints of back pain but did not der1y that 
such could have occur r ed. 

Claimant related an incident which occurred at Lehigh in 
1976 when she was being trained at the blending bins and slipped 
which caused her to t wist and e xperience severe back pain. She 
received treatment from D. E. Fisher, M.D., and Gera l d L. Brady, 
~.D. The treatmer1t consisted of bedrest and e xercises. The 
injury caused her to miss approximately two months of work for 
which she received sick pay and medical benefits from the 
employel's g roup carrier. She der11ed receiving any workers' 
compensation benefits. 

Claimant related being involved in an auto accident in late 
June, 1977. She stated that while driving home, follo wing the 
collision, her neck and low back started hurting . She rela t ed 
that the collis ion resulted in her filing 3 lawsuit which was 
settled for $9,000, of which she received SS,000. She stated 
that her back has bothered her since that accident and has never 
been as good as it was before the accident. She stated t hat her 
neck complaints have resolved. Claimant missed approximately 
two o r two and one-half months of wor k following that accident. 

Cl aimant testified that on May 19, 1980 she h1t her left 
knee on a step while climbing at the Lehigh Plar1t. She stated 
tha t she had a patellectomy 1n approximately 1974 on her right 
knee which was performed by Dr. Fisher but that she had no prior 
proble~s with her left knee. She stated that the ~ay, 1980 
inJury caused her to miss only a couple days of work. She 
recalled that she went to the hospital emerger1cy room and was 
treated by Adrian J. Wolbrink, M.D. She related that the left 
<nee condition improved but did not completely go away. 

Claimant testified that on Ja:,uary 11, 1981 she was shoveling 
under a conveyor belt when the belt started r~nning and the 
handle o f the shovel struc k her left knee. She related that she 
continued to work until some date 1n February, 1981 but was then 
off work unt il she requested a return to work slip in August, 
1981 . 

After her return to work cl aimant cor1tinued to work until 
December 31, 1981 when she was assigned to loosen frozen material 
from a hopper. She stated that she was working with Brad 
Petersen and that they had tried using sootgun slugs, pry bars 
and a jackhammer to free the frozen material whi ch had wedged in 
the hoppe r. She related that 1n the process of doing so, the 
material suddenly caved-in 1nd that they both fell approxima~ely 
eight to nine feet when t he material on which they were workir~ 
collapsed beneath them . Claimant testified that she fell partly 
on Petersen and that she fell ~ostly or1 her left side . She 
described the parts of her body which sh-e felt as h:1v1ng been 
Lr,iur•d as her loft shoulder and arm . her low back and her left 

leg . Claimant stated tha t she initially saw 8. K. Wasiljew, M.D., 
and was then sent to Paul H. Gordon, M. n. , who referred her to 
Dr. Wolbrink. 

Cla imant stated that since the fall he r left collarbone is 
depressed, but that prior to the fal l she had no problem with 
her clavicle o r sternum. She stated that Dr. Wolbri:-.k did not 
treat her clavicle . Cl aimant testified that she returned to 
work on :-lay 17, 1982 and continued working until October, 1983. 
She stated that during that time span she ex.ierienced pain in 
"ier left knee wh ile climbing stairs ar,d pain in her ba;:k whil e 
carrying t he pail of material sampl~s which weighed ~O or 50 
pounds. 

Cla imant stated that she received some care at ~ayo Clinic 
and that an injection in her left shoulder helped. She stated 
that presentl y any strer1uous use of her left shoulder makes it 
feel sore. 

Claimant testified that Wayne E. Janda, ~.D., hospitalized 
her 1n October, 1983 due ing which time she had a CT scan. She 
stated that she still is under Dr. Janda's care at the present 
time. 

Claimant s tated that she is presently off work under Dr. Janda 's 
care and that she has been informed that her old job at Lehigh 
has been discon t inued. She stated that Dr. Wolbrink has restricted 
he r to lifting 15 pounds or less and to limit shoveling and 
c limbing of stairs. She stated that Dr. Jar1da has limited her 
lifting to 40 pounds and restricted stair climbing. She related 
that Dr. Janda and John R. Walker, :-1.D., have recommended 
surgery on he r back but that no one has recommended surgery for 
her knee. She relat~d that she is reluctant tg have surgery and 
that nor1e is scheduled. 

Claimant te st1f1ed that she wears a Tens Unit frequently and 
that she has a lumbar corset which she does not wear. 

Claimant t est1fi~d that she has 
worked out at the Nautilus Center. 
1s presently improving. 

Joined the •y• and has 
She feels that her cond1t1on 

Claimant stated that she .ireser1tly experiences pain on the 
right side of her lower back and down the outside of her right 
leg. She stated that at times the pain has e xtended 1r1to her 
left leg. She described it as something which comes and goes. 
She admitted havir1g back pain prior to Dec1mber ll, 1981, but 
stated that the sharp shooting pains ~h1ch she now has are much 
more severe. Claimant stated that her left arm is significantly 
weaker than the right but that she preser1t.y experiences no 
proble~s involvi11g her ears, rig"it knee or elbow. 

Claimant stated that since the in)ury of December 31, 1981, 
she can no long e r engage in sports such as bicycling and her 
yard work. She related that she has hired someone to do some of 
her yard work ar,d shoveling but that she has done some of it 011 
occasior1. Claimant stated that she initially did the heavy 
housewor k in her home, but that since 1981 ~rs. Anderson has 
done all the laundry, cooking and clean1r1g. She related that 
when furniture has to be moved they do it together. 

Claimant testified that he r cond1tior, wors -? r,ed subse~uen t to 
~ay, 1982 but that she has made r1cent 1morovement. She feels 
th3 t she has not rega1nid the state of he;lth whi ch she experienced 
;>rior to December 31, 1981. 

Claimant r ecalled falling from a ladder in 1968 and an 
incident of aggravating he r back while shoveli11g snow 1n 1978 as 
we ll as other aggravations to her back . She stated that her 
back has always bothered her since 1976 when she slipped at 
~ork, but that the pain 1s 110 longer tolerable. Claimant denied 
experiencing a11y other specific incidents or injuries subsequent 
to May 17, 1982. 

Claimar1t testified that Dr. Janda has given no indication of 
when she will return to work. She felt that her job in the lab 
permitted her to move around enough to be able to tolerate it. 

Claimant stated that her back pain is her overriding concern 
and the main reason wry she cannot work. She stated that the 
cond1tior1 of her knee does riot prohibit her from working at her 
old job and that the knee and shoulder only cause problems for 
her on heavy exertion. 

Exhibit 8b ir1dicates that clairoar1t was seen at North Iowa 
~ed1cal Cente r by Dr. Wolbrink on May 20, 1980 with compl:1ints 
in'lolvu,g her left knee. She was diagnosed as having a contusion 
of the knee. Such 1s confi rmed on th.a last page of <:?xhib1t 7 at 
the er1try dated ,ay 20, 1980. The entry dated ~ay 23, 1980 
indicates that claimant was returned to work on ~ay 23, 1980. 

As shown on the first page of e xhibit 3, D. E. Fisher, ~. D. , 
opined that following the patel l ectomy of c laimant's right knee 
in 1974, she had a partial physical impairment of f ive percent 
of the right lower extremity. 

As shown in exhibit 20 and as confirmed at pages 74 through 
76 of exhibit 33, A. J. Wolbrink, ~.D., is of the ur,waivering 
opinion tha t claimant suffer<:?d no impa1rmer1t to her left kr1ee as 
a result of any work related trauma. He relates all of the 
problem in claimar1t's left knee to a condit:on ~hich he has 
diagnosed as chondromalacia of the patell:1. 

Exhibit 21, John R. Walker, '1.0., O,?ines tha· :la,mant ha<; " 
two percent permar1ent impairment of her left knee as a result o f 
the shovel striking it in January, 1991. In his examination he 
found slight narrowing of the medial Joint line on the left knee 
with calcification overlying the head of the fibul:i, posteriorly. 
He made 110 finding of chondromalac1a. 

In exhibits 22 and 23 ~ayne E. Janda, '1.0., opines that 
claimant has a five percent permaner1t physi~al impairment to the 
left leg which is a result of tr:1um1 lnd preex1stu,g factors. 
Ira e xhibit 27, a more recer1t report, he opines that all of the 
imp:1irmer1t in claimar1t's left leg is a r-?sult of work related 
tr1uma. He does riot, however, 1dent1f1 :i,ny one or more of the 
three incidents upon which claimant s 0 eks benefits as 3 c:iuse 
foe the impairment. 

Exhibit 10 relates that c l aimant continued wor'<ir,g until 
February 17, 1981 wher1 Dr. Wolbrink took her off work. It . 
rel3tes a continuir,g course of treat11ent which e xtended until 
August 11, 1981 wher1 c laimant was released to return to work at 
her own request. The nature of ~he ~reatmer,t evider1ced by the 
exhibit includes application of a kr1ee splint, rest 3nd exercise. 
The entry dated July l, 1981 indicates that claimant under•*ent 
an appendectomy and had recovered therefrom, but that her knee 
did not yet permit her to return to work. 

ANALYSIS ANO ~PPLICABLE LAW 

Claimant has the burden of proving by a preponderance of the 
evidence that she received ar1 inJury on January 11, 1981 which 
arose out of and in the cou rse of her employmer1t. :-lcDowell v. 
Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. 
Cer1tral Telephone Co., 251 towa 352, 154 ,.~.2d 128 !196 7). 

~ memorandum of agre•~er,t conclusively establishes an 
employer - employee relatior1ship and the occurrer1ce of :111 injury 
;irising out of and in the cou rse of employment. Trer1ha1le v. 
Quaker Oats Co ., 228 Iowa 711, 292 N.~. 799 (1940). It does not 
est:1bl1sh the nature or extent of disability. Freem3r1 v. Luppes 
Tcansoort Compa11y, tnc., 227 N.W.2d 143 (Iowa 1975). 

The claimant has the burden of proving by a preponderance of 
the evidence that the 1nJury of January 11, 1981 1s causally 
r~lated to the disability on which she now bases her claim. 
Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.il.2d 867 (1965). 
Lindahl v. L. 0. Boggs, 236 Cowa 296 , 13 ~ .. L 2:l 607 (19 45 ). A 
possibility is insufficier1t: a probability is necessary. 
Duc t v. John Deere Waterloo Tractor Works, 247 Iowa 691, 73 N.il.2d 
732 ( 1955). The question of causal connection is essent1:1lly 
w1thi11 the domain of expert testimony. Bradshaw v. Iowa 'lethodist 
Hoso1tal, 251 Iowa 375, 101 !L',l.2d 167 (1960). 

However, expe rt medical evidence TIUSt be considered with all 489 
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o ther e1idence introduced bearing on the causal connection. 
Bur t , 247 Iowa 691, 73 N.W.2d 732. The opir1ior1 of expects need 
not be couched in definite, positive or unequivocal language. 
Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974). However, 
the exper t opinion may be accepted oc reJected, in whole oc in 
part, by the t£ier of fact. Id. at 907. Further, the weight to. 
be given to such an opinion isfor the finder of fact, and that 
may be affected by the completeness of the premise given the 
expert and other surrounding circumstances. Bodish, 257 Iowa 
516, 133 N.W.2d 867. See also Musselman v. Central Telephone Co., 
261 Iowa 352, 154 N.W.2d 128 ( 1967). 

While a claimant is not entitled to compensation for the 
results of a preexisting inJury or disease, the mere e xistence 
at the time of a subsequent injury is not a defense. Rose v. 
John Deere Ottumwa Works, 247 I owa 900, 908, 76 N.W.2d 756, 
760-761 (19 56 ) . If the claimant had a preexisting condition o r 
disability that is aggravated, accelerated, worsened oc lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

The right of a worker to receive compensation for i njur ies 
sustained which arose out of and 1n the course of employment is 
statutory. The statute confe rri ng this right can also fix the 
amount of comper1sat1on to be pa id for different specific injuries, 
and the employee is not entitled to compensa tion e xcept as 
provided by the statute. Soukup v. Shor es Co., 222 Iowa 272, 
268 N.W. 598 (1936). 

Disability • •• as defir,ed by the Compensation Act 
means industrial disability, although functional 
disability is an element to be cor,:.ide red . . . In 
determining industrial disability, considerat ion 
may be given to the injured employee's age, education, 
qualifications, e xper ience and his inability, 
because of the inJury, to engage 1n employmen t for 
which he is fitted. * * • • 

Functional disabil ity is an element to be conside red in 
deter-nining industrial dis,sbil1ty which 1s the reduction of 
earning capacity, but considera tion must also be given to the 
injured employee's age, education, qua lif ica tions, experience 
and inability to engage in employment for which he is fit ted . 
Olson, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963). 

Claimant is a 53 yea r old high school graduate. A great 
deal of her work history involves physical labor although she 
does have limited expe ri ence performing office work. Following 
her return to wor k on August 31, 1981 she was able to perform 
her job as a mill labore r up until the 1nJury of December 31, 
1981. When t he amount of disability which arose from the 
January 11, 1981 injury is measured industrially, it is found 
arid concluded that the same is seven and one-half percent of 
total disability. The St ate o f Iowa Second Injury Fund shall 
pay claimant 26 1/2 we eks comper1sation a t the rate o f $246.64 
per week commencing November 22, 1961. 

With regard to medical expenses the charge of $77.50 incurred 
February 6, 1984 with American Prosthetics, Inc., is related to 
:la1mar1t' s knee and the impair~ent resulting from the inJu ry of 
January 11, 1981. The remaining charges 1n exhibit 34 do not 
appear to be primarily related to care of claimant 's knee. 

Claimant 1s found to be a credible witr,ess. Her testimony 
describing how the handle of a shovel struck hec ~nee is adopted 
as correct. As shown ir1 e xhibits 19 and 20 even Or. Wolbrink 
agrees that claimant did suffer an injury to her knee. It is 
the issues of causation and permaner,cy which are the m3in 
problems in this case. The testimonies of claimant and Amber 
Anderson established that prior to the ir1Jury of May, 1980, 
claimant's knee was asymptomatic . ,s showr1 in exhibits 19 and 
20 claimant d id, in all likelihood, have a preexisting chondromalaci, 
of the patella wh ich existed prior to May, 1980 and con t inued in 
exis tence up to the time of hearing. The opinions in this case 
are similar to those expres sed in the case dealing wi th the May, 

Upon reference to e xhi bit 35, 1t is found and concluded that 
claimant made ten tr 1ps of six ~iles, round trip, between 
Febr~acy 3, 1981 and October 5, 1981 for car• of the knee which 
was necessitated by the ir1jury of January 11, 1981 . Defendants 
will therefore be ordered to pay claim1nt compensation foe 60 
miles of travel e xpense, 36 thereof at the rate of $.20 per mile 
and 24 miles at the rate of $.22 per mile. The resulting total 
is $12.48. 

1980 knee injury. or. Wolbrink rela tes all of claimant's 
pr oblem to the chondromalacia . Or. Janda finds claimant to have 
an impairment due to work related trauma but does not specify 
which of claimant ' s three identified injuries caused the impairment. 
Or. Walker assigns a two percent impairment to the January, 1981 
injury. Or. Wa lker also found claimant to have suffered an 
additional four percent impairment to the knee 1n the fall which 
occurred in December. 1981. 

It appears to be undisputed ~hat claimant has an 1mpa1rment 
in the range of five percent of her right lower extremit¥· The 
injury of January, 1981 took claimant off work for a period of 
27 weeks, si x days. It required the applicatior, of a splint and 
prescription medication. Such a lengthy recovery time indicates 
that the injury was somewhat 3er1ous. or. Wolbrink finds 
claimant to have an impairment of not more than three percent as 
shown at pages 39 and 40 of exhibit 33. Claimant has test if ied 
that her left knee is not a major problem and that it 1s not as 
great a problem as her rig~t knee had previously beer1. The 
range of the impairment ratings imposed by the three physicians 
is not great and their disparity is construed to be only a 
matter of degree and not a matter of ~aJor contcadic~1or,. It is 
therefore found that claim~r,t has a ftve oercent oermanent 
impairment of her left lower extremitJ Jh1ch is attributable to 
the injury of January 11, 1981. This finding is consistent with 
the opinion of Or. Janda entered in exhibit 27. Even though 
claimant may have had preexi s t ing chondrom3lacia of the patella, 
such was essentially asymptomatic prior to the inJury of January 
11, 1981. It may have caused cla1m3ut some pain and discomfo rt 
prior to January 11, 1981, but did riot require claimant t o miss 
work or require medical treatment except foe that which was 
related to the prior injury of May 19, 1980. The condition of 
claimant's knee had not produced disability prior to the accident 
of January 11, 1981. Apportionment 1s proper only in those 
situations where a preexisting condition independently produces 
some ascertainable portion of the ultimate disability which 
existed prior to the employment related aggravation. Varied 
Enterpri~es, Inc., v. Sumner, 353 !'l.,;.2d 407 (Iowa 1984) . 

Where an employee who has previously lost the use of one leg 
becomes permanently disabled by compensable inJury which has 
resulted in the loss of another leg the employee's disability 
shall be evaluated industrially but the employer shall be liaole 
only for the degree of disability which would have resulted from 
th• latter injury if there had been no preexisting disability 
and the rema1nd~r of such compeusatiori as 'JOl.llj be payable for 
the ~egree of permanent disability involved shall be paid from 
th~ Se~ond Injury Fur,d of the State of Iowa. Section 85 . 64, 
(:ode of Iowa. Irish v. McCce3cy Saw "<\ill, 175 N.\-l.2d 364 (Iowa 
1970). It is not necessary that the first loss of use have 
ar lsen from a compensable 1nJucy. l\ssav ·,. Industrial Eng iueec ing 
Equipment Companl, 33 B1enr1ial Report Iowa Industrial Commissioner 
224 (App. Deen. 977) (District Court Appeal dismissed). The 
l i ability of the defendant employer, Lehigh Cement Company and 
The Travelers Insurance Company will be limited to 11 weeks of 
comoensation for oermaner1t partial disability, the same to be 
payable commencin~ August 31, 1981. 

The opinion of the supreme court i.n Olson v. Good~5;r 
Ser~1ce Stores, 255 Iowa 1112, 11 21, 125 ~ .... 2d 251, - (1963) 
cited Jith approv::il a decisiori of t he 1udustrial .;ommiss1orier 
foe the foll owing propos1 t 1ori: 

It apoears that the issue of whether or not claimant sustained 
any perma~1ent impairment as a result of the inJury of January 
11, 1981 was a goorl faith dispute upon which competent medical 
prac tit ioners did not agree . Such 1s not a basis for an award 
under section a6.13 of the Code of Iowa. 

FI~DI~GS OF FACT 

1. On January 11, 1981 claimant was a cesider,t of the 

State of Iowa and was employed by Lehigh Portland Cement Company 
working ir1 the State of Iowa. 

2. On January 11, 198 1 claimant was injured while shoveling 
under a conveyor when the cor,veyor belt started, causing the 
handle of the shovel to stri-e her left knee. 

3. Following the 1nJucy elaimant contir,ued to work unti l 
February 17, 1981 at which ti~e she was medically det~rmined to 
be 1ncap1ble o f performing wor- in employment subst,nt1ally 
similar to that shP. performed at the time of the u,jur:1 and she 
cema1necJ s1~llarly disable:] until Au1ust 31, 1991, the date upon 
which she returned to work. 

4. As a result of the injury claimant sustained a five 
percent permanent partial physical impairment to her left lower 
extremity. 

5. Claiman t is a 53 year old unmarried female who has no 
dependents. 

6. Claimant received medical care for che injury from Oc. 
Wolbrink and has received subsequent care from Or. Janda, 
3l though the subsequent care has been secondary and incidental 
to car e for claimant ' s back. 

7. Claimant has incurred an exper1se in the amount o f $77.50 
for a brace for her knee, the same be i ng reasor1able and necessary 
for tr eatment of the results of thi s tnJury. 

8. Claimant's knee pc~sently causes problems on exertion 
such as climbing stairs. 

9. Claimant 1s a high school graduate who has no other 
formal education or vocst1onal tra 1r1ing. 

10. Claimant has 1,ori< exoer1t:nce 1n a packinghouse, wrapping 
meat, grocery store cler k , -eypurich operator arid_ mall distributor 
in an office setting, 1n addition to the woe- wh1c~ she has 
performed for the de f endant employer. 

11. Claimant does riot exhibit the appear1r,ce of any emotional 
jisturbar1ce or lack of intellectual capacity. She appears to be 
well moti•,ated. 

12. 
patella 
January 

Claimar,t had a pr•existing chondromalacia of the 
which had not been :hsabl 1ng pr 10c to the injury of 
11, 1981. 

13. Claimant's prior injury co her ieft ~nee which occurred 
~ay 19, 1980, caused claimant to suffer some discomfort 1n her 
left -nee but dt:l not result 10 any :1-:t..acl l ;iermanent i~paicment 
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of the knee. 

14. In obtaining medLc3l care for the injury to her knee, 
claimant traveled a total of 60 miles of which 36 wer e traveled 
prior to July l, 1981 and 24 were performed Ln 1981 after July 1. 

15 . Cl aimant had a preexisting impairment of five percent 
of her eight lower extremity followin~ a patellectomy whLch was 
performed in 1974. 

C~NCLUSIONS OF LAh 

This agency has Jurisdiction of the subJec t matter of thi3 
proceeding and of its parties. 

The injury claimant susta111ed to her knee on January 11, 
1981 arose out of and in the course o f her employment with 
Lehigh Portland Cement Company. 

Wher, the amount of disability which claimant contracted as a 
result of the injury of January 11, 1981 is measured in industria l 
teems, that disability is 7 1/2 pec~ent of total disaoil ity. 

Claimant is entitled under the provisions of section 85.27 
of the Code of Iowa to the cost of a brace for her knee in the 
amount of S77.50 and compensation for travel expense in the 
amount of S12. 48. 

The liability of the d2fendar1t employer, Lehigh Portland 
Cement Compar,y, for claimar,t's permaner,t jisab1lity 1s five 
percent permanent partial disability of the left lower extremity 
whic h converts to 11 weeks of compensatior,. 

The liability of the Second Ir1Jury Fund of Iowa is 26 1/2 
Jeeks of compensation when the employer's liability for 11 weeks 
of compensation is deducted from what claimar1t would be entitled 
to receive for a 7 1/2 percent industrial disability. 

ORDER 

IT IS THEREFORE ORDERED that defendants, Lehigh Portland 
Cement Company and Travelers Insucar1ce Compar,y, pay claimant 
eleven (11) weeks of compensatior, for pecma,,ent parttal disability 
at the rate of two hur,dred forty-six and 64/100 dollars (S246.64) 
per week commencing August 31, 1981. 

IT IS FURTHER ORDERED that the defendant, Secor,d Injury Fund 
of the State of Iowa, pay claimant twenty-six and one-half (26 1/2) 
weeks of comper1sation for permanent partial d1sab1lity at the 
rate of t wo hundred forty-six and 64/100 dollars (5246 64) 
commencing November 22, 1981. 

IT IS FURTHER ORDERED that the defendants, Lehigh Portland 
Cement Company and Travelers Insurance Company, pay claimant 
eighty-nine and 98/100 dollars (S89.98) for the cost of a brace 
and mileage expenses. 

IT IS FURTHER ORDERED that defendant, Lehigh Portland Cement 
Company and Travelers Insurance Company, pay interest pursuant 
to section 85.30 from the date each weekly payment of compensation 
for permanent partial disability became due. The defendant, 
Second Injury Fund of Iowa, shall pay interest pursuant to 
section 85.30 of the Code from the date of this dec i sion . 

IT IS FURTHER ORDERED that the defendants, Lehigh Portland 
Cement Company and Traveler s Insurance Company, pay the costs of 
this proceeding . 

All amounts which are past due are hereby ordered to be paid 
in a lump sum. 

Each of the derendants are ordered to file a final report 
withi n twenty (20) days f r om the date of this decision. 

Signed and filed this zy%y of October, 198 4. 

/J?t~fw1)1 ~ 
'MICHAEL G. TRIER 
DEPUTY INDUSTRIAL CO~MISSIONER 

BEFORE THE IOWA INOUSTRI~L COMMISSIONER 

DONALD B. WOOD, 

Claimant, 
File Nos. 414357 

515137 
732636 

\IS. 

A P P E A L 
JOHN DEERE DUBUQUE WORKS 
OF DEERE & COMPANY, D E C I S I O N 

Employer, 
Self-Insured, 
Defendant. 

STATEMENT OF THE CASE 

Claimant appeals from two proposed rev1ew-reopen ing decisions 
whe~ein claimant was denied further disability benefits. 
Claimant was awarded certain medical expenses. Claimant appeals 
from an arbitration decision wherein claimant was denied any and 
all benefits. 

The record on appeal consists of the transcript of the 
review-reopening and arbitra~1on proceeding; cla imant's exhibits 
3 and 4 ; defendant'3 . xhibits 1 and 2; the document filed bv 
defendant on June 20, 1983 conta in ing the dates of claimant;s 
disabilities and rates of compensation, all interrogatories 
pr opounded and answered by the parties and all documents produced 
pursuant to request by the parties; the appellee's brief on 
appeal; and the filings of all the parties on appeal. 

ISSUES 

1. Whether the deputy industrial commissioner correctly 
ruled that the statute of limitations oarred any recovery of 
further benefits arising out of the April 5, 1974 injury? 

2. Whether the claimant is entitled to further benefits as 
a result of an alleged increase in disability 1n 1978 and 1979, 
arising out of the April S, 1974 injury. 

3. Whether the deputy industrial commissioner correctly 
denied benefits to the claimant for the May 24, 1981 inJury. 

REVIEW OF THE EVIDENCE 

Claimant was forty-six years old at che time of hearing. He 
is married and has two children. Claimant has an eighth grade 
educattvn. Be worked on a farm prior to bein hired 111 a multiple drill operator. Claimant test1fie~ that ~e pl95f6 asd 
a wide range of Job f d er orme . s or efendant employer from 1956 to 1974 
(Transcript, pages 20-22) · 

_Claimant testified tha t he was a punch press operator on 
April 5, 1974. This Job required operating "a five-ton press 
o~ punch press, mechan i cal type, not hydraulic, and puttin i~ 
dtes and taking out dies and operJting the machine, standi~g 
with one foot up all the time with the foot trip.• (Tr ., p . 24) 

1971
~laimant recalled an incident which occurred on April 5 , 

Q. Would you tell us whether ther~ was an incident 
that occurred on that date while you were working? 

A. Yes. In April I went to move a die but I 
d 't ' , ' on --_Im not positive whether I was operating 
the machine at the time or 1f they asked me to 
clean .up this area and put these dies away, 1t has 
been so long ago. 

But anyway, I went to pick up a die and at t hat 
t me when I bent over to pick it up, it was Just 
like, how do you explain it, somebody put a knife 
1n my back, I went to the floor or to the cement. 

Q. How much did the die weigh? 

A. Oh, probably 75 pou~ds, 50 to 75 pounds . 

Q. You reported this, I presume? 

A: They too~ me to e hos91tal after a ~~riod of 
time. They t ook me to the dispensary and tne 
doctor and the nurs~ had me there for a little 
while, and then they tried to get me up ~nd they 
couldn't do that, I couldn't straighten up. 

They tried carrying me anJ the nurse said if r 
put an¥ more weight on her I would brea~ her oack, 
"hich is probably true, so then they took me •o the 
hospital. I spent from that afternoon until tne 
following day at 10:00 wtth no doctor, no medical 

anything to help the pain. 

I ~ent into spasms during the night and, 111 
fact, I begged t~em to hit me 1n t~e head with a 
hammer or anything. 

?. flow long .ere you hospitalized? 491 



A. Approximately two weeks. 

Q. To your knowledge, were all the medical bills 
paid? 

A . Yes. 

Q. Was that treated as a wor ker's (sic) comp. situa
tion? 

A. Yes. 

Q. Do you recall when you went back to work after 
that? 

A. No, but the dates are here on this paper. On 
the 19 t h of April of '74. 
(Tr., pp. 24-25) 

Claimant testified that his back bothered him very little 
prior to this incident. (Tr., p. 26) 

Concerning activities on July 28, 1978, cla i mant testified: 

A. Well, I was a set up man, but this was during a 
shutdown period and it was on inven~ory and they 
had us painting machines . I was assisting around 
or helping as best I could. 

The foreman required me, ~r. Lenny Young a3ked 
me t o paint machines and I informed nim at the time 
that I couldn' t stand on the ladder ann hold a 
paint sprayer to paint ma~hines. I felt that it 
would, you know, give me more back p r oblem. 

He said, no, he said, "You go ahead, you can do 
it . " I did it for approximately an hour-and-a-half 
or two hours, and I bent over to p1ck up a bucket 
of paint to refill my sprayer and ny oack went out 
again . 

I did make it home. I told che foreman at the 
time and I also -- there was other workers there 
and it was an hour before the end of my shift, so I 
requested to the fo r eman that if I could get to the 
car and get home and lay down that possibly by 
Monday I would be all right . But when I 9ot home 
-- a man helped me out of the plant, and when I got 
home I did 9et in the house and t~en I informed my 
wife and we decided I better get ~acK d?wn to the 
hospital down here. 

We made it from the house out into the car and 
I went into spasms at that time and they got an 
ambulance from Dodgeville, Wisconsi~, to haul me to 
the hospital . They took quite some time to get me 
out of the car, it was a small car, and I got down 
between the shifting lever and the seat. 

Q. Were you hospitalized in Dodgeville as a result 
of that? 

A. Yes. ! was in Dodgeville one week in tract!on 
and I was in the Dubuque hospital one week in 
traction. Also there was two company men come up 
to see me 1n Dodgeville Hospital and one signed 
medical reports that I was injured at home, which 
we refused to do. (Tr . , pp. 27-28) 

Claimant testified that he was disabled for seven weeks and 
three days following this inJur y. (Tr., p. 30) 

Claimant testified that on September 9, 1979, he inJured his 
back while stepping out of his car ac home. He recalled that he 
was off work for one or two weeks following th i s incident. 
Claimant testified that he received no workers ' compensation 
benefits for this inJury. (Tr ., pp . 30-31) 

Claimant recalled that subsequent to this September 1979 
incident, he experienced a great deal of back pain. Claimant 
testified that during this two year period he had to sleep on 
the floor. (Tr., p. 32) 

Clai~ant testified that he was on a fishing trip 1n Canada 
on May 24, 1981. Claimant testified to an incident which 
occurred on this day: 

A. Well, I got in the boat and we were f1sh1ng and 
I JUSt bent over to pick up a lJre and, bang, 1t 
went out, or I couldn't move. ~y son-1n-law and my 
cousin was there and they got me to shore and they 
carried me into the pickup true<. 

~e were backed into a laKe ind •~ey hauled ~e 
home and called some ne·~hbocs up th~te 1n Canada, 
some people, and they carried me into tne cabin and 
I laid there for, I don't know, approximately a 
week or five days before I could get to a doctor. 

we called the company 3nd we also called Dr. 
~eester and he said, "Stay laying on the floor,• 
and he prescribed medication for me up there 1n 
Canada. And my cousin and n1s wife had to stay ~p, 
the other people had to come home and my wife, but 

they stayed up in Canada to take care of ~e because 
I was unable to get to the bathroom or anythin1, I 
was laying on the floor . 

His wife and himself helped me, waited a week, 
and t hen t hey hauled me home in the bac k of a 
pickup t r uck on a matt r ess . (Tr., p. 33) 

Claimant testified that the pain received in t his incident 
was similar to t he pain he experienced from the April 4, 1974 
incident . He returned to work on about Octo~er 20, 1981. (Tr ., 
pp. 34-36) 

Claimant test1f1ed that he was Jt a car show in a pac k on 
May 26, 1983 . He recalled that he bent down to pick up a board 
and his back went out . Claimant stated that two men carried him 
home. He returned to work on June 20, 1983. (Tr. , pp. 38-39) 

Claimant testified that at the time of hearing his back is 
still sore. He stated that ther~ are ce r tain act1v 1ties such as 
hunt1ng and fishing which he can no longer perform . (Tr., pp . 
47- 49) 

On cross-examinat ion o f t he claimant regarding his back 
condition pr i?r to 197 4 the record shows: 

Q. Now, you c l aim the inciden t that everything 
refers back t o is in April f 1974? 

A. Yes. 

Q. But you did have some bac~ problems that you 
reported co the company prio r to that, didn't you? 

.&.. Yes . 

Q. Can you relate to those with us? 

Q. Pr1or to the April, 1974, back incident that 
you relate to. 

A. My back would be tender at times and then it 
would ge t bett er, and on di f ferent times I asked to 
get o ff the job I was on, off of punch press 
because it seemed to irritate it more when I was 
standing on one foot. 

If I was walking around or doing something on 
that order, then I seemed to get better, but when I 
got back on t he machine and stand on one foot, ~hen 
it seemed to 1rr1tate it a certain amount. 

Q. Did you have an incident 1n November, 1961, 
where you were involved in a car accident, had 
1njur1es t o your s kull and spine and shoulders? 

A. I bangP.d the back of my head and my neck, yes. 

Q. That was 1n a car accident? 

A. In norchern Wisconsin, yes. 

Q. Did you also report an incident in September, 
1971, where you complained of low back pain and 
related 1t to the rolling of a stock car? 

A. Not relatlng to it, no. 

Q. Well, these were incidents 

A. I didn' t have no inJury at the time when I 
ro l led a stock car and as I said before, I don' t 
really know why I even would have mentioned 1t 
un l ess I was -- and I used to be, I felt, a fa1r 
stock car driver, and I had a tendency to do a 
little bragging. It's the same as you might on 
golf if you had a 65, you know. 

Q. But you did report those incidents to the 
medical department at Deere and Company? 

A. I mention·ed, apparently. I don't remember 1t, 
but I did mention apparently to tne records there 
that I had a couple months prior to :~at, or 
whatever, I ~ad tipped over a stocK car, wn:cn we 
have very good safety precautions. 

Q. Now, so it is fair to say that pr1◊r to April 
of 1974 you did have some back problems --

1>,. Absolutely. 

Q. -- in yo~r lifetime? 

;,. . Yes. 
(Tr., pp. 74-76) 

The medical records concerning the ~l~imant from che defendant 
employer disclose tne following entcees: 
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14 Sep 71 Rt. lumbar pain. No incident of inJury 
out onset about 1 wk. ago. Rolled stock 
car about 2 months ago although he had 
no injuries at that time. 9iathermy Rx 
given. Darvon Compd. 1 and Maolate l 
now and adv . to repeat in 4 nrs. Does 
not think he can continue work although 
work is light. May leave to see IMO. 

22 Sep 71 7:35 a.m. - Phone call from Guard Heeron 
that emp. Just came thru gate, "thinks 
it is 6:50 a.m., and has 3 bump on his 
head and has an unsteady walk." 7:40 a.m. 
- emp . arrived at the dispensacy. 
Released by Dr. Kapp for work today. 
LOW 14 Sep 71. Acute lumbar strain. 
States it is "either return to work or 
go into hospital for traction . Do not 
want to go to the hospital." Still has 
pain and is on medication. Negative 
Romberg. Believe unsteady gait is due 
to back pain but cautioned about the 
dangers of mixing alcohol and medications. 
States he struck rt. side of head on cac 
door when getting out of car. Tiny lac. distal 
end rt. eyebrow cl., Meth. 9:10 a.m. -
Brought to the dispensary via plain 
ambulance. Was found in washroom 
sleeping? on table. Had never reported 
to work in dept. C/o back and lt. sided 
ches t pain. Responds slowly, speech 
slurred . P. 76, BP 142/94. 02 per/mask. 
Sent to Mercy Hospital and adm. to care 
of or. ~app via City Ambulance at 9:30 3.m. 
ilife notified. 

4 Oct 71 In with release for today or. Kapp off 
due to Acute Lumbar s tra in Le;. 22 Sept 
71 States able to do regular wor< OK for 
wor~. Attempting to work-after 3 hes 
recurring pain in rt leg - limps. 
Generally "doesn't feel well." Disapproved 
foe work & adv. see LMD. 

11 Oct 71 In with rlease (sic) for today or. Kapp, 
released for light work, no pcolornged 
(sic] standing or heavy lifting. Unable 
to eel . for work to ret. & see Co. De. at 
10:30 A. M. LOW 4 Oct 71 OK foe work 11 
Oct 71, but limited stan61ng & lifting 
to 251 - disc. incentive work. 2 wks. & 

reevaluate. Referred to Personnel 
regarding job change. 

29 Oct 71 Conte light work - poss. job requiring 
less bending 

8 Nov 71 Still complains of considerable low back 
pain. Diathermy Rx given and APCs 2 q3h 
( 12) 

22 Nov 71 Wishes to try req. work. OK. 

.... 
21 Dec 72 C/0 lumbar ztcain. Inc. lifting r3ck. 

Diathermy x 20 min. Molate [sic) l q1d. 
Darvon Q4h Advise see CO. Dr. in A.M. 

22 Dec 72 Mild spasm; Xray (employees request) 
Per phone report from Finley XRD - X-ray 
neg. for fracture. Rx: Ultra sound RX 
now and 2 xs later today, sitting job 
tonight, Darvon compd. 1 and Maolate 1 
each qid xs 5 days. Report during 
Holidays if having difficulty. Or. Conzett 
Ultra sound Rx given. Emp. is dubious 
about returning to work tonight. 
Strongly urged to do so esp. to benefit 
from Rx. was interviewed earlier about 
going to chiro by RPS. 11120 Reported 
to work on 2nd shift. Ultra sound Rx 
given. Will return at 8:45 p.m. for 
another Rx. Appears to be much improved . 
Ultra sound Rx, repeated. (Employer's 
Exhibit 1) 

Claimant testified that from 1974 to the present he has teen 
treated by two physicians: R. Scott Caicns, M.D., and Gerald~
Meestec, M. D. (Tr., pp. 28-29, 35, 39, 78-79) 

Claimant testified that he was treated by De. Cairns fcom 
1974 to 1979. Claimant testified that or. Caicns has never 
given him a permanent partial disability rating. Claimant 
testified that he became unhappy w1th De. Cairns' services and 
was refereed to or. Meester in 1979. (Tr., pp. 77-78) 

In his deposition, Dr. Meester testified that he first saw 
claimant on Apcil 23, 1979. Claimant has visited Dr. Meester 
periodically up until February 13, 1984. (Claimant's Exhibit 4, 
pp. 5, 14) 

De. ~eester testified that he gave claimant a five percent 
permanent physical impairment of thE body as a whole . (Cl. Ex. 4, 

p •. 20) Dr. _Meester stated that "(t)he undecly1ng physical cause 
which I believe to be the basis or the organic basis for this 
muscle spasm and pain is a central disc degeneration and cupture 
at L-4 and 5." (Cl. Ex. 4, p. 20) 

De. Meester further testified tQat the impairment rating he 
gave claimant was "related to his original inJury in 1974 and 
that pursuant injuries have been ce-exacerbations and continuing 
on based on that original inJury." (Cl. Ex. 4, pp. 20-21) 

On cross-examination Dr. Meester w3s questioned: 

Q. Does your history show that Mr. wood was 
subJect to a car accident sometime in 1971 where he 
had some possible inJur1es to his person? 

A. No. 

Q. rt is also my understanding he was involved in 
a car accident in -- sometime in September of 1971 
and repocted to Deere and Company doctors that he 
rolled a car and as a result of th~t had low back 
pain. Does your record and history reflect that 
incident? 

A. No. 

Q. If a person c0mplained about low oack pain in 
qpptember, 1971, Doctor, would tnat type of incident 
an~ your subsequent examinations and findings also 
1na1cate that the L-4, L-5 incident could relate 
back to possibly the car accident? 

A. Potentially. 
( Cl. Ex. 4, pp. 26-27) 

Dr. Meestec was questioned further aoout the lack of hi story 
prior to 1974: 

Q. What history have you obtai ned other than what 
the patient has told you when you first saw him in 
April of 1979 that would lead you to believe that 
everything relates back to April of 1974? 

A. Basically history is a maJor part of our 
determination, and Mr . wood has not given me any 
reason to believe that what he has told me is 
untrue, so at this point I have what history he 
gave me and the fact that he had been oospitalized 
by or. Cairns and that's about it. 
Q. If he would have given you a history of a car 
accident in 1971, would that have been important? 

A. I'm not sure. I think I would have added that 
into the present histcry, yes. 

Q. If he would have given you a history of a 
lumbar back proble~ that was causing him some 
:oncerns a7 that time, wouldn't that have been 
impoctant in your diagnosis as to when his bac~ 
problems might have commenced? 

A. Yes, it may have been. 

0: So am I cocrect that it is a pact of the 
history that would have an important part of your 
overall evaluation as to when his back problems 
did, 1n fact, commence? 

A. That is -- yes, that information would.have 
been an important part of determining that. 

Q. Wou~d it have also caused you possibly to have 
;o obtain a copy of those x rays and treatment 
.ecords ba~k in.1~71 to determine the full extent 
of the medica~ 1nJucy at that time to make your 
final evaluation? 

A. I'm not sure it would have. I would have 
!a~ked to.the patient. Peading another physician's 

e 1cal history, unless it 1s another orthopedic 
surgeon at that point I have found oftentimes 
ceally has very little value to me. 

Q. The medica: records at John Deere fur ther 
Doctor , show that on December 21 1972 that h 
reported to the medical departme~t with c~mplaTnt3 
of low ~ack pain after he had lifted or cushed 
rack while on the Joh and at that time he w~s a 
treated wi7h diathermy and his problerr evidently 
subsided without any fucthec medical treatment. 

Would that also be consistent with the nature 
of the complaints that he gave to you when you 
started examining him as a relation bac'· t · 1nc1dent? ' o a given 

A. I would have to know over what period of time 
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the patient's symptoms subsided, you know, the 
presenting complaint3, the location of the pa,n, 
character of the pain, whether oc not it involved 
his legs, how long it took them to go away. 

o. But it is my understanding he didn't mention 
any of those incidents to you 1n the history? 

A. That's correct. 

o. He based his history strictly on ~h~ April, 
1974, incident? 

A. That's correct. 
(Cl. Ex, 4, pp. 30-35) 

oc. Meester testified to a final opinion. He stated that 
claimant will be able to return to his occupational role as a 
tool set up man in the near future. (Cl. Ex. 4, p. 35) 

APPLICABLE LAW 

section 86.26(21, Code 1983 as amended by Acts of the 70th 
GA, 1983 session, Chapter 105, Sec. 3, provides in relevant part: 

An award for payments or an aqreenent f o r settleMent 
provided by section 86.13 for benefits under 
chapter 85, 85A, or 858, where the amount has not 
been commuted, may be reviewed upon commencement of 
reopening proceedings by the employer or the 
employee within three years from the date of the 
last payment of weekly benefits made under the 
1ward or agreement. If an award foe payments oc 
agreement foe settlement as provided by section 86, 13 
for benefits under cha~tPr g5, 1,A, o r 858 ~a f 
been made and the amount has not been cornmuteo, oc 
if a denial of liability is not filed with the . 
industrial commissioner and notice of the denial is 
not mailed to the employee, on forms prescrioed by 
the commissioner, within six months of the commence
ment of weekly compensation benefits, the co~missioner 
may at any time upon proper application make a 
determination and appropriate ceder concerning the 
entitlement of an employee to benefits provided for 
1n section 85.27. The failure to file 1 denial of 
liability does not constitute an admission of 
liability under this chapter or chapter 85A, 858, 
or 86. 

Similar provisions imposing a three year limitation on a 
review-reopening to three year~ from the last p>yment of weekly 
benefit~ were formerly contained 1n section 85.34, Code. 

The claimant has the burden of proving by a preponderance of 
the evidence that the injuries of Apr,l 5, 1984, July 28, 1979, 
and May 24, 1981 are causally related to the disability on wh1cn 
he now bases his claim. Bod1sh v. Fischer, Inc., 257 Iowa 516, 
133 N.W.2d 867 (1965). Lindahl v. L. O. Boggs, 236 Iowa 296, 18 11.W 
607 (1945). A possibility is insufficient; a probability is 
necessary. Burt v. John Deere Waterloo Tractor WocKs, 2~7 t ~wa 
691, 73 N.W.2d 732 (1955). The question of c~usal connection is 
essentially within the domain of expert testimony. Bradshaw v. 
Iowa ~ethod1st Hospital, 251 Iowa 375, 101 N.W.2d 167 (1960). 

However, expect medical evidence must be considered with all 
other evidence introduced bearing on the causal connection. Burt, 
247 Iowa 691, 73 N.W.2d 732. The opinion of experts need not"6e 
couched in definite, positive oc unequivocal language. Sondag v. 
Perris Hardware, 220 N.W.2d 903 (Iowa 1974). Howevect the 

When a worker sustains an 1nJury, later sustains another 
inJury, and subsequently seeks to reo?en an award predicated on 
the first inJury, he or she must prove one of two things: (a) 
that the disability for which he or she seeks additional compensa
tion was proximately caused by the first injury, or (b) that the 
second injury (and ensuing disability) was proximately caused by 
the first injury. DeShaw v. Energy Manufacturing Comp~,, 192 ~. W.2d 
777, 780 (Iowa 1971). 

ANALYSIS 

The deputy industrial commissioner correctly found that 
claimant 1s barred from further permanent partial disability 
benefits foe the April 5, 1974 1nJury. Claimant's petition !or 
review-reopening was filed September 16, 1981. Claimant -as 
last paid weekly benefits foe this inJury on May 21, 1974. 
Accordingly, the petition for review-reopening was not filed 
within three years of the last date of paruent of weekly benefits. 

Claimant relies upon the reports and deposition testimony to 
establish the causal relationship between the inJury of Apc1l 5, 
197~. and his subsequent medical expenses. Specifically, 
claimant is stating that his inJuc1es in 1978 and 1979 were 
causally related to the April 1974 injury. It was or. Meester's 
opinion that there was a significant relationship between 
claimant's lumbar back problems and the inJury of April 1974. 
However, Or. Meester did not have a full and accurate medical 
history of the claimant. s . ~cifically, there was no history of 
claimant's back injuries in September and December of 1971. 

The Iowa courts have held that, in determining whether an 
injury or disease has a direct causal connection with the 
employment or arose independently thereof, it is essentially 
within the domain of expert testimony and :he weight to be given 
such an opinion is for the finder of ~he facts .. However! -hen 
an e~pert's op1n1on 1a based ~pon an incomplete n1story it is 
not necessarily binding on the commissioner or the court. 
Musselman, 261 Iowa 352, 154 N.W.2d 128, 133. 

In fact, or. Meester stated that 1n determining when claimant's 
back problems arose, any bac~ problems before l9i4 would be an 
important factor. 

Defendant employer's medical records of claimant indicate 
that claimant complained of back pain an1 was off ~ock for about 
one month as early as 1971. In this case, or. ~eester i~ the 
only medical expert presented by ~laimant. or. ~eestec 1s the 
only medical expect who has given any opinion as to the causal 
connection between the April 1974 injury an~ the subsequent 
medical expenses. Dr. Meester's opinion regarding the or1g1n of 
claimant's back problems was mad3 without che benefit ot h1stor/ 
reqarding claimant's back inJuc1es prior to 1974. 

Finally, as to the validity of claimant's in~ury in M~y of 
1981, it is clear that claimant's back problem did not arise out 
of or in the course of his employment. The record clearly shows 
that claimant was injured while on a fishing trip in Canada. 
further claimant's fishing trip was in no way work-related. 
The dep~ty was correct in finding that claimant's injury did not 
arise out of or in the course of his employment. 

FINDINGS OF FACT 

CAUSE NUMBER 414357 

l. Claimant sustained an injury to his back in September 

1971. 

2. Claimant was off work about one month because of this 

injury. 

3. Claimant inJured his back in oecembec 1972. 
expert op1n1on may be accepted or reJected, in whole or 1n part, 
by the trier of fact. Id. at 907. Further, the weight to be 
given to such an opinion is foe the finder of fact, and that may 
be aftected by the completeness of the pre~ise given the expert 
and other surrounding circumRtances. Bodish, 257 Iowa 516, 133 N.W.~ 
867. See also Musselman v. Central Telephone Co., 261 Iowa 352, 
154 N.W.2d 128 (1967). 

4. Claimant injured his back at work on April 5, 1974. 

5. Claimant was off work from April 5, 1974 to May 13, 1974. 

While a claimant ts not entitled to compensation foe the 
results of a preexisting injury or disease, the mere existence 
at the time of a subsequent tnJucy is not a defense. Rose v. 
John Deere Ottumwa Works, 247 Iowa 900, 908, 76 N.W.2d 756, 
760-761 (1956). If the claimant had a preexisting condition or 
disability that 1s aggravated, accelerated, worsened or lighted 
up so that it results in disability, claimant is entitled to 
recover. Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 
812, 815 (1962). 

~hen an aggravation occurs in t~e performance of an employee's 
work and a causal connection 1s established, claimant may 
recover to the extent of the impairment. Ziegler v. United States 
~psum Co., 252 Iowa 613, 620, 106 N.W.2d 591. 595 (1960). 

The Iowa Supreme Court cites, apparently with approval, the 
C.J.S. statement that the aggravation should be ~aterial if it 
i s to be compensable. Yeaq_er v. Firestone Tire~ Rubber Co., 
253 Iowa 369, 112 N.W.2a299-rf96l); 100 C,J.S. Workmen's 
Compensation S555(17)a. 

An employee is not entitled to recover foe tre results of a 
preexisting injury or disease but can recover foe an aggravation 
thereof which resulted 1n the disability found to exist. Olson, 
255 Iowa 1112, 125 N.W.2d 251; Yeager, 253 Iowa 369, 112 N.W . 2d 
299: Ziegler, 252 Iowa 613, 106 N.W.2d 591. See also Baez v. Oler, 
257 Iowa 508, 133 N.W.2d 704 (19o5); Almquist v. Shenanaolh 
Nurseries, 218 Iowa 724, 254 N.W. ')5 (l9J4). 

6. Claimant received benefits from April 5, 1974 to May 13, 
1974: the last date of payment oc compensation was May 21, 1974. 

7 . claimant was paid all medical expenses except transporta
tion as a result of the injury of April 5, 1974. 

8. Claimant traveled a total of 300 miles foe related 
medical treatment. 

9. Claimant filed his petition in review-reopening on 
Septemb~r 16, 1981. 

'0. More than tnree years expired from the date of last 
paY!"',ent of weekly benefits to the date the review-reopening 
filed. 

was 

11. Medical expenses incurred in 1981 are not related to the 
1974 injury. 

CONCLUSIONS Of LAW 

Claimant received an inJury arising out of and in the course 
of his employment on April 5, 1974. 

Claimant is not entitled to further permanent partial 
disability benefits as a result of that inJury. 

Claimant is entitled to reimbursement for 300 ~iles of 494 
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travel for medical treatment as a result of the inJury. 

WHEREFORE, the proposed decision LS affirmed. 

ORDER 

IT IS THEREFORE ORDERED that the defendan~ employer pay unto 
claimant thi r ty dollars ($30) for transportation expenses, to be 
paid in a lump sum. 

IT IS FURTHER ORDERED that the costs of this action are 
hereby taxed to the defendant. 

FINDINGS OF FACT 

CAUSE NUMBER 515137 

1. Claimant injured his back in September and December 

2. Claimant injured his back at work on April 5, 1974. 

3. Claimant injured his back a t work on July 28, 1978. 

1971. 

4 . Claimant injured his back at home on September 9, 1979. 

5. The employer paid claimant benefits from July 28, 1979 
t o September 30, 1978 and from September 9, 1979 to September 
29, 1979. 

6. Cl aimant was paid medical expenses except transportation 
as the result of the injuries of July 28, 1978 and September 9, 
1979. 

7. Cl aimant traveled 900 miles for medical treatment in 
conJunction with the inJur ie s of 1978 and 1979. 

8 . The medical expenses claimant incurred in 1981 and 
thereafter were not the result of the July 28, 1978 injury or 
September 9, 1979 exacerbation. 

9. Claimant ' s disability is not the result of the July 28, 
1978 injury or September 9, 1979 exacerbation. 

CONCLUSIONS OF LAW 

Claimant sustained an injury ar ising out of and in the 
course of employment on July 28, 1978. 

Claimant ' s current disability is not causally related to his 
injury on July 28, 1978 or the September 9, 1979 exacerbation. 

Medical cxpensqs incurred by claimant in 1981 and th~reafter 
ace not causally related to their.jury of July 28, 1978 or the 
September 9, 1979 exacerbation. 

Claimant is entitled to reimbursement for 900 miles of 
travel for medical treatment as a result of the injuries. 

ORDER 

IT IS THEREFORE ORDERED that defendant employer pay unto 
claimant one hundred thirty-fi ve dollars ($135) for transportation 
expenses to be paid by defendant. 

IT IS FURTHER ORDERED that the costs of this action ace 
hereby taxed to the defendant. 

FINDINGS OF FACT 

CAUSE NUMBER 732636 

1. Claimant injured his back on May 24, 1981 while on a 
fishing trip in Canada. 

2. Claimant's f ishing tr ip was not foe the benefit of his 
employee. 

3. Claimant ' s July 1978 injury was not a substantial factor 
in causing the 1981 injury. 

4 . Claimant's April 5, 1974 injury was not a substantial · 
factor in causing the 1981 injury. 

CONCLUSIONS OF LAW 

Claimant did not receive an injury arising out of and in the 
course of his employment on May 24, 1981. 

Claimant's back injuries of April 5, 1974 and July 28, 1978 
did not proximately cause his injury of May 24, 1981. 

ORC'ER 

IT IS THEREFORE ORDERED that claimant shal l take nothing 
from these proceedings. 

IT IS FURTHER ORDERED that costs of th i s action ace hereby 
taxed to the defendant. 

Signed and filed this /~ day of November, 1984. 

R BERT C. L DESS 
INDUSTRIAL COMIIISSIONER 

Tower Publications, Inc. 
323 South Franklin Street 

Chicago, llllnols 60606 
312/663-5270 
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